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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all  the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the vo!umes prior to 63 N. C. a s  follows: 

1 and 2 Martin, 
Taylor k DO,,f. ]...............as 1 N. C. 

1 Haywood ............................ 4 2 $6 

2 " ............................ '6 3 6' 

1 and 2 Car. Law Re- h i  4 a 

pository & N. C. Term ]"' 
I Murphey ............................. 5 " 

2 " ............................ I6 6 U 

3 " ............................ '6 7 " 
........ ................... 1 Hawks .. " 8 " 

2 " ............................ 9 I. 

3 " ................................ " 10 “ 

4 " ................................ '$ 11 " 
.................... 1 Devereur Law " 12 " 

2 " " .................... I' 13 " 

3 " ..................... " 14 " 

1 " ..................... " 15 " 

.................... 1 " Eq. I '  16 " 

2 " '& ..................... 17 “ 

1 Dev. & Bat. Lav- ................ " 18 " 
2 " ................ 19 
3 6 4 "  ................ 20 
1 Dev. 6 Bat. Eq ................... " 21 I' 

2 " '6 .................. 16 22 " 

1 Iredell Law ........................ " 23 " 
2 I' " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 2s " 

7 " " ........................ 29 " 

S " " ........................ '' 30 

9 Iredell Law ...................... a s  31 N. 0. 
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

13 " " ........................ 35 
1 " Eq. ...................... " 36 " 
9 l~ " ...................... " 37 " 

3 " " ...................... " 38 " 

4 " " ...................... " 39 " 

5 " " ...................... " 40 " 

6 " " ...................... " 41 " 

" " 42 " - I' ...................... 
8 " I 6  ...................... 43 

Busbee Law .......................... " 44 " 
" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 

........................ 'I 47 " 2 6' 6, 

3 " " ........................ " 48 " 

4 " " ........................ " 49 " 
5 " .......................... " 50 " 

6 I. ........................ " 51 " 

i .................... . , , . "  62 " 
8 " " ........................ " 53 ' I  

1 " Eq. ........................ " 54 " 

2 " " ........................ " 55 I' 

3 " " ........................ " 56 " 

4 " " ........................ " 57 I i  

5 “ “  ........................ " 58 " 

6 " ' I  ........................ " 59 " 
.................... 1 and 2 Winston " 60 " 

........................ Phillips Lam " 61 " 
' Eq. . . . . . . . . . . . . . . . . . . . . . . . . I 6  62 " 

I n  quoting from the reprinted Reports, counsel will cite always the 
marginal (i .e..  the original) paging. 

The opinions published in the flrst six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes. both inclusive. will be found the opinions 
of the Supreme Court, consisting of three members, for the flrst fifty years 
of its existence, or from lSlS to 186% The opinions of the Court. consisting 
of five members, immediately following the Civil War. a re  published in the 
volumes from the 63d to the 79th. both inclusive. From the 80th to the 
lOlst volumes, both inclusive. will be found the opinion of the Court. con- 
sisting of three members, from IS79 to 1589. The opinions of the Court, con- 
sisting of flve members, from 1889 to 1 July, 1937. a r e  published in volumee 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 

SPRING TERM, 1960 

CHIEF JUSTICE : 
J. WALLACE WINBORNE. 

-4SSOCIATE JUSTICES : 
EMERY B. DENNY, CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR., 
WILLIAhI H. BOBBITT, CLIFTON L. MOORE. 

EMEROENCY JUSTICE : 
M. V. BARNHILL. 

ATTOBNEY-GENERAL : 
MALCOLM B. SEAWELL1. 

ASSISTANT ATTORNEYS-GENERAL : 
THOMAS WADE BRUTON, F. K m T  BURNS, 
RALPH MOODY, LUCIUS W. PULLEN, 
HARRY W. McGALLIARD, H. HORTON ROUNTREE, 
PEYTON B. ABBOTT, GLENN L. HOOPER, JR., 
KENNETH WOOTEN, JR., THOMAS L. YOUNG2. 

SUPREME COURT REPORTER : 
JOHN M. STRONG. 

CLERK OF SUPREME COURT: 

ADRIAN J .  NEWTON. 

MARSHAL AND LIBRARIAN : 
DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 

BERT M. MONTAGUE. 

lResigned 1 March 1960. Succeeded by Thomas Wade Bruton. 
2Appointed 1 April 1960. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIIWT DIVISION 
Name Dktrict Address 

CHESTER R. JIORRIS .................................... Fimt  ............................ Wmjmk. 
MALCOLM C. PAUL ..................................... Second ......................... Washington. 
WILLIAU J. BUNDY .................................... Third ........................... Greenville. 
HENRY L. STEVENS, JR ............................... Fourth ....................... Warww. 
R. I. MIXTZ ................................. ... ...................... Wi1rning;ton. 
JOSEPH W. PARKER ................................... Sixth ............................ Windsor. 
WALTEB J. BONE .......................................... S e v e ~ t h  ....................... Nashv.il1e 
J. PAUL FRIZZELLE .................................... Dighth ........................ Snow Hill. 

SECOND DIVISION 
HAMILTOS H. HOBGOOD .............................. Ncinth ........................... huiaburg.  
WILLUM Y. BICKETT .................................. Tenth ........................... Raleigh. 
CLAWSON L. WILLIAMS .............................. E b  ................... Sanford. 
HEMAN R. CLARK ......................... ..... pile. 
RAYMOND B. MALLARD ................................ Thinteenth .................. Tabor City. 
C. W. HALL ................................................. Fourteenth ................. Durham. 
LEO CARR ........................................................ Fif teenth .................... Burlington. 
HENRY A. MCKINKON, JR ......................... Qixkeenth .................... Lumberton. 

THIRD DIVISION 
ALLEN H. GWYN ........................................ Seventeenth ............... Reidsville. 
WALTER E. CRISSMAN ................................ E i  ............. High Point. 
L. RICHARDSOX PREYER .............................. E i g h t  ............... Greensboro. 
FRANK M. ARMSTRON~ .................. .. ....... Nineteenth .................. Troy. 
F. DONALD PHILLIPS ................................ TwWmtieh  ................. Rockingham. 
WALTER E. JOHNSTON, JR ........................ Twenty-First ......... Winston-Salem. 
HUBERT E. OLIVE ........................................ T w e d  . . . .  Lexington. 
ROBERT 31. GAMBILL ............................... Wilkesboro. 

FOURTH DIVISION 
J. FRANK HUSKINS ................................ .urnsville. 
JAMES C. FARTHING ................................ w e - F i t  . . . . . . .  Lenoir. 
FRANCIS 0. CLARKSON ................................ Twenty-Sixth ............. Charlotte. 
HUGH B. CAMPBELL .................................... Twenty-Sixth ............. Charlotte. 

........ P. C. FBONEBERQER ...................................... Twen,ty-Seventh Gastonia. 
.......... W. K. MCLJLAN ........................................... Twenty-Eigbbh Asheville. 

............ J. WILL PLEBS, JR ..................................... T e n  Marion. 
..................... GEORGE B. PATTON ...................................... T h e  Franklin. 

SPECIAL JUDGES. 
GEORGE M. FOUNTAIN .................................................................................. Tarboro. 
SUSIE SHARP ................................................................................................ ..Reid6ville. 
J. B. CRAVEN, JR ........................................................................................... Morgant~n.  
W. JACK HOOKS ............................................................................................. Kenly 

EMERGENCY JUDGES. 
H. HOYLE SISK .............................................................................................. (;reensbnro. 
W. H. S. BURGWYN ....................................................................................... Woodland. 
Q. K. NIMOCKS, JR .................................................................................... Fayett.eville. 
ZEB V. NETTLES ........................... ... .............................................................. Asheville. 



SOLICITORS 

EASTERN DIVISION 

Name District Address 
WALTER W. COHOON ............................... ...lizabeth City. 
HUBERT E. MAY ........................................... Second ........................... Nashville. 

............................. W. H. S. BURGWTN, JR ............................ Third Woodland. 
........................... ARCHIE TAYLOR .......................................... Fourth Lillington. 

RORERT D. ROUSE, JR .............................. E'iftli ........................... Farmville. 
WALTER T. BRITT ....................................... Six th ............................. Clinton. 
LESTER V. CHALMERS, J R  ......................... Seventh ......................... Raleigh. 

........................... J O I ~ N  J. BURNEY, JR .................................. Eighth Wilmington. 
............................ MAURICE BRASSWELI ................................. i n  Fayetteville. 

........................ JOHN B. REGAN ......................................... Ninth--4 St. Pauls. 
................... WILLIAM H. MURDOCK ............................... Tenth ......... Durham. 

WESTERN DIVISION 

HARVEY A. LUPTON ..................................... Eleventh ....................... Winston-Salem. 
HORACE R. KORNEGAY ................................ Twelfth ......................... Greensboro. 
M. G. BOYETTE ............................................. Thirteenth ................... Carthage. 
GRADY B. STOTT ........................................... Fourteenth ................... Gastonia. 
KENNETH R. DOWNS .................................. Fourteenth-A ............... Charlotte. 
ZEB. A. MORRIS ............................................ Fifteenth ...................... Concord. 
B. T. FALLS, JR ........................................... Sixteenth ...................... Shelby. 
J. AUIE HAYES .......................................... Seventeenth ................. North Wilkesboro. 
LEONARD MWE ............................................. Eighteenth .................. Caroleen. 
ROBERT S. SWAIN ........................................ i n e t n t h  ................. Asheville. 
GLENN W. BROWN ....................................... Twentieth ..................... Waynesville. 
CHARLES M. NEAVEB ................................... Twenty-first ................. Elkin. 



SUPERIOR COURTS, SPRING TERM, 1960. 

FIRST DIVISION 

F I R S T  DISTRICT 
J u d g e  Frlzzelle 

Camden-Apr. 11. 
Chowan-Apr. 4 ;  May 2 t .  
Cu r r i t uck - Jan .  2 5 t ;  Mar. 7. 
Dare-Jan. 1 8 t ;  May 30. 
Gates-Mar. 2 8 ;  May 2 3 t .  
Pasquotank-Jan. l l t ;  Feb. 2 2 * ( 2 ) ;  Mar. 

2 l t ;  May g t ( 2 ) ;  J u n e  6 ' ;  J u n e  1 3 t .  
Perquimans-Feb. I t ;  Mar. 1 4 t ;  A p r .  18. 

SECOND DISTRICT 
J u d g e  M o r d  

Beaufort-Jan. 25'; Feb. 1; Feb. 2 2 t ( 2 ) ;  
Mar. 14.; May 9 t ( 2 ) ;  J une  1st; J u n e  27. 

Hyde-May 23. 
Martin-Jan. l l t ;  Mar. 2 1 ;  A p r .  l l t  

( 2 ) ;  May 3 0 t ( 2 ) ;  J u n e  20. 
Tyrrell-Apr. 25. 
Washington-Jan. 18';  Feb. 1 6 t ;  A p r .  

4 t ;  May 2.. 
T H I R D  DISTRICT 

J u d g e  P a u l  
Carteret-Mar. 1 4 t ;  Apr. 4 ;  May 2 t ;  

J u n e  1 3 ( 2 ) .  
Craven-Jan. 1 1 ( 2 )  ; Feb. 8 t  ( 8 )  ; Mar. 

1 4 ( A ) ;  Apr. 11; May S t ( 2 ) ;  May 30(2) .  
Pamllco-Jan 2 6 ( A )  (2) .  
Pitt-Jan. 2 5 t ;  Feb. 1; Feb. 2 9 t ( 2 ) !  

Mar. 2 1 ( 2 ) ;  Apr.  1 8 t ;  Apr. 2 5 ;  May  21. 
May 3 0 t ( A ) ;  J u n e  27. 

FOURTH DISTRICT 
J u d n e  B m d y  - 

Duplin-Jan. 26.; Feb. l S t ( 2 ) ;  Mar  1 4 t  
( 2 ) ;  ADr.  I * ;  Apr. 2 5 t .  

Jones-Mar. 7 ;  May 1 6 t .  

SECOND 
NINTH DISTRICT 

J u d g e  McKlnnon 
Franklin-Feb. 8.; Feb. 2 2 t ( 2 ) :  Apr. 

2 5 t ( 2 ) ;  May 16.. 
Granville-Jan. 2 5 :  ADr. 1 1 ( 2 ) :  ADr. 1 6 t  

( 2 ) ;  May 16.. 
Person-Feb. 1 5 ;  Mar. 2 8 t ( a ) ;  May SO?. 
Vance--Jan. 18.; Mar. 7'; Mar. 2 1 t ;  

J u n e  20'; J u n e  2 7 t .  
Warren-Jan. 11.; Feb. It: Mar. 1 4 t ;  

May 9 t ;  J u n e  6'. 
T E N T H  DISTRICT 

J u d g e  Hobgood 
W a k G J a n .  l l t ( 2 ) :  J an .  l l * ( A ) :  Jan .  

1 8 t ( A ) ( 2 ) ;  J a n .  2 5 * ( 2 ) ;  Feb. E t ( 2 ) :  Feb. 
1 5 t ( A ) ( 2 ) ;  Feb. 2 2 * ( 2 ) ;  Mar. 7 t ( 2 ) ;  Mar. 
2 1 ° ( 2 ) ;  Mar. 2 8 t ( A ) ( 2 ) ;  Apr.  4 t ( 2 ) ;  Apr. 
1 8 * ( A ) ( 2 ) :  Apr.  1 8 t ( 2 ) ;  May D*(A!: 
May S t ( 2 ) ;  F a y  2 3 t ( 2 ) ;  J une  6 t ( A ) ( 2 ) ,  
J u n e  6 * ( 2 ) ;  une 2 0 t ( 2 ) :  J u n e  27*(A) .  

E L E V E N T H  DISTRICT 
J u d g e  Blcket t  

Harnett-Jan. 11.; J an .  1 8 t ( A ) ( 2 ) ;  Feb. 
2 2 t ( 2 3 ;  Mar. 21'; Apr. 2 5 t ( 2 ) ;  May 23.; 
May 3 0 t ;  J u n e  1 3 t ( 2 ) .  

Johnaton-Jan. 1 8 t ( 2 ) ;  Feb. l t ( A )  ( 2 ) :  
Feb. 1 5 ;  Feb  2 2 ( A ) ;  Mar. 7 t ( 2 ) ;  Apr. It 
( 2 ) ;  Apr. 18.; May 9 t ( 2 ) ;  J u n e  6 :  J u n e  
27. - .  . 

Lee-Feb. I * ;  Feb. S t :  Mar. 28.; May 
9 t ( A )  ( 2 )  ; May 3 0 * ( A ) .  

T W E L F T H  DISTRICT 
J u d n e  Wllllnma 

cumberland--J&. 1 1 ° ( 2 )  < J an .  2 6 t ( 2 ) ;  
Feb. 8 * ( 2 ) ;  Feb. 2 2 t ( 2 ) ;  Mar. 7 t ( A ) ;  Mar. 
14.; Mar. 28.; Apr. 4 t ( 2 ) ;  Apr. 1 8 * ( 2 ) :  

Onslow-Jan. 1 1 ( 2 ) ;  Feb. 2 9 ;  Mar. 2 8 t ;  
May 2 3 ( 2 ) .  

Sampaon-Feb. l ( 2 )  ; Apr. l l t ( 2 )  ; May 
2'; May 9 t :  J u n e  B t ( 2 ) .  

FLFTH DISTRICT 
J u d g e  Stevens 

New Hanover-Jan.18'; J an .  2 5 t  ( 2 )  : 
Feb. 1 5 t ( 2 ) ;  Feb. z s * ( ~ j ;  Mar. 1 4 t ( 2 ) i  
Apr.  11';  Apr. 1 8 t ( 2 ) ;  May 9 t ( 2 ) ;  May 
23'; May 3 0 t ( 2 ) ;  J une  13';  J une  2 0 t 1 2 ) .  

Pender-Jan. 11; Feb. S t ;  Mar. 2 8 ,  
May 2 t .  

S IXTH DISTRICT 
J u d g e  M n t z  

Bertie-Feb. 1 5 ( 2 )  ; May 1 6 ( 2 ) .  
Halifax-Feb. l ( 2 ) :  Mar. 7 t ( 2 ) ;  May 2 ;  

May 3 0 t ( 2 ) ;  Hal i fax  J u n e  13'. 
Hertford-Feb. 29;  Apr. 1 8 ( 2 ) .  
Northhampton-Apr. 4 ( 2 ) .  

SEVENTH DISTRICT 
J u d g e  P a r k e r  

Edgecombe-Jan .  25.; Feb. 2 9 * ( 2 )  ; Mar. 
2 8 ; ( A ) ( 2 ) ;  Apr. 25.; J u n e  6 ( 2 ) .  

Nash  - J an .  11' ( A ) ;  Feb. I t ;  Feb. 
8'; Mar. 1 4 t ( 2 ) ;  Apr. 1 1 * ( 2 ) ;  May 2 8 t ( 2 ) .  

Wilson-Jan. l l t ; ( 2 )  ; Feb. 1 5 * ( 2 ) ;  Mar. 
1 4 t ( A ) ( 2 ) ;  Mar. 2 8 * ( 2 ) ;  May 9 * ( 2 ) ;  J u n e  
2 0 t ( 2 ) .  

E I G H T H  DISTRICT 
J u d n e  Bone 

Greene-Jan. llt: Feb. 2 9 ;  May 2. 
Lenoir-Jan. 18.; Feb. l S t ( 2 ) ;  Mar. 2 1  

( 2 )  ; Apr. l S t ( 2 )  ; May 2 8 t  ( 2 )  ; J u n e  20*(2) .  
Wayne-Jan .  25'; Feb. l t ( 2 ) ;  Mar. 7 t  

( 2 ) ;  Apr. ( ' ( 2 ) ;  May 9 t ( 2 ) :  J u n e  6 t ( 2 ) .  - 
- - -- - -- - - . 

May 2 t ( A ) ;  May S t ( 2 ) ;  May 2 3 * ( 2 ) ;  J u n e  
6 t ( 2 ) :  J u n e  20*(2) .  

H o k e J a n .  1 1 ( A ) ;  Mar. 7 t :  May 2. 
T H I R T E E N T H  DISTRICT 

J u d g e  Clark  
Bladen-Feb. 2 2 ;  Mar. 2 l t ;  Am.  26; 

May 2 3 t .  
Brunswick-Jan. 2 5 ;  Feb. 2 9 t ;  May 2 t ;  

May 16. 
Columbus-Jan. l l t ( 2 )  ; Feb. 1 * ( 2 )  ; Mar. 

7 t 1 2 ) :  May 9': J u n e  20. . . - . . - - . 
FOURTEENTH DISTRICT 

J u d g e  Mal lard  
Durham-Jan. 11.; J an .  l S t ( 2 ) ;  Feb. 1 

*: Feb. 8 t f 2 1 :  Feb. 2 2 * ( 2 ) :  Mar. l t ( 2 ) :  
Mar. 21.; M a 6  2 8 * ( 2 ) :  Apr. l l t ( 2 ) :  Apr: 
25.: May 2 t ( 2 ) ;  May 1 6 * ( 2 ) ;  May 3 0 t ( 2 ) .  
J une  13.; J une  2 0 * ( 2 ) .  

F I B T E E N T H  DISTRICT 
J u d g e  Ha l l  

Alamance--Jan. l l t ( 2 )  ; Feb. 8 t ( 2 )  : MU. 
7 * ( 2 ) :  Apr.  I t :  Apr. 1 8 t ( 2 ) ;  May S * ;  May 
2 3 t ( 2 ) ;  J u n e  1 5 * ( 2 ) .  

Chatham-Feb. I t ;  Feb. 2 9 ( A ) :  Mar. Ilt: . . 
May 1 6 ;  J u n e  6 t .  

Orange-Jan. 2 5 t ;  Feb. 29.; Mar. 2 8 t :  
May 2.: J u n e  2 7 t .  

S I XTEENTH DISTRICT 
J u d n e  Car? - 

Itobeson-Jan. l l t ( 2 )  ; J a n .  26*(2)  : Feb. 
2 9 t ( 2 ) ;  Mar. 14.; Mar. 2 8 t ( 2 ) ;  Apr. 1 1 ° ( 2 ) :  
ADr. 2 5 t ;  May 9 * ( 2 ) ;  May 2 3 t ( 2 ) ;  J u n e  
1 3 * ( 2 ) .  

Scotland-Feb. S t ;  Mar. 2 1 '  May at; 
J u n e  27. 



COURT CALEKDAR. vii 

THIRD DIVISION 

S E V E N T E E N T H  D I V I S I O N  
J u d g e  G a m b i l l  

Caawell-Feb. 2 9 t ;  Mar.  28*(A). 
Rock ingham-Jan .  25*(2) ; Mar. 7 t ( 2 ) ;  

Mar.  21.; Apr .  l S t ( 2 ) ;  M a y  1 6 t ;  J u n e  
13*(2) .  

Stokes-Feb. 8.: Apr .  4 ' ;  Apr.  l l t ;  J u n e  
27. 

Surry-Jan. 11°(2)  : Feb .  I S t ( 2 )  ; Mar .  
28; 31ay ? ' ( ? ) :  J u n e  6. 

E I G H T E E N T H  D I S T R I C T  
S c h e d u l e  A J u d g e  Gwm 

Guil. Gr.-Jan l l t ( 2 ) ;  J a n .  2 5 t ( 2 ) ;  Feb.  
8 * ( 2 ) ;  Feb .  2 9 t ( 2 ) :  APT. 1 8 t ( 2 ) ;  M a y  
1 6 * ( 2 ) ;  J u n e  1 3 t ( 2 ) .  

Guil. H. P.-Feb. 1 5 * ( A ) ;  Feb .  22 t :  
Mar.  14'; Mar.  Z l t ( 2 ) ;  Apr .  I * ;  M a y  2 t ;  
M a y  9.; M a y  30'. 

S c h e d u l e  B J o d g e  P r e y e r  
Gull. Gr.-Jan. 1 l 0 ( 2 ) ;  Feb .  8 t ( 2 ) ;  Feb.  

2 2 t ;  F e b .  2Yg(2):  Mar.  1 4 t ( 2 ) ;  Blar. 28.; 
Ag~r.  4 t ( 2 ) ;  Apr .  1 8 * ( ? ) ;  M a y  Z t ( 2 ) ;  M a y  
3 0 t 1 2 ) :  J u n e  13*(2).  

Guil. H. P.-Jan. I l t ( A ) ;  J a n .  26'; Feb .  
I t ;  M a y  2 3 t ;  J u n e  27t. 

N I N E T E E N T H  D I S T R I C T  
J u d g e  C r i s s m a n  

Cabarrus-Jan.  11'; J a n .  1st: Mar.  77 
( 2 ) :  Apr .  2 5 ( 2 ) :  J u n e  1 3 t ( 2 ) .  

Montgomery-Jan.  25.; M a y  23 t (2 ) .  
Randolph-Feb.  1'; Feb .  8 t ( 2 )  ; Apr .  4'r 

Apr.  l l t ( 2 ) ;  M a y  3 0 t ( A ) ( 2 ) ;  J u n e  27.. 
Rowan-Feb. 22(2)  ; Mar .  21t  (2 )  ; Ma? 

9(2) .  

FOURTH DIVISION 

T W E N T Y - F O U R T H  D I S T R I C T  
J u d g e  Patton 

Avery-May 2(2) .  
BIadison-Feb. 87;  Feb .  29;  Mar.  2 8 t ( 2 ) ;  

M a y  3 0 * ( 2 )  ; J u n e  2 i t .  
Mitchell-Apr. 11 (2). 
Watauga-Jan .  25.; Apr .  26'; J u n e  1 3 t  

( 9 ) .  
Yancev-Mar. 7 (2). 

~ - . . 
T W E N T Y - F I F T H  D I S T B I C T  - -  - - - - -  ~- 

J u d g e  H u s k l n s  
B u r k e - F e b .  22; Mar.  1 4 ( 2 ) ;  J u n e  6 (2) .  
Caldwell-Jan. 2 5 t ( 2 ) ;  Feb .  29(2) ;  Mar.  

-~ . . . .  
Catawba-Jan.  l l t ( 2 ) ;  Feb.' ~ ( 2 ) ;  Apr.  

l l ( 2 ) ;  Apr.  2 6 t ( 2 ) ;  J u n e  ZOt(2). 
T W E N T Y - S I X T H  D I S T R I C T  
Schedu le  A - J u d g e  F n r t h i n r  

Meckienbure-Jan.  11° (2)  : J a n .  2 5 t ( 2 )  : 
~ e b . - - B t ( 3 ) ;  - ~ e b .  29t(2j; '&fa r .  l 1 ° i 2 j  f 
Afar. 2 8 t ( 2 ) ;  Apr .  1 l 0 ( 2 ) ;  Apr.  2 6 t ( 2 ) ;  
May  P t ( 2 ) ;  M a y  2 3 t ( 2 ) ;  J u n e  6 t ( 2 ) ;  
J u n e  20*(2).  

S r h e d u l e  B - d u d r e  C a m o b e l l  - -~ - 

Mecklenburg-Jan.  l l t ( 2 )  ;  in. 2 6 t ( 2 ) :  
Feb .  8 t :  Feb.  1 5 * ( 2 ) ;  Feb .  2 9 t ( 2 ) ;  Mar. 

. . 

T W E S T Y - S E V E N T H  D I S T R I C T  
.l*-+e C l a r k s o n  

1 ;  Mar.  2 8 t ( 2 ) ;  M a y  2 

I n d i c a t e s  c r i m i n a l  t e r m .  
t l n d l c a t e s  civi l  t e r m .  

T W E N T I E T H  D I S T R I C T  
J u d g e  A r m s t r o n g  

Anson-Jan. 18.; Mar.  7 t ;  Apr .  IS (2) :  
J u n e  13.; J u n e  20t .  

Moore-Jan. 2 5 t ;  F e b .  1.; Mar.  1 4 t ;  
M a y  2*;  M a y  237. 

Richmond-Jan.  11'; Feb .  1 s t ;  Mar.  
2 1 t ( 2 ) ;  Apr.  11.; M a y  3 0 t ( 2 ) .  

Stanly-Feb. 8 t ;  Apr .  4; M a y  16t .  
cn~on-Feb .  2 2 ( 2 ) ;  M a y  9. 

T W E N T Y - F I R S T  D I S T R I C T  
J u d n e  P h l l l l o s  - 

Forsvth-Jan.  1 1 ( 2 ) :  J a n .  2 5 t ( 3 ) :  Feb.  
8 ( ~ ) ( 2 ) ;  Feb.  1 5 t ( 3 ) ;  Mar .  7 ( 2 ) ;  ~ a r .  21 t  
( 3 ) ;  Apr.  l l ( 2 ) ;  Apr.  2 5 t ( 3 ) ;  M a y  1 6 t  
( A ) ( 2 ) ;  M a y  1 6 ( 2 ) ;  M a y  3 0 t ( 2 ) ;  J u n e  

T W E N T Y - S E C O N D  D I S T R I C T  
J u d g e  J o h n s t o n  

Alexander-Mar. 14: Apr.  18. 
Davidson-Jan. 25 t  ( A )  ; Feb .  1 ;  Feb.  

2 2 t ( 2 ) ;  Mar.  21 ( A ) ;  Apr .  4 t ( 2 ) ;  M a y  2;  
J u n e  G t ( 2 ) ;  J u n e  27. 

Davie--Jan. 25.; Mar.  7 t ;  Apr.  26. 
Iredell-Feb. 8 ( 2 ) :  Mar.  2 1 t ;  M a y  23(2).  

T W E N T Y - T H I R D  D I S T R I C T  
J u d g e  Ol lve  

Alleghany-Feb.  1 ;  Apr .  25. 
Ash.+-Apr. 4'; M a y  307. 
W i l k e e J a n .  1 8 t  ( 2 )  ; Feb.  1 ( A )  ; Feb.  

2 2 t ( 2 ) ;  hlar .  1 4 * ( 2 ) ;  M a y  Z t ( 2 ) ;  J u n e  6 
( 2 ) ;  J u n e  20 t (2 ) .  

Tadkin-Jan.  11:  Feb .  8 ( 2 ) ;  M a y  16. 

Gaston-Feb. 8 t ( 2 ) :  Feb .  29*(2!; Mar.  
1 4 t ( 2 ) ;  Apr.  l l t ( A ) ( 2 ) :  Apr .  25 ; M a y  
3 0 t ( ? ) ;  J u n e  13'. 

Lincoln-Jan. 18(2) :  M a y  16(2). . . . .  
T W E N T Y - E I G H T H  D I S T B I C T  

J u d g e  F r o n e b e r g e r  
Buncomb-Jan.  11*(2) : J a n .  2 6 t ( t )  ; 

Feb .  15*(2) :  Feb.  2 9 t ( 3 3 ;  Mar.  2 l 9 ( A ) ( 2 ) ;  
Mar.  2 1 t ( A ) :  Mar. 2 8 t ( 3 ) :  Apr.  1 8 * ( 2 ) ;  
M a y  2 t ( 3 ) ,  M a y  1 6 * ( A ) ( 2 ) :  M a y  2 3 t ( A )  
( 2 ) ;  J u n e  6 t ( 3 ) :  J u n e  13*(A).  

T W E N T Y - N I N T H  D I S T R I C T  
J u d ~ e  M c L e u n  - 

Henderson-Feb.  1 5 ( 2 )  ; Mar.  2 1 t ( 2 ) ;  
M a y  9':  May 3 0 t ( 2 ) .  

McDowell-Jan. 11'; Fob.  2 9 t ( 2 ) ;  Apr.  
18': J u n e  13(2) .  

Polk-Feb. 1 :  Feb.  8 t ( A ) :  J u n e  27. 
Ruther fo rd-Jan .  1 8 t e ( 2 ) ;  Mar.  I4.t: 

Apr .  4 5 t * ( 2 ) ;  M a y  1 6 * t ( 2 ) .  
Transylvania-Feb.  I t ( A ) ;  Feb.  8.; Apr.  

4 ( 2 ) .  
T H I R T I E T H  D I S T R I C T  

J u d g e  P l e s s  
Cherokee-Apr .  4 (2 )  ; J u n e  27. 
Clay-May 2. 
Graham-Mar.  21; J u n e  6 t ( 2 ) .  
Haywood-Jan.  l l t ( 2 ) ;  Feb .  a(.?): M a y  

9 t ( 2 ) .  
Jackson-Feb.  22(2)  ; M a y  25. 
\lacon-Apr. 18(2) .  
Swam-Mar. 7(2) .  

N o  des igna t ion  i n d i c a t e r  mixed  t e r m .  
( A )  I n d i c a t e s  J u d g e  t o  b e  assigned.  

N o  n u m b e r  indicate. o n e  week  t e r m .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

E a e t m  Dtstrwt-ALQENON L. BUTLEB, Judge, Clinton. 
Middle D ~ s ~ ~ ~ c ~ - J o H N S O N  J. HAYES, Judge, Greensboro. 
Western District-WILSON WARLICI~, Judge, Newton. 

EASTERN DISTRICT 

Terms-District courts a re  held a t  the time and place a s  follows: 
Raleigh, Civil term, second Monday in March and September; Crim- 

inal term, fourth Monday after the second Monday in March and 
September. SAMUEL A. HOWARD, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. LLOYD S. SAWYER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H. TURNER, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Monday in March and 
September. Mss. SALLIE B. EDWARDS:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
ninth Monday af ter  second Monday in September. R. EDMON 
LEWIS, Deputy Clerk, Wilmington. 

(Schedule of Fall Terms of Court a s  above set forth change for the 
Fall Terms, 1960, by order dated 29 April 1960.) 

O'PFICERS 

J m n  T. GABKILL, U. S. Attorney, Raleigh, N. C. 
HABOLD W. GAVIN, Assistant U. S. Attorney, Raleigh, N. C. 
hm B. TUCKER, JE., Assistant U. S. Attorney, Raleigh, N. C. 
Uwxmva~  HARRIS, Assistant U. S. Attorney, Raleigh, N. C. 
B. RAY COHOON, United States Marshal, Raleigh. 
SAMUEL A. HOWARD, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Terms--District courts a re  held a t  the time and place a s  follows: 
Durham, fourth Monday in September and fourth Monday in March. 

HEBMAN A. SMITH, Clerk, Greensboro. 
Greensboro, first Monday in June  and December, second Monday in 

January and July. HERMAN A. SMITH, Clerk ; MYRTLE D. COBB, Chief 
Deputy ; LILLIAN HARKRADER, Deputy Clerk; MRS. RUTH R. 
MITCHELL, Deputy Clerk; Mns. RUTH STARB, Deputy Clerk; MB. 
JAMES M. NEWMAN, Chief Courtroom Deputy. 

Rockingham, second Monday in March and September. HERMAN A. 
SMITH, Clerk, Greensboro. 

Salisbury, third Monday i n  April and October. HERMAN A. SMITH, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. HERMAN A. 
SMITH, Clerk, Greensboro. 

Wilkesboro, third Monday i n  May and November. HERMAN A. SMITH, 
Clerk, Greensboro; SUE LYON BUMBAEBEB, Deputy Clerk. 



UNITED STATES COURTS. 

OFFICERS 

JAMEB E. HOLSHOUSEB, United States District Attorney, Greensboro. 
UAYETTE WILLIAMS, Assistant U. S. District Attorney, Yadkinville. 
ROBEBT WILLIS, Assistant U. S. District Attorney, Greensboro. 
H. Vmrioa HART, Assistant U. S. District Attorney, Greensboro. 
Mxss EDITH HAWOETH, Assistant U. S. District Attorney, Greensboro. 
JAMES H. SOMERS, United States Marshal, Greensboro. 
HEBMAN A. SMITH, Clerk U. S. District Court, Greensboro. 

WESTERN DISTRICT 

Terms-District courts are  held a t  the time and place as  follows: 
Asheville, second Monday in May and November. THOB. E. RHODES, 

Clerk; WILLIAM A. LYTLE, Chief Deputy Clerk; VERNE E. BARTLETT, 
Deputy Clerk; M. LOUISE MORISON, Deputy Clerk. 

Charlotte, first Monday in April and October. ELVA MCKNIGHT, 
Deputy Clerk, Charlotte. GLENIS S. GAMM, Deputy Clerk. 

Statesville, Third Monday in March and September. ANNIE AD=- 
HOLDT, Deputy Clerk. 

Shelby, third Monday in April and third Monday in October. THOB. 
E. RHODES, Clerk. 

Bryson City, fourth Monday in May and November. THOS. E. RHODES, 
Clerk. 

OFIICERS 

JAMES M. BALEY, JE., United States Attorney, Asheville, N. C. 
JOHN E. MCDONALD, Ass't. U. S. Albtorney, Charlotte, N. C. 
HUGH E. MOHTEITH, Ass't. U. 5. Attorney, Asheville, N. C. 
ROY A. HABMON, United States Marshal, Asheville, N. C. 
Taos. E. RHODES, Clerk, Asheville, N. C. 
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CASES 

ARGUED AND DETERMINED 
IN  THE 

SUPREME COURT 
OF 

NORTH CAROLINA 
AT 

RALEIGH 

SPRING TERM, 1960 

CLYDE O'NEAL GILLIKIN, BY HIS NEXT FRIEND, LOLA GILLIKIN 
v. RICHARD GILLIKIN. 

(Filed 24 February, 1960.) 

1. Compron~ise a n d  S e t t l e m e n t  
The execution of a compromise and settlement by payment in accord- 

ance with a valid judgment entered in a n  ex parte pmeeding,  G.S. 1-400, 
G.S. 1402, of the  sum stipnlated for the #benefit of a minor, represented 
in the proceeding by a duly appointed next friend, is valid and binding, 
and precludes the minor fram thereafter maintaining a n  action based 
upon the same cause of action. 

2. Pleadings 8 Sa- 
I t  is not required that a petition in an ex partc proceeding be verified. 

3. Infants 3 5: Judgments  8 25- 
A judgment entered in a n  ex parte proceeding authorizing the next 

friend of a minor to accept on behalf of the minor a sum offered by 
binsurer in settlement of a claim, which judgment is approved by the 
resident judge, is  not void for mere irregularities, and it  being found that  
the interest of the minor was duly represented by the next friend of 
the minor and the attorney employed by him, and that  the settlement 
constituted a good and substantial recovery on behalf of the minor, 
so that  there is no indicia of fraud, the judgment is not subject to col- 
lateral attack, and precludes an action by the minor or his next friend 
to recover on the same cause of action. 

APPEAL by plaintiff from Bundy, J., October Term, 1959, of 
CARTERET. 
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This is a civil action instituted by the plaintiff, by his duly ap- 
pointed next friend, his father, Lola Gillikin, on 21 January 1956, 
to  recover diamages for personal injuries sustained 18 April 1954, when 
the plaintiff was 17 years old, allegedly caused by the negligence of 
the defendant. 

The defendant in his answer denied negligence and, pleaded plain- 
tiff's contributory negligence; and as a plea in bar alleged that all 
matters in controversy had been compromised and settled by the de- 
fendant's payment of $7,000 which had been authorized and directed 
by a judgment entered 27 January 1955, signed by the Clerk of the 
Superior Court of Carteret County and approved by the Resident 
Superior Court Judge of the District. 

At the June Term, 1958, of Carteret Superior Court the court held 
that this action "was an attempt to collaterally attack said judgment 
of January 27,1955" and dismissed the action. On appeal t o  this Court 
we vacated the order dismissing the action and remanded for the pur- 
pose of having the court below determine whether or not the com- 
promise and settlement purportedly authorized by the judgment en- 
tered on 27 January 1955, had been consummated. Our opinion is 
reported in 248 N.C. 710, 104 S.E. 2d 861. 

When this cause came on for hearing a t  the October T e r q  1959, 
i t  was stipulated that  the parties waived a jury trial and agreed that  
the court should find the facts pertaining to the plea in bav and should 
enter judgment in accordance with its findings. The court below 
found the facts and entered judgment as follows: 

"1. Tha t  Clyde O'Neal Gillikin was an infant without general or 
testamentary guardlian when injured in the automobile accident re- 
ferred to  in the pleadings. 

"2. That shortly thereafter and after treatment a t  the hospital in 
Morehead and in Memorial Hospital in Chapel Hill by Dr. Way 
and others, the father of Clyde O'Neal Gillikin, Lola Gillikin, en- 
gaged * * * the services of Hon. Luther Hamilton, a practicing at- 
torney a t  law, to represent the said Clyde O'Neal Gillikin in obtain- 
ing damages for the injuries suffered by Clyde O'Neal Gillikin in 
the accident referred to above. 

"3. That  pursuant to said engagement, the said Luther Hamilton, 
Esq., under negotiations looking to a settlement contacted and ne- 
gotiated with a representative of the United States Fidelity & Guar- 
anty Company, the insurance carrier for Richard Gillikin, the de- 
fendant, and as a result of the said negotiations, it was agreed be- 
tween the snid Lola Gillikin, acting for and on behalf of Clyde O'Neal 
Gillikin through his attorney Luther Hamilton, Esq., on the one part. 
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and the United States Fidelity & Guaranty Company on the other 
part, that a payment of $7,000 would be made in full settlement of 
the dlamages suffered by Clyde O'Neal Gillikin by reason of the ac- 
c i d e ~ t  referred to, said amount to  include the doctors' services, the 
hospital and medical bills and an amount for loss of the services of 
thc  said Clyde O'Neal Gillikin by Lola Gillikin. 

"4. That pursuant to said agreement, the said Luther Hamilton, 
Esq., caused to be prepared a complaint entitled 'Clyde O'Neal Gilli- 
kin by his Next Friend, Lola Gillikin, v. Richard Gillikin,' and the 
said1 Lola Gillikin applied t o  the Clerk of the Superior Court of 
Carteret County, Hon. A. H.  James, for an appointment as Next 
Friend, and he, the said Lola Gillikin, accepted said appointment made 
by the Clerk and agreed to act in said capacity. 

"5.  That  before the summons was issued or the prepared complaint 
filed, the said Luther Hamilton, Esq., contacted the attorney repre- 
senting Richard Gillikin and discussed with him the question of the 
said Richard Gillikin filing an answer to  the proposed complaint, 
thereby planning to institute a so-called 'friendly suit' for the pur- 
pose of having the court sanction said settlement, but the said attor- 
ney for Richard Gillikin informed the said Luther Hamilton, Esq., at- 
torney for Lola Gillikin, Next Friend of Clyde O'Neal Gillikin, that  
he could not get the consent of Richard Gillikin t o  file such an answer 
because Richard Gillikin contended that  he had not been guilty of 
any negligence and would not participate in any agreement to pay 
Clyde O'Neal Gillikin, or his next friend, any sum of money by reason 
of his, Richard Gillikinls, act or failure to  act. 

"6. That  in consequence of the above, the said Luther Hamilton, 
Esq., attorney as aforesaid, for and on behalf of the said Lola Gilli- 
kin, next friend of Clyde O'Neal Gillikin, began a special proceeding 
beforr the Clerk of the Superior Court of Carteret County, in which 
he filed an ex parte petition in the name of Lola Gillikin, next friend, 
setting forth the desirability of a settlement as had been agreed upon, 
the same being presented to the court on or about the 27th day of 
January 1955; the petition was not signed by Lola Gillikin, next 
friend, for the reason that the said Lola Gillikin a t  said time was con- 
fined to the hospital with a heart attack and the said Luther Hamil- 
ton, Esq., was not prepared to  discuss any business with him although 
he attempted to do so. 

"7. That  during all the matters above set forth, the said Lola Gilli- 
kin in the presence of his ward, Clyde O'Neal Gillikin, who is now 
of age, was often in the office of Luther Hamilton, Ehq., and as testi- 
fied to from the stand by both father and son, they arranged to bor- 
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row $350.00 from the bank upon the endorsement of the said Luther 
Hamilton, Esq., for the necessities of Lola Gillikin and his family, 
the reason given being that  Lola Gillikin had lost the services of 
Clyde O'Neal Gillikin and was out of work himself and that money 
would be coming from the settlement to the extent tha t  the same 
could be claimed by Lola Gillikin and be used to discharge said note, 
and during said time and upon said visits, both the said Lola Gilli- 
kin and Clyde O'Neal Gillikin being present, money was advanced by 
the said Luther Hamilton, Esq., in respective sums of twenty- five dol- 
lsrs and fifty dollars, for a total of $150.00, several of the checks 
therefor being marked 'for adv.,' each check being payable to Lola 
Gillikin and endorsed by him, to  which fact he testified from the 
stand. The said Luther Hamilton, Esq., in regard to the checks testi- 
fied t h a t  'adv.' on the checks was to indicate advancements, and tha t  
i t  was agreed and understood between the parties tha t  he would be 
reimbursed out of moneys derived from the settlement which had been 
agreed upon. 

"8. The said Lola Gillikin admitted endorsing said checks and 
using the same, but denied signing the acceptance to  serve as next 
friend and denied, signing the verification to the complaint which was 
prepared but not filed. 

"9. The court finds as a fact from thc examination of the hand- 
writing on the checks and the acceptance of the appointment as 
next friend and the verification of the complaint, tha t  the same were 
in the same and identical handwriting, and the court further finds 
that  the said Lola Gillikin did sign the acc.eptance of the appointment 
as next friend and, the verification of the complaint. 

"10. The court further finds from the evidence and the pleadings 
and the order of the Clerk, tha t  the settlement for Seven Thousand 
Dollars constitutes a good and substantial recovery on behalf of the 
plaintiff, and tha t  in the court's opinion it is equal to  or more than 
would have been awarded by a jury under the facts disclosed to  the 
court. 

(NOS. 11 and 12 not necessary to  decision herein.) 
"13. Upon all the  evidence and the above findings, the court finds 

that there is no irregularity in the procecdings which has prejudiced 
the said Clyde O'Neal Gilliltin, and that his rights have been pro- 
tected fully by the proceedings had and tha t  the compromise settle- 
ment was fully authorized by the said Lola Gillikin, next friend of 
Clyde O'Neal Gillikin, and tha t  the said Clyde O'Neal Gillikin, while 
under age was old enough to understand the negotiations and the con- 
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ferences referred to  in the above findings and that  he concurred there- 
in. 

"14. The court finds that the failure of the petition in the ex parte 
proceedings t o  be signed by Lola Gillikin as next friend is not such 
an irregularity as t o  make said proceedings void. 

"15. The court further finds that  the failure of Lola Gillikin to 
sign the same was not the cause of any objection t o  said settlement 
but because of his illness, and that  upon all the facts disclosed here- 
in, the court is of the opinion that  had said petition been presented to 
the said Lola Gillikin a t  the time of his illness and before the settle- 
ment was fully consummated, tha t  the said Lola Gillikin would have 
signed the same. 

"16. The court finds that  i t  would be inequitable t o  permit the 
plaintiff, Lola Gillikin or Clyde O'Neal Gillikin, who has now become 
of age, to  upset and disturb said settlement. 

"Upon the foregoing findings of fact, i t  is considered, ordered and 
ad(judged by the court that  the plaintiff's action is barred by reason 
of the consummated compromise and settlement of the matters in 
controversy growing out of said automobile accident, and that  the 
defendant has sustained the burden of establishing the same by the 
evidence offered t o  the court. 

"It is further considered, ordered and adjudged tha t  the action of 
the plaintiff be and the same is hereby dismissed without prejudice t o  
the right of the plaintiff to  petition the Clerk of the Superior Court 
of Carteret County for distribution of the funds remaining in the 
Clerk's hands a t  this time, and that  the plaintiff will pay the costs 
of the proceedings to  be taxed by the Clerk." 

The plaintiff appeals, assigning error. 

Jones, Keed & Griffin for plaintiff. 
Claud R .  Whently, R. E. Whitehurst, David S. Henderson for de- 

fendant. 

DENNY, J. On the former appeal, Bobbitt, J., speaking for the 
Court, said: "The judgment of January 27, 1955, purports to  confer 
authority for the proposed settlement. But, until i t  is first established 
that  a compromise and settlement has been consummated in accord- 
ance with the provisions of the judgment of January 27, 1955, we do 
not reach quesiions relating t o  the validity of the judgment or to  the 
legal procedure by which i t  may be attacked. 

"It  follows tha t  the judgment, standing alone, whatever its validity 
and however i t  may be attacked, does not constitute an estoppel. To 
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establish his plea in bar, defcndant must show a legally authorizrd 
and consummated compronlise and settlement. Defendant's plea in 
bar, whcther considered as a plea of estoppel by compromise and. set- 
tlement, Winlcler v. Anmsernent Co., 238 N.C. 589, 598, 79 S.E. 2d 
185, or as a plea of res judzcatn, Reid v. Holden, 242 N.C. 408, 411, 
88 S.E. 2d 125, or a coinbination of both, is an affirmative defense. 
Hence, i t  is incumbent upon dcfcndant to establish all facts neces- 
sary to  support such plea." 

The evidence adduced in the hearing below was sufficient to sus- 
tain the findings of the court, and the findings are sufficient to  sup- 
port the judgment to  the effect that  there was a compromise and 
settlement of the matters in controversy growing out of the automo- 
bile accid(ent involved, and that  such compromise and settlement was 
consummated by the payment of $7,000 into the office of the Clerk of 
the Superior Court of Carteret County by the insurance carrier of 
the defendant, all in accordance with the judgment entered on 27 
January 1955. 

As we interpret the record, the only additional question to be de- 
termined is whether or not the judgment entered on 27 January 1955, 
authorized such settlement. 

The ex parte proceeding was brought pursuant t o  the provisions of 
G.S. 1-400, and the petition filed therein by the attorney for Clyde 
O'Neal Gillikin and his next friend,, Lola Gillikin, set out the facts 
with respect t o  the alleged injuries, the doubtfulness of the ability 
of Clyde O'Neal Gillikin to  recover from Richard Gillikin in an 
action, and further set out that  the insurance carrier of Richard Gilli- 
kin, the defendant in the action now on appeal, had offered the sum 
of $7,000 in full settlement of any and all claims arising out of the 
automobile collision. 

The Clerk of the Superior Court of Carteret County, in a hearing 
on 27 January 1955, after hearing the testimony of the attending 
physician of Clyde O'Neal Gillikin, and with the approval of coun- 
sel for Clyde O'Neal Gillikin and his next friend, found as a fact 
that  the interest of the minor, Clyde O'Neal Gillikin, would be pro- 
moted by authorizing the proposed cornpromise and settlement and 
entered judgment accordingly, and the settlement was approved by 
the Resident Judge of the District as provided in G.S. 1-402. 

There is evidence sufficient t o  establish the fact that  Clyde O'Keal 
Gillikin and his next friend knew and approved of the proposed, com- 
promise and settlement. Of course, the minor could not be bound there- 
by exccpt in a manner provided by law. It is not necessary, however, 
fw such minor to  know that an action or special proceeding is brought 
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in his behalf. Credle v. Baugham, 132 5 . C .  18, 67 S.E. 46, 136 Am. St. 
Rep. 787; Tate  v .  Mot t ,  96 N.C. 19, 2 S.E. 176. 

In  the last cited case, Samuel J. Dougliit, a citizen and resident of 
South Carolina, was appointed guardian in that  State of certain minor 
children of William S. Tate. Tate  had diedi intestate in Iredell County, 
North Carolina. The widow, after the death of her husband, took 
said children to South Carolina to live. The guardian came to North 
Carolina and instituted an ex parte proceeding to  sell certain lands 
in which his wards had an interest. H e  had no right, as a South Car- 
olina guardian, to  institute the proceeding in North Carolina, but 
should have applied to  the court for appointment as next friend. This 
he did not do. Later, i t  was contended tha t  the judgment under which 
the land was sold was void. This Court said: "The infants appeared 
by a person undertaking to  represent and acting for them, not al- 
together officiously, but who had not been appointed by the court for 
that  purpose He  did irregularly what was necessary and, proper to 
be done by a next friend. It must be so taken, because, as we have 
said, the Court recognized him as serving a proper purpose-that of 
a next friend-and acted upon the appearance of the infants by him. 
Otherwise, i t  would not have granted the prayer of the petition. 
White  v .  illbertson. supra (14 N.C. 211 1 .  I t  was essential tha t  there 
should be an appearance by a next friend, who ought to  have been 
regularly appointed, but as one appeared In fact, and the court so 
treated him, tha t  was sufficient for the purpose of acquiring complete 
jurisdiction. So far as appears from the record, the infants appeared, 
advisedly in court in their own special proceeding and obtained re- 
lief for their benefit. 

"The court therefore erred in deciding that the proceeding in ques- 
tion, including the orders, judgments and the sale of the land com- 
plained of. was void. They were riot void, and, nothing is alleged or 
proven, tha t  would warrant the Court in setting them aside." 

The petition in the ex parte proceeding pleaded as a bar to this 
action, was not verified due to the illness of the next friend. Even so, 
it was not necessary for it to be so verified. 

In  the case of Lindsay v. Beaman, 188 N.C. 189, 38 S.E. 811, which 
involved an r.r pctrte proceeding for the partition of land, the petition 
was not verified, and this Court said: "We know of no statute which 
requires the  petition in a special proceeding to be verified." The ,iudg- 
ment, however. had not been approved by the judge. The Court said: 
"As to  the  infant petitioner, i t  i s  invalid only in so far as i t  m a y  be 
prejudicial to her interest. Code, sec. 286 (now G.S. 1-402). It is good 
so long as it remains unchallenged, which she may do by motion in 
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the cause, and for proper cause shown have i t  set aside.'' (Emphasis 
added) 

In  the case of Tyson v. Belcher, 102 N.C. 112, 9 S.E. 634, therc 
was an ex parte proceeding to sell certain land. The land was sold in 
accordlance with the judgment entered in the special proceeding and 
approved by the Judge. I n  an action attacking the proceeding, on the 
trial, the defendant offered in evidence a transcript of the record of 
the ex parte proceeding. The plaintiff objected and excepted to its ad- 
mission on the ground tha t  such record was void on its face for ir- 
regularities, and- because the order of sale therein set forth, and the 
saie of the land in pursuance of it, were contrary to  the provisions of 
the will devising said land. The Court, in approving the admission 
in evidence of the transcript of the record of the ex parte proceeding, 
among other things, said: "From an examination of thc transcript of 
the record of the ex parte proceeding, objected t o  as evidence, i t  ap- 
pears tha t  the court could have, and did take, in an orderly way, 
jurisdiction of the parties to  and the subject-matter of, the proceed- 
ing. The petitioners were represented by counsel and the petition was 
filed as allowed by the statute (The Code, sec. 286). If therc were 
irregularities a t  all in the course of the proceeding they certainly were 
not such as rendered it, or the orders and iudgment therein entered, 
absolutely void; a t  most they werc only void"able, and could not, there: 
fore, be attacked collaterally. I n  such case the remedy would be by 
a proper motion in the proceeding itself. If i t  were affected by fraud, 
then * * the remedy would be by an independent action for the pur- 
pose of having the judgment, or the whole proceeding, accordingly as 
the case might be, adjudged void for fraud." Coffin v. Cook, 106 N.C. 
376, 11 S.E. 371; Rackley v. Roberts, 147 N.C. 201, 60 S.E. 975. 

This Court, in Starnes v. Thontpson, 173 N.C. 466, 92 S.E. 259, 
quoted with approval from the case of Sheldon v. Newton, 3 Ohio St. 
498, the following: "If the court had jurisdiction of the subject-mat- 
ter and the parties, i t  is altogether immaterial how grossly irregular 
or manifestly erroneous its proceedings may have been; its final or- 
der cannot be regarded as a nullity, and cannot, therefore, be col- 
laterally impeached." 

No fraud is alleged in connection with the ex parte proceeding 
brought for the purpose of obtaining the approval of the court of the 
compromise and settlement for the injuries involved in this case. The 
petitioner and his next friend were represented by able counsel. "A 
judgment for or against an infant when he appears by attorney, and 
without guardian or next friend, is not void. It is only voidable * * *." 
Tate v .  Mott, supra. Therefore, any irregularities in the ex parte pro- 
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ceeding under consideration were not sufficient t o  make the judgment 
entered therein void. At most, i t  could be no more than voidable and, 
therefore, binding until set aside by motion in the cause and is not 
subject to collateral attack. Tyson v. Belcher, supra. Moreover, noth- 
ing appears in this record that  would justify the setting aside of the 
judgment for irregularities or otherwise. Tate v. hfott, supra. 

The plaintiff sets out 2 1  assignments of error purporting t o  preserve 
226 exceptions, and these assignments of error cover more than 22 
pages of the record. We have carefully examined1 these exceptions and 
assignments of error but have not attempted t o  discuss them seriatim. 
I n  our opinion, however, they present no prejudicial error that  would 
justify a modification or reversal of the judgment entered below. 

Affirmed. 

H. FIELDS YOUNG, JiR., PARIS L. Y D L W ,  LANAR L. YOUNG A N D  C. 
FELANKLIN HARRY, JR.  v. BENJAMIN R. ROBERTS, AS COMMISSION- 
ER OF BANKS OF THE STATE OF NORTH CAROLINA; J. CLINT NEWTON 
AND SAM M. SCHnNGK. 

(Filed 24 February, 1960.) 

1. Banks and Banking 8 1- 
Where there is nothing in the written repopt of the Conlmissioncr 

of Banks or the resolution of the State Banking Commission disclosing 
that  their approvals of a proposed banking ~ o ~ p o r a t i o n  were conditional, 
the findings of the trial court to the effect that  such approvals were 
unconditional mill not be disturbed. 

2. Same-- 
A banking corporation is solely a creature of statute, and the statu- 

tory prerequisites for the incorporation of a bank must be followed. 
G.S. 63-2 through G.S. 53-5. 

3. Same- 
The authority of the Commissioner of Banks to refuse to issue his 

certificate of approval1 of a certificate of incorporation of a banking in- 
stitution, which is  in all respects regular and in compliance with statute, 
is a limited, discretionary authority and must be based on a finding 
adverse to the proposed banking corporation in respect of one or more 
of the legislative standards defined in G.S. 53-4. 

4. Sam- 
Construing G.S. 53-4 and G.S. 53-92  it^ pari materia any decision made 

by the Commissioner of Banks upon application for approval of a cer- 
tificate of incorporation is subject to review by the State Banking Com- 
mission upon application of any adversely affected interested person, 
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but the Commission has no authority to direct the Commissioner to  re- 
fuse to issue a certificate of approval except on a finding adverse to the 
proposed banking corporation in respect of one or more of the legis- 
lative standards defined in G.S. 53-4, and the Commission must act in 
good faith and not capriciously or arbitrarily. 

5. Same- 
Keither the Commissioner of Banks nor the State Banking Cominis- 

sion is authorized to require, as  a prerrquisite for the issuance of a 
certificate of approval, that a proposed banking corporation shonld 
obtain insurance of its deposits with the Fedeml Deposit Insurance 
Corporation, although its inability to obtain such insurance may be 
considered with other relevant facts and circumstances in determining 
whether a prolmed banking corporation meets the statutory standards. 

6. S a m o  
Where the a p p r o ~ a l  of a certificate for a proposed bank by the Com- 

missioner of Banks and the State Banking Commission is not consu- 
mated by the filing of the certificate in the Office of the Secre taq  of 
State, the persons seeking to incorporate the bank have no vested right 
in the approvals and such a p p r o ~ a l s  do not preclude the Commi~ioner  
of Ranks or the State Banking Commission, upon demand for the a p  
proval of the certificate sonle three y m m  later, from determining 
whether the propo~ed banking corporation then meets t h e  statutory re- 
quirements. 

7. Same: Mandamus $j 1- 
Where the Commissioner of Banks has refused a demand upon him 

that he certify his aplproval of a certificate of inco~;poration of a pro- 
posed banking institution, the remedy of the inconporators is by ap- 
plication for review by the State Banking Oommission, G.S. 53-92, and 
where this procedure has not been followed m n d a m u 8  will not lie to 
compel the Commissioner of Ranks to cedify his approval. 

8. Mandamus 8 1- 
Mnndamux may not be used a s  a substitute for a n  a-1 but may be 

issued only in the exercise of a n  original jurisdiction. 

Alatadamus lies to enforce a clear legal right only when there is no 
other adequate remedy available. 

RODMAK, J., took no part in the consideration or decision of f is case. 

APPEAL by defendant Con~missioner of Banks from Willianzs, J., 
second week of June 15, 1959 Regular Civil Term, of WAKE, dock- 
eted and argued as No. 461 a t  Fall Term, 1959. 

Plaintiffs' action is for a writ of man.damus to  compel defendant 
Benjamin R. Roberts, as Commissioner of Banks, to certify to the 
Secretary of State that a proposed new banking corporation, if form- 
ed, will be lawfully entitled t o  commence the (business of banking 
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Plaintiffs and defendants J .  Clint Newton and Sam M. Selicnck 
are the six named incorporators and subscribers to stock of a bank- 
ing corporation proposed to  be formed in Shelby, North Carolina, 
under the name "The Com~nercial Bank and Trust Company," as 
set forth in a certificate of incorporation executed and acknowledged 
by plaintiffs and by J .  Clint Newton on March 17,  1955, which, on 
March 18, 1955, was delivered to the Secretary of State and by him 
transmitted forthwith to  the then Conmissioner of Banks, W. W. 
Jones. 

On March 17, 1955, plaintiff Young, as requested and instructed 
by Jones, made application on behalf of the proposed banking cor- 
poration, for insurance of its deposits, to the Federal Deposit In- 
surance corporation. 

Jones submitted to  the  State Banking Commission a t  its meeting 
on June 9, 1955, a written report datedi June 4, 1955, which, after 
setting forth factual data disclosed by his investigation, concludes: 
"I hereby certify my approval of the charter of this proposed new 
bank to  the Secretary of State, subject to the approval or disapproval 
of such action by the State Banking Commission." 

The Commission took no action a t  its meeting on June 9, 1955; but 
a t  its meeting on July 20, 1955, after hearing arguments in behalf of 
both applicants and opponents, the Commission adopted a resolution 
"that the recommendation of the Commissioner of Banks, certifying 
his approval to  the  charter of The Commercial Bank and Trust Com- 
pany, Shelby, North Carolina, to the Secretary of State" be approved. 

Plaintiffs. with the assistance and cooperat~on of Jones, endeavored 
to  obtain insurance of deposits of the proposed bank with the Federal 
Deposit Insurance Corporation. Applications for such insurance, on 
each of three occasions, were disapproved. In each new application, 
plaintiffs undertook to overcome the objections indicated as grounds 
for disapproval of the preceding application. 

Jones advised plaintiffs that ,  if they requested, he would certify 
his approval of the proposed banking corporation to  the Secretary of 
State so that,  upon issuance of the charter, the corporation could in- 
stitute legal action against the Federal Deposit Insurance Corpora- 
tion to cornpel the approval of their said application for insurance. 
He did not so certify and nothing in the record indicates he was re- 
quested to  do so. The reason for holding the certification of his ap- 
proval in suspense was to postpone the commencement of the six 
n~onths  period, prescribed by G.S. 53-5, within which a chartered 
banking corporation is required to organize and commence business. 
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W. W. Jones died. Benjamin R. Roberts became Commissioner of 
Banks on November 12, 1957. 

On or about October 27, 1958, plaintiffs made demand on defendant 
Commissioner of Banks that he certify to the Secretary of State that 
the proposed banking corporation, if formed, will be lawfully en- 
titled t o  commence the business of banking. Their said demand was 
made shortly after they were advised by the Federal Deposit In- 
surance corporation that  their present application for insurance of 
deposits would not be further processed or considered1 unless and un- 
til the State of North Carolina issued a charter for the proposed bank- 
ing corporation. Plaintiffs, upon the refusal of defendant Commis- 
sioner of Banks to comply with their said demand, instituted the 
present action. 

Plaintiffs, based on the approval of W, W, Jones, former Commis- 
sioner of Banks, as stated in his said report of June 4, 1955, and the 
approval of the State Banking Commission, as stated in its said reso- 
lution of July 20, 1955, alleged they have a clear legal right to have 
the diefendant Commisioner of Banks issue such certificate of ap- 
proval to the Secretary of State, and that they "are without an ade- 
quate remedy a t  law." 

Defendant Commissioner of Banks, answering, denied that plain- 
tiffs were entitled to such writ of mandamus. With reference to plain- 
tiffs' factual allegations, he denied that  said approvals by the Com- 
missioner of Banks and the State Banking Commission in 1955 were 
unconditional, asserting that they were conditioned on approval by 
the Federal Deposit Insurance Corporation of plaintiffs' application 
for insurance of the deposits of the proposed banking corporation. He 
asserted further that the group now seeking certification of the chart- 
er "is not the same group as originally sought approval of an applica- 
tion to  form a new bank." 

The parties waived1 jury trial; and the court, based upon findings of 
fact and conclusions of law set forth therein, entered judgment pro- 
viding: 

"NOW, THEREFORE, I T  IS ORDERED, ADJUDGED 
AND DECREED that the defendant Benjamin R. Roberts be, 
and he hereby is ordered and directed as Commissioner of Banks 
to  forthwith certify to the Secretary of State of North Carolina 
that  the proposed banking corporaition, the Commercial Bank 
and Trust Company, Shelby, North Carolina, if formed, will be 
lawfully entitled to commence the business of banking and to 
return to the Secretary of State, with such cerkification, the cer- 
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tificate of incorporation of said proposed banking corporation, 
t,ogether with any amendments thereto." 

Defendant Conlmissioner of Banks excepted and appealed. 

Poyner, Geraglzty, Hartsfield & Townsend and Arch. E. Lynch, 
Jr., for plaintiffs, appellees. 

i l t torne?~ General Seau~ell und Assistant Attorney General McGal- 
linrd for defendcrn2, Conunissioner of Banks, appellant. 

BOBBITT. .T. K l d e  it appears plainly that plaintiffs and \V. W. 
Joncq, former C'oininissioner of Banks, contemplated that the pro- 
pos;ed banlang corporation would obtain insurance of its deposits with 
tlle Federal Deposit Inhurance ('orporation before it con~menced busi- 
ness, nothing in Jones' report of Junc 4, 1955, or in the Conlmission's 
resolution of July 20, 1955, states that the  approval5 then qzven were 
otherwise than unconditional. Hence, without reviewing thc evidence, 
the a4gnnients  of error directed to the court's findings of fact to the 
effect tliat suc11 approvals were unconditional are overruled. 

The judgment contains no findings of fact bearing upon whether 
plaintiffs constitute "the m n c  group as  originally sought approval of 
an application to form a new bank." Pertinent to this subject, the 
record shows: I .  Plaintiffs alleged tha t  J. Clint Newton and Sam M. 
Schenck, two of tlic six persons named as incorporators, "declined to  
join and unitc herein as parties plaintiff," and were joined as de- 
fendants "to the end, that  all matters in controversy may be fully and 
finally detcrinincd." (The record does not show that  defendants New- 
ton and Schenck, or either of them, were served with process; nor 
does it show tliat any appearance was made or pleading filed in be- 
half of either of them.) 2. Sam M. Schenck died on February 10, 
1959. 3. A reapplication on July 30, 1958, for Federal Deposit In-  
surance C'orporation approval mas 5igned only by the present plain- 
tiffs. 

Uncont~adicted evidence is to thc effect tha t  substantial changes in 
economic conditions in Cleveland County have occurred since 1955 
on account of the location therein of new industries. 

"A banking corporation is wholly a creature of statute, doing busi- 
ness by legislative grace, and the right to  carry on a banking busi- 
ness through the agency of a corporation is a franchise n hich is de- 
pendent on a grant of corporate powers by the state, . . ." 9 C.J.S., 
Banks and Banking S 4 ;  Pue z'. Hood, Comr. of Banks, 222 N.C. 310, 
22 S.E. 2d 896. 

The prcrcquisites for the incorporation of a banking corporation 
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are set forth in G.S. 53-2 through G.S. 53-5, as amended. Five or 
more persons are required as incorporators. G.S. 53-2. 

If and when the Commissioner of Banks certifies that  the proposed 
corporation, if formed, will be lawfully entitled, t o  commence the busi- 
ness of banking, the Secretary of State, upon receipt of such certifi- 
cate, shall record the certificate of incorporation in his office, and 
thereupon "the said persons shall be a body politic and corporate un- 
der the name stated in such certificate." (Our italics) G.S. 53-5, G.S. 
53-4. 

G.S. 53-5 contains this provision: "The charter of any bank which 
fails to  complete its organization and open for business t o  the public 
within six months after the date of filing its certificate of incorpora- 
tion with the Secretary of State shall be void: Provided, however, the 
Commissioner of Banks may for cause extend the limitation herein 
imposed.'' This limitation, in our opinion, applies only in the event 
"the said persons" have become "a body politic and corporate" and 
the certificate of incorporation has been recordd and issued. It is 
noted that appellees so contend. 

G.S. 53-4 requires that  the Comniissioner of Banks, before issuing 
such certificate t o  the Secretary of State, "shall a t  once examine in- 
to all the facts connected with the formation of such proposed cor- 
poration, including its location and proposed stockholders, . . ." In 
so doing, the Commissioner of Banks is to  determine whether the 
proposed bank complies with legislative standards. P u e  v. Hood, 
Comr. of Banks, supra. 

G.S. 53-4 contains this proviaion: "But the Conlmissioner of Banks 
may refuse to so certify to the Secretary of State, if upon cxamina- 
tion and investigation he has reason to believe that  the proposed cor- 
poration is formed for any other than legitimate banking business, or 
that the character, general fitness, and responsibility of the persons 
proposed as stockholdlers in such corporation are not such as to com- 
mand the confidence of the community in which said bank is pro- 
posed to be located; or that  the public convenience and advantage 
will not be promoted by its establishment, or that the name of the 
proposed corporation is likely to  mislead the public as to its character 
or purpose; or if the proposed name is the same as one already adopt- 
ed, or appropriated by an existing bank in this State, or so similar 
thereto as t o  be likely to  mislead the public." 

Thus, if the certificate of incorporation complies with statutory re- 
quirements in all other respects, the authority of the Commissioner 
of Banlrs to rcfuse to issue such certificate to the Secretary of State 
must be based on a finding adve r s~  to the proposed banking corpora- 
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tion in respect of one or more of the legislative standards defined in 
the quoted portion of G.S. 53-4. ". . . the discretion vested in the Com- 
missioner of Banks bears only upon the question whether certain con- 
ditions exist justifying t.he creat,ion of thc proposed hank under the 
terms and procedure laid down in the statute." P u e  2'. Hood. Comr. 
of Ranks, supra. 

G.S. 53-92, as amended by Chapt,er 1209, Session Law- of 1953, in 
pertinent part ,  provides: 

"The Commissioner oi Banks shall act as the executive officer of 
the Ranking Commission, but the Commission shall provide, by rules 
and regulations, for hearings before the Commission upon any mat- 
ter or thing which nlay arise in connection with the  banking laws of 
this State upon t,he request of any person interested therein, and re- 
view any action taken or done by the Commissioner of Banks. 

"The Banking Commission is herchy vested with full power and 
authority to supervise, direct and review the exercise by the Com- 
missioner of Banks of all powers, duties, and functions now vested in 
or exercised by the Commissioner of Banks under the banking laws 
of this State;  any party t o  a proceeding before the Banking Commis- 
sion may, within twenty days after a final order of said Commission 
and by written notice to  the Commissioner of Banks, appeal t,o the 
Superior Court of Wake County for a final diet,ermination of any 
question of law which may be involved. The cause shall be cntitled 
'State of North Carolina on Relation of the  Banking C~ommission 
against (here insert name of appellant)'. It shall be placed on the 
civil issue docket of such court and shall have precedence over other 
civil actions. In  event of an  appeal the Commissioner shall certify 
the record to the clerk of Superior Court of Wake County n-ithin f i f -  
teen days thereafter." 

Under G.S. 53-4 and G.S. 53-92, construed in p a ~ i  ~ ,mter i i l .  :,ny de- 
cision made by the Commissioner of Banks in the exercise of the re- 
sponsibility and authority conferred upon him by G.S. 53-4 is ub jec t  
to review by the Commission upon application by any adversely af- 
fected interested person. However, upon review of a decision of the 
Commissioner of Banks, with reference to a certificate of incorpora- 
tion of a proposed, banking corporation ot'herwise in compliance with 
statutory requirements, the Commission has no authority to direct, 
the Commissioner of Banks to refuse to issue a certificate of approval 
except on a finding adverse to the proposed banking corporation in 
respect of one or more of the legislative standards defined in t,he quot- 
ed portion of G.S. 53-4. Needless t.0 say, such finding or determina- 
tion must be inade in good faith, not capriciously or arbitharily. Pue 
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v. Hood, Comr. of  Banks, supra; Bank of  I taly v. Johnson (Cal.) ,  
251 P. 784; S. v. Morehead (Neb.), 155 N.W. 879; Leuhrs' v. Spauld- 
ing (Idaho), 328 P. 2d 582; Wall  v. Fenner (S.D.), 76 N.W. 2di 722; 
Dakota Nat .  Ins. Co. v. Commissioner of Insurance (N.D.) ,  54 N.W. 
2d 745; Vale v. Messenger (Iowa), 168 N.W. 281. 

Appellees contend, and rightly so, that  neither the Commissioner 
of Banks nor the Commission is authorized to require, as a prerequi- 
site for the issuance of a certificate of approval, that  the proposed 
banking corporation shall obtain insurance of its deposits with the 
Federal Deposit Insurance Corporation. Verhelle v. Eveland (Mich.) , 
81 N.W. 2d 397. However, inability to obtain such insurance, to- 
gether with all circumstances relating to the disapproval of an ap- 
plication therefor, may be considered by the Commissioner of Banks 
and by the Commission, along with all other relevant facts and circum- 
stances, in determining whether the (proposed banking corporation 
meets the legislative standards defined in the quoted portion of G.S. 
53-4. 

Neither W. W. Jones, former Con~missioner of Banks, nor Ben- 
jamin R.  Roberts, present Commissioner of Banks, has certified to  
the Secretary o f  State that  the proposed corporation, if formed, will 
be lawfully entitled t o  commence the business of banking. Plaintiffs' 
action is for a writ of mandamus requiring the present Commissioner 
of Banks t o  so certify, 

Approval or disapproval of a certificate of incorporation of a pro. 
posed banking corporation by the Commissioner of Banks and the 
Commission is necessarily based on the facts existent as of the time 
suoh determinations are made. If approved, the statutes contemplate 
that  the Commisioner of Banks will then certify his approval to  the 
Secretary of State. I t  may be conceded that,  upon the facts establish- 
ed by the court's findings, the persons named as incorpora;tors were 
then entitled to  such certificate of approval. I n  the view most favor- 
able to  plaintiffs, the former Commissioner of Banks did not so cer- 
tify a t  that  time because, in his desire to cooperate with plaintiffs, he 
deferred certification to  avoid application of the said six months 
limitation in G.S. 53-5. Suffice to say, it does not appear that  plain- 
tiffs ever requested the former Commissioner of Banks t o  so certify; 
and their demand that  the present Commissioner of Banks so certify 
was not made until October 27, 1958. 

Plaintiffs seek to compel the defendant Commissioner of Banks t o  
certify his approval of a certificate of incorporation dated March 17, 
1955, not on the basis of any investigation and determinations made 
by him in the light of present conditions but solely on the basis of 
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an investigation and determination made by the former Commissioner 
of Banks and the Commission in 1955 in the light of conditions then 
existing. Their position assumes tha t  they acquired a vested right in 
the determinations made in 1955 and that  neither the  present Com- 
missioner of Banks nor the Commission may now determine whether 
under present conditions the proposed banking corporation meets the 
legislative standards prescribed in G.S. 53-4. We are of opinion, and 
so hold, that  plaintiffs did not acquire such vested right in the de- 
terminations made in 1955. Rather, pending actual certification by 
the Con~missioner of Banks, the matter remained in fieri; and the 
Commissioner of Banks and the Commission were and are now at 
liberty to determine whether in the light of existing conditions such 
certification s!~ould be made. 

The refusal of defendlant Commissioner of Banks to  certify approval 
of the certificate of incorporation of March 17, 1955, was and is sub- 
ject to review by the Commission as provided in G.S. 53-92. Plain- 
tiffs seek a determination of their legal right in this original action 
rather than upon appeal from such decision as the Commission might 
inake. If permitted, they would by-pass the Commission, notwith- 
standing G.S. 53-92 confers upon the Commission full authority "to 
supervise, direct and review" the actions of the Commissioner of 
Banks. 

". . . the issuance of a writ of mandamus is an exercise of original 
and not appellate jurisdiction . . . and is never used as a substitute 
for an appeal." Pue v. Hood, Comr. of Banks, supra; Hospital v. 
Tilmington, 235 N.C. 597, 70 S.E. 2d 833; Realty Co. v. Planning 
Board, 243 N.C. 648, 92 S.E. 2d 82. 

"iMantEnmus lies only to  enforce a clear legal right and will be 
issued only where there is no other legal remedy." Hospital v. Wil- 
mington. supra, and cases cited; 34 Am. Jur., Mandamus § 42; 55 
C.J.S., Mandamus 8 17. 

"Mandamus is very generally described as an extraordinary remedy 
in the sense . . . tha t  i t  can be used only in cases of necessity where 
the usual forms of procedure are powerless to  afford relief; where 
there is no other clear, adequate, efficient, and speed#y remedy." 55 
C.J.S., Mandamus § 2 (c) ; Edgerton v. Kirby, 156 N.C. 347, 72 S.E. 
36.5. 

In  our view, the remedy provided by G.S. 53-92 afforded plaintiffs 
a clear and adequate proccdure for the full determination of their 
legal rights. Absent an attempt to avail themselves of the procedure 
so provid~ed, they are not entitled in this original action to the 
extraordinary writ (of mnndamus) sought herein. Their clear legal 
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right is to  have the Commission review the decision of defendant 
Commissioner of Ranks as provided in G.S. 53-92. 

For the reasons stated, the judgment of the court below is reversed. 
Reversed. 

RODMAN, J., took no part in the consideration or deci.;ion of this case. 

STATE O F  SORT'H CAROLINA EX REL UTILITIES COMMISSION \ .  

ATLANTIC GREYHOUND CORPOItATION, A CORPORATION. 

(Filed 24 February, 1960.) 

1.  Carriers § 1: Constitutional Law § 27- 

A State regulation ~ ~ h i c h  prohibits the free exercise of n carrier's 
franchise to engage in interstate commerce is void. 

2. Same: Constitutional Law 8 11- 
The State in the exercise of its police power way require comnlon 

carriers to provide services reasonably necessary for public convenience 
prorided its regulations do not unduly burden interstate commerce. 

The Utilities Commission has authority to require bus companies to 
maintain a union bus station in municipalities served by more than onc 
carrier and may require all  such carriers, both interstate and intra- 
state, to use such union stations and sell tickets thereat through a n  
agent acting hpar t i a l ly  for all such carriers, and prescribe the man- 
ner of apportioning the cost of operation among the several bus lines 
using the facilities. 

4. Same: Constitutional Law 8 1% 
A rule of the Utilities Commission proscribing a n  intterstate carricr 

from maintaining an office for the sale of interstate tickets separate 
and apart  from the ticket office a t  the union station. a t  which such car- 
rier's tickets, as  well a s  all other carriers using the station, a r e  sold, 
is void as  imposing an undue burden upon interstate commerce and al- 
so a s  violating the constitutional right guaranteed to every person to 
contract and utilize his properties to the fullest extent in a lawful man- 
ner to earn a living. 

APPEAL by Queen City Coach Company, Carolina Coach Company, 
Seashore Transportation Company, drnokey l lountain  Stages, Inc., 
and Carolina Scenic Stages, and the State of Xorth Carolina, from 
Clark, J., November, 1958 Civil Term, of WAKE. The appeal was 
docketed here at the Fall Term 1959 as No. 457. 

In  1950 the Utilities Commission, hereafter called Commission, 
:tcting pursuant to the 1949 Bus Act (Art. 6C of the General Statutes), 
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promulgated rules and regulations covering the operation of motor 
buses. These  rule^ became effective 1 October 1950. Rule 11, entitled 
"Union Passenger Bus Stations." in subsection 1 requires motor car- 
riels to mainta~n a union station in those towns served by more than 
one bus company. Subsection 3 provides: "No carrier or carriers 
shall sell nor cause to be sold tickets in any city or town in which a 
Vnion Station JS located in any place other than the Union Bus 
Station except by and with the consent of the Commission, and then 
such sales shall be under the  direction of the Union Bus Station Man- 
ager, and both t,ht expense and revenue of such sales shall be taken 
into the monthly account of the Union Station." Subsection 11 pro- 
vides for the elect~on or appointment of a station manager by the 
bus companies using the s t a t ~ o n  The rule requires impartiality by 
the station manager in offering the services of the several bus com- 
panies to  prospective custon~ers. 

Rule 32 provides: "All facilities, services and accommodiation~ pro- 
vided by these rules for intrastate passengers a t  bus stations and on 
buses shall apply In like manner to interstate passengers of carriers 
authorized t o  operate in both intrastate and interstate commerce in 
North Carolina." 

Cl~arlotte,  N. C., i? served by the following bus companies: Queen 
Clty Coach Company, Carolina Coach Company, Seashore Trans- 
portation Company, Sinokey Mountain Stages, Inc., and Carolina 
Scenic Stages, all hereafter referred to as complainants, and Atlantic 
Greyhound Corporation, hereafter referred to  as respondent Com- 
plainants and respondent, acting in conformity with the  rules of the 
Conimiceion, rstablished and operate a union station in Charlotte. 
They provide for the bale of tickets there for both intrastate and 
interstate transportation over their respective lines by the union bus 
station manager. 

Respondent, holds a certificate of convenience and necessity issued 
by the Intelstate Con~merce Commission pursuant t o  the provisions 
of P a r t  I1 of the Interstate Commerce Act (49 USCA 301 et  seq.). 

On 15 November 1956 respondent opened an office in Charlotte for 
the sale of interstate tickets oxer it% lines. This office provided ad- 
ditional place a t  which prospective customers might purchase trans- 
portation beyond the borders of the State of North Carolina. Sales of 
twkcts and miormation with respect to schedules and services are 
llnlited to  thosc offered by respondent Tickets for intrastate trans- 
portation ale not offered for sale a t  this office; such sales are only 
n n d e  by thr ur~lon bus station manager. 

II'ithln a few days after respondent opened its own ticket office, 
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complainants filed a petition with the  Commission charging respond- 
ent with violating the provisions of rules 11 and 32 promulgated by the 
Commission. They sought an order from the Commission prohibit- 
ing respondent from selling interstate tickets a t  any point in Char- 
lotte other than the union bus station or by anyone other than the 
union station manager. 

Respondent answered and admitted i t  had opened and was operating 
an office, outside of the bus st,ztion, by agents selected by i t  for the 
sale of tickets in interstate commerce. I t  challenged the interpretation 
which complainants had given to  the rules promulgated by the Com- 
mission and the validity of those rules if interpreted as complainants 
contended, as a burden on interstate commerce and a violation of rc- 
spondent's right to  exercise without impairment the certificate of con- 
venience and necessity issued to i t  by the Interstate Commerce Com- 
mission. 

The Commission heard evidence and made findings of fact and con- 
clusions of law. It found tha t  the sale of tickets by an agent of re- 
spondent in a place other than the union station was a violation of 
the rules. It interpreted the rules to apply to the sale of interstate 
as well as intrastate tickets. The Commission thereupon ordered re- 
spondent to  cease selling tickets except in the union station until 
otherwise authorized by the Commission. 

Respondent appealed to  the Superior Court. I t s  appeal was heard a t  
the November Term 1958. The  parties agreed tha t  Judge Clark might 
take the matter undier advisement and render judgment out of term. 
His judgment was rendered 3 February 1959. H e  held the rule, as ap- 
plied by the Commission, was invalid as asserted by respondent and 
sustained its exceptions. Complainants and the Commission appealed. 

Attorney General Seawell and Assistant Attorney General Burns 
for the State of North Carolina. 

Shearon Harris and Samuel Behrends, Jr., for Queen Ci ty  Coach 
Company, Carolina Scenic Stages, and Smoky  Mountain Stages. 

Arch T.  Allen for Carolina Coach Company. 
D. L. Ward for Seashore Transportation Company. 
Reade, Puller, Newsom & Graham and Joyner & Howison for A t -  

lantic Greyhound Corporation. 

RODMAN, J. The Col~rnission in its order said: "For all practical 
purposes the material facts are not in dispute. The matter resolves 
itself into a question of law as  to  the  validity of the  rule in question 
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with respect t o  the operation of a ticket office in Charlotte, separate 
and apart from the Union Bus Station." 

For the purposes of this appeal we accept the Commission's in- 
terpretation of the rules promulgated by it  as applicable to both in- 
terstate and intrastate commerce. Accepting that  interpretation, the 
Commission correctly concluded that  the question presented was its 
power to  prohibit a duly licensed interstate carrier from selling its 
services in a place other than the market house used by all carriers 
and by an agent other than the agent serving all carriers. 

Appellants concede that a regulation ~ h i c h  prohibits the free ex- 
ercise of the respondent's franchise to engage in interstate commerce 
is voidl. S .  v. Mobley,  234 N.C. .53, 66 S.E. 2d 12; Castle v. Hayes 
Freight Lines, 348 U.S. 61. 99 L. ed. 68; Buck v. Kuykendall ,  267 U.S. 
307, 69 L. ed. 623; Shafer v. Farmers Grain Co., 268 U.S. 189, 69 L. 
ed. 909; Lemke v. Farmers' Grain Co., 258 U S .  50, 66 L. ed. 458; 
Hannibal and St .  Joseph R.R. Co. v. Husen, 95 U.S. 465, 24 L. ed. 527. 
While recognizing the supreme power of Congress and the agencies 
created by it  over interstate commerce, appellants assert there is 
another equally well-settled rule which they say is applicable to this 
case. That  rule is stated by Johnson, .J., in S. v. Mobley,  supra: "The 
states in the exercise of the reserved police power may enact statutes 
in furtherance of the public health, the public morals, the public 
safety, and the public convenience, which may burden and bear upon 
interstate commerce,--provided such statutes are local in character 
and bear upon interstate commerce incidentally only. (Citations) . . . 
While it  may be conceded that  regulations designed to prevent frauds 
are embraced within the scope of the police power (citations), never- 
theless an express purpose to prevent possible frauds does not justify 
state legislation which really goes beyond the legitimate pale of regu- 
lation and interferes with the free flow of interstate commerce." 

The State has the right to exercise its police power to  require com- 
mon carriers to  provide services reasonably necessary for public con- 
venience which do not unduly burden interstate commerce. Corp. 
Comm. v. Railroad, 137 N.C. 1, affirmed; Atlantic C. L. R. PO. v. 
North Carolina Corp. Conz., 206 U.S. 1, 51 L. ed~. 933; Minneapolis & 
St .  D. R .  Co. v. Minnesota, 193 U.S. 53, 48 L. ed. 614. 

The Commission has statutory authority, G.S. 62-121.70, to require 
bus companies to  establish union stations. Such stations are unques- 
tionably convenient to  passengers who have to  change from one bus 
line to  another. They impose no undue burden on interstate com- 
merce. The State may lawfully require all bus companies, both inter- 
state and intrastate, to use such union stations. Atchison, T, & S. F. 
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R. C'o., v. Railroad Corn., 283 U.S. 380, 75 L. Ed. 1129; 8. v. Atlantic 
Coast Line R. Co., 72 S.E. 2d 438. The State may, as  i t  has here, 
require each bus company to provide for the sale of its tickets a t  tho 
union station. As an incident to the use of the station, the Commission 
may prescribe the manner of apportioning the cost of operation among 
the several bus lines which use its facilities. 

Respondent does not here challenge the right of the Commission 
to  promulgate such rules, and, in recognition of the Commission's 
authority to  apportion costs, is paying for the maintenance and oper- 
ation of the union station the same percentage of receipts from tickets 
sold a t  its office which i t  pays on tickets sold in the union station. 
The challenge is limited t o  that portion of the rule which denies re- 
spondent t,he right t o  select the place or places where i t  will offer 
for sale transportation over its lines and which denies t o  respondent 
the right t o  select its agent to  promote the sale of its services and the 
right to  limit such agent's authority to act for and only for respondent. 

The rule promulgated by the Commission properly requires im- 
partiality by the Station manager in the sale of tickets. When he 
offers for sale, he ih the agent for all carriers. But that  very require- 
ment effectively stifles competition among the carriers when coupled 
with the furt,her provision that a carrier may not sell a t  a place and 
by an agent of its own selection. The prohibition against proclaiming 
superior service for the purpose of attracting passengers will, if car- 
ried to  its logical conclusion, destroy initiative resulting in a uni- 
formly mediocre service to  the detriment of the industry, and a re- 
sultant reduction in interstate bus transportation. 

To limit respondent's right of exercising its franchise as directed 
by the Commission would not only unduly burden interstate com- 
merce, Chicugo v. =Itchison, Topeka & Santa Fe  R. CO., 357 U.S. 77, 
2 L. ed. 1174; C'ustle v. Hayes Freight Lznes, supra; ,Vippert v. Rich- 
nrond, 327 U.S. 416, 90 L. ed. 760; Texas Transport & T. Co. v. New 
Orleans, 264 US. 150, 68 L. ed. 611; Real Silk Hosiery Mzlls v. Port- 
lund, 268 U.S. 325. 69 L. ed. 982; Michigan Public Utilities Com. V. 
Duke, 266 V.8. 570. 69 L. ed. 445; Davis v. Farmers' Co-op Equity 
('0.. 262 U.8. 312, 67 L. ed. 996, but would violate the fundamental 
and constitutional r~ghts  guaranteed to every citizen to contract and 
to utilize t o  the fullest extent in a lawful manner one's properties to  
earn a living. Aljord v. Ins. C'o., 248 K.C. 224, 103 S.E. 26 8 ;  Stephens 
2 , .  Hicks, 156 N.C. 239, 72 S.E. 313; S. 2'. Ballunce, 229 K.C. 764, 51 
S.E. 2d 731; Cow. v. Boston il'ranscrzpt Co., 35 A.L.R. 1; Chzcago U. 
Atchison, Topeka & Santa Fe R.  Co., supra; Roller v. Allen, 245 N.C. 
516, 96 S.E. 2d 851; Hudson v. R.R., 242 N.C. 650, 89 S.E. 2d 441; 
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Lawton v. Steele, 152 U S .  133, 38 L. Ed. 385, as quoted in S. v .  
Biggs, 133 N.C. a t  p. 738, 739; Allgeyer v. State of Loziisiclnn. 165 
U.S. 578, 41 L. ed. 832. 

Certainly the public health, morals, and safety are not affected by 
respondent's opening an office where it offers for sale its servires and 
only its services. It declines to  furnish information with respect to 
services provided by the other companies. I t  cannot be said that this 
additional office inconveniences the public. The public can, by con- 
tacting the union station, still get all of the information with rwpect 
to services provided by all of the carriers which i t  could obtain prior 
to the opening of respondent's office. This office provides an addiilonal 
convenience. I t  is an effort on the part  of respondent by its own ac- 
tivities to  increase the flow of commerce over its lines, t,hereby es- 
ercising to  the full extent the franchise which has been issued to it. 

We concur with the conclusion reached by Judge Clark that, the 
rule as applied by the Commission unduly restricts respondent in the  
exercise of its rights. 

Affirmed. 

F. JUANITA PAGE v. ROBERT BAKER MILLER 
AND 

F. .JUANITA PAGE r. HAROLD D. HYNDS A N D  GRACE D. HYNDS. 

(Filed 24 February, 1960.) 

1. Judicial Sales §g 3, 6 
In  the sale of land by a commissioner pursuant to judgment in a tax 

foreclosure proceeding, the last and highest bidder is but a proposed 
purchaser and acquires no interest in the land prior to ronfirmation, 
but after due confirmation he is the equitable owner of the land and 
his interest can be set aside o n l ~  upon motion in the cause for miytake, 
fraud, or collusion, and the mere Fact tha t  the amount of the hid is 
not promptly paid does not destroy his equitable estate. Upon confirma- 
tion the title of the judgment debtor is divested and his h e i ~  or cle~ iqees 
can acquire no estate in the land. 

2. Judicial Sales § 5: Corporations 5 27- 
The fact that  a corporation purchasing property a t  a judicial sale, 

duly confirmed, has its charter revoked under G.S. 105-230 prior to  its 
assignment of its bid to the judgment creditor does not deprive the as- 
Bignee of its rights in the land, since G.S. 105-231 does not have the 
effect of depriving the corporation of its properties or penalizing in- 
nocent parties. 
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3. Judicial Sales 4-- 
Confirmation of a judicial sale more than twenty years after the en- 

try of the judgment directing the sale, is a nullity and neither vests 
,title in the highest bidder nor divests the tit le of the judgment debtor. 

4. Taxation § 4- 
I n  a n  action to enforce the lien for taxes under G.S. 10544, each 

person having a n  estate in  the land is a necessary party if his equity of 
redemption is to be barred, and where a t  the time of the institution of 
the proceeding the persons named in the summons and complaint as  
owners of the land a re  dead, and  their heirs o r  devisees a r e  not made 
parties, jud-aent of foreclmure and sale of the land thereunder can- 
not divest the title of the heirs or devisees. 

5. Judgments 9 19- 
A judgment rendered against a party who is dead a t  the time of the 

institution of the action is void and may be collaterally attacked by his 
heirs or dmisees. 

0. srune- 
Laches cannot estop a party from attacking a void judgment. 

APPEAL by plaintiff from Pless, J., August 17, 1959 Civil Term, of 
HENDERSON. 

These actions were instituted for the purpose of determining own- 
ership of three 1ot.s in the Town of Laurel Park, all claimed by plain- 
tiff, one claimed 'by defendant Miller and the other two by defend- 
ants Hynds. 

Because of sustantially similar factu,al and legal questions, the 
causes were consolidated. A jury was waived. Judge Pless found the 
facts with respect t o  which there seems to be no substantial contro- 
versy. He adjudged defendant Miller was the owner of one lot and 
defendants Hynds the ownere of the other two. The additional facts 
necessary to an understanding of the questions presented appear in 
the opinion. 

W. Y. Wilkins, Jr., for plaintiff, appellant. 
Crowell & Crowell for defendant, appellees. 

RODMAN, J .  Harriet M. Rodman purchased lots 32 and 38 in 1926. 
Her residuary legatee conveyed these lots t o  plaintiff in 1958. Plain- 
tiff is the owner unless good title was acquired by the purchaser a t  a 
sale made by a commissioner appointed in the tax foreclosure proceed- 
ing referred to in the next paragraph. 

In  1937 Henderson County instituted an action in the Superior 
Court of that county against Harriet M. Rodiman for the purpose of 
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foreclosing the lien of county taxes assessed for 1934 against lots 
32 and 38. Summons was served on defendant, a nonresident, by 
publication. Judgment was entered for the taxes and the sum so 
adjudged was declared t o  be a first lien on said lots. M. F. Toms was 
appointed commissioner with authority to  sell for the purpose of satis- 
fying the judgment lien. The commissioner, acting in conformity with 
the judgment, made a sale to Rhodiodendron Corporation on 7 March 
1938. This sale was reported to  the court and, on 28 March 1938, the 
sale so made was confirmed and the commissioner directed to execute 
a deed to  the purchaser. The decree of confirmation contained a pro- 
vision for the issuance of a writ of possession. 

On 2 December 1946 M. F. Toms executed a deed to Henderson 
County for lots 32 and 38. The deedi recites the sale and confirmation 
and "Rhododendron Corporation, having assigned its bids to  Hender- 
son County and joins in this deed for the purpose of acknowledging 
said assignments, and Henderson County having complied with the 
bids. . ." 

In  1944 the Secretary of State suspended the articles of incorpora- 
tion of Rhododendron Corporation pursuant to  the provisions of G.S. 
105-230. They have not been reinstated. Defendants trace their 
titles to lots 32 and 38 to Henderson County. 

To defeat defendants' titles and to establish plaintiff's asserted 
prior right to these lots, she contends the judgment debtor's title was 
not divested by the commissioner's sale beoause the bidder, Rhodo- 
dendron Corporation, failed to pay the amount of its bid or assign 
its bid prior to the suspension of its charter; hence the commissioner 
was without authority to convey to  Henderson County in 1946, and 
more than ten years having elapsed since the judgment of foreclosure 
was rendered, her title cannot be divested by the judigment. To sup- 
port her contention she relies on G.S. 105-231 and G.S. 1-234, Cheshire 
v. Drake, 223 N.C. 577, 27 S.E. 2d 627; h p t o n  v. Edmundson, 220 
N.C. 188, 16 S.E. 2d 840. 

Plaintiff's contention is lacking in substance due to  hcr failure to 
recognize the distinction between the rights of a bidder a t  a judicial 
sale before and after confirmation. The distinction is clearly drawn 
into focus by many decisions of this Court and is aptly illustrated in 
the following quotations: "The commissioner acts as agent of the 
Court, and must report to it all his doings in execution of its order. 
The bid is but a proposition to buy, and until accepted and sanction- 
ed by the Court, confers no right whatever upon the purchaser." 
Smith, @. J., in Mebane v .  Mebane, 80 N.C. 34. 

"After confirmation, the power of the court is much more restpict- 
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ed. The purchaser is then regarded as the equitable owner, and the 
sale, a s  i t  affects him or his interests, can only be set aside for 'mis- 
take, fraud, or collusion' established on petitions regularly filed in 
the cause." Hoke, J.. in Upchurch v. Upchurch, 173 N.C. 88, 91 S.E. 
702; Beaufort County v .  Bishop, 216 hT.C. 211, 4 S.E. 2d 525; Joyner 
v .  Futrell, 136 N.C. 301; McLaurin v. McLaurin, 106 K.C. 331; 
Evans v. Singletary, 63 N.C. 203. 

The mere fact that the amount bid was not promptly paid follow- 
ing confirmation did not release the bidder nor destroy his equitable 
estate. Burgin v. Burgin, 82 N.C. 196; Evans v. Singletary, supra. 

The judgment debtor could not again be called upon to  pay the 
amount for which the land was sold. True, if the purchase price was 
not paid, the bidder's equitable estate could, upon notice, be sold 
and judgment entered against it for the deficiency. Byerly v. Delk,  
248 N.C. 553, 103 S.E. 2d 812. It follo\vs that  Harriet M. Rodman, the 
judgment debtor, was effectively divested of all title and interest in 
the lots when the decree of confirmation was entered, and the deed 
from her legatee conveyed no title. 

It is not necessary to determine whether a mere acknowledgment 
of its financial mability to comply n-ith its bid and, the  assignment 
to the judgment creditor is the exerclse of a power which has termin- 
ated by G.S. 105-230, and if so, whether the exercise of such power 
does more than create liability for the statutory penalty provided 
by G.9. 105-231. The statute was not intmded to deprive a corpora- 
tion of its properties nor to penalize innocent parties. 

The court correctly concluded that  defendant Miller was the own- 
er of lot 42 and the defendants Hyndls were the owners of lot 38. 

Lot 36, the remaming lot in controversy, was acquired by I. H. 
Thurrnan in April 1926. On 30 July 1926 he and his wife executed a 
written inst,rumrnt purporting to convey this lot t o  his children L. 
R. Thurman of Springfield. Kentucky, and Rodrnan Thurman Bar- 
ber of Louisville, Kentucky. The concluding portion of the deed 
reads: " IN TESTIMOXY WHEREOF, the parties of the  first part  
have hereunto set their hands and seals the day and year above writ- 
ten." Then follow signatures without anything on recordl to  indicate 
a seal. The instrument was duly acknowledged as a deed on 2 August 
1926 and recorded in Henderson County on 9 Odober 1926. The 
grantees in tha t  instrument conveyed lot 36 to plaintiff in 1958. 

I. H. Thurman died in 1930. 
I n  1935 the Town of Laurel Park began tax foreclosure proceedings 

against Mrs. J. H. Thurman and J. H. Thurman for the  purpose of 
collecting the 1932 taxes assessed by the town against the  lot. Based 



N. C.] SPRING TERM,  1960. 27 

on an affidavit that  defendants were  nonresident,^, an order was 
entered directing service of summons by publication. A not,ice was 
published directed to  Mrs. J. H .  Thurman and husband .I. H. Thur- 
man. Default judgment was entered and a commisioner appointed 
with authority to sell. The conmissioner, on 2 March 1936, reported 
that he had sold the land to F. C. Shelton. On 2.1 January 1956 t,he 
court entered an ordier purporting to confirm the sale rliadr in 1936. 
Defendants Hynds base their claim to lot 36 in part  on this forc- 
closure proceeding. If t'lie action were othenvise valid, i t  is apparent 
from what has been previously said tha t  confirmation in fact made 
more than twenty years after the rendition of the judgment vcsted 
IRO title in the high bidder nor did it divest the title of t,he owner. 
Cheshire v. Drake, supra; Lupton v. Edmundson, supra. As hereafkr 
pointed out, there are other reasons why rights could( not be acquired 
pursuant to  this foreclosure action. 

In  1937 Henderson Count,y instituted tax foreclosure proceeding 
against I .  H .  Thurman and Mrs. I .  13. Thurman to recover the 1934 
taxes assessed by it on lot 36. An affidavit was filed 3tating tha t  
defendants were nonresidents. Based on this affidavit, an order was 
entered directing service of summons by publication. Kotice was 
published. A default judgment was entered and a colnniissioner was 
appointed to sell. H e  reported tha t  he sold the lot on 7 hlarch 1938 
to Rhododendron Corporation. This sale wa.; eonfirulrd by decree 
dated 28 March 1938. In  1946 the commissioner. with t h e  assent of 
Rhododendron Corporation, executed a deed to  Henderson County for 
this lot. Defendants Hynds trace their title to a deed executed by 
Henderson County. 

If the court, when i t  entered its decree of foreclosure, llad jurisdic- 
tion of the partiw necessary t'o convey a good title, defendants are 
the owners by virtue of the deed from Henderson County; but tha t  
judgment cannot bind those not parties unless t,he;v acquired from 
a party subsequent t o  the institution of the action. 

The action under which defendants Hynds assert title was based 
on C.S. 7990, now in substance the first paragraph of G.S. 105-414. 
It was "an action in the nature of an action to foreclose s mortgage." 
It has always been held by us that  a person having an est.ate in n~or t -  
gaged property is a necessary party if his equity of redenlpt,ion is 
to be barred. Stancill v. Spain, 133 N.c. 76; Cotton Mills v. Maslin, 
195 N.C. 12, 141 S.E. 348; Grady v. Parker, 228 N.C. 54, 44 S.E. 2d 
449; Baker v. Murphrey, 250 N.C. 346, 108 S.E. 2d 644, and authori- 
ties cited. 

This rule as to necessary parties has naturally and logioailly been 
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applied to actions instituted to foreclose a tax lien. Eason v. Spence, 
232 N.C. 579, 61 S.E. 2d 717; Wilmington v. Merriclc, 231 N.C. 297, 
56 S.E. 2d 643; Johnston County v. Stewart, 217 N.C. 334, 7 S.E. 2d 
708; Wendell v. Scarboro, 213 N.C. 540, 196 S.E. 818; Beaufort Coun- 
ty v. Mayo, 207 N.C. 211, 176 S.E. 753; Orange County v. Atkinson, 
207 N.C. 593, 178 S.E. 91; Guy v. Harmon, 204 N.C. 226, 167 S.E. 
796. Cf. Franklin County v. Jones, 245 N.C. 272, 95 S.E. 2d 863; 
Travis v. Johnston, 244 N.C. 713, 95 S.E. 2d 94, where the true own- 
ers were parties to the tax foreclosure proceeding. 

It is immaterial whether the instrument dated in July 1926 pur- 
porting to be a deed from I. H. Thurman and his wife to L. R. Thur- 
man and Rodman T. Barber was in fact a deed, G.S. 47-108.11, or a 
mere contract to convey. It is conceded that I. H. Tthurman was 
dead when the tax foreclosure action was instituted in 1937, and his 
two children, L. H. Thurman and Mrs. Barber, acquired such rights 
as he had by the written instrument of 1926 or by descent upon his 
death in 1930. 

A valid judgment may be rendered in favor of a party who is dead 
when the judgment is entered. A judgment against a party rendered 
after his death is, unless saved by the statute (G.S. 1-225) irregular 
and may be vacated by motion. Wood v. Watson, 107 N.C. 52. But 
a judgment against one dead, when the original process issued is a 
mere nullity. I t  can bind no one. 

As said in the headnotes to Green~treet v. Thornton, 27 L.R.A. 735 
(Ark.): "A decree based on a summons against a dead man who is 
named as the owner of property, the sale of which is sought for an 
assessment for an improvement, is of no validity whatever, no mlat- 
ter how the summons was posted or published, although such notice 
in case of unknown owners might be sufficient." 

"A judgment rendered against a party, who died <before the action 
is commenced, is void and may be collaterally attacked." Garrison 
v. Blanchard, 16 P. 2d 273; Richards v. Thompson, 23 P. 106; Bragg 
v. Thompson, 19 S.C. 572; Shea v. Shea, 77 Am. St. Rep. 779. Numer- 
ous other cases are to be found in the notes to Wardrobe v. Leonard, 
126 Am. St. Rep. 631-636, and notes to Kager v. Vickery, 49 L.R.A. 153. 

Since L. R. Thurman and Mrs. Barber were necessary parties either 
as grantees or heirs, they could not be deprived of their property 
rights by an action instituted against their f'ather after his death. 
To do so, i t  was necessary that process be served on them. Quevedo 
v. Deans, 234 N.C. 618, 68 S.E. 2d 275; Comrs. of Roxboro v. Bum- 
pass, 233 N.C. 190, 63 S.E. 2d 144; Powell v. Turpin, 224 N.C. 67, 29 
S.E. 2d1 26; Crandall v. Clemmons, 222 N.C. 225, 22 S.E. 2d 448. 
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The foreclosure action does not purport to show that  L. R. Thur- 
man and Mrs. Barber, owners of the lot when the foreclosure action 
was instituted, were parties. It was competent for them or their 
grantee to collaterally attack the judgment. Quevedo v. Deans, supra; 
Eason v. Spence, supra. 

One is not guilty of laches divesting him of his property by mere 
failure to take action t o  have a judgment void as to him so declared. 
Nor is he estopped from asserting, his right to his property by failure 
to act with respect to  such void judgment. Comrs. of Roxboro v. Bum- 
pass, supra; Powell v. Turpin, supra; Monroe v. Niven, 221 N.C. 
362, 20 S.E. 2d 311. 

Since the foreclosure action is a nullity, the question of the lien 
of Henderson County for taxes chargeable to the lot is not presented 
or considered. 

The judgment as to defendant Miller is affirmed; as to defendants 
Hynds, affirmed as to  lot 38 and reversed as to lot 36. 

As to Miller-affirmed. 
A3 t o  Hynde-affirmed in part and reversed in part. 

MRS. JIARGA4RET H. McDOtNALD v. W. H. CARPER, INDIVIDUALLY ASD 

AS CITY MANAGER OF THE CITY OF RALEIGH, A N D  THE CITY OF RALEIGH, 
A h I U N I C I P A L  CORPORATION. 

(Filed 24 February, 1960.) 

1.  Pleadings s 1 2 -  
The ofice of a demurrer is to test the sufficiency of a pleading, ad- 

mitting, for the purpose, the truth of factual averments well stated and 
such inferences of fact as  may be deduced therefrom, but i t  does 
not admit any legal inferences or concl~~sions of law asserted by the 
pleader. 

2. Municipal Corporations 3 7- 
Nothing else appearing, it  will be assumed that  the powers and duties 

of the city manager of a municipal corporation a re  those conferred and 
defined hy the General Statutes. G.S. 160-349. 

3. JIunicipal Corporations #§ 5,  1 0 -  
Action of the city manager of a municipal corporation in instigating 

the a m s t  2nd prosecution of a municipal employee for embezzlement 
is clone in the performance of a governmental function imposed upon 
the cit? manager by statute, and therefore the city may not be held 
liable in tort by such employee in an action for malicious prosecution. 

PARKER, J., concurs in result. 
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APPEAL by plaintiff from Williams, J . ,  May Regular. Civil Term, 
1959, of WAKE, docketed and argued as Yo. 459 at, Fall Term, 1959. 

Civil action to recover actual and punitive darnages for alleged 
malicious prosecution, heard on defendant City of Rsaleigh'a diemur- 
rer to complaint. 

Plaintiff's allegations, sumn~arized, are as follows: 
Plaintiff was employed by the City of Raleigh as z bookkeeper and 

secretary to Mr. Howard White, supervisor of the T z x  Dopartment. 
On September 10, 1957, defendant Carper, individually and in his 
capacity as City Manager of the City of Raleigh, maliciously and 
falsely accused plaintiff "with embezzling approxlrnutely $10,000.00 
of the Tax Funds belonging t o  the City of Rale~gh." Plaintiff was so 
shocked and unnerved by said accusation, which she emphatically 
denied, that  she left her duties in the Tax Department and went home, 
"verging on nervous prostration." 

The following morning an attorney was eriiployed to repre~ent  
plaintiff in connection with the said nlalicious and false accusation. 
Carper refused to discuss with plaintiff's attorney the det,ails of the 
charges he had made. Upon Carper's refusal to  grant plaintiff a leave 
of absence of one week, plaintiff's attorney "then res~gned her position 
with the Tax Department." 

By publication in The News and Observer, a Raleigh newspapcr, 
plaintiff presented "questionnaires" to Carper and the governing body 
of the City of Raleigh giving information tending t~ show that plain- 
tiff was "NOT GUILTY" and that  "other employees probably were." 
Carper and the Raleigh City Council "blinded themselves to  the real 
factsJ' as set forth in said "questionnaires" and investigated no one 
for the alleged embezzlement other than plaintiff. 

Several weeks later, plaintiff's counsel publicly demanded of thc 
Raleigh City Council and of Carper, individually and as City Mana- 
ger, that Carper swear out a warrant against plaintiff "charging her 
with the embezzlement to  the end that  she might have a preliminary 
hearingJ1 and thereby "discover in detail the evidence, if any, that  the 
said W. H. Carper had in connection with hir accusation of embezzle- 
ment on her part." Carper refused to sign such warrant, and on OC- 
tober 12, 1957, plaintiff's counsel, by letter, notified the Mayor andi all 
members of the City Council of Carper's said refusal. 

Carper, "in a further effort to dodge his responsibility in connection 
with his malicious and false accusations against the plaintiff," sent 
"all of his pet underlings before three different Wake County Grand 
Juries" between September 11, 1957, and July 8, 1958, but said three 
Grand Juriss refused to issue a presentment or indictment against 
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plaintiff. Even so, Carper "still continued to send the same horde of 
his pet underlings and many members of the Raleigh Police De- 
partment and S. B. I .  before the Fourth Grand Jury which had, been 
harassed by Ca,rper a.nd his underlings already for a period of ap- 
proximately 10 months and as the plaintiff verily believes finally 
issued a presentment and an indict,ment against the  plaintiff on or 
about ,July 8, 1958." Plaintiff was then arrested under said bill of 
indictment and released on bond. 

On or about July 10, 1958, upon consideration of plaintiff's motion 
for a bill of part,iculars, the court "issued1 an order granting counsel 
for the plfaintiff an adverse examination of all the witnesses sent by 
W. H. Carper t,o t,he Grand Jury.!' Upon such adverse examination, 
"all testified t,ha,t. t.hey knew nothing which would tend t o  incriminate" 
plaintiff. lJpon trial on said bill of indictment, the  jury, on Novem- 
ber 29, 1958, reimned a verdict of "NOT GUILTY." 

This prosecut,ion of plaintiff was "instigated and relentlessly pur- 
sued by t,he said W. H .  Carper, individually and in his capacity as 
City Manager, agent and employee of the City of Raleigh, acting 
within t,he scope of hie employment and with the full knowledige and 
consent of the City Council, the  governing body of the  City of Ral- 
eigh," without, probable cause, maliciously, and "with several ulter- 
ior motives," to  wit: (1') lLt1o cover up for some of his pet employees, 
the real culprits involved in this alleged embezzlement," and "to keep 
the prosecution from t.urning on these pets, . . . kept the evidence in- 
volving tile real culprits from the various Grand Juries of Wake 
County and presented false and fraudulent evidence pointing the fin- 
ger of suspicion against t.his plaintiff, . . ." (2) to  frighten ''the Bond- 
ing Company on the  bond of Mrs. McDonald and Mr. Howard White, 
supervisor of t he  Tax Department, into paying the alleged losses al- 
legedly ernbezzled, and thus collecting said alleged losses through the 
threat of a criminal prosecution" of plaintiff; (3 )  "to save his own face 
on account of his absolute carelessness and, negligence in the matters 
of the Tax Department." 

PlaintifPs claim, presented on February 5, 1959, was denied by the 
City of Raleigh on or about February 18, 1959; and on March 11, 
1959, this action was instituted. 

The court, being of the opinion tha t  the complaint did not state 
facts sufficient to  constitute a cause of action against the City of 
Raleigh, sustained said demurrer and dismissedi plaintiff's action 
against the City of Raleigh. 

Plaintiff excepted and appealed. 
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Thomas W. Ruffin for plaintiff, appellant. 
Paul F. Smith for defendant City of Raleigh, appellee. 

BOBBITT, J "The office of a demurrer is t o  test the sufficiency of 
a pleading, admitting, for the purpose, the truth of factual averments 
well stated and such relevant inferences as may be deduced there- 
from, but i t  does not adirnit any legal inferences or conclusions of 
lam asserted by the pleader." McKinney v .  High Point, 237 N.C. 66, 
70, 74 S.E. 2d 440; Board of Health v .  Commissioners, 173 X.C. 250 
91 S.E. 1010, and cases cited. 

On this appeal, upon the facts alleged, we must determine whether 
the City of Raleigh is liable for the alleged tortious acts of its City 
Manager. 

I t  is first noted that the alleged ulterior motives are primarily, if 
not wholly, Carper's personal motives. Indeed, the allegation that  
Carper's motive was to frighten the Bonding Company on the bonds 
of plaintiff and of the supervisor of the Tax Department, when read 
in context, implies that  he thereby sought either to avoid liability 
for his own neglect or to protect '(his pet employees'' from involve- 
ment or liability for the alleged losses. The allegation is that  Car- 
per's motive in frightening the Bonding Company was to collect 
"said alleged losses through the threat of a criminal prosecution of 
the plaintiff." (Our italics) I n  an action for malicious prosecution, 
the court is concerned only with such ulterior motives as may have 
prompted the actual commencement of the criminal prosecution, not 
with threats that a criminal prosecution might be commenced. Be 
that as it may, decision on this appeal is based on a different ground 
as set out below. 

In Munick v .  Durham, 181 N.C. 188, 106 S.E. 665, the evidence 
was held sufficient for submission to the jury as to  the liability of 
the city for an alleged assault by the superintendent of its water 
works on a customer then engaged in paying his bill. The basis of 
decision was that the city, in the operation of its water plant, was 
acting in a business capacity and not in the exercise of its govern- 
mental or police power. The court fully recognized the rule, quoting 
from McIlhenney v .  Wilmington, 127 N.C. 146, 37 S.E. 187, that, in 
t,he absence of statute, a city is not liable for the torts of its officers 
and agents when they are engaged in the performance of a govern- 
mental function, a rule applied in the many cases referred to  in 
Rhyne v.  Mount Holly, 251 N.C. 521, 526, S.E. 2d . 

It was held in McIlhenney v .  Wilmington, supra, a leading case, 
that the city was not liable for an arrest made in a brutal manner 
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by a policeman known by city officials to be cruel in making arrests. 
Clark, J. (later C.J.), said: "The non-liability of municipalities in 
such cases is based upon the ground that they are subdivisions of the 
State, created in part for convenience in enabling the State to  en- 
force its laws in each locality with promptness, and simultaneously, 
when occasion requires it, in the different subdivisions within its 
boundaries; and thjat while enforcing those laws which pertain to  the 
general welfare of the State, and to  the people generally in all its 
subdivisions, the State acts through these subdiivisions, and uses them 
and their officers as its agents for the purposes for which a State gov- 
ernment is instituted and granted sovereign power for State purposes; 
and, further, that  the State has not made them the insurers of public 
or private interests, or liable for any careless or wilful acts of its 
officers." Decisions in other jurisdictions are in accord: it!! clntosh v. 
Ci ty  and County of  Denver (Colo.), 55 P. 2d 1337, 103 A.L.R. 1509; 
Swanson v. City  of Fort Lauderdale (Flu.), 21 So. 26 217; Combs v. 
Ci ty  of Elizabethton (Tenn.),  31 S.W. 2d 691; McCarter v. Ci ty  of 
Florence (Ala.), 112 So. 335; Calwell v .  Ci ty  of Boone (Iowa),  2 N.W. 
614. 

In the annotation, "Liability of municipality or Other political unit 
for malicious prosecution," 103 A.L.R. 1512, this statement appears: 
('It has generally been held that  a municipality is not liable for mali- 
cious prosecution of criminal actions by its officers." Examination of 
the decisions, including those discussed in said annotation, discloses 
variant factual situations. Too, there is a lack of uniformity as to 
the ground on which decision is based. Thus, i t  has been held that  
where the officers of a city act maliciously and without probable cause 
in the institution of a criminal prosecution, such acts are beyond the 
scope of their authority and constitute their personal and individual 
acts. Doyle v .  Ci ty  of Sandpoint (Idaho),  112 P. 204, 32 L.R.A. (N.S.) 
34, Ann. Cas. 1912A, 210; Town of Eagle Point v. Hanscom (Oregon), 
252 P. 399. I n  Taulli v. Gregory (La.) ,  65 So. 2d 312, the action was 
to recover for alleged malicious prosecution on the ground that the 
Mayor and a Councilman of the City of Westwego had instituted with 
malice and without probable cause, a criminal prosecution against 
plaintiff for destroying public proberty. The action as to (defendant) 
City of Westwego was dismissed. The basis of decision is stated in 
these words: "It is well settled that  a municipality is not liable for 
the tortious acts of its officers or employees, even when comnlitted in 
connection with their duties, as such duties are necessarily incident 
to the exercise of governmental functions by the municipality." The 
ground of decision in Taulli v. Gregory, supra, seems more nearly in 
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accord with the law in this jurisdiction as declared in McIlhenney v. 
Wilmington, supra, and like cases. 

Nothing else appearing, we must assume that  the powers and 
duties of the City Manager of Raleigh are those conferred and de- 
fined by our General Statutes. 

The method of city government known as Plan "D" (G.S. 160-338 
et seq.) provides for a city council, which shall elect the mayor from 
among its own members, in which the government of the city and the 
general management and the control of all its affairs shall be vested; 
and the city council "shall exercise its powers in the manner herein 
and in article 21 set forth, except that  the city manager shall have 
the authority hereinafter specified." G.S. 160-339. 

G.S. 160-349 provides: "The city manager shall (1) be the ad- 
ministrative head of the city government; (2) see that  within the 
city the laws of the State and the ordinances, resolutions, and regu- 
lations of the council are faithfully executed; (3) attend all meetings 
of the council, and recommend for adoption such measures as he 
shall deem expedient; (4) make reports t o  the council from time to  
time upon the affairs of the city, keep the council fully advised of 
the city's financial condition and its future financial needs; (5) ap- 
point and remove all heads of departments, superintendents, and 
other employees of the city." 

Thus, the General Assembly imposed upon the City Manager of 
Raleigh, the positive duty to  see that,  within the city, the laws of 
the State are faithfully executed. If, in fact, Carper had knowledge 
or information affording reasonable ground for the belief that  plain- 
tiff was guilty of embezzlement of tax funds of the City of Raleigh, 
a violation of the criminal law of the State, i t  was his statutory duty 
t o  take appropriate action for the arrest and prosecution of plaintiff 
for such crime. We are of the opinion, and so hold, that such action 
would be in the performance of a governmental function. Under the 
law as declared in McIlhenney v. M7ilmington, supra, and similar 
cases, the City of Raleigh is not liable for tortious acts, if any, com- 
mitted by Carper, in connection with the exercise of such govern- 
mental function. Since i t  appears, upon the facts alleged, that  Car- 
per's tortious acts, if any, were committed by him in the exercise of 
a governmental function and statutory duty under the laws of the 
State, i t  follows that  plaintiff's allegation to  the effect that  the City 
of Raleigh is liable on the theory that  Carper was acting as agent of 
the City of Raleigh, within the scope of his agency, is an erroneous 
legal conclusion. 

While there are allegations that  plaintiff's counsel by "question- 
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naires" and by letter notified the Mayor and members of the City 
Council of plaintiff's contentions, there is no allegation that  the City 
Council or any of its members took action either to direct or to re- 
strain Carper's actions. Upon the facts alleged, i t  appears that  the 
matter was left to, and handled solely by, the City Manager in the 
course of his duty as "the administrative head of the city government." 

The present appeal requires no discussion as to the sufficiency or 
significance of the allegations of the complaint in relation to defend- 
an t  Carper. He  is not a party to  this appeal. 

Since it  appears, upon the facts alleged, that  plaintiff has no cause 
of action against the City of Raleigh, the judgment of the court be- 
low is affirmed. 

Affirmed. 

PARKER, J., concurs in result. 

STATE v. JAMES HENRY FRANKLIN BROWDER. 

(Filed 24 February, 1960.) 

The act of carnally knowing and abusing a feinale child under the 
age of 12 years is rape irrespective of force, intent, or her consent. G.S. 
14-21. 

2. Rape 8 10: (Sriminal Law 9 34-- 
In  a prosecution for carnal knowledge of a female under 12 years of 

age, her testimony to the effect that  defendant had repeatedly had in- 
tercourse with her during the prior several years is competent in cor- 
roboration of the offense charged, and the first such occasions will not 
be held too remote when the evidence discloses that mch acts were re- 
peated with regularity up to the date specified in the indictment. 

3. Criminal Law 3 8 P  
Testimony of statements made by prosecutrix which corroborate her 

incriminating testimony upon the trial is properly admitted for the re- 
stricted purpose of corroboration. 

4. Rape 8 11- 
The evidence in this prosecution for carnal knowledge of a female 

under the age of 12 years held amply sufficient to carry the case to the 
jury. 

5. Criminal Law fj 1 0 6  
Where the court correctly places the burden upon the State to prove 

defendant's guilt beyond a reasonable doubt and charges upon the pre- 
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sumption of innoceuce, the failure of the court to define the term "reason- 
able doubt" will not be held for error in the absence of a requevt for 
special instructions. 

APPEAL by defendant from Bundy,  J., Noveinher Term, 1959, of PITT. 
Criminal prosecution upon an indictment charging defendant on 6 

May 1959 with felonious ravishing and carnally knowing a female 
child eleven years of age. G.S. 14-21. 

Plea: 9 0 t  Guilty. Verdict: Guilty of rape, with a recommendation 
for life imprisonment. 

From a judgment of imprisonment for life in the State's prison, de- 
fendant appeals. 

Malcolm B. Seawell, Attorney General, and T .  W .  Bruton Assistant 
Attorney General for the State. 

Clazitle W .  Harris and Willis A. Talton for defendant. 

PARKER. J. The act of "carnally knowing and abusing any female 
child under the age of twelve years" is rape, even though she con- 
sents. G.S. 14-21; S .  v. Storkey,  63 N.C. 7 ;  S. v. Johnson, 226 N.C. 671, 
40 S.E. 2d 113. Neither force, nor intent are elements of the offense. 
S. v. Jones, 249 N.C. 134, 105 S.E. 2d1 513. 

The State's evidence presents these facts: On 6 May 1959 the fe- 
male child named in the warrant was eleven years old. She is a step- 
daughter of the defendant. On that  day in their home the defendant 
had sexual intercourse with her. On 29 May 1959 this little girl was 
examined by Dr. Malene G. Irons, who was admittedly, and found 
by the trial court to be, a medical expert in children's diseases. The 
little girl had a great deal of pain around her genital organs, there 
was a heavy bloody discharge with a foul odor from her vagina, the 
cervix uteri was inflamed and a heavy discharge was coming from 
it. Dr. Irons made smears of this discharge, studied them under the 
microwope, and found this infection mas due to a gram negative 
germ, which is the germ that  is present in gonorrhea. Her vagina had 
a large opening and there was no hymeneal ring a t  all. 

Defendant stated on cross-examination tha t  he had been treated 
for gonorrhea by the Public Health Department in Florence, South 
Carolina, while he was in jail. On redirect-examhation he testified 
he contracted gonorrhea in 1950, that  he was cured of that  disease by 
the Health Department, and had not had that  disease since then. 

Defendant assigns as errors that  the trial court, over his objections 
and exceptions, permitted the little girl to  testify that  defendant had 
had sexual intercourse with her from the time she was five, six or 
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seven years old,, that  the first time he made her do it she was five 
years old, and he did it once or twice a week. The trial court instruct- 
ed the jury that this evidence was admitted solely for the purpose of 
showing intent, design or guilt on the part of the defendant, if it does 
so show. 

In S. v. Parish, 104 N.C. 679, 10 S.E. 457, the defendant was con- 
victed of the common law offense of rape of his eleven-year-old daugh- 
ter. At that time the age limitation for statutory rape of a female 
child was under the age of ten years. Code of N. C., 1883, Vol. I, 
Sec. 1101. The age limitation wa* changed to under the age of twelve 
years during the 1917 Session of the General Assembly. Public Laws 
of North Carolina, Session 1917, Chapter 29. Over defendant's ob- 
jection, his daughter was permitted to  testify that a t  Various other 
times and places her father had violated her person. This Court said: 
"It would be unreasonable to deny to the State the right to show re- 
peated acts, and that  all were committed against her will in order to 
explain her conduct on the particular ocoasion to which the attention 
of the jury is directed, and to throw light upon the question whether 
she yielded willingly to his embraces. . . . The rule is, that testimony 
as to other similar offenses may be admissible as evidence to estab- 
lish a particular charge, where the intent is of the essence of the 
offense, and such testimony tends to show the intent or guilty knowl- 
edge." 

In S. v. Leak, 156 N.C. 643, 72 S.E. 567, the indictment charged 
defendant with assaulting a twelve-year-old girl with intent t o  com- 
mit rape. This Court said: "It was competent for the State to prove 
that the defendant placed his hands on the prosecutrix a t  another time 
on the day of the assault, as evidence of another assault of which the 
defendant could have been convicted under the indictment, and as 
tending to prove the animus and intent of the defendant." 

S. v. Broadway, 157 N.C. 598, 72 S.E. 987, was a prosecution for 
incest. The record on file in the office of the Clerk of the Supreme 
Court shows that  defendrant was charged with committing the crime 
of incest with his daughter of the whole blood, Mary Broadway. The 
record shows that the court, over defendant's abjection, permitted 
Mary Broadway to  testify that "within the past three or four years 
he (her father) had to do with me every time he got a chance," to 
testify as to  the first time i t  occurred, and the last time i t  occurred, 
and to testify as to other acts of interoourse with her father. The 
record also shows that the court, over defendant's objection, permitted 
Mary C. Morgan, grandmother of Mary Broadway, to testify Mary 
Broadway told her the first time her father had intercourse with her, 
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and that thereafter he had to do with her every time he got a chance, 
and permitted her brother, George Broadway, to  testify that  he saw 
Mary Broadway "mme from a room crying, saying her father had 
had t o  do with her." I n  respect t o  this evidence, which is not in the 
decisiton, but is in the record on file in the office of the Clerk of the 
Supreme Court, this Court said: "The exception to  proof of other 
acts of the (same n,ature cannot be sustained. They are competent in 
corroboration, (citing authority), as was also evidence of cruel treat- 
ment of the diaughter offered to  show compulsion, 22 Cyc., 53. The 
evidence of similar statements made by the witness before the trial 
was also competent as corroborative evidence, and this may be shown 
by the witness himself." 

I n  most jurisdictions it  is held or recognized that  in prosecutions 
for statutory rape, or rape of a female under the age of consent, or 
othemise unable to  consent, evidence is admissible which tends to  
show prior offenses of the same kind committed by the defendant 
with the prosecuting witness, provided they are not too re~note in 
point of time, such evidence being admitted1 in corroboration of the 
offenses charged, or to  prove identity, and not t o  prove a separate of- 
fense. 44 Am. Jur., Rape, Sec. 80; Wharton's Criminal Evidence, 12th 
Ed., Vol. I ,  p. 547; 22 C.J.S., Criminal Law, p. 1165; Annotation, 167 
A.L.R. p. 574, et seq.; Underhill's Criminal Evidence, 5th Ed., Vol. I, 
Sec. 211; Wigmore on Evidence, 3rd Ed., Vol. 11, Sec. 398. The above 
works cite in support of their statements a multitude of cases, and 
the Annotation in 167 A.L.R., and Wharton's Criminal Evidence cite 
cases from 36 states including our case of S. v. Parish, supra, which 
recognizes the rule, and the District of Columbia. 

While the State's evid~ence shows that defendant first had carnal 
knowledge of prosecutrix several years prior t o  the date specified in 
the indictment, such acts were continuous t o  the date specified in the 
indictment, and under such circumstances the first acts and the other 
acts are not too remote. The prior acts of intercourse between the de- 
fendant and the prosecutrix were properly admitted in evidence in 
corroboration of the offense charged, and defendmt's assignments of 
error in respect t o  their admission are overruled. 

Defendant assigns as errors the admissions in evidence for the pur- 
pose of corroborating the prosecutrix the testimony of a deputy 
sheriff that  prosecutrix told him that  the first time defendant made 
her do it, she was five years old, and the testimony of a case worker 
in the County Welfare Department of a substantially similar state- 
ment for the same purpose. The trial court a t  the time of the admis- 
sions of this evidence, and also in its charge carefully restricted this 
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testimony as corroborative evidence only. These assignments of error 
are overruled. S.  v. Broadway, supra; S. v. Tate, 210 K.C. 613, 188 
S.E. 91;  S .  c. Davis, 229 N.C. 386, 50 S.E. 2d 37. There are no other 
assignments of error to  the evidence. 

A study of the  evidence shows that  the State presented ample rvi- 
dence t o  carry the case to the jury, and the trial court properly de- 
nied the motion for judgment of nonsuit made a t  the close of the 
State's evidence, and renewed a t  the close of all the evidence. De- 
fendant's brief states that  the exceptions to the denial of the motions 
for nonsuit "are formal, but since this is a capital case, we feel they 
should be reviewed." 

Defendant assigns as error the failure of the trial court in its c h a q e  
to define the term "reasonable doubt." The trial court did not define 
the term "reasonable doubt," or attempt to  define it, but numerous 
times in ~ t s  charge i t  stated tha t  the burden of proof was on the State 
to prove the defendant guilty beyond1 a reasonable doubt;  that  there 
was no burden on the defendant to  establish his innocence, for the 
law bays he is not guilty until the State has proven his guilt beyond 
a reasonable doubt; tha t  if the jury had a reasonabl~ doubt of his 
guilt, they should acquit him. The trial court charged on the presump- 
tion of innocence. Defendant made no request of the court to define 
the term "reasonable doubt." This assignment of error is overruled. 
S. v. Lee, 248 N.C. 327, 103 S.E. 2d 295; S. v. Hammonds, 241 K.C. 
226, 85 S.E. 2d 133. 

The only other assignments of error to  the charge are to the trial 
court's statements of the evidtence of prosecutrix as to  prior acts of 
intercourse, and of the testimony of the  deputy sheriff and of the 
case worker in the County Welfare Department as to prior consistent 
statements of prosecutrix, as above set forth These assignments of 
error are overruled. 

We have examined the charge of the court with care. Tlie court in- 
structed the jury tha t  they could return any one of four verdicts: 
one. guilty of rape; two, guilty of assault with intent to commit rape; 
three, gullty of an assault upon a female, the defendant being a male 
person over 18 years of age; and four, not guilty, according to the 
jury's findings of the facts. He carefully instructed the jury that i f  
they returned a verdict of guilty of rape, they had absolute discretion 
a t  the t m e  of rendering their vrrdlct to recommend iniprison~nent for 
life i11 thc State's prison, and if the jury did so recommend, such 
would be the punishnient inflicted by the court. 

The trial court, a t  the request of the defendant, charged the jury 
as follows: "Now. gentlemen, evldence liaq been nffered here with re- 
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spects to other acts of sexual intercourse between the defendant and 
the prosecuting witness, Irene Browder, than that  of which he is ac- 
cused in the bill of indictment, being May the 6, 1959 and the de- 
fendant requests me to charge you and I so charge you with respects 
thereto that  the defendant mu& be tried by you only on the specific 
charge specified in the indictment. He  must be convicted of no other 
crime nor upon any other charge. You must confine your deliberations 
upon the whole evidence to  the particular crime charged in the in- 
dictment and if that  crime has not been proved beyond a reasonable 
doubt, you must acquit the defendant. The prosecuting witness gave 
evidence of other assaults upon her by the defendant in addition t o  
the one charged in the indictment. You're not to  consider such evi- 
dence for any purpose except as to  what bearing i t  may have upon 
the truthfulness of the particular charge in this case.'' 

The court gave the defendant great latitude in the introduction 
of evidence. The charge is free from prejudicial error. I n  the trial be- 
low, we find 

No error. 

MRS. PHEREB.4 ABBITT v. CHARLES H. BARTLETT, JR. 

(Filed 24 February, 1960.) 

1. Malicious Prosecution 8 1- 
If a prosecution is wrongfully, knowingly and intentionally main- 

tained without just cause or excuse, there is legal malice which alone 
is sufficient to support a n  action for malicious prosecution, and glain- 
tiff must show actual malice only if he seeks to recover punitive damages. 

2. Malicious Prosecution 8 1% 
Where the court has correctly instructed the jury that  legal malice 

alone is sufficient #predicate for  malicious prosecution and that actual 
malice is not necessary, a further instruction in response to a request 
by a juror that  the court again define malice, that, in addition to ill- 
will, anger, resentment and a revengeful spirit, malice means a wrong- 
ful  act  knowingly and intentionally done, without just cause and ex- 
cuse, will not be held for error, since construing the  charge contextually 
the charge does not require the jury to find both legal and actual malice 
to warrant  recovery. 

8. Appeal and Error 8 4 2 -  
The  charge of the court will be construed contextually, and a n  excep- 

tion thereto will not be sustained when upon such construction the jury 
could not have been misled. 
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4. Malicious Prosecution 8 10b- 
The acquittal of defendant by a court of competent jurisdiction, while 

neLessarr to show a termination of the prosecution, is not evidence one 
way or the other a s  to want of probable cause, and a n  instruction to 
this effect is not error. 

5. Appeal and E r r o r  8 45 - 
Where the answer of the jury to a n  issue precludes recovery, error 

relating to a subsequent issue cannot be prejudicial to plaintiff. 

6. Malicious Prosecution § 1 s  
While ordinarily i t  is better practice for the court to submit the issue 

of probalble cause before the issue of malice, the submission of the is- 
rues in inverse order will not be held prejudicial where the court has 
correctly instructed the jury that  legal malice may be inferred from want 
of probable cause and has correctly expressed the  rules of law in re  
gard thereto. 

7. Appeal and  Error § 41- 
Where the testimony which a witness would have given if he had 

been permitted to answer is not in  the record i t  cannot be ascertain& 
on appeal that  the exclusion of the evidence was prejudicial. 

8. Same- 
Where a witness had theretofore been permitted to testify in  regard 

to the matter, the exclusion of subsequent testimony of the same witness 
of the same import is not ordinarily prejudicial, and certainly its ex- 
clusion will not be held for  error when the subsequent question is ob- 
jectionable as a leading question. 

9. Appeal a n d  E r r o r  2r3- 
Where the record fails to  show any objection o r  exception to the ad- 

mission of certain testimony a contention of error in the admission of 
siwh testimony id not presented. 

10. Malicious Prosecution §§ 10a, lob- 
Where upon the hearing of a prosecution for maintaining a public 

nuisance, the court directs the prosecuting witness and the defendant 
and her attorney to go into a n  ante-room and discuss the matter, in a 
subsequent action for malicious prosecution the prosecuting witness, as  
defendant in the civil action, may testify, as  beaping upon the questions 
of probable cause and malice, that  during the conference the attorney 
told defendant in  the criminal prosecution that  she would have to atbicle 
by the court's direction and clean up her premises. 

11. Evidence 16- 
Ordinarily, testimony of any fact o r  circumstance connected with the 

matter in  issue, or from whioh any inference of 6he disputed fact can 
reasonably be drawn, ought not to  be excluded from the consideration 
of the  jury. 

12. Trial § 49- 
A motion to set aside the verdict is addrassed to the discretion of the 
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trial court, and a contention based on a question of law is not present- 
ed by an exception to the refusal of the court to set aside the verdict. 

APPEAL by plaintiff from McLean, J., October 1959 Civil Term, of 

This is an action for damages for malicious prosecution. 
Plaintiff, Mrs. Phereba Abbitt, purchasedi a house and lot in the 

city of Asheville in 1944. She divided the house into three apartments, 
two downstairs and one upstairs. She occupied the front apartment 
downstairs and rented the other two. Defendant, Charles H. Bart- 
lett, Jr., owned adjoining property and resided thereon. 

On 27 August 1958 defendant caused a warrant to  issue charging 
that  Mrs. Abbitt ('did unlawfully and wilfully and feloniously create 
and maintain a public nuisance by allowing women and men of bad 
character and drunks to  assemble together in her residence, and 
scandalize the neighborhood or passerby . . ." 

Plaintiff was arrested and tried in the Police Court of the citv of 
Asheville, a court of competent jurisdiction. Evidence was heard on 
28 August 1958 but verdict and judgment were continued, fro111 time 
to  time unt,il 25 October 1958 when the court entered a verdict of "not 
guilty." 

This action for malicious prosecution was instituted 16 March 
1959. I t  came on for trial a t  the term above indicated. Issues were 
submitted to the jury and answered as follows: 

"1. Did the defendant cause the arrest of the plaintiff under the 
warrant issued by the Police Court of the City of Asheville, as al- 
leged in the complaint? Answer: Yes. 

"2. If so, was said warrant issued wrongfully and, maliciously, as 
alleged in the con~plaint? Answer: No. 

"3. Was said warrant issued without probable cause, as alleged in 
the complaint? Answer ......... 

"4. What damages, if any, is plaintiff entitled to recover? Answer 
1 ,  . . . , . . . . . 

From judgment in favor of defendant, plaintiff appealed and as- 
signed errors. 

M. John DuBose and Melvin K. Elias for plaintiff, appellant. 
Richard Griffin and Guy Weaver for defendant, appellee. 

MOORE, J. After the jurors had begun their deliberations they re- 
turned to the courtroom for further instructions. The following trans- 
pired : 
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"JUROR: Would you define malicious for us again, please? 
"THE COURT: Now, Ladiies and Gentlemen of the Jury, malice 

does not necessarily mean ill-will, anger, resentment or a revengeful 
spirit. To  be sure those things are malice, but simply i t  means a wrong- 
ful act knowingly and intentionaly done, without just cause or ex- 
cuse or justification. 

"JCROR: Answer that  second question again, please, tha t  second 
paragraph. 

"THE COURT: I t  means in addition to  ill-will, anger, resentment 
and a revengeful spirit, a wrongful act knowingly and intentionally 
done, without just cause, excuse or justification." 

Plaint~ff assigns as error the instruction given in the second re- 
sponse by the court. Plaintiff insists this instruction places upon her 
too great a burden. She contends tha t  the court, in substance, in- 
structed the jury that ,  in order for plaintiff to prevail upon the second 
issue, she was required to  prove both actual and legal malice, when, 
as  a matter of law, proof of either would suffice. 

Where punitive damages are claimed i t  must be shown tha t  plain- 
tiff was wrongfully prosecuted from actual malice in the sense of 
personal ill-will, spite or desire for revenge, or under circumstances 
of insult, rudeness or oppression, or in a manner evincing a reckless 
and wanton disregard of plaintiff's rights. Where only compensatory 
damage* are sought, plaintiff may show actual malice, but i t  is suf- 

osecu- ficient if plaintiff proves legal malice alone, tha t  is, tha t  the  pw 
tion \{-as wrongfully, knowingly and intentionally maintained with- 
out just cause or excuse. Mitchem v. Weaving Co., 210 N.C. 732, '734, 
188 S.E. 329; Downing v. Stone, 152 N.C. 525, 529, 68 S.E. 9 ;  Stan- 
ford L .  Grocery Co., 143 N.C. 419, 428, 55 S.E. 815. 

The legal proposition propounded, by plaintiff is correct, but we 
do not agree witl: the construction she places on the challenged in- 
struction. It must be construed in connection with the preceding re- 
sponse. The juror had zsked the court to define "malicious" again. 
The court, in effect, stated that  actual malice need not be shown and 
that  i t  would suffice if plaintiff had proven "a wrongful act knowing- 
ly and intentionally done, without just cause or excuse or justifica- 
tion." When the juror asked the next question the court interpreted 
it, and correctly so, as a request to  repeat the definition of legal malice. 
This the court did. Taken alone and out of context, this latter in- 
struction is erroneous, but when considered contextually with the for- 
mer instruction ~t is correct and could not have misled the jury. 
Consecutive instructions pari materia must be construed in connec- 
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tion with each other. Taylor Co. v. Highway Commission, 250 N.C. 
533, 539, 109 S.E. 2d 243. 

Plaintiff noted an exception to the instruction of the court in re- 
sponse to a further inquiry by the juror: 

"JUROR: What consideration or weight should we take that she 
was acquitted in Police Court. You read that to us once. 

"THE COURT: Now, Ladies and Gentlemen of the Jury, of course 
in any action such as this, i t  is necessary that they show that  the 
action terminated in her favor; however, that is admitted, but i t  
comes down then to the question of probable cause, which you must 
decide. The fact that a verdict of not guilty was entered over there 
creates no evidence one way or the other as to whether or not there 
ww probable cause a t  the time." 

This instruction is correct. "It is well established with us that  
when a committing magistrate, as such, examines a criminal case and 
discharges the accused, his action makes out a prima facie case of 
want of probable came, that is the issue directly made in the investi- 
gation; but no such effect is allowed to a verdict and judgment of ac- 
quittal by a court having jurisdiction to try and determine the ques- 
tion of defendant's guilt or innocence; and the weight of authority 
is to the effect that such action of the trial court should not be con- 
sidered as evidence on the issue as to probable cause or malice. In  
this case the justice had final jurisdiction to try and determine the 
question. The judgment is necessarily admitted, because the plain- 
tiff is required to show that the action has terminated; but i t  should 
be restricted to that purpose, and the failure to do this constituted re- 
versible error. (citing authorities)." Downing v. Stone, supra, a t  
page 530. The holding in the Downing case is iin accord with the 
weight of authority in other jurisdictions. Annotation: 57 A.L.R. 2d, 
Malicious Prosecution - Evidence, sec. 4, pp. 1094 et seq. 

Appellant also excepts to a portion of the charge relating only to 
the "prabable cause" i'ssue, third issue. The jury did not answer this 
issue. I t  reached a verdict adverse to the plaintiff before coming to 
the third issue. Having answered the "malice" issue against the plain- 
tiff, i t  was unnecessary that the third issue be answered, and error 
in the instruction with respect thereto is not prejudicial. Williams v.  
Cody, 236 N.C. 425, 426, 72 S.E. 2d 867. 

Inasmuch as want of probable cause is related to malice, as those 
terms are applied in n~alicious prosecution cases, it is the better prac- 
tice to have the "probable cause" issue precede the "malice" i ~ u e .  
But here the court had correctly instructed the jury that legal malice 
may be inferred from want of probable cause and had explained the 
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rule5 of law with respect to this principle as laid down in decided 
cases. Mzller v. Greenwood, 218 N.C. 146, 10 S.E. 2d 708; Mitchem 
v. TFeavzng Co., supra; Wright v. Harris, 160 N.C. 542, 76 S.E. 489. 
Furthermore, appellant madie no exception t o  the issues submitted. 
Walker v. Walker, 238 N.C. 299, 300, 77 S.E. 2d 715. 

There are exceptions to  the rulings of the court in sustaining ob- 
jections to  four questions propounded t o  plaintiff's witness, Mrs. 
Sarah Allison, by plaintiff's attorney. As to  three of these questions, 
the record does not disclose what the answers of the witness would 
have been had she been permitted to  testify with respect thereto. 
Therefore, we have no way of determining whether the rulings were 
prejudicial. Board of Education v. Mann, 250 N.C. 493, 497, 109 S.E. 
2d 175. Mrs. Allison, an occupant of one of plaintiff's apartments, was 
testifying concerning noises, or absence of noises, in the house. She 
was asked, "The children didn't have any trouble sleeping, did they?" 
If permitted t o  testify, the witness would have answered "No." The 
question was clearly objectionable as leading. Furthermore, the wit- 
ness had already testified, without objection, tha t  she had heard no 
noises "objectionable to her or anyone else." Error, if any, is harmless. 

Plaintiff contends that  the court erred in permitting defendant to  
testify that he "didn't have any malice against Mrs. Abbitt." Plain- 
tiff's brief refers to  a portion of defendant's testimony appearing on 
page 23 of the record. The record does not disclose any objection 
made or exception taken to this testimony. Objections must be made 
in apt time and assignments of error must be based upon exceptions 
set out in the record. Jones v. Jones, 235 N.C. 390, 391, 70 S.E. 2d 13; 
Steelman v. Benfield, 228 N.C. 651, 654, 46 S.E. 2d 829. 

Plaintiff objected t o  and moved to strike the following testimony 
of defendiant: "Mr. Regan told Mrs. Abbitt she would have to abide 
by what Judge Cathey had just told her and clean her apartments 
up and make what changes would be necessary t o  do so." At a hear- 
ing of the criminal action against Mrs. Abbitt in Police Court the 
judge directed Mr. Bartlett, Mrs. Abbitt and her attorney, Mr. Regan, 
to go to an ante-room and discuss matters pertaining to  the apart- 
ment house. The challenged testimony is defendant's version of a 
portion of that  discussion. Bartlett was not eavesdropping. This testi- 
mony has a direct bearing upon the issues of "probable cause" and 
"malice." "No fact or circumstances in any way connected with the 
matter in issue or from which any inference of the disputed fact 
can reasonably be drawn, ought to be excluded from the consideration 
of the jury." Pettiford v. Mayo, 117 N.C. 27, 28, 23 S.E. 252. 

Plaintiff very earnestly insists that  the criminal warrant which de- 
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fendant caused to be issued and under which she was arrested and 
tried did not charge a criminal offense and, further, that  the evidence 
in the record is insufficient to  show that  she committed the acts al- 
ieged in the purported warrant. These contentions are made in con- 
nection with the refusal of the court to set aside the verdict and to 
the signing of the judgment. The connection is not apparent. "The 
refusal to  set aside the verdict as being contrary to  the weight of 
the evidence was a matter within the discretion of the court and no 
appeal lies therefrom." Nance v. Long, 250 N.C. 96, 97, 107 S.E. 2d 
926. The judgment was in accordlance with the verdict. Bourne v. 
Edwards, 238 N.C. 261, 262, 77 S.E. 2d 616. The sufficiency of the 
warrant and evidence in the criminal action is not a proper inquiry 
on %his appeal under the assignments of error brought forward and 
discussed in appellant's brief. 

No error. 

STATE v. LEE EDWARD GASKINS. 

(Filed 24 February, 1960.) 

1. Criminal Law §§ 49, 84-  
Where there is no direct evidence that the defendant gave a prospec- 

tive witness money or attempted to b ~ i b e  her, but  the  evidence descloses 
a t  most a possibility that he did so and a n  opportunity for  so doing, 
the State may not attempt to prejudice defendant by inferring a n  at- 
tempt a t  bribery on his par t  by asking anobher witness questions on 
cross-examination in regard to money in the possession of the p m -  
pectire witness and the turning over of the money to the police, the 
testimony htaving no tendency to contradict any testimony given by the 
,witness on direct examination. 

2. Criminal Law QQ- 
Evidence which merely discloses the possibility of the existence of a 

collateral incriminating circumstance should be excluded, since the at- 
tention of the jury should not be distracted from the material matters 
by wideme raising only a conjecture or mspicion in regard to incrim- 
inating circumstances. 

The admission of irrelevant evidence having the sale effect of exciting 
the prejudice or sympathy of the jury may be held prejudicial. 

4. Wminal Law 162- 
The admission of irrelevant evidence having a tendency to prejudice 

defendant in the eyes of the jury cannot be held harmless even though 
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there is  ample competent evidence to sustain a conviction, since it can- 
not be determined on appeal whether or not the verdict was influenced 
by the incompetent evidence. 

APPEAL by defendant from Bundy ,  J., November 1959 Term, of PITT. 
Defendant was tried upon a bill of indictment in which he was 

charged with the operation of a motor vehicle on the public highways 
while under the influence of intoxicating liquor. 

Plea: Not guilty. Verdict: Guilty. 
Judgment: Prison sentence, suspended on condition defendant pay 

a fine of $250.00 and costs and deliver his operator's license to the 
clerk. 

Defendant appealed and assigned errors. 

Attorney General Seawell and Assistant Attorney General Roun- 
tree for the State.  

Albion D u n n  for defendant, appellant. 

MOORE, J. A narrative of a portion of the evidence is necessary 
t o  an understanding of the assignments of error upon which diefendant 
relies. The events herein recounted took place in the town of Ayden. 

Defendant and a friend, Alton Worthington, were together during 
the evening of 18 July 1958. They were riding in defendant's Ford 
pickup. They visited three service stations and had several drinks 
of whiskey. Near midnight they went to  the home of Mrs. Johnny 
Williams. Mrs. Williams had retired. -\bout the  time her d4aughter, 
LuNell Williams, returned from a movie, Mrs. Williams heard "some 
confusionJJ in front of her house and went out to investigate. She 
saw Alton Worthington and told him to  leave. He said he would 
leave "when he got good1 and ready," tha t  Lee Edward Gaskins was 
drunk and couldn't drive. Defendant was in the pickup; she tried 
t o  arouse him but couldn't. She told LuNell to go to  the police sta- 
tion and get an officer to come and get them out of the yard. The 
pickup drove off. It arrived a t  the police station about the same time 
LuNell got there. Mr. Sutton, the police officer on duty, arrested de- 
fendant and charged him with drunken driving. The chief point in 
controversy a t  the trial was whether or not defendant was driving 
the pickup on the occasion in question. 

Over the repeated objections of defendant the court admitted in 
evidence a course of testimony summarized as follows: 

Clifton Dennis, a policeman, testifying for the State in rebuttal, 
stated tha t  sometime after 18 July 1958 he instructed LuNell Wil- 
liams "that if (defendant) came back to her any more to offer her 
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any money for her to  take it  and try to take i t  with her mother or 
some good witness" and as soon as she got the money to carry it to  
the police, Mr. Sutton; that  "within about two hours the money was 
to  the police station." 

hlrs. Johnny Williams, witness for defendant, testified, on cross- 
examination in response to questions by the solicitor, in substance 
as follows: Defendant and Alton Worthington came to her home 
while LuNell was there. They were on the porch. LuNell was on 
the porch with them. They left and LuNell came into the house. Lu- 
Nell had three one-hundred-dollar bills. She and LuNell immediately 
took this money to the police station and gave it  to Mr. Sutton. 

hlrs. Williams did not hear the conversation, if any, that  took 
place on the porch and did not see the defendiant give LuNell any 
money. LuNell was in Newport News, Virginia, a t  the time of the 
trial and did noh testify. 

Mr. Sutton, the arresting officer, testified that LuNell, in the pres- 
ence of her mother, gave him three one-hundred-dollar bills some- 
time in September 1958. The bills were admitted in evidence. 

The defendant in apt  time moved to  strike all testimony relating 
to the money transaction. H e  testified that lie did not give LuNell 
the money and knew nothing about it. 

The gist of the State's argument in support of the competency of 
this evidence is succinctly stated in its brief as follows: "Evidence 
of an attempt to bribe a witness t o  alter the facts being relevant and 
material, the trial court allowed such evidence to  be considered by the 
jury. The  trial court exercised its discretion in allowing the method and 
duration of the cross examination when the purpose of the cross ex- 
amination was to  determine the interest or bias of the witness and 
to impeach her credibility." 

This cross-examination of Mrs. Williams was most certainly not 
for the purpose of impeaching her. She did not profess t o  know and 
gave no testimony 'as to whether or not defendant drove the pickup 
on the night of his arrest. It is clear that  the Sitate desired the jury 
to  infer from her testimony and tha t  of the officers that  defendant 
had attempted to  bribe LuNell Williams t o  alter her testimony. There- 
in lies the error of its admission. There is no evidence in the record 
that defendant gave LuNell Williams the money or attempted to  
bribe her. At most the evidence discloses a possibility tha t  he did 
so and an opportunity for so doing. Perhaps, had LuNell testified, 
the deficiency in the evidence would have been supplied and the 
testimony rendered competent. But this is only conjecture. 

". . . (E)vidence which merely shows it possible for the fact in 
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~ s s u e  to be as alleged, or which raises a mere conjecture tha t  i t  was 
so, is an insufficient foundation for a verdict, and should not be left 
to  the jury." State v. Vinson, 63 N.C. 335, 338. ". . . (S)uch facts and, 
circumstances as raise only a conjecture or suspicion ought not to  be 
allowed to distract the attention of juries from material matters 
. . ." Pcttlford v. Mayo, 117 N.C. 27, 28, 23 S.E. 252. 

State 2.. Freeman, 183 N.C. 743, 111 S.E. 6, presents an analogous 
situation. Defendant was charged with the larceny of tobacco. It 
was shown that  he was without money on the day preceding the sale 
by him at the warehouse and had funds on the day following. A can- 
celled check, drawn by the warehouse and payable t o  another named 
person, was admitted in evidence without explanation. Defendant 
hadl not endorsed i t  and there was no evidence connecting him with 
it. The Court said: "It does not appear t o  us tha t  i t  was harmless 
or did not prejudice the defendant. . . . There is nothing more in the 
proof than the bare check itself, without the least explanatory evi- 
dence, and i t  should have been excluded by the court as prejudicial 
to the defendant. It cannot be said tha t  irrelevant evidence, though 
generally so, is always harmless. We have held otherwise. . . . There 
is evidence upon which the jury could have convicted the defendant 
apart  from the check, but they should have been confined t o  the 
competent and relevant proof in considering the case." ". . . (1)f the 
only effect of the evidence is to  excite prejudice or sympathy, its ad- 
mission may be ground for a new trial although ordinarily the  re- 
ception of irrelevant evidence is considered harmless error." North 
Carolina Evidence: Stansbury, see. 80, pp. 143-4; State v. Page, 215 
N.C. 333. 1 S.E. 2d 887; State v. Strickland, 208 N.C. 770, 182 S.E. 
490; State v. Jones, 93 N.C. 611; State v. Mikle, 81 N.C. 552. 

In  the case sub judice there was ample evidence to  sustain a con- 
viction other than that  drawn in question on this appeal. But  we 
have no way of dtetermining what evidence influenced the jury. It 
may well be tha t  the evidence in question was the deciding factor. 

New trial. 
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BURL FINCH, TRADIXG AS ACE EILECTRIOAL COMPAXT I'. SJfALL BUSI- 
NESS ADMINISTRATION, OF RIOHMOND, VIRGINIA, CLAXENCE 
P. MOORE A N D  JOHN A. WILKINSON, TRUSTEES, A N D  CLARA M. 
WNORTON AND JULICS WHORTON. 

(Filed 24 February, 1960.) 

1. Appearance 9 2- 
Under the provisions of G.S. 1-134.1 the Fact that a motion to dismiw 

for want of jurisdiction of the person of defendant contains mcatter re- 
lating to other defenses does not waive the objection a s  to the lack of 
jurisdiction. 

2. Process § 15%- 
The United States or a n  agenc.r of the Federal Government cannot be 

sued except in accordance with its consent, and the statutes relating 
to the maintenance of such suits and the service of process therein must 
(be strictly construed. 

The Small Business Administration is  not a corporate entity but is 
a n  agency of the United States, and while the statute provides that  i ts  
administrator may sue and be sued, there is no statutory provision for  
i t  to sue or be sued in its own name, and therefore where service of 
process is directed to the administnation, i b  motion to dismiss for want 
of jurisdiction is properly allowed. Rules 4 ( d )  (4 )  and 4 ( d )  (5) of the 
Rules of Civil Procedure, U.S.C.A., Title 28, Section 2410. 

APPEAL by plaintiff from Bz~ndy, J., October Term, 1959, of 
CRAVEN. 

Civil action instituted May 29, 1959, against Small Business Ad- 
ministration of Richmond, Virginia, e t  al., wherein plaintiff, in sub- 
stance, alleges: 

On March 5, 1956, defendants Whorton executed and delivered 
to defendants Moore and Wilkinson, as trustees, a deed of trust on 
the Whorton real property in Craven County, as security for the 
payment of a loan the Whortons had obtained from Small Business 
Administration of Richmond, Virginia. Beginning Marah 10, 1956, 
and extending through August 28, 1958, plaintiff furnished material 
and services to  the Whortons in connection with wiring and general 
repair work a t  the Whorton Crab Factory on said property, the 
amount due and owing therefor being $1,732.55, for which plaintiff 
filed a notice of claim of lien on December 6, 1958. The said material 
and services were so furnished "with the knowledge and acquiescence" 
of Small Business Administration and placed upon the property with 
its "tacit approval, knowledge and consent." The said deed of trust 
was foreclosed; and, pursuant to  foreclosure, the property was con- 
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veyed by deed of May 20, 1959, to Small Business Administration 
of Richmond, Virginia. 

Plaintiff asserts that  he acquired a lien on said property for 
$1,732.55 and that his lien was prior t o  the lien of the (foreclosed) 
deedi of trust. Plaintiff prays that  he recover of the Small Business 
Administration of Richmond, Virginia, the sum of $1,732.55, with 
interest, or, "as an alternative remedy that  the Court direct the said 
trustee to  amend his accounting to  include a full payment and settle- 
ment of this claim." 

The court below, granting a motion made by the United States 
District Attorney for the Eastern District of North Carolina in be- 
half of Small Business Administration of Richmond, Virginia, vacated 
the purported service of process on said defendant and dismissed the 
action as to  i t  on the ground that  the court had not acquired juris- 
diction of the person of said defendant. 

Plaintiff excepted and appealed. 

Charles L. Abernethy, Jr., for plaintiff, appellant. 
Julian T. Gaskill, United States Attorney, and Samuel A. Howard, 

Assistant United States Attorney, for the Eastern District of North 
Carolina, for defendant, appellee. 

BOBBITT, J. NO reference is made in the District Attorney's mo- 
tion to the merits of plaintiff's alleged cause of action. H e  asserts 
that  a special appearance is entered solely for the purpose of moving 
to dismiss for lack of jurisdiction of the person. If, as plaintiff con- 
tends, the motion alleged simultaneously matters pertaining t o  other 
defenses, this, under Session Laws of 1951, Chapter 245, now G.S. 1- 
134.1, would not waive the objection as to lack of jurisdiction. 

The only purported service of process was as follows: According to 
the affidavit of a deputy sheriff of Henrico County, Virginia, a copy 
af the "attached process" was delivered "to Small Business Admin- 
istration of Richmond, Virginia." For the reasons stated below, we 
do not consider whether, if G.S. 1-98.4 and G.S. 1-104 were applicable, 
there was a sufficient affidavit and order to meet the requirements 
thereof. 

Plaintiff alleged that  "the Small Business Administration is an 
agency of the Federal Government duly created under and by vir- 
tue of an Act of Congress with its principal office in Washington, D. 
C., and with a branch office in Richmond, Virginia." 

Congress ((created an agency under the name 'Small Business Ad,- 
ministration' (herein referred to as the Administration), which Ad- 
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ministration shall be under the general direction and supervision of 
the President and shall not be affiliated with or be within any other 
agency or department of the Federal Government. The principal of- 
fice of the Administration shall be located in the District of Columbia. 
The Administration may establish such branch and regional offices 
in other places in the United States as may be d~etermined by the 
Administrator of the Administration." U.S.C.A., Title 15, 8 633(a). 

The Act of Congress provides: "The management of the Adminis- 
tration shall be vested in an Administrator who shall be appointed 
from civilian life by the President, by and with the advice and con- 
sent of the Senate, . . . The Administrator is authorized to appoint 
three Deputy Administrators to assist in the exeoution of the func- 
tions vested in the Administration." U.S.C.A., Title 15, 633(b). 

I n  defining the powers of the Administrator, U.S.C.A., Title 15, 5 
634(b), Congress providred, in part, m follows: 

"(b) I n  the performance of, and with respect to, the functions, 
powers, and duties vested in him by this chapter the Administrator 
may- 

"(1) sue and be sued in any court of record of a State having gen- 
eral jurisdiction, or in any United States district court, and jurisdic- 
tion is conferred upon such district court to determine such contro- 
versiea without regard t o  the amount in controversy; but no attach- 
ment, injunction, garnishment, or other similar process, mesne or final, 
shall be issued against the Administrator or his property; 

It . . .  
'((6) make such rules land regulations as he deems necessary to 

carry out the authority vested in him by or pursuant to this chap- 
ter"; 

The Administrator, under the powers vested in him by U.S.C.A., 
Title 15, 634(b), issued and published the following rule: ''8 101.5-2 
Litigation. Service of process in any suit instituted against SBA may 
be accomplished in accordance with the provisions of Rule 4 of the 
Federal Rules of Civil Procedure or in accordance with the provi- 
sions of section 2410 of Title 28, United States Code. All litigation 
~nstituted by or against SBA will be prosecuted or defended1 by the 
Attorney General through the United States Attorney for the Federal 
District in which the matter arises." Code of Federal Regulations, 
Title 13, p. 499. 

Rule 4(d)  (4) and Rule 4 (d)  (5) of the Rules of Civil Procedure 
for the United States District Courts, providing the manner in which 
service of process shall be made, contain the provisions (U.S.C.A., 
Title 28, p. 192) set out below. 
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"(4) Upon the United States, by delivering a copy of the sum- 
mons and of the con~plaint to the United States attorney for the 
district in which the action is brought or to an assistant United 
States attorney or clerical employee designated by the United 
States attorney in a writing filed with the clerk of the court and 
by sending a copy of the summons and of the complaint by regis- 
tered mail to  the Attorney General of the United States a t  Wash- 
ington, District of Columbia, . . . 

"(5) Upon an officer or agency of the United States, by serving 
the United States and by delivering a copy of the summons and 
of the complaint to  such officer or agency. If the agency is a cor- 
poration the copy shall be delivered as provided in p m g r a p h  (3) 
of this subdivision of this rule." 
U.S.C.A., Title 28, $ 2410, which provides that "the United States 

may be named a party in any civil action or suit . . . in any State 
court having jurisdiction of the subject matter, to quiet title to or 
for the foreclosure of a mortgage or other lien upon real or personal 
property on which the United States has or claim8 a mortgage or 
other lien," contains this provision as to service of process: "In actions 
in the State courts service upon the United States shall be made by 
serving the process of the court with a copy of the complaint upon 
the United States attorney for the district in which the action is 
brought or upon an assistant United States attorney or clerical em- 
ployee designated by the United States attorney in writing filed with 
the clerk of the court in which the action is brought and by sending 
copies of the process and complaint, by registered mail, to the At- 
torney General of the United States a t  Washington, District of Co- 
lumbia." 

"The United States, however, like all sovereigns, cannot be im- 
pleaded in a judicial tribunal, except so far as they have consented 
to be sued." Belknap v. Schild, 161 U.S. 10, 16 S. Ct. 443, 40 L. Ed. 
599, and cases cited. Moreover, provisions in Federal statutes where- 
by consent is given for the maintenance of suits against the Govern- 
ment, since they relate to relinquishment of a sovereign immunity, must 
be strictly construed. United States v. Shemood, 312 U.S. 584, 61 
S. Ct. 767, 85 L. Ed. 1058; Soriano v. United States, 352 U.S. 270, 77 
S. Ct. 269, 1 L. Ed. 2d 306. 

The "Small Business Administration" is not a corporate entity but 
an agency of the United States "under the general direction and 
supervision of the President." The federal statute contains no provi- 
sion to the effect that the "Small Business Administration" may sue 
or be sued eo nomine. I t  provides, as set forth above, that the Ad- 
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ministrator may sue and be sued. I n  this connection, i t  is noted that  
service of process was not made or attempted to  be made on the Ad- 
ministrator or on a Deputy Administrator or on any person designated 
by the Administrator as a process agent. 

Service of process herein was not made in the manner prescribed 
by Rules 4(d)  (4) and 4(d)  (5) of said Rules of Civil Procedure or in 
the manner prescribed by U.S.C.A., Title 28, $ 2410. Under the rule 
issued by the Administrator, these procedures are available for service 
of process upon him. 

On account of plaintiff's failure to  serve process in a manner pre- 
scribed by law, we are of opinion, and so hold, upon the facts dis- 
closed by this record, that  plaintiff's action, as t o  "Small Business 
Administration of Richmond, Virginia," was properly dismissed for 
lack of jurisdiction. 

The individual defendants are not parties to  this appeal. 
Affirmed. 

GEORGE B. GRIFFIN v. BDATRICE UcBjRAYER. 

(Filed 24 February, 1960.) 

1. Master and Servant 8 32: Partnership jS 5- 
An unsatisfied judgment agasinst a servant or one partner does not 

bar the injured person from suing the master or the other partner, but 
such judgment may be properly pleaded by defendant in the subsequent 
action, since the liability of the employer or the other partner cannot 
exceed that  of the actual tort-feasor. 

APPEAL by defendant from iMcLean, ,I., August 1959 Civil Term, of 
BUNCOMBE. 

This action was begun 18 February 1958 to recover $15,000 for 
personal injuries sustained by plaintiff' on 26 November 1955 when 
his rnotor vehicle collided with a cow which he alleges was owned 
and negligently permitted by defendant to  browse on the highway. 

Defendant denied both ownership of the cow and the asserted neg- 
ligence. As an additional defense and in bar of any recovery she al- 
leged~ that  plaintiff had, on 7 December 1955, instituted an action 
in the Superior Court of Buncombe County against her and her fa-  
ther, C. F. McBrayer, to  recover damages for the injuries for which 
compensation is now sought and had in said action alleged that  de- 
fendants were the owners of the cow and were jointly negligent; 
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present defendant denied both ownership of the cow and negligence 
on her  art; her father and codefendant admitted he owned1 the cow 
but den;ed the asserted negligence, asserting to the contrary that  the 
cow was killed by the negligence of the plaintiff for which he sought 
compensation; said cause of action was called for trial a t  the Nov- 
ember 1955 term of court a t  which time plaintiff submitted to  a vol- 
untary nonsuit as to  this defendant, and C. F. McBrayer submitted 
to a nonsuit as to  his counterclaim; the jury answered the issues of 
negligence and contributory negligence in favor of plaintiff, fixing 
the amount of his damages; judgment was entered in favor of plain- 
tiff in accord with the verdict. By reference she incorporated the judg- 
ment roll in that  action as a part of her answer. She does not allege 
tbat  the judgment obtained against her father has been paid. 

Plaintiff demurred to  the plea of res judicata for that  the judgment 
did not constitute a defense. He also replied and reasserted defendant's 
ownership of the cow, amplifying the complaint t o  expressly allege 
that  defendant was either (a )  sole owner and her father was her agent 
acting in the scope of his authority, or (b)  defendant and her father 
were partners, operating the dairy, and the cow was owned by the 
partnership. He  alleges the judgment against C. F. McBrayer for 
$2,500 has not been paid. 

Judge McLean heard the matter on the pleadings (including the 
judgment roll in the prior action, which was made a part by reference). 
He  adjudged the facts asserted as res judicata were not sufficient to 
defeat plaintiff's claim and ordered the allegations stricken. Defend- 
ant excepted and appealed. 

E. L .  L o f t i n  for plaintiff, appellee. 
D o n  C .  Young  and Pangle, Garrison and Sams  for defendant ,  ap-  

pellant. 

RODMAN, J. The appeal presents this question: I s  an unsatisfied 
judgment against a servant or a partner a bar to  another action 
against the master or the other partner based on the tortious conduct 
alleged in the prior action? The answer is succinctly stated in T h o m p -  
son v. Lassiter, 246 N.C. 34, 97 S.E. 2d 492. D e n n y ,  J., said: ". . . 
where the doctrine of respondeat superior is or may be invoked, the 
injured party may sue the agent or servant alone, and if a judgment 
is obtained against the agent or servant andl such judgment is not 
satisfied, the injured party may bring an action against the principal 
or master." A similar conclusion was reached in an action against a 
partner, D a v i s  v. Sanderlin, 119 N.C. 84. The rule has been so stated 
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in several of our prior decisions. MacFarlane v. Wild Life Resources 
Corn., 244 N.C. 385, 93 S.E. 2d 557; Pinnix v. Griffin, 221 N.C. 348, 
20 S.E. 2d 366; Leary v. Land Bank, 215 N.C. 501, 2 S.E. 2d 570. 
Our application of the law accords with authoritative decisions else- 
where. Bigelow v. Old Dominion C. Min. & S. Co., 225 U.S. 111, 56 
L. Ed. 1009; Verhoeks v. Gillivan, 221 N.W. 287, 65 A.L.R. 1083; 
Dillard v. McK~ight ,  209 P. 2d 387, 11 A.L.R. 2d 835, and, notes; 
50 C.J.S. 71 & 284; 52 A.J. 464. 

The answer given to the question here presented in no way con- 
flicts with the conclusion reached in Crosland-Cullen Co. v .  Crosland, 
249 N.C. 167, 105 S.E. 2d 655, or Dillingham v. Gardner, 222 N.C. 79, 
21 S.E. 2d 898, as urged 'by defendant. Liability was imposed on C. 
F. McBrayer in the prior action for his negligent failure to confine 
the cattle. The question of defendant's responsibility for the acts of 
C. F. McBrayer has not heretofore been considered. Plaintiff's allega- 
tions, if found to be true, would impose liability on her for the negli- 
gence of her agent or partner. Until the factual controversy with re- 
spect to agency or partnership has been resolved, defendant's liability 
cannot be determined. The distinction between the two types of cases 
is clearly pointed out in Leary v. Land Bank, supra. 

While the facts alleged are not sufficient to defeat plaintiff's claim, 
i t  does not follow that  the court was correct in deleting the allega- 
tions. If C. 3'. McBrayer was defendant's agent or partner, as alleged, 
the judgment against him fixes the maximum verdict which plaintiff 
could obtain in this action. It is in effect a limitation of liability. 
Thompson v. Lassiter, supra, and cases cited. To have the benefit of 
this limitation of liability, i t  was necessary to plead the prior judg- 
ment. Gibson v. Gordon, 213 N.C. 666, 197 S.E. 135; Blackwell v. 
Dibbrell, 103 N.C. 270. The court erroneously ordered the allega- 
tions stricken. 

Modified and affirmed. 
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STATE v. HILLARD FRANCIS. 

(Filed 24 February, 1960.) 

1. Assault and  Battery § 8- 

Upon evidence tending to show that  the proprietor of a n  establish- 
ment had bwice warned drunken patrons to be quiet or leave, and that  
on the third occasion a n  assault ensued in which the proprietor shot 
one of the patrons, it  is error for the court to charge the jury that  gen- 
erally a person cannot repel a n  unarmed assailant with a pistol, since 
the correct rule of law is  that  a person on his own premises, who is  
free from fault in bringing on a difficulty, is under no duty to retreat 
in the face of a threatened assault, regardless of its character. 

In  the exercise of the right of self-defense a person may use such 
force to repel a n  assault a s  is reasonably necessatry o r  apparently neces- 
sary to protect himself from death or great bodily harm, the reason- 
ableness of the apprehension to be determined by bhe jury in accordance 
with the facts and circumstances as  they mppear to defendant a t  the 
time of the assault, and a n  instruction omitting the element of apparent 
necessity must be held for error. 

APPEAL by defendant from Pless, J., September Term, 1959, of 
MCDOWELL. 

This is a criminal action, tried upon a bill of indictment charging 
the defendant with an assault with a deadly weapon, to wit, a pistol, 
upon Bobby Joe Kincaid, with the felonious intent to kill and murder 
the said Bobby Joe Kincaid, inflicting serious injuries not resulting 
in death. 

The State's evidence tends to show that around 10:30 on the night 
of 10 July 1959, Bobby Joe Kincaid, Sonny Swepson, LeRoy Jackson 
and Luther Fowler were a t  the defendant's place of business which 
consisted of a grocery store and a back room, separated by a swing- 
ing door, used for dancing. Kincaid and the others were in the back 
room and had been requested on two separate occasions to be quiet 
or get out. The third time the defendant went into the back room and 
told them to get out, LeRoy Jackson said, "We walked into your 
place and we will walk out, don't put your hands on us." Kincaid 
testified that the defendant pulled out his pistol and said, "' I told 
you boys to ]be quiet,' and when I turned, that is when he shot me in 
my leg. He shot me below my hip lbone in the left leg." 

LeRoy Jackson, a witness for the State, testified on cmss-exam- 
ination, "Bobby Joe and I had been together that  night. * We had 
been to a ball game. * After we left the ball game we started 
drinking. * After we got liquored up we thought we would go to 
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Hillard Francis' store. * * Yes, Bobby Joe and I were feeling pretty 
good along about tha t  time. If you drink a pint you have to  feel 
good. It was white liquor. We were talking loud. * * * I n  the  front 
i t *  other people were looking a t  television. * * *  When he (Francis) 
told me the third time if I couldm't be quiet I could get out, I told 
him tha t  I had walked in there and I would walk out. * * *" 

The defendant's evidence tends to  show tha t  almost immediately 
after arriving a t  the defendant's place of business the prosecuting 
witness started a quarrel with one Clarence Martin,  a patron in the 
defendant's place of business; tha t  the defendant on two separate 
occasions requested Kincaid,, the prosecuting witness, and others, to 
be quiet. When the requests were ignored, he told them they would 
have to be quiet or leave. Clarence Martin left. The defendant Fran- 
cis took Kincaid by the arm and told him to  go home, i t  was closing 
time. Kincaid said, "Keep your d... hands off of me." The  prosecuting 
witness made a grab for the defendant who jumped out of the  way. 
The prosecuting witness continued to advance upon the defendant 
who shot him in the leg and immediately thereafter called the police. 

The defendant also testified tha t  the prosecuting witness had caused 
trouble a t  his place of business on two other occasions, one time hav- 
ing assaulted the defendant and thrown him into a ditch just outside 
his door and was on top of him when his (defendant's) wife stopped 
him. The defendant further testified, "I know Bobby Joe's reputa- 
tion for being a violent and dangerous man. H e  is dangerous when 
he is drinking. When he is sober he is as humble as he is right now." 

The officer who investigated the shooting testified tha t  Kincaid 
denied tha t  he hadl been shot, but tha t  he examined him and found 
tha t  he had been; he further testified, "It  is my opinion tha t  he was 
so drunk he didn't know he had been shot." 

There was a verdict of guilty of assault with a deadly weapon. 
Judgment was entered upon the verdict. Defendant appeals, assign- 
ing error. 

A t t o r n e y  General Seawell ,  Assis tant  A t t o r n e y  General McGall iard 
for  t h e  S ta te .  

Paul  J .  S t o r y  for de fendant .  

DESXT, J .  The defendiant excepts to and assigns as error the fol- 
lowing portion of his Honor's charge to the jury: "Now, in deter- 
mining the degree of force a person may use you will have to take 
into consideration all the surrounding circumstances. Generally speak- 
ing, gentlemen of the jury, a person can't fight somebody with a pis- 
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to1 who is making what is called a simple assault on him, that  is 
an assault in which no weapon is being used, such as a deadly weapon 
or a knife or a pistol. Tha t  would render human life too cheap. It 
is better for a man to  be the loser in a fist fight than to  cut or 
shoot somebody. So, in determining the degree of force one may use, 
the  law permits a person to  use such force as is reasonably necessary 
to protect himself, and he can even go to  the extent of taking human 
life where i t  is necessary to  save himself from death or great bodily 
harm, but if he uses more force than is reasonably necessary he is 
answerable to the law." 

We think the above portion of the charge is erroneous in two re- 
spects. (1)  The instruction virtually eliminates the defendiant's right 
of self-defense since he used a pistol in connection with defending 
himself against a simple assault. This Court said in S. v. Pennell, 
231 N.C. 651, 58 S.E. 2d 341: "Ordinarily, when a person, who is 
free from fault in bringing on a difficulty, is attacked in his own dwel- 
ling, or home, or place of business, or on his own premises, the law 
imposes upon him no duty to retreat before he can justify his fight- 
ing in self-defense, - regardless of the character of the assault." (Em- 
phasis added) (2)  I t  is erroneous in tha t  the court failed to charge 
the jury with respect to the use of such force as was necessary or 
apparently necessary to protect the  defendant from death or great 
bodily harm. The plea of self-defense rests upon necessity, real or 
apparent. S. v. Fowler, 250 N.C. 595, 108 S.E. 2d 892; S. v. Goode, 
249 N.C. 632, 107 S.E. 2d 70; S. v. Rawley, 237 N.C. 233, 71 S.E. 2d 
620. Or, to  put  i t  another way, one may fight in self-defense and 
may use more force than is actually necessary to  prevent death or 
great bodily harm, if he believes i t  to  be necessary and has a reason- 
able ground for the belief. The reasonableness of such belief or ap- 
prehension must be judged by the facts and circumstances as they 
appear to  the party charged a t  the  time of the assault. As pointed 
out by Moore, J., in S. 21. Fowler, supra, "The law does not require 
the defendant to  show that he was actually in danger of great bodily 
harm." Neither does i t  limit the force to  be used in self-defense to 
such force as may be actually necessary to save himself from death 
or great bodily harm. But  the jury and not the party charged is 
t o  determine the reasonableness of the belief or apprehe~lsion upon 
which the party charged acted. S.  v. Rawley, supra, and cases cited 
therein. 

In  the case of S. v. Sally, 233 N.C. 225. 63 S.E. 2d 151, Stacy, C. J., 
speaking for the Court, said: "The defendant being in his own home 
anti place of business where he had a right to be, and acting in d,e- 
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fense of himself and his habitation, was not required to retreat in the 
face of a threatened assault, regardless of its character, but was en- 
titled to stand his ground, to repel force with force, and to increase 
his force, so as not only to resist, but also to overcome the assault. 
8. v.  Roddey, 219 N.C. 532,14 S.E. 2d 526; S. v. Harman, 78 N.C. 515; 
S. v.  Pennell, 224 N.C. 622, 31 S.E. 2d 557. This, of course, would 
not excuse the defendant if he used excessive force in repelling the 
attack. S. v.  Jernigan, 231 N.C. 338, 56 S.E. 2d1 599; S. v. Robinson, 
188 N.C. 784, 125 S.E. 617." 

It is not necessary to discuss the additional assignments of error 
since, in our opinion, the defendant is entitled to a new trial, and it 
is so ordered. These additional questions may not recur on another 
hearing. 

New trial. 

STA4TE v. INEZ QUPFEY. 

(Filed 21 February. 1 W . )  

1. Intoxicating Liquor § 5- 

The possession of nontaxpaid whiskey in any quantity anywhere iu 
this State is, without exception, unlawful, G.S. 18-48, G.S. 18-50, and 
raises the presumption Chat the possession is for  the purpose of sale 
notwithstanding that the quantity be lew than one gallon. G.S. 18-11. 

2. Same-- 
Possession of nontaxpaid whiskey within the meaning of G.S. 18-48 may 

be either actual or constructive. 

3. Criminal Law 9 101- 
Evidence which merely shows the pomibility of defendant's guilt of 

the offense charged but raises no more than a conjecture o r  speculation 
of such guilt is insufficient to be submitted to the jury. 

4. Intoxicating Liquor 3 13- 
Evidence tending to show that  when the sheriff entered defendant's 

(home he saw a jar  of nontaxpaid whiskey unconcealed in  the kitchen, 
\that there were then present in defendant's house five adults, includ- 
ing defendunt's mother and daughter, that  defendant was not then a t  
home but  returned while the offlcers were there and ran to the sheriff, 
but without evidence that  the nontaxpaid liquor was in the kitohen a t  
the time defendant left her home, is insufficient to be submitted to the 
jury on the quwtion of defendant's possession of the liquor, either aatual 
o r  constructive. 
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APPEAL by defendant from Pless, J., November 1959 Term of 
RUTHERFORD. 

Criminal prosecution upon a warrant charging defendant with the 
possession of nontaxpaid liquor for the purpose of sale; the  case was 
heard de novo on appeal by defend,ant from a conviction in the Re- 
corder's Court of Rutherford County. 

Plea: 90t guilty. Verdict: Guilty as charged. 
From a judgment of imprisonment, defendant appeals. 

Malcolm B. Seawell, Attorney General, and T. W. Bruton, Assistant 
Attomell General, for the State. 

Thornas J. Moss and Stover P. Dunagan for defendant, appellant. 

PARKER. J. The evidence for the State - the defendant offered 
none - reveals these facts: 

About 1:30 p. m. o'clock on 16 June 1959 Damon Huskey, Sheriff 
of Rutherford County, with a dteputy, went to a house owned by de- 
fendant, and in which she has lived for ten years, on Highway #74 
just east of Forest City. Defendant, her grandmother eighty years 
old, her daughter thirty-one years old, and her grandchildren lived 
in the house. H e  knocked a t  the door. Defendant's daughter came 
to  the door, and Sheriff Huskey went in. When he went in, he saw 
in the house defendant's daughter, defendant's mother, a taxicab driv- 
er, Albert Downey and Strawberry Moore. Defendant was not in 
the house a t  tha t  time. The Sheriff had no search warrant. The first 
time the Sheriff saw defendant, she came t o  the door from the out- 
side. When Sheriff Huskey was standing in the doorway from the 
kitchen, he smelt a strong odor of whiskey. H e  turned his head,, and 
saw a half-gallon jar of white, nontaxpaid whiskey, with the lid off 
the jar, sitting on a shelf above the sink in the kitchen. A bottle of 
Clorox and some glasses tha t  would hold four or five ounces were 
close to  the sink. When defendant came in the kitchen, she ran to  
the Sheriff. 

Prior to  16 June 1959 Sheriff Huskey has seen lots of traffic in and 
out of defendant's home. He has arrested several people for public 
drunkenness coming out of her house. 

A week or ten days prior to 16  June 1959 Wilbur Kiser, a deputy 
sheriff, saw lots of traffic, taxis and other cars, going t o  and from 
dlefendantls home. 

During the course of the argument to  the jury, the court, in its 
discretion, pernnitt,ed the State to introduce in evidence, over defend- 
ant's objection and exception, the jar of whiskey. 
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At present, the possession of nontaxpaid whiskey in any quantity 
anywhere in the State is, without exception, unlawful. G.S. 18-48, 
18-50; S. v. Bamhardt, 230 N.C. 223, 52 S.E. 2d 904; S. v .  Parker, 
234 N.C. 236, 66 S.E. 2d 907; 8. v. May, 248 N.C. 60, 102 S.E. 2d 
418 - as to  alcoholic content of whiskey. 

Nontaxpaid whiskey is outlawed by statute in this State. G.S. 18- 
48 and G.S. 18-50 are statewide in application, and the possession 
of any quantity of nontaxpaid liquor is, without exception, unlaw- 
ful, andl under G.S. 18-11 raises the presumption, even though less 
than one gallon in quantity, that  possession is for the purpose of sale. 
S. v. Hill, 236 N.C. 704, 73 S.E. 2d 894; S. v. Gibbs, 238 N.C. 258, 77 
S.E. 2d 779. 

Possession of nontaxpaid whiskey within the meaning of G.S. 18- 
48 may be either actual or constructive. S. v. Brown, 238 N.C. 260, 
77 S.E. 2d 627. 

When Sheriff Huskey had entered defendant's home without a 
search warrant and was standing in the doorway from the kitchen, 
he turned his head and saw a half-gallon jar of white, nontaxpaid 
whiskey sitting on the shelf above the sink in the kitchen. Assum- 
ing, but not deciding, that  this evidence was competent, the State 
had ample evidence to show that  some person violated the statute 
relating t o  the possession of nontaxpaid whiskey. But the crucial 
question is whether the State's evidence is sufficient to  carry the 
case to the jury that  the culprit was the defendant. 

When the Sheriff entered the house, the defendant was not a t  home. 
The jar of whiskey was not concealed, but exposed to view. Defend- 
ant's 80-year-old mother, her 31-year-old daughter, a taxicab driv- 
er, Albert Downey, and, Strawberry Moore were there. There is no 
evidence that  the jar of whiskey was in the kitchen, when the defend- 
ant left home. There is no evidence that  the four or five glasses had 
the odor of whiskey, or any drops of whiskey in any of them. When 
defendant came into the kitchen from outside, she ran to the Sheriff. 
The Sheriff's testimony, "I thought she was going to get the whiskey 
but she didn't," we do not consider of probative value. 

"Upon a motion for judgment of nonsuit the evidence is to be con- 
sidered in the light most favorable for the State, but evidence which 
merely suggests the possibility of guilt or which raises only a con- 
jecture is insufficient to require submission to the jury." S .  v. Todd, 
222 K.C. 346, 23 S.E. 2d 47. .4ny othrkr interpretation of the law 
would unloose a jury to wander a t  will in the fields of speculation 
and conjecture. 

In S. v. T7inson, 63 X.C. 335, the Court said: "We may say with 
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certainty tha t  evidence which merely shows it possible for the fact 
in issue to  be as alleged, or which raises a mere conjecture that  it 
was so, is an  insufficient foundation for a verdict and should not be 
left t o  the  jury. Citing authority. We may go farther and say tha t  
the evidence must be such as will support a reasonable inference of the 
fact in issue." 

Since the evidence is so slight as not reasonably t o  warrant the in- 
ference tha t  the defendant had either the  actual or constructive pos- 
session of the jar of nontaxpaid liquor, but leaves to  mere conjecture 
the  all-important question whether the culprit was the defendant, 
who was not present when the Sheriff arrived, or someone of the five 
adult persons there a t  the time, the trial court erred in not involun- 
tarily nonsuiting the State, which ruling defendant assigns as error. 

Reversed. 

PIONELOPE OVERTOX, ALEXANDER BADHAJI. PAULINE B. TURXER 
AND ALL OTHER H E I R S  AT LAW OF H A N S I B h L  BADHLIJI,  SR., DECEASED 

v. LONNIE BOPCE.  

(Filed 24 February, 1960.) 

1. Judgments g§ 8, 35- 
A judgment of nonsuit entered with the approval of the attorney for 

defendant upon plaintiffs' statement that  all matters in conltroversy had 
been settled between the parties and that plaintiffs disclaim any further 
interest in the controversy, is a judgment in retraxit amounting to a 
decision on the merits, and such jud3gment is a bar to a subsequent 
action between parties to the former action upon the identical subject 
matter. 

APPEAL by plaintiffs from McLean, J., September Term, 1959, of 
CHOWAN. 

This was an action brought by the plaintiffs on 2 April 1959 to  
quiet title to the real property described in the complaint filed in 
this action. 

On 26 October 1944 the plaintiffs in the present action, and others, 
a s  heirs a t  law of Hannibal Badham, instituted a suit against Lonnie 
Boyce, the defendant in the present action, to  quiet title to the land 
described in the complaint in said action. It is admitted, tha t  the 
tract of land involved in the 1941 action and in the present action is 
the same. In  the former action, on 13 July 1945, the plaintiffs caused 
a judgment to be entered with the approval of their attorney and 
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the attorney for the defendant, which recites: " * * * that  all matters 
in controversy have been fully settled between the parties and that  
there does not exist any further dispute between said parties relative 
to the ownership of the property described in complaint and that  
plaintiffs disclaim any further interest in said controversy and that  
said plaintiffs desire that  this action be nonsuited * * *." Whereupon, 
judgment as of nonsuit was accordingly entered. 

When the present action came on for hearing on the defendant's 
plea of res judicata, the court held that  the former judgment was a 
consent judgment and constituted a bar to the present action. 

The court below found as a fact that  the plaintiffs and the defend- 
ant  herein were parties to the former action; that  the subject matter 
was identical in both actions, and that  the parties are bound by the 
judgment entered 13 July 1945. Judgment to that effect was entered. 

Plaintiffs appeal, assigning error. 

R. Conrad Boddie, Samuel S. Mitchell; Chance & Mitchell of  New 
York  Ci t y ,  for plaintiffs appellant. 

Weldon A. Hollowell, Pritchett & Cooke for defendant, appellee. 

PER CURLAM. This Court said in the case of Steele v. Beaty ,  215 W.C. 
680, 2 S.E. 2d 854, " A  judgment in retraan't is usually based upon 
and follows a settlement out of court. Where the parties to an action 
have settled their dispute and agreed to a dismissal, such dismissal 
is a retraxit and amounts to a decision upon the merits. (Citations 
omitted) The rule seems to be universal that  a judgment of dismissal 
entered by agreement of the parties pursuant to  a compromise and 
settlement of the controversy is a judgment on the merits barring 
any other action for the same cause." 

We concur in the ruling of the court below, and no prejudicial error 
has been made to appear on this appeal. 

-4ffirmed. 
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JOSEPH R. TYS,EIR AND LUELLA TYSER V. EMERSON SEARS. 

(Filed 24 February, 1960.) 

,Where the court requires each side to deposit a designated sum with 
the referee to cover the cost of the reference, and in confirming 
the referee's repont fixes the compensabion of the referee and makes an 
allowance for the court reporter and surveyor, taxing bhwe items as a 
part of the cost against plaintiff lese the sum theretofore advanced by 
defendant, the order in effect is an apportionment of the cost and is 
within the discretionary power given the court by G.S. 6-21 (6 ) .  

APPEAL by defendant from Morris, J., in Chambers in CURRITUCK 
on 14 August 1959. 

Petitioners instituted this proceeding to establish the boundary be- 
tween their land and the land of defendant. Defendant alleged he 
was the owner of the land claimed by him by deed and by adverse 
possession. 

A t  the September Term, 1958 an order was entered reciting that 
the issue to be answered was the location of the dividing line. The 
court appointed a referee and directed each side to make a deposit to  
cover the cost of the reference. Pursuant to the order, respondent 
deposited the sum of $150 with the referee. The referee, after a hear- 
ing, made findings of fact and on these findings concluded the line 
was located as contended for by respondent. 

Exceptions were filed by petitioners. Judge Morris heard the excep- 
tions and confirmed the report. He directed the court surveyor to  
permanently mark the line as established by the referee. He fixed the 
compensation of the referee, made an allowance t o  the court re- 
porter and surveyor, and directed these items "be taxed as a part 
of the costs against the plaintiff, less the sum of $150.00 heretofore 
ad~vanced by Respondent. . ." Defendant excepted and appealed, as- 
serting that  he is entitled to recover the amount paid by him t o  the 
referee. 

E. R a y  Etheridge and McMzdlan,  Aydle t t  & W h i t e  for defendant, 
appellant. 

N o  counsel contra. 

PER CURIAM. The judgment in effect requires the respondent to 
pay $150 of the ~ompensat~ion allowed the referee. In  so ordering, 
the court merely exercised a discretion given by statute, G.S. 6-21(6) ; 
C o d y  v. England,  221 N.C. 40, 19 S.E. 2d 10. 

Affirmed. 
252-43 
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W. B. PHEGPS v. S. F. UcCOTTDR AND L. G.  McCOYFER. 

(Filed 24 February, 1960.) 

1. Tdal Q 11- 
Even in those illstances in which a consolidation of actions for trial 

is permissible, a motion for comolidation is addressed to the discretiou 
of the trial court. 

S. Appeal snd Ermr Q 46- 
In the absence of an indication to the contrary in the record, it will 

be presumed that the trial court determined a discretionary matter in 
the exercise of its discretion, and such ruling is not reviewable in the 
@hence of a showing of abuse of discretion, the burden being upon the 
appellant to so show. 

APPEAL by defendants from Bundy, J., August 1959 Term, of PAM- 
LICO. 

Civil action to recover damages allegedly growing out of the fail- 
ure of the defendants to execute and deliver to him a deed convey- 
ing a one-third interest in fee in a tract of land in Pamlico County, 
as ordered in a final judgment between the same parties rendered 
a t  the Fall Term 1956 of the Superior Court of Pamlico County, the 
Honorable Chester Morris, Judge Presiding, heard, upon a motion 
by defendants to  consolidate for trial this action with a special pro- 
ceeding for actual partition between the same parties involving the 
same land. 

The special proceeding for partition was instituted subsequent to  
the present action, and commissioners to divide the tract of land have 
been appointed. So far as the record shows they have not acted. 

The court denied the motion for consolidation for trial, and, defend- 
ants excepted and appeal. 

R. E. Whitehurst and David S. Henderson for plaintiff, appellee. 
Sam J. Morris and J. W. Hinsdale for defendants, appellants. 

PER CURIAM. Defendants' only assignment of error is to the denial 
by the court of their motion for consolidation for trial of the instant 
case and the special proceeding for actual partition. 

Whether or not consolidation of cases for trial, where permissible, 
will be ordered is in the discretion of the court. Horton v. Perry, 229 
N.C. 319,49 S.E. 2d 734; Peeples v. R. R.; Edwards v. R. R.; Kearney 
v .  R. R., 228 N.C. 590, 46 S.E. 2d 649; Robinson, Hudson, and Black- 
burn v .  Transportation C'o., 214 N.C. 489, 199 S.E. 725; Person v. 
Bonk, 11 N.C. 294; McIntosh, N. C. Practice & Procedure, 2d Ed., 
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Vol. I, p. 739; 53 Am. Jur., Trial, $66; I C. J .  S., Actions, $109(d). 
"If the conditions essential t o  authorize a consolidation do not exist, 
the court has no discretion to  exercise." 1 C. J .  S., Actions, p. 1346. 

The motion t o  consolidate here was addressed to Judge Bundy's 
discretion. He denied the motion. As there is nothing in the record 
to indicate tha t  he denied the motion as a matter of law, i t  will be 
presumed the Judge Bundy denied i t  in his discretion. Lmman v. 
Asheville, 229 N.C. 247, 49 S.E. 2d 408, and cases there cited,. We 
cannot say, as a matter of law, from an inspection of the record that  
Judge Bundy's denial of the motion constituted an abuse of discre- 
tion - particularly in view of the well established principle that  there 
is a presumption in favor of the regularity and validity of the pro- 
ceedings in the lower court, and the burden is upon the appellant to  
show prejudicial error in the case on appeal. Durham v. Laird, 198 
N.C. 695,153 S.E. 261; McIntosh, N. C. Practice & Procedure, 2d Ed., 
Vol. 2, pp. 238-9. And,, therefore, we are constrained t o  affirm the 
denial below of the motion for consolidation for the purpose of trial. 

Affirmed. 

G U T  R. DAVIS v. W. T. RALPH. 

(Filed 24 February, 1960.) 

Landlord and Tenant 8s 10, 11- 
Where plaintiff's own evidence shows that a t  the end of each year he 

made a separate contract with defendant landlord for the ensuing year, 
land further discloses that  no agreement for renting the land for the 
year in question wag reached, pbixutiff's own evidence discloses that he 
was not a tenant from r e a r  to year and nonsuit is properly entered in 
his action for breach of lease agreement. 

APPEAL by plaintiff from Stevens, J., a t  December 1959 Civil Term, 
of BEAUFORT. 

Civil action to  recover damages for alleged breach of oral share- 
crop arrangement for the year 1956 in accordance with terms of pre- 
existing contract. 

Defendant answering denies in material aspect the allegations of 
the complaint. 

Upon trial in Superior Court plaintiff testified in pertinent part 
that:  "It was ordinarily my practice while I was renting from Dr. 
Ralph to make arrangements a t  the end of the year with him for the 
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coming year. Each year when the year was completed I went t,o see 
Dr. Ralph and always rented it  ahead. Ordinarily i t  would be before 
December. It could be right after the merchandise was harvested. 
That was usually sometime around December. I n  December of the 
year 1955 I had a conversation concerning 1956. Dr.  Ralph said 'I 
don't know what I'm going to do with that  piece of land another 
year.' " 

And again the plaintiff testified: "I had no other conversation with 
Dr. Ralph concerning this land during the month of December 1955. 
The next conversation I had with Dr. Ralph concerning the renting 
of this land was in June or July * * * I went into his office and asked 
him what he had decided to do. He  said 'I have not decided to do 
nothing. I told you last year that  I wss not going to rent i t  to you 
next year.' I said 'Doctor, you did not tell me that. I can tell you 
the exact words you said. You told me that  you did not know what 
you were going to do with that  piece of land another year.' " 

Motion of defendant entered when plaintiff rested his case for judg- 
ment as of nonsuit was allowed. To  judtgment in accordance there- 
with plaintiff excepts and appeals to Supreme Court, and assigns 
error. 

Wilkinson & Ward for plaintiff, appellant. 
Carter & Ross for defendant, appellee. 

PER CURIAM: While there is much other evidence shown in the 
record of the case on appeal the quoted portions hereinabove set forth 
are pivotal, and justify the ruling of the trial court from which ap- 
peal is taken. Taking the evidence in the light most favorable t.o 
plaintiff, as is done in considering motion for judgment as of non- 
suit, i t  seems clear that  plaintiff recognized that  he was not a tenant 
from year to  year but that  each year he entered into a new agreement 
with defendant for the renting of the land, and, that there was 110 

agreement for the year 1956. Hence the judgment as of nonsuit is 
Affirmed. 
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J. W. SWAYN'GIY v. R. H. SAMPSON. 

(Filed 24 February, 1980.) 

APPEAL by defendant from Thompson, S. J., September 1959 Special 
Term, of JACKSON. 

Action to recover $300.00, balance of contract price for construc- 
tion of a private road or driveway. Defendant pleads failure of plain- 
tiff t o  complete the construction in accordance with the contract, an 
offset of $300.00 expended by defendant for completion of the drive- 
way, and counterclaim for the further sum of $35.00. 

Defendant failed to tender an issue on his counterclaim. The jury 
answered in favor of plaintiff the issue sdbmitted by the court. 

From judgment in accordance with the verdict defendant appealed 
and assigned errors. 

T. D. Bryson, Jr., and Marcellus Buchanan for plaintiff. 
Hall 6;: Thornburg for defendant. 

PER CURIAM. The evidence was conflicting. There was an issue 
of fact for the jury which was resolved by the twelve in plaintiff's 
favor. The jury might well have decided the issue differently, but 
we see no legal ground for disturbing the verdict. All assignments 
of error relate to the charge of the court. When read contextually, 
the charge is found to be free of prejudicial error. Weavil v. Trading 
Post, 245 N.C. 106, 115, 95 S.E. 2d 533; Taylor Co. v. Highway Com- 
mission, 250 N.C. 533, 539, 109 S.E. 2d 243. 

No error. 
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(Filed 2 March, 1960.) 

1. Wills 8 2 3 b  
Testimony of testatpix's mental incapacity before and af ter  the exe- 

cution of the instrument is competent only insofar a s  i t  tends to throw 
,light upon her testamentary capacity a t  the time of executing the in- 
strument, and therefore such testimony must be limited to a reason- 
able time before and after the crucial time, and what is a reasonable 
time must be determined in accordance with the facts and circumstances 
of each particular case. 

2. Same-- Pr ior  occurrences held too remote in point of time to be 
competent on issue of mental  capacity. 

Where abundant evidence of testatrix's mental incapacity two years 
before and two years af ter  ,the time of the execution of the instrument 
is admitted, the exclusion of testimony of a n  occurrence some ten years 
prior to  the execution of the instrument, when testatrix gave a n  ac- 
quaintance a lot and some money, and the exclusion of testimony of 
declarations by testatris, a women of some age, a s  to her engagement 
for a short time to a young man, who procured a large sum of money 
from her some four years prior to the date  the instrument was exe- 
cuted, held not prejudicial, the testimony of one witness as  to  such 
declarations by testatrix having been admitted for the limited purpose 
of showing the condition of testatrix's mind a t  the time the witness 
knew her, and there being no request by caveators that  the testimony 
of the other witnesses a s  to such declarations should be admitted for 
this limited purpose. 

3. Wills 5 230 
Undue influence must ordinarily be established by circumstantial e ~ i -  

dence relating to the effect of a long course of conduct upon the mind 
of testatrix, and therefore proof of undue influence must usuaily cover 
a multitude of facts and circumstances forming a pattern. 

4. Same- 
The determination of whether incidents and circumstuncer relating 

to testatrix a r e  too remote in point of time from the execution of the 
paper wniting to render evidence lthereof competent a s  tending to estab- 
lish undue influence a t  the crucial time, is not susceptible to a r b i t r a u  
rule, but must be left in large measure within the discretion of the 
trial court. 

The exclusion of testimow that  testatrix aided a n  acquaintance of 
long standing by giving him a lot and advancing him money heM not 
erroneous, i t  appearing that  the transaction occurred more than ten 
years prior to  the execution of the instrument, and that the recipient 
of the gift was not a benefwiary under the will and was not charged 
with exerting any undue influence. 
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The burden is upon appealing careatom to show prejudicial error in 
the exclusion of evidence. 

7. Wills 5 23c- 

Testimony of declarations of testator which disclose his s ta te  of mind 
or  tend to show that  he did or did not act freely and voluntarily a t  the 
time of executing the instrument is competent as  substantive proof on 
the issue of undue influence, and testimony of other declarations of 
testator when relmant, may be admitted a s  corroborative evidence, a l-  
thnugh such corroborative testimony alone is insufficient to establish 
the fact a t  issue. 

8. Sam- 
Testimony of declarations of testatrix in regard to her involvement 

with a young man, to whom she was engaged for a short time, and who 
obtained a large sum of money from her some ten years prior to the 
execution of the instrument, is  competent solely as corroborative evi- 
dence of her s tate  of mind a t  the time of executing the instrument, and 
where the testimony of one witness a s  to such declaration is admitted 
for this purpose, the exclusion of testimony of other witnesses of like 
dwl:~rations will not be held for error in the absence of request bg 
careators that  i t  be admitted for the purpose of corroboration. 

9. Appeal and Error § 1- 
Correct rulings of the c o u ~ t  in regard to the admission of testin~ony 

on the issues of undue influence and mental capacity on the basis of 
whether the evidence related to  instances reasonably near in point of 
time to the execution of the will, will not be disturbed because of in- 
timation by the court that  i t  would rule upon suOh testimony arbitrarily 
on the  basis of whether the instances occurred within two years before or 
two years after the execution of the instrument. 

10. Wills 5 2 3 b  
A witness may relate incidents of conversation, conduct and dr- 

mranor of testator which tend to show testamentary capacity or want 
thereof. and it  is not necessary that  such witness have or express an 
opinion as  to the mental capacity of testatnr, o r  that  the incident or 
incidents related be known to another witness who expresses such opiu- 
ion. 

The e~clnsiou of testimony of one witness as  to a n  incident bearing 
upon testatrix's mental incapacity will not be held for prejudicial error 
when the incident excluded is remote in point of time to the execution 
of the paper writing and a n  abundance of testimony of other witnesses 
is admitted in regard to incidents less remote. 

12. Apwal  and E ~ m r  9 41- 

The exclusion of cumulative evidence will not be deemed prejudicial 
unless there is some reasonable likelihood that  its admission would 
hare  changed the result of the trial. 



IN T H E  SUPREME COURT. 

13. Wills Q a&: Evidence Q a6- 
While former inconsistent wills may be competent upon the iwue of 

undue influence, where a prior will is not offered in evidence or its un- 
availabilitg shown, the  court c o r m t l y  excludes testimony as  to  tbe 
g~ovi&ons of such former will, since the  paper writing itself is the  best 
evidence of its contents. 

Where the record does not show that  a request for special inshuc- 
$ions were signed and tendered i n  apt time, a n  exception to the fail- 
ure of the court to give such instructions will not be sustained. 

15. bs 
I& is not required that the count give instruotions requested in the 

exaot language, i t  being sufecient if the pentinent and applicable por- 
tions of the requested instructions &re substantially given in the charge. 

16. Trial Q 33- 
iIn a protracted trial i t  is not error for the court, aster the jury had 

been deliberating for a number of hours, to have the jury returned to 
the  courtroom and to remind the jury of the gravity and importance 
of their position and the duty imposed on them to discuss and consider 
t h e  evidence with deliberation, and to compose their differences and 
~ e t u r n  a verdict if they can conscientiously do so. 

17. M a l  Q 48- 
Jurors  will not be allowed to attack or overthrow their verdict, nor 

will evidence from them be received for such purpose. 

18. Trfal Q 6%- 
The failure of the court to set aside a verdict in its discretion upon 

learning that  one of the jurore took into the jury room a n  Fhcgclapedia 
and read to %e other jurors a definition of law involved i n  the suit, 
d l  not be disturrbed on appeal, it appearing thalt the definition con- 
tained in the Encyclopedia was more favorable to  appellants than the 
correct rule of law and that  the incident, although erroneous as  a 
matter of law, was not sutliciently prejudicial to require the exercise 
of the discretionary power of t h e  court. 

BOBBITT, J., concurs in result. 
,HIWINS, J., dissenting. 

PABKEE, J., joins in  the dissent. 

APPEAL by caveators from Carr, J., January 1959 Civil Term, of 
DURHAM, docketed and argued as No. 667 a t  Fall Term, 1959. 

Mrs. Florence Hall died 8 June 1955 a t  the age of 85 years and 
left a paper writing purporting to ,be her last will and testament. It 
was probated in common form by the Clerk of Superior Court of 
Durham County on 10 June 1955. Fannie E. Baker, half-sister of 
decedent, filed caveat on 8 June 1956. Answer to caveat was filed by 
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W. H. Penny, the executor named in the paper writing, and by the 
guardian ad litem for the unknown heirs and next of kin of decedent. 
The four devisees and legatees named in the purported will are resi- 
dents of Durham and none of them are related by blood or marriage 
to the testatrix. Twenty-eight of her heirs a t  law and next of kin are 
named in the caveat. Nine of these reside in Currituck County, two 
in Perquimans County, one in Cumberland County, one in Craven 
County, eleven in the State of Virginia, and the residences of four 
are unknown. 

Florence Hall, nee Ballance, was born 17 August 1870. The record 
is not specific as  t o  her place of birth, but i t  is inferred that Curri- 
tuck is her native county. She was orphaned a t  an early age. A rela- 
tive sent her t o  Oxford Orphanage when she was eight years old. She 
was reared and educated there. It does not appear of record that she 
ever again resided in her native county or eastern North Carolina. 
She married J. S. Hall. He  was in the undertaking business and a t  the 
time of his death in 1928 was co-owner of Hall-Wynne Funeral Home 
of Durham. Mrs. Hall spent her adult life in Durham. She did not 
bear a child. She and her husbandr adopted a son but he died a t  the 
age of eighteen. 

So far as the record discloses, the last time testatrix ever saw one 
of her relatives was in 1931 and none of them ever visited her in Dur- 
ham. What property she had was left t o  her by her husband. The 
estimated value of her property a t  the time of her death was $150,000, 
of which approximately $42,000 was personal property consisting 
principally of money. 

Several of caveators' witnesses testified to declarations of Mrs. 
Hall concerning her kinspeople. Mrs. Geneva Conklin: "She said 
that she didn't know if she had any people living or not, that she 
believed they were all dead. And once every now and then she would 
mention someone in her family, and where she came from and who 
she was before she married, and about her life in the orphanage." 
Mrs. Sarah Mangum: "I never heard her say anything about her 
relatives except for the one half-brother who carried her t o  the or- 
phanage. I don't think she liked that . . . Mrs. Hall said she was go- 
ing to leave the money to people that had been good to her." Mrs. 
Margaret Kemp Kersey: "Yes, she told me that her half-brother sent 
her to the orphanage when she was a young child. Yes, she was reared 
there until she got married." 

The pertinent parts of the purported will are as follows: 
"Second. At the time of executing this last will and testament I 

have conveyed by deed my two-thirds inkerest in certain property 
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known as 111 E. Chapel Hill Street and 108 Morris Street, now oc- 
cupied by Penny Furniture Company, to  my friend, W. H. Penny, 
subject t o  my life estate. I hereby affirm said conveyance and said 
deed, and i t  is my desire that  said W. H. Penny have this property 
as conveyed t o  him. 

"Third. At  the time of executing this last will and testament I have 
convey& by deed certain property known as 605 Mangum Street and 
a house and lot at 103 Broadway Street t o  my friend, W. B. Julian, 
subject t o  my life estate. I hereby affirm said conveyance and said 
deed, and i t  is my desire that  said W. B. Julian have this property as 
conveyed to him. 

"Fourth; I devise and bequeath t o  my friend, Hubert >I. Brown, 
six (6) shares of Citizens National Bank Stock. 

"Fifth; I have left a letter t o  my friend, W. H.  Penny, directing 
him as executor of my estate to  give to  certain other of my friends 
certain personal property upon my death. I hereby devise and be- 
queath t o  my friend, W. B. Julian, such furniture and household 
equipment within my house on Mangum Street tha t  I have not in- 
structed my Executor t o  deliver otherwise in said letter referred to 
above. 

"Sixth; I devise and bequeath all the residue of my estate, regard- 
less of the type of property, whether real or personal, t o  I I ~  friends, 
Hubert M. Brown, W. B. Julian, R. R. Cannada and W. H. Penny, 
share and share alike. I n  the event that  any of the four above named 
parties shall predecease me, then I desire that  the residue of my es- 
tate shall be divided between those surviving me a t  the time of my 
death, @hare and share alike. 

"Seventh. I have devised and bequeathed the above property to  
my friends and have purposely omitted devising and bequeathing any 
property whatsoever t o  any of my relatives. The above named parties 
have been friends of mine for many years and have rendiered many 
favors to  me and/or my deceased husband. It is the desire and intent 
of this will that  I bequeath my property in the manner set forth 
above, and in order to  make my intent and purpose more certain, I 
have conveyed certain property above referred to  by deed to W. H. 
Penny and W. B. Julian, subject t o  my life estate, in order that  there 
can be no mistake as to the intent and purpose of this will. I n  the 
event any question is raised as t o  said conveyance made by me, I here- 
by devise and bequeath said property as designated in paragraph 
two of this my last will and testament t o  my friend W. H. Penny, 
and I hereby devise and bequeath said property designated in para- 
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graph three of this my last will and testament to  my friend, W. B. 
Julian. 

"Eighth. My  executor shall not be required to furnish bond. 
"Ninth. I hereby constitute and appoint my friendi, W. H. Penny, 

my lawful executor . . ." 
This paper writing was signed by Florence Hall on 29 August 1951 

and attested by three witnesses. 
The caveat alleges that  the execution of the paper writing was ob- 

tained by the undue influence of W. H.  Penny, the named executor and 
principal beneficiary, and a t  the time of execution thereof testatrix 
lacked mental capacity t o  make a will. 

At the trial nineteen witnesses testified for propounders and ten  
for caveators. The trial lasted for approximately a week. The evidence 
was in sharp conflict on the issues of mental capacity and undue in- 
fluence. 

Issues were submitted to  and answered by the jury as follows: 
"1. Was the paper writing, dated August 29, 1951, and offered for 

probate as the Last Will and Testament of Florence Hall, executed 
according to law? Answer: Yes. 

"2. Did Florence Hall, a t  the time of the execution of said paper 
writing, -4ugust 29, 1951, lack sufficient mental capacity to  make 3 

will? Answer: No. 
"3. Was the execution of said paper writing procured by the exer- 

cise of undue influence over Florence Hall, as alleged in the Caveat'? 
Answer: No. 

"4. Is s a ~ d  paper writing, dated August 29, 1951, as propounded', 
and each and every part thereof, the Last Will and Testament of 
Florence Hall, deceased? Answer: Yes." 

From judgment declaring said paper writing t o  be the last will and 
testament of Florence Hall, caveators appealed and assigned errors. 

Arthur 17a?zn and Wilton Walker for Caveators, appellants. 
E. C'. Brooks, Jr., Reade, Fuller, Xewsom & Graham, and James 

T. Hedrick for Propounders, appellees. 

MOORE. J. Caveators noted 128 exceptions and made 60 assign- 
ments of error. The record, including assignments of error, contains 
368 mimeographed pages and the briefs contain 91 pages in addition. 
All have been carefully read, noted and considered by the Court. It 
would serve no useful purpose to discuss the assignments of error 
seriatim. They will he examined in their application to the questions 
of law raised in appellants' brief. 
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(1). Caveators insist that  the court erroneously set up, a t  the be- 
ginning of the trial, an arbitrary time limit of two years before and 
two years after the execution of the will on 29 August 1951 beyond 
which no evidence of conduct, transactions, declarations or condi- 
tion of testatrix would be admitted. They contend that the court 
adhered to  this arbitrary rule and thereby excluded relevant, ma- 
terial and competent evidence favorable to caveators and bearing 
upon the questions of mental capacity and undue influence. 

Testimony of caveators' witness, Harold Mangum, to the follow- 
ing effect, was excluded: He is 47 years old and has known Mrs. Hall 
since he was 7 or 8 years of age. Prior to 1941 she gave him a vacant 
lot "right a t  the old city limits" of Durham and advanced $2,000 to 
help him build a house there. 

Mrs. Geneva Conklin testified in substance without objection: She 
first became acquainted with Mrs. Hall "about April or May of 1951" 
and saw her often thereafter. Mrs. Hall told her she had had "quite 
a bit of trouble with a young man," George Whitfield, had bought 
him a Cadillac automobile, had given him a deed to property in Hen- 
dersonville and had gone with him on a trip to Hendersonville. Mrs. 
Hall further stated that Whitfield was in his early twenties, she had 
intended to marry him, had gotten a marriage license for that pur- 
pose but had been advised against the marriage by another man, and 
Whitfield had gotten her out of forty to forty-five thousand dollars. 
Mrs. Hall '(dwelt on i t  all the time." Mrs. Hall was not definite in 
her statements as to the time of these transactions with Whitfield. 

The record discloses that Whitfield was married to another woman 
on 15 February 1947 and such transactions as were had by testatrix 
with Whitfield were about the years 1946 and 1947. 

At the close of the evidence for caveators the court made the fol- 
lowing ruling with respect to Mrs. Conklin's testimony above sum- 
marized: "Gentlemen of the Jury, . . . (Mrs. Geneva Conklin) . . . 
stated that Mrs. Hall talked about the transactions quite a bit, and 
that the transactions she had with this young man seemed to be on 
her mind. The court instructs you that as to that testimony you may 
consider the fact that Mrs. Hall . . . seemed to have a transaction of 
that kind on her mind a good deal as i t  might tend to show a condi- 
tion of her mind a t  the time Mrs. Conklin knew her. But as t o  the 
exact details of what took place between Mrs. Hall and the young 
man George Whitfield . . . you will not consider them, and disregard 
them and erase them from your mind and do not permit them to in- 
fluence you in your verdict." Caveators excepted to this instruction. 

In  the absence of the jury, Mrs. Sarah Mangum and Mrs. Mar- 
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garet Kemp Kersey, caveators' witnesses, andl W. B. Julian and Hu- 
bert M. Brown, propounders, related similar declarations by Mrs. 
Hall, some in more and some in less detail than Mrs. Conklin. Mrs. 
Kersey stated that  her conversations with Mrs. Hall were in 1949 and 
that sometime prior thereto she had seen Whitfield a t  Mrs. Hall's 
home "many a-time," but she was not definite as to  the year or years. 
Mr. Julian testified that he met Whitfield in 1948 and had conversa- 
tions with Mrs. Hall about him that  year. Mr. Brown stated that  in 
1947 Mrs. Hall showed him a marriage license, he didn't read the 
names on it, he asked her if she knew what she was doing and she said 
she had a right to  do what she wanted to, that  she tore the license in 
two in the course of the conversation. 

Upon objection, the court excluded the evidence summarized in the 
preceding paragraph on the ground that  the transactions related by 
Mrs. Hall to  the witnesses were too remote in time, having occurred 
four to four and one-half years prior t o  the execution of the will. The 
record discloses no exception to  the exclusion of Mr. Julian's evidence. 
Jones v .  Jones,  235 N.C. 390, 391, 70 S.E. 2d 13. It does not appear 
from the record that  caveators requested that  the excluded evidence 
be admitted for the limited purpose of showing the state of testa- 
trix's mind, as was done with respect to Mrs. Conklin's testimony. 

We must consider the relevancy and competency of the evidence 
in question as i t  relates both to mental capacity and undue influence. 
The rules of admissibility of evidence are somewhat different on these 
issues. 

Upon the second issue the ultimate inquiry was whether or not 
Mrs. Hall had testamentary capacity a t  the time she signed the 
paper writing on 29 August 1951. The competency of a testator to 
make a will is to  be determined as of the date of its execution. In re 
Will of  Hargrove, 206 N.C. 307, 309, 173 S.E. 577. Evidence of 
capacity a t  other times is important only in so far as i t  tends t o  show 
mental condition a t  the time of such execution. In  re Will o f  Stocks, 
175 N.C. 224, 225, 95 S.E. 360. 

"The decided weight of authority upon the subject is t o  the effect 
that  the conversation, acts, conduct and general demeanor of a testa- 
tor or testatrix previous t o  the execution of a will, a t  the time of the 
execution, and subsequent to  the execution thereof are competent and 
relevant upon the issue of testamentary capacity. . . . The rule of 
reason has been adopted as the law in this State. I n  the Will o f  Stocks, 
175 N.C. 224, 95 S.E. 360, the Court quoted with approval the ut- 
terance of the Minnesota Court, as follows: 'Where the issue is the 
mental capacity of the testator a t  the time of making the will, evi- 
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dence of incapacity within a reasonable time before and after, is 
relevant and admissible.' Naturally, i t  will be inquired what is meant 
by reasonable time. No precise or mathematical definition can be 
fashioned. The term itself is ordinarily clearer than definitions. Usu- 
ally definitions cloud rather than clarify. The interpretation of the 
term must ultimately depend upon the variability of given facts and 
circumstances." In re Will of Hargrove, supra. ". . . (T)he  matter 
rests very largely within the discretion of the trial court according t o  
the circumstances of the particular case. While i t  has been said that  
much latitude should be allowed in the admission of this evidence, 
such evidence must be sufficiently near in point of time to aid in de- 
termining the testator's condition a t  the time of execution, and if 
evidence is too remote in point of time, i t  may be excluded." 94 C.J.S., 
Wills, sec. 50, p. 752. 

I n  the instant case, near the beginning of the trial but after six 
witnesses had testified and while Mrs. Conklin was on the witness 
stand, the court, addressing the attorneys, said: "I rather think i t  
is a part of wisdom here to adhere as closely as possible to  the rule 
laid down in the Hargrove case, namely, that  some two years, or 
probably three in some instances, have not been disapproved. . . . I 
think you are treading on questionable ground if you undertake t o  
exceed the Hargrove rule either way. . . . And I am rather inclined 
to  restrict i t  t o  that  period, and only pass on its competency if you 
go to the four years when that  becomes absolutely necessary. I think 
the Hargrove case is authority for that. I believe if you will follow 
that  rule you will be on safe ground, and when you get above two 
years before and after, you are to get in sort of dangerous territory." 
After making this statement, the court in nearly every instance limit- 
ed the evidence with respect t o  testatrix's conduct, transactions, dis- 
cussions and condition to that period within two years before and 
after the execution of the will. 

In re Will of Hargrove, supra, is the case referred t o  by the court; 
i t  was followed very closely in the trial of the case sub judice. I n  
the Hargrove case the testatrix was an elderly woman, though her 
exact age was not given, and she was never married. The will was 
executed 27 February 1906; testatrix died in 1930. Under the will 
nearly all property was devoted t o  religious purposes. Caveat was 
filed by certain nephews. Sixteen of caveators' witnesses had not 
known tesbatrix until after the execution of the will. They made her 
acquaintance a t  times ranging from two to  twenty years after the will 
was made. All testified that  in their opinion Miss Hargrove did not 
have testamentary capacity on 27 February 1906. The Court said: 
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"There is no evidence that the testatrix suffered with a disease tend- 
ing to produce mental impairment and progressive in its nature. The 
opinions of the witnesses referred to  were based upon disconnected 
and unrelated incidents. . . . At least, i t  can be stated that  no case in 
this State has been called to the attention of the Court in which dis- 
connected incidents occurring more than two or three years after the 
execution of the will have been approved in determining mental capac- 
ity. Therefore, the Court is of the opinion that  such evidence, whether 
offered by propounders or caveators, is incompetent. However, it is 
not to  be assumed that the Court intends to  prescribe a time limit. 
The best that  appellate courts can do in dealing with the subtle pro- 
cesses of the mind is to  interpret facts in such cases by the rule of 
reason and common sense." 

The case a t  bar is in some respects analogous to the Hargrovc case. 
Aliss Hargrove and Mrs. Hall were both elderly women. Neither 
had any immediate family. Miss Hargrove suffered no disease tend- 
ing to  produce mental impairment and progressive in its nature. Dr. 
Waldo Horne testified that  he had been Mrs. Hall's physician for 
about fifteen years, from 1949 to 1953 he hadl seen her professionally 
three t o  five times a year, "her physical condition was good . . . she 
did have a bad heart a t  that  time . . . she did not have a bad heart 
in 1949 to 1951 . . . later she had a bad heart," he treated her most 
of the time for "flu, colds and such things," and she did have some 
slight high blood pressure. There was some lay testimony of heart 
trouble, high blood pressure and dizziness. Mrs. Conklin testified 
she did not see any change in her mind from 1951 to 1933. There 
is no testimony of a sudden or abrupt change in her phyairal or 
mental condition a t  any time prior to  her death. 

There is abundant evidence from caveators' witnesseh tending to 
show testamentary incapacity from 1949 to 1953. The following state- 
ments are typical: She was incapable of managing her affairs, was 
old, weak, nervous and mixed up emotionally. Her conversations 
wandered from one subject to another, she repeated things over and 
over, her memory was badi. She was disturbed over the affair with 
the young man. She imagined she heard knocking a t  the door, her 
telephone and doorbell ringing, and people eavesdropping on her tele- 
phone line. She didn't like people, said nothing good about anyone, 
didn't like children. She sat on her porch and made faces and vulgar 
remarks to  passersby and people next door, would get up, turn her 
back and flirt her skirt-tail a t  them, and thought people were talking 
about her and laughing at her. She had no idea of the value of her 
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property and wanted to tear down one of her houses. Once she said 
if she had a gun she would "go out killing." 

In  the light of all the circumstances and the evidence adduced by 
caveators and admitted by the court, we cannot say that  i t  was an 
unreasonable exercise of discretion for the court, on the question of 
testamentary capacity, to exclude the Manguin transactions which 
took place more than ten years prior to  29 August 1951, or t o  exclude 
the declarations of Mrs. Hall with respect to her transadions with 
Whitfield four to four and one-half years 'before this date. Further- 
more, the court permitted the jury to consider the testimony of Mrs. 
Conklin with reference to the Whitfield transactions in so far as "it 
might tend to show a condition of her (Mrs. Hall's) mind a t  the time 
Mrs. Conklin knew her." Had a request been made and allowed for 
the testimony of Mrs. Mangum and Kersey and Messrs. Julian and 
Brown to  be considered by the jury in the same manner i t  would have 
been merely cumulative. The Mangum and Whitfield transactions are 
isolated and disconnected incidents having no direct relation to the 
time of the execution of the will other than such effect as  the latter may 
have had on testatrix's state of mind, And as  t o  that, caveators had 
the benefit of it and the jury undoubtedly considered it. 

We come now to the question as to whether or not the court erred 
in excluding this evidence on the issue of undue influence. Caveators 
contend that  the rejected evidence shows definite susceptibility to  
influence on the part of testatrix. 

"Undue influence is frequently employed surreptitiously and is chief- 
ly shown by its results. When the issue of undue influence is raised, the 
question presented is usually one of the effect of a long course of con- 
duct upon the mind of the testator a t  the time the will is made, and the 
evidence by which i t  is established is usually circumstantial. In re Will 
of Lomm, 226 N.C. 498, 39 S.E. 2d 388; (and other citations). I n  
the Lomax case, speaking of evidence to  show undue influence in a will 
case, the Court said: 'almost necessarily the proof must cover a 
multitude of facts or circumstances going into the pattern' . . ." In re 
Will of Thompson, 248 N.C. 588, 593, 104 S.E. 2d 280. 

The question of remoteness of evidence bearing on the issue of 
undue influence is, to a large extent, in the discretion of the trial 
court; there is no arbitrary rule as to  the time over which the in- 
quiry may extend,. In re Everett (Vt. 1933), 166 A. 827; Annotation: 
224 A.L.R., Will Contest - Remoteness, sec. 11, pp. 434 et seq. 

The court ruled that testatrix's transactions with Mangum were 
too remote. It must be borne in mind that  the caveat alleges that  
the purported will was obtained by the undue influence of W, H. 
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Penny. Mangum's transactions occurred more than ten years before 
the making of the will and had no relation t o  any of the activities of 
Penny. I t  does not appear from the record that  Penny knew Mangum 
or had any knowledge of Mangum's dealings with Mrs. Hall. Mrs. 
Hall knexv Mangum when he was a little boy, and prior t o  1941 gave 
him a lot in the edge of town and advanced him $2,000 to aid in 
buildiing a home. The probative value of these incidents in showing 
susceptibility to  influence is trivial. Besides, they have no bearing a t  
all upon Penny's exertion of undue influence upon Mrs. Hall. They 
are not only remote in time but remote in effect. Mangum was not 
named in the will. The exclusion of this evidence was proper and not 
an unreasonable exercise of discretion. The burden is upon caveators 
to  show prejudicial error. In re Will of Thompson, supra, a t  page 598. 

The Whitfield transactions appear only through the declarations 
of testatrix. 

It is generally held that "Declarations made either before or after 
the execution of the will, but not part of the res gestae, are mere 
hearsay and are not admissible as direct evidence of the exercise of 
fraud or undue influence. They may be received in evid~ence, how- 
ever, t o  show the state and condition of the testator's mind. Thus, 
they may be admitted to prove or disprove his weakness of mind and 
consequent susceptibility t o  undue influence, or his feelings and at- 
titude toward, and relations with, persons mentioned in or excluded 
from his will, . . . I n  some cases, where there has been other indie- 
pendent evidence of undue influence, declarations of the testator 
have been admitted as corroborative evidence; and on the other hand, 
i t  is held that such declarations are admitted only as corroborative 
evidence, and cannot properly be received where there has been no 
foundation laid with other evidence. Thus, where undue influence is 
shown by other evidence, the testator's declarations may be admitted 
in evidence, not to show the existence or exercise of such influence, 
but t o  show the effect i t  had on his mind. When the courts do permit 
the declaration of a testator to  be received in evidence, they do so 
with great caution and confine it  strictly t o  the purpose for which it  
is admitted. . . . Declarations of the testator which show tha t  he was 
influenced by a person other than the one charged with procuring the 
will by undue influence has been held to be inadmissible. . . . Declara- 
tions made by the testator, in order to  be admissible, must be made 
at a time not too remote from the making of the will. Where no time 
is fixed to indicate how long before the making of the will the declara- 
tion was made, such statement is not admissible. Declarations made 
a long time prior or subsequent t o  the time of the execution of the 
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will may be inadmissible as too remote. The determination of whether 
or not a declaration is too remote has been held to  rest somewhat 
within the discretion of the court, and that  remoteness was to  be 
measured in terms of causation and relation to  the issue, rather than 
in terms of time." 94 C.J.S., Wills, sec. 247, pp. 1112-1116. 

Our Court has not always followed the majority view as to  ad- 
missibility and effect of testator's declarations with respect to  the 
issue of undue influence. I n  re Will of Ball, 225, N.C. 91, 33 S.E. 2d 
619; I n  re Craven, 169 N.C. 561, 86 S.E. 587; I n  re Fowler, 159 N.C. 
203,74 S.E. 117; Linebarger v. Linebarger, 143 N.C. 229, 55 S.E. 709; 
Kirby v. Kirby, 44 N.C. 454; Howell 71. Barden, 14 N.C. 442; Reel 
v. Reel, 8 N.C. 248. I n  re Will of Ball, supra, has a clear and clari- 
fying discussion of this subject. There it is said: "So then with us 
the rule comes to  this. Evidence of declarations of the testator which 
disclose his state of mind a t  the time of the execution of the paper 
writing or the circumstances under which i t  was executed, tending 
t o  show he did or did not act freely and voluntarily, is competent as 
substantive proof of undue influence. I n  re Fowler, supra. Other dec- 
larations, when relevant, may be admitted as corroborative or sup- 
porting evidence, but alone they are not sufficient to  establish the fact 
a t  issue. Lee v. Williams, 111 N.C. 200, 16 S.E. 175. See also I n  re 
Shelton's Will, 143 N.C. 218; I n  re WeLborn's Will, 165 N.C. 636, 81 
S.E. 1023; I n  re Mueller's Will, 170 N.C. 28, 86 S.E. 719; I n  re Bailey, 
180 N.C. 30, 103 S.E. 896." 

Whitfield is not a beneficiary under the will. His transactions were 
not connected with or related to  any acts or conduct of Penny. There 
is no evidence that  Penny knew him or had any knowledge of his 
dealings with Mrs. Hall. Mrs. Hall's declarations concerning her 
transactions with Whitfield are a t  best only corroborative evidence 
and admissible only to  show her state of mind and her suweptibility 
to influence. They are not substantive evidence of the truth of the 
transactions referred t o  by her, and as to  these transactions them- 
selves her declarations are hearsay. The court admitted the testi- 
mony of Mrs. Conklin with respect thereto as bearing upon the state 
of testatrix's mind. This was proper and admission for any other 
purpose, over objection and request to limit, would have been error. 
-4s already indicated, caveators got the benefit of this testimony un- 
der proper instructions. T'here was no request by caveators for ad- 
mission of the further evidence on this point for this restricted pur- 
pose. 

Without objection testimony of many witnesses was admitted to  
the following import: On occasions Mrs. Hall said she didn't have 
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a man but could get her a man, the money she was leaving behind 
would go to Mr. Bennett, a good friend of hers, and other friends. 
She liked to talk about men and would discuss them and referred 
to certain men as "nice looking" and "handsome." She was partial 
to men. When she was "courting" she wore "up to date clothes," 
said she had a sweetheart to  take her out, said 'she was courting 
Richard Bennett and said she used t o  go with George Whitfield and 
Harold Mangum. She changed a good bit when she went around with 
boys, didn't want to  talk about anything except going with them. 
The thing she dwelt on most was about young girls and boys, the 
way young girls acted. There was a man calling a t  Mrs. Hall's home 
in 1948 and 1949. He  would go there mostly a t  night. He  wasn't mar- 
ried and went with her until the time of her death. When he called she 
would put the lights out. She said she had helped several young men 
and this was her form of charity. Bennett fixed her clock and brought 
her books to read. 

There was no prejudicial error in the court's rulings. We do not 
find them arbitrary in the application made to the evidence offered. 
The reasons given for the rulings were partially a t  variance with ap- 
plicable rules of law, but where, as here, no prejudice is involved the 
rulings will not be held erroneous. The trial court has the duty not 
only to  insure to  all litigants a full and fair hearing but t o  keep the 
inquiry within reasonable bounds and bring the proceedings to  a 
reasonably expeditious termination. 

(2) In the absence of the jury A. T.  Fowler, caveators' witness, 
testified: He had operated a service station a t  the corner of Mangum 
and Broadway for twelve years. Sometime in 1948 a sewer pipe had 
been laid through Mrs. Hall's driveway. The excavation for the pipe 
had been filled but the dirt had not settled. She asked Fowler to  
pack the dirt by running his truck over the driveway and he a t  
first agreed. She then said: ". . . when you get i t  packed, stay out." 
This statement annoyed him and he did not pack the dirt. He  ex- 
plained his attitude toward her by saying: "She didn't bother me 
and I didn't bother her." He expressed no opinion as t o  her mental 
competency. The court excluded the evidence from the consideration 
of the jury and assigned as one reason the remoteness in time. 

Counsel for caveators stated that  he had proof of any number of 
isolated incidents such as Fowler had telated. "They run into the 
hundreds . . . just isolated incidents," from which the witnesses 
"would not have an opinion about her mental condition.'' After indi- 
cating that  he "could not rule on it without hearing it," the court 
said: "Vnless they are related to  the subject matter that  has already 
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been offered, I don't think they would be competent. That is where 
the witness comes up with an entirely new act on her part that no 
other witness has seen or observed, and has no opinion about her 
mental capacity and offers none, I don't t,hink that  would be compe- 
tent." 

The court's statement, next above, is in error. In re Will of Tatun~,  
233 N.C. 723, 727, 65 S.E. 2d 351. I n  the Tatum case, after stating 
the rules under which a lay witness may express an opinion as to  the 
testamentary capacity of a testator, the court declared: "And, of 
course, a nonexpert witness who appears to be qualified, to give an 
opinion, nevertheless may refrain froin doing so, and elect instead 
to relate the facts observed by him, and describe as best he can the 
acts, conduct, and demeanor of the person under investigation. In-  
deed, prior to the notable decision of this Court (delivered by Gaston, 
J.) in Clary v .  Clary, supra (24 N.C. 78),  i t  seems that under the 
rule which prevailed generally in the Vnited States a t  that time, a 
lay witness was permitted to  relate only observed1 facts, and never 
allowed to give an opinion based thereon. Wigmore on Evidence, 
Third Edition, Vol. 111, sec. 1933, p. 31 et seq." It is the law in this 
jurisdiction that a witness may relate incidents of conversation, con- 
duct and demeanor of testator which tend t o  show testamentary ca- 
pacity, or want thereof. And i t  is not necessary that such witness 
have or express an opinion as to mental competency of testator, or 
that  the incident or incidents related be known to another witness 
who did express such opinion. 

Caveators did not offer in evidence the "hundreds" of incidents or 
any of them. So the court's statement was only a declaration, in the 
abstract, unrelated to anything that  actually transpired at the trial 
save, perhaps, the testimony of Fowler. If the exclusion of Fowler's 
evidence was erroneous, the error is not sufficiently harmful to war- 
rant a new trial in view of the abundance of evidence of the acts 
and conduct of Mrs. Hall a t  a time less remote. The exclusion of 
cumulative evidence will not be deemed prejudicial unless there is 
some reasonable likelihood that its admission would have changed 
the result of the trial. Fleming v. R. R., 236 N.C. 568, 575, 73 S.E. 2d 
544; Freeman v .  Ponder, 234 N.C. 294, 308, 67 S.E. 2d1 292; Realty 
Co. v.  Demetrelis, 213 N.C. 52, 55, 194 S.E. 897. 

(3) Hubert M. Brown, a beneficiary under the will in controversy, 
was asked on cross-examination: "Mr. Brown, were you the primary 
beneficiary under Mrs. Hall's will of 1945?" Objection to the ques- 
tion was sustained. Later the court excluded testimony of the same 
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witness to  the effect that  W. H. Penny was not a beneficiary under the 
former will made in 1945. 

It is generally recognized ". . . that  former wills of the testator, ex- 
ecuted a t  a time when undue influence is not charged or does not ap- 
pear to  have been present, which contains provisions inconsistent 
with those of the will in contest, may be admitted . . . in support of 
a charge of undue influence." 57 Am. Jur., Wills, sec. 409, p. 292. See 
also I n  re Will of Mueller, 170 N.C. 28, 30, 86 S.E. 719; Annotation: 
82 A.L.R., Mental Capacity or Undue Influence, p. 970. 

Even so, i t  does not appear from the record that  the will of 1945 
was ever offered in evidence by caveators or its unavailability shown. 
The paper writing itself was the best evidence of its contents. Pegram- 
West v. Insurance Co., 231 N.C. 277, 284, 56 S.E. 2d 607. 

(4) Caveators presented to  the court written request for special 
instructions on the issue of undue influence. They noted an exception 
to the failure of the court to give these instructions. 

The request appears in the record following the court's charge and 
the jury's verdict and is not signed by counsel. There is nothing t o  
indicate that  it was presented in apt time. "Requests for special in- 
structions to  the jury must be . . . Signed by counsel submitting them 
. . . (and) must be submitted t o  the trial judge before the judge's 
charge to  the jury is begun." G.S. 1-181. 

Where the prayer for special instructions is properly presented, 
the court ". . . is not required to  give them in the exact words used, 
and a substantial compliance with the request is sufficient." 2 N.C. 
Practice and Procedure: McIntosh, sec. 1517, p. 56; Michaux v. Rub- 
ber Co., 190 N.C. 617, 619, 130 S.E. 306. While i t  does not appear 
that the prayer for instructions was properly made in the instant 
case, we find that  the pertinent and applicable portions of the re- 
quested instructions were substantially given t o  the jury in the judge's 
charge. 

(5) After the jury had deliberated for approximately seven and one- 
half hours, the court caused them t o  return to the courtroom and in- 
quired of their progress in arriving a t  a verdict. They indicated that  
they were numerically divided ten t o  two and had made no progress 
in the last six ballots. The court they stated: "I presume you gentle- 
men realize was (what) a disagreement means. It means, of course, 
that  i t  will be another week of the time of the Court that  will have 
to be consumed in the trial of this action again. I don't want t o  force 
you or coerce you in any way to reach a verdict, but i t  is my duty to 
tell you that i t  is the duty of the jurors t o  try t o  reconcile their dif- 
ferences and reach a verdict if i t  can (be done without any surrender 
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of one's conscientious convictions. You have heard the evidence in 
the case. A mistrial, of course, will mean that  another jury will have 
to be selected t o  hear the case and evidence again. And the Court 
recognizes the fact that  there are sometimes reasons why jurors can- 
not agree. The Court wants t o  emphasize the fact that  i t  is the duty 
of jurors to  do whatever they can to reason the matter over together 
as reasonable men and to reconcile the difference, if such is possible, 
without the surrender of conscientious convictions and to reach a 
verdict. I mill let you resume your deliberations and see if you can." 
The jury retired and thirty minutes later returned the verdict. 

Appellants contend that the quoted statement was coercive and 
intimidating and compelled an unwilling jury to  reach a verdict. "The 
trial judges have no right t o  coerce verdicts or in any manner, either 
directly or indirectly, intimidate a jury." Trantham v. Furniture Co., 
194 N.C. 615, 616, 140 S.E. 300. But we find nothing in Judge Carr's 
remarks that  tendis t o  any such result. They did not indicate any 
opinion of the court as t o  the weight of the evidence or what the ver- 
dict should be. The court did not know in whose favor the majority 
of the jury was voting. Instructions in almost identical words have 
been approved by this Court. State u. Rrodie, 190 N.C. 554, 557, 130 
S.E. 205. Judge Carr's comments are in accord with a long line of 
decisions in this jurisdiction. State v. Barnes, 243 N.C. 174, 90 S.E. 2d 
321; State v. Lefevers, 216 N.C. 494, 496-7, 5 S.E. 2d 552; Nixon v. 
Oil Mill, 174 N.C. 730, 734, 94 S.E. 410, and many others. "The law 
anticipates a verdict in every case after the jury have had a reason- 
able time for consideration." Osborne v. Willces, 108 N.C. 651, 666, 
13 S.E. 285. ". . . ( N ) o  juror, from mere pride of opinion, hastily ex- 
pressed during the consultation, should refuse to  agree . . . i t  (is) the 
p~ivilege, and, indeed, the duty of each juror t o  reason with his fel- 
lows concerning the facts in the case, with an honest desire t o  ar- 
rive a t  the truth, and with a view of arriving a t  a verdict." Warlick 
v. Plonk, 103 N.C. 81, 83, 9 S.E. 190. Certainly i t  is not error for the 
trial court to remind the jury of the gravity and importance of their 
position and the duty imposed on them to discuss andl consider the 
evidence with deliberation, compose their differences and return a ver- 
dict if they can conscientiously do so. 

(6) Appellants moved to set aside the verdict and in support of 
the motion presented to  the court affidavits of eight of the jurors 
who served a t  the trial. The affidavits are to the effect that  one of 
their number brought to the jury room volume 27 of the Encyclopedia 
Americana containing a definition of "undue influence," that  the defi- 
nition was read t o  the jury and a number of them studied it indi- 
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vidually, and that  the jury was influenced thereby. One or more of 
the affiants stated that  the jury felt that  Penny had influenced Mrs. 
Hall in making her will but decided in favor of the propounders be- 
cause there was no evidence of force or violence. 

The Encyclopedia definition of "undue influence" reads: "UNDUE 
INFLUENCE, a legal term of frequent use in testamentary suits, and 
sometimes in cases of contested elections. Undue influence in the mak- 
ing of a will is exerted when the testator is so unnaturally influenced 
that he makes his will in favor of someone other than his natural 
heirs, - undue influence being oftenest charged when the testator's 
mind was infirm or weakened by illness and his will was made while 
he was under the supervision of the outside beneficiary. Where un- 
due influence is proved the court will set a will aside or allow com- 
pensation. See WILL. 

"In voting, undue influence consists of force, violence, restraint, 
threat or intimidation practiced a t  the polls to  influence votes to  the 
way of thinking of the person making such demonstration. When 
proved it  vitiates the election and subjects the perpetrator to criminal 
action. The burden of proof rests on the party making the accusa- 
tion." Caveators excepted t o  the denial of the motion to  set aside the 
verdict. 

"The jury should make up their verdict upon evidence offered1 to 
their senses; that  is, what they see and hear in the presence of the 
court, and should not be allowed to take papers which have been 
received as competent evidence into the jury room, so as to  make a 
comparison of handwriting, or draw any other inference which their 
imagination may suggest, because the opposite party should have an 
opportunity to  reply t o  any suggestion of an inference contrary to 
what was made in open court. This being the rule as to  papers intro- 
duced as competent evidence, the use of papers not used in evidence 
would, of course, be excluded in any case." 2 N.C. Practice and Pro- 
cedure, JIcIntosh, sec. 1545, p. 69; State v. Stephenson, 218 N.C. 
258, 265, 10 S.E. 2d 819; Brown v. Buchanan, 194 N.C. 675, 679, 140 
S.E. 749. "It is reversible error to  permit the jury to take law books 
with them so that they can determine the law for themselves . . . (1)t 
generally is ground for reversal that  the jury obtained and took into 
the jury room a dictionary which they consulted to  determine the 
meaning of legal or other terms, which they do not understand." t39 
C.J.S. Trial, sec. 465 (b) ,  p. 102. 

We are here confronted with the fnct that  all the evidence of use of 
the Encyclopedia came from the jurors themselves. "It is firmly es- 
tablished in this State that  jurors will not be allowed to attack or 
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overthrow their verdicts, nor will evidence from them be received for 
such purpose." Lumber Co. v. Lumber Co., 187 N.C. 417, 418, 121 
S.E. 755, and cases there cited. This rule has been steadfastly adhered 
to. Lambert v. Caronna, 206 N.C. 616, 621-2, 175 S.E. 303; Campbell 
v. R. R., 201 N.C. 102, 108, 159 S.E. 327; Newton v. Brassfield, 198 
N.C. 536, 539, 152 S.E. 499. The rule is a salutary one. If i t  were 
otherwise, every verdict would be subject t o  impeachment. 

In  our opinion, the patient, painstaking, impartial and learned 
judge who presided a t  the trial below would have set the verdict 
aside in his discretion, notwithstanding the foregoing rule of law, had 
he considered that  the incident worked an injustice to appellants. In- 
deed, i t  is difficult to perceive how the definition in question could 
have prejudiced caveators, despite the affidavits of some of the jurors. 
A juror sufficiently literate and intelligent to have gained any guid- 
ance therefrom would not have applied the portion relating to "elec- 
tions." It would be ridiculous to  suggest that the jury might have 
thought for one moment that  they were passing upon an dection case 
or a case involving undue influence exerted "at the polls." The por- 
tion of the definition relating to will contests is more favorable to 
caveators than that applied by our courts. 

"The rationale of the doctrine of undue influence sufficient t o  avoid 
a will is that influence is exerted by various meants of a kind that  so 
overpowers and subjugates the mind of the testator as t o  destroy his 
free agency, and to make him execute a will, which, although his, in 
outward form, is in reality not his will, but the will of another per- 
son, which is substituted for that  of the testator. (Citing cases). The 
undue influence which renders a will invalid must be of a kind which 
operates on the mind of the testator a t  the very time the will is made, 
and causes its execution. (Citing authorities). 'It is not material when 
the undue influence was exercised, if i t  was present and operating 
on the mind of the testator a t  the time the will was executed.' (Citing 
authority)." I n  re Will of Thompson, supra, a t  page 593. ". . . (U)n- 
due influence is a fraudulent, overreaching or dominant influence over 
the mind of another which induces him to execute a will or other in- 
strument materially affecting his rights, which he would not have 
executed otherwise. Or, to  put i t  another way, i t  means the exercise 
of an improper influence over the mind and will of another t o  such 
an extent that  his professed act is not that  of a free agent, but in 
reality is the act of the third person who procured the re.sult.ll I n  re 
Will of Franks, 231 N.C. 252, 260, 56 S.E. 2d 668. 

We find no error in the refusal of the court to permit the jury to 
impeach the verdict. 
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(7)  As already indicated, there were many assignments of error. 
Those not discussed in this opinion present no novel or unusual ques- 
tions of law. We have carefully considered each of them and find no 
error that  would warrant a new trial. 

No error. 

BOBBITT, J., concurs in result. 

HIGGINS, J., dissenting: The dominant purpose of a jury trial is 
to determine and declare the truth with respect to  disputed issues of 
fact. The pleadings, the evidence, the argument of counsel, and the 
charge of the court - these and these only - form the basis for the 
verdict. The jurors sit together as a body, return the verdict as 9 
body, then disperse. It is a matter of public policy that  they should 
not thereafter be permitted individually to impeach what they did 
as a body. 

However, when it develops that  a verdict was influenced by some- 
thing entirely extrinsic t o  the trial, taken into the jury room and 
used in the deliberation which has, or may have, influenced the ver- 
dict, i t  thereby loses its shield from impeachment. This is so for the 
simple reason that the verdict was not rendered as the law contem- 
plates. No doubt the juror who took his own law to  the jury room 
and used i t  for the purpose of influencing the verdict, acted in good 
faith. A juror who is not satisfied with the law as laid down by the 
court has no right to supplement i t  by his own research. If this be 
proper, the next juror who is dissatisfied with the evidence may want 
to bring in another deed or to call another witness. 

I n  denying the motion to set aside the verdict, the court said: 
" . . . assuming that  there is a variance with the court's instructions, 
and assuming that some of the jurors followed that  in lieu of what 
the court said, yet can you go into the jury room and prove that  
without running right head-on into that  wall that  has been put up 
that  jurors cannot impeach their own verdict. That  is the stone wall." 

The court ordered1 the affidavits of the jurors stricken from the mo- 
tion to set the verdict aside. It seems apparent the court made its 
ruling refusing to set aside the verdict as a matter of law and not of 
discretion. I think i t  was error not to inquire and t o  act in the court's 
discretion. 

Too, I am unable to  agree with the statement in the majority 
opinion that the best evidence rule prevents a witness from testifying 

the contents of a former will (not involved in the litigation) with- 
out accounting for the loss or nonproduction of the document. 

I vote to set the verdict aside and award a new trial. 
I am authorized to say that  PARKER, J., joins in this dissent. 
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Automobiles § 36- 
The doctrine of yes ipsa loquitur is not applicable upon a mere show- 

ing of the wreck of a n  automobile on the highway, but evidence that 
the driver ran off the road to the right whtile attempting to negotiate 
a long curve b the left, with further evidence, physical or direct, tend- 
ing to show that  this was We result of the failure of t h e  driver to  exer- 
cise due care to  maintain a proper lookout and to keep his car under 
control, may raise an inference of negligence sufficient to take the issue 
to the jury. 

Appeal and  Efior § 93- 
Petition to rehear the prior decision of the court sustaining judgment 

of nonsuit allowed in this case for  error of law, i t  appearing Chat the 
physical fact8 and the oral testimony were sufficient to permit a n  in- 
ference of negligence and to take the issue to  the jury. 

Negligence 8 24a- 
Nonsui)t is proper in a n  action to recover for negligence only if the 

evidence is free from m a t e ~ i a l  conflict and the only reasonable inference 
to be drawn therefrom is that  there was no negligence on the par t  of 
,the defendant or that  the negligence of the defendant was not the 
proximate cause of the injury. 

A u t o m ~ b i l e s  9 4 1 k  Evidence held sufficient to support inference 
t h a t  dr iver  failed to exercise d u e  care to maintain a proper lookout 
a n d  keep his  ca r  under  control. 

midence  tending to ehow that  the driver of a n  automobile while a t -  
tempting to negotiate a long curve to the left ran off the  right side of 
the h i g h ~ a y ,  hit  a n  embankment and merturned, together with evidence 
of a tire mark leading off the raad from the edge of the pavement and 
that  the tire mark was made by this car, that  the road was hardsur- 
faced, d m  and free of defects, that  no other vehicles mere on the high- 
way a t  the time and place of the accident, with further testimony of a 
passenger in the car that  the driver was in  good health and the vehicle 
in good mechanical condition, that  the driver and the front seat pas- 
senger were talking, and that  noChing unusual occurred before the 
wreck, is held sufacient t o  permit a n  inference t h a t  the  wreck was the 
result of the driver's failure to maintain a proper lookout and keep his 
car under control, and therefore judgment a s  of nonsuit was  improperly 
entered. 

Negligence 24a- 
Negligence need not be established by direct and positive evidence, 
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but may be established by circumstantial evidence, either alone or in 
combination with direct evidence. 

6. Automobiles §§ 39, 41a- 
Physical facts at  the scene of the accident may be sufficiently strong 

within themselves, or in combination with other evidence, to permit the 
legitimate inference of negligence on the part of the driver. 

DENNY, J., concurring in part and dissenting in part. 

WINBORNE, C. J., and MOORE, J., concur in the opinion of DENNY, J.  

On petition by plaintiffs to  rehear decision in 250 N.C. 15, 108 S.E. 
2d 55 .  

McLendon, Brim, Holderness & Brooks B y :  L. P. McLendon, Jr., 
C. T .  Leonard, Jr., for plaintiffs, appellants. 

Jordan, Wright,  Henson & Nichols, Will iam D. Caffrey, and Whar-  
ton & Wharton, for defendant, respondent. 

HIGGINS, J. Pursuant t o  the petition and order entered by the two 
Justices to  whom it  was referred, the cases were reheard by the full 
Court. The parties filed new briefs and made extended oral argu- 
ments. The petition presents the questions whether the Court, in the 
original decision, committed errors of law in sustaining the judgment 
of nonsuit (1) by refusing t o  apply khe rule res ipsa Zoquitur, and (2) 
by overlooking "the physical facts and direct testimony in the record 
. . . sufficient t o  raise an inference of negligence." 

The cases are now before us for our determination whether error of 
law was committed either in holding res ipsa loquitur inapplicable, or 
the evidence of actionable negligence insufficient t o  go t o  the jury. 

I s  res ipsa loquitur applicable? The expression means the thing (or 
the transaction) speaks for itself. I t s  foundation is inference from 
facts and is based on probabilities. The classic example is a train 
collision. The showing of a collision and injury permits an inference 
of negligence on the part of the railroad. This is so for the sound 
reason the railroad, is in exclusive ,possession of and is responsible 
for the condition of the road, for the equipment, and for the opera- 
tion of a11 trains. If a collision occurs, the probability is, and i t  is 
fair t o  assume i t  resulted from the negligence of some company agent. 

For a reason equally sound, negligence should not be presumed from 
the mere showing a driver's automobile wrecked on the highway. A 
driver is neither responsible for the condition of the road nor for the 
traffic on it. Consequently many combinations of acts, conditions, 
and circumstances for which the driver may not be responsible, have, 
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or may have, controlling influence in causing accidents. A tire may 
blow. The vehicle may skid. Mechanical defects may develop. The 
driver may have a sudden seizure. He may be confronted by sudden 
emergencies for which he is not responsible. Another vehicle may force 
him off the road. As a prerequisite to the presumption of driver re- 
sponsibility, some evidence, physical, direct, or a combination of both, 
should be offered that other probable causes were absent, leaving the 
fair inference the accident resulted from the driver's negligence. 

Petitioners cite Etheridge v. Etheridge, 222 N.C. 616, 24 S.E. 2d 
477, as  holding res ipsa loquitur applicable. On the contrary, the case 
held the plaintiff had offered evidence tending to support his allega- 
tions that  the defendant operated "a motor vehicle without due cau- 
tion and circumspection . . . in a manner so as to endanger . . . per- 
son or property . . . a t  a speed greater than is reasonable and prudent 
under the conditions then existing." Etheridge is not authority for 
holding that evidence of an accident and injury makes out a case 
for the jury. 

The members of the Court are in agreement that res ipsa loquitur 
is not applicable to these cases. The former decision to that effect was 
correct, and is approved. However, there is disagreement as to  whether 
the evidence offered made out a case for the jury. This presents a 
question of law. McFalls v. Smith, 249 N.C. 123, 105 S.E. 2d 297; 
Ward v.  Smith, 223 N.C. 141, 25 S.E. 2d 463. 

The respondent insists the petition should be dismissed for that  all 
the evidence was before the Court on the original hearing and that 
nothing was overlooked; that the evidence left the cause of the ac- 
cident in the realm of speculation. This view is illustrated by the 
following quotations from the original opinion: "Just what happened 
to bring about the 'great impact' . . . is pure guasswork. . . . Further 
it is noted that in the case in hand the evidence discloses nothing 
except that there was an unexplained and mysterious upset of the 
car being driven by the testator of the defendant. He died in the 
accident. Thus the record leaves the case wholly in the area of specula- 
tion and conjecture." 

The petitioners admit the majority opinion did not overlook the 
words of the witnesses. However, they contend that  the above quota- 
tions show the Court did overlook the legal effect; that  when the 
physical facts and the oral testimony are analyzed they present a 
case for the jury. Boone v. Matheny, 224 N.C. 250, 29 S.E. 2d 687. 

Squarely before us, therefore, is the question whether the evidence 
was sufficient to survive the motion for nonsuit and to require a jury 
trial. "The rule applicable in cases of this kind is that if diverse in- 
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ferencee may reasonably be drawn, some favorable to the plaintiff 
and others to the defendant, the cause should be submitted to the 
jury. . . ." Stacy,  C .  J., in Barlow v. Bus Lines, 229 N.C. 382, 49 S.E. 
2d 793. . . . "We must be guided by the accepted rule t h a t  the ques- 
tion of the liability of a defendant in an action for negligence can 
be taken from the jury and determined by the court as a matter of 
law by an involuntary nonsuit only in case the evidence is free from 
material conflict, and tlie only reasonable inference to  be drawn there- 
from is either tha t  there was no negligence on the par t  of the  de- 
fendant, or that  the negligence of the defendant was not the proxi- 
inate cause of the plaintiff's injury." Ervin, J., in Thomas v. Motor 
Lines, 230 N.C. 122, 52 S.E. 2d 377. . . . "A nonsuit on the issue of 
negligence should not be allowed unless the evidence is free from ma- 
terial conflict and the only reasonable inference tha t  can be drawn 
therefrom is that  there was no negligence on the part  of the defend- 
ant,  or rhat his negligence was not the proximate cause of the  injury." 
Denny, J ,  in Goodson v. T'l'~llic~rns, 237 N.C. 291, 74 S.E. 2d 762. 

The testimony presented by the plaintiffs disclosed tha t  Mr. Dorney 
was driving the car from Greensboro to  High Point in the nighttime. 
He  was "perfectly well." His vehicle was in good mechanical con- 
dition. The traveled portion of the highway was hard surfaced, 18 
feet wide ni th  dirt shoulder> t h e e  feet wide. The surface was dry 
and free of defects. No other travelers were using the highway a t  
the t i n ~ e  and place of the accident. The vehicle, with Mr.  Dorney a t  
the whcel, going downhill on a long, sweeping curve to the left, failed 
to make the curve, ran off tlie road to  the right over an embankment, 
apparently jumped a stream, landed on its top, [(completely demol- 
ished " On the right shoulder the investigating officer discovered a tire 
inark. "The nature of the tire mark was an indenture in the shoulder 
of the road leading off from the edge of the pavement over to the 
step." The steps leading down from the level of the  road to  the level 
of the streain wcre concrete, with concrete side walls. The tire mark, 
the s t e p ,  and the wrecked vehicle were all on the right-hand side of 
the Greensboro to High Point road. There was no evidence as to any 
other tire n ~ a r k s  on the dirt shoulder or any evidence to  suggest the 
vehicle may have left the road at  any place other than as  indicated 
by the tire mark described by the officer. 

l l r s  Dorney was in the car with her husband and Mr. and Mrs. 
Lane. N r .  Dorney and Mr. Lane were talking. "I was not conscious 
of anything unusual happening on the road before this car was in- 
volved in this crash. I do not know whether there was any skidding 
of the car before tile crab. I was conscious of none. I was not con- 
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scious of any swerving while i t  was on the paved portion of the road. 
I was not conscious of the car hitting anything in the road or any- 
thing of that  sort." There was no evidence of a blowout, of blinding 
lights, of skidding, or of mechanical defects, or of negligence on the 
part of another traveler. Thus Mrs. Dorney's evidence, though some- 
what negative, nevertheless tends to remove everything that might 
have influenced the movement of the car, causing i t  to leave the road, 
save and except the hands of the man a t  the wheel. We may assume 
the wife saw her husband's acts and conduct in the light not unfav- 
orable t o  him, and yet she saw nothing that  would tend to excuse the 
driver's failure to  keep the vehicle on the road. Why Mr. Dorney 
drove off the road may be "guesswork," but the fact remains he was 
a t  the wheel and in control of the vehicle when i t  left the road. His 
wife could offer nothing by way of excuse. "What occurred immediate- 
ly prior t o  and a t  the moment of impact may be established by cir- 
cumstantial evidence, either alone or in combination with direct evi- 
dence." Kirlcman v. Baucom, 246 N.C. 510, 98 S.E. 2d 922. "Evidence 
of actionable negligence need not be direct and positive. Circumstan- 
tial evidence is sufficient, either alone or in combination with direct 
evidence." Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411. 

Physical facts tell their own story. They may be sufficiently strong 
within themselves, or in combination with other evidence, to permit 
the legitimate inference of negligence on the part of the driver. ". . . 
Physical facts are sometimes more convincing than oral testimony." 
Yost v. Hall, 233 N.C. 463, 64 S.E. 2d1 554; Powers v. Sternberg, 213 
N.C. 41, 195 S.E. 88. " . . . What the physical facts say when they 
speak is ordinarily a matter for the determination of the jury." 
Jernigan v. Jernigan, 236 N.C. 430, 72 S.E. 2d 912. 

The case of Ivey v. Rollins, 250 N.C. 89, 108 S.E. 2d 63, on rehear- 
ing, 251 N.C. 345, is distinguishable. In  that  case the evidence dis- 
closed that  the driver, 14 years of age, his mother and his brother, 
age 4, were riding in the front seat of the Chrysler and the father 
and the dog were in the rear seat. The vehicle was equipped with 
power steering mechanism, "extremely sensitive t o  the touch." One 
eye-witness some distance away saw the vehicle suddenly swerve to  
the right and strike an abutment t o  a bridge. I n  the aacident all oc- 
cupants, including the dog, were killed. Whether the driver or the little 
brother intentionally or unintentionally moved the sensitive steering 
mechanism, causing the wreck, is undisclosed. We have nothing from 
the inside of the car, or from the outside for that  matter, from which 
we may ascertain what occurred a t  the time of the accident. So, non- 
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suit seemed justified, though it must be admitted the case is some- 
what borderline. 

In  these cases, however, the driver's wife, adversely examined, 
tended to remove other possible contingencies, leaving the permissible 
inference that  her husband was careless in the discharge of his duties 
to  his passengers by failing t o  see the curve which he should have 
seen, or by failing to  have his vehicle under such control as would 
enable him to keep it  on the road. Failure in either particular would 
constitute negligence. "From the foregoing evidence i t  is inferable 
that  the defendant in rounding the curve failed t o  exercise due care 
to maintain a proper lookout and to keep his car under control, and 
that  he was driving recklessly in violation of G.S. 20-140. The evi- 
dence was sufficient to  carry the case t o  the jury on the issue of action- 
able negligence." Tatem v. Tatem, 245 N.C. 587, 96 S.E. 2d 725. 

After careful and critical reconsideration of the evidence offered 
on the original hearing, we now conclude the evidence was sufficient 
to  raise issues of fact for the jury, and that  the nonsuit was erroneous. 
The cases will go back for a jury trial. 

Petition allowed. 

DEKNY, J., concurring in part and dissenting in part. I concur with 
the majority opinion insofar as it holds that the doctrine of res ipsa 
loquitwr is not applicable to  the facts in these cases, which were con- 
solidated for trial by consent. Ivey v. Rollins, 251 N.C. 345, 111 S.E. 
2d 194; Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d1 411; Pemberton v. 
Lewis, 235 N.C. 188, 69 S.E. 2d 512; Etheridge v. Etheridge, 222 N. 
C. 616, 24 S.E. 2d 477; Springs v. Doll, 197 N.C. 240, 148 S.E. 251. 

On the other hand, in my opinion, without applying the doctrine 
of res ipsa loquitur to  the facts in these cases, the evidence leads only 
into the field of conjecture, speculation and surmise as to how and why 
the accident occurred. Such evidence is insuflicient to carry a case to  
the jury. Sowers v. Marley, 235 N.C. 607, 70 S.E. 2d 670, and cited 
cases. 

In  the last cited case, Ervin, J., speaking for the Court, said: "In 
an action for death by wrongful act based on negligence, the burden 
rests on the plaintiff to  produce evidence, either direct or circumstan- 
tial, sufficient to  establish the two essential elements of actionable 
negligence, namely: (1) That the defendant was guilty of a negligent 
act or omission; and (2) that  such act or omission proximately caused 
the death of the decedent. 

"To carry this burden !by circumstantial evidence, the plaintiff must 
present facts which reasonably warrant the inference that  the decedent 



96 I N  THE SUPREME COURT. [252 

was killed by the actionable negligence of the defendant. Wyrick v. 
Ballard Go., Inc., 224 N.C. 301,29 S.E. 2d 900; Corum v. Tobacco Co., 
205 N.C. 213, 171 S.E. 78; Lynch v. Telephone Co., 204 N.C. 252, 167 
S.E. 847. An inference of negligence cannot rest on conjecture or 
surmise. Smith v. Duke University, 219 N.C. 628, 14 S.E. 2d 643; 
Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 611; Ham v. Fuel Co., 204 
N.C. 614, 169 S.E. 180; Grimes v .  Coach Co., 203 N.C. 605, 166 S.E. 
599; Rountree v. Fountain, 203 N.C. 381, 166 S.E. 329. This is neces- 
sarily so because an inference is a permissible conclusion drawn by 
reason from a premise established by proof. Cogdell v. Railroad, 132 
N. C. 852, 44 S.E. 618; Wollard v. Peterson, 143 Kan. 566, 56 P. 2d 
476." 

"Generally, a defendant's negligence will not be presumed from 
the mere happening of an accident, but, on the contrary, in the ab- 
sence of evidence on the question, freedom from negligence will be 
presumed." Etheridge v .  Etheridge, supra; Whitson v. Frances, 240 
N.C. 733, 83 S.E. 2d 879 ; Robbins v. Crawford, 246 N.C. 622, 99 S.E. 
2d 852; Williams v. McSwain, 248 N.C. 13,102 S.E. 2d 464; William- 
son v .  Randall, 248 N.C. 20, 102 S.E. 2d 381; Sloan v. Light Co., 248 
N.C. 125, 102 S.E. 2d 822. 

In Whitson v .  Frances, supra, this Court said: "When, in a case 
such as this, the plaintiff must rely on the physical facts and other 
evidence which is circumstantial in nature, he must establish attend- 
ant facts and circumstances which reasonably warrant the inference 
that the death of his intestate was proximately caused by the action- 
able negligence of the defendant." 

Likewise, in the case of Williamson v.  Randall, supra, Parker, J., 
speaking for the Court, said: "The plaintiffs, to carry their case to 
the jury against the d~efendant on the ground of actionable negligence, 
must offer evidence sufficient to take the case out of the realm of con- 
jecture and into the field of legitimate inference from established facts. 
Parker v. Wilson, 247 N.C. 47, 100 S.E. 2d 258." 

Moreover, in the case now before us, the evidence of Mrs. Dorney, 
while negative in character, completely negatives any attendant facts, 
direct or circumstantial, that might explain the cause of the accident. 
The plaintiff's evidence, exclusive of showing the injuries sustained, 
supports one fact and one fact only - the mere happening of an acci- 
dent. There is no evidence tending to show any defect in the automo- 
bile, or that it was being operated a t  an excessive rate of speed or in 
any other negligent manner. Springs v. Doll, supra. This was not the 
case in Etheridge v. Etheridge, supra, as stated in the majority opin- 
ion, to wit: (' the court held the plaintiff had offered evidence 
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tending to support his allegations that the defendant operated ' a mo- 
tor vehicle without due caution and circumspection * * in a Manner 
so as to endanger * person or property ' * a t  a speed greater 
than is reasonable and prudent under the conditions then existing.' " 
There is no such evidence in the prwent case. 

The evidence before us now is the same evidence that  was before 
us a t  the Fall Term 1958 (decided a t  the Spring Term 1959, with all 
members of the Court present and participating), and the points now 
raised were raised and forcefully argued by counsel for the plaintiffs 
on the original appeal, and the questions were duly and carefully con- 
sidered in arriving a t  the decision filed on 8 April 1959. Lane v .  Dor- 
m y ,  250 N.C. 15, 108 S.E. 2d 55. This fact is confirmed by the diis- 
senting opinion filed a t  the time the original opinion was filed. The 
writer of the dissenting opinion stated: "From the evidence, which is 
fully and fairly stated in the opinion, I draw inferences different from 
those expressed by the Chief Justice." 

When these consolidated cases were originally before us I was of 
the opinion that the plaintiff had offered no evidence of sufEcient pro- 
bative value to  warrant the submission of the oases to  the jury, in 
the absence of the application of the doctrine of res ipsa loquitur. I 
am still of the same opinion. 

I am authorized to state that Winborne, C. J. and Moore, J., con- 
cur in this opinion. 

T. CURTIS ,kNDRDWS AXD WIFE, KATHERINE AmREIWS 
v. T. B. ANDREWS. 

(Filed 2 March, 1960.) 

1. Bopnda3.i~ § 7: conrts g 6- 
Where a proceeding to establish the true dividing line between con- 

tiguous tracts of land is remmed from 'the Clerk to the Snperior Court, 
{the Superior Court acquires jurisdiction and may dispose of the pro- 
ceeding notwithstanding that bhe Clerk did nolt hear the proceeding and 
render a decision therein, the sltatutory direction that the proceeding 
be heard first by the Clerk not being jurisdictional. 

2 Boundaries 5 8- 
In a proceeding to establish ~e true boundary line bet,ween adjoin- 

ing tracts of land, what constitutes the line is a matter of law for the 
court, where the line is actually located on the ground is a question 
of fact for the jury. 
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Where a corner is known and fixed, but the markere of the preceding 
corners have been destroyed, such preceding corners may be established 
by reversing the calls. 

4. Boundaries 3 4- 
While corners marked and agreed ulwu by parties contemporaneously 

with the execution of the deeds may prevail over the descriptions con- 
tained in the instruments, where the corners can be definitely located 
from the descriptions in the deeds by extrinsic evidence, the location 
of such corners may not be changed by later parol agreement of the 
mpective owners of the contiguous tracts. 

APPEAL by respondent from Fountain, S. J., February 1939 Term, 
of RICHMOND - argued as No. 462 at Fall Term, 1959. 

Processioning proceeding under N.C.G.S., Chapter 38, to locate 
and establish a disputed boundary line between adjoining landowners, 
who acquired their lands from a comnlon source. 

Petitioners allege and contend that the actual location on the prem- 
ises in controversy of the true dividing line is the line from point "B" 
to point "CC" to  point "DD" as shown on the court map. 

Respondent alleges that the actual location on the premises in con- 
troversy of the true dividing line is the line from point "2" to point 
"3" to point "4" a,s shown on the court map, which line was orally 
agreed upon by the parties, subsequent to the execution of their deeds 
to the lands, that concrete markers were placed on the agreed line on 
14 April 1952, and that respondent occupied and cultivated and exer- 
cised ownership up to where the concrete markers were placed in 
1952 since 1937. 

According to the testimony of T. Berry Liles, one of the court ap- 
pointed surveyors, who with T .  hl. Bray, another court appointed 
surveyor, made the court maps, the area of land in dispute is less than 
a tenth of an acre, the point "CC," as shown on the court map, is 
1.05 feet west of a concrete marker a t  point "3," and there is a dis- 
tance of 1.8 feet from the wooden stake a t  point "DD" to the con- 
crete marker a t  point "4." The judge in his charge stated that he un- 
derstood that points "DD" and "4" are about 18 inches, perhaps 20 
inches apart, and a t  this place in the charge is a note in parenthesis, 
"Attorneys nod affirmatively." 

One issue was submitted to  the jury. On page 31 of the record im- 
mediately preceding the charge the issue is stated thus: "What is the 
true dividing line between the lands of the plaintiffs and defendant?" 
In the charge of the court and in the judgment the issue is stated 
follows: "Where ie the true dividing line between the lands of the 
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plaintiffs and the lands of defendant?" The jury answered the is- 
sue: "From point 'B' to point 'CC' to point 'DD, '  as shown on the 
court map." 

From judgment entered in accord with the verdict, respondent ap- 
peals. 

Page & Page and M .  C. McLeod for petitioners, appellees. 
Bynum & Bynum for respondent, appellant. 

PARKER, J. There is no merit in respondent's contention that the 
Superior Court had no jurisdiction, for the reason tha t  the Clerk of 
the Superior Court did not hear and render a decision in the proceed- 
ing. The statute directs a proceeding of this kind to be heard first by 
the clerk, but this direction is not jurisdictional. Lance v. Cogdill, 
236 N.C. 134, 71 S.E. 2d 918. The parties stipulated tha t  the proceedl- 
ing was removed from the clerk t o  the Superior Court. This being so, 
the Superior Court could retain jurisdiction and dispose of the pro- 
ceeding. Woody v. Barnett, 235 N.C. 73, 68 S.E. 2d 810. 

The controversy in this proceeding is the proper location of the true 
boundary line between the adjoining tracts of lands of petitioners and 
respondent, who acquired their lands from a common source. In such 
a proceeding, what constitutes the line is a matter of law for the court: 
where the line is actually located on the premises in controversy is 
an issue of fact for the jury. Jenkins v. Trantham, 244 N.C. 422, 94 
S.E. 2d 311. 

-4 clear understanding of the facts is not without difficulty, due to  
the condition of the fourteen court maps filed1 with the record. Twelve 
of these maps representing a survey made Kovember 1956 show no 
points marked "CC" and "DD" and no line marked with poinhs "CC" 
and "DD." These maps state the  contentions of petitioners are points 
"A-B-C-D-E-F-G-H-I-J-K," and the contentions of respondent are 
points i'1-2-3-4-5-6-7-8-9-10-11111 and lines showing such contentions 
of the parties and so marked are shown on these twelve maps. Another 
map is identical with these twelve maps, except between point "C" 
and point "3" there appear two small letters "CC," and between point 
"D" and point "4" there appear two small letters "DD," but no 
line is shown connecting these letters "CC" and "DD." hnother map 
is substantially similar to the twelve maps (and also the other map, 
omitting the small letters "CC" and "DD") with these additions: 
One, i t  shows a line running from point "B" t o  point "CC" to  point 
"DD" between the line running from point "B" t o  point "C" to point 
"D" and the line running from point "2" to point "3" to point "4." 
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Two, this map states "Points CC - Dl1 surveyed Sept. 29, 1958." 
Three. This map states the contentions of petitioners as on the thir- 
teen other maps, with this addition: "A-B-CC-DD-E-F-G-H-I-J-K." 
There is an identical statement of the contentions of respondent on 
all fourteen maps. It seems clear that  the jury, and the judgment 
entered in accord therewith, fixed the dividing line as  the line running 
from point "B" to point "CC" to  point L'DD,'l as  shown on this last 
map set forth above. 

It is alleged in the amended petition: "6. Tha t  the following three 
calls in the description of the lands of the petitioners and the lands 
of the respondent are identical and as follows: 'Thence with his line 
as follows: S. 66 deg. 20 min. E., 450.4 feet to a stake, S. 3 deg. E. 
1817.4 feet along a plantation road to an iron stake in the center of 
said road; thence along said road S. 21 deg. 15 min. E.  1247.8 feet t o  
an iron stake'; that  both the corners of the line, 'S. 66 deg. 20 min. 
E., 450.4 ft. t o  a stake,' are known and established and marked by 
iron stakes; that  the boundary line between the property of the pe- 
titioners and respondent will be properly located when the above call, 
'S. 3 deg. E., 1817.4 feet along the plantation road to an iron stake 
in the center of said road; thence along said road S. 21 deg. 15 min. 
E., 1217.8 feet to  an iron stake,' is properly surveyed and the two 
missing corners established." The answer thereto is: "That Allega- 
tion 6 of the amended complaint is correct and this answering de- 
fendant avers t,hat the line should properly run 'along the plantation 
road t o  an iron stake in the center of said road'; that  since said stake 
is properly in the center of said road, this defendant and the peti- 
tioner T. Curtis Andrews met on the premises on April 14, 1952, and, 
in the presence of other witnesses, including Surveyor T. Berry Liles, 
agreed that  said stake was in the center of said road and by agree- 
ment both parties agreed to move said stake t o  the edge of said road 
rather than leave it  in the center of said road and that, in accordance 
with said agreement, the corner was moved to the edge of said road 
and with the further agreement that  a concrete monument should be 
placed a t  said agreed point; that  said concrete monument was placed 
a t  the agreed point and is still in the same place that  was agreed upon, 
and this defendant contends that  the said concrete monument is now 
a correct corner between the lands of the petitioners and the respond- 
ent, or defendant, T. B. Andrews." 

The parties, a t  the beginning of the t,rial, stipulated that  "the point 
designated as 'B' and '2' is a fixed iron stake, and admitted correct 
corner, and the same as to  point '11.' " The parties also stipulated 
and agreed "that the call, 'South 20, 45 East, which runs from point 
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C to D,' and the call, 'South 2 deg. 30' East,' which runs from 'B' 
and '2' to  'C,' both of which appear in the deeds of petitioners and 
respondent are incorrect." 

The Court charged the jury as to what constitutes the true boundary 
line between the contiguous lands of the parties as  follows: "Now, 
the petition alleges the call contributing (sic) the true dividing line, 
and that  is admitted in the answer to  be the true dividing line. And 
so I will state to you as a matter of law what the true dividing line 
is, reminding you, however, that  i t  is for you to  determine where that  
line is located. The line is 'thence with his line,' and this is reading 
from the deed to  the plaintiffs, as I recall, 'thence with his line,' re- 
ferring to  t'he defendant's line, 'South 66 deg. 20' East, 450.4 feet to 
a stake, being South 3 deg. 1817.4 along a plantation road to  an iron 
stake in the center of said road, and thence along said road South 
21 deg. 15' East 1247.8 feet to an iron stake.' " Respondent does not 
challenge this part of the charge by any exception. 

Petitioners' evidence tends to show that  running the line called for 
in their deed forward from point "B," an admitted correct corner, 
would not ascertain and fix with certainty the location on the premises 
of the two iron stakes destroyed by the U. S. Army maneuvers, but 
that beginning with point "11," an admitted correct corner, and re- 
versing the calls in their deed, and running reversely the location on 
the premises of lthese two destroyed iron stakes could be ascertained 
and fixed with certainty a t  points "DD" and "CC," as  shown on the 
court map. This Court said in Powell v. Mills, 237 N.C. 582, 589, 75 
S.E. 2d 759, 765: "The general rule as to  this is that  in order t o  locate 
a boundary of land, the lines should be run with the calls in the regu- 
lar order from a known beginning, and the test of reversing in the 
progress of the survey should be resorted to only when the terminus 
of a call cannot be ascertained by running forward, but can be fixed 
with certainty by running reversely the next succeeding line." 

Respondent assigns as error this  part of the charge: "Now, there 
has been evidence relating to  an alleged agreement between T. C. 
Andrews and T.  B. Andrews in April, 1952, and evidence relating to 
the concrete markers, one placed a t  '3' and '4' and one, I think, I have 
made reference to point '2' as the concrete marker, but, actually, a t  
or near a pine tree some 200 feet south of the point '2.' I instruct 
you as to that, that  if the plaintiff T. C. Andrews and the defendant 
Thomas B. Andrews did agree on the location of either or all of those 
concrete markers, and if they did agree to  consider those as designat- 
ing the true boundary lines, then that  would constitute only evidence 
for you to consider as to where the true boundary actually is, and if 
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you find from the evidence and by its greater weight that  the bound- 
ary line, the true boundary line, is a t  some point other than the point, 
or points, if any, that  you find they did agree to, then it  would be 
your duty to locate the true dividing line a t  the point where i t  actual- 
ly is, where you find from the evidence and by its greater weight the 
true dividing line to actually be, notwithstanding any agreement as 
to  where the line would be considered to be or treated as being. On 
the other hand, if you find that  there was such an agreement, then, 
of course, that  is a circumstance and constitutes evidence for you to 
consider as bearing upon the question of where the true dividing line 
actually is located." 

Respondent's evidence tends t o  show that  the parties fixed the dis- 
puted boundary line between their adjoining tracts of land by parol 
agreement; that pursuant to such agreement, concrete markers were 
placed on the agreed line, and respondent contends that the judge 
should have instructed the jury that  if they so found the facts, they 
shouldi answer the issue submitted to  them from point "B" to point 
"3" to  point "4," as shown on the court map. 

In the present proceeding what constitutes as a matter O F  law the 
true boundary line between the contiguous lands of the parties, as 
stated by the court in its charge, stands unchallenged by any excep- 
tion by respondent. That is certain which can be made certain, and 
petitionersJ evidence shows that  the location on the premises of this 
true boundary line as set forth in petitionersJ and respondent's deeds 
can be made certain by the deeds and a survey. Respondent offered 
no evidence to  the contrary. A multitude of jurisdictions hold that  
an uncertain and disputed boundary line may, under certain circum- 
stances, be fixed permanently by parol agreement, if accompanied by 
sufficient acquiescence and possession, but where there is no uncertainty 
as to the boundary line, a parol agreement fixing a boundary line in 
disregard of those fixed by the deeds is void under the Statute of 
Frauds, as i t  amounts to a conveyance of land by parol. 11 C.J.S., 
Boundaries, Sec. 67; 6 Am. Jur., Boundaries, Sec. 73; Tiffany Real 
Property, 3rd Ed., Sec. 653; Annotation 69 A.L.R. 1433. This gen- 
eral rule of law invoked by respondent is not applicable to the facts 
here, and it  is not necessary for us to  decide as to  whether or not i t  
is in conflict with some of our decisions, for the reason that  here there 
is no uncertainty as to  what the true boundary line is, and its true 
location on the premises can be fixed by the deeds and a survey. 

This Court said in Haddock v. Leary, 148 N.C. 378, 62 S.E. 426: 
"For nothing is better settled in this State than that  if the calls of 
a deed are sufficiently definite to  be located by extrinsic evidence, the 
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location cannot be changed by parol agreement, unless the agree- 
ment wa,- contemporaneous with the making of the  deed." 

This Court said in Kirkpatrick v. McCraclcen, 161 N.C. 198, 76 3. 
S. 821: "Where a division line between tracts of land is well ascer- 
tained. and can be located by the plain and unambiguous calls of 
the deed. the acts and admissions of the parties claiming the respective 
tracts are not competent evidence, either to change the line or to 
estop the party from setting up the true line. Shaffer v. Gaynor, 117 
K.C. 13. But where the  dividing line is in dispute, and is unfixed and 
uncertain, the acts and admissions of the adjoining proprietors recog- 
nizing a certain line as the proper division line is evidence competent 
to be submitted to  the jury." 

"If the calls in a deed are sufficiently definite t o  be located by ex- 
trinsic evidence, the location cannot be changed by parol agreement, 
unleba the agreement was contemporaneous with the  making of the 
deed." Daniel v. Power Co., 204 N.C. 271, 168 S.E. 217. 

The true principle is laid down by Smith, C. J., in laconic language 
in Ilavidson v. Arledge, 97 N.C. 172, 2 S.E. 378: "The rejected evi- 
dence would have been competent t o  fix an uncertain and controverted 
boundary, but not to change t h a t  made in the deed tha t  distinctly 
defines it." 

Tt7rggins v. Rogers, 175 N.C. 67, 94 S.E. 685, was an action brought 
to recover a parcel of land the ownership of which depended on the 
true location of the dividing line between adjoining landowners. The 
Court said: "Plaintiff proposed t o  show that  the  line had been run 
some years before the time of the trial by Posey Hyde, and tha t  the 
respective owners had recognized i t  as the line of division between 
then) for many years. This evidence was excluded by the Court, but 
we think i t  was competent, not to change the boundaries of the land 
(Dul*idson v. Arledge, 97 S . C .  l72) ,  or, in other words, to  show that 
the jjarties had orally agreed upon a line different from the true 
line, but as some evidence to prove where was the true line." 

Dudley v. Jeffress, 178 N.C. 111, 100 S.E. 253, relied on by respond- 
ent is not in point. I n  that  case two tenants in common had a divi- 
sional line run by a surveyor, went upon the land with him, and ran 
and established this line with the intent of making deeds to  the land 
in severalty, and so made the deeds. I n  its opinion the Court said: 
quoting from Millikin v. Sessoms, 173 N.C. 723, 92 S.E. 359: "It is 
settled beyond a controversy in this State that a line surveyed and 
marked out and agreed upon by the parties a t  the time of the execu- 
tion of the deed will control the course and distance set out in the 
instrument." 
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Xesbitt v. Fairview Farms, Inc., 239 N.C. 481, 80 S.E. 2d 472, and 
Lowder v. Smith, 201 N.C. 642, 161 S.E. 223, relied on by respondent 
are distinguishable, in that,  inter alia, in both cases there are written 
agreements to settle a disputed boundary line. 

According to the allegations of paragraph 6 of respondent's answer, 
above set forth, respondent and petitioner T. Curtis Andrews, met 
on the premises on 14 April 1952, and agreed that  the stake was in 
the center of the road, and by agreement agreed to  move the stake 
to  the edge of the road, and i t  was so moved, and a concrete monu- 
ment was placed a t  the agreed point, and respondent contends the 
concrete monument i6 now a correck corner between bheir lands. The 
authorities are practically unanimous that  coterminous landowners 
cannot conclusively establish as a boundary between their lands a 
line which they know not to be the true one, except by an agreement 
in writing based on a proper consideration and containing words of 
conveyance. Haddock v. Leary, supra; Lewis v. Ogram, 149 Cal. 505, 
87 P. 60, 10 L.R.A. (N.S.) 610, 117 Am. St. Rep. 151; Jones v.  Scott, 
314 Ill. 118,145 N.E. 378; Volkart v. Groom, (Mo., Supreme-1928), 
9 S.,W. 2d 947; Lacy v. Bartlett, (Texas Civil Appeals), 78 S.W. 2d 
219; Annotations 69 A.L.R. 1451 and 113 A.L.R. 427, where many 
cases are cited; 8 Ann. Gas. 85, where many cases are cited; 8 Am. 
Jur., Boundaries, Sec. 72; 11 C.J.S., Boundaries, p. 640. 

The assignment of error t o  the charge above set forth is not preju- 
dicial to  respondent, and is overruled. 

The other assignments of error brought forward and discussed in 
respondent's brief have been examined and are overruled. 

In  the trial below we find no error sufficient,ly prejudicial to war- 
rant a new trial. 

No error. 
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(Filed 2 March, 1960.) 

1. Wills § 24-- F a c t  that testator devised lands held by entireties held 
not  evidence of mental incapacity under facts of this case. 

Testator devised to bwo named sons one of testator's farms and de- 
vised and bequeathed to his wife one-third of his personalty and a life 
estate in his other lands, with remainder to  other children and to grand- 
children. A farm thus devised the wife for  life was owned by testator 
and his wife by the entireties, Held :  The fact that  testator devised lands 
held by the entireties is no indicia of mental incapacity, since if he had 
sumived his wife or if she, having survived him, elected to take under 
the will. his devise of the  lands held by the entireties would be effective, 
and if she dimented from the will she might, in  making final disposi- 
tion of her property, take into account the property advanced to their 
children under the effective provisions of his will, and testimony of 
mental incapacity based solely on the fact that  he thus devised lands 
not belonging to him is insufficient t o  present any controversy as  to his 
mental capacity. 

The widow's election to dissent from the will i s  without probative 
value on the issue of the  mental capacity of Dhe husband Do make a will, 
and  the exclusion of evidence of such dissent is proper. 

The mental capacity of a testator to execute a will must be  determined 
in accordance with the circumstances facing him at the time of the exe- 
cution of f i e  instrument, unaffected by the happening of subsequent 
contingencies. 

4. Appeal and Error 9 40: Wills § 24- 
While it  is  technical error for the court to direct a verdict on the 

issue of the due execution of the paper writing propounded, where the 
evidence is to the effect mhhat all  the requirements of the law were 
strict11 complied with in the formal execution and publication of the 
will, and the parties so stipulate, a n  instruction that  the jury should 
answer the issue of due execution in Uhe affirmathe cannot be prejudi- 
cial. 

5. Wills § 24: Tr ia l  § !At?- 

Where in caveat proceedings the testimony is to the effect that  testa- 
tor possessed mental capacity to  execute the instrument and there is 
no evidence to the contrary sufikient t o  raise a controversy upon this 
issue, the court may correctly charge the jury that if the jury finds 
from the evidence, and by its greater weight, the facts to be a s  all  the 
eridence tends to &haw, 'the jury &ould answer the issue in  the  a f 8 m a -  
tive. and that  if i t  does not SO find, to answer the issue in the negative, 
since such instruction leaves it  to the jury to pass upon the credibility 
of the evidence. 
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APPEAL by caveators from Bundy, J., October, 1959 Term, PITT 
Superior Court. 

S. E .  Harrington died July 25, 1959. Two days thereafter Lloyd 
Harrington offered for probate as the last will and testament of S. E. 
Harrington three written instruments. The first, dated March 28, 1956, 
purported to  be the will; and two, dated the following day, purported 
to be codicils thereto. Upon the oath and examination of the two sub- 
scribing witnesses t o  the documents, the Clerk Superior Court of Pi t t  
County admitted them to probate in common form and, issued letters 
testamentary to  Lloyd Harrington, one of the executors. 

The testator gave to his sons, Lloyd Harrington and Mack Har- 
rington, in fee, his Kirkman Farm in Craven County and the personal 
property located thereon. He  gave t o  his wife, Mamie E. Harrington, 
"if she survive me," one-third of all his personal property, excluding 
that located on the Kirkman Farm. H e  also devised t o  her a life es- 
tate in substantially all his lands except the Craven County farm. 
,411 other personalty was to  be equally divided among his children 
and those that  represented them. He  devised tracts and lots of land 
in Pitt  County t o  his children and grandchildren, subject to his wife's 
life estate if she survived. 

On August 13, 1959, Elsie Harrington Collins, a daughter of S. E. 
Harrington, filed a caveat to the will, alleging the documents admitted 
to  probate in common form were not the will of her father for that  
( a )  the execution of the will was obtained by undue and improper 
influence and duress on the part of Lloyd Harrington and Mack Har- 
rington; and (b)  S. E. Harrington, a t  the time he signed the will and 
continuously thereafter, did not have sufficient mental capacity to  
make a will. 

Upon the service of a citation, some of the devisees and heirs a t  law 
aligned themselves on the side of the propounder and joined in the 
answer t o  the caveat. Others joined the caveators. The clerk trans- 
ferred the proceeding t o  the superior court for jury trial. The caveators 
amended their caveat by striking the allegation of undue influence, 
leaving lack of mental capacity on the part of the testator as their 
only objection t o  the validity of the will. 

At  the trial the propounders proved the formal execution of the 
will andl offered i t  in evidence. The caveators examined Geraldine Har- 
rington Sharpe, one of the testator's daughters, relative to his mental 
capacity. She testified: "I had occasion to  see and converse with my 
father before he died quite often. I was in his home five or six hours 
a day in which I cleaned house and cooked for my mother while they 
were sick. . . . Before he died my father was in fairly good health. He  
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was 81 years old a t  the time of his death. I have lived next door to 
my father since 1954. M y  father continued to tend t o  his business af- 
fairs u p  to the time of his death. H e  did very well. . . . I have an 
opinion satisfactory to  myself as to  whether my father, S. E. Har- 
rington. a t  the time of the execution of his last will and testament, on 
March 28, 1956, and a t  the time of the execution of the two codicils 
thereto on March 29, 1956, had sufficient mental capacity t o  under- 
stand the business about which he was engaged when he executed the 
will, to  understand the nature and extent of the property which he 
owned, t o  know the persons who are the natural objects of his bounty, 
and to know the force and effect of his act in making a will disposing 
of his property. I n  my opinion he was a very good business man. He  
was very forgetful in his later years and he did not have the mental 
capacity to  make a will because he didn't know the nature and extent 
of his property because he willed property to  the children tha t  he did 
not own. I t  belonged to my mother. He  had the mental capacity to 
know who his children and grandchildren were. H e  had the mental 
capacity to  know what he was doing when he executed the will. He  
lacked, mental capacity only in tha t  he did not know the extent of 
his property or he wouldn't have willed property tha t  did not belong 
to  him." 

On cross-examination, Mrs. Sharpe testified: "My father tended 
to  his farm very well. He  carried on his business. H e  told the tenants 
where to plant the crops. He  gave all instructions in respect to  the 
growing and marketing. He  went to  the tobacco market with his 
tobacco and he received the checks and deposited the checks in the 
bank. I don't know his business well enough to know whether he left 
undone anything with respect to the management of his property 
through the years. The only thing that I know is he just willed me 
property that he didn't own. . . . I say in my opinion he had SUE- 
cient mental capacity to manage his property and t o  know the nature 
of his property. I said a moment ago to  Mr. Owens tha t  my father had 
mental capacity sufficient to execute a will. I said tha t  he did not 
know the extent of his property. I testified tha t  I didn't doubt tha t  
my father had the mental capacity t o  know what he was about when 
he went to  make his will." 

The caveators oflered a stipulation with respect to the deed to the 
Pitt  County lands. I t s  purport and effect will be discussed in the 
opinion. 

The caveators identified and attempted to offer in evidence the 
widow's dissent from the will, Assigntrlent of error No. 1 is based on 
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the court's refusal to admit the dissent in evidence. The court sub- 
mitted to the jury the following issues: 

"1. Were the paper writings propounded, dated March 28, 1956, 
March 29, 1956, and March 29, 1956, executed by S. E. Harring- 
ton, according to the formalities of the law required to make a 
valid Last Will and Testament? 
"2. Did S. E. Harrington, on the 28th day of March, 1956, have 
the testamentary capacity to execute a Last Will and Testament? 
"3. Did 8. E. Harrington, on the 29th day of March, 1956, have 
the necessary testamentary capacity to execute the codicils t.o 
the last will and testament? 
"4. I s  the paper writing propounded for probate and the codicils 
attached thereto and every part thereof the last will and testa- 
ment of S. E. Harrington?" 

The jury answered all issues in the affirmative. The court entered 
judgment declaring the will and codicils probated in solemn form as 
the last will and testament of S. E. Harrington, Deceased. Caveators 
appealed, assigning errors. 

Owens d Langley, Robert D. Wheeler, for caveators, appellants. 
M. E. Cavendish, L. W. Gaylord, Jr., Albion Dunn for propounders, 

appellees. 

HIGGINS, J. Prior to 1944 the testator was the owner in fee of the 
Kirkman Farm in Craven County. He also owned substantial real 
estate in Pitt  County, where he lived. On November 28, 1944, he exe- 
cuted a deed conveying the Pi t t  County lands (with the exception of 
a few small lots) to Edwin Harrington, Trustee, who on the same 
day executed a deed for the said lands in the testator and his wife, 
Mamie E. Harrington. It is stipulated the deed to  the testator and 
his wife created an estate by entireties. It is further stipulated: 9. 
E. Harrington continued in active possession and control of the same 
and collected all rents and profits up until his death on July 27, 1959." 

The testator, in dividing his real estate among his wife, his children 
and grandchildren, (the latter representing their deceased parent) 
treated the Pitt  County lands as his own. The trouble arose when i t  
was ascertained the Craven County land passed by the will to  the 
two sons but that the Pitt  County lands, upon the death of the testa- 
tor, passed to his wife as sumivor. 

The will is challenged only on the ground the testator lacked mental 
capacity to make it. It is significant the only evidence offered as tend- 
ing to show lack of mental capacity is the daughter's conclusion from 
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the fact the testator attempted to  devise lands in Pi t t  County which 
he and his wife held by the entireties a t  the time he executed his will 
in 1956. Is  the evidence offered sufficient to  present any controversy 
as to his mental capacity? Reduced to its final analysis, the evidence 
of mental incapacity rests solely on the conclusion he devised the lands 
which belonged not t o  him, but t o  his wife. The evidence from which 
the conclusion is drawn looks backward from the testator's death to 
the time he made his will. I n  order to  ascertain his capacity, we must 
look a t  the situation on the date he executed the will. Assuming he 
understood the full purport of the doctrine of survivorship, neverthe- 
less it was not unreasonable to suppose his purpose t o  divide his lands 
equitably mould eventually be carried out. 

The testator, prior t o  1944, was the fee simple owner of the lands 
both in Craven and Pi t t  Counties. The effect of the transactions creat- 
ing the estate by the entireties in the testator and his wife was to  
provide for the survivor t o  take all. A t  the time the will was executed 
the testator, of course, did not know whether he or his wife would 
survive. If he survived, the estate would go according to the terms 
of his will. The will made provision for the wife to  take personal prop- 
erty and a life estate in the Pi t t  County lands. If she survived, and 
elcctrd to  take under the will, the devise to  the children would be ef- 
fective to pass title to them. The wife had the right to  dissent from 
the will and take as survivor, or she had an equal right to  abide by 
the will and take under it. Even though the widow should dissent and 
take the Pi t t  County lands as survivor, nevertheless in the final dis- 
position of her estate she had the undoubted right to  dispose of the 
lands, taking into account the advancements already made by her 
husband. I n  this view we hold the attempt to  devise the Pi t t  County 
lands and the conclusion of his daughter with respect to his mental 
capacity are insufficient t o  sustain a finding the testator lacked mental 
rapacity to execute a will. Under the circumstances here disclosed, the 
widow's dissent, filed after the testator's death, in 1959, was not 
evidence of his lack of mental capacity to  make a will in 1956. The 
widow's election t o  dissent is without probative value on the issue of 
mental capacity. The exclusion was proper. In re Estate of Povey, 
271 Mich. 627. 262 N.W. 98. Assignment of Error No. 1 is not sus- 
tained. 

The caveators assign as error the court's charge on the first issue: 
"The caveators agree that i t  (the will) was executed according t o  the 
formalities of the law and that  you shall answer that  issue in the af- 
firmative, or yes." Technically the charge is not in the approved form, 
although the evidence was unconditionally to the effect that all re- 
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quirements of the law were strictly complied with in the formal exe- 
cution and publication of the will. Nevertheless, the probate proceed- 
ing being in rem, with the burden on the propounders t o  show the for- 
mal execution of the will, the credibility of the evidence was a t  issue. 
I n  re Will of Ham's, 218 N.C. 4 5 9 , l l  S.E. 2d 310; I n  re Will of Evans, 
223 N.C. 206, 25 S.E. 2d 556. Under the circumstances, the court 
should have charged in substance if the jury finds the facts with re- 
spect to  the execution of the will to be as all the evidence tends to 
show, and so finds by the greater weight of the evidence, then the ans- 
wer to the first issue should be, "Yes"; otherwise, "No." The failure 
to  charge substantially as indicated is technical, though not reversible 
error. The error was invited by the stipulation. The caveators, in pre- 
senting the assignment of error, frankly state in their brief: "The 
caveators will concede that their ultimate success . . . will depend 
more on other assignments . . . as there was no evidence that  the will 
was not duly executed and even if proper instructions had been given, 
the jury would probably have answered the issue 'yes,' and probably 
will do so on any new trial." Under the facts here disclosed, the tech- 
nical error is not prejudicial. It was not the denial of any substantial 
right. I n  re Thompson's Will, 248 N.C. 588, 104 S.E. 2d 280; I n  re 
Efird's Will, 195 N.C. 76, 141 S.E. 460. 

The caveators assign as error the refusal of the court to give the 
special instructions requested. These instructions are based on the 
premise that  the evidence was sufficient t o  go t o  the jury and to sup- 
port an affirmative finding that  the testator did not have sufficient 
mental capacity to  enable him to make a valid will. I n  no view of 
the evidence is i t  sufficient to support a finding of mental incapacity. 
The court, therefore, was required to  charge the jury if i t  found from 
the evidence, and by its greater weight, the facts to  be as all the evi- 
dence tended to show, then issues 2, 3, and 4 should be answered, 
"Yes." If the jury failed so t o  find, the answer should be, "No." The 
instructions left with the jury the function of passing on the credibility 
of the evidence. The charge given was in substance as above indicated. 
Coffey v. Greer, 249 N.C. 256, 106 S.E. 2d 209; Rhodes v. Raster, 
242 N.C. 206, 87 S.E. 2d 265; Commercial Solvents, Inc. v. Johnson, 
235 N.C. 237, 69 S.E. 2d 716; In  re Will of Evans, 223 N.C. 206, 25 
S.E. 2d 556. 

While a nonsuit cannot be entered and a verdict cannot be directed 
in a caveat proceeding, I n  re Will of Ellis, 235 N.C. 27, 69 S.E. 2d 25, 
nevertheless, when the evidence offered is all one way without con- 
flict, and subject to only one interpretation, an instruction similar to 
that given by the court on the second, third and fourth issues is not 
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erroneous. This Court, in the case of In re Will of Duke, 241 N.C. 344, 
85 S.E. 2d 332, said: " 'The court instructs you the burden of that  
issue is upon the propounders to  satisfy the jury upon the evidence 
and by its greater weight that  the said paper writing propounded as 
the last will and testament of Hilda S. Duke was executed in ac- 
cordance with the formalities required by law; and the propounders 
have offered such evidence and the court is not aware of any evidence 
to  the contrary, and therefore instructs the jury tha t  if you believe 
the evidence and all of the evidence and find the facts t'o be as all of 
the evidence tends to  show, and by its greater weight, i t  would be your 
duty t o  answer that  first issue, "Yes," ' . . . i t  was proper for the court 
to  give the instruction quoted above. The verdiict is made to rest upon 
the finding of the jury upon the evidence offered." 

The other errors assigned have been carefully examined. They fail 
to show merit. 

No error. 

ROLAND C.4NNON A X D  HDLEN CANNON v. P A V L  T. BAKER. 

(Filed 2 March, 1960.) 

1. Deeds 5 11- 
In  construing a deed, the intent of grantor a s  ascertained from the 

language used, giving force and effect to all parts if possible by any 
reasonable construction, will prevail unless in conflict with some set- 
tled rule of law or public policy. 

a Deeds g 1- 
A conveyance to grantors' son during his natural life and a t  his 

death to the son's "living issue or children," with further provision that  
if the son had no living issue or children at  his death the land should 
go to the heirs a t  law of grantors, is held to create a defeasible fee in 
the children of the life tenant, since the word "issue" construed in con- 
text, meam "lineal descendants" and is a word of purchase, so that 
upon the death of one or more of the children of the life tenant leaving 
issue surviving, such issue would take a s  purchases under the deed and 
not by descent. 

APPEAL by defendant from Bundy, J., 14 December Mixed Term, 
1959, of PITT. 

This action was instituted by the plaintiffs against the defendant 
for specific performance of a contract for the purchase and sale of the 
31.7 acres of land described by metes andl bounds in the complaint, 
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for the sum of $15,000. The defendant refused to accept tender of 
deed, claiming the plaintiffs could not convey a fee simple title thereto. 

I n  1922, Erastus Cannon and wife, Betty Cannon, reserving a life 
estate, conveyed the land in question to Roland Cannon (referred to 
in said d e d  as Rowland Cannon) during the term of his natural life, 
the life tenancy of Roland Cannon not to take effect until the death of 
the grantors. The deed contained the following pertinent provisions: 

"If the grantee, Rowland Cannon, should die before the grantors, 
Erastus Cannon and wife, Betty Cannon, then the above tract or 
parcel of land shall go to the living children of the said Rowl'and Can- 
non in fee simple, share and share alike. If however the said grantee, 
Rowland Cannon, should outlive the grantors herein, and the life 
tenancy herein granted and conveyed should become effective, then 
upon the death of the said Rowland Cannon, said tract or parcel of 
land shall go to the living issue or children of the said Rowland Can- 
non, in fee simple, share and share alike, but if the said Rowland 
Cannon shall have no children a t  the time of his death, then tract or 
parcel of land shall go to the heirs a t  law of the said Erastus Cannon 
and wife, Betty Cannon, in fee simple. 

"The intent and meaning of this deed being, that  the said Rowland 
Cannon shall have and hold said lands and premises during the term 
of his natural life, a t  his death same shall go t o  his living issue or 
children in fee simple, and if a t  his death he have no living issue or 
children, then said tract or parcel of land shall go to the heirs a t  law 
of the grantors hereof, in fee simple, share and share alike *." 

Roland Cannon survived Erastus Cannon and wife, Betty Cannon. 
In  1935, the then living lineal heirs a t  law of Erastus Cannon and 
wife conveyed their interest in the land to  Helen Cannon. In  1949, 
the children of Roland Cannon conveyed their interest t o  Roland 
Cannon and wife, Helen Cannon. I n  both deeds spouses joined in the 
execution thereof. The plaintiffs are husband and wife. Roland Can- 
non is 64 years of age, and Helen Cannon is 61 years of age. 

A jury trial was waived and his Honor held upon the foregoing 
facts that the plaintiffs could give a good indefeasible fee simple title 
to the land involved and entered judgment in favor of the plaintiffs 
in the sum of $15,000, said sum to be paid upon delivery of a deed 
in fee simple to the defendant for the land described in the complaint. 

The defendant appeals, assigning error. 

James & Speight, W.  H.  Watson  for plaintiffs. 
J .  Harvey %mer for defendant. 
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DENNY, J. Since Roland Cannon outlived Erastus Cannon and 
wife, Betty Cannon, i t  is only necessary to consider and construe those 
provisions of the deed from Erastus Cannon and wife to  Roland Can- 
non with respect to the disposition of the property a t  the death of the 
life tenant, Roland Cannon. 

The accepted rule in the interpretation of a deed is well stated in 
Griffin v. Springer, 244 N.C. 95, 92 S.E. 2d 682, by Parker, J., where 
he said: "From the earliest periods, and continuously to  the present 
time, we have adhered to the rule that  in construing a deed the dis- 
covery of the intention of the grantor must be gathered from the lan- 
guage he has ohosen to  employ, and all pa&.  of the deed should be giv- 
en force and effect, if this can be done by any reasonable interpreta- 
tion, unless the intention is in conflict with some unyielding canon of 
construction, or settled rule of property, or fixed rule of law, or is re- 
pugnant to the terms of the grant," citing numerous authorities. 

Therefore, we must construe the deed under oonsideration in light 
of all its provisions in order t o  ascertan the intent of the grantors. 

The deed provides, " * upon the death of the said Roland Can- 
non, said tract or parcel of land shall go to the living issue or children 
of the said Roland Cannon, in fee simple, share and share alike, but 
if the said Roland Cannon shall have no children a t  the time of his 
death, then tract or parcel of land shall go to the heirs a t  law of the 
said Erastus Cannon and wife, Betty Cannon, in fee simple." 

If no other provision or explanation had been added in this deed, 
we would be inclined to hold that  the w o d s  "living issue," as used, 
were synonymous with 'lchildren." But, in view of the explanation 
made by the grantors, we are inclined to  the view that  the grantors 
used the words "living issue" as words of purchase, meaning lineal 
descendants. Edmondson v. Leigh, 189 N.C. 196, 126 S.E. 497; Turpin 
v. Jarrett, 226 N.C. 135, 37 S.E. 2d 124; Matthews v. Matthews, 214 
N.C. 204, 198 S.E. 663; Dolbeare v. Dolbeare, 124 Conn. 286, 199 A. 
555, 117 A.L.R. 687; Anno: - "Issue" Used as a Word of Purchase, 
117 A.L.R. 692. 

The grantors included this explanation in the deed: "The intent 
and meaning of this deed being, that  the said Roland Cannon shall 
have and hold said lands and premises during the term of his natural 
life, a t  his death same shall go to his living issue or children in fee 
simple, and if a t  his death he have no living issue or children, then 
said tract or parcel of land shall go to  the heirs a t  law of the grantors 
hereof, in fee simple, share and share alike ' *." 

Since, in our opinion, the words "living issue" include children, 
grandchildren, and all other lineal descendants of Roland Cannon, 
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and that  the word "issue" is used as a word of purchase, the living 
issue of Roland Cannon cannot be ascertained until his death. 

At  the time of the death of Roland Cannon, which of his children 
will be living? One or more or all of his children may predecease him. 
If so, they may leave children or grandchildren who would be the 
living issue of Roland Cannon. As such, they would take the land 
in controversy, in fee simple, share and share alike, not from Roland 
Cannon through inheritance but directly from Erastus Cannon and 
wife, Betty Cannon, as purchasers. Blanchard v. Ward, 244 N.C. 142, 
92 S.E. 2d 776; Neill v. Bach, 231 X.C. 391, 57 S.E. 2d 385; Turpin 
v. Jarrett, supra; Pratt  v. Mills, 186 N.C. 396, 119 S.E. 766; Witty v. 
Witty, 184 N.C. 375, 114 S.E. 482; Thompson v. Humphrey, 179 N. 
C. 44, 101 S.E. 738. 

In  the last cited case the property was devised to the widow for life 
or until her remarriage, and upon her death or remarriage the property 
was to  go to the children of the devisor, naming them. Provision was 
then made for the management of the estate until the children became 
21 years of age in the event of the death or remarriage of the widow 
before his children attained such age. The will further provided, "* 
or if any of my said children have married and died, leaving surviv- 
ing a child or children, it or they to have that portion which would 
have fallen to its mother or father (as the case may be) had he or 
she been living." On appeal, this Court held that  before the death or 
remarriage of the widow, the life tenant, a valid conveyance of the 
fee simple title to  the property could not be made, and in the event 
of the remarriage of the widow, not until the children became 21 
years of age. The Court said: "The construction of the will makes 
the estate of the children a defeasible fee, for they may never take, 
as the mother may survive all of them, in which event their children 
would take in their places, and then, not by descent from them, as in 
Whitfield v. Garris, 134 N.C. 24, but directly from the devisor, under 
his will, as purchasers." 

Therefore, we hold that  Roland Cannon and his wife cannot con- 
vey a good and indefeasible fee simple title to the premises involved 
herein, since i t  cannot be ascertained or determined what child, child- 
ren, or living issue Roland Cannon will leave surviving him, who 
may take under the provisions of the deed, until his death. 

The judgment of the court below is 
Reversed. 
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STATE v. ROBERT FRANKLIN BC'RELL. 

(Filed 2 March, 1960.) 

1. Rape a 1- 
The slightest penetrstion of the sexual organ of the female by the 

sexual organ of the male is sufficient to constitute this element of the 
offense of rape. 

2. Rape § 4- 

The evidence in this case, considered in tire light most favorable to 
the State, is held suficient to warrant the submission to the jury of 
the question of defendant's guilt of rape. G.S. 14-23. 

3. Criminal Law 5 101- 

The contention that the testimony of the prosecutrix is contrary to 
reason and experience and therefore should be rejected a s  unworthy of 
belief cannot justify nonsuit, since the probative value of the testimony 
is solely for the determination of the jury and diserepancies and cou- 
tradictions in the State's evidence are  for the jury to resolve. 

4. Criminal Law § 111- 

Defendant's character evidenc~ is a subordinate feature of the case 
and the failure of the court to give any instructions in  regard there- 
to will not be held prejudicial in the absence of a request for special 
instructions. 

APPEAL by defendant from Bundy, J., November Term, 1959, of 
CRAVEN. 

Criminal prosecution on indictment for rape charging in substance 
that defendant, on or about August 16, 1959, unlawfully, wilfully and 
feloniously, did ravish and carnally know Mrs. Emma Elstelle Harri- 
son, a female, by force and against her will. 

The bill of indictment was returned a t  September Term, 1959. Upon 
arraignment, defendant pleaded not guilty. Defendant being without 
means to  employ counsel, the court, on September 10, 1959, appointed 
Robert D. Glass, Esquire, to  represent him; and defendant was rep- 
resented by Glass a t  the trial a t  November Term, 1959. 

In brief, the State's evidence tended to show the facts narrated be- 
low. 

Defendant (Beau) and the prosecutrix (Estelle) and Alexander Har- 
rison (Moe), the husband of the prosecutrix, had been friends. Moe 
and Beau, each a staff sergeant, were stationed a t  the Marine Corps 
Air Station a t  Cherry Point, North Carolina. Moe and Estelle lived 
in a government housing project in Havelock, North Carolina, where 
Beau had visited them, had meals, etc. Nothing in the evidence in- 
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(ha t e s  that Beau had made any improper advances on Estelle prior 
to the incident on which this prosecution is based. 

Earlier, 1:00 a.m. or 2:00 a.m., Moe and Beau had met in New 
Bern and had a drink together. About 3.00 a.m., Beau, observing a 
light on in Moe's house, knocked at the door. Estelle was there alone. 
She had been to ;bed but got up ; and, wearing her nightgown and robe, 
had gone downstairs for a drink of milk. Upon hearing a knock a t  the 
door, she asked who was there; and, upon hearing the answer, "Beau," 
she let defendant in, asked him where he had been and whether he had 
seen her husband. Beau replied that  he had just left her husband and 
that her husband would be home in about fifteen or twenty minutes, 
They sat down, Estelle on a chair and Beau on a sofa, and chattedt. 
In  "about five minutes," Beau got up, came over to Estelle, pulled 
her to him and declared his determination to have her. She resisted. 
They struggled. Beau first got Estelle upon the sofa. I n  the struggle 
there, they fell to  the floor. On the floor, Beau succeeded in having 
sexual intercourse with Estelle, notwithstanding her resistance, to the 
extent indicated in the opinion. 

In  submitting the case, the court instructed the jury it could return 
any one of these verdicts, (1) guilty of rape, (2 )  guilty of rape with 
recommendation of life imprisonment, (3) guilty of an assault with 
intent to  commit rape, (4) guilty of an assault on a female by a male 
person over eighteen years of age, and (5) not guilty. 

The jury returned a verdict of guilty of an assault with intent to 
ooramit rape. The court entered judgment that defendant be con- 
fined in the State's Prison for fifteen years. 

Defendant excepted, gave notice of appeal, and was permitted to 
appeal in fomza pauperis. Glass, i t  appearing that he would be un- 
able to represent defendant in connection with the appeal, was per- 
mitted to withdraw as counsel. Thereupon the court appointed Charles 
L. Abernethy, Jr., Esquire, as counsel for drefendant in connection 
with this appeal. 

Attorney General Seawell and Assistant Attorney General McGal- 
l k rd  for the State. 

Charles L. Abernethy, Jr., for defendant, appellant. 

BOBBITT, J. While defendant assigns as error the overruling of 
his genera.! motions for judgment of nonsuit, he does not contend that 
the case should have been dismissed in its entirety but that the evi- 
dence was insufficient to support a conviction for rape. Upon this 
premise, defendant asserts that, although he was not convicted of 
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rape, the submission of the case aa t o  rape constitutes prejudicial 
error. 

The ,testimony of the prosecutrix is to the effect that defendant, 
forci'bly and against her will, penetrated her sexual organ "half-way" 
with his sexual organ; that, when he took his hand from her mouth, 
she screamed; and that  he then relaxed to such extent that she was 
able to get from under him and run to a neighbor's house. This evi- 
dence was sufficient as to penetration. S. v. Jones, 249 N.C. 134, 105 
S.E. 2d 513, and cases cited. When considered in the light most fav- 
orable to the State, the evidence was sufficient to support a conviction 
for rape. S. v. Green, 246 N.C. 717, 100 S.E. 2d 52, and cases cited; 
G.S. 14-23. 

Defendant's counsel's real contention is that the M i m o n y  of the 
prosecutrix is contrary to reason and experience and therefore should, 
be rejected as unworthy of belief. Upon the printed record, there ap- 
pears t o  be much force to this contention. Even so, we are mindful 
of the fa& that the jury observed the witnesses a s  they gave their 
testimony; and the probative value of the testimony was solely for 
determination by the jury. Moreover, discrepancies and contradic- 
tions in the testimony of the prosecutrix were matters for the jury and 
not for the court. S. v. Bryant, 250 N.C. 113, 117, 108 S.E. 2d 128, 
and cases cited. 

Defendant testified in his own (behalf. Suflice to say, his testimony 
was to the effect that  he did not attempt in any manner to have sex- 
ual relations with the prosecutrix but that  she ran when he struck 
her under circumstances that need not be set forth in detail. I n  ad- 
dition to his testimony, defendant offered three witnesses (officers in 
the Marine Corps) who testified that defendant's general reputation 
was excellent. 

Defendant assigns as error the failure of the court to instruct the 
jury as t o  the significance of the character evidence, namely, the 
testimony of said three officers. It appears that the trial judge, in re- 
viewing the evidence, stated the substance of the testimony of these 
witnesses, but gave no instruction relevant t o  i h  legal significance. 
No request was made that  he do so. 

When a defendant, who has testified in his own behalf, offers evi- 
dence as t o  his good general reputation, and the court undertakes 
to instruct the jury as to the legal significance of such character evi- 
dence and how i t  should be conxsidered by the jury, erroneous or in- 
complete instructions have been held sufficient ground for a new trial. 
S. v. Wortham, 240 N.C. 132, 81 S.E. 2d 254; S. v. Bridgers, 233 N.C. 
577, 64 S.E. 2d 867. Hmever, since evidence of the good character of a 
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defendant on trial for rape is a subordinate and not a sulbstantive 
feature of the trial, the failure of the trial judge, in the absence of 
a request therefor, to give any instruction relative t o  the significance 
of character evidence, is not prejudicial error. S. v. Glatly, 230 N.C. 
177, 52 S.E. 2d 277; S. v. Scoggins, 225 N.C. 71, 33 S.E. 2d 473 ; S. v. 
Sims, 213 N.C. 590, 197 S.E. 176. It is noted that  in S. v. Sims, supra, 
the defendant was tried and convicted of murder in the first degree. 

We have considered each of defendant's remaining assignments of 
error. Suffice to say, none discloses prejudicial error or requires particu- 
lar discussion. In  short, after a full and careful consideration of the 
record, we find no error of law that would afford sufficient basis for 
awarding a new trial. 

No error. 

GLEKS CARR, B Y  HIS NEXT FRIEND, HC'ET F U N K  a.kRR v. 
LEXTON O'NEIL STEWART A a n  LDSSIE HONEYCUTT STEWART. 

(Filed 2 Xarch, 1960.) 

1. Automobiles 17- 

A vehicle first reaching a n  intersection which has no stop sign or t raf-  
fic control signal in operation has the right of way orer  a vehicle wb- 
sequently reaching the intersection, regardless of whether the first ve- 
hicle is going straight through the intersection or turning thereat. G.S. 
30-155(b). 

2. Automobiles § 41g- 

plaintiff's testimony to the effect that, in approaching an intersection, 
he looked both ways, saw no traffic alrproaching, and entered the inter- 
section a t  10 miles per hour, and that  after his front wheels had cleared 
the intersection, defendant's vehicle, approaching the intersection from 
plaintiff's right, struck plaintiff's vehicle with such force as  to render 
it  "a total l w , "  together with testimony of a witness that plaintiff's 
car entered the intersection first, i e  held sufficient to be submibted to 
the jury on the issue of defendant's negligence, and not to justify non- 
guit as  a matter of law for contributory negligence. 

APPEAL by plaintiff from Stevens, J., September Civil Term, 1959, of 
SAMPSON. 

This is an action instituted by the plaintiff, by his next friend, to 
recover for personal injuries and property damages sustained in a 
collision between his 1950 Chevrolet automobile and an automobile 
owned by Lessie Honeycutt Stewart andi operated a t  the 6ime with 
his permission by his son, Lexton O1Nei1 Stewart, allegedly in an 
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unlawful and negligent manner. The collision occurred on 10 Sep- 
tember 1958 a t  approximately 1:00 o'clock p.m. a t  the intersection 
of Faison and McKoy Streets in the City of Clinton. The plaintiff 
was driving his car in an easterly direction along Faison Street. The 
legal speed limit on Faison Street was 35 miles per hour, and on Mc- 
Koy Street 20 miles per hour, it being a business street and also 
Highway No. 421. 

The evidence of the plaintiff tends to  show tha t  as he approached 
the intersection of Faison and McKoy Streets he reduced the speed 
of his automobile to  about 10 miles per hour, and immediately prior 
to crossing the intersection he looked in both directions and seeing 
no one approaching from either direction, started across the inter- 
section. The signal or traffic control light a t  this intersection was not 
functioning a t  the time of the collision. There was no stop sign or 
signal a t  the intersection except the nonfunctioning traffic control 
signal. 

The plaintiff testified, "I saw no traffic approaching from either 
way when I got to the curb line. I never did see the car driven by 
the defendant before i t  struck me. * * To the best of my recollec- 
tion, I know I got my two front wheels acrass the other side of the 
curb, that  being lthe other side of the street, the eastern side, where 
the sidewalk was running, and I know I got my two front wheels a t  
the sidewalk." 

On cross-examination this witness testified, "I looked out to  see 
if I could get across and I didn't see anybody coming and I looked 
good.'' On redirect examination the plaintiff testified, "I was in the 
intersection before the other boy was." 

The investigating officer testified, "The front wheels of the Glenn 
Carr vehicle were through the intersection and it  had been struck 
about center-ways by the automobile driven by Stewart." This officer 
further testified that  both streets were 24 feet wide and that  the 
plaintiff's car was damaged to  such an extent "it was determined to 
be a total loss." 

Mrs. Frances O'Neil, an eyewitness t o  the accident, testified for the 
plaintiff as follows: " " " the car (plaintiff's car) was coming up 
from here and he just about got through the intersection when this 
car (defendant's car) hit him. " I would say tha t  he was prac- 
tically all the way through the intersection when he was struck by 
the other car, and that  the plaintiff's car entered the intersection first." 

At  the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed and judgment en'tered 
accordingly. The plaintiff appeals, assigning error. 
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Chesnutt & Chambliss for plaintiff. 
Butler, Butler & Lee for defendant. 

DENNY, J. In our opinion, the plaintiff's testimony when con- 
siderd in the light most favorable to him is suffioient to carry the 
case to the jury. The issues of negligence and contributory negligence 
raised by the pleadings present questions to be resolved by a jury 
and not by the court. 

In the case of S. v. Hill, 233 N.C. 61, 62 S.E. 2d 532, Ervin, J., 
speaking for the Court, said: "When the driver of a motor vehicle 
on the left comes to an intersection and finds no one approaching it 
on the other street within such distance as reasonably to indicate 
danger of collision, he is under no obligation to stop or waittl but may 
proceed to use such intersection as a matter of right. 

"A driver having the ~ i g h t  of way may act upon the assumption in 
the absence of notice to the contrary that the other motorist will 
recognize his right of way and grant him a free passage over the in- 
tersection. * * *" 

G.S. 20-155, in pertinent part, reads as follows: "(a) When two ve- 
hicles approach or enter an intersection and/or junction a t  appoxi- 
maitely the same time, the driver of the vehicle on the left shall yield 
the right of way to the vehicle on the right *. (b) The driver of a 
vehicle approaching but not having entered an intersection and/or 
junction, shall yield the right of way to a vehicle already within such 
intersection and/or junction whether ithe vehicle in the junction is 
proceeding straight ahead or turning in either direction *." Un- 
der subsection (b) of the statute the vehicle first reaching an inter- 
section which has no stop sign or traffic signal has ithe right of way 
over a vehicle su;bsequently reaching it, whether the vehicle in the 
intersection is proceeding straight ahead or turning in either direc- 
tion; and it is the duty of the driver of the vehicle not having en- 
tered the intersection to  delay his progress and allow the vehicle 
which first entered1 the intersection to pass in safety, Downs v. Odom, 
250 N.C. 81, 108 S.E. 2d 65; Donlop v. Snyder, 234 N.C. 627, 68 S.E. 
2d 316; Kennedy v. Smith, 226 N.C. 514, 39 S.E. 2d 380; Crone v. 
Fisher, 223 N.C. 635, 27 S.E. 2d 642; Ydllow Cab Co. v. Sanders, 223 
N.C. 626, 27 S.E. 2d 631. 

In the case of Donlop v. Snyder, supra, the Court said: "Here, the 
defendant's argument seems to  be grounded on the assumption that 
this evidence aonclusively shows the two cars approached the inter- 
section a t  approximately the same time. Such does not appear. The 
evidenoe does not give the defendant's car any fixed location. The 



N. C.] SPR,ING TERM, 1960. 121 

plaintiff said he looked and did not see the defendant's car. I t  is 
simply negative evidence. While this testimony may support the in- 
ference that the two cars approached the intersection 'at approximate- 
ly the same time,' with equal logic i t  supports the inference that the 
defendant's car was a t  a point relatively remote from the intersec- 
tion when the plaintiff looked. He said he could see up the street 
about a block. That  th.e defendant was some considerable distance 
up the street when the plaintiff said he stopped and looked is support- 
ed by the physical evidence a t  the scene of the wreck tending to show 
that the defendant was driving a t  a high rate of speed; whereas the 
plainbiff said he moved through the intersection in second gear and 
was hit as he was emerging on the far side." 

The plaintiff's evidence in the instant case tends to show that he en- 
tered the intersection first. Hence, in our opinion, he is entitled t o  
have his case heard by a jury on appropriate issues, and we so hold. 

The judgment of the court below is 
Reversed. 

STATE v. FURDST M. HOLDER. 

(Filed 2 March, 1980.) 

1. Criminal Law § 1- 
An inadvertence of the court in stating the contentions of defendant 

must be brought to the court's attention in time for correction in order 
to be considered on appeal. 

APPEAL by defendant from Nettles, E. J., September Term, 1959, 
GASTON Superior Court. 

This criminal prosecution originated in the Municipal Court of the 
City of Gastonia upon a warrant charging the defendant with the 
operation of a motor vehicle on the public highway while under the 
influence of intoxicating liquor. From a conviction and judgment in 
the Municipal Court, he appealed to  the Superior Court of Gaston 
County. Upon the trial in the superior court the defendant called the 
Sheriff of Gaston County as a witness. The Sheriff testified he had 
known the defendant for 10 years - had seen him when he was 
drunk and when he was sober; that he saw him in jail about 30 min- 
utes after his arrest and i t  was his opinion that the defendant "was 
not under the influence." 

On cross-examination, he testified without objection: "Later on 
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that week Mr. Holder did get drunk and I took him to Dix Hill." 
The court, with respect to the defendant's evidence and conten- 

tions, charged the jury: "He argues and contends . . . Sheriff Beam 
has testified that he saw the defendant some 30 minutes aft,er he had 
been apprehended . . . that in his opinion he w.as not drunk. . . . and 
that thereafter, in about two days, he took him to the State Hospital 
a t  Raleigh for the purpose of having him treated for alcoholism." 

From a verdict of guilty and judgment thereon, the defendant ap- 
pealed. 

Malcolm B. Seawell Attorney General, Glenn L. Hooper, Jr., As- 
sistant Attorney General for the State. 

Mullen, Holland & Cooke, by: Frank P. Coolce for defendant, ap- 
pellant. 

PER CURIAM. The defendan,t asked for a new trial solely upon 
the ground that the court committed error in recapitulating the de- 
fendant's evidence and contentions and that he was prejudiced by the 
reference to the treatment of alcoholism. 

Inadvertence in stating the eontentions or in recapitulating the evi- 
dence must be called to the attention of the court in time for cor- 
rection. After verdict the objection comes too late. State v .  Adams, 
245 N.C. 344, 95 S.E. 2d 902. 

No error. 
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G w r s  v. MOTORS, Isc. 

JULIUS J. GWYK, ANCILLARY ADMIKIBTRATOR OF THE ESTATE OF CHARLES 
H. WOODRUFF, DECEASED, v. LUCKY CITY MOTORS, INC., ASD 

FORD MO'IQR COMP,4NS. 

(Filed 16 March, 1960.) 

1. Automobiles g 5 :  Sales 5 30-  

The manufacturer of a truck is under dntx to tlie ultimate purchaser, 
irrespective of contract, to use reasona~ble care in the manufacture of 
the article and to make reasonable inspection so a s  not to subject the 
purchaser to injury from a hidden or latent defect. 

Upon a motion to nonsuit tlie court does not pass upon the weight 
o r  credibility of the evidence, but is required to determine only whether 
there is any evidence sutticient to make out plaintiff's cause of action. 

3. Automobiles 8 5: Sales g 30-- Evidence held fo r  jury on  question of 
manufacturer's liability fo r  injury from latent  defect. 

Evidence tending to show that  intestate ~~urchased  a new vehicle man- 
ufactured by defendant, that the vehicle was equipped with a "one- 
piece" check ralve in the master cylinder brake assemblg, which render- 
ed the brakes inoperative if the drirer suddenly applied the brakes, 
that after having trouble with the {brakes for this reason, intestate took 
the vehicle to an authorized dealer for repairs, and that  thereafter the 
brakes failed in the same manner, causing the vehicle to roll back- 
wards down a steep incline, resulting in fatal injury to intestate, to- 
gether with further evidence tending to show that  after the repairs 
the master brake cylinder was still equipped with a "one-piece" check 
valve ant1 that no other mechanic had made any repair to the brakes, 
i x  held sufficient to overrule nonsuit in an action against the manufac- 
turer for the w-rongful death of intestate. 

4. Sam- Liability of manufacturer fo r  la tent  defect held not insulated 
by failure of repairman t o  remedy the  defect. 

The negligence of the manufacturer in equipping a vehicle with a 
"one-1)iece" check valve in the master brake cylinder so that the brakes 
would not operate if suddenly applied, a "two-piece" check ralve being 
necessary for the proper operation of the brakes in such circumstances, 
is not insulated a s  a matter of law by the interl-ening act of a mechanic 
repairing the brake assembly in failing to replace the "one-piece" check 
valve, there being no evidence that  the mechanic had knowledge or notice 
that the malfunctioning of f i e  brakes was caused by the presence of the 
"one-piece" check valve within the brake assembly, and there being no 
break in the chain of causation set in motion by the negligence of the 
manufacturer. 

5. Same-- Malfunctioning of brakes held not  to constitute notice a s  a 
mat te r  of law of a latent  defect i n  t h e  brake assembly. 

The evidence tended to show that the brakes of the vehicle in ques- 
tion would not operate if the brakes were suddenly applied because of 
a "one-piece" check ralve in the master brake assembly, a "two-piece" 
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check valre being necessary to the proper -ration of the brake8 under 
such circumstances. Held: m e  fact that the purchaser, after having 
had trouble with the brakes for this reason and alter having had the 
brakee of the vehicle repaired by a mechanic, who failed to replace the 
"onepiece" check valve, continued to drive lthe W c l e  does not consti- 
tute contributory negligence as ti matter of law, there being no evidence 
'khat the driver had knowledge that the malfunctioning of the brakea 
was clue to the presence of a "onepiece" check mhe in the brake as- 
sembly. 

APPEAL by plaintiff from Preyer, J., March Term, 1959, of ROCK- 
INGHAM, docketed and argued as No. 665 a t  Fall Term, 1959. 

Civil action instituted December 13, 1957, t o  recover damages on 
account of the death on June 13, 1957, of plaintiff's intestate, here- 
after called Woodruff, allegedly caused by the negligence of defend- 
ants. 

The complaint, summarized in part and quoted in part, alleged: 
On or before February 21, 1957, an authorized dealer of Ford Mo- 

tor Company sold and delivered to Woodruff a new 1957 Ford three- 
quarter ton pickup truck, serial No. F25K7N12773, manufactured 
by Ford Motor Company. As so manufactured, sold and delivered, 
the truck "was equipped with a master cylinder assembly, which 
transmitted the pressure from the foot ped~al to the hydraulic main 
braking system, which said master cylinder assembly was of improper 
design, improperly assembled, and which contained a hidden defect 
in that the check valve therein would fail, on occasion, t o  open, thus 
jamming the master cylinder so that no pressure would be applied 
to the wheel brakes when an application was desired." 

In  April, 1957, Lucky City Motors, Inc., "the authorized dealer and 
service representative of said defendant, Ford Motor Company, act- 
ing as the agent and servant of said defendant, Ford Motor Com- 
pany, as its instrumentality for the performance of the obligations of 
the defendant, Ford Motor Company, under its warranty issued to 
said intestate when said vehilcle was purohased, assumed the duty of 
correcting said braking malfunctioning, and, in the course of the per- 
formance of said duty inspect4 said vehicle, and ~eplaced a portion 
of the master cylinder assembly using parts furnished by said de- 
fendant, Ford Motor Company, and following the procedures out- 
lined by it, whioh mid replacement did not correct the hidden defect 
in said assembly." 

Woodruff relied upon ('the implied representations of said defend- 
ant, Lucky City Motors, Inc. that  i t  had corrected said difficulty in 
mcord with the standard service warranty and procedures of the de- 
fendant, Ford Motor Con~pany, (and) continued to use said vehicle." 
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On June 13, 1937, Woodruff, "while lbacking this said vehicle on n 
public street in the Town of Marshall, Madison County, North Caro- 
lina, sought to apply the brakes thereon, which saidi brakes utterly 
failed as a result of the defects hereinlbefore mentioned, with the re- 
sult that said vehicle went backwards over a steep embankment and 
crashed a t  the bottom thereof, . . . causing his near instantaneous 
death, . . ." 

The combined and concurring negligence of defendants, in particu- 
lars set forth, proximately caused the said failure of the brakes, the 
resulting death of ?lToodruff and damage to the truck, for which plain- 
tiff alleged diainages of $100,000.00 for Woodruff's death and of 
$2,100.00 for the damage to the truck. 

Defendant Ford Motor Company, answering, admitted "that Ford 
trucks are equipped with a master cylinder assembly." It asserted it  
had no knowledge of the truth or falsity of the allegations relating 
to Lucky City Motors, Inc., and denied such allegations upon infor- 
mation and belief. I t  denied specifically (1) "that the Lucky City 
Motors, Inc. was a service representative or agent or servant of the 
defend~ant, Ford Motor Con~pany," and (21 "that the Ford Motor 
Company ever issued any warranty to plaintiff's intestate." Except 
as otherwise indicated, there was a general denial of plaintiff's allega- 
tions. As a further defense, it pleaded Woodruff's contributory negli- 
gence in particulars set forth, in bar of plaintiff's right to  recover. 

The answer of Lucky City Motors, Inc., is not in the record. 
ilt the close of plaintiff's evidence, each defendant moved for 

judgment of nonsuit. These motions were overruled. Thereafter, evi- 
dence was offered by Lucky City Motors, Inc. Ford Motor Company 
did not offer evidence. No further evidence was offered by plaintiff. 

At  the close of all the evidence, each defendant moved for judg- 
ment of nonsuit. The motion of Lucky City Motors, Inc., was then 
overruled. The jury was dismissed "over the weekend after being 
given the usual cautions." 

The court reserved its ruling on Ford Motor Company's motion 
"until Monday, March 9, 1959," a t  which time the court entered judg- 
ment nonsuiting plaintiff and dismissing plaintiff's action as to Ford 
Motor Company. This judgment contains no reference t o  Lucky City 
Motors, Inc. Nothing in the record indicates what, if anything, there- 
after occurred in respect of plaintiff's action against Lucky City Mo- 
tors, Inc. Lucky City Motors, Inc., is not a party to this appeal. 

T h ~ s  appeal by plaintiff is from said judgment of involuntary non- 
suit a!: to Ford l lotor  Company. 
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Ernest R. Taylor, Herbert M. Bacon, Price &. O s b m e  and Allen, 
Henderson & Williams for plaintiff, appellant. 

Brown, Scurry, McMichael & Griffin and D. Leon Moore for Ford 
Motor Company, appellee. 

BOBBITT, J. Whether the evidence, when considered in the light 
most favorable to  plaintiff, was sufficient for submission to the jury 
as to the alleged negligence of Ford Motor Company, is the question 
for decision. 

It was stipulated that the 1957 Ford pickup truck was manufac- 
tured by Ford Motor Company; that  i t  was purchasedi by Woodruff 
from Crowell Long Auto Company, Inc., of Danville, Virginia, an 
authorized Ford dealer, on or about February 21, 1957; and that,, 
when sold and delivered t o  Woodruff, i t  was a new truck. 

Our consideration of the evidence is directed principally to plain- 
tiff's allegation that  Ford Motor Company was negligent in that i t  
manufactured and delivered to its authorized dealer for sale a 1957 
truck equipped with defective hydraulic 'brakes. (Note: Plaintiff also 
alleged negligence on the part of Lucky City Rlotors, Inc.. and that  
Ford Motor Company was responsible therefor under the doctrine 
respondeat wperior.) 

"The over-whelming weight of authority is to  the effect that the 
manufacturer of a truck, like the one here in question, owes a duty 
to  the public, irrespective of contract, t o  use reasonable care in its 
manufacture and to make reasonable inspection of the construction 
in the plant where the truck was manufactured." General Motors 
Corporation v. Johnson, C.C.A. (4th))  137 F. 2d 320; MacPherson v. 
Buiclc Motor Co., 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916F 696, 
Ann. Cas. 1916C 440; 5 Am. Jur., Automobiles $ 350; 60 C.J.S., Mo- 
tor Vehicles 8 165; Annotations: 156 A.L.R. 479; 164 A.L.R. 569, 584. 

We find no North Carolina decision in which an injured party has 
recovered against the manufacturer of an automobile on account of 
negligence in the construction and assembly thereof. However, in a 
case where the evidence was held insufficient, plaintiff's right to re- 
cover was tested \by ithe rule stated above. Harward v. General Motors 
Corp., 235 N.C. 88, 68 S.E. 2d 855. Also, see Jones v. Chevrolet Go., 
217 N.C. 693, 9 S.E. 2d 395, and Hudson v. D ~ i v e  I t  Yonmelf, Znc., 
236 N.C. 503, 73 S.E. 2d 4. 

Appellee does not question the applicability of the general rule 
stated above, but rightly refers to  MacPherson 21. Buick Motor Con, 
supra, as a landmark decision. Rather, appellee asserts the present 
case is factually distinguishable in tha t  (1) the plaintiff in MacPherson 
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had no notice of the defect in the wheel prior t o  the accident, and (2) 
there was no intervention by a third party "such as the intervention 
by Lucky City Motors in this case." 

Decision requires an analysis of the evidence. I n  testing the suf- 
ficiency t,hereof, we are mindful of this well established rule: "If 
there is any evidence, more than a scintilla, the judge should allow 
the case t o  go to the jury, since he is not to consider the weight of 
the evidence, but whether there is any evidence sufficient for the jury 
to  consider." McIntosh, North Carolina Practice and Procedure, 5 
565, p. 615, and cases cited. 

Woodruff was an itinerant "spray painter." He  worked by the job. 
He went from house t o  house in search of jabs. He  would d a y  in one 
territory "until he worked out" and then move t o  another. In  each 
territory he would establish a temporary place of residence and work 
out from such place. 

In February, March and April, 1957, Woodruff lived, with his wife, 
children. and other members of the family, in Ruffin, N. C. Banell 
Small, a brother of Woodruff's wife, then a 14-year old boy, lived as 
a member of this family group. About May 1, 1957, Woodruff moved 
from Ruffin t o  Morristown, Tennessee. 

Plaintiff's evidence as to  what occurred prior t o  and, on the occa- 
sion of the fatal accident consists of the testimony of Banell Small. 

Banell Small testified that  he was with Woodruff when the 1957 
truck was delivered in Danville; that  he helped Woodruff in his work 
when he operated out from Ruffin and later when he operated out 
from Morristown; that  he was with Woodruff on April 17, 1957, when 
the truck was taken t o  Lucky City Motors, Inc., in Reidsville, to 
hare the brakes fixed; and that  he was with Woodruff in Marshall, 
N. C.. on June 13, 1957, when the fatal accident occurred. Banell 
Small's testimony also tends: to show the facts stated in the follow- 
ing two numbered paragraphs. 

1. On June 13, 1957, Woodruff, driving the 1957 truck and accom- 
panied by Banell Small, left Morristown for Marshall. I n  Marshall, 
about noon, they went to the house of one Everett Barnett. I n  SO do- 
ing, they traveled (north) up a mountain road (ten or eleven feet 
wide), referred to  as Hill Street. Barnett's private driveway ("just 
room enough for one vehicle") extended (east) from Hill Street, down 
the mountain. The grade on Hill Street and on Barnett's driveway 
was steep. On the west side of Hill Street, opposite the entrance to  
the Barnett driveway, there was a bank, that is, the side of the moun- 
tain. 

2. I n  leaving the Barnett house, Woodruff drove up the driveway 
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and onto and across Hill Street. He stopped when the front bumper 
hit the bank on the far (west) side, being unable to make the turn 
into Hill Street without backing. When the truck was still in "low, 
low gear," with the engine running, i t  started to roll back toward the 
east edge of Hill Street. When this occurred, Woodruff "stomped" the 
brakes. The brakes "froze" and failed to  take effect. The truck rolled 
back over the east edge of Hill Street, down the side of the mountain 
toward the Barnett house, turned over and fell against an  apple tree, 
and Woodruff was "pinned in" in such manner as to cause his death. 

On this phase of the case, we must conclude that  plaintiff's evi- 
dence was sufficient to require submission for jury determination 
whether the failure of the brakes proximately caused the fatal acci- 
dent. 

After the fatal accident, the Woodruff truck was removed to  the 
warehouse of Service Motor Sales in Marshall. There was evidence 
that  nothing was done to the truck in respect of brakes or otherwise 
prior to July 29th, the date the truck was sold to Mr. Derwood Trent 
of Morristown. Trent drove the Woodruff truck from Marshall to 
Morristown. As t o  what occurred on this trig, Trent testified: "I 
found if I would hit the brake real suddenly I had no brake at all, 
just like a hard pedal that  wouldn't release a t  all. If I released the 
pedal gradually, applied small pressure on it, i t  would depress. In  
other words, I mean if you stamped them all of a sudden, the pedal 
would stay firm and not depress. If you applied the brakes gradually, 
you had a brake." 

There was testimony by Trent and by John Self, Trent's mechanic, 
as to tests made in respect of the brakes on the Woodruff truck. In 
short, their testimony tended to show that  ithe master (brake) cylin- 
der assembly was defective in that i t  contained a "one-piece" check 
valve instead of the "two-piece" check valve called for by the 1957 
Ford Manual. Their testimony tended to show that, after purchasing 
a 1957 brake assembly "kit" from the Ford dealer in Morristown, 
they replaced the "one-piece" check valve with a "two-piece" check 
valve and after doing so the hydraulic brakes worked perfectly. Ac- 
cording to their testimony, when the "one-piece" check valve was 
used, the brake would operate satisfactorily if gradually applied but 
"on sudden application" the outlet for the brake fluid would complete- 
ly close and the fluid would not reach the brake cylinders in the wheels 
of the truok, 

On this phase of the case, we must conclude that  there was evidence 
sufficient to support findings that  the master cylinder assembly in 
Woodruff's truck on June 13, 1957, contained a "one-piece" check 
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valve, and that this "one-piece" check valve rendered the brakes in- 
operative if the driver suddenly applied or "stomped" the brakes. In 
this connection, it is noted that  the evidence offered by Lucky City 
Motors, Inc., tends to show that  a master cylinder assembly for a 
1957 truck should have a "two-piece" oheck valve as  one of its com- 
ponent parts. 

The question arises: Did the master cylinder assembly in Wood- 
ruff's 1957 truck contain a LLone-rpiece" check valve when delivered 
by Ford Motor Company to the Danville dealer from whom i t  was 
purchased by Woodruff? To answer this question, we consider the 
evidence as t o  what occurred prior t o  and on April 17th, the date 
Woodruff took the truck to Lucky City Motors, Inc., to have the 
brakes fixed. As to this, the testimony of Banell Small and the testi- 
mony of James V. Lassiter, Jr., then the Bervice Manager for Lucky 
City Motors, Inc., a witness for Lucky City Motors, Inc., is in con- 
flict, particularly with reference ,to what was wrong with the brakes 
when Woodruff took the truck to Lucky City Motors, Inc., on April 
17th. 

Banell Small testified: "In between the time that  the new Fwd 
truck was delivered to  him (Woodruff) and April 17, when you hit 
the brakes real hard, they would freeze, wouldn't go down; like you'd 
be going along and hit them suddenly, they just wouldn't stop, 
wouldn't hold a t  all, just freeze." This was first noticed, aocording 
to Banell Small, a week or so after the 1957 truck was delivered to 
Woodruff, when, approaching a red light, Woodruff "stomped on the 
brakes" and they just "went right on." According to  Banell h a l l ,  
when the truck was taken to Lucky City Motors, Inc., on April 17th, 
Woodruff "told them how the ibrakes was acting, how when he hit i t  
they wouldn't hold, would just freeze, and stuff like that." 

On the other hand, Lassiter testified that Woodruff's complaint on 
April 17th was: "My brakes are locking up; I can't drive i t  on the 
road." Lasaiter ,testified: "The brakes was locking up. He had too 
much brakes; he coulcbn't drive it. . . . After getting in i t  I tried the 
brakes and i t  would not move without putting i t  in low gear and 
barely moved then. . . . He said in applying the brakes they seemed 
to get tighter and tighter until i t  stopped." 

As to what was dmone by Lucky City Motors, Inc., on April 17th, 
Banell Small testified: "He (the mechanic) took the master cylin- 
der off, the brake thing and tore i t  down." Again: He ". . . tore the 
master cylinder, fixed a part and put i t  back on, and we drove on out 
with it." Again: "I don't know what they put in i t  or what they didn't." 
Lassiter's testimony was to the effect that M700druff's use of improper 
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brake fluid had caused the damage t o  certain component parts of the 
brake assembly; and that,  among other repairs and replacements, he 
removed a "two-piece" check valve from the brake assembly and re- 
placed it  with another "two-piece" check valve. 

True, if Lassiter's testimony is accepted, the "one-piece" check 
valve in Woodruff's truck on June 13, 1957, was put there by some 
person and on some occasion not disclosed by the evidence. Indeed, 
Lucky City Motors, Inc., offered a witness who testified tha t  on 
June 13, 1957, in Marshall, Woodruff's truck had defective brakes; 
and that,  when the witness cautioned Woodruff to have the brakes 
fixed, Woodruff replied that  he had "had these brakes worked on two 
or three times." Yet Banell Small testified that  Woodruff had had no 
trouble with the brakes from April 17th t o  June 13th; that  he had 
been with him constantly on all occasions when Woodruff had driven 
the truck; and that no work had been done on the brakes by any- 
body after April 17th. 

Appellee contends: If a "one-piece" check valve was in the brake 
assembly on June 13, 1957, and if nothing had been done to the brakes 
from April 17th to  June 13th, the only inference t o  be drawn is that  
the "one-piece" check valve was put in the brake assemibly by Lucky 
City Motors, Inc. I t  is noted that  this contention runs counter t o  the 
testimony of Lassiter. The jury was a t  liberty t o  accept or t o  reject, 
in whole or in part, Lassiter's testimony. Whether Lassiter removed 
a "two-piece" check valve from the brake assembly was for jury de- 
termination. 

If the evidence most favorable to  plaintiff is accepted, the brake 
failure on June 18th was precisely the same in character as the brake 
failures prior to April 17th, and the cause of the brake failure on 
June 13th was the fact that  a "one-lpiace" check valve instead of the 
"two-piece" check valve was a component part of the brake assem- 
bly. When all inferences are drawn in favor of plaintiff, the evidence 
was sufficient to  permit a finding that the "one-piece" check valve 
in the brake assembly on June 13th was in the brake assembly when 
the 1957 truck purchased by Woodruff was delivered by the manu- 
facturer to its dealer in Danville. 

Even PO, appellee contends the original liability of Ford Motor 
Company, if any, ended upon discovery of the defect prior to April 
17th; and that,  with knowledge of such defect, Woodruff had the 
truck inspected and, repaired by Lucky City Pllotors, Inc. Here, ap- 
pellee relies largely upon Harley v. General Motors Corp., 97 Ga. 
App. 348, 103 S.E. 2d 191, where i t  is said: "In the instant case, the 
plaintiff's father discovered the defective condition of the accelera- 
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tor rod before i t  had caused any injury and a t  the discovery thereof, 
the defective condition of the accelerator rod ceased to be a latent 
defect. Once the defect was discovered and the dangerous condition 
of the defective machine became apparent, that  discovery insulated 
the manufacturer from any damages resulting from its manufacture 
of a latently defective machine." Suffice to  say, if the brake assembly 
placed in the 1957 truck by Ford Motor Company contained a "one- 
piece" check valve, we cannot say as a matter of law that  the mere 
fact that  Woodruff discovered (prior to April 17th) that  his brakes 
were not working satisfactorily is sufficient to absolve Ford hlotor 
Company from liability. There is no evidence that  Woodruff had 
knowledge or notice that the malfunctioning of the brakes was caused 
by the presence, within the brake assembly, of a "one-piece" check 
valve. In  short, the cause of the hazard was not obvious but concealed. 
Compare, Tyson v .  Manufacturing Co., 249 N.C. 557, 107 S.E. 2d 170. 

Here the alleged negligence of Ford Motor Company was the use 
of a "one-piece" check valve as a component part of the brake as- 
sembly on Woodruff's 1957 truck. There was evidenee that  the brake 
assembly used on certain Ford trucks and cars for 1956 (models) and 
prior years contained a "one-piece" check valve. 

This question arises: If Lucky City Motors, Inc., was negligent, 
either in its failure to discover or to remedy the defect, did such negli- 
gence intervene andl supersede the original negligence of Ford Motor 
Company? Without appraising the sufficiency of the evidence t o  estab- 
lish negligence on the part of Lucky City Motors, Inc., i t  is enough 
to say it  does not establish negligence on its par t  as a matter of law. 

The doctrine of intervening (insulating) negligence has been dis- 
cussed in many cases. For a full discussion, see Hayes v. Wilmington, 
243 N.C. 525, 540, 91 S.E. 2d 673, and cases cited. If, as manufactured 
by Ford Motor Company, the brake assembly had a "one-piece" 
check valve in it, and this was permitted to  remain therein by Lucky 
City Motors, Inc., there was no break in the chain of causation set 
in motion by the negligence of Ford Motor Company. Too, we can- 
not say as a matter of law that  Ford hfotor Company could not have 
reasonably anticipated that  a mechanic, undertaking to repair the 
brakes, would) not permit to  remain in the brake assembly a "one- 
piece" check valve put there by the manufacturer. 

In  Pierce v .  Motor Co. (C.C.A. 4th),  190 F. 2d 910, 913, (S. c., 
Ford Motor Co. v .  Mahone, 205 F .  2d 267), Parker, Chief Judge, said: 
"It is argued that  any negligence of the manufacturer in turning out 
a defective car is insulated by that of a mechanic who inspects i t  af- 
terwards so that  the latter will be deemed the proximate cause of any 
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injury resulting from its defective condition; but this argument is 
entirely without merit. As said in Hmper on Torts ch. 7 sec. 106, 
quoted in Foley v. Pittsburgh-Des Mnines Co., 363 Pa. 1, 68 A. 2d 
517, 529: 'A negligent defendant can not escape liability because of 
a failure on the part of some third person t o  perform an affirmative 
duty which, if properly performed, would have enabled the plaintiff 
to avoid the risk created by the defendant's negligence. The failure 
of the other to inspect adequately may make him liable t o  the party 
harmed, but i t  will not relieve the defendant whose negligence was re- 
sponsible for the hazard in the first place.' " 

Careful consideration of the evidence raises many doubts as to  
(1) whether the fatal accident was caused by failure of brakes or by 
backing off the edge of the mountain road, (2) whether the alleged 
defect was not of such nature that  Woodruff, in his extensive travels, 
became fully aware thereof between April 17th and June 13th, and 
(3) whether Woodruff had not had the brakes worked on on one or 
more occasions after April 17th a t  tlmes and under circumstances 
not disclosed by the evidence. But a decision adverse to plaintiff 
would require that  we weigh the evidence, particularly the testimony 
of Banell Small. The credilbility of the witnesses and the weight of 
the evidence are for jury determination. 

As t o  contributory negligence, i t  is enough to say that  the evidence 
does not suffice to  establish contributory negligence on the part of 
Woodruff as a matter of law. 

We do not reach the question as to  whether the evidence was suffi- 
cient to support a finding tha t  Ford Motor Company was liable for 
the negligence, if any, of Lucky City Motors, Inc., under the dloctrine 
respondeat superior. 

Under the circumstances disclosed by the record, we refrain from 
comment on the present status of the action as between plaintiff and 
Lucky City Motors, Inc. 

The judgment of involuntary nonsuit as to Ford >lotor Company 
is reversed. 

Reversed. 
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STATE v. GENEVA PHIPDR HOOVDR AND FLORENCE STALLWORTH. 

(Filed 16 March, 1960.) 

1. Abortion § 1- 

G.S. 14-44 and G:S. 14-46 create separate and distinct offenses, the 
first, designed to protect the life of a child in ventre aa mere, making 
i t  unlawful to  employ a n  irwtrument upon a woman quick with child 
with intent to destroy the child unless necemary to preserve the life 
of the mother, and the second, designed to protect the health o r  life of 
a pregnant woman, making it unlawful t~ administer any drugs or use 
any instrument upon a pregnant woman with inten,t thereby t o  produce 
,the miscarriage of such woman. 

a Abortion Q 3- 
Jn  a prosecution for  abortion i t  is competent for  the femme to testify 

a s  t o  her belief on the day of t h e  alleged operation t h a t  she was pregnant. 

3. Same- 
I n  a prosecution under G.S. 1 4 4  i t  is required that the Btate prove 

the fact of pregnancy but i t  is not required that  it prove a n  aotual mis- 
carriage. 

4. Sam- 
I n  a prosecution under G.iS. 1445 it is not required that  the child 

be quick, but the offense may be committed durihg any stage of pregnancy. 

 testimony of the femme in a prosecution under G.S. 1446 that  a t  the 
time of the operation she believed she was a month and a haIf or two 
,months pregnant, together with h t i m o n y  of two physicians, who ex- 
amined her the day af ter  the operation, to the effmt that from the size 
of her uterus it was their opinion tha t  the femme was about Cwo months 
pregnant, is sufficient to ba submitted to the jury on this element of 
the offense. 

6. Abortion § 1- 

In  a prosecution upon a n  indictment charging violation of G.S. 14 
44 and the violation of G.'S. 14-45, the S ta te  may not be nomuited if 
there is sufficient evidence of defendant's guilt of either of the offenses. 

7. Criminal Law § 101- 

Where the indictment contains separate count8 charging separate of- 
fenses the State may not be n o m i t e d  if there is sufficient evidence of 
defendant's guilt on either count. 

8. Abortion § 2- 

A defendant cannot be convicted under G.S. 14-44 if there is no evi- 
dence that  a t  the time the offense was committed the child was quick. 

9. Oriminal Law § 94-- 

The remark of the court during the esaqination of a w i t n w  for the 
State that  the court found the witness a reluctant witness and that 
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therefore the court would allow a certain line of questioning, held not 
prejudicial to defendant, since the remark, when considered in the light 
of all  the facts and circumstances, had the effect of lessening the strength 
or minimizing the weight of the testimony of the State's witness. 

Not every remark of the court or question propounded by it to a wit- 
ness is of such harmful effect a s  to  comtitute rerersible error, and a new 
trial will not be granted therefor unless it is apparent that  such action 
might reason&bly have prejudiced defendant. 

11. Criminal Law 8 160- 
Defendant m w  not object to a n  infraction of the rule prohibiting the 

court from expressing an opinion on the credibility of a witness when 
such occurrence is prejudicial to the State rather than to defendant. 

l a .  Criminal Law $j 84-- 

The admission in evidence of a written statement made bar a witness 
for  the State for the aole purpose of corrobolwting her testimony upon 
Che trial held not to judify a new trial. 

13. Criminal Law 8 91- 
Where the court sustains defendant's objection to testimony and strikes 

i t  and then sustains the objection to the  following question, an assign- 
ment of error t o  the asking of the second question will not be held 
prejudicial. 

14. Criminal Law § 117- 
A verdict of guilty a s  charged rendered in a prosecution on au indict- 

ment containing two separate counts is a verdict of gnilty as  to both 
counts. 

15. Criminal Law § 161- 
Where the charge of the court is not in t.he record it will be prwumed 

that  the court correctly charged the law arising upon the eridet~ce. 

16. Criminal Law 1 3 2 -  
Under a judgment of imprisonment for not less than one year defend- 

an t  cannot be lawfully imprisoned for more than one year. 

17. Criminal Law § 1 6 6  

Where 'the trial of the defendant upon an indictment containing two 
counts 19 free from prejudicial error and but a single judgment of im- 
prisonment is imposd,  which is less than ;the maximum which might be 
imposed on either one of the  counts, the fact that  the eridence is ic- 
s d c i e n t  to support a conviction of one of the counts does not warrant 
a new trial, ,tAere being sufecient evidence to sugport the verdict and 
judgment on the other count. 

APPEAL by defendants from Clurkson, J., 7 Septem'ber 1959 Regu- 
lar B Criminal Term, of MECKLENBTTRG. 
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Criminal action on an indictment with two counts: the first count 
charging botnh defendants with using and employing instruments upon 
Juanita Rozzell, a woman pregnant or quick with child, with intent 
thereby to destroy such child, the same not being necessary to  pre- 
serve the life of the mother, a violation of G.S. 14-44, and the second 
count charging both defendants with using instruments and applica- 
tions upon Juanita Rozzell, a pregnant woman, with intent thereby 
to procure the miscarriage of such woman, a violation of G.S. 14-45. 

Plea: Not Guilty by both defendants. Verdict: Defendant Hoover 
is guilty as charged, defendant Stallworth is guilty as charged. 

From a judgment of imprisonment as to  each defendant of not less 
than one year, each defendant appeals. 

T. R. Bruton, Attorney General, and Harry W. McGalliurd, Asais- 
tant Attorney General, for the State. 

Allen A.  Bailey, Attorney for Defendant Geneva Phifer Hoover, 
Henry E. Fisher, Attorney for Defendant Florence Stallworth, and 
Fmnn'd M. Fletcher, Jr., Counsel for defendants on appeal. 

PARKER. J .  G.S. 14-44 and G.S. 14-45 create two separate and 
distinct climinal offenses. G.S. 14-44 makes i t  unlawful t o  use or em- 
ploy any mstrument upon a woman, "either pregnant or quick with 
child" with intent thereby to destroy such child, unless the same shall 
be necessary to  preserve the life of the mother. This statute is design- 
ed to protect the life of a child in ventre sa mere. " 'Either pregnant 
or quick with child' as used in G.S. 14-44, means 'pregnant, i.e., quick 
with child' or 'pregnant with child that  is quick.' " S. v. Jordon, 227 
N.C. 579, 42 S.E. 2di 674. G.S. 14-45 condemns the administration 
of medicine. drugs or anything whatsoever t o  or the using of any in- 
strument or application upon "any pregnant woman" with intent 
thereby to procure the miscarriage of such woman, or t o  injure or de- 
stroy such woman. G.S. 14-45 relates to  the miscamiage of, or to 
the injury or destruction of a pregnant woman. G.S. 14-44 provides 
for a greater punishment than G.S. 14-45. S. v. Forte, 222 N:C. 537, 
23 S.E. 2d 842; S. v. Jordon, supra; S. v. Green, 230 N.C. 381, 53 
S.E. 2d 285. 

Defendant Stallworth offered evidence: defendant Hoover did not. 
Both defendants assign as error the overruling of their motions for 
judgments of nonsuit made a t  the close of all the evidence. Defendaqts 
filed a joint brief. I n  their brief they state their "primtary argument on 
appeal" is that  the State's evidence as to the alleged pregnancy of the 
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prosecutrix, Juanita Rozzell, a t  the time the alleged offense was com- 
mitted is insufficient to carry the case to the jury. 

The State's evidence tends to  show the following facts: Juanita 
Rozzell is 22 years old. She has a four-year-old girl. She and her hus- 
band are living apart. Juanita Rozzell was asked on direct examina- 
tion what was her physical condition on January 16th. She replied: 
"I was expecting." She was then asked what she meant by expecting. 
She replied: "I was pregnant. Before January 16th I had missed my 
monthly period, I was going on the second month." She testified with- 
out objection on cross-examination by defendant Hoover, "I know 
I was pregnant. . . . The father of the child I thought I was pregnant 
with was Robert Falls, he lives in Charlotte." 

Defendants assign as error the denial by the court of their motions 
to strike out her testimony L'I was expecting," and "I was pregnant." 
The court properly denied the motions. The evidence was competent. 
Commonwealth v. Leger, 264 Mass. 217, 162 N.E. 337, was an abor- 
tion case. The victim was Anna E. Craham, an unmarried woman, 
who believed herself pregnant because menstruation had ceased for 
two preceding periods. The Court said: "It was competent for Miss 
Craham to  testify that 'she thought she was pregnant.' " I n  S. v. 
Horuritz, 108 Conn. 53, 142 A. 470, the Court held that  in a prosecu- 
tion for &bortion, belief of victim on the day of alleged operation 
that she was pregnant was a relevant circumstance, properly proved 
by her own testimony. To the same effect: People v. Ames, 151 Cal. 
App. 2d 714, 312 P. 2d 1111, cert. denied 355 U.S. 891, 2 L. Ed. 2d 
190, which holds no error was committed in permitting evidence of 
victims that they believed they were pregnant; Holloway v. State, 90 
Ga. App. 86, 82 S.E. 2d 235; 3 Burdick, Law of Crime, pp. 291-292. 
See also: Commonwealth v. Longwell, 79 Pa. Super. 68; S. v. Miller, 
90 Kan. 230, 133 P. 878, Ann. Cas. 1915B, 818. 

About a week before 16 January 1959, Juanita Rozzell went to 
see the defendant Hoover a t  the Grill about having an abortion, and 
to see if she knew anyone who would do it. Defendant Hoover replied 
she thought she knew some one; that  i t  would cost $75.00. This con- 
versation was admitted against defendant Hoover alone. 

On 16 January 1959, Juanita Rozzell went back to  the Grill. She 
had $85.00 with her. Defendant Hoover carried Juanita Rozzell to 
her house on Stateaville Avenue. When defendant Hoover went in 
her house, she made a telephone call, and said "This is Geneva, 0. K." 
In  a short time defendant Stallworth came in the house. 

Juanita Rozzell then testified that the two defendants and she went 
into a back room, and she testified in detail as to defendan6 Stallworth 
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inserting long scissors-like instruments into her private parts, and 
what was done, etc., the sordid details of which we omit, as  their re- 
cital here would serve no useful purpose. Defendant Hoover was pres- 
ent, assisting. After i t  was over Juanita Rozzell gave defendant Stall- 
worth $75.00. 

Five or six minutes after Juanita Rozzell got off the ibedi and put 
her pants on, policemen came in the house. In the room the police- 
men found two instruments, one having a small amount of blood on 
the point of it, syringe, tubes, etc. 

Dr. Joseph B. McCoy, Jr., a medical doctor, and a medical expert 
in the field of obstetrics and gynecology, on 17 January 1959 examined 
Juanita Rozzell a t  the Good Samaritan Hospital. He  testified, as a 
witness for the State, that he found, inter alia, blood in the vagina 
and "uterus anterior size of two months pregnancy and firm." Dr. MC- 
Coy testified that, based on his examination of Juanita Rozzell, she 
was pregnant, in his opinion. He testified on cross-examination that 
the size of her uterus was the size of two months pregnancy. He fur- 
ther testified on cross-examination: "The size of the uterus was the 
size of two months pregnancy. There were no lacerations I could de- 
tect. There was no damage to tissue in any way. While i t  is my opin- 
ion the patient was about two momths pregnant I could be mistaken 
in that; i t  is merely an opinion, based primarily upon the size of the 
uterus and the color of the cervix. . . . Any number of things can cause 
an enlargement of the uterus." 

Dr. Richard Dennis Hill, a medical doctor, engaged in the practice 
of obsketrics and gynecology, and a witness for the State, examined 
Juanita Rozzell on 17 January 1959. On such examination he found 
her uterus slightly enlarged, which is "consistent with about a size 
of 6 t o  8 weeks pregnancy." Dr. Hill testified that  he could not give 
an opinion as to whether she was pregnant or not. That  definite signs 
of pregnancy are X-ray findings of the fetal skeleton or auscultation 
of the fetal heart rate, whioh are usually not seen until the 16th or 
18th week of pregnancy, and these were not present. 

When defendant Stallworth came out of the Hoover house. she was 
arrested by policemen, and carried to police headquarters.   he police- 
men then went into the Hoover house. At police headquarters each 
defendant made a statement in the presence of the other. The sub- 
stance of defendant Hoover's statement is: Juanita Rozzell came to 
her, and said she needed some help. Then she asked Juanita what she 
was talking about, and she replied "I want an abortion." She told 
Juanita she would see what she could do, and to contact her the fol- 
lowing Wednesday. Later Juanita called her a t  the cafe, and asked 
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if she could get i t  done Friday. Juanita came to  the cafe, and she 
took her to her home on Btatesville Avenue. That  when they reached 
there she called Florence Stallworth, that  Florence Stallworth came 
over, and they took Juanita in the back room on the right where Flor- 
ence Stallworth performed the abortion. That  Florence gave her $35.00 
in the hall. The substance of Florence Stallworth's statement is: She 
was contacted by Geneva Hoover, and told t o  come to  her house. She 
went to the house. They went into a back room, and she asked Juanita 
how many months she was pregnant. She replied "one and a half or 
two months." She replied all right, and Juanita got on the bed. De- 
fendant Stallworth told then in detail of putting the instrument into 
Juanita's vagina, and what she did. That Juanita paid her $75.00, and 
s!le gave Geneva Hoover $35.00, that  when the police came up she 
was leaving, and they told her to get in their car, and she dropped the 
money by her car. Neither defendant denied the statement of the 
other. 

An actual miscarriage is not a necessary element of the offense con- 
demned by G.S. 14-45. 1 Am. Jur., Abortion, Sec. 12. 

I n  a prosecution for a violation of G.S. 14-45, proof of pregnancy is 
essential. However, a woman may be pregnant within the meaning 
of G.S. 14-45, though the fetus has not quickened. 1 Am. Jur., Abor- 
tion, Sec. 16; Annotation: 46 A.L.R. 26 pp. 1397-1399, where cases 
are cited. See S. v. Slagle, 83 N.C. 630, as to  the common law rule, 
where this Court held an abortion "may be committed a t  any stage 
of pregnancy." As to  similar holdings as t o  the common law rule see 
Annotation 46 A.L.R. 2d pp. 1396-7, where cases are cited. 

I n  annotation 16 A.L.R. 2d 951, i t  is said: "Statutes using the term 
'pregnant woman' have been inte~preted as meaning pregnancy dur- 
ing any stage, regardless of the vitality of the fetus." 

The courts are in agreement that  the element of pregnancy, like 
d h e r  elements of the offense, need not be established conclusively, 
but only beyond a reasonable doubt. 1 Am. Jur., Abortion, 3ec. 47; 1 
C.J.S., Abortion, Sec. 34; Annotation: 46 A.L.R. 2d 1404. 

I t  is our opinion that  the State's evidence has legal sufficiency to 
carry the case to the jury on the second count in the indictment, which 
charges a violation of G.S. 14-45, and is legally sufficient to  support 
a verdict of guilty on that  count. 

The State's evidence does not show a violation of G.S. 14-44, as 
oharged in the first count in the indictment, for the reason that there 
is no el-idence that  a t  the time of the offense charged Juanita Rozzell 
was "quick with child." 

However, as the State's evidence waa sufficient t o  support the second 
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count In the indictment, it was not permissible t o  nonsuit the State's 
case. On this question S. v. Martin, 182 N.C. 846, 109 S.E. 74, is di- 
rectly in point. The trial court properly overruled the defendants' 
motlons for judgment of nonsuit renewed a t  the close of all the evi- 
dence. 

During the first part of the direct examination of the prosecutrix, 
Juanita Rozzell, she was asked several questions about what was said 
about money in her conversation a t  the Grill with defendant Hoover 
in respect to  having an abortion performed. At this point the trial 
judge made this remark: "The court, in its discretion, finds this wit- 
ness is a rather reluctant witness, and the court, in its discretion, al- 
lows this line of questioning." The defendants assign this as error, 
contendling that  in making such a remark the trial judge violated G.S. 
1-180. 

This Court said in S. v. Perry, 231 N.C. 467, 57 S.E. 2d 774: "It 
does not follow, however, that  every ill-advised comment by the trial 
judge or question propounded by him which may tend t o  impeach 
the witness, is of such harmful effect as to  constitute reversible error. 
The comment made or the question propounded should be considered 
in the light of all the facts and attendant circumstances disclosed by 
the record, and unless it  is apparent that  such infraction of tho miles 
might reasonably have had a prejudicial effect on the result of the 
trial, the error will be considered harmless." Applying this test here, 
the remark of the trial judge, when considered in the light of all the 
facts and attendant circumstances shown by the record was not, in 
our opinion, of such a prejudicial nature as to  have had any effect 
on the result of the trial. If such remark had any effect, i t  had the 
effect of lessening the strength or of minimizing the weight of the 
testimony of the prosecutrix, who was a witness for the State, and if 
there was any error, it was prejudicial to the State. This Court said 
in S. v. Puett, 210 N.C. 633, 188 S.E. 75: "The rule is clearly expressed 
in these words: 'Any remarks of the presiding judge, made in the 
presence of the jury, which have a tendency t o  prejudice their minds 
against the unsuccessful party. will afford ground for reversal of the 
judgment.' Perry v. Perry, 144 N.C., 328 (330). T o  constitute reversi- 
ble error. an expression of opinion on the part of the court must be 
prejudicial to  the interest of the appellant." S. V .  Rogers, 173 N.C. 
755, 91 S.E. 854, relied on by defendants, is clearly distinguishable. 
The prejudicial remark of the judge in that  case was addressed to the 
defendant, who was testifying in his own behalf, and was t o  the ef- 
fect t o  answer concisely the questions asked on cross-examination, 
"and not be dodging." This assignment of error is overruled. 
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The aesigmnent of error as to the admission in evidence of a writ- 
ten statement of the prosecutrix, Juanita Roezell, made to John W. 
Severs, a member of the detective bureau of the Charlotte Police De- 
partment, for the sole purpose of corroborating her, in respect to the 
offense charged, has been given due consideration, and is without suf- 
ficient merit to justify a new trial. 

On direct-examination of Dr. Richard Dennis Hill, a witness for 
the State, he was asked this question: "Were any tests to determine 
whether or not the patient was pregnant made, either in your presence 
or by yourself?" He answered, "I did not make the test, but the test 
was made." DefendantsJ motion to strike the amwer was allowed. 
He was then asked this question: ('Did you get the benefit of the test 
that was made?" An objection to the question (by defendanb was sus- 
tained. Defendants assign as error the asking of the quastion. Preju- 
dicial error is not shown, and this assignment of error is overruled. 

The charge of the court is not brought forward. We cannot de- 
termine with certainty from the record, whether the trial judge sub- 
mitted both counb in the indictment or only the second count in the 
indictment to the jury. Defendants in their brief speak of G.S. 14-45, 
and a pregnant woman, but their brief has nothing in respect to a 
woman ''qiiiok wibh child.)' However that may !be, the record shows 
a verdict as to each defendant of guilty as charged, which is a verdict 
of guilty as to both counts in the indictment. S. v.  Best, 232 N.C. 575, 
61 S.E. 2d 612; S. v. Graham, 224 N.C. 347,30 6.E. 26 151; S. v. Toole, 
106 N.C. 736, 11 S.E. 168. As to each defendant a single sentence was 
imposed, without reference to either count in the indictment. 

Defendank' exceptions to  the judgment are formal. They are not 
discussed in their brief. 

In S. v.  Snipes, 185 N.C. 743, 117 S.E. 500, the Court says that the 
following rule is generally recognized and applied: "Where the in- 
dictment contains several counts and the evidence applies to one or 
more, but not to all, a general verdict will be presumed to have been 
returned on the count or counts to which the evidence relates." The 
first syllabus in our Reports in S. v.  Holder, 133 N.C. 709, 45 S.E. 
862, is: "Where there is more than one count in a 'bill of indictment, 
and there is a general verdict, the verdict is on each count; and if 
there is a defect in one or more of the counts, the verdict will be im- 
pubxi to the second count." 

In  this case thexe was no admission of improper evidence mch as 
could have affected1 the verdict, and there is no contention there was 
an improper instruction. The charge of the court to  the jury is not in 
the record. Therefore, i t  is presumed that the jury was charged cor- 
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rectly as to the law arising upon the evidence, as required by G.S. 1- 
180. S. v. Phelps, 242 N.C. 540, 89 S.E. 2d 132; S. v .  Harrison, 239 
N.C. 659, 80 S.E. 2d 481. 

Here there is a verdict of "guilty as charged" in respect to each de- 
fendant. The trial is free from prejudicial error. The single judgment 
of imprisonment imposed on each defendant is upheld, for the reason 
that the second count in the indictment is sufficient to support the 
verdict and judgment as t o  each defendant. S. v. Best, supra; 8. v. 
Smith, 226 N.C. 738, 40 S.E. 2d 363; S. v. Weinstein, 224 N.C. 645, 
31 S.E. 2d 920; S. v. Toole, supra. See S. v. Meshaw, 246 N.C. 205, 
209-210, 98 S.E. 2d 13, 16; In re Powell, 241 N.C. 288, 84 S.E. 2d 906. 

G.S. 14-45 provides for imprisonment ['for not less than one year 
nor more than five years and shall be fined a t  the discretion of the 
oourt." The judgment here as to each defendant is for imprisonment 
for not less than one year. Under these judgments the defendants can- 
not validly he imprisoned for more than one year. 

KO reversible error has been made manifest, hence the verdict and 
judgments will be upheld. 

No error. 

GBORGE G. WILLIAMS, PETITIONER, v. 
STS'DE HIGHWAY COMMISSION, RESPONDENT. 

(Filed 16 March, 1960.) 

1. Eminent Domain § 1- 

The requirement of payment of just compensation for the taking of 
private property under the power of eminent domain is impo@ed on the 
Federal government by the Fifth Amendment to the U. S. Constitution 
and upon the State government and its agencies by the Fourteenth 
Amendment to the federal constitution and hy -4rticle I,  (Section 17, of 
the Constitution of North Carolina. 

a Same-- 
The power of eminent domain i s  the power of the sovereign to take 

private property for a public purpose upon payment of just compensation. 

3. Eminent Domain 9 5- 

The compensation for the taking of private property under the power 
of eminent domain is to be measured by the value of the p-rty 
taken together with damages to the remaining property, but recovery 
maF not be had for other injurias resulting from the taking which a re  
merely incidental thereto and do not constitute the taking of praperty. 
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4. S a m e  
Where an entire leasehold estate is taken in the exercise of the power 

of eminent domain the lessee is not entitled t o  recover compensation for 
the incidental loss attributable to the costr of removing hie stock of 
merchandise, flxtures and other personal property, the interruption or 
loss of business or loss of customers or goodwill incident Co the neces- 
sity of mwing to a new location, since such losses are not property and 
are noncompensable. 

APPEAL by petitioner from Thompson, S. J., October 1959 Civil 
Term, of BUNCOMBE. 

Civil action heard upon a written demurrer. 
From a judgment sustaining the demurrer, and dismissing the 

action, petitioner appeals. 

T. W. Bruton, Attorney General, Kenneth Wooten, Jr., Assistant 
Attorney General, Andrew H. McDaniel, Trial Attorney, and Har- 
kins, Van Winkle, Walton & Buck, Associate Counsel, for defendant, 
appellee. 

Williams, Williams & Morris for plaintiff, appellant. 

PARKER, J .  Petitioner instituted a special proceeding before the 
Clerk of the Superior Court of Buncombe County under G.S. 40-11 
et seq., t o  recover compensation for the entire taking by respondent 
under G.S. 136-19 of a whole leasehold estate owned by petitioner in 
a store building and premises on Montford Avenue in the city of Ashe- 
ville. The lease was for five years, commencing on 1 September 1956. 

While petitioner was in possession of the store building and premises 
by virtue of his lease, respondent took the whole store building and 
premises for the purpose of the relocation, reconstruction, widening 
and improving of the Asheville Expressway, on 30 January 1959 ob- 
tained a court order removing petitioner from the store building and 
premises, and has appropriated all of the same to use as a highway 
right-of-way for the Asheville Expressway. 

I n  the petition in this special proceeding, petitioner sets forth what 
he terms a "Second and Further Cause of Action." I n  this "Second 
and Further Cause of Action" ,petitioner alleges that  he was caused 
by respondent appropriating his leasehold estate for highway pur- 
poses and removing him therefrom by court order t o  incur large ex- 
penses in moving his stock of merchandise, furniture and fixtures to 
another location, that in moving his stock of merchandise was dam- 
aged, that his moving his grocery business to another location loat 
him business, customers and good will. Wherefore, petitioner prays 
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that  he recover from respondent $750.00 for expenses incurred in his 
moving to another location, and that  he recover from respondent 
$7,500.00 for loss and interruption of business and loss of customers 
and good will. 

Respondent made a motion before the Clerk of the Superior Court 
of Buncombe County to  strlke from the petition in the special pro- 
ceeding, and from the "Second and Further Cause of Action," identi- 
cal allegations that "on or about the 30th day of January, 1959, ob- 
tained a court order removing this petitioner from said premises and." 
The motion was allowed. 

Respondent demurred to petitioner's pleading on the ground that  
there was a misjoinder of causes. The Clerk of the Superior Court of 
Buncombe County sustained the demurrer for misjoinder of causes, and 
ordered a severance, retaining before him for further proceedings the 
special proceeding under G.S. 40-11 e t  seq .  t o  recover compensation 
for the entire taking by respondent of petitioner's whole leasehold 
estate under G.S. 136-19, and transferring petitioner's "Second and 
Further Cause of Action" to  the civil issue docket of the Superior 
Court of Buncombe County. To  this order there is no exception. The 
petition in the special proceeding retained by the Clerk is not in the 
record before us. 

Respondent filed a written demurrer to  petitioner's "Second and 
Further Cause of Action" on the ground that  the court has no juris- 
diction of the subject matter for the reason that  the "Second and Fur- 
ther Cause of Action" alleges a tort  action, and the State has not 
consented to or authorized the maintenance of a tort action against 
the State Highway Commission. Judge Thompson rendered an order 
sustaining the demurrer, and dismissing petitioner's "Second and Fur- 
ther Cause of Action." 

In  this Court respondent filed a demurrer ore tenus on the follow- 
ing grounds: One, the "Second and Further Cause of ActionJ' does 
not state facts sufficient t o  constitute a cause of action, in that  it seeks 
a recovery of damages which are non-compensable, resulting from 
the taking of private property for public use by respondent. Two, 
the Court has no jurisdiction over the subject matter, since the  "Sec- 
ond and Further Cause of Action" alleges a taking by respondent, and 
in matters of taking by respondent the statutes require a special pro- 
ceeding to be brought before the Clerk of the Superior Court. 

The State Highway Commission states in its brief: "No one ques- 
tions the right of plaintiff to just compensation for the taking of the 
leasehold interest." 

Here the respondent entirely took  the whole  leasehold estate. Should 
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petitioner's removal expenses, and damages to his stock of merchttn- 
dise caused by such removal, be included in the measure of just com- 
pensation, and awarded to him? 

The Fifth Amendment to the United States Constitution, which is 
a limitation upon the federal government, and not upon the states, 
Brown v. New Jersey, 175 U.S. 172, 44 L. Ed. 119, provides that  pri- 
vate property shall not be taken for public use without just compensa- 
tion. Art. I, Section 17, of the North Carolina Constitution uses lang- 
uage of similar import. DeBruhl v. Highway Commission, 247 N.C. 
671,102 S.E. 2d 229. Respondent is an agency of the State government. 
It entirely took petitioner's whole leasehold estate under the right of 
eminent domain, which is the power of the sovereign to take or dam- 
age private property for a public use on payment of just compensa- 
tion. Hedrick v. Graham, 245 N.C. 249, 96 S.E. 2d 129. Under the 
Fourteenth Amendment to the federal constitution, no state can de- 
prive an individual of his property for public use without the payment 
of just compensation. Delaware, L. & W .  R. Co. v. Morristown, 276 
U.S. 182, 72 L. Ed. 523, 56 A.L.R. 756; Pennsylvania Coal Co. v .  
Mahon, 260 U.S. 393, 67 L. Ed. 322, 28 A.L.R. 1321. 

Under the settled rule against allowance for consequential loses 
in federal condemnation proceedings, expenses of removal or of relo- 
cation of personal property are not t o  be included in valuing property 
taken, where there is an entire taking of a condemnee's property, 
whether that property pepresents the interest in a leasehold or a fee. 
U. S. v. General Motors Cmp., 323 US.  373, 89 L. Ed. 311; U. S. v .  
Petty Motor Co., 327 U.S. 372, 90 L. Ed. 729; U .  S. v. Westinghouse 
E .  & Mfg. Co., 339 U.S. 261, 94 L. Ed. 816. However, i t  is apparent 
from these three cases that if the government takes merely temporary 
occupancy of premises under lease, then the cost of removal may be 
considered in determination of just compensation. Intertype Corp. v.  
Clark-Congress Corp., (1957), 240 F. 2d 375. 

A majjmity of the State Courts hold that, in the absence of a sta- 
tute or agreement to the contrary, the removal costs of a stock of 
merchandise, or other personal property, and the breakages or other 
injury to such property caused by such removal, from a leasehold or 
fee in land, whexe there is an entire taking of the whole of the con- 
demnee's estate under the sovereign power of eminent domain, can- 
not be considered as an element of damage, since such loss is not a 
taking of property. Housing Authority of City of E.  St. Louis v.  
Kosydor, (19 Nov. 1959), . Ill. . , 162 N.E. 2d 357; Edgcumb 
Steel of New England v. State, (1957), 100 N.H. 480, 131 A. 2d 70; 
Emery v. Boston Terminal Co., 178 Mass. 172, 59 N.E. 763 (opinion 
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C .  J .  Holmes) ; Nichols on Eminent Domain, 3rd Ed., Vol. 4, pp. 401- 
414; Orgel on Valuation under Eminent Domain, 2nd Ed., Vol. I, 
Sec. 69; Jahr, Eminent Domain, Sec. 112; 18 Am. Jur., Eminent Do- 
main, pp. 895-6 ; Annotation: 4 L.R.A. (N.S.) 890; L.R.A. 1915D1496 ; 
L.R.A. 1916D, 719 ; 85 Am. St. Rep. 298; 8 Ann. Cas. 696 ; 16 Ann. Cas. 
787; Ann. Cas. 1918B, 886; 34 A.L.R. 1523; 90 A.L.R. 165, 166; 3 
-4.L.R. 2d 312; Note, Eminent Domain Valuations in an Age of Re- 
development: Incidental Losses, 67 Yale L. Journal, pp. 62, 76 and 
79. In  these texts a multitude of cases are cited. 

In Housing Authority of  Ci ty  of E.  St.  Louis v. Kosydor, supra, the 
Court said: "For the reasons stated we cannot agree with the sug- 
gestion that  a denial of damages for defendants' moving expenses 
amounts to a confiscation of their stock in trade. Conceivably an ex- 
pected return on their investment has been frustrated by the exercise 
of the power of eminent domain by an agency of the State. Similar 
frustrations have been involved in the denial of other incidental losses, 
due t o  continuing payrolls during the time spent in moving, loss of 
goodwill, and the like. At times they may be substantial for the in- 
dividual. (Citing authorities). But in the absence of legislation, (Cit- 
ing authorities), they have been regarded as a part of the burdens of 
common citizenship." 

The rationale of the decisions for not allowing the damages are: 
one, the tenant eventually would have to  move anyhow, and this is 
one of the circumstances attached to placing property on leased prem- 
ises; second, i t  is not a taking of property within the language of the 
con~titut~ion, in that  the expense of moving and injury t o  the property 
in moving is neither a taking or damaging of the property; three, a 
verdict would be based on conjecture; four, suoh expenses constitute 
no gain to  the taker; and five, a taking of real estate or a leasehold 
does not affect the ownership of personal property kept on the prem- 
ises taken, but not permanently affixed thereto, and the owner is en- 
titled to  remove such property. 

Petitioner alleges that  he incurred large expensw in removing his 
fixtures t o  another location, and that  he is entitled to  recover the 
cost of removing such fixtures. The petition does not allege what sort 
of fixtures they were, or how they were placed in the store. Ordinarily 
a tenant is not allowed the cost of removing his fixtures and &ppliances, 
when his leasehold is taken for public use under the sovereign power 
of eminent domain, in the absence of a statute or an agreement to 
the contrary. U.  8. v. Meyers, et al. (1911; D.C. Conn.), 190 F. Re- 
porter 688; Metropolitan, etc., R. Co. v. Siegel, 161 Ill. 638, 44 N.E. 
276; Baltimore v. Gamse, 132 Md.  290, 104 A. 429; Emery v. Boston 
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Terminal Co., supra; Ranlet v. Concord Corp., 62 N.H. 561; Fiorini 
v. Kenosha, 208 Wis. 496, 243 N.W. 761 ; U .  S.  v. Building, etc., 55 F. 
Supp. 667; 18 Am. Jur., Eminent Domain, pp. 894-5; Annotation: 34 
A.L.R. 1526 ; 156 A.L.R. 397; 3 A.L.R. 2d 312; 100 L. Ed. 261, where 
many cases are 'cited; 29 C.J.S., Eminent Domain, pp. 1048-1050; 
Nichols on Eminent Domain, 3rd Ed. Vol. 4, p. 400. There is contrary 
authority. 

Sale v .  Highway Comnzission, 242 N.C. 612, 89 S.E. 2d 290, is 
clearly distinguishable. In that  case the consideration for the right- 
of-way agreement was the payment of $3,622.50 and the removal a t  
the Commission's expense of one two-story frame warehouse and such 
portion of a lumlber shed as is in the right-of-way limits from the 
right-of-way, and the buildings on the right-of-way, other than the 
frame garage, t o  be reconstructed on property belonging to the trust, 
under the general contract and a t  t,he expense of the Commission. 

Petitioner alleges that  his moving his grocery 'business to another 
location lost him business, customers and good will, and he prays 
that he recover from respondent $7,500.00 for loss and interruption 
of business and loss of customers and g o d  will. 

" 'Good will,' as pointed out previously in this work, does not con- 
stitute 'property' in the constitutional sense when land is taken un- 
der the power of eminent domain. I t  is universally held in this coun- 
try that, in the absence of statutory authorization to  the contrary, 
the loss of or injury to  the good will of a business is not an element 
of the compensating damages to be awarded. The contrary rule pre- 
vails in Canada and England." Nichols on Eminent Domain, 3rd Ed., 
Vol. 4, Sec. 13.31, where many cases are cited. To  the same effect: 18 
Am. Jur., Eminent Domain, Sec. 261; Annotation: 41 -4.L.R. 1026; 
Ann. Cas. 1918B, 878; 29 C.J.S., Eminent Domain, Sec. 162; Jahr, 
Eminent Domain, Sec. 115; Orgel on Valuation under Eminent Do- 
main, 2nd Ed., Vol. I, Sec. 75; Note, Eminent Domain Valuations in 
an Age of Redevelopment: Incidental Losses, 67 Yale L. Journal, pp. 
74-6. This is not, a case where a condemnor acquires not only t'he phy- 
sical assets of a business, but the good will as well, and carries on the 
business. 

In U.  S. v. Petty Motor Co., supra, the Court said: "The Constitu- 
tion and the statutes do not define the meaning of just compensation. 
But it has come to  be recognized that just compensation is the value 
of the interest taken. This is not the value to the owner for his par- 
ticular purposes or to  the condemnor for some special use but a so- 
called 'market value.' It is recognized that  an owner often receives 
less than the value of the property to him but experience has shown 
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that the rule is reasonably satisfactory. Since 'market value' does not 
fluctuate with the needs of condemnor or condemnee but with general 
demand for the property, evidence of loss of profits, damage to good 
will, the expense of relocation and other such consequential losses 
are refused in federal condemnation proceedings." 

As in the case of other losses caused to a business by reason of the 
condemnation of a leasehold or of the land on which i t  is conducted, 
such loss where made up of the profits which might have been ma& 
by the business but of which the owner was deprived by reason of 
the necesearg interruption of such business by the condemnor is un- 
der the prevailing rule excluded from consideration in determining 
the damages to which the owner is entitled. Pemberton v.  Greensboro, 
208 N.C. 466, 181 S.E. 258; State v. Lumber Co., 199 N.C. 199, 154 
S.E. 72: ru'ichols on Eminent Domain, 3rd Ed., Vol. 4, Sec. 13.32(2), 
where many cases are cited; 18 Am. Jur., Eminent Domain, Sec. 259; 
29 C.J.P.. Eminent Domain, Sec. 162; Jahr, Eminent Domain, Sec. 
115; Orgel on Valuation under Eminent Domain, Sec. 72. 

This Court said in State v. Lumber Co., supra: "Neither is i t  con- 
troverted that, unless sanctioned by statute, loss of profits from a 
business conducted on the property" (taken in condemnation) "or in 
connection therewith, is not to be included in the award for the tak- 
ing." 

Gazdey (4. E. R. Co. v. Conley, 84 W. Va. 489,100 B.E. 290, 7 A.L.R. 
137, was a condemnation proceeding. The Court said: "All of the 
evidence tending to prove that  the new barn is not as conveniently 
or advantageously located as the old one was improperly admitted. 
As in the case of profits, it pertains, not to the value of the property 
taken or damage to the residue, but to the business of one of the de- 
fendants. For injury or detriment to  that the law does not require the 
condemnor to com~pensate." 

City of Sewark v. Cook, 99 N.J. Eq. 527, 133 A. 875, was a case 
where the Court was concerned with determining compensation to  be 
awarded lessees of store buildings taken in a street widening proceed- 
ing. The Court said: "Loss of business, profits, good will, fixtures, 
and cost of removal and the like suffered by the tenants obviously 
are not lands or real estate, or rights or interest therein in the legal 
sense and not within the criterion fixed by the statute.'' 

Sawyer 2.. Commonwealth, 182 Mass. 245, 65 N.E. 52, 59 L.R.A. 
726, war; a petition to determine the damages to be awarded to  peti- 
tioners caused by a decrease in value of their business in consequence 
of the taking of certain property under the metropolitan water sup- 
ply act. The Court held: -4 business is not property within the mean- 



148 I N  T H E  SUPREME COURT. [252 

ing of a statute providing a jury trial to determine the damage in case 
of injury to ''property" by the exercise of the right of eminent do- 
main. In  the opinion C. J. Oliver Wendell Holmes said: "It generally 
has been assumed, we think, that  injury to  a business is not an ap- 
propriation of property which must be paid for. There are many ser- 
ious pecuniary injuries whish may be inflicted without compensation. 
It would be impracticable to forbid all laws which might result in 
such damage, unless they provided a quid pro quo. No doubt a busi- 
ness may be ,property in a broad sense of the word, and property of 
great value. It may be msumed for the purposes of this case that there 
might be such a taking of i t  as required compensation. But a busi- 
ness is less tangi,ble in nature and more uncertain in its vicissitudes 
than the rights which the Constitution undertakes absolutely t o  pro- 
tect. It seems t o  us, in like manner, that the diminution of its value 
is a vaguer injury than the taking or appropriation with which the 
Constitution deals. A business might be destroyed by the construc- 
tion of a more popular street into which travel was diverted, as well 
as  by competition, but there would be as little claim in the one case 
as in the other. See Smith v. Boston, 7 Cush. 254; Stanwood v. Malden, 
157 Mws. 17, 16 L.R.A. 591, 31 N.E. 702. It seems t o  us that the 
case stands no differently when the business is destroyed by taking 
the land on which it was carried on, except so far as i t  may have en- 
hanced the value of the land. See New York ,  N. H .  & 11. R. Co. v. 
Blacker, 178 Mass. 386, 390, 59 N.E. 1020." 

I n  U .  S. ex rel. T .  V .  A. v. Powelson, 319 U.S. 266, 87 L. Ed. 1390, 
1401, the Court said: "In absence of a statutory mandate ( U .  S. v. 
Miller, supra (317 U.5. 370, ante, 341, 63 S.  Ct. 276, 147 -4.L.R. 55 ) ) ,  
the sovereign must pay only for what it takes, not for opportunities 
which the owner may lose." 

Respondent's written demurrer ore tenus filed in this C o u r ~  on the 
ground that  petitioner's "Second and Further Cause of Action" does 
not state facts sufficient to constitute a cause of action, in that peti- 
tioner seeks a recovery of allegedr damages, which are nonconlpensable, 
as  they resulted from the taking of private property for a public use 
by respondent acting under the State's sovereign power oE eminent 
domain is sustained. 

Affirmed. 
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OBIOFWE JOHN ZOURU).UKl'S, AND GEORGEI JOHN ZOURZOUICIB, AD- 
M I N I S T U T O B  OF T H E  ESTATE OF A!EU!S P&IGAIta'S, DECEASED, PETI- 
TIONEHB, v. STATE HIGHWAY QOMMZSSION, RESPONDENT. 

(Filed 16 March, 1960.) 

APPEAL by petitioners from Thompson, 5. J., October 1959 Civil 
Term, of BUNCOMBE. 

Civil action heard upon a written demurrer. 
From a judgment sustaining the demurrer, and dismissing the action, 

petitioners appeal. 

T .  W .  Bruton, Attontey General, Kenneth Wooten, Jr., Assistant 
Attorney General, Andrew H .  McDaniel, Trial Attorney, and Har- 
kins, Van Winkle, Walton & Buck, Associate Counsel, for the State. 

Williams, Williams & Morris for plaintiffs, appellants. 

PER CURIAM. Petitioners instituted a special proceeding before 
the Clerk of the Superior Court of Buncombe County under G.S. 40- 
11 et seq. to  recover compensation for the entire taking by respondent 
under G.S. 136-19 of a whole leasehold estate owned by them in a 
store building and premises on Montford Avenue in the city of Ashe- 
ville, North Carolina, which premises is now in use as a highway right- 
of-way for the Asheville Expressway. 

In  their petition, petitioners set forth what they term a "Second 
Cause of Action," wherein they seek to recover damages for expenses 
incurred in the removal from the condemned ,premises of their stock 
of goods, merchandise, movable furniture and fixtures (there is no 
allegation as to what sort of fixtures they were), damages for loss and 
injury to such property in the removal, and damages for loss of busi- 
ness, customers and good will in bheir cafe business by reason of such 
removal. 

The Clerk of the Superior Court sustained respondent's demurrer 
for misjoinder of causes, and ordered a severance, retaining (before 
him for further proceedings the special proceeding under G.S. 40-11 
et seq. to recover compensation for the entire taking by respondent 
of petitioners' whole leasehold under G.S. 136-19, and hranaferring 
the "Second Cause of Action" to the civil issue docket of the Superior 
Court of Buncombe County. To this order there is no exception. 

In the Superior Court Judge Thompson sustained a demurrer to pe- 
titioners' "Second Cause of Action," and dismissed it. 

Respondent filed a written demurrer ore tenus to petitioners' "Sec- 
ond Cause of Action" in this Court for the reason that  the "Second 
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Cause of Action," inter alia, does not state facts sufficient to consti- 
tute a cause of a'ction, in that  i t  seeks a recovery of damages which 
are noncompensable, resulting from the taking of private property for 
public use by respondent. 

The relief sought in this action is identical with the relief sought 
in the case of Williams v. State Highzcay Commission, ante, 141, 
113 S.E. 2d 263, the opinion of the Court in which is filed contem- 
poraneously with this opinion. Counsel for the parties in both cases 
are the same, and the briefs in both cases are identical so far as the 
argument and citation of authority are concerned. The decision in 
this case is controlled by the decision in the Williams case. 

Respondent's written demurrer ore tenus filed in this Court on the 
ground that  petitioners' "Second Cause of Action" does not state 
facts sufficient t o  constitute a cause of action, in that  petitioners seek 
a recovery of alleged damages, which are noncompensable, as they 
resulted from the taking of private property for public use by re- 
spondent acting under the State's sovereign power of eminent domain 
is sustained upon the authority of Williants v. State Highway Corn- 
mission, supra. 

Affirmed. 

BDBSIE N. ISWARTZBERG, EXECUTRIX OF THE ~ T A T E  OF ROY E. 
SWARTZBIERG v. RESBRVE LIFE INSURANCE OOMPANY. 

(Filed 16 March, 1960.) 

1. Insurance § 17- 

If insurer would not have issued the policy had i t  known the truth. 
a false statement in a n  application for insurance to the effect that  in- 
sured had never had diabetes constitutes a material mis repmenbt ion  
ns a matter of law, entitling insurer to rescind the  policy upon tender 
of the  premiums paid, nothing else appearing. 

Where the #parties waive a jury trial and submit the cause to the court 
upon stipulated facts, the count has no authority to  make additional 
findings of fa& unless so authorized by the stipulations. 

3. Insurance 8 1- 
Insurer is not estopped to declare a forfeiture of a $policy for material 

misrepresentations in the application, nor does it waive its right t o  re- 
scission on this ground, by paying claims or accepting premiums, unless 
a t  the time of doing so i t  had knowledge or notice of the falsity of the 
representations. 
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4. Insurance 9 2tC 
I n  a n  action on a n  insurance policy the burden is upon g l a i n W  to 

establish facts sufficient to constitute wairer o r  estoppel of insurer to 
set up a particular defense. 

Acts of a party cannot constitute a waiver of a right when such par@ 
a t  the time has no knowledge of the existence of the right. 

6. Insurance 5 26: Limitation of Actions § 17- 
Where plaintiff in an action on a n  insurance policy asserts that in- 

burer's right to rescind the policy for misrepresentations in the appli- 
cation was (barred by the statute of limitations, the burden is upon in- 
surer to  prove that  its right to rescission was asserted within the time 
allowed. 

7. Insurance 9 17: Limitation of Actions 9 7- 
G.S. 1-52(9) is &pplicable to the right of insurer to rescind a policy 

of insurance for material misrepresentations in the applications, and in- 
surer's right to rescind is not barred until three years after insurer knew 
or, in the exercise of due care, should hare known of the falsity of the 
rel>resentatious. 

Where the parties waive a jury trial and submit the cause to the 
court upon a stipulation of facts, and the facts contained in the stipula- 
tion a re  insufficient for a n  adjudication of the rights of the parties, the 
court should not make an adjudication adversely to the party upon whom 
rests the burden of proof, but should proceed to trial to determine upon 
evidence the crucial factual issues not covered by the stipulations. 

APPEAL by defendant froin McLean, J., October Term, 1959, of 
BUNCOMBE. 

Clvil action instituted July 10, 195'7, in the General County Court 
of Buncombe County by Roy E. Swartzberg, the insured, t o  recover 
benefits allegedly owing by defendant under an insurance policy is- 
sued by defendant on January 2, 1952. 

Answering, defendant admitted the issuance of the policy and the 
payment of the premiums thereon. It denied, for lack of knowledge 
or information sufficient to form a belief, Swartzberg's allegations as 
to  the facts on which the present claim is based. I n  its further answer 
and defense, defendant denied that  i t  had any obligation under the 
policy, alleging that  the insured, in his application therefor, had made 
false material statements, upon which defendant relied, and that  de- 
fendant would not have issued the policy had i t  known the true facts, 
and that  i t  had returned or tendered t o  Swartzberg the full amount of 
the premiums Swartzberg had paid. 

Upon the death of Swartzberg, his executrix, pursuant to court or- 
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der, was substituted as party plaintiff, adopted the original complaint 
and filed a reply to defendant's said answer. 

Replying, plaintiff (executrix) denied, for lack of knowledge or in- 
formation sufficient t o  form a belief, the said allegations of defendant's 
further answer and defense. Replying further, she alleged that  de- 
fendant knew or should have known of the existence of any facts 
giving rise to a cause of action for rescission of the policy a t  all times 
from and after January 2, 1952, and that defendant, by its continued 
acceptance of premiums, waived, and is estopped t o  assert, any right 
i t  may have had to rescind the policy or t o  deny liability thereon 
upon the grounds asserted in its said pleading. Plaintiff alleged fur- 
ther that defendant on January 17, 1957, for the first time, attempted 
to rescind the policy by return of premiums paid by insured, and that  
"defendant's cause of action, if any, for rescission of said contract 
of insurance accrued more than five years prior t o  the institution of 
this action and more than five years prior to the filing of defendant's 
further answer and defense in this action, and said lapse of time is 
hereby expressly pleaded in bar of the matters and things alleged 
in defendant's further answer and defense." 

Upon waiver of jury trial, the cause was heard in the general coun- 
ty  court upon stipulated facts whioh, in substance, were as  follows: 

In  1956, the insured was hospitalized and operated upon for a pros- 
tate gland condition; and, if entitled to  recover on said policy, was 
entitled to recover, as hospital, surgical and ambulance benefits, a 
total of $703.25. 

The premiums paid by the insured, a total of $325.30, were suffi- 
cient t o  extend the coverage beyond the period covered iby the present 
claim. Defendant had paid the insured $156.00 as benefits on prior 
claims filed under said policy. On January 17, 1957, defendant ten& 
ered $169.30 to the insured. Two checks, aggregating $169.30, issued 
by defendant to ithe insured, are now held by the plaintiff. 

The'policy and Swartzberg's application therefor (dated December 
28, 1951) constituted the entire contract. In  his written answers to 
the questions on the application form, Swartzberg stated, inter a h ,  
(1) that he was then in good health and free from any physical de- 
fect, and (2) that  he had never had diabetes. As to whether he had 
received medical and surgical advice and treatment within the past 
three years, Swartzberg answered, "Yes," and gave as "details" a 
hernia operation and his doctor's (N. H. Matros) name. Swartzberg's 
answers or statements were false in that he was not in good health 
but was suffering from diabetes, so diagnosed by two doctors (Dr. 
Matros and Dr. Groce) in May, 1951, for which he was given a spe- 
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cia1 diet and took insulin and made 'periodic visits t o  the doctor, all 
prior to the date of his said application. The said statements made by 
Swartzberg were false and were relied upon by defendant and de- 
fendant would not have issued the policy had i t  known the true facts, 
all of which were in existence on December 28, 1951, and on January 
2, 1952. 

The "Findings of Fact" set forth in the judgment consist of the 
facts stipulated and this additional finding: "That bhe facts regarding 
any false statements made by Roy E. Swartzberg in said application 
could have been discovered, upon the exercise of proper effort and 
reasonable care by the defendant, within a reasonable time after 
January 2, 1952." This additional finding is apparently based on a 
separate stipulation, to wit: "It is FURTHER STIPULATED that 
the doctors, Frank B. Gross (sic), Jr.  and N. H. Matros, if called to 
testify in this cause would testify that  they would have divulged all 
the medical information known to them concerning Roy E. Swartzberg 
upon proper authorization from the said Roy E. Swartzberg; that 
when the defendant, Reserve Life Insurance Company, first request- 
ed such authorization from Roy E. Swartzberg for the disclosure of 
medical facts from his physician such authorization was granted." 

The "Conclusions of Law" set forth in the judgment are as  follows: 
"1. That  the plaintiff is entitled to have and recover of the de- 

fendant the sum of $703.25 plus interest upon the contract of in- 
surance as stipulated unless plaintiff's claim is barred by reason 
of the affirmative matters alleged in defendant's answer. 

"2. That  a period of no more than six months from and after 
January 2, 1952, would constitute a reasonable time under equit- 
able principles during which the defendant could have discovered 
the true facts regarding the matters set forth in the plaintiff's ap- 
plication if the defendant had exercised proper effort and reasonable 
care. 

"3. That the defendant by making payment of other claims over 
a period of five years from and after January 2, 1952, and by ac- 
cepting premiums throughout said period led plaintiff to  believe 
that he had a valid and subsisting contract of insurance and de- 
fendant thereby waived its right to rescind the contract. 

"4. That defendant's attempted rescission of this contract of in- 
surance by tendering premiums previously paid on the 17th day of 
January 1957, was of no legal fome and effect; that the matters of 
defense B&, forth in defendant's answer and further defense alleged 
giving rise to a cause of action by rescission of the contract should 
have been known to the defendant for a period of more than three 
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years prior t o  defendant's attempted rescission and for said reason 
those matters of defense are barred by laches and the statute of 
limitations." 
Judgment was entered that plaintiff recover of defendant the sum 

of $703.25 and costs. 
Defendant, excepting to  said additionril finding of fact, to  each of 

the conclusions of law and t o  the court's refusal t o  make certain find- 
ings of fact and conclusions of law tendered by it, appealed t o  the 
superior court. 

In the superior court, each and all of defendant's exceptive assign- 
ments of error were overruled and the judgment of the general coun- 
ty court was affirmed. Defendant except,ed and appealed. Upon ap- 
peal, defendant assigns as error the overruling of each exceptive as- 
signment of error previously directed to the judgment of the general 
county court. 

Uzzell R. DuMont and William Vance Bzirrozo for plaintiff, ap- 
pellee. 

Van Winkle, Walton, Brick & Wall and Herbert L. Hyde for de- 
fendant, appellant. 

BOBBITT, J .  This is an action a t  law to recover benefits allegedly 
owing under the terms of an insurance policy. It is not a controversy 
without action, submitted upon an agreed statement of facts for the 
determinakion of a question in difference between the parties, au 
authorized by G.S. 1-250. Dowling v. R R., 194 N.C. 488, 140 S.E. 
213; Briggs v. Developers, 191 N.C. 784, 133 S.E. 3. 

Albsent the stipulations, the action was for trial upon evidence 
pertinent to  the issues raised by the pleadings. The crucial issues 
were raised by the allegations of defendant's further answer and de- 
fense and plaintiff's reply thereto. They were, in su~bstance, as fol- 
lows: (1) Did defendant issue its policy in reliance upon false state- 
ments made by Swartzberg in his application therefor, as alleged by 
defendant? (2) If so, is defendant's right t o  rescind the policy bar- 
red by estoppel or by waiver, as alleged by plaintiff? (3) I s  defend- 
ant's right t o  rescind barred by the statute of limitations? I n  lieu of 
having these issues determined upon evidence by the court or a jury, 
the parties submitted the case for dettmnination by the court on 
stipulated facts. 

G.S. 58-30 provides: "All statements or descriptions in any appli- 
cation for a policy of insurance, or in the policy itself, shall be deemed 
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representations and not warranties, and a representation, unless ma- 
terial or fraudulent, will not prevent a recovery on the policy." 

"Interpreting this statute, i t  is well settled1 that  a material repre- 
sentation which is false will constitute sufficient ground upon which 
to  avoid the policy." Tolbert v. Insurance Co., 236 N.C. 416, 419, 72 
S.E. 2d 915, and cases cited. Under the stipulated facts, Swartzberg's 
false statements were material t o  the risk as a matter of law. Assur- 
ance Society v. Ashby, 215 N.C. 280, 1 S.E. 2d 830, and cases cited. 
Sothing else appearing, defendant was entitled t o  institute and main- 
tain an action for rescission of the policy upon tender of the amount 
paid as premiums. Ins. Co. v. Box Co., 185 N.C. 543, 117 S.E. 785. 

Defendant excepted to  said adiditional finding of fact. True, unless 
so authorized by the stipulations under which the case was submitted, 
the court had no authority to  make additional findings of fact. Ed- 
wards v. Raleigh, 240 N.C. 137, 81 S.E. 2d 273; Credit Association v. 
B7hedbee, 251 N.C. 24, 110 S.E. 2d 795. However, for the reasons 
stated below, it is unnecessary to  determine whether the stipulations 
under which the case was su'bmitted are similar in any respect t o  the 
stipulations considered in Credit Association v. Whedbee, supra. 

Whether the doctors who treated Swartzberg would have divulged 
the falsity of said statements in the application is not determinative. 
Nor does decision depend upon whether defendant, by questioning 
these doctors or otherwise, could have discovered, within a reasonable 
time after January 2, 1952, that  Swartaberg's said statements were 
false. 

The conclusions of law to the effect that  defendant had waived its 
right to  rescind by its failure t o  ascertain within six months from 
January 2, 1952, bhat said statements were false, and by its accep- 
tance of premiums, are erroneous. The legal principles applicable t o  
waiver are fully discussed in GouLdin v. Insurance Co., 248 N.C. 161, 
102 S.E. 2d 846. As to  equitable estoppel, see Peek v. Trust Co., 242 
N.C. 1, 86 S.E. 2d 745. 

I n  Gardner v. Insurance Co., 163 N.C. 367, 378, 79 S.E. 806, Walk- 
er, J., quotes with approval this statement from 29 A. & E.  Enc. of 
Law, p. 1093: "There can be no waiver, unless the person against 
whom i t  is claimed had full knowledge of his rights and of faots which 
will enable him to  take effectual action for their enforcement. No 
one can acquiesce in a wrong while ignorant that  i t  has been com- 
mitted, and that  the effect of his action will be t o  confirm it." De- 
fendant was under no duty, legal or equitable, to question the truth 
of the applicant's statements or, absent facts s a c i e n t  to put i t  on 
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BWAET~BEBQ v. IN~URANCE Co. 

inquiry, to conduct an investigation to determine the truth or falsity 
thereof. Hardin v.  Ins. Co., 189 N.C. 423, 127 S.E. 353. 

T'he burden of proof was on plaintiff to establish facts sufficient to 
constitute waiver or estoppel. Gouldin v.  Insurance Co., supra; Peek 
v. Trust Co., supra. She failed t o  do so. 

When we come to consider the statute of lin~itations, the shoe is 
on the other foot. Here, as indicated below, the burden of proof was 
on defendant. 

It is noted that defendant, having paid or tendered a total of 
$325.30, an amount equal to the premiums paid by Swartzberg, seeks 
to avoid the policy ab initio and in its entirety. Although called a 
further answer and defense, defendant's plea is in legal effect a cross 
action to  rescind the policy. 

Plaintiff's plea of the statute of limitations was sufficient. McIn- 
tosh, North Carolina Practice and Procedure, § 142, and cases cited. 
Defendant's cause or right of adion to rescind aocrued on January 2, 
1952, immediately after the issuance of the policy. "In general a 
cause or right of action accrues, so as t o  start the running of the 
statute of limitations, as soon as the right t o  institute and maintain 
a suit arises, . . ." 54 C.J.S., Limitation of Actions § 109 ; 34 Am. Jur., 
Limitation of Actions 3 113; Aydlett v .  Major & Loornis Co., 211 N. 
C. 548, 551, 191 S.E. 31; Peal v.  Martin, 207 N.C. 106, 176 S.E. 282. 

Obviously, defendant's alleged cause of action to  rescind is barred 
by the three year statute of limitations if considered solely as an action 
for breach of contract. G.S. 1-52(1). The view mcst favorable to de- 
fendant is that G.S. 1-52(9) applies, under which an action "(f)or 
relief on the ground of fraud or mistake" must be instituted within 
three years from the date the cause of action accrues, but in such 
case "the cause of action shall not be deemed to have accrued unhil 
the discovery !by the aggrieved party of the facts constituting the 
fraud or mistake." "In the construction of this section, the words, 
'relief on the ground of fraud,' are used in the broad sense, to apply 
to all actions, both legal and equitable, where fraud is an element, 
and to all forms of fraud, including deception, imposition, duress, and 
undue influence." Mdntosh, North Carolina Practice and Procedure, 
$ 183; Little v.  Bank, 187 N.C. 1, 121 S.E. 185; Muse v.  Hathaway, 
193 N.C. 227, 136 S.E. 633. Whether considered fraud "in the broad 
senee," or 'Lmistake," we construe G.S. 1-52(9) as applicable to an 
action to rescind an insurance policy on the ground of false material 
statements in the application therefor. 

The burden was on defendant to show that i t  instituted its action 
to rescind within the period prescribed by statute. Shearin v.  Lloyd, 
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246 N.C. 363, 367, 98 S.E. 2d 508, and cases citedr. To  repel the bar of 
the statute of limitations, the burden was on defendant to  show that 
it did not acquire knowledge of the falsity of the statements in Swartz- 
berg's application and was not put on notice thereof until a time wifh- 
in the period of three years next preceding the filing of its cross action 
to rescind the policy. Hooker v. Worthington, 134 N.C. 283, 46 S.E. 
726; Tuttle v. Tuttle,  146 N.C. 484, 59 S.E. 1008, 125 Am. St. Rep. 
481; Sanderlin v. C'ross, 172 N.C. 234, 90 S.E. 213; Taylor v. Ed- 
nzunds, 176 N.C. 325, 97 S.E. 42; Latham v. Latham, 184 N.C. 55, 113 
S.E. 623; Johnson v. Insurance Co., 217 N.C. 139, 7 S.E. 2d 475; S. c., 
219 N.C. 202, 13 S.E. 2d 241; Vail v. Vail, 233 N.C. 109, 116, 63 S.E. 
2d 202. The North Carolina rule is in accord with the "almost unani- 
mous concensus of judicial opinion." Annotation: 118 A.L.R. 1002, and 
supplemental decisions. Defendant failed to  establish facts sufficient 
to repel the bar of the three-year statute of limitations. 

To resdve crucial factual issues raised by the pleadings, i t  was 
necessary to determine when defendant acquired knowledge or notice 
of the falsity of the statements in Swartzberg's application. As to  this, 
the stipulations are silent. As indicated, with reference to estoppel 
and waiver, the burden of proof was on plaintiff to show that  de- 
fendant had paid claims or accepted premiums after it acquired such 
knowledge or notice; ibut to repel the bar of the three-year statute of 
limitations, the burden of proof was on defendant t o  show that it 
did not acquire such knowledge or notice until within a period of three 
years next preceding the filing of its cross action to  rescind the policy. 

Thus, the stipulations do not provide the answers to crucial factual 
issues raised by the pleadings. The question arises: When the stipu- 
lations are silent as t o  such facts, are the respective issues to be de- 
cided by the court adversely to the party upon whom rests the bur- 
den of proof? This was done in Rrinson v. R .  R., 169 N.C. 425, 86 
S.E. 371. However, the question was not discussed; and the Brinson 
case has not been cited as authority on that  point. The better view, 
in our opinion, is this: When a case is submitted for decision on stipu- 
lated facts, and no evidence is offered, the court should not proceed 
to determine the cause unless all facts essential to a determination 
of the crucial issues raised by the pleadings are included in the stipu- 
lations. Rather, in such case, the court should proceed to trial t o  de- 
termine upon evidence the crucial factual issues not covered by the 
stipulations. In  the instant case, the court erred in failing to follow 
this procedure. 

In  New Bern v. White,  251 N.C. 65, 110 S.E. 2d 446, and cases 
cited, the cause was remanded because the facts stipulated did not 
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answer the crucial issues raised by the pleadings. While, ss stated 
above, the case was not submitted as a controversy without action, 
yet when a case is submitted on stipulated facts there is equal reason 
to require that  the stipulations contain "the facts upon which the con- 
troversy depends." G.S. 1-250. "An agreed statement must contain 
every essential element without any omission, . . ." 83 C.J.S., Stipula- 
tions § 10(f) ( 9 ) ,  p. 22. 

Accordingly, the judgment is vacated and the cause remanded to  
the end that  there may be a determination, in the light of the princi- 
ples of law stated herein, of the facts necessary t o  a determination 
of the issues relating to  (1) waiver and estoppel and (2) the statute 
of limitations. This course seems particularly appropriate when, as 
here, i t  appears that the court's decision was based on a misappre- 
hension as to the applicable principles of law. 

Judgment vacated, cause remanded. 

CLIFFORD G. BISHOP v. M. JOHN DuBOSE. 

(Filed 16 March, 1960.) 

Where bhe language of a contract is plain and unambiguous it is for 
the court and not a jury to declare its meaning and effect. 

Deeds g 26- 
'Standing timber is  realty and can be conveyed only by a n  instriiment 

sutficient to  conreF realty. 

D& 8 27- 
An instrument sufficient to convey standing timber is  an executed 

contract and passes title to 'thb timber a s  of the time of its execution, 
with reversion, to the rendor,,where there is a time limitation. of the 
timber not cut within the time specifled. 

Same-- 
The term "logs" does not include growing trees, and a contract under 

which the vendor agrees to sell and the vendee agrees to buy "logs on 
the stump" a t  a specified price per thousand feet, to be paid before re- 
moval of the logs from the land, is a n  executory contract for sale of 
"logs," and title does not pass until af tm the logs a r e  severed, measured 
and paid for. 

Deeds 8 28- 
While under certain circumstances there may be a lease of standing 

timber and timber rights, it is essential to the validity of such leaee 
that  it be for a specified period of time. 
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Unless forbidden by the statute of frauds, a contract may be partly 
written and partly oral, in which event the unwritten part of the agree- 
ment may be shown  by parol, provided that the parol evidence does not 
c-ontmdict the written terms but merely supplements them. 

7. .4pperrl and Error 8 51- 
Inconlpetent evidence admitted without objection must be considered 

i n  passing upon motion to nonsuit. 

-4 contract for the sale of logs to be cut by the purchaser withill 
r~pecified boundaries, the pirrchaser to pay for same M o r e  removal, to- 
gether \\-ith evidence that the vendor orally stipulated the point a t  
which the cutting was to be begun and the direction in which the pur- 
chaser was to cut, does not amount to a designation of all merchantable 
timher on the vendor's land and is insufficient to specify any particular 
area to be cut, or constitute a contract for the sale of any specific logs, 
and therefore the vendor's termination of the purchaser's license t o  go 
upon the land does not give the purchaser a right of action for damages 
for breach of the contract for the sale of logs then uncut. 

A contract for the sale of unspecified logs to be cut by the purchaser 
and to be paid for before removal from the land gives the purchaser 
a license to go upon the land for the purpose of cutting the timber but. 
there being no direct promise on the part of the purchaser to sever and 
pay for all  the timber on the tract and no designation of any particular 
trees to be cut, the license may be revoked a t  any time as  to uncut tim- 
ber. the license not being coupled with an interest and there being no 
c~mtrnrion that the licensee had made expenditurea in reliance upon the 
license. 

APPEAL by defendant from Fountain, J., November 1959 "A" Civil 
Term, of BCNCOMBF,. 

This is an action for breach of ti&er contract. 
The complaint alleges that  by contract dated 11 January 1958 

"defendant sold to plaintiff all ripe trees or trees that  should be cut 
then on the defendant's Avery Creek farm," plaintiff began immediate- 
ly to cut and remove trees from defendant's land in accordance with 
the contract and continued his logging operations until August 1958 
when defendant demanded "that the plaintiff get off his farm and 
stay off of it" and threatened plaintiff with arrest if he failed t o  com- 
ply, and plaintiff has been damaged thereby in the sum of $23,947.00. 

Plaintiff's evidence tends to  show: 
On 12 December 1955, plaintiff and defendant entered into a written 

contract whereby defendant agreed to sell and plaintiff agreed t o  buy 
"certain timber and pulpwood" on defendant's Avery Creek farm. 
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The contract applied only to "such boundaries, or portions, of said 
farm as may be agreed upon, from time to time." ". . . only marked 
trees, or those specifically agreed upon" should be cut. Plaintiff was 
to  cut tops, limbs and other suitable portions into pulpwood. Logs 
were to be bunched, measured and paid for, a t  the rate of $20.00 per 
thousand board feet, using international log scale, before removal 
from the land. Method and rate of payment for pulpwood was agreed 
upon. The contract was to remain in force as  long as mutually satis- 
factory and plaintiff was to  proceed with reasonable diligence as long 
as the contract remained in effect. 

Plaintiff "cut some" pursuant to this contract, "that was very lit- 
tle," he kept no record of the amount he cut. On 1 January 1958 
plaintiff informed defendant he "could not go under the conditions of 
the contract" due to the condition of his back, he would "like to have 
the logs" but wished to be relieved from cutting and hauling pulp- 
wood. 

Another contract was execuked by the parties on 11 January 1958, 
as  follows: 

"M. John DuBose, Seller, hereby agrees to  sell, and Clifford\ Bishop, 
Buyer, hereby agrees to buy logs on the stump and pay for same be- 
fore removal from Seller's Avery Creek farm, regular logs to  be 
$20.00 per thousand (M) Board feet, International Log measure, and 
to lbe cut in specified boundaries, ahead of pulp wood men; only ripe 
trees or trees that should be cut, or those agreed on, to be taken. Pro- 
vided that  Buyer may cut selected White Oak, to be agreed on with 
Seller, for Barrel Staves, and pay $40.00 per Thousand Board feet 
or equivalent for same, provided Buyer has the suitable limbs and 
tops made into pulp wood and Seller is paid a t  the rate of $3.50 per 
cord for same. 

"Buyer to oversee pulp wood haulers, and also a road out over 
Murry's from the North East part of Seller's land. Buyer to oversee 
pulp wood cutting and cut his logs ahead of them, so they can make 
pulpwood out of tops and limbs he leaves. 

"And Buyer hereby waives any pulpwood rights he had in prior 
contracts with Seller." 

The day after the signing of the last agreement the following trans- 
pired. Plaintiff's version: plaintiff "and Mr. DuBose and his lady and 
Slagle went t o  the lower end of the place, that  is the east part of his 
place, joining Mr. Johnson . . . and defendant said, 'you know the 
boundaries of my property, begin here and cut back . . . I want you 
to cut from here back. You know what to cut.' " Slagle, plaintiff's 
wihess, gave this version: Mr. DuBose said, "You know the line 
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and you will cut from here back, motioning toward the house.'' De- 
fendant's version: "He and his wife did go with Mr. Bishop up there 
to  his line that  is adjacent to Johnson's line and showed Bishop the 
boundary he was to cut from Walnut Hill east of Johnson's line and 
north of Avery's Creek." 

Thereafter, plaintiff cut 30,000 to 40,000 feet of timber on defend- 
ant's land. The area in which the cutting took place does not appear. 
For awhile plaintiff cut ahead of the pulpwood workers and super- 
vised them. Defendant changed the pulpwood men and after this 
plaintiff did not cut ahead of them or oversee them. In  August 1958 
defendant contracted with Glen Baker and Ray Baker to cut trees 
on the land in question. On 15 August 1958 defendant ordered plain- 
tiff to stay off his land. At tihis time there was 700,000 feet of mer- 
chantable timber on the land from which plaintiff could have made 
a profit of $23,947.00. 

This action was instituted 24 Decem~ber 1958. There was verdict 
for plaintiff in the amount of $500.00. From judgment in accordance 
with the verdict defendant appealed and assigned error. 

Snnford W. Brown and Mitchell T. King for plaintiff. 
James S. Howell and M. John DuBose for defendant. 

MOORE, J. Defendant assigns as error the refusal of the court to 
allow his motion for nonsuit. 

The basis of the action and theory of tihe trial is that  defendant 
conveyed to plaintiff all merchantable timber on his Avery Creek 
farm, wrongfully dispossessed plaintiff and permitted another t o  re- 
move the timber from the land. I n  determining the rights of the parties 
i t  is first essential that we examine the contract of 11 January 1958. 
I t  is plain and unambiguous. Accordingly, i t  is for the court and not 
the jury t o  declare its meaning and effect. Young v. Mica Co., 237 
N.C. 644, 648, 75 S.E. 2d 795 ; Sellars v. Johnson, 65 N.C. 104, 105. 

"Standing trees are a part of the realty, and can be conveyed only 
by such instrument as is sufficient to convey any other realty.'' Chand- 
ler v. Cameron, 229 N.C. 62, 64, 47 S.E. 2d 528; Williams v. Parsons, 
167 N.C. 529, 531, 83 S.E. 914. ". . . (T)imber deeds . . ., as ordinari- 
ly drawn, carry an estate of absolute ownership, defeasible as to all 
timber not cut and removed within the specified period." Timber CO. 
v .  Wells, 171 N.C. 262, 264, 88 S.E. 327. Our decisions hold that  
standing timber is realty, "as much a part of the realty as the soil 
itself," that deed8 and contracts con,cerning it must be construed as 
affecting realty and that  in instruments conveying the growing and 



162 I N  T H E  SUPREME COURT. [252 

standing timber to  be removed within a specified time the title to  all 
timber not severed within the time shall revert t o  the vendor. Mid- 
yette v. Gmbbs, 145 N.C. 85, 88-9, 58 S.E. 795. The conveyance in 
writing, upon a valuable consideration, of specified standing timber 
with right to cut and remove within a definite time is an executed 
contract and passes title t o  realty. Wilson v .  Scarboro, 163 N.C. 380, 
387, 79 S.E. 811; Lumber Co. v. Corey, 140 N.C. 462, 465-7, 53 S.E. 
300; Hawkins v .  Lumber Co., 139 N.C. 160, 162, 51 S.E. 852. 

The contract in the case a t  bar is not a conveyance of standing 
timber. Defendant "agrees to  sell" and plaintiff "agrees to buy . . . 
logs on the stump" from defendant's Avery Creek farm a t  a specified 
price per thousand feet t o  be paid before removal of the logs from 
the land. This is an executory contract for sale of "logs," title t o  pass 
after logs are severed, measured and paid for, with license to  enter 
the land, sever and remove the logs. 

"A log is a trunk of a tree cut down and stripped of its branches, 
or the stem or trunk of a tree cut into different lengths for the pur- 
pose of being manufactured into timber of various kinds. The word 
'logs' does not include trees . . ." 54 C.J.S., Logs and Logging, sec. 
l ( a ) ,  p. 671. "Logs on the stump," as that  exlpression is used in the 
contract under consideration may not be construed as referring to 
the growing tree but merely imports the necessity of severance by 
the vendee as part of the transaction in purchasing the "logs." In- 
deed ot,her portions of the tree were to  'be cut into pulpwood by others. 
At the time of payment and passing of title i t  is contemplated that  
the subject of sale is logs, not growing trees. 

A similar contract is construed in Tremaine v .  Williams, 144 N.C. 
114, 56 S.E. 694. There the seller agreed that  buyer might place a 
sawmill on seller's land and pay seller by the thousand feet for pine 
timber, to  be measured a t  the mill and paid for as cut. I n  this case 
there was a time limit. Subsequently, seller conveyed the timber and 
trees on his landt to a third party, the plaintiff. Plaintiff sued t o  re- 
strain further cutting by the buyer under the first contract. The Court 
said: "Standing trees are a part of the realty, and can be conveyed 
only by such an instrument as is sufficient to  convey other realty. 
(Citing cases). The agreement between J .  M. Williams (landowner) 
and defendant is not sufficient t o  convey the timber. It contains no 
operative words or words of conveyance. This defect is fatal, and as 
to  the realty cannot be helped out by par01 nor by prior registration 
of the defective instrument. . . . We cannot understand how the de- 
fendant can assert any right to  it  by virtue of his agreement . . ." 
(Parentheses ours). 
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The holding in Gatlin v. Serpell, 136 N.C. 202, 48 S.E. 631, is in 
accord. There plaintiff contracted t o  sell timber to  defendant a t  $1.50 
per thousand feet t o  be paid for as cut and a stipulated amount t o  be 
paid before the cutting began. The Court held: "It does not amount to 
an absolute sale of the timber on the land, the title t o  the timber did 
not pass a t  once to  the defendant. No one can . . . arrive a t  the con- 
clusion that  the defendant had the right to  take possession of the 
timber and dispose of i t  to others as he might see fit t o  do. . . . He had 
only the right to  cut i t  and pay for it as he cut it, a t  a stipulated price 
per thousand feet." 

Under certain circumstances there may be a lease of standing tim- 
ber and timber rights, but "an indispensable legal requirement to  the 
creation of a lease for a term of years is that  i t  shall have a certain 
beginning and a certain end." Manufacturing Co. v .  Hobbs, 128 N.C. 
46, 47, 38 S.E. 26. This element is lacking in the contract sub judice. 

But plaintiff insists that  his contract with defendant is a personal 
covenant for breach of which he may recover damages. Tremaine v.  
Williams, supra. I n  other words, plaintiff contends that  his contract, 
if not a conveyance or lease of standing timber, is a simple executory 
agreement for purchase of logs and execution on his part has been 
prevented by the wrongful conduct of defendant, which entitles him 
to damages for loss of profits. Perkins v. Langdon, 237 N.C. 159, 171, 
74 S.E. 2d 634; Pappas v. Crist, 223 N.C. 265, 268 25 S.E. 2d 850. 

We next inquire as to  whether or not the quantity and location of 
the trees to be cut by plaintiff were sufficiently certain and definite 
t o  support an action for damages. As to  the trees actually cut and the 
logs actually sold to  plaintiff there is no question. Tremaine v. Wil- 
liams, supra; Gatlin v. Serpell, supra. Nowhere in the contract is i t  
stated that plaintiff may purchase all the merchantable logs which 
might be cut from defendant's land. I t  is provided that  logs are to  
be cut "in specified b~und~aries,  ahead of pulpwood men; only ripe 
trees and trees that  should be cut, or those agreed on, t o  be taken." 
The contract itself is too indefinite to  establish a right to  cut and re- 
move any particular logs. The specification of the areas to be cut over 
and the logs to  be taken is left to subsequent agreements between 
the parties. 

"Where a contract does not fall within the statute (of frauds), the 
parties may, a t  their option, put their agreement in writing, or may 
contract orally, or put some of the terms in writing and arrange others 
orally. I n  the latter case, although that  which is written cannot be 
aided by parol evidence, yet the terms arranged orally may be proved 
by parol, in which case they supplement the writing and the whole 
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constitutes one entire contract." Wilson v .  Scarboro, supra, a t  page 
384 (quoting from Clark on Contracts). 

The day following the execution of the written contract plaintiff 
and defendant went to  the east part of the land a t  Johnson's line and 
defendant said: "You know the boundaries of my property, begin 
here and cut back . . . I want you to cut from here back. You know 
what to  cut. You know the line and you will cut from here back, (mo- 
tioning toward the house)." According to plaintiff's evidence, these 
are all of the directions given by defendant. Plaintiff, in his testi- 
mony and brief, construes these directions as embracing all the mer- 
chantable timber on defendant's land. Defendant's construction is 
otherwise. ITe do not agree that  these statements by the defendant 
are sufficiently specific and inclusive t o  embrace all the merchantable 
timber on the land. The terms "cut from here back" and "motioning 
toward the house" are entirely too vague and indefinite to specify 
any particular area or logs. I t  specifies nothing more than a beginning 
point. Since plaintiff knew all the boundaries, it is strange indeed that  
the parties felt i t  necessary t o  go to  a particular point on the land 
to give and receive instructions if i t  was their intention that  plaintiff 
take all the merchantable timber. The contract provides for taking 
logs in "speoified boundaries, ahead of pulpwood men." It is manifest 
that  plaintiff was not t o  be permitted t o  roam the entire tract and 
oh~ose  such trees as were most desirable and accessible and leave the 
less desirable, but was t o  cut logs within a particular boundary be- 
fore he moved to another and was to  cut ahead of the pulpwood work- 
ers so that  tops and limbs might be more conveniently gathered and 
cut into pulpwood while green. The fact that  selected white oak was 
to  be specifically agreed upon further ind'icates tha t  the contract did 
not contemplate the sale of all merchantable timber. If plaintiff's 
contention is correct, defendant's instructions did not supplement the 
written contract but varied, altered and contradicted it. "When parties 
reduce their agreement t o  writing, par01 evidence is not admissible to  
contradict, add to, or vary i t ;  and this is so, although the particular 
agreement is not required to  be in writing, the reason being that  the 
written memorial is considered to  be the best, and therefore is de- 
clared to  be the only evidence of what the parties have agreed, as they 
are presumed to have inserted in i t  all provisions by which they in- 
tended or are willing to be bound." Wilson v. Scarboro, supra, a t  page 
385. 

It is true that plaintiff's evidence relating to the oral agreement and 
plaintiff's interpretation thereof was admitted without objection. 
Therefore, i t  must be considered on the question of nonsuit. Lambros 
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v. Zrakc~s. 234 N.C. 287, 289, 66 S.E. 2d 895. But the  oral instructions 
of defendant, if effective a t  all, are a part of the contract and the con- 
struction of the contract is for the court. Young v. Mica Co., supra. It 
is our opinion that  the directions given by defendant do not amount 
to a designation of all the merchantable timber on defendant's land 
and are insufficient t o  specify any particular area to be cut. The record 
is silent as to  the area plaintiff actually cut over. 

Furthennore, the contract here is a mere license. A c o n t r ~ t  to re- 
move timber, providing for measurement of logs before removal from 
the premises and for payment a t  the time the logs are measured, and 
containing no direct promise on the part of the buyer to sever or pay 
for the timber in any event, lacks mutuality t o  pass present title and 
is a mere license revocable a t  any time by the landowner without 
liability. Beckman v. Brickley (Wash. 1927), 258 P. 488; McCastle 
V .  Scardon (hlich. 1953), 59 N.W. 2d 114; Anderson v. Moothart (Ore. 
1953), 256 P. 2d 257; Blair v. Russell & Co. (Miss. 1919), 81 S. 785. 
"A license t o  enter on land and cut timber, while i t  remains executory, 
is revocable a t  any time. It is revocable a t  the will of the licensor, 
andl terminates when he gives notice not to  cut the timber further or 
refuses permission of the licensee t o  perform." 54 C.J.S., Logs and 
Logging, sec. 29 (d) ,  p. 731. However, there are exceptions t o  this 
rule: (1) a license coupled with an interest may not be revoked; (2) 
"a license cannot be revoked as to acts done under i t ;  the revocation 
is prospective not retrospective"; (3) ". . . Where the licensee has 
made expenditures upon the faith of the license, . . . i t  cannot be re- 
voked at the will of the licensor unless the licensee can be placed 
in statu 9110." Sorensen v. Jacobson (Mont. 1951), 232 P. 2d 332, 26 
A.L.R. 2d 1186. 

Plaintiff's evidence fails to  bring him within either of the enumerat- 
ed exceptions. We have not overlooked the plaintiff's contention tha t  
by tenns of the written contract he waived "any pulpwood rights he 
had in prior contracts with seller" and that  this constituted a valuable 
consideration. According t o  plaintiff's evidence he asked t o  be re- 
lieved of the duty of cutting pulpwood on account of the condition 
of his hack. This was the reason for making the new contract of 11 
January 1958. The waiver was a t  his instance and for his benefit. The 
contention is without merit. 

Defendant by giving notice to  plaintiff to cease cutting revoked the 
license. On plaintiff's showing, he is not entitled to  recover damages 
in this action and the trial court erred in denying defendant's motion 
for nonsuit. 

The judgment below is 
Revereed. 



LUTHER F. BEXTON V. C. G. WILLIS. INC. 

(Filed 16 March, 1960.) 

1. Appeal and  E r r o r  5 24- 
An assignment of error to the charge will not be considered when it  

is not based upon an exception dulx noted in the record. 

2 Trial § 48%- 
-4 motion to set aside a verdict is addressed to the discretion of the 

court and its action thereon is not reviewable. 

3. Admiralty: Courts § 19- 
In  an action instituted in a S ta te  court to enforce rights arising un- 

der the Federal Merchant Marine Act of 1920, the Federal substantire 
law controls. 

4. Same-- 
In  an action under the Federal Merchant Marine Act of 1920, con- 

tributory negligence mitigates the damages but does not bar recovery. 

5. Same-- 
In an action under the Federal Merchant Marine Act of 1920, the 

sufficiency of the evidence to go to the jury is to be determined accord- 
ing to the test laid down IrJ- the Federal courts. 

6. Admiralty- 
In a n  action to recover for an injury under the provisions of the 

Federal Merchant Marine Act of 1920, evidence justifying with reason 
the conclusion that employer negligence played any part, however slight, 
jn producing the injury or death for which damages a r e  sought takes 
the issue to the jury notwithstanding that the evidence may also sup- 
port with reason a conclusion that the i n j u r ~  resulted from other causes, 
including the emploxee's contributory negligence. 

7. Same-- Evidence held sufficient to be submitted to t h e  jury in action 
t o  recover under t h e  Federal  Merchant Marine Act. 

Evidence tending to show that members of the crew of the vessel 
were provided no gangplank, ladder, or other means for boarding the 
vessel, that the gunwale was capped with a slick metal pipe rendering 
it dangerous for members of the crew to board the vessel, and that  a 
member of the crew in attempting to board the vessel from a barge which 
he was helping to load, in stepping down some 24 inches to the gunwale 
of the vessel slipped and fell to his injury i s  lield sufficient to go to the 
jury both as  to unseaworthiness of the vessel and as  to the negligence 
of the owner, a favorable finding on either question being sufficient to 
support a verdict in favor of the injured member of the crew. 

8. Damages § 9- 
Where the court instrunts the jury that i t  should, in ascertaining the 

amount of damages, take into account wages paid the injured plaintiff 
subsequent to the injury, defendant may not contend that the amount 
of wages so paid should further be deducted from the award of the jury. 
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9. Trial 5 5 5 -  
Where the parties stipulate that the court should determine the amount 

which should be awarded for maintenance and cure, the court's find- 
ings in regard thereto have the same force as  a verdict of the jury. 

APPEAL by defendant from Mintz, J . ,  August, 1959, Regular Civil 
Term, NEW HAXOVER Superior Court. 

Civil action to recover "consequential" damagm in the  amount of 
$75,625, and Eight Dollars per day for maintenance and cure under 
the Merchant Marine Act of 1920, known as the Jones Act, 46 USCA, 
$$ 688, et seq., and under the general marine law. 

The plaintiff, a nleinber of the crew of tlie defendant's tugboat, 
Patricia, was injured in an accident while the vessel was being oper- 
ated in interstate commerce. The plaintiff based his cause of action 
for damages upon the allegations tha t  the injury resulted (1) from 
the unseaworthineas of the vessel, and (2) from the negligence of 
the owner in ~ t s  maintenance and operation ( a )  by capping the gun- 
wale with a slick metal pipe which rendered i t  dangerous and unsafe 
for the  members of the crew t o  board the vessel, and (b)  by failure 
to  prov~de a gangplank, ladder, or other means necessary for the 
crew's safety. The accident occurred on March 15, 1956, a t  the 
Union Bag Company dock, Savannah, Georgia. 

At  the time of the accident the defendant's barge, C. G. Willis, 
was inoorcd alongside the dock. Next t o  it, on its offehore side, was 
the barge Brien; and on its offshore side was the Patricia. The cap- 
tain and tlie meinbers of the crew were assisting in loading the Brien 
when lunch call sounded. While they uere  returning t o  the Patricia 
foF the meal, the plaintiff attempted to step down from the deck of 
the Brlen to  the gunwale of the Patricia. I n  so doing he fell, and as  
a result sustained serious and permanent injuries. 

The evidence in the light most favorable to the plaintiff tended 
to  show the following: As he attempted to  board the Patricia from 
the Brien it was necessary for him to  step down 24 t o  30 inches from 
the barge t o  the gunwale of the  Patricia. A metal pipe, six or eight 
inches in d~ametcr ,  had been placed along the gunwale of the  Patricia 
to perinit the mooring rope to slide along the gunwale without damag- 
ing the rope. The soles of plaintiff's shoes had become wet while he 
was assisting in loading the barge. The pipe on top of the gunwale 
was slippery, h a r ~ n g  recently been painted. The plaintiff's foot slip- 
ped, causing his fall. S o  ladlder or gangplank, or other means of 
boarding the Patricla Fvas provided or available. 

The parties entered stipulations tha t  the plaintiff was an employee 
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of the defendant, the amount of his wages, and that  he received full 
payment from the date of the accident until February 1.5, 1958, and 
two-thirds pay from February 16, 1958, to September 15, 1958; that 
he received all his medical and hospital treatment a t  the expense of 
the defendant to date; that  compensatory damages, if any, shall com- 
mence September 15, 1958. The parties stipulated, "the issue of main- 
tenance and cure shall be withdrawn from the jury and suhnitted to 
the court . . . for its determination." 

Additional stipulations were made for the consideration of the 
court alone, and not to be submitted t o  the jury, as  follows: That  
the amount of the plaintiff's compensation already paid is $3,465 be- 
ginning March 16, 1956, and ending September 5, 1958; and that  the 
United States Fidelity and Guaranty Company has incurred medical 
expenses on behalf of the plaintiff in the sum of $1,788.33. 

The defendant introduced evidence which need not be repeated 
as it is not material to  the questions now presented. The court, with- 
out objection, su'bmitted the following issues: 

"1. Were the plaintiff's accident and injuries proximately caus- 
ed by any degree by the negligence of the defendant, ss alleged, 
in the Complaint? 
"2. Were the plaintiff's accident and injuries proxiinately caus- 
ed in any degree by any unseaworthiness of the tug (Patricia,' 
as alleged in the Complaint? 
"3. Did the plaintiff's negligence contribute in any degree to 
his injury, as alleged in the Answer? 
"4. I n  what amount, if any, is the plaintiff entitled to recover 
of the defendant?" 

The jury answered the first three issues, "Yes," and the fourth, 
"$27,000.00." The judgment on the verdict andl stipulations provid- 
ed (1) for recovery of $27,000 with interest from date of the judg- 
ment, and for costs; (2) "By consent of parties that, on plaintiff's 
cause of action for maintenance and cure, plaintiff should have and 
recover of the defendant the sum of $1,000, without interest.'' From 
the judgment, the defendant appealed. 

John J. Burney, Jr., Rountree & Clark, Bv: George T. Clark, Jr., 
for plaintiff, appellee. 

R. L. Savage, James, James & Crossley, By: Murray G. James 
for defendant, appellant. 

HIGGINS, J. During the trial the defendant enter& four exceptions, 
all unnumbered. In  sequence t.hey are: (1) To the overruling of the 
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motion to nonsuit a t  the close of the plaintiff's evidence; (2) to the 
overruling of the motion repeated a t  the close of all the evidence; 
(3) to  the refusal of the court to set the verdict aside; and (4) to 
the judgment. All other exceptions appear for the first time in the 
assignmente of error, of which there are seven. 

Assignment No. 1 is based on Exception No. 2, to the refusal to 
grant the nonsuit a t  the close of all the evidence. Assignments 2, 
3, and 4 relate to the court's charge. The record fails to  disclose any 
exception to  the charge, or to mark out any part thereof which is 
deemed objectionable. The fifth assignment is to the refusal of the 
court tb set the verdict aside. The sixth is to that  part of the judtg- 
ment which refers to  matters submitted to  the court under the stipula- 
tions relating to maintenance and cure, and the seventh is to  the 
entry of %he judgment. 

Assignments 2, 3, and 4, not being supported by previously noted 
exceptions designating the objectionable parts of the charge, must 
be disregarded. Rule 19(3) ,  Rules of Practice in the Supreme Court, 
221 N.C. 554, and annotations thereunder. Bulman v. Baptist Con- 
vention. 248 N.C. 392, 103 S.E. 2d 487; Holden v. Holden, 245 N.C. 
1, 95 S.E. 2d 118; Rigsbee v. Perlcins, 242 N.C. 502, 87 S.E. 2d 926; 
Fuqlmy v. Fuquay, 232 N.C. 692, 62 S.E. 2d 83. 

Assignment No. 5, based on the refusal to set the verdict aside, was 
addressed to the discretion of the court and is not reviewable. 

Assignment No. 1, #based on the court's refusal to  nonsuit at the 
close of all the evidence, and Assignments Nos. 6 and 7, relating to 
the entry of the judgment, [properly present the only questions which 
need be considered on this appeal. 

The plaintiff brought this action in the State court. However, its 
purpose is to enforce rights arising under Federal law. See Merchant 
Marine Act of 1920, 46 USCA, $ 688, known as the Jones Act; The 
Federal Employers' Liability Act, 45 USCA, §$51-60, made applicable 
to the Jones Act cases; Article 111, Section 2, United States Constitu- 
tion, as t o  admiralty and maritime jurisdiction. The Federal sub- 
stantive law must control decision in this case. Bailey v. Central Ver- 
mont Railway, Inc., 319 U.S. 350, 87 L. ed. 1444; Maynard v. R. R., 
251 N.C. 783, 112 S.E. 2d 249. 

Contributory negligence mitigates the damages but does not bar 
recovery. The sufficiency of the evidence to  go to  the jury is deter- 
mined according 60 the test laid down by the Federal courts. The 
Federal Employers' Liability Act applicable to merchant marine cases 
has been the  subject of repeated decisions by the Supreme Court of 
the Unlted States. A recent decision gives us the following rule: "Un- 
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der this statute the test of a jury case is simply whether the proofs 
justify with reason the conclusion that employer negligence played 
any part, even the slightest, in producing the injury or death for 
which damages are sought. It does not matter that, from the evidence, 
the jury may also with reason, on grounds of probability, attribute 
the result t o  other causes, including the employee's contributory negli- 
gence. . . . The law was enacted because the Congress was dissatisfied 
with the common law duty of the master t o  his servant. . . . The 
employer is stripped of his common law defenses and for all prac- 
tical purposes the inquiry in these cases today rarely presents more 
than the single question whether the negligence of the employer play- 
ed any part, however small, in the injury or death whioh is the sub- 
ject of lthe suit." Rogers v. Missouri Pacific R. R., 352 U. 6. 500, 1 L. 
ed. 2d 493. 

In  Butler v. Whiteman, 356 U.S. 271, 2 L. ed. 2d 754, the court, 
on evidence not as strong as  presented here, nevertheless held i t  suf- 
ficient to  present a case for the jury. I n  that  case the negligence 
principally relied on was failure to provide a gangplank for use of 
the crew in boarding and leaving the vessel. See also, Schulz v. Penn- 
sylvania R. R., 350 U.S. 523, 100 L. ed. 668; Davis v. Virginian R. R. 
Co., decided by the U. S. Supreme Court on January 25, 1960, 4 L. 
ed. 2d 366, 80 S.Ct. 387. 

-4pplication of Federal rules, therefore, compels us t o  hold the evi- 
dence presented in this case was sufficient t o  go to  the jury, both as 
to unseaworthiness of the vessel and as to the negligence of the 
owner. A favorable holding on either issue will support the verdict. 
The unseaworthiness complained of consisted of the placing of the 
pipe on the gunwale and the failure t o  provide gangplank, ladder, or 
other device by which the crew might board and leave the vessel in 
safety. These matters are, also, alleged as  owner negligence. The 
evidence was sufficient to  go to the jury and t o  sustain its findings. 

The parties, by consent, withdrew from the jury other matters 
involved in the case. They made stipulations as to facts which were 
withheld from the jury and submitted to  the court for its deterrnina- 
tion. The parties appear now to  be in dispute as t o  the meaning of 
these stipulations. The defendant contends that  the payment of wages 
of $3,488 should be deducted by the court from the jury's award. 
This contention is not supported by the record. The jury took into 
account the stipulation as to payments. The court charged as follows: 
" I t  is stipulated that the plaintiff has received the following wages: 
From the date of the accident, March 13, 1956, until February 15, 
1958, full wages s r  salary, and further that  he received two-thirds 
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wages or salary from February 16, 1958, to September 15, 1958. You 
will take tha t  into consideration when you fix such damages as you 
may fix for loss of past earning power." -4t first this was treated as 
a compensation case. 

Insofar as  the jury was concerned, no amount was stipulated as 
having been received. The amount was the basis of a stipulation for 
the court and not for the jury. The parties, by stipulation, left to 
the court decision of the cause of action for maintenance and cure. 
The court made its findings and rendered a judgment for $1,000. We 
have no more right to disturb tha t  finding than we do to  disturb 
the jury's finding. By  reason of the stipulation to leave the matter 
to the court, the court's findings have the same force as  a verdict of 
the jury. 

There heems to  be a conflict in the  stipulations as to  final date 
on which wages were paid. Stipulation 6 says two-thirds wages were 
paid to  September 15, 1958. Stipulation 11 says compensation ended 
on September 5, 1958. The court, in its charge, gave the defendant 
the benefit of having paid wages to the later date. 

The record as presented to  us fails to show anything of which the 
defendant may justly complain. 

No error. 

ILOBElRT P. MILLER a s o  WIFE, BETTY W. MILLER, PETITIOSER \. VIR 
GI SIA 31. McLE.LY (WIDOW) ; T. R. WARD ASD WIFE, JBKE GOODE 
WARD; HELEX GOODE GOLDEXV (WIDOW); LILLIAN VBNOF 
GOODE (Wlnow) ; JANE ,4NN CmHRAN A X D  HUSBAND,  DEALE B 
COCHRAN ; HELEN GOODE CrrlMERON A K D  HUSBAND,  DONALD CAM- 
ERON, OORITA EDWARDS MILLER, AXD ROBERT A. LITTLE A N D  

T. R. WSRU, TRLSTEES, RESPONDESTS. 

(Filed 16 March, 1960.) 

1. Fiduciaries-- 
Trustees and other fiduciaries must act in good faith and can never 

paramount their personal interest over the iuterest of those for whom 
they have assumed to act. 

2. Estoppel § P Trustee held estopped fro111 denying that realty was 
part of the trust fund. 
The trust imposed the duty upon the trustees to manage the estate 

and  pay a stipulated sum monthly to the widow of trustor, with further 
provision empowering the trustees to advance money to the children of 
trustor, the ultimate beneficiarim, as  their necessities might require. 
A child of trustor, wlio was also a trustee of the estate, collected rentr 
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from a parcel of land and placed the rents in the trust fund and in- 
duced his co-trustees to  make advancements to him and his sister upon 
representations that  adequate property would remain in the estate to 
provide the allowance to the widow, specifically calling to their atten- 
tion that  the realty was a par t  of the  trust fund. Held: The trustee is 
estopped from denying that  the realty is a part of the trust fund. 

3. Wills g 31- 
The intent of testator is his will and must be etfectuated if r ~ o t  in 

contravention of some well-settled rule of law. 

4. Wills $j W- Under terms of t rus t  in this case corpus might be used 
to provide annuity to life benetlciary. 

,I7he will in question set  up a trust fund with direction that testator's 
wife be paid out of the net income a specified sum monthly during her 
life or a s  long as she remained a n4dow, with further provision that  the 
(trudees might sell, exchange, o r  reinvest any or  al l  of his pereonal 
w t a t e  in  order to carry out this provision. Held: The trustew are  not 
limited to income a s  a source of payment of the annuity but have the 
power and duty, if necessary, to use the corpus of the h u d  to make 
the monthly payments, and therefore $what will be left for division to 
the ultimate beneficiaries cannot be determined until the trust estate 
terminates, and no part  of the estate may be sold for a d v m w n e u t  to 
the ultimate beneficiaries until the termination of the truet estate. 

APPEAL by petitioners from Froneberger, J., September 1959 Term, 
of LINCOLN. 

Petitioners instituted this action on 14 March 1959 to have a lot 
in Lincolnton sold for partition. Plato Miller owned 64% of the lot 
immediately prior to his death. The remaining 36% is owned by 
respondents Ward, Golden, Goode, Cochran, and Cameron. 

Plato Miller died testate in October 1954, leaving a widow, Corita 
Miller, and two children, petitioner Robert P. Miller and respondent 
Virginia McLean. The widow and children are the testamentary bene- 
ficiaries. Petitioners allege the father devised his interest to his child- 
ren Robert and Virginia. 

Respondents denied that  Robert Miller was vested with such an 
estate or interest in the property as to give him the right to partition. 
-4s a further defense they alleged that Robert Miller was one of 
the three executors and trustees of a trust fund created by the will 
of Plato Miller for the benefit of his widow and as such executor 
and trustee had so interpreted the will and administered the trust 
fund for his benefit as to imperil the widow's rights if the lot was 
sold. The widow and other trustees, Robert A. Little and T. R. Ward, 
were thereupon made respondents. They asserted that by proper 
interpretation of the will of Plabo Miller the lot was a part of the 
trust estate created to provide income to Mrs. Miller for life or widow- 
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hood. They further asserted tha t  petitioner was 'by his interpretation 
of the will and administration of the trust fund estopped from claim- 
ing any present right in the property. 

The parties waived a jury trial, stipulated certain facts, andl agreed 
the court might find other facts from admissions made by the parties. 
The court made findings including the facts stipulated, set out in 
the opinion to the extent necessary for a determination of the appeal. 
Based on its findings i t  concluded petitioners were estopped t o  deny 
the lot was part of the trust fund and adjudged petitioners were not 
entitled t o  have the lot sold. Petitioners excepted t o  the conclusion 
and appealed. 

Redden, Redden & Redden for petitioner appellants. 
W. H .  Childs, Sr., for Corita Edwards Miller, Kemp B. *Vicon and 

George Hopkins for original respondents, and McDougle, Ervin, H m -  
ack & Snepp for Robert A. Little and T.  R. Ward, remaining trustees 
and executors. 

RODMAN, J. Sec. 2 of Plato Miller's will devises to  his wife in fee 
and absolutely his home place and household and kitchen furniture. 
Her right to  this propehy is not involved in this litigation. 

Sec. 3 gives t o  his wife the sum of $325 t o  be paid monthly "during 
her natural life or as long as she remains my widow, and paid direct- 
ly to her monthly by said trustees out of the net income of my estate 
as fully set out hereinafter in this will." 

Sec. 4 appoints petitioner Robert P. Miller and respondents Robert 
A.  Little and T .  R. Ward as trustees t o  provide payment of the 
monthly allowance fixed by sec. 3. The trustees are directed t o  take 
charge of all the cash on hand, stocks, bonds, bank deposits, and 
other personal property "and the income derived from all these sourc- 
es from said properties shall be assets in the hands of said Trustees 
to  pay the $325.00 monthly allowance. . .and that the remainder of 
said income shall be used for the payment of taxes and other neces- 
sary expenses of my said estate, and after this is carried out, I will that  
the remainder of my income shall be equally divided annually be- 
tween my son Robert P. Miller and his sister Virginila hliller McLean, 
or to suoh as legally represent them. . ." The trustees were given 
power "to sell, exchange, re-invest or change. . .any or all of 1 x 1 ~  per- 
sonal estate. . .in order to carry out the monthly payment to my wife 
. . .I further give my three trustees. . .the full power and authority 
to  advance to my son Robert P. Miller and my daughter Virginia 
Miller McLean, as  their necessities may require and the best judg- 
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ment of said three trustees may dictate, and (sic) part of said bonds, 
stocks, cash on hand, securities, etc. . . .This truet requirement of said 
three Trustees. . .shall exist during the natural life or as long as she 
remains my widow, and a t  her death or remarriage, the said three 
Trustees. . .shall divide all the remaining or present stocks, bonds, 
money, etc. . . .and pay. . .the same equally between my son Robert 
P. Miller and my daughter Virginia Miller McLean, share and share 
alike or to such as legally represent them, equalizing any advance- 
ments made to either or both of them. . ." 

The concluding paragraph of sec. 4 of the will recites that  testator 
owns 64F of the lot now sought to be partitioned, and the remaining 
36% was owned by the original respondents. 

Sec, 5 devises to  his son and daughter "and to such as legally rep- 
resent them, equally share and share alike" all of his other real 
estate. 

The trustees named in the will were likewise appointed as executors. 
They qualified and acted as trustees until January 1959 when peti- 
tioner Robert P. hliller was permitted to  resign as trustee because 
of his health. 

The court found: Those named as executors and trustees, until the 
resignation of Robert Miller, collected the rents for the lot here sought 
to  be partitioned1 and deposited the rents so received as part of the 
trust fund. Robert P. hfiller, while acting as executor and trustee, 
prevailed upon his co-trustees to distribute part of the corpus of the 
trust estate to himself and his sister, representing to  them that  ade- 
quate property would remain after such distributions t o  fullfill the 
purposes of the trust "and on such occasions would specifically call 
the attention of the other Trustees that the property which is the 
subject of this proceeding was included in the Trust Estate. . ." Based 
on these rcpresentations, the trustees paid over to petitioner and Mrs. 
McLean substantial parts of the corpus of the trust estate. "(S)uch 
liquidation and distribution was made without the consent or approval 
of the primary beneficiary Corita Edwards Miller, and a further 
liquidation of the corpus of said Trust could seriously impair the 
Trust and might render it  impossible for the Trustees to carry out 
the express provisions of the Trust concerning the support and main- 
tenance of Corita Edwards hliller." 

Trustees and other fiduciaries must act in good faith. They can 
never paramount their personal interest over the interest of those 
for whom they have assumed to  act. Erickson v. Starling, 233 N.C. 
539. 64 S.E. 2d 832; Hatcher v. Williams, 225 N.C. 112, 33 S.E. 2d1 
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617; Carter v. Young, 193 N.C. 678, 137 S.E. 875; Freeman v. Cook, 
41 N.C. 373; 54 Am. Jur.  246. 

The interpretation of the will made by petitioner-trustee, by plac- 
ing the rents from the real estate in the trust fund coupled with his 
assurance to his co-trustees tha t  the  realty was part  of the trust 
fund, thereby inducing them to distribute to  him and his sister a 
substantial part  of the corpus of the fund, so diminishing i t  as to create 
doubt as to its sufficiency to pay the widow the monthly sum pro- 
vided in the will, estops him from now denying tha t  the property 
is a part  of the trust. McNeely v. Walters, 211 S.C.  112, 189 S.E. 
114; Bank v. Winder, 198 N.C. 18, 150 S.E. 489; Auto Co. v. Rudd, 
176 N.C. 497, 97 S.E. 477; Holloman v. R. R., 172 N.C. 372, 90 S.E. 
292. 

Because petitioner's conduct has estopped, him from denying the 
lot is a part  of the trust fund, we must determine if he is entitled, as 
a remainderman, t o  partition the  trust  estate. G.S. 46-23. The an- 
swer is to be found by ascertaining testator's intent, for his intent 
will, if not in violation of some well-settled rule of law, be given ef-  
fect. Entwistle v. Covington, 250 N.C. 315, 108 S.E. 2d 603. Did 
testator intend t o  give the income not t o  exceed $325 per month to  his 
widow, or did he mean t o  provide her with a fixed monthly amount for 
widowhood t o  be paid from the income of the fund,, if sufficient, but 
if not, from the corpus? 

It is, we think, apparent that  testator intended tha t  a fixed sum 
be paid each month. True, he estimated the income from the fund 
mould provide more than enough to  pay this amount, the cost of 
administering the trust, and leave surplus income. But  he likewise 
foresaw tha t  i t  might not. H e  gave to the trustees the power t o  sell 
parts of the trust estate. The trustees are not limited to  income as 
a source of payment. If the income should prove insufficient, the 
trustees have the power and would be under a duty t o  use the corpus 
of the fund to  make the monthly payments. What  will be left for 
division cannot be determined until the trust estate terminates. Moore 
v. Langston, 251 K.C. 439; Shepard v. Bryan, 195 N.C. 822, 143 S.E. 
385; Unzversity v. Borden, 132 N.C. 476; Erwin v. Erwin, 115 N.C. 
366. 

Since petitioners have no vested right to any part  of the trust fund, 
they cannot have a sale of the lot in question. -1InIiely v. Shore, 173 
N.C. 121, 95 S.E. 51. 

.Affirmed. 
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JAMBS Mr. STARBUCK, ALBERT OIANCIOSE, WILLIAM E. SINGLETON, 
DONALD G.  GARDSER AND VF1RSJON A. OAELPENTER AND ALL OTHEK 

OITIZENS, TAXPAYERS, QUALIFIED ELECTORS OR RESIDING OR OWNING PROPERTY 

I N  THAT PARTICULAR AREd OR TERRITORY HEREINAFTER DESCRIBED A S  THE 

TOWN LIMITS OF THE TOWN OF HAVELOCK W H O  WILL COME IN, MAKE 

THEMSELVES PARTIES AND CONTRIBUTE TO THE EXPENSE O F  THIS ACTION, V. 

THE TOWN O F  HAVELOCK; GE2QRQE GRIFFIN, MAYOR; CLAY 
WYNN, COMMISSIONER; JEWSIE LIQWIS, COMMISSIONEB, AND NORWOOD 
SANDERS, COMMISSIONER ; REUL LEE, COWMISSIONER, ASD IRVING 
B m K ,  COMMISSIONER. 

(Filed 16 March, 1980.) 

1. Elections g 7- 
An action challenging the corporate existeuce of a municipality on 

the ground of fatal  irregularities in the election pursuant to statute a t  
which the creation of the corporation was approved is not a n  action 
to determine a right to a public office nor one to prevent the exercise 
of a franchise by a de facto municipal corporation, and therefore it  
is not required that  the quwtion be presented by quo warnamto. 

2. Municipal Corporations 88 1, 4: Elections g 1- 
The Legisla'ture has full and complete power to create a municipal 

corporation and to determine when and how the corporation may come 
ink0 existence, the powers which i t  may exercise, the area in  which the 
wrporation may act, the numlber of oflkials, and other incidental mat- 
ters. Chapter 962, S.L. 1959, is within the power of the General As- 
semblc in these respects. 

3. Municipal Corporations 8 1: Public Offlcem g 4a- 
,Provision of a n  act that  any qualitied elector who had resided in the 

area for not less than one year should be eligible to be nominated for 
mayor or a member of the board of commiasionen of a proposed munici- 
rpality, places a statutory qualification for office i n  conflict with Article 
VI, Sections 2 and 7 of the State Constitution and is void. 

4. Municipal Corporations g 1: Elections 8 1- 
Where a statute provides for a n  election to detenmine whekher a n  

area should be incorporasted a s  a municipality and further provides for 
the qualification and election of officers of the municipality, the fact 
that  the provision for the election of the municipal officers i% void and 
unconstitutional in prescribing qualification of otEw i n  conflict with 
the Constitution does not render void the provisions for  the election 
to determine whether the area should be incoqmrated, the two parts 
of the statute being independent and separable. 

8. Statutes  g 6- 
Where one part of a statute is valid and another part thereof is in- 

valid. but the two purts a re  independent and separable, the valid por- 
tion of the act will stand. 
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6. ~Muniripal Corporations Q 1: Elections Q 1 0 -  
In a n  election pursuant to a statute to determine whether a sped- 

Eed area should be incorporated as  a municipality, neither a minority 
vote a t  a legal election nor a majority vote a t  a n  election held i n  such 
manner a s  to deprive the citizens of full opportunity to vote could pro- 
duce corporate existence. While such election could not produce a de 
facto corporation, i t  could present a n  opportunity for a de facto corpora- 
tion to arise if there be colorable compliance with the statute and also 
a n  exercise of corporate power pursuant thereto. 

7. Elections Q 7- 
Where a statute provides for a n  e la t ion  to determine whether a speci- 

fied area should be incorporated a s  a municipality, persons within the 
area map challenge the validity of a n  election under the statute with- 
out leare of the Attorney General, since a de facto corporation might 
arise from such election which would subject their property to obliga- 
tions and liabilities of municipal government. 

8. Injunct,ions Q % 

Injunctions may not issue if there is no allegation that  plaintiff's rights 
were imminently threatened. 

PARKER, J . ,  concurs in result. 

APPEAL by defendants from Bundy, J., a t  Chambers in CRAVEN, on 
4 December 1959. 

Plaintiffs by this appeal challenge the corporate existence of the 
nlunicipality and the right of the individual defendants t o  serve as 
mayor and commissioners of the Town of Havelock conditionally 
created by c. 952, S.L. 1959. As the basis for the asserted invalidity 
they allege (1) the Act is wholly void because of the qualifications 
prescribed for nominees for office, and (2) the election required by 
the Act as a condition to  corporate existence was not called and held 
as required by the Act, thereby depriving numerous citizens of their 
suffrage. 

Judge Bundy issued a temporary order restraining defendants from 
exercising any of the powers of a municipality. On plaintiffs' motion 
to continue this order in force, he heard the evidence, both par01 and 
affidavits, offered by the parties. Based on this evidence he found 
as a fact that  the election required by the Act had not been properly 
held, because (1) the notice of the election failed to  give any infor- 
mation with respect t o  the election officials and failed to  designate 
any polling place in the described area, and (2) the place actually 
provided for electors to  cast their ballots was outside of the area to  
be incorporated. Based on his findings he concludedl the election was 
void for want of authority to call i t  and for defects in the call and 
the manner of conducting the election. He  continued the restraining 
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order to the final hearing. Defendants excepted to  the findings and 
order and appealed. 

Charles L .  Abernethy, Jr . ,  for plaintiff appellees. 
A. D. Ward and Kennedy W .  Ward for defendant appellants. 

RODMAN, J. The appeal, supplemented by the demurrer ore tenus 
made here, raises two questions: (1) Must the challenge of corporate 
existence be by quo warranto? (2) Is  there any allegation in the 
complaint entitling plaintiffs t o  injunctive relief? 

The wrongs which may be corrected by quo warranto are specified 
by statute. G.S. 1-515 and 516, G.S. 55-122 and G.S. 55A-50. None 
of these statutes apply t o  this action. This is not an action t o  deter- 
mine a right t o  a public office nor to  prevent the exercise of a fran- 
chise by a de facto corporation. This is an action to  determine whether 
a de jure municipal corporation has been created. 

The Legislature has full and complete power to  create a municipal 
corporation. I t  may determine when and how the corporation may 
come into existence, the powers which it  may exercise, the area in 
which the corporation may act, the number of officials to perform 
it8 corporate functions, and other incidental matters. Sanitary Dis- 
trict v. Lenoir, 249 N.C. 96, 105 S.E. 2d 411; Saluda v. Polk County,  
207 N.C. 180, 176 S.E. 298; Starmount Co. v. Hamilton Lakes, 205 
N.C. 514, 171 S.E. 909. 

Sec. 1, c. 952, S.L. 1959, npon the condition of elector approval as 
provided in sec. 4, creates the area described in sec. 2 a municipal 
corporation under the name of the Town of Havelock, possessed of 
the powers given t o  municipal corporations by  c. 160 of the General 
Statutes. 

Sec. 3 of the Act declares the municipality shall be governed by a 
mayor and five commissioners. 

Sec. 4 commands the Craven County Board of Elections to call 
and hold on 25 July 1959 an election within the area described as 
the corporate limits "to determine whether or not the area herein 
described shall he incorporated as a municipal corporation, and to 
elect the members of the governing body if said area is incorporat- 
ed." This section further provides that  the call for the election shall 
be published and shall (1) describe the territory, (2) state the ques- 
tion to be determined and the number of officials t o  be elected, (3) 
"name the registrars and judges of election, location of polling places, 
time for registration, date of election and hours of voting." The sec- 
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tion specifically fixes the days on which the books shall be open for 
registration. 

Sec. 5 requires the ballots used a t  this election to lbe marked "for 
incorporation" and "against incorporation" and provides that  the 
area should be a municipal corporation if a majority vote "for incor- 
poration." 

Sec. 6 of the Act requires the Board of Elections, a t  the time i t  
calls the election to  determine the question of incorporation t o  issue 
a call for an election for mayor and five commissioners to  serve if 
the area is incorporated. All of these provisions are within the power 
of the Legislature. 

As a qualification for the officials to  be selected, sec. 6 provides: 
"Any qualified elector who has resided in the area t o  be incorporated 
for a period of not less than one year immediately preceding the date 
of election shall be eligilble to  be nominated for mayor or a member 
of the board of commissioners by petition of any five electors of the 
area, who shall be designated as his sponsor." 

This statutory qualification for office is in conflict with the provis- 
ions of sec. 2 and 7, Art. VI of our Constitution. The Legislature 
was without power to  so limit the class which could qualify for office. 
But the qualification necessary to serve as an official of the community 
is totally unrelated to the question of whether the area should or 
should not be incorporated. The quoted provision with respect to  
qualification is in our opinion independent and separable from the 
remainder of the Act and, when rejected, does not impair but per- 
mits the exercise of Legislative power to  accomplish the prime pur- 
pose of the Act, that  is, permitting the inhabitants t o  determine 
whether the area should or should not become a town. We apply to  
this Act the law so frequently declared with respect t o  partially in- 
valid legislative acts. Constantian v. Anson County,  244 N.C. 221, 
93 S.E. 2d 163; Banks v. Raleigh, 220 N.C. 35,16 S.E. 26 413; Bank V .  

Lacy, 188 N.C. 25, 123 S.E. 475; Commissioners v. Boring, 175 N.C. 
105, 95 S.E. 43; Smith v. TVilkins, 164 N.C. 135, 80 S.E. 168. The 
election is not void for lack of authority to  hold it  for the purpose 
of determining whether the Town of Havelock should come into be- 
ing and who should be mayor and commissioners. 

A majority vote for incorporation automatically created a munici- 
pal corporation with power to  tax and all of the other powers grant- 
ed by c. 160 of the General Statutes if the election was called and 
conducted so as to afford each citizen in the area a full and free q)- 
portunity to express his wishes on the question of incorporation as 
required by the Act. 
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Neither a minority vote a t  an election properly called and held 
nor a majority vote a t  an election held in such manner as to deprive 
the citizens of full opportunity to exercise the right which the Legis- 
lature intended to make available could produce corporate existence. 

The election either created or failed to create a corporation. It 
could not produce a de facto corporation, but i t  could present an op- 
portunity for a de facto corporation to a r k .  De facto corporate ex- 
istence requires not only colorable con~pliance with a law authorizing 
its creation but the exercise of corporate power. Wood v. Staton, 174 
N.C. 245, 93 S.E. 794; 1 McQuillin Municipal Corporations. 3rd ed. 
p. 588. 

A delay in challenging compliance with the statutory requirements 
might permit a de facto corporation to arise, thereby subjeoting plain- 
tiffs and their property to obligations and liabilities of municipal gov- 
ernment. This gave plaintiffs a right to have the validity of the elec- 
tion determined without seeking authority from the Attorney Gen- 
eral. Jones v. Commissioners, 107 N.C. 248; Barbee v. C'omrs. of 
Wake, 210 N.C. 717, 188 S.E. 314, and cases cited. 

The demurrer based on the assertion that  quo warranto is the ex- 
clusive remedy is overruled. 

Plaintiffs p;ay for injunctive relief, but the prayer is not based on 
any allegation of fact entitling them to an injunction. There is no 
allegation that  defendants or any of them have done or threatened 
to do any act which will result in damage to plaintiffs. The court,, 
in the absence of requisite allegations of threatened damage, should 
not have issued the restraining order nor should i t  have continued 
the order in effect when its attention was directed t o  the absence of 
the requisite factual allegations. Adams v. College, 247 S .C.  648, 
101 S.E. 2d 809; Rheinhardt v. Yancey, 241 N.C. 184, 84 S.E. 2d 
655; Porter v. Armetrong, 132 N.C. 66; 2 McIntosh, N.C. P. & P. 2nd 
ed. 406. This erroneous holding requires a reversal, but this result is 
without prejudice to  plaintiffs' right to apply for and obtain pennis- 
sion to amend so as to incorporate such additional factual allega- 
tions as they may deem necessary for their protection. 

Reversed. 

PARKER, J., concurs in result,. 
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COACH Co. v. OURRIE, COMMISSIONER OF REVENUE. 

QUEIEiN OITY W 9 C H  COMPANY, A CORPORATIOS V. .JAMBS S. CURRIE, 
COMMISSIONER OF REVESUE OF NORTH CAROLINA. 

(Filed 16 March, 1960.) 

1. Statutes 5 5a- 
A statute must be interpreted to effectuate the legislative intent. 

2. Taxation 8 29- 
Where the net operating income of a bus carrier is ascertained in 

accordance with the sh tu tory  formula af ter  State taxes other than 
income taxes have been included in computing its opemting expenses, 
such carrier is not entitled under the provisions of G.S. 105-136 (prior 
to its repeal by Chapter 1340, S.L. 1957) to deduct again from its net 
operating inwme allocrtted to its business within this State the amount 
of State  taxes other than income taxes, the proviso of the act applying 
only when the net operating income is ascerhined without deducting 
!State taxes other than income taxes. 

APPEAL by plaint,iff from Sharp ,  Special Judge,  December Civil 
Term, 1959, of MECKLENBVRO. 

This is a civil action, seeking a refund of income taxes for the year 
1955 paid by the appellant to the Commissioner of Revenue, here- 
inafter called Commissioner. 

This cause arises under the provisions of section 105-136 of the 
General Statutes of North Carolina. This statute was repealed by 
Chapter 1340, section 4, of the Session Laws of 1957; therefore it 
applies only to questions which arose prior to 1 July 1957. 

The plaintiff filed its corporate income tax return for the calendar 
year 1955 with the Commissioner in apt time. The return as  filed 
showed no taxes due for the year. Su~bsequently, the Commissioner 
issued a proposed assessment against the plaintiff for alleged income 
taxes due for said year in the amount of $9,588.04, with interest in 
the sum of $1,246.45, a total of $10,834.49. Following a protest and 
hearing the Comn~issioner ruled against the taxpayer and declared 
that the tax and interest were due and owing. On or about 9 July 
1958 the plaintiff paid the alleged tax and interest under protes6 and 
made proper demand for refund. Upon failure of the Commissioner 
to  refund the amount paid, the plaintiff instituted this action. 

Pursuant to a stipulation of the parties, the trial judge heard the 
matter on an agreed) statement of facts without a jury. Judgment 
was rendered in favor of the defendant. The plaintiff appeals, as- 
signing error. 
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COACH Co. v. CURRIE, COMMI~BIOSER OF REVENUE. 

Attorney General Seawell, Assistant Attorney General Pullen for 
the State. 

Coble & Behrends for plaintiff. 

DENNY, J. The provisions of G.S. 105-136 which are essential to  
an understanding of the question involved in this appeal, are as fol- 
lows: "The basis of ascertaining the net, income of every corporation 
engaged in the business of operating a steam, electric railroad, ex- 
press service, telephone or telegraph business, or other form of public 
service, when such company is required by the interstate commerce 
commission to keep records according to its standard classification 
of accounting, shall be the 'net revenue from operations' of such 
corporation as shown by their records, kept in accordance with that  
standard classification of a~counts  when their business is wholly with- 
in this state, and when their business is in part within and in part 
without the state, their net income within this state shall be ascer- 
tained by taking their gross 'operating revenues' within this state, 
including in their gross 'operating revenues' within this state the equal 
mileage proportion within this state of their interstate business, and 
deducting from their gross 'operating revenues' the proportionate 
average of 'operating expense' or 'operating ratio' for their whole busi- 
ness, as shown by the interstate commerce commission standard clas- 
sification of accounts: 

"Provided, that  if the standard classification of operating expenses 
prescribed by the interstate commerce commission for railroads dif- 
fers from the standard classification of operating expenses prescribed 
by the interstate commerce commission for other public-service cor- 
porations, such other public-service corporations shall be entitled 
to  the same operating expenses as prescribed for railroads. From the 
net operating income thus ascertained shall be deducted 'uncollectible 
revenue' and taxes paid in this state for the income year other than 
income taxes, and the balance shall be deemed to be their net income 
taxable under this article. ' *" 

There is also included in the foregoing statute a formula for ascer- 
taining net operating income of a public service corporation. 

It was stipulated by the parties that  during the calendar year 1955 
plaintiff had a total operating revenue of $4,341,549.91, and total oper- 
ating expenses, as computed under the Uniform System of Accounts 
prescribed by the Interstate Commerce Con~mission, of $4,129,343.64, 
resulting in an operating ratio for plaintiff's entire business, as shown 
by the Interstate Commerce Commission's Standard Classification of 
Accounts, of 95.10 per cent. Tha t  all taxes paid t o  the State of North 
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Carolina by the plaintiff for the calendar year 1955 (except income 
taxes) were included in the total operating expense of $4,129,343.64. 
That  such taxes were proper deductions as operating expenses under 
the Interstate Commerce Commission's Standard Classification of 
Accounts for Class I common and contract motor carriers of passen- 
gers in effect in 1939 and in 1955. 

The plaintiff conducted business partly within and partly without 
this State in 1935. Therefore, the statutory formula had to he follow- 
ed~ for ascertaining the plaintiff's gross "operating revenues" within 
the State. The mileage proportion figure for 1955 in this State was 
75.11 per cent. Applying this mileage proportion to  the total revenues, 
resulted in a gross operating revenue within this State of $3,261,238.57. 

Applying the operating ratio, or pi.oportionate average of operat- 
ing expenses of 95.10 per cent, to operating revenues within the 
State of $3,261,238.57, results in operating expenses ifn this State of 
$3,101,437.88. Subtracting the proportionate average of operating ex- 
penses from the gross operating revenues within the State, leaves a 
balance of $159,800.69. This amount was plaintiff's net operating in- 
come in North Carolina for the year 1955. 

There is no disagreement with respect to the accuracy of these 
figures or the method by which they were ascertained. 

I t  was further stipulated in the court below that  in the year 1955 
the plaintiff paid taxes in North Carolina (other than income taxes), 
in the sum of $230,890.40. I n  making its income tax return for 1955, 
the plaintiff took the position that  i t  was entitled to  deduct the 
$250,890.40 as an offset against the net operating income of $159,- 
800.69, thus leaving no amount on which it  was required to pay an 
income tax. 

The plaintiff contends that the provisions of G.S. 105-136 in effect 
a t  that time not only authorized the deduction but directed it  t o  be 
made. We do not concur in this view. 

It was also stipulated by the parties tha t  the Standard Classifica- 
tion of Accounts prescribed by the Interstate Commerce Commission 
in 1939 and for the calendar year 1955 for Class I railroads, did not 
authorize the deduction of taxes by such railroads in computing their 
net revenue operations. There is a sound reason for not allowing the 
railroads to  deduct the taxes (other than income taxes) paid in any 
particular state until the operating revenues of the road is ascertained 
exclusive of such taxes. By such method, a given state is favored or 
penalized with respect to  the amount on which income taxes must be 
paid, depending on whether these taxes (other than income taxes) are 
higher or lower than in other states in which the railroad operates. 
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For the same reason i t  would seem that such method should also be 
applied to motor carriers of passengers. However, such method, it 
appears, was not followed with respect to common and contract mo- 
tor carriers of passengers in 1955. 

In  our opinion, when G.S. 105-136 is interpreted aright, i t  simply 
means that every public service corporation "shall be entitled to  the 
same operating expenses as prescribed for railroads." Then the sta- 
tute further provides: "From the net operating income thus ascer- 
tained shall be deducted Luncollectible revenue' and taxes paid in this 
state for the income year other than income taxes, and the balance 
shall be deemed to be their net income taxable under this article." 
We interpret the phrase, "From net operating income thus ascertained." 
to mean, when the net operating income of a public service corpora- 
tion is required to  be ascertained exclusive of taxes paid, other than 
income taxes, then the deductions provided for in the proviso shall 
be made. (Emphasis added) 

This Court said in Watson Industries v. Shaw, 235 N.C. 203, 69 
S.E. 2d 505, "The legislative intent is the essense of the law and the 
guiding star in the interpretation thereof."Midkiff v. Granite Corp., 
235 N.C. 149, 69 S.E. 2d 166; Mullen v. Louisburg, 225 N.C. 53, 33 
S.E. 2d 484; 50 Am. Jur., Statutes, section 223, page 200. 

It is clear that  a railroad could not abtain a double deduction of 
such taxes under the provisions of G.S. 105-136. Therefore, in our 
opinion, the proviso was intended to  put railroads and other public 
service corporations on a parity with respect to the deduction of 
legitimate items of expense and not to create unfair discrimination 
between the railroads and other public service corporations. 

We hold that  the proviso in G.S. 105-136 does not authorize the 
deduction of any item which was properly included and deducted in 
ascertaining the net income under the required system of account- 
ing !by the Interstake Commerce Commission for common and con- 
tract motor carriers of passengers, which requirement was in effect 
in 1955. As pointed out hereinabove, the taxes paid t o  this State in 
the year 1955 (other than income taxes), in the sum of $250,890.40, 
were deducted as an operating expense in arriving a t  the plaintiff's 
total operating expenses for the year 1955. Hence, the judgment of the 
court below is 

Affirmed. 
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B m Y  ROBINSON v. CiHBRLOTTE ME)MORIAL HOSPITAL A U T H O R  
ITY OF CHAR.LOTTE), NOR= CAROLINA, a CORPORATION, AND DR. 
WALDEMAR C. A. STEEGYBERGH. 

(Filed 16 March, 1960.) 

1. Hospitals 9 3: Trial 5 21- 
Whether a charitable hospital is immune from liability for negligence 

a s  a matter of law is  not presented in the lower court by motion to 
nonsuit. 

2. -4ppeal and E r r o r  5 1- 
Where a question is not presented to or ruled upon in the lower court, 

i t  is not presented for decision on appeal. 

3. Master and Servant 5 3% 
In  the absence of any eridence of negligence on the part  of the as- 

serted employee, nonsuit in favor of the employer sought to be held 
under the doctrine of respondeat superior is  properly allowed. 

APPEAL by plaintiff from Campbell, J., 21 September "A" Term 
1959, of MECKLENBURG. 

This is a civil action instituted by the plaintiff against the defend- 
dants, Charlotte Memorial Hospital Authority and Dr. Waldemar 
C. A. Sternbergh, for personal injuries sustained while she was a pa- 
tient in the Charlotte Memorial Hospital. 

It is alleged in the complaint that  plainhiff fell from an X-ray 
table as a result of the negligence of the individual defendant, Dr. 
Sternbergh. 

The plaintiff's alleged cause of action against the corporate defend- 
ant is based upon the doctrine of respondeat superior. It, is alleged 
that  the individual defendant was on the occasion in question the 
defendant Hospital's agent, servant and employee. 

The plaintiff alleges in her complaint that  the defendant Hospital 
is "a public body, * * a body corporate and politic duly organized 
pursuant to the laws of the State of North Carolina * * * . " The de- 
fendant Hospital admittedi this allegation in its answer. 

In  a further answer and defense the defendant Hospital alleged 
that  i t  was issued its charter under and pursuant to  the Hospital 
Authorities Law, Article 12, Chapter 131, of the General Statutes of 
North Carolina. The answer further alleged that  the Hospital was 
not liable to  the plaintiff for the reason that i t  was an eleemosynary 
institution, and since its organization it, had been operated as  a charit- 
able, nonprofit, nonstock corporation. It further admitted that  the 
individual defendant was a duly licensed and practicing physician in 
charge of its Department of Radiology. 
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The plaintiff introduced evidence tending to show that  on 27 March 
1957 the City of Charlotte submitted a bond issue to the voters, 
authorizing the City to  issue hospital bonds in a sum not to  exceed 
$4,000,000, and to make the proceeds therefrom available to the 
Charlotte Memorial Hospital Authority of Charlotte to  provide ad- 
ditional buildings and other physical equipment a t  said Hospital. 
The evidence further tends to  show that  the bonds were approved and 
were t o  be issued as needed, and that  $3,000,000 of the bonds have 
been issued. 

The only other evidence offered by the plaintiff was her own testi- 
mony to the effect that  she was a paying patient while she was in the 
Charldte  Memorial Hospital. .4t the close of plaintiff's evidence each 
of the defendants moved for judgment as of nonsuit. The motions were 
denied. 

The defendant Hospital introduced in evidence its charter and 
offered evidence with respect to  its operation, tending to show that 
the institution was a charitable, nonprofit, nonstock corporation. 

At the close of all the evidence the defendants renewed their mo- 
tions for nonsuit. The court denied the motion made by the indivi- 
dual defendant but allowed it as to the corporate defendant. 

Judgment was accordingly entered. The plaintiff appeals, assign- 
ing error. 

Weinstein, Muilenburg, Waggoner & Bledsoe for plaintiff. 
B. Irzlin Royle, J .  J .  Wade, Jr., for defendant Hospital. 

DENNY. J. It is apparent from the briefs filed herein by the re- 
spective parties that they desire a determination of the question 
whether or not the corporate defendant is, on the facts disclosed by 
the record, immune from liability as a matter of law. Williams v. 
Hospital, 237 N.C. 387, 75 S.E. 2d 303; Williams v. Hospital Ass'n., 
237 N.C. 395,75 S.E. 2d 308; Williams v. Hospital Ass'n., 234 N.C. 536, 
67 S.E. 2d 662; Herndon v. Massey, 217 N.C. 610, 8 S.E. 2d 914; 
Burden c. R. R., 152 N.C. 318, 67 S.E. 971, 49 L.R.A. (N.S.) 801. 
See also Hoke v. Glenn, 167 N.C. 594, 83 S.E. 807, Ann. Cas. 1916E 
260. 

There is nothing in the record on this appeal to indicate that  the 
above question was passed upon by the court below. 

A matter not ruled upon in the lower court is not presented for 
decision in the Supreme Court. Collier v. Mzlls, 245 N.C. 200, 95 S.E. 
2d 529; Jlemell v. Jenkins, 242 N.C. 636, 89 S.E. 2d 242; Burton v. 
Reidwille, 240 N.C. 577, 83 S.E. 2d 651; Bank v. CaudZe, 239 N.C. 
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270, 79 S.E. 2d 723; Strong, North Carolina Index, Voluine I, Ap- 
peal and Error, 8 1, and cases cited. 

Furthermore, if i t  should be conceded (which i t  is not) that  the de- 
fendant Hospital is liable for the negligence of its agents, servants 
and employees, there is not a scintilla of evidence on the record before 
us tending to  support the allegations of the complaint with respect 
to  such negligence. Therefore, the judgment as of nonsuit entered by 
the court below must be upheld. 

Affirmed. 

ELEAIYOR DEMORET v. LAWRENOE H. LOWERY, ORIQINAL DEFESDENT, 
A N D  CASADY -4. DEMORET, ADDITIONAL DEFESDAXT. 

(Filed 16 March, 1960.) 

Abatement and Revival 9 8- 
In  a n  action between the respective drivers of the cars involved in 

a collision, each driver sought to recover damages to his vehicle upon 
allegations that the collision was the result of the negligence of the other. 
Thereafter, the passenger in one of the vehicles sued the driver of the 
other vehicle to recover for personal injuries. Held: The defendant in 
the second action, joined for contribution, is  not entitled to set up a s  
a counterclaim the identical matter asserted by him in the prior action. 

APPEAL by original defendant from Bundy, J., November-Decembel; 
1959 Term, CRAVEN Superior Court. 

Civil action to recover ddamages for personal injury alleged to  have 
been negligently inflicted. This appeal is from an order refusing to  
allow the original defendant's plea in abatement to the additional 
defendant's cross action against him. 

Barden, Stith & McCotter for defendant, appellant, Lawrence H .  
Lowery. 

Williams, Williams & M o T ~ ~ s ,  By: William C. Morris, Jr . ,  for de- 
fendant, appellee, Casady A. Demoret. 

HIGGIKS, J. AS gathered from the pleadings, this controversy grew 
out of a rear-end collision on U. S. Highway No. 70 near Old Fort in 
McDowell County. Involved in the accident were a 1950 Chevrolet 
owned and driven by Lawrence H. Lowery of McDowell County, and 
a 1954 Chevrolet owned and driven by Casady A. Demoret of Craven 
County. The accident occured on November 24, 1958. Eleanor De- 
moret, wife of Casady A. Demoret, was a passenger in her husband's 
vehicle a t  the time of the accident. 
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On March 23, 1959, Lowery instituted a civil action against De- 
moret in the Superior Court of McDowell County to  recover property 
damage which he alleged was caused t o  his automobile by the negli- 
gence of Demoret in ramming i t  from behind as both were driving 
west. Demoret filed answer, denied negligence, pleaded contributory 
negligence, and set up a counterclaim for the damages t o  his own ve- 
hicle which he alleged were caused by the negligence of Lowery in 
entering the highway from a parking space without warning and 
without giving Demoret time t o  avoid the collision. Each driver al- 
leged the other's negligence caused the accident. 

On November 16, 1959, Eleanor Demoret instituted the present 
action in the Superior Court of Craven County against Lowery to 
recover for personal injuries she suffered in the accident. Lowery filed 
an answer, denied negligence, and had Deinoret brought in as an ad- 
ditional party defendant for purposes of contribution. G.S. 1-240. De- 
moret filed an answer denying negligence and set up as a cross action 
against the original defendant the identical matters which were the 
subject of his counterclaim in the original defendant's action in Mc- 
Dowell. 

The question of law presented is this: Does the cross action here 
abate on the ground the same cause of action is already pending in 
the Superior Court of McDowell County? "If the fact of the pendency 
of such prior action appears on the face of the complaint, it is ground 
upon which defendant may demur . . . But if the fact does not so 
appear, objection may be raised by answer, G.S. 1-133, and treated 
as a plea in abatement." Dwiggins v. Bus C'o., 230 N.C. 234, 52 S.E. 
2d 892. When there is a prior action pending, a plea in abatement 
must be sustained to a second cause of action involving the same 
matters. Seawell v. Purvis, 232 N.C. 194, 59 S.E. 2d 572. "Where an 
action is instituted, and it appears to  the court by plea, answer or 
demurrer, that there is another action pending between the parties 
and substantially on the same subject matter, and that  all the ma- 
terial questions and rights can be determined therein, such action will 
be dismissed." Dwiggins v. Bus Co., supra; Brothers v. Bell Bakeries, 
Inc., 231 N.C. 428, 57 S.E. 2d 317, citing inany cases. 

A plea in abatement is good if "(1) the plaintiff herein could ob- 
tain the same relief by counterclain~ in said prior action, and (2) n 
judgment in favor of the plaintiff in said prior action (defendant 
herein) would operate as a bar to plaintiff's prosecution of this action." 
HiU v. Spinning Co., 244 N.C. 554, 94 S.E. 2d 677. 

In  this case Demoret's cause of action against Lowery on his count- 
erclaim was pending in the Superior Court of AIcDowell. His attempt 
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to reacbrrt it as a cross action in Craven has the effect of making him 
a plaint,iff in the cross action. -Yorris v. Johnson, 246 N.C. 179, 97 
S.E. 2d 773. Lowery and Demoret are involved in a dispute as  to 
whose negligence caused the damage to the other's vehicle. Lowery's 
prior action in RlcDowell fully presents this question. Mrs. Demoret 
is not interested (in a legal sense) in the damage to the  vehicles. For  
s discussion as to what actions may be asserted by one defendant 
against another, see 11Iorgan v. Brooks, 241 N.C. 527, 85 S.E. 2d 869; 
Wrenn v. Graham, 236 N.C. 719, 74 S.E. 2d 232; Horton v. Perry, 229 
S.C. 319. 49 S.E. 2d 734. 

The plea in abatement in the Craven County action should have 
been swtained under the authorities herein cited, and the court's or- 
der denying the plea must be 

Reversed. 

BARBSRA P. HOVSE v. THE STATE HOSPITAL IN'SURANCE 
ASSOCIATION, INC. 

(Filed 16 March, 1960.) 

Appeal and Error 9 3: Trial § 4 0 -  
Where the court sets aside the verdict in the exercise of its discre- 

tion there is no judgment from which an appeal can lie, and appellant 
may not present the correctness of the court's ruling on its motion to 
xlonruit by challenging the exercise of the court's discretion in setting 
aside the verdict. 

APPEAL by defendant from Bone, J., November 1959 Term, of 
EDGECOMBE. 

Plaintiff brought this action t o  recover payments alleged to be 
owing under a retirement contract with defendant. Defendant denied 
liability. asserting the alleged contract was without consideration, 
was ultra vires and void. 

-4t the  conclusion of plaintiff's evidence defendant moved for non- 
,uit. I t s  motion was denied. It offered no evidence. The court sub- 
mitted, isbues arising on the pleadings. The jury answered the issues 
in accord with defendant's contention. Defendant tendered a judg- 
ment based on the verdict. The court refused to  sign the judgment 
tendered and in the exercise of its discretion set the verdict aside and 
ordered, another trial. Defendant excepted to the order setting the 
verdlct aside and appealed. 
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J o h n  Hill Paylor, F m n t a i n ,  Fountain, Bridgers & Horton fm plain- 
tiff, appellee. 

Owens & Langley, Herbert H .  Taylor,  Jr., and 2. Creighton Brin- 
son for defendant,  appellant. 

PER CURIAM. Defendant argues the court erred in setiting the ver- 
dict aside because, as i t  contends, there was no evidence on which the 
jury could have returned a verdict in favor of plaintiff. I n  this man- 
ner i t  seeks to review the court's ruling in overruling the niotion t o  
nonsuit. No judgment has been rendered against defendant. I t  may 
not, by challenging the exercise of the court's discretion in setting 
tbe verdict aside, present for determination the correctness of the 
court's ruling on the motion to  nonsuit. W h i t e  v. Keller, 242 N.C. 97, 
86 S.E. 2d 795; Byrd v. Hampton,  243 N.C. 627, 91 S.E. 2d 671. 

Appeal dismissed. 

WILLIAM H. BONDURLYT, ADMINISTRATOR OF THE ESTATE OF CHARLES 
R A Y  BAKBR, DECEASED, V. JOHN MAISTIN, INDIVIDUALLY, A N D  TRADING 

A N D  DOING BUSINESS AS "HOLLAND, MASTIN AND SALE COlMPANY," 
AND a s  "H. M. & S. REFRIGEYRATD SBIRVIGE;" ASD JOHN RALPH 
SLOOP AND EDWARD DLLFS PREIVETTE. 

(Filed 23 March, 1960.) 
1 

1: Automobiles 5 6- 

G.S. 20-140 relating to reckless driving, G.S. 20-141 ( b )  ( 3 ) ,  relating 
to speed limit of vehicles other than passenger cars, G.S. 20-141(c), re- 

' lating to reduotion of speed when special hazards exist, and G.S. 20- 
146 and G.S. 20-148, relating to driving on the right side of the highway, 
prescribe legislative standards of care, which a r e  absolute. 

2. Automobiles 41- Evidence held sumcient o n  question of whether 
negligence of one driver, i n  creating emergency, was proximate cause 
of collision between two o ther  vehicles. 

midence tending to show that  defendant driver was operating his 
tractor-trailer recklessly and alt escessive aped across a narrow bridge, 
Chat a s  he cleared the bridge his vehicle wag some four feet to his  left 
of the center of the highway, forcing a n  approaching motorist, in  at- 
tempting to avoid a collision, to drive his automobile off the highway 
to his right, resulting in his losing control so that  in attempting to get 
hack on the highway he crashed into a following vehicle, i8 held suffi- 
cient to be sulbmitted to the jury on the question of the negligence of 
the driver of the lead vehicle as the proximate cause of the collision 
even though there was no, or only slight, contact between the car and 
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the lead vehicle, since the driver of the lead vehicle might reasonabb 
foresee that  some injury would result to the driver of the automobile 
in being forced off the  road. 

3. Negligence § 7- 

Although foreseeability is an essential element of proximate cause it  
is  not required that  the injury in the exact form in which i t  occurred 
be foreseeable but only that  consequences of a generally injurious na- 
ture might have been expected. 

4. Automobiles § 1 9 -  
A motorist confronted with a n  emergency created by the negligence 

crf another is not held to the wisest choice of conduct but only to sucb 
choice as  a person of ordinam prudence similarly situated would have 
made. 

5. Automobiles § 42a- 
EFidence tending to show that  a vehicle approached from the o m -  

site direction on its left of the center of the hdghway, and that  plain- 
tiff, to avoid colliding with it ,  ran off the road to his right, lost control, 
and, in attempting to get back on the highway, collided with a follow- 
ing \chicle, i s  held not to disclose contributory negligence on the pert of 
the plaintiff as  a matter of lam, plaintiff being confronted with a sud 
den emergency. 

Xonsuit on the ground of contributory negligence is proper only when 
the facts necessary to show contributory negligence appear so clearly 
that no other conclusion can be reasonably drawn from the evidence. 

APPEAL by defendants John Mastin and John Ralph Sloop from 
Froneberyer, J . ,  7 September 1959 Term, of LINCOLN. 

Civil action to recover damages for the alleged wrongful death of 
plaintiff's intestate, Charles Ray Baker, and for the destruction of 
plaintiff's intestate's automobile. 

The jury found by its verdict that  plaintiff's intestate was not kill- 
ed and his automobile was not damaged by the joint and concurrent 
negligence of the defendants as alleged; that  his intestate was kill& 
and his automobile damaged by the sole negligence of defendant John 
Ralph Sloop, agent of John hlastin; that  his intestate was not killed 
and his automobile was not damaged by the sole negligence of de- 
fendant Edward Ellis Prevette, agent of John Mastin; that  plaintiff's 
intestate was not guilty of contributory negligence; and awarded 
dlamages in the amount of $25,000.00 for the death of plaintiff's in- 
testate, and damages in the amount of $2,000.00 for the destruction 
of the automobile of plaintiff's intestate. 

From a judgment entered in accord with the verdict, defe~dante 
John Jlastin and John Ralph Sloop appeal. 
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C. E. Leatherman and Harvey A.  Jonas, Jr., for plaintiff, appellee. 
Kennedy, Covington, Lobdell & Hickman and R. Cartwright Car- 

michael, Jr., for defendants, appellunts. 

PARKER, J. The three defendants filed a joint answer, in which it. 
is adimitted that  defendant John Mastin does business under the name 
of both Holland, Mastin and Sale Company and of H. M. & S. Re- 
frigerated Service, of which he is sole owner. The answer also alleges 
that defendant John Mastin was engaged in the business of trans- 
portation by tractors and trailers of commodities and foodstuffs, and 
on 16 November 1958 Holland, Mastin and Sale Company was the 
registered owner of a 1956 Mack tractor and John Mastin was the 
registered owner of a 1955 Mack tractor. The answer also admits that 
a& the times referred to in the complaint defendant John Mastin's 1956 
Mack tractor and 1957 Dorsey trailer combination was being operated 
by defendant John Ralph Sloop as the agent, servant and employee 
of defendant John Mastin, operating under his firm name, in the course 
of his employment and in furtherance of the business of his master 
and codefendant John Mastin. The answer has a similar admission as 
to the defendant Edward Ellis Prevette, except that he was operating 
s 1955 Mack tractor and 1956 trailmobile trailer combination. 

Defendants have three assignments of error: one, the denial of their 
motion for judgment of nonsuit made at  the close of plaintiff's evi- 
dence, two, the denial of their motion for judgment of nonsuit renew- 
ed st the close of all the evidence, and three, the entry of the judg- 
ment. 

Defendants' contentions are, that if the defendants John Ralph 
Sloop and John Mastin were negligent, such negligence was not the 
proximate cause of the death of plaintiff's intestate and of damage to 
his automobile, and two, that  if defendants are guilty of actionable 
negligence, then plaintiff should have been nonsuited because of the 
contributory negligence of his intestate. 

Plainkiff's evidence, and defendants' evidence favorable to  him, or 
which tends to explain and make clear that which has been offered 
by plaintiff, tends to show the following facts: The time was about 
3:30 p. m. Sunday, 16 November 1958. The scene was on U. d. High- 
way # 321 about one mile north of the town of Dallas near Little 
Long Creek Bridge. This bridge is 47 feet long and its roadway is 
20 feet wide. About 600 feet north of this bridge is a State Highway 
sign marked "Narrow Bridge." The asphalt pavement of the high- 
way a t  this point is 22 feet wide. Robert M. Wingo, a surveyor and, 
witness for the defendants, testified: "I measured the width of the 
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highway on the south side of the bridge just before it  goes onto the 
bridge. . . . The highway varies in width from 22 feet coming around 
the curve down to 19 feet on approach to the bridge." This highway 
had been resurfaced about 6 months prior to  16 November 1958, 
which raised the pavement 3 or 4 inches above the shoulder or dirt 
portion of the highway, and this extends t o  where the guardrails come 
to the edge of the bridge. Approaching the bridge from the south and 
going north to  Lincolnton, the highway curves to  the right, then turns 
to  the left going down hill, then straightens and makes another left 
curve and approaches and leads up to the south edge of the bridge. 
When the road was built, an embankment was constructed about 10 
feet high to  afford an approach t o  the south end of the bridge, and 
the highway is about 10 feet higher than the adjacent land\. On the 
south side of the bridge are guardrails, and on the eastern side of the 
highway these guardrails extend south about 48 feet from the abut- 
ments of the bridge. From the bridge t o  the end of the guardrails the 
dirt shoulder is very narrow, varying from one to  four feet. From the 
end of the guardrails south the dirt shoulders widen out several feet. 
Approaching this bridge from the north and going south to  Dallas the 
highway goes straight down a long hill and on t o  the bridge. 

The defendant John Ralph Sloop driving south his codefendant 
John Mastin's 1956 Mack tractor and 1957 Dorsey trailer combina- 
t,ion entered on this bridge travelling a t  a speed of 60 to  65 miles an 
hour. Following Sloop a t  a distance of about 80 feet was a 1955 Mack 
tractor and 1956 trailmobile combination owned by defendant John 
Mastin and driven by defendant Edward Ellis Prevette a t  about the 
same speed. Approaching this bridge a t  the same time and travelling 
north was a 1957 Buick automobile driven by William H. Bondurant 
a t  a speed of 40 to  45 miles an hour up t o  within 200 feet of the bridge. 
Following Bondurant's automobile was a 1957 Mercury automobile 
owned and driven by plaintiff's intestate, Charles Ray Baker, a t  a 
similar speed. I n  Baker's automobile as passengers were his wife, 
his two children, his sister and her son. The Bondurants and the 
Bakers were relatives. On this Sunday they had visited in Lowell 
the father of Mrs. Bondurant and Charles Ray Baker, had left there 
about 3:10 p. m., and were returning to Lincolnton. When the auto- 
mobile driven by Bondurant was about 100 feet from the bridge, and 
going north, the tractor-trailer combination driven by Sloop at a 
speed of about 60 to  65 miles an hour going south was coming off the 
bridge weaving and straddling all three of the highways lines in the 
center of the highway. Bondurant pulled his automobile off the high- 
way for Sloop to pass, got back on the highway, entered the bridge, 
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and on about the middle of the bridge passed the tractor-trailer com- 
bination driven by Prevette a t  a speed of about 60 t o  65 miles per 
hour going south. As Bondurant was going off the !bridge north, he 
heard Prevette "hit his brakes." 

As the tractor-trailer combinations coming south approached the 
bridge, Charles Ray Baker travelling north and following Bondurant 
slowed down his automobile. Mrs. Bernice Baker Stafford, a sister 
of Charles Ray Baker and a passenger in his automobile on the front 
seat, testified as follows, as a witness for plaintiff: "The Bill Bondu- 
rant car was off of the highway to keep from being hit by the first 
tractor-trailer as i t  came off of the bridge. Naturally, our car was 
proceeding on down the highway a t  a slower rate of speed all the 
time. M y  brother went to  the right side of the roads the east side, 
with the right front wheel. The Sloop tractor-trailer a t  that  time was 
coming directly a t  us over on our side of the road. He was 4 or 5 feet 
over the center line on our side. The tractor was headed directly a t  
us. Mr. Sloop was driving the first tractor-trailer. He  was trying t o  
pull i t  back on his side of the road. The trailer part of tha t  tractor 
was leaning toward us. I don't remember the tractor part, but the 
trailer just loomed up a t  us, and I felt this terrific jolt and a loud 
squishing of air, and I looked up and the second tractor-trailer hit 
us. I n  my opinion, the first Sloop tractor-trailer was making 60 or 65 
miles an hour when it  passed us. As we were slung back into the high- 
way, the Prevette tractor-trailer was coming off the bridge. The next 
thing I remember was that  I got up off of the road. I was partly on 
the highway and partly on the shoulder on the west side. The right 
front wheel of the car of Charles Ray Baker was leaving the highway 
on the east side, and we were a little better than 125 feet from the 
south edge of the bridge as he left the highway." 

When Bondurant drove his automobile on the bridge, he saw 
through his rear view mirror Charles Ray  Baker's automobile leave 
the highway on the east side a t  a point 100 or 115 feet south of the 
bridge. He did not look further as he was meeting the Prevette trac- 
tor-trailer on the brid~ge. When Bondurant drove his automobile off 
of the bridge, he looked again in his rear view mirror, and saw the 
Baker automobile coming back into the highway a t  about a 90-degree 
angle toward the center line. 

The tractor-trailer combination driven by Sloop did not stop, and 
left the scene. Bondurant went back to the wreck. When he arrived, 
the Prevette tractor-trailer was over in a field west of the highway. 
The Baker automobile was a t  an angle headed north about 8 feet on 
the west side of the trailer. Charles Ray Baker was lying in the cen- 
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ter of the highway dead. Also killed in the wreck were Mrs. Stafford's 
son, and Charles Ray Baker's daughter. 

W. L. Garrison, a state highway patrolman and a witness for plain- 
tiff, arrived a t  the scene of the wreck shortly after i t  occurred. He 
testified without objection in substance: that  he determined the 
point of impact between the Baker automobile and the Prevette trac- 
tor-trailer combination to be about 42 feet from the end of the bridge, 
and when he arrived, the Prevette tractor-trailer combination was 
about 85 feet from the point of impact, and off the highway. Baker's 
automobile was down the embankment 8 feet north of the drive wheel 
of the tractor. The front part of the Prevette tractor was badly dam- 
aged, mostly on the right side. The Baker automobile was extensively 
damaged, and beginning a t  the rear seat was badly damaged and 
mashed in, and the top was mashed in and pinched together. The 
tractor-trailer combinations driven by Sloop and Prevette were about 
47 feet long and the weight of each combination was in excess of the 
one-ton limit. At the scene defendant Prevette told Garrison he was 
the only tractor-trailer involved, and that  he was not following another 
tractor-trailer. The patrolman carried him from the scene to a hos- 
pital. There, in the presence of Mrs. Bernice Baker Stafford, he said 
t o  Garrison he was following another tractor-trailer driven by Sloop. 
At  the scene Prevette told Garrison the Baker automobile made a 
turn or whipped right in front of him and was skidding sideways, and 
he could not avoid hitting him. When Prevette testified as a witness 
for himself, he said: "When the truck and the car collided or came 
into contact, i t  seemed like the front of my tractor reared up in the 
air and went over the car, and the car skiddied off to the right, and 
my truck went off the bank t o  the right." 

Patrolman Garrison testified on direct-examination for plaintiff: 
"In relation to where the debris on the road and the 1957 Mercury 
were, I saw skid marks extended from the debris area here, extend- 
ing in a southerly direction, and they came down the right side of 
the highway, and off of the roadway, similar t o  that  (marker point- 
ing to a point on the diagram), and the dirt was dug up here, and 
gravel, leading up t o  the Mercury automobile:" Garrison testified 
on cross-examination: "On plaintiff's Exhibit X, certain skid marks 
that  were made on the easterly side of the highway and went along 
the highway as I have described by saying that  i t  hooked over into 
the westerly lane d o  show on that  photograph as being partially on 
the shoulder of the road." The day after the wreck Garrison saw and 
walked around the Sloop tractor-trailer combination. He  found i t  
had no appreciable damage. 
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Plaintiff has alleged, and offered evidence tending t o  show, that  
defendant Sloop a t  the time and place where the wreck occurred was 
guilty of negligence in the operation of his tractor-trailer combina- 
tion as follows: One, he was operating it  carelessly and heedlessly in 
violation of G.S. 20-140. Two, he was operating i t  in violation of the 
speed1 limit prescribed for such a motor vehicle by G.S. 20-141 (b)  (3).  
Three, he failed to decrease the speed of his tractor-trailer combina- 
tion when a special hazard existed in respect to approaching automo- 
biles by reason of a narrow bridge and curve in violation of G.S. 20- 
141(c). Four, he drove his tractor-trailer con~bination, when he was 
meeting and passing the automobile driven by plaintiff's intestate, 
some 4 or 5 feet to the left of the center of the highway in the direc- 
tion he was travelling in violation of G.S. 20-146 and G.S. 20-148. 
Stegall v. Sledge, 247 N.C. 718,102 S.E. 2d 115; Aldridge v. Hasty, 240 
N.C. 353,82 S.E. 2d 331; Singletary v. iYixon, 239 N.C. 634, 80 S.E. 2d 
676; Boyd v. Harper, 250 N.C. 334, 108 S.E. 2d 598. These statutes 
prescribe a standard of care for a motorist, "and the standard fixed by 
the Legislature is absolute." Aldridge v. Hasty, supra. 

Plaintiff's evidence permits a jury's making the legitimate infer- 
ence that Sloop, by his negligent operation of his tractor-trailer com- 
bination, as above set forth, in the exercise of ordinary care might 
have reasonably foreseen that  plaintiff's intestate meeting him on 
the highway would have to turn in whole or in part off the highway 
to avoid being struck by the tractor-trailer combination, might lose 
control of his automobile, and that  by losing control of his automobile 
some injury to  plaintiff's intestate would result from such operation 
of his tractor-trailer combination, or that consequences of a generally 
injurious nature might have been expected. "Foreseeability as an 
essential element of proximate cause does not mean that  the defend- 
ant is required to have been able to  foresee the injury in the exact 
form in which it occurred. Riddle v. Artis, 243 N.C. 668, 91 S.E. 2d 
894. 'All that the plaintiff is required to  prove on the question of fore- 
seeability, in determining proximate cause, is that  in "the exercise 
of reasonable care, the defendant might have foreseen that some in- 
jury would result from his act or omission, or that  consequences of 
a generally injurious nature might have been expected." ' Hart v .  
Curry, 238 N.C. 448, 78 S.E. 2d 170." White v. Dickerson, Inc. ,  243 
N.C. 723, 105 S.E. 2d 51. 

These were the facts in Cotton Co. v. Ford, 239 N.C. 292, 79 S.E. 
2d 389; Plaintiff's automobile was proceeding south. Proceeding in 
the same direction, in front of plaintiff's automobile, was the tractor- 
trailer truck of defendants Ford. As tile truck approached the north- 
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ernmost bridge, defendant Brigman driving an automobile was com- 
ing from the opposite direction, going north. Brigman crossed the 
southernmost bridge and drove on across the northernmost bridge just 
before the truck reached it. After crossing the bridge, just ahead of 
the truck. Brigman drove to  the right onto the shoulder, nearly into 
the ditch, then righted his automobile but skidded into and collided 
with plaintiff's automobile which was in the rear of the truck. As a 
result, both automobiles were damaged, and Brigman sustained a 
personal injury. Neither automobile came in contact with the truck 
of the defendants Ford, which proceeded on sourth. Plaintiff and Brig- 
man contended that  the truck of the defendants Ford was being driven 
a t  an unlawful speedi and to the left of the center of the highway, 
making it necessary for Brigman to turn to his right off the pavement 
t o  avoid being struck. The jury found by its verdict that  both the 
damage to plaintiff's automobile and damage to Brigman's person and 
automobile was caused by the negligence of the defendants Ford, and 
awarded substantial damages. The Court held that  the motion of 
defendants Fordi for judgmenb of nonsuit was properly overruled. No 
error was found in the trial. 

The facts in MacIntyre v. Waggoner and Inland Motor Co., 171 
Wash. 191, 18 P. 2d 15, were very similar to the facts in our case of 
Cotton ('0. 2 ' .  Ford, and the result was the same as in our case. The 
Court held: One, the truck driver's negligence in driving partly on 
left side of highway, forcing driver from opposite direction t o  drive 
on shoulder and skid into car following truck driver while attempting 
to  get back on pavement was proximate cause of collision. Two, motor- 
ist forced t o  drive on shoulder by truck driver in opposite direction 
encroaching on left side of highway held not contributorily negligent 
in skidding into car following truck while attempting t o  get back on 
pavement. 

This is said in 60 C.J.S., Motor Vehicles, pp. 741-2: "Ordinarily, 
where a driver turns onto or remains on his own lefthand side of the 
road, or fails to  yield one half of the main t r a v e l 4  portion of the 
roadway as nearly as possible, notwithstanding the approach of a 
vehicle proceeding in the opposite direction, he or the one responsible 
whether caused by an actual collision or by the other vehicle being 
forced off the road in the effort to  avoid danger. However, liability 
for his acts may be held liable for any injury resulting therefrom, 
may exist where, and only where, the operator's negligence in driving 
or turning to the left or in failing t o  yield one half of the way was 
the proximate cause of the injury, as in the case of a collision between 
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the approaching vehicle and a following vehicle, or injury to  a pedes- 
trian." 

We are of opinion that  plaintiff's evidence would warrant a find(- 
ing by the jury that  his intestate's automobile t o  avoid an impending 
collision was forced in whole or in part off the pavement of the high- 
way by Sloop's negligence in the operation of his tractor-trailer com- 
bination, and that  his intestate's driving or skidding back upon the 
pavement of the highway with his automabile, and the resulting col- 
lision with the Prevette tractor-trailer combination followed so quick- 
ly and is so connected with lthe negligence of Sloop, tha t  i t  constituted 
a direct chain of events resulting from the negligence of Sloop in the 
operation of his tractor-trailer combination, and that  such negligence 
on the part of Sloop was the proximat,e cause of plaintiff's intestate's 
death. 

Considering plaintiff's evidence, and defendants' evidence favor- 
able t o  him, as we are required t o  do on a motion for judgment of 
nonsuit, defendants' contention that  such evidence does not show tha t  
plaintiff's intestate's automobile was Eorced off the pavement of the 
highway by Sloop is not tenable: such evidence tends t o  show other- 
wise. 

Plaintiff's evidence tends t o  show that  his intestate was confronted 
by a sudden emergency by Sloop's tractor-trailer combination meeting 
him on a curve, driven a t  a speed of 60 to 65 miles an hour some 4 
or 5 feet over the center line of the pavement. If the jury  should^ so 
find, plaintiff's intestate was confronted with a sudden emergency 
not of his own making and to which he did not contribute, and he can- 
not be held responsible or liable for errors of judgment committed by 
him in the emergency where he was compelled t o  act instantly in an 
effort t o  avoid an impending collision. I n  such circumstances plain- 
tiff's intestate cannot be said t o  be guilty of contributory negligence 
if he made such a choice as a person of ordinary prudence similarly 
situated would have made, even though i t  appear later that  he did 
not make the wisest choice. He  is not held to  the same coolness, ac- 
curacy of judgment or degree of care that  is required of him under 
ordinary circumstances. Lamm v.  Gardner, 250 N.C. 540, 108 S.E. 
2d 847; Simmons v. Rogers, 247 N.C. 340, 100 S.E. 2d 849; Hoke v. 
Greyhound Corp., 227 N.C. 412, 42 S.E. 2d 593; Ingle v .  Cassady, 
208 N.C. 497, 181 S.E. 562; Hinton v .  R. R., 172 N.C. 587, 90 S.E. 
756. 

I n  the following cases where a driver confronted with another car 
approaching on the wrong side of the road turned to his right and 
successfully avoided a collision with t,he approaching car, but in do- 
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ing so struck a third car or a pedestrian, i t  has been held tha t  a find- 
ing tha t  he acted with reasonable care under the  circumstances was 
justified. Webb v. Hardin, 53 Ariz. 310, 89 P. 2d 30; Scaletta v. Silva, 
52 Cal. App. 2d 730, 126 P. 2d 898; Rzeszewski v. Barth, 324 Ill. App. 
345, 58 N.E. 2d 269; Moreland's Adm'r. v. Stone, 292 Ky. 521, 166 
S.W. 2d 998; MacIntyre v. Waggoner and Inland Motor Co., supra; 
Annotation 47 A.L.R. 2d 123 et seq. See Har t  v. Ruduk, 253 N.Y.S. 
615, 233 App. Div. 453; Hogge v. Anchor Motor Freight, 277 Ky. 460, 
126 S.W. 2d 877. 

I n  Journigan v. Ice Co., 233 N.C. 180, 63 S.E. 2d 183, the  Court 
said: "The fact the impact occurred slightly over the center line and 
on the western side, which was t o  the plaintiff's left, is not controlling 
or conclusive on the issue of contributory negligence. It is the posi- 
tion of plaintiff t h a t  the truck looming up over the  hill on its left side 
of the road and speeding up in order to get around the parked cars 
before returning to  its right side of the road, forced the driver of the 
Journigan car to  apply his brakes and thus produced the collision." 
See also Henderson v. Henderson, 239 N.C. 487, 80 S.E. 2d 383; Win- 
field v. Smith, 230 N.C. 392, 53 S.E. 2d 251; Patterson v. Ritchie, 202 
N.C. 725, 164 S.E. 117. 

I n  our opinion, a study of plaintiff's evidence does not establish 
facts necessary to  show contributory negligence so clearly tha t  no 
other conclusion can be reasonably drawn therefrom. Such being the 
case, a judgment of nonsuit on the ground of contrifbutory negligence 
would have been improper. Johnson v. Thompson, 250 N.C. 665, 110 
S.E. 2d 306; Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108; Keener v. 
Bed,  246 N.C. 247, 98 S.E. 2d 19. 

The trial court was correct in overruling the motion for judgment 
of nonsuit renewed by the defendants Sloop and Mastin a t  the close 
of all the  evidence, and correctly submitted the case against them 
to  the jury. 

I n  the trial below, we find 
No error. 
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RUFUS J. PICKETT r. A. M. RIGSBRIE AND MRS. m L I A  R. REZNER. 

(Filed 23 March, 1960.) 

1. Bills a n d  Notes § 7- 
Persons who execute a n  instrument in writing to secure the payee of 

a series of notes for loans made or any advances which the payee might 
make to t h e  maker, recognizing ''this indebtedness as  if i t  were our own" 
become jointly liable with the maker and a r e  sureties and not guaran- 
tors, but the instrument cannot change the obligation of the maker from 
liability on the series of notes (to liability on a single debt in the aggre- 
gate  amount of the notes, and the statute of limitations r u m  in favor 
of the maker and such sureties on each note separately. 

2. Bills and  Notes § 15- 
Where notes are  not under seal the  fact that a su0sequent instrument, 

constituting strangers to the notes sureties of payment, is executed un- 
der seal does w t  make the ten-year sbatute applicable, G!S. 1-47, since 
by the express terms of that  statute i t  is applicable only to  principals, 
and the threeyear statute, G.S. 1-52, allplies to the sureties. 

3. Same: Limitation of Actions 8 18- 
Payments made on a note prior to  the effective date of C~hapter 1076, 

1S.L. 1953 by one person primarily liable has the same legal effect a s  FI 

written promise and s tar ts  the statute of limitations running anew a s  
to all persons primarily liable thereon as  of the date  of such payment, 
action on the note not being barred a t  the time of the payment. 

Where payments a re  made by the maker of a series of notes under 
an agreement that  such payments were to be applied to all  the notes, 
such payments being held by the payee without application to any spe- 
cific note, w c h  payments will be applied by the law rateably to each of 
the notes so a s  to s tar t  the stmtute of limitations running anew a s  to 
each note, since neither the debtor nor the creditor having directed a p  
plication of payment, the law will make such application as will best 
protect and maintain the rights of the interest& parties. 

6. Bills a n d  Notes 8 15- 
Where the evidence discloses that  more than three years elapsed 

s~abwquent to the last payment by the maker, allocated by the law to 
each of a series of notes executed by the maker, a peremptory instruc- 
tion that  t h e  payee's action against the sureties was barred rannot be 
held for error. 

6. Bills and  Notes g 15: Limitation of Actions fj 1- Under 1985 
statute, payment by maker without knowledge o r  ratification of sure- 
ties does not  bind sureties. 

'Payments made on a series of notes b r  the maker prior to 1 July 
1953, the effectire date of Chapter 1070, S. L. 1953, star t  the statute 
running anew a s  to  all person8 primarily liable. but payments made by 
the maker subsequent to that date starts the statpte running anew as 
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to sureties only if they authorize or ratify such paymenits, and there- 
fore where the evidence discloses without contradiction that  one surety 
arranged a payment by the maker less than three years prior to the 
institution of the action, a peremptory instruction that  a s  to such 
surety the action was not barred is without error, but such instruc- 
tion must be held for error as  to another surety when there is no evi- 
dence that such other surety had any knowledge of or ratified such pay- 
ment. 

APPEALS by plaintiff and defendants from Caw, J., March Civil 
Term. 1939, of DURHAM. This cause was docketed and argued a t  the 
Fall Term 1959 as No. 668. 

This action was begun 18 September 1957. Plaintiff bases his right 
to recover from defendants on a written instrument reading as fol- 
lows: 

"Durham, N. C. 
June 1, 1937. 

Mr. Rufus  J .  Pickett 
Durham, North Carolina 
Dear Sir: 
In  recognition of the fact that  our father, Mr. R. H. Rigsbee, is in- 
debted to you on account of certain funds which you have loaned or 
advanced for him, andl it being our desire to  secure you for said loans 
or advances or for any advances which you might make, we the un- 
dersigned do hereby recognize this indebtedness as if it were our own 
and do assume full responsibility and liability for same. 

Yours very truly, 
A. M. RIGSBEE (SEAL) 
LELIA R. REZNER (SEAL)" 

When thiq instrument was signed and delivered, R. H. Rigsbee, father 
of defendants, was indebted to plaintiff on six promissory notes dated 
and in amounts as follows: 

(a)  Note for $7,139.84 dated 2 July 1928 payable six months after 
its date. Interest had been credited on this note to 2 January 1933. 

(b )  Note for $9,500 dated 30 July 1931 payable 90 days after its 
date. 30 credits appear on the face of this note. 

( c )  Sote  for $3,000 dated 29 September 1931 payable 90 days after 
its date. S o  credits appear on the face of this note. 

( d )  Note for $4,500 dated 27 November 1931 payable 90 days af- 
ter its date. No credits appear on the face of this note. 

(e) Note for $1,229.65 dated 16 December 1931 payable 90 days 
after its date. No credits appear on the face of this note. 

( f )  Note for $11,203.19 dated 11 August 1931 payable 60 days after 
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its date. Payment of this note was partially secured by an obligation 
of Zoa L. and Charles L. Haywood. Semi-annual creduts of $195 be- 
ginning 3 July 1946 and continuing until 9 July 1954, dividends on 
bank stock which was substituted as collateral for the Haywood obli- 
gation, were entered on the back of this note. These credits are fol- 
lowed by the statement: "Interest on Principal $4862.03 including 
prior Int. payments as settlement in full on the Haywood note & deed 
of trust." On the face of the note is a credit of $4,205.19 on the princi- 
pal, made 24 September 1954, leaving on that  date a principal bal- 
ance of $10,000. 

R.  H. Rigsbee paid plaintiff $2,000 in 1933, $2,700 in 1934, $200 
in 1935, $1,100 in 1937, $800 in 1938, $1,400 in 1939. I n  1940 pay- 
ments aggregating $1,600 were made during the months of January, 
February, March, April, May, July, August, and September. On 16 
April 1943 R. H.  Rigsbee paid plaintiff $1,000. These payments were 
not credited on the notes. Plaintiff made a record of each of them in 
a memorandum book kept by him. Debtor gave no direction as to 
how they were to be applied, nor did plaintiff make any specific ap- 
plication. He  held them by agreement as applicable t o  the entire debt 
owing t o  him. 

I n  1941 R.  H.  Rigsbee substituted for the Haywood deed of trust, 
which was collateral t o  the note of 11 August 1931, stock in the Cit- 
izens National Bank of Durham. At the same time he directed the 
bank to pay the dividends thereon t o  plaintiff. The lbank complied. 
The first dividend payment was made 1 July 1941; semiannual pay- 
ments were thereafter made until 8 July 1954. The aggregate of the 
dividends so paid amounted t o  $4,873.60. I n  September 1954, with 
the consent of R.  H. Rigsbee, the stock was sold and the note credited 
on 24 September 1954 with $4,205.19. 

Plaintiff now seeks to  recover the debt evidenced by the six notes. 
Defendants denied liability. They pleaded the three-and ten-year 

statutes of limitations and laches to  defeat plaintiff's claim. Defend- 
ants offered no evidence. Plaintiff's right to recover was, by the theory 
of the trial, made t o  depend on the 1:ipse of time and the statutes of 
limitations. Being of the opinion that  the ten-year statute of limita- 
tions was applicable t o  that  part of the debt evidenced by the first 
five notes, Judge Carr peremptorily instructed the jury t o  answer 
the issue as t o  the ten-year statute in the affirmative. Being of the 
opinion that  the debt evidenced by the sixth note, that  is, the note 
for $14,205.19 dated 11 August 1931, was not barred by the statute 
of limitations or by Laches, he gave a peremptory instruction on these 
issues favorable t o  plaintiff, directing the jury t o  fix the amount due 
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a t  $23,625 in accordance with the stipulation of the  parties. The jury 
answered the issues in accordance with the instructions given. Judg- 
ment was entered in conformity with the verdict, and the plaintiff and 
defendants each appealed. 

Basil M. Watkins and Charles B. S y e  for plaintiff. 
Gay, Midyette & Turner and Spears, Spears & Powe for defendants. 

RODMAN, J .  Plaintiff's appeal. 
The parties agree their rights and obligations are measured and 

must be determined by the instrument dated 1 June 1937. I s  it, as 
plaintiff contends, an obligation of defendants to  pay R. H. Rigsbee's 
debt to  plaintiff, not as distinct items evidenced by the separate notes 
but as a single debt for which they and R.  H. Rigsbee are jointly 
liable; or is it, as defendants contend, a contract of guaranty by which 
defendants guarantee payment of the  separate and distinct items evi- 
dencing R. H. Rigsbee's indebtedness to  plaintiff; or does i t  make 
defendants sureties on each of the  notes of R .  H. Rigsbee? 

No act  of defendants could make them joint obligors with R.  H. 
Rigsbee for a single debt. R.  H. Rigsbee was liable to  plaintiff, not 
for an aggregate debt, but for the  several items constituting the debt. 
When the statute ran against any item of the  debt, R.  H .  Rigsbee had 
a right t o  assert i t  as t o  tha t  item, The  instrument recognizes the 
debt consists of separate items to  which others might be added. De- 
fendants could not, by any contract which they made with plaintiff, 
affect R. H. Rigsbee's obligations or his rights. The interpretation 
which plaintiff g i ~ e s  to the instrument is not permissible. 

The agreement shows an intent to become a debtor to  plaintiff. By 
express language defendants "do hereby recognize this indebtedness 
as if i t  were our own and do assume full responsibility and liability 
for same." Here is a manifest intent to  become primarily liable, to  
make R. H. Rigsbee's obligations their own. There is no agreement to 
protect plaintiff if R .  H. Rigsbee defaults. Plaintiff could hold defend- 
ants, not because of a default of R .  H. Rigsbee, but because defend- 
ants had become his debtors. They mere jointly liable 1~1th R. H. Rigs- 
bee, not collaterally liable for his default. They were sureties, not 
guarantors. Milling Co. v. TVnllace, 242 N.C. 686, 89 S.E. 2d 413; 
Casualty Co. v. Waller, 233 N.C. 536, 64 S.E. 2d 826; Dry v. Reynolds, 
205 N.C. 571, 172 S.E. 351; Trust Co. v. Clifton, 203 N.C. 483, 166 
S.E. 334; Dillard v. Mercantile Co., 190 N.C. 225, 129 S.E. 598. 

R. H. Rigsbee did not seal the instruments evidencing his indebted- 
ness. Without some binding acknowledgment, the right of action 
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against him was barred a t  the expiration of three years from the 
date the instrument became h e .  G.S. 1-52. The instrument executed 
by defendants was sealed, but affixing of a seal did not make the ten- 
year statute, G.S. 1-47, applicable. By its express terms, that statute 
is applicable only to principals. The statute of limitations barring 
actions against defendants as sureties is G.S. 1-52, notwithstanding 
the seal appearing after their names. Davis v. Alexander, 207 N.C. 
417, 177 S.E. 417; Barnes v. Crawford, 201 N.C. 434, 160 S.E. 464; 
Coffey v. Reinhardt, 114 N.C. 509. The statute begins to run on the 
date the promise is broken. A new promise to pay fixes a new date 
from which the statute runs, but such a promise, t o  be binding must 
be in writing. G.S. 1-26. A payment made before the obligation is 
barred has the same legal effect as a written promise. Smith v. Davis, 
228 N.C. 172, 45 S.E. 2d 51; McDonald v. Diclcson, 87 N.C. 404. A 
payment or other valid acknowledgment made by one joint obligor 
binds his co-obligors. "The decisions of this Court adhere to the prin- 
ciple that  a part payment by one joint debtor before the statute of 
limitations has run against the demand will start the statute anew 
as well against the co-obligor as against him who made the payment." 
Saieed v. Abeyounis, 217 N.C. 644, 9 S.E. 2d 399, and cases there cited. 

A principal and surety are joint or co-obligors. A written acknowl- 
edgment or payment by one is binding on the other. Trust Co. v. Clif- 
ton, supra; Dillard v. Mercantile Co., supra; Barber v. Absher Co., 
175 N.C. 602, 96 S.E. 43; Houser v .  Fayssoux, 168 N.C. 1, 83 S.E. 
692; Garrett v. Reeves, 125 N.C. 529. 

Were it not for the payments made in 1933 and subsequent there- 
to, as shown by plaintiff's red memorandum book, the three-year sta- 
tute of limitations would have barred plaintiff's right prior t o  1 June 
1937 to collect from R. H. Rigsbee on any of the six notes. But the 
payments made by R. H. Rigsbee beginning in 1933 and continuing 
through 1937 kept each of these instruments alive. The debtor did 
n d  a t  the time of making payment direct application to any note. 
Plaintiff testified that the payments were to  be applied to all of the 
notes. Without specific application by the debtor or creditor, the law 
would and did apply the payments rateably to prevent any note from 
being barred by the statute of limitations. 

As stated by Walker, J., in French v. Richardson, 167 N.C. 41, 83 
S.E. 31: " (T)he doctrine a$ to the application of payments is now a 
familiar one. The debtor, a t  or before the time of the payment, has 
the right to direct its application. If he fails to do so, the creditor may 
apply i t  a t  his option to any exiisting debt, and in case he fails to 
exercise his right thus acquired, the law will make the application 
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to the most precarious debt, or, as  is sometimes said, the court will 
make the application in such manner, in view of all the circumstances 
of the case, as is most in accord with the justice and equity, and will 
best protect and maintain the rights and interest of the parties." 
Baker v .  Sharpe, 205 N.C. 196, 170 S.E. 657; Supply Co. v .  Plumbing 
Co., 195 N.C. 629, 143 S.E. 248; Stone v .  Rich, 160 N.C. 161, 75 S.E. 
1077; Young v.  Alford, 118 N.C. 215; Standard Surety & Casua1t.y Go. 
v. United States, 164 A.L.R. 935. 

The unallocated payments made by R. H. Rigsbee in 1938, 1939, 
1940, and 1943 were applicable rateably to each of the six notes, 
starting the statute anew as to each of the joint obligors from the date 
of each payment. 

S o  specific payments were made on the first five notes nor were 
any unallocated payments made subsequent to 16 April 1943. The 
statute therefore began to run on these notes from that  date. These 
notes were barred by the three-year statute of limitations 17 April 
1946. Plaintiff, having failed as to these notes to  repel defendants' plea 
of the statute of limitations, cannot complain of the peremptory in- 
struction which was given. 

Defendants' appeal. 
-411 of the notes were due and payable on 1 June 1937 when defend- 

ants wrote to plaintiff. Plaintiff does not allege nor does the evidence 
establish an extension of time for payment to  a day certain. Plain- 
tiff's right of action against defendants accrued on 1 June 1937, the 
date they addressed and delivered their letter. If, as defendants assert, 
the letter was a guaranty of payment, the right of action against them 
terminated on 1 June 1947 unless they made a payment or did some 
act which fixed a new date from which the statute would run. There 
is no suggestion that  defendants made any payment between 1 June 
1937 and 1 June 1947. Payments made by R. H. Rigsbee, the debtor, 
on his contract would not suspend the running of the statute of limita- 
tions against guarantors for payment. Trust Co. v .  Clifton, supra; 
Davis v. Alexander, supra. There is no evidence of any payment by 
defendants subsequent to  1 June 1947 unless the payment made on 24 
September 1954 from the sale of the bank stock can be treated as such 
a payment. 

But the relationship of defendants to plaintiff by virtue of the let- 
ter of 1 June 1937 became that  of sureties and not guarantors of pay- 
ment as held in plaintiff's appeal. A debtor and his sureties are in the 
same class. Payments made prior t o  1 July 1953 by R. H. Rigsbee 
the principal, even if made without the knowledge of the defendants, 
sureties, fixed a new date from which the statute of limitations began 
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to run. 'Green v. Greensboro College, 83 N.C. 449. Each payment made 
by R. H. Rigsbee between 1937 and 3 January 1953 started the run- 
ning of the statute from the date of the payment. There was a pay- 
ment on 3 January 1953. The statute began to run anew from tha t  
date. Plaintiff had, until 3 January 1956 in which t o  sue the sureties. 

By  c. 1076, S.L. 1953, effective 1 July 1953, the Legislature rewrote 
the statute relating to  admissions by partners and joint obligors on 
promissory nates. (G.S. 1-27) The statute as rewritten in effect re- 
verses Green v. Greensboro College, supra, and the cases which have 
applied the law as there declared. A payment by a joint obligor does 
not now fix the date of such acknowledgment or payment as a new 
date from which the statute begins to run unless such payment is 
authorized or ratified. 

We find nothing in the evidence tending to establish any knowledge 
on Mrs. Rezner's part with respect to  the dividend, payments made on 
7 July 1953, 7 January 1954, and 8 July 1954, nor do we find any evi- 
dence that  she had any knowledge of or ratified the payment which was 
made on 24 September 1954 from the sale of the bank dock  owned 
by R.  H. Rigsbee. I n  the absence of such authorization or ratifica- 
tion, the action as to her was barred by the statute of limitations on 
4 January 1956. 

The payment of principal and interest credited on the note on 24 
September 1954 came as a result of the sale of the bank stock belong- 
ing to R.  H. Rigsbee. The sale of this stock and all other details with 
respect to ithe credit entries were handled by A. M. Rigsbee. The evi- 
dence is plenary t o  establish ratification of this payment by A. M. 
Rigsbee. There is no evidence t o  the contrary. Plaintiff was entitled 
to  a peremptory instruction on the issue of lthe statute of limitations 
pleaded by A. M. Rigsbee. But the court was in error in giving such 
an instruction as to  Mrs. Rezner. As t o  her there must be a new trial 
with opportunity to  plainhiff to  establish, if he can, authorization or 
ratification of these payments by Mrs. Rezner. 

On plaintiff's appeal-Affirmed. 
On defendant A. M. Rigsbee's appeal-Affirmed. 
On defendant Lelia Rezner's appeal-New trial. 
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OARL F. BLADHS A N D  RALPH W. BLADES, T E U ~ T E E ~  UXDER THE LAST 

WILL OF LEVIN CARL BLADES, DECEASED, AXD MARGARET BLADEIS 
BATEMAN v. FRANK BLADES SPITZER AXD WIFE, RETTA HOOPER 
S P I W B R  ; GILBERT LEVIN SPITZER AND WIFE, BARBARA O'XEAL 
rS1PITZER : EVAXGELIXE BdTEIUAI\;, INFANT ; SHARON BATEMAN, 
INFANT ; STEPHEN CARL SPITZER, I ~ F A P I ' T  ; GILBERT LEYIN SPIT- 
ZEE, JR., IhFANT; LINDA CAROL SPITZER, I S F A X P ;  A S D  A N T  U N -  

BOKS CIIIIBBEN OF XL4RGARET BLADES BATEJIAIJ, F U N K  BLADES 
SPITZER, GILBERT LEVIN SPITZER, EVASGELINE BATEMAN, 
on SHARON BATEMAN. 

(Filed 23 Xarch, 1960.) 

1. Estates  8 7- 
The life beneficiary of a trust estate has a vested equitable estate 

therein so as  to entitle her to institute proceedings for the sale of lands 
of the estate for reinvestment, and the trustees are  proper parties to 
the proceeding. 

2. Wills § 33c- 
A devise of a n  estate in trust with provision that the income there- 

from should be paid to a designated beneficiary for life and, upon her 
death, the corpus should be divided among her children, with further 
provision that  the child or children of any deceased child of the life 
tenant should take such child's share, requires that the remaindermen 
be ascertained upon the falling in of the life estate, who then take un- 
der the will and not as  heirs of the life tenant. 

3. Estates !j 7- 
The prorisions of the  statute for sale of estates for reinvestment must 

!be strictly complied with. 

4. Appeal and  Error !j 2- 
An exception to the judgment, without exception to the findings of 

fact, presents the sole question whether the facts found support the 
judgment. 

5. Estates  § 7- 
While the court may not order the stale of an estate for reinrestment 

unless the interest of all parties require or would be materially en- 
hanced by such sale, findings that  the price offered by a pro~losed pur- 
chaser is fair  and adequate and that  sale would be to the best interest 
of the trust astate, the life tenant and the contingent ren~a i~ ldemen,  
together with other findings as  to lack of income from the lands of the 
trust and recurring expenses, etc., are  sufficient to show that  the sale 
would materially enhance the interest of all parties eren if not actually 
required to protect their interest. 

6. S a m e  
The fact that sale of a trust estate for reinrestment would vary the 

terms of the trust does not preclude the court from decreeing sale for 
reinvestment, since a court of equity has the power to grant relief 
against lin~itations of a trust which work an injury to  the trust estate. 
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7.  Same- 
Even if the answer of a guardian ad litmu in proceedings to sell lands 

of a n  estate for  reinvestment raises issues of fact as ,to whether the 
price offered is adequate and whether sale is to the best interest of all  
parties, the statute requires the clerk to make inquiry and determine 
these very matters before ordering sale, and in any event, where the 
parties appeal to the Superior Court and agree that  the judge should 
hear the  evidence and find the facts, the court has power to determine 
the issues of fact without intervention of a jury. 

8. burts  § 6-- 
Where proceedings before the clerk a re  brought before the Superior 

Court in any manner the Superior Court acquires jurisdiction to hear 
and determine all matters in controversy. G.S. 1-276. 

9. Infants 8 6: Insane Persons 8 10- 
A guardian ad l i tem and his attorney may waive jury trial and agree 

that the Superior Court may hear the evidence and find the facts in a 
proceeding affecting the estate. 

10. Estates 8 7: Trusts § 1 5 -  
Where the court decrees a sale of trust property for reinvestment the 

trustee should be required to give bond or other legal provision should 
be made to assure the safety of the funds 3ariuing from the sale, notwith- 
standing that the will provides that  the trustee should not be required 
to give bond in administering the trust, since in acting under the de- 
cree of the court the trustees act a s  commissioners of the court and not 
necesc_sarily a s  trustees under the  will. G.S. 1407, G.S. 1-407.2. 

APPEAL by Guardian ad litem from Parker, J., a t  Chambers 13 Feb- 
ruary 1960, in Windsor, BERTIE County. 

This is a special proceeding for sale of woodlands for reinvestment 
of proceeds, pursuant to G.S. 41-11. 

Levin Carl Blades, a resident of Pasquotank County, died testate 
10 January 1950. His will was admitted to probate and recorded in 
the office of the Clerk of Superior Court of Pasquotank County on 13 
January 1950. A copy is duly recorded in Book of Wills "0", page 
18, Clerk's office, Bertie County. 

The residuary estate, including real and personal property, was 
devised and bequeathed to testahor's sons, Carl F. Blades and Ralph 
W. Blades, and cousin, L. S. Blades, Jr., in trust for ten years. The 
beneficiaries of the income of the trust are testator's widow, Estelle 
F. Blades, two sons named above, and daughters, Margaret Blades 
Bateman and Annie Blades Spiltzer. At the termination of the ten- 
year period, the four children share equally in the corpus of the trust. 
This ten-year trust terminated 10 Jznuary 1960 and Carl F. Blades, 
Ralph W. Blades and Annie Blades Spitzer each came into possession 
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of a one-fourth undivided interest in the corpus in fee, free and dis- 
charged of the trust. 

The will provided further: ". . . should my daughter, Margaret 
Blades Bateman be living a t  the termination of this trust, then, in 
that  event, I hereby will, devise and bequeath unto the Trustees above 
named. Carl F. Blades, Ralph W. Blades, and L. S. Blades, Jr.  as 
Trustees, that  share of this residuary trust which is herein devised t o  
Margaret Blades Bateman on this special trust t o  continue under the 
terms of the residuary trust the management of my daughter Mar- 
garet's share to serve for the term of her life and upon her death this 
trust shall terminate and the property vest in fee simple, share and 
share alike, in her children, the child or children of any dead child of 
my daughter Margaret taking that  child's share." Margaret Blades 
Bateman 1s entitled to the income for life, subject to  special provisions 
set out in the will for the management of the trust property. 

L. 8. Blades, Jr. has declined to serve as trustee and filed renuncia- 
tion in writing with the Clerk of Superior Court of Pasquotank Coun- 
ty. The two sons have served as trustees and are still acting in this 
capacity. 

Margaret Blades Bateman is living and is 48 years of age. She has 
four living children, Frank Blades Spitzer, Gilbert Levin Spitzer, 
Evangeline Bateman and Sharon Bateman. Evangeline and Sharon 
are minors. Frank Blades Spitzer and his wife, Retta Hooper Spitzer, 
have two minor children, Stephen Carl Spitzer and Linda Carol Spit- 
zer. Gilbert Levin Spitzer and his wife, Bavbara O'Neal Spitzer, have 
a minor child, Gilbert Levin Spitzer, Jr .  Barbara O'Neal Spitzer is 
incompetent. 

Among the assets of the residual estate of the testator are tracts of 
wodland aggregating 8,519.05 acres situate in Bertie County. A 
one-fourth undivided interest in these lands is a part of the corpus 
of the trust for the life of Margaret Blades Bateman. 

The Halifax Timber Company has entered into a contract in writ- 
ing with the present owners of the woodlands in question, including 
Margaret Blades Bateman, to purchase the entire property a t  the price 
of $2,200,000.00, to  be paid $400,000.00 in cash and the balance in 
annual installments of $120,000.00 for 15 years, to  be secured by deed 
of trust or mortgage deed on the locus in quo, and the deferred bal- 
ance to bear interest a t  53/470 per annum. The contract provides for 
progressive cutting of timber upon a proper accounting and propor- 
tionate reduction of the mortgage indebtedness. A copy of the con- 
tract is attached to the petition in this cause. 

Margaret Blades Bateinan and the two trustees instituted this spe- 
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cia1 proceeding 20 January 1960 for sale in fee for reinvestment of 
proceeds the one-fourth undivided interest held in trust. The petition 
alleges in ter  alia that the lands in their present condition are only 
suitable for growing timber, a number of prospective purchasers have 
made offers but none have offered as much as Halifax Timber Com- 
pany, a sale under the terms of the contract "would be to  the best 
interests of the trust estate . . . in as much as said land in its present 
state is unproductive and the timber thereon is subject t o  hazards 
from fire, windstorm, disease or insect infestation, and would require 
policing and management, a t  some expense . . ." to  prevent trespassing, 
the trust will obtain from the sale one-fourth of the purchase price 
set out in the contract, the sale a t  approximately $258.00 per acre is 
an extremely advantageous sale, payment in installments is a tax 
advantage, the value of the trust estate will be enhanced by the sale, 
and the best interests of the life tenant and remaindermen will be 
promoted. 

Summons was duly served on the four children and three grmdchild- 
ren of Margaret Blades Bateman. The wives of Frank and Gilbert 
were served. All were personally served in North Carolina except 
Frank, his wife and his two children; these were served in the Pana- 
ma Canal Zone in accordance with the provisions of the statutes for 
personal service outside the State. 

After all summonses were served, guardian ad l i t e m  and attorneys 
were duly appointed to  represent the minors, the incompetent and per- 
sons not in  esse. The guardian ad l i t e m  accepted service of summons 
and filed answer. The answer states that  the guardian ad l i t e m  has 
no knowledge of the fair value of the property, denies that the price 
offered is fair and reasonable and denies that  an acceptance of the 
offer would be for the best interest of the trust estate and the contin- 
gent remainderinen. 

All adult defendants answered and admitted the allegations of pe- 
tition. 

On 13 February 1960 the Clerk of Superior Court found facts and 
entered judgment decreeing sale of the one-fourth undivided inter- 
est in said land,s and providing for reinvestment of the proceeds. The 
findings of the Clerk are in part as follows: ". . . that the lands which 
are the subject of this proceeding are undeveloped timber lands, not 
clearcd for agricultural purposes, and only suitable, in their present 
condition, for the growing of tlmber and trees and that  some ambiguity 
and uncertainty exists as to the right ol the Trustees for Nargaret 
Blades Bateman to sell any of said timber or otherwise cause said 
lands to be productive during the lifetime of the said, Margaret Blades 
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Bateman; tha t  said timber lands in their present condition are not 
producing any income but are incurring liability for taxes and are 
subject t o  hazards from fire, windstorm, disease, insect infestation, 
and pilferage, and would require the actual expenditure of a con- 
siderable sum of money to police, care for, manage, and protect said 
lands; . . . that  said price is fair and adequate and is as much as or 
more than said lands would bring from any other purchaser if sold 
a t  public auction and that  a sale of the same to Halifax Timber Com- 
pany upon the terms and conditions set out in the contract attached 
t o  the petition herein would be to  the best interest of the trust estate 
created by the will of Levin Carl Blades, deceased, for the benefit of 
Margaret Blades Bateman and her children and descendants . . ." 
These findings are supported by four affidavits set out in the record. 

The guardian ad l i tem excepted and appealed. Attorneys for peti- 
tioners and guardian ad l i tem agreed in writing that  the resident Judge 
"may hear and determine all matters of law and fact without a jury, 
a jury trial being specifically waived, and that  said hearing may be 
held a t  chambers.)' 

The resident Judge heard the matter de novo.  His findings of fact 
are in substantial accord and to the same effect as the findings of the 
Clerk. It was ordered that  the land be sold that  the proceeds be re- 
invested. The judgment of the Clerk was "approved, ratified and con- 
firmed." 

The guardian ad l i tem appealed and assigned error. 

Pritchett & C'ooke for Guardian ad l i tem, appellant. 
L e R o y ,  Goodwin and Wel l s  for appellees. 

MOORE, J. "In all cases where there is a vested interest in real 
estate, and a contingent remainder over to persons who are not in be- 
ing, or when the contingency has not yet happened which will deter- 
mine who the remaindermen are," the land may be sold for reinvest- 
ment in real estate t o  be held upon the same contingencies and, pend- 
ing such reinvestment in land, the proceeds may be loaned or invest- 
ed in approved securities. G.S. 41-11. Under the provisions of this 
statute the action for sale authorization is a special proceeding and 
must be instituted by one having a vested interest. Barnes V .  Dortch,  
245 N.C. 369, 372, 95 S.E. 2d 872. 

Margaret Blades Bateman has a vested equitable estate for life in 
the locus in quo and is entitled to institute this proceeding. The 
trustees as holders of the legal title for the life of the trust beneficiary 
are proper parties plaintiff. Under the pertinent provisions of the will 
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of Levin Carl Blades the remaindermen must be ascertained upon the 
falling in of the life estate, and the remaindermen as then ascertained 
take from the testator and not as heirs a t  law of the life tenant. Barnes 
v. Dortch, supra; Latham v. Lumber Co., 139 N.C. 9, 61 S.E. 780. 
The situation here presented makes the provisions of G.S. 41-11 ap- 
plicable. 

I n  order that a valid conveyance of the land in fee simple be made 
pursuant to this proceeding it is essential that the provisions of the 
statute be strictly complied with. 

Appellant excepts to  the judgment but not to the findings of fact. 
The exception presents the one cpestion whether the facts found are 
sufficient to  support the judgment. James v .  Pretlow, 242 N.C. 102, 
104, 86 S.E. 2d 759. The court may not order a sale of the land un- 
less "the interest of all papties require or would be materially en- 
hanced by it." The findings of the court are not expressed in these 
exact terms but the meaning and effect include these requisites. There 
is a finding that the price offered is "fair and adequate" and that a 
sale under the terms of the offer "would be to  the best interest of the 
trust estate" and the life tenant and contingent remaindermen. The 
specific findings with reference to the land, the trust limitations in 
dealing with the timber, the risk of loss, lack of income and recurring 
expenses, are sufficient to  show that a sale a t  an adequate price, if 
not actually required to  protect the interest of all parties,  would^ ma- 
terially enhance it. We conclude that the findings are sufficient to sup- 
port the judgment. 

That  the judgment in this proceeding would seem to vary the terms 
of the trust with respect to the locus in quo does not render the judg- 
ment invalid. I t  is the duty of the court, in the exercise of its equity 
jurisdiction, to protect the trust corpus and advance the interest of the 
beneficiaries; the court will not hesitate to  exercise its equity powers 
where the limitations of the trust work injury to  the trust estate. 
Bank v. Hendley, 229 N.C. 432, 50 S.E. 2d 302; Trust Co. v. Rasberry, 
226 N.C. 586, 39 S.E. 2d 601. 

The answer of the guardian ad litem may seem to  raise issues of 
fact by denying that the price offered is fair and reasonable and fur- 
ther denying that  the sale would be for the best interest of all parties. 
Ordinarily if issues of fact are raised before the Clerk he must trans- 
fer the case to  the civil issue docket for trial of the issues a t  the next 
ensuing term of the Superior Court. G.S. 1-273. But in this instance 
the statute (G.S. 41-11) requires the Clerk, whether such issues are 
raised or not, to  make inquiry and determine these very matters be- 
fore ordering a sale. This the Clerk did. Even so, the guardian ad litem 
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appealed and the matter was heard de  novo by the resident Judge, with 
the same result. "Whenever a civil action or special proceeding begun 
before the clerk of a superior court is for any ground whatever sent 
to the superior court before the judge, the judge has jurisdiction; and 
i t  is his duty upon the request of either party, t o  proceed to  hear and 
determine all matters in controversy . . ." G.S. 1-276. The plaintiffs 
and guardian ad litem waived jury trial and agreed that  the Judge 
might hear and determine the matter a t  chambers. A guardian ad litem 
and his attorney may waive jury trial. White v. Morris, 107 N.C. 92, 
101, 12 S.E. 80. The Judge heard the cause, found facts and entered 
judgment. He also approved and affirmed the judgment of the Clerk. 

Appellant insists that the court should have required the trustees 
to give bond assuring the safety of the funds arising from the sale. 
In  this the appellant is correct. G.S. 1-407. Poole v. Thompson, 183 
N.C. 588, 600, 112 S.E. 323. But, of course, the court may receive 
and administer the fund. G.S. 1-407.2. The judgment should be amend- 
ed to comply with the indicated statutes. It is true that the will pro- 
vides that the trustees shall not be required to give bond in adminis- 
tering the trust. But in so far as they may be required to  act under 
the judgment in this cause, they are commissioners of the court and 
not necessarily trustees under the will. 

We have carefully examined each step in the proceeding and, ex- 
cept for the matter referred to in the preceding paragraph, we find 
that there has been substantial compliance with all the provisions of 
G.S. 41-11 and other applicable legal requirements. We find no error 
in the judgment of sale and the proceedings preliminary thereto. 

This cause is remanded to Superior Court that  i t  may in turn be 
recommitted to the Clerk of Superior Court for amendment requir- 
ing that  commissioners give bond in accordance with G.S. 1-407 or 
that other legal provision be made for protection of the fund. There- 
upon the Clerk shall retain the cause for consummation of the sale 
and the lending and reinvestment of the procee& as the law provides. 

Modified, affirmed and remanded. 
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GAY H. ROGERS, ADMINISTRATOR OF ESTATE OF G .  HAROLD ROGE'RS 
r. PERCY ALLEX GREEN AND GORDON WARD BAJjLOU 

(Filed 23 March, 1960.) 

1. Death 9 3- 
In  a n  action for wrongful death, plaintiff must show both a failure On 

the par t  of defendant to  exercise proper care in the performance of some 
legal duty which defendant owed plaintiff's intestate under the cir- 
cumetances in which they were placed, and that  such negligent breach 
of duty, acting in continuous sequence, produced the injury resulting in 
death, and without which it  would not have occurred, under circum- 
stances from which any man of ordinary prudence could have foreseen 
khat such result was probable. 

a. Trial 9 %a- 
There must be legal evidence of every material fact necessary to  sup- 

port a verdiot, and a verdiot may not t)e based upon mere speculation 
or possibility. 

3. Negligence § 23- 
What is negligence is a matter of law, and where the facts a re  ad- 

mitted or established it is for the coul.1, to say whether negligence ex- 
ists and if so  whether such negligence was the proximate cause of injury. 

4. Automobiles § 411- 
Evidence tending to show that  two pedestrians were walking in sand 

on the edge of a highway on their right side thereof, that  one of the 
pedestrians slipped and accidentally struck the other with his hand, 
and  that  immediately thereafter the other pedestrian was struck by a 
vehicle, without evidence lthat the vehicle ever left the hardsurface, but 
with evidence to the contrary tending to show that i t  was trarelling a t  
a lawful speed in its lane of travel with i ts  lights burning, and was 
stopped some 73 feet after the impact, is held insufficient to be sub- 
mitted to the jury on the question of the driver's negligence. 

APPEAL by plaintiff from Craven, S. J., a t  Regular December 14, 
1959 Civil Term, of BUNCOMBE. 

Civil action to recover for alleged wrongful death of intestate of 
plaintiff. 

At  the time of trial the parties stipulated that  the admissions in 
the answer of defendants constitute solemn judicial admission for 
all the purposes of the trial without the necessity of introduction of 
portions of either pleading. The admissions in so far as pertinent to 
this appeal are substantially these: 

G. Harold Rogers, hereinafter referred to  as plaintiff's intestate, 
died on 2 April, 1958; and that  on said date, a t  approximately 8:50 
P. M., defendant Percy Allen Green hereinafter referred to  as Green, 
was operating a 1955 Chevrolet truck, bearing N. C. license No. 4583 
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SW for 1958, owned by defendant Gordon Ward Ballou, hereinafter 
referred to as Ballou, with his consent and permission, in a southerly 
direction on Atlantic Beach Road, a public highway, about 1500 feet 
south of Atlantic Beach Bridge in Carteret County, North Carolina. 

And upon the trial Raymond Edward Gartman, hereinafter re- 
ferred to as Gartman, as  a witness for plaintiff, testified in pertinent 
part substantially as follows: "* * On April 2, 1958, I was stationed 
aboard the Coast Guard Cutter Conifer. I knew Harold Rogers on 
that  date. On the afternoon and evening of April 2, 1958, Rogers and 
I went to the movie uptown, and after the movie we was (were) go- 
ing back to the ship, and we caught a ride with * * * * * * * * * one 
of the guys * by the name of Willis, and he put us out. We walked 
on the bridge, got to  the bridge, crossed over t o  the right-hand side of 
the road in order that  the guys from the ship going back to the ship 
would stop and give us a ride. After we crossed the bridge, we stepped 
into the sand, which was beginning to get in our feet, and we walked 
over further away from the road in order to get in the grass, which 
was filled with spurs; you know, the spurs and stuff, and they began 
to get in our socks and stick in us, so we decided to make it  back 
towards some hard surface which was of felt on the side of the road. 
Before we reached back to the felt I remember that  I was walking 
in the sand. 

"Anyway, before we made i t  back to this place, we were walking 
in some sort of deep sand, I would say, and I remember slipping, sort 
of or kind of turning my ankle like, and as I did I bumped1 Harold 
with my left hand, and right after that  is when I heard the impact 
of the truck that  hit him, but a t  the time I didn't know that  was what 
happened. I turned to see if somebody threw something out trying 
to scare us, or something, and as I looked over my right shoulder I 
didn't see anything of Rogers either. I turned back and looked. At  
this time I saw Harold laying face down 10 or 15 feet from the side 
of the road. 

"bfter this, I looked and saw the fellow driving the pickup truck, 
he was doing, I would say, approximately 40 miles an  hour some- 
where, and he went on down the road and stopped and backed1 up. He  
came back to where Harold was laying, and said 'My God' * * *." 

And the witness continued: "* * At the time I heard the impact 
I was walking about 3 or 4 feet from the edge of the pavement. Rogers 
was walking on my left side closer to  the pavement. Before I heard 
the impact, and as I slipped, I remember slinging my hand back and 
bumping his. I did not hear or see anything of the truck before I 
heard the impact. At  tha t  time, or right about then, Harold was sing- 
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ing a song that was sung in the show, and they had cars coming to- 
ward us * * * I did not hear any sound of an automobile horn." 

And the witness continued: "When I saw Mr. Rogers on the ground, 
he was in front of me and off to  the right. He  was about 10 or 12 feet 
in front of me and about 10 to 15 feet. I would say, off t o  the right of 
the highway. I later determined that  the defendant Green was the 
person who was driving the truck * * *." 

The witness continued: "As you step off the bridge in a southerly 
direction, there was no speed signs there- a t  the place where this 
impact happened there were only two buildings: Fleming's Restau- 
rant on the left-hand side of the road going south, and a bread build- 
ing, some sort of thing, on the right-hand side of the road going south. 
There was a roadway going into the bread building and that is where 
they had that  felt I was talking about on the road * We were 
walking in a southerly direction * * Rogers and I were both wear- 
ing our navy blue uniforms with white hat that  night.'' 

And again: "The right front fender was bent so the light would 
angle off to  the side of the road. That  was the right-hand light." 

And under cross-examination: As to "the right-hand side of the 
road after you cross the bridge'' the witness said: "was made of sand 
and grass. The grass was about ankle high, and maybe in places it 
got up to  your knees. It had a lot of sand spurs in i t  * * * ." 

And as to  traffic on the road, the witness said, "There were some 
cars coming from the opposite direction * * not a continuous line 
as we were walking. These cars had their lights on * *." 

"I testified a t  Coroner's inquest. I was asked a t  that  time about 
Mr. Rogers 'You don't know whether he was walking on the hard 
surface portion of the road or not?' At  the time he was hit, I do not. 
I do not know that * * I slung my hand back, and) bumped his hand 
as I slipped with the sand * * * I might have slipped one or two times 
while walking the 1500 feet on the sand * Before that we were 
walking on concrete." 

Patrolman W. J. Smith testifying as witness for plaintiff gave nar- 
rative in substance as follows: "On April 2, 1958 * I investigated 
a collision between a truck and a pedestrian a t  about 8:50 in the 
evening. The highway a t  that point is a macadam road approximate- 
ly 24 feet in width. The shoulders a t  t,hat time had just been seeded 
* * *  It is rye grass they put  on in that area. It had grown up fairly 
high in spots * * * just the rye grass grown up in some places 18 
inches to two feet high in spots on the shoulder. It is a perfectly 
straight road At that  time the grass was grown up * * i t  hadn't 
been cut, I don't believe * * since it was planted * * * I don't re- 
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member any traffic signs in that  area. I know i t  is a 55-mile an hour 
zone now and I don't remember whether legally i t  has always been 
a 55-mile zone." 

And the witness continued: "When I went out on that  evening of 
April 2, 1958, I found a pedestrian had been struck apparently by a 
pick-up truck * * Percy Allen Green said that  he had been driving 
the truck, and * * told me that  he was headed south on the Atlantic 
Beach Road, a t  about 40 miles per hour, 35 to 40 miles per hour, andi 
that he did not see anything until he was right on top of these two 
pedestrians. He said the right front of his truck struck one of the 
pedestrians and that  he applied his brakes and stopped in his right 
lane of traffic. He  told me that  he backed up some few feet and stopped 
and jumped out of his pick-up truck and ran back to where the pedes- 
trian was lying on the right shoulder of the road. At  the time I got 
there the pedestrian * * * Rogers was lying approximately five feet, 
four or five feet, west of the paved portion of the road * * * I began 
questioning Percy Green again and along in the company with Gart- 
man we went to a point that  Percy told me his truck stopped after 
striking the pedestrian and Mr. Gartman agreed that  this was approxi- 
mately the vicinity of where the truck stopped. I stepped the dis- 
tance from the point to  where the body was lying and it  was approxi- 
mately 73 feet, 30 steps, * * * I asked Mr. Green if he ran on the 
shoulder of the road and he said he did not. I took Mr. Gartman and 
Mr. Green, and with the aid of a flashlight and the light of the on- 
coming cars, we went back to the approximate area that  Gartman 
pointed out to  us as being the spot where they were a t  the time of 
the collision. We searched thoroughly and were unable to find any 
tire tracks whatsoever on the shoulder of the road, off the pavement, 
and the only disturbance I could find there was a scuff mark just a 
few inches off the pavement of the road * * * one other thing I 
overlooked. At  that  time, when I arrived * * * I could see shadows 
* * * '  ~t is not a skid mark, but i t  is a mark that  a tire makes just be- 
fore it skids on the pavement, fades away I will say within a couple 
of hours after i t  is made, and I could see that  in the right lane of traf- 
fic headed south, which led t o  the approximate point of the pickup 
truck. The shadows were south of and past the point of impact * * 
I looked carefully and was unable to  find any sand, dirt or debris on 
the hard surface of the highway a t  and along as to  where I deter- 
mined the impact to  be. Mr. Green told me that  he was meeting 
oncoming traffic from Atlantic Beach headed north and he was 
headed south. He said his lights were in low beam. I checked the 
truck * * * the brakes were good * * both headlights were burn- 



218 I N  T H E  SUPREME COURT. [252 

ing * * " although one of them was knocked a t  a crazy angle " * * 
There were clumps of weeds, most of it rye grass 18 t o  24 inches high, 
where I discovered Mr. Rogers. It grew up fairly close t o  the edge of 
the road, 8 or 10 inches off the shoulder of the road. Those weeds had 
sand spurs on them. When I got there I got them in my shoes and 
socks " * * I found no tire marks whatsoever on the sand * * * The 
tire marks which I did find were right in the center of the lane * * * 
in the proper place. The terrain on the side of the road is uneven. 
T'here were no paths along the shoulder on April 2, 1958 * * The 
speed limit at  that  area on April 2, 1958 was 55 miles per hour * * *." 

And there was evidence tending t o  lndicate tha t  the 1500 feet re- 
ferred t o  in the testimony was a part of the causeway leading from 
Morehead City to  Atlantic Beach; that  the men on the ship had been 
cautioned about walking along the causeway; tha t  i t  was generally 
known tha t  they should walk on the side facing the oncoming traffic; 
and that  deceased had been stationed on the ship about four months. 

At  +he close of plaintiff's evidence t'he defendant moved for judg- 
ment as of nonsuit. The motion was allowed. Plaintiff excepted and 
gave notice of appeal, and appeals t o  Supreme Court and assigns error. 

Elmore & Martin for plaintiff, apptdlant. 
Uzzell & DuMont for defendant, appellee. 

WINBORNE, C.J. When the evidence shown in the record of case on 
appeal here involved is taken in the light most favorable to  plaintiff, 
giving to  him the benefit of every reasonable inference t o  be drawn 
therefrom, as is done in considering demurrer t o  the evidence, this 
Court is of opinion that  plaintiff fails t o  make out a case of action- 
able negligence for alleged wrongful death of plaintiff's intestate. 

I n  an action for recovery of damages for wrongful death resulting 
from actionable negligence, the plaintiff must show: First, tha t  there 
has been a failure on the part of defendant t o  exercise proper care in 
the performance of some legal duty which the defendant owed plain- 
tiff's intestate under the circumstances in which they were placed; 
and, Second, tha t  such negligent breach of duty was a proximate 
cause of the injury which produced the d e a t h ,  a cause tha t  produced 
the result in continuous sequence, and without which it  would not have 
occurred, and one from which any man of ordinary prudence could 
have foreseen that  such result was probable under the facts as they 
existed. Whitt v. Rand, 187 N.C. 805, 125 S.E. 84; Mitchell v. Melts, 
220 N.C. 793, 18 S.E. 2d 406, and cases cited. Also Murray v.  R. R., 
218 N.C. 392, 11 S.E. 2 4  326; Mills v. Moore, 219 N.C. 25 12 S.E. 
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2d 661, and cases cited. White v. Chappell, 219 N.C. 652, 14 S.E. 2d 
843; Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d 239; Luttrell v. Min- 
eral C'o., 220 N.C. 782, 18 S.E. 2d, 412; Morgan v. Coach Co., 225 N. 
C. 668, 36 S.E. 2d 263; Mintz v. Murphy, 235 N.C. 304, 69 S.E. 2d, 
849, and cases cited. Sowers v. Marley, 235 N.C. 607, 70 S.E. 2d 670; 
Wall v. Trogdon, 249 N.C. 747, 107 S.E. 2d, 757; Grant v. Royal, 250 
N.C. 366, 108 S.E. 2d 627. 

There must be legal evidence of every material fact necessary to 
support a verdict, and the verdlict "must be grounded on a reasonable 
certainty as to probabilities arising from a fair consideration of the 
evidence, and not a mere guess, or on possibilities." 23 C.J. 52. dlitch- 
ell v. Melts, supra, and cases cited. 

If the evidence fails to establish either one of the essential elements 
of actionable negligence, the judgment of nonsuit must be affirmed. 
Mitchell v. Melts, supra. 

And the principle prevails in this State tha t  what is negligence is 
a matter of law, and when the facts are admitted or established, the 
court may say whether i t  does or does not exist. "This rule extends 
and applies not only to  the question of negligent breach of duty but 
also the feature of proximate cause." Hicks v. Mfg. Co., 138 N.C. 319, 
50 S.E. 703; Russell v. R. R., 118 N.C. 1098, 24 S.E. 512; Clinard v. 
Elec. Co., 192 N.C. 736, 136 S.E. 1 ;  iMurray v. R. R., supra. 

In  the light of these principles applied to  the factual situation in 
hand, however regrettable the death of plaintiff's intestate may be, 
the evidence is wholly insufficient t o  make out a case of actionable 
negligence against defendants. Negligence is not t o  be presumed from 
the mere fact of injury or tha t  the intestate was killed. 

The judgment of nonsuit must be 
Affirmed. 
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JOHN MAVROLAS v. EARL GREGORY AND VISf3IE R. GREGORY. 

(Filed 23 March, 1960.) 

Automobiles § 42g- 
Plaintiff's evidence, considered in the light most favorable to him, 

tending to show that before e~llteriug an intersection with a dominant 
street, he stopped at a point from which he  could see along the dominant 
highway, and did not m w e  into the intersection until he saw no traffic 
approaching, and th& upon entering the intersection he saw defend- 
ant's vehicle some 150 feet away, approaching from his left a t  a high 
rate of speed along the dominant highway, that he then stopped his car 
and was hit by defendant's car, is held not to disclose contributory negli- 
gence as a matter of law. 

APPEAL by plaintifi from Mintz, J., a t  September 1959 Civil Term, 
of NEW HANOVER. 

Civil action to recover for personal injury and property damages 
allegedly resulting from actioneble negligence of defendants arising 
out of an automobile collision a t  the intersection of Eighth and Castle 
Streets in the city of Wilmington, North Carolina. 

In  their brief filed on this appeal defendants, appellees, concede, 
for the purposes of the appeal, that  the testimony of plaintiff makes 
out a pn'ma facie case of actioneble negligence against the defendants. 
But they aver in their answer and upon trial contend that  plaintiff 
was contributorily negligent in the operation of his automobile in 
bringing about his injury and damage; that Castle Street, approxi- 
mately fifty feet wide, runs east and west and is a paved through 
street, and Eighth Street approximately thirty feet wide, runs north 
and south and is a subservient street, in said city of Wilmington, with 
'Stop1 signs duly erected a t  the northwest and southeast corners of 
Eighth and Castle Streets, requiring all traffic moving north and south 
on Eighth Street to come to a complete stop before entering or at- 
tempting to cross Castle Street. (It being stipulated and agreed that 
the stop signs referred to in the testimony were placed there by the 
proper ordinances of the city of Wilmington, controlling traffic on 
Eighth Street.) 

And upon trial in Superior Court plaintiff, testifying in behalf of 
himself, gave this narrative of the incident in question: "* * ' I came 
to the intersection of Eighth and Castle Streets and stopped because 
there was a Stop sign there. I came to a complete stop. Two cars pass- 
ed in the opposite direction * * * east and west. After the two cars 
passed, I looked and there were no cars there and I started slowly 
into the intersection and when I went about 10 or 15 feet in the inter- 
section I heard some noise and I saw the car coming so fast that I 
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stopped. When I saw the car it was about 150 feet from me and when 
I saw ~ t .  I stopped. I t  did not slow up or stop and while I was waiting 
for him to pass he ran into me. H e  did not istop when he got in the 
intersection, nor did he slacken his speed. I n  my opinion he was travel- 
ing over 50 miles per hour. When he struck the front wheels of my 
car it spun and threw me on the northwest sidewalk * *." 

Then on cross-examination plaintiff continued: "* * * Eighth Street 
inter6ects at right angles with Castle Street * * * I imagine Eighth 
Street 1 5  26 feet wide and Castle Street about 50 feet. There is a red 
store bulldlng on the west side and on the northwest corner of the in- 
tersection of Eighth and Castle Streets. The northwest corner is a 
large store building tha t  comes up to  the sidewalk on Castle; and on 
the left of Eighth Street there is a large two-story white house on the 
nortl~wsr corner and that  house is right jam up against the sidewalk 
on Castle Street and almost to the sidewalk on Eighth Street. I don't 
recall there were any cars parked on Eighth Street as I approached 
Castle Street, right or left * * * I\ly car was the only car there when 
I came to  the intersection * * I stopped before I hit the Stop sign. 
I stopped in front of the street. Yes, the Stop sign is 15 or 20 feet 
north of the northern line of this street. I went t o  the sign * * I said 
while I was stopped' two cars came by- one east and the other west, 
and I stayed right there. When it was clear, I looked both sides again 
and got out into the street * * * I heard a noise from a car running 
fast * ' ' I was in low gear, going from the standstill * * * a t  the time 
I saw tlle car i t  was about 150 feet away;  tha t  is, I don't know exact- 
ly if i t  i~ half a city block. You asked me if i t  is not a fact tha t  when 
I saw the other car i t  was entering the intersection just as I pulled 
out. I answer you 'Yes, sir, I stopped.' You asked me if just a s  I pull- 
ed my Jeep out I heard this car right a t  the intersection, and I answer- 
ed 'The first time I seen it, yes, sir.' " 

And plaintiff upon recall continuedr: "I testified yesterday tha t  I 
stopped at the Stop sign at  Castle Street. A t  tha t  point I could see t o  
my left down Castle Street. Castle Street East, to my left, is level for 
several blocks and I see there were no cars parked to  my left along 
the left side of Castle Street. After I stopped I pulled into the inter- 
section and I heard the  noise and looked and saw Mr. Gregory's car. 
I said the car was about 100 feet away and I said tha t  I hadl then 
stopped. Castle Street there is a little hill and you can't see all the 
way down. Yes, I can see all the way of the block. After I looked both 
sides I got in the intersection and I did say I stopped, and the car was 
100 feet away. In  answer to  your question- 'Why didn't you go on 
across the intersection?'-- I say, I can't go across the  intersection be- 
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cause he was going so fast. I didn't want him to hit me in the center. 
The accident happened in the middle of Castle Street. My car was 
10 or 15 feet inside the intersection when i t  was hit. I did not go back 
and look a t  the debris in the street after the accident. I saw the police- 
man look a t  it. I heard him testify i t  was about ;two feet from the 
center line of Castle Street. I heard the policeman say that yesterday. 
The policeman looked in the street, yes, sir. * I did not itry to  
back up or go through the intersection. I did say that  when I first 
saw the car i t  was 150 feet away and I didn't back up or go forward 
to get out of the street. * * ' Q. Is i t  not a fact that  this car was com- 
ing into this intersection when you first saw i t  and you tried to  stop, 
and your car was hit when you stopped? A. When I saw his car? Yes, 
sir, I was in the intersection-when I saw his car, I stopped. Q. Was 
not Mr. Gregory's car right there going into the intersection, on top 
of you, when you first saw it? A. Yes, sir.' " 

Then C. E. Merritt, a member of the Wilmington Police Force, as 
witness for plaintiff testified in pertinent part, substantially as fol- 
lows: "* * On the 19th of March, 1958 * * about 2 o'clock in rthe 
afternoon, I investigated a collision a t  the intersection of Eighth and 
Castle Streets." The witness then testified in detail in substantial ac- 
cord with the narrative given /by plaintiff as to the happening of the 
event. And then the witness continued: "I questioned Mr. Gregory, 
and he stated Mr. Mavrolas didn't stop, or he didn't see him 
stop * *." 

Then the witness continued : "* * from the dirt and debris, I found 
this accident happened entirely in the westbound traffic lane on Castle 
Street. It was on the right of the center line of the intersection; the 
center line of Eighth Street to the north of the center line of Castle 
Street. It was nearer the center line of Eighth Street than the center 
line of Castle There is a Stop sign just north of the northern line 
of Castle Street and one on the southeast corner. Castle Street has 
been denominated as a through street." 

Plaintiff, being recalled, testified: ['I testified yesterday that I stop- 
ped a t  the Stop sign a t  Castle Street. At that  point I could see to my 
left down Castle Street. Castle Street east t o  my left is level for sev- 
eral blocks and I see there were no cars parked to  my left along the 
left side of Castle Street." 

Then plaintiff, the witness, summarized in substantial accord testi- 
mony theretofore given by him. 

When plaintiff rested his case motion of defendants for judgment 
as of nonsuit was allowed, to which plaintiff excepts and gives notice 
of appeal and appeals to Supreme Court, and assigns error. 
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Aaron Goldberg for plaintiff, appellant. 
Poisson, Campbell & Marshall for defendants, appellees. 

WINBORNE, C. J. Much has been written on the law pertaining to 
the subject of this action. Hawes v. Refining Co., 236 N.C. 643, 74 
S.E. 2d 17; Matheny v. Coach Co., 233 N.C. 673, 65 S.E. 2di 361; 
Batchelor v. Black, 232 N.C. 314, 59 S.E. 2d 817; and on petition to 
rehear 232 N.C. 745, 61 S.E. 2d 894; Budders v. Lassiter, 240 N.C. 
413, 82 S.E. 2d 357; Jackson v. McCoury, 247 N.C. 502, 101 S.E. 2d 
377 and others. 

But conceding, as is done for the purpose of this appeal, that the 
evidence taken in the light most favorable to plaintiff makes out a 
prima facie case of actionable negligence against the defendants, the 
pivotal question is whether the evidence shown in the record of case 
on appeal, taken in the light most favorable to plaintiff, and giving to 
him the benefit of every reasonable intendment and inference to be 
drawn therefrom, tested by pertinent statutes of this State and de- 
cisions of this Court, is so clear in meaning as to sustain the defend- 
ants' contention that plaintiff was contributorily negligent as a mat- 
ter of law in the operation of his motor vehicle a t  and in the intersec- 
tion, and that  such negligence was a proximate cause of the collision. 

The Court is constrained to hold that the evidence presents a case 
for the jury on the issue of contributory negligence. Hence there is 
error in the judgment as of nonsuit. Cases relied upon by appellee are 
di8tinguishable in factual situation from those in the case in hand. 

Therefore since in the light of this holding there must be a new trial, 
the Court refrains from a discussion of the evidence. 

Reversed. 



224 IK' T H E  SUPREME CO'C-RT. 1252 

BARBARA E. CASE v. OATO'S OF NORTH OAROLINA, ISC. 

(Filed 23 March, 1060.) 

1. Negligence 8 37P- 
Evidence tending t o  show that  the floor upon which a customer fell 

had been waxed the previous night, wWhont any evidence that  the wax- 
ing was done other than in the usual and customary manner with ma- 
terial approved and in general use, and wilthout any evidence of any 
accumul&tion of wax a t  the spot where plaintiff fell or any evidence d 
negligence in the application of the wax, is insufficient to be subn~itted 
to tihe jury on the issue of the proprietor's negligence. 

2. same-- 
Evidence tending to show that  a customer slipped and fell when she 

stepped on a coat hanger lying partly in the waxed aisle and partly 
hidden by a display of dresses, wil tbut  any evidence a s  to who was 
responsible for the hanger being on the floor or how long it had been 
there, is insufficient to be submitted to the jury on the ihsne of the 
p r o p ~ i e t o f s  negligence. 

3. Negligence 8 3 7 k  

The proprietor of a store is not a n  insurer of the safety of his cus- 
tomers but owes them the duty to exercise ordinary care to keep the 
premises in a reasonably safe condition and to give warning of hidden 
perils or unsafe conditions insofar as  they can be ascertained by him 
from reasonable inspection and supervision. 

APPEAL by defendant from Clarkson, J., September 28, 1959, "B" 
Civil Term, MECKLENBURG Superior Court. 

Civil action to  recover for personal injuries to plaintiff alleged to 
have been proximately caused by defendant's negligence in maintain- 
ing its ladies clothing and accessories store in an unsafe condition in 
tha t  i t  placed, or permikted a plastic garment or dress hanger t o  re- 
main on the floor partially concealed from plaintiff's view. The floor 
was freshly waxed and slippery. When plaintiff stepped on the hanger 
i t  slipped, causing her t o  fall, as a result of which she sustained serious 
and permanent injuries. Defendant denied negligence and pleaded con- 
tributory negligence. Both parties offered evidence. The defendant's 
timely motions for nonsuit were overruled. The court submitted issues 
of negligence, contributory negligence, and damages. The jury ans- 
wered all in favor of the plaintiff. From the judgment on the verdict, 
the defendan* appealed. 

Carpenter & Webb, By: William B. Webb for defendant, appellant. 
Lecm Olive and W .  Fnison Barnes for plaintiff, appellee. 



N. C.] SPRING TERM, 1960. 225 

HIGGINS, J. The evidence disclosed the accident occurred on Sat- 
urday afternoon, May 31, 1958, in the defendant's ladies wearing ap- 
parel and accessories store in Mount Airy. sit the time of her fall and 
injuries the plaintiff was one of 15, 20, or more customers in the store. 
The main store room is approximately 50 feet long and 20 feet wide. 
Along the walls, throughout most of its length, racks were maintained 
on which were displayed coats and dresses. Each garment was on a 
separate dress hanger with the hook over a long metal rod parallel to 
the wall. I n  the middle of the floor there was a display counter, about 
four feet high, for accessories. On either side of this counter there was 
a narrow aisle, about five feet wide, extending from the front t o  a 
point near the rear. I n  the rear, to the left of the center, was located 
the cashier's desk. T o  its right was a small clothes rack containing 
ladies coats and desses. The customers walked up and down bhe two 
aisles to  examine coats and dresses on the hangers near the walls and 
the accessories on the counter in the center. 

The plaintiff testified: "In my hand I had this purse . . . and also 
. . . my aunt's handbag. . . . After I looked through the clothes a t  
the rack, I started to the back of the store, . . . I started down the left 
aisle . . . back towards the right a t  the desk, . . . I started around the 
rack of dresses . . . I stepped on something and began t o  slide. . . . 
I was walking a t  a normal rate of speed. . . . I was most certainly 
looking where I was going. . . . I was more interest4 in what was in 
front than what was on the floor. . . . I saw the object I fell on. . . . 
Exhibit No. 1 is like the hanger I fell on." 

The hanger was described as being about three-eighths-inch thick, 
18 inches wide, curved, with a metal hook a t  the apex. The garment 
hanger, a t  the time plaintiff stepped on it, was partly concealed under 
the clothes rack and partly exposed in the passageway. The plain- 
tiff's evidence disclosed the tile or terrazzo floor had been waxed the 
previous night. I t  was "clean and slick." The evidence also disclosed 
bhat the store maintained a small rack near the cashier's desk which 
was provided for garment hangers not in use. 

Decision on this appeal turns on the question whether the evidence, 
in the light most favorable to  the plaintiff, is sufficient to  permit a 
reasonable inference the defendant breached its duty t o  the plaintiff 
in the manner alleged. Admittedly the plaintiff was an invitee in the 
defendant's store. It is likewise admitted she fell on the garment hang- 
er and as a result of the fall sustained injury. 

The evidence, in its most favorable aspect to the plaintiff, fails to 
show the floor was negligently constructed, or tha t  its previous wax- 
ing was other than in the usual and customary manner with mater- 
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ials approved and in general use. There is a total lack of evidence of 
any accumulation of wax on the floor st the place where the plaintiff 
fell, or elsewhere. "The fact that  a floor is waxed does not constitute 
evidence of negligence. Nor does the mere fact that  one slips and falls 
on a floor constitute evidence of negligmce." Barnes v. Hotel Co., 229 
N.C. 730, 51 S.E. 2d 180. 

Examination of the cases in which this Court has held evidence 
sufficient to  go to the jury will disclose the oil, grease, wax, or similar 
substance, was negligently applied and a spot accumulation was per- 
mitted by the proprietor, or that the substance was placed on the 
floor by a third party and permitted to remain after actual or con- 
structive notice to  the proprietor. Waters v. Harris, 250 N.C. 701, 110 
S.E. 2d 283; Anderson 21. Amusement C'o., 213 N.C. 130, 195 S.E. 
386, and cases cited. 

Negligence is also alleged in that  the defendant placed or permitted 
to remain in its aisle, or near thereto, the garment hanger over which 
the plaintiff fell. There is no evidence any agent or employee of the 
store placed it  there, or knew of its position. I n  fact there is no evi- 
dence it  was discovered until the plaintiff fell. For all that appears, 
some one of the 15, 20, or more customers examining dresses on the 
racks and removing some to the dressing room for a try-on, may have 
dropped i t  or caused it  to fall from the rack. I n  fact, the plaintiff's 
companion had already carried four dresses from the racks t o  the 
dressing room. So far as the evidence discloses, the plaintiff was the 
first to discover the hanger on the floor. "The proprietor of a store is 
not an insurer of the safety of customers while on the premises. But 
he does owe to them the duty to  exercise ordinary care to keep the 
premises in a reasonably safe condition and t o  'give warning of hid- 
den perils or unsafe conditions in so far as can be ascertained by rea- 
sonable inspection and supervision.' " Hood v. Coach Co., 249 N.C. 
534, 107 S.E. 2d 154; Waters v. Ham's, supra; Barnes v. Hotel Co., 
supra; Ross v .  Drugstore, 225 N.C. 226, 34 S.E. 2d 64; Anderson v. 
Amusement Co., supra. 

We conclude that  under the uniform holdings of this Court the evi- 
dence was insufficient to permit a reasonable inference of the defend- 
ant's negligence in either of the particulars alleged. The defendant's 
Assignment of Error No. 1, based on Exception No. 6, (refusal to non- 
suit) must be sustained. I n  view of this disposition, other assignments 
need, not be considered. The judgment entered in the superior court is 

Reversed. 
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STATE v. JAMBS DDWARD MUMFORD. 

(Filed 23 March, 1960.) 

1. Criminal Law 3 9 P -  

The statement of the court upon objection by defendant's counsel to 
the solicitor's smiling and laughing while cross-examining defendant's 
witness, "Look sour, Mr. Solicitor" cannot be held prejudicial when the 
record fails to show what occasioned the mirth and pleasantry com- 
plained of, since in the absence of such showhg it  cannot be m e r t a i n e d  
that  the occurrence had the effect of discrediting the witness. 

2. Oriminal Law 3 16- 
!Fhe burden is on a'ppellanlt to show that  the error complained of was 

prejudicial and amounted to a denial of a substantial right. 

3. Automobiles 3 75 :  Criminal Law 3 134- 
Where, in a proswticm for operating a vehicle on a public highway 

while under the influence of intoxicating liquor, defendant admits in his 
teabimony that  he  had theretofore been couvicted of a similar offense, 
 the court may assume the truth of the admimion and instruct the jury 
peremptorily that  if i t  should find rthe defendant guilty the verdict should 
show that  it  was for a second offense. 

APPEAL by defendant from Fn'zzelle, J., October-Kovember 1959 
Term, of LENOIR. 

Defendant was tried in the Municipal-County Court of Kinston 
and Lenoir County on charge of operating a vehicle on the public 
highway while under the influence of intoxicating liquor, this being 
"the second such offense." From adverse verdict and judgment he ap- 
pealed to Superior Court and trial was had de novo. 

Plea: Not guilty. Verdict: "Guilty as charged, second Offense." 
Judgment: Prison sentence, 3 months. 
Defendant appealed and assigned errors. 

Attorney General Bruton and Assistant Attorney McGalliard for 
the State. 

Clarence E. Gerrans for defendant, appellant. 

PER CURIAM. During cross-examination of a defense witness by 
the Solicitor, counsel for defendant objected "to the Solicitor smiling 
and laughing when cross-examining the witness." Thereupon the trial 
judge reproved: "Look sour, Mr. Solicitor." Defendant insists that  
the conduct of the Solicitor and the admonition of the court interject- 
ed such levity as t o  "totally discredit and impeach the witness." 

A careful reading of the record in context fails to  disclose what oc- 
casioned the mirth and pleasantry complained of. The content of the 
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testimony gives no clue. "The burden is on the appellant not only to 
show error, but t o  show prejudicial error amounting t o  the denial of 
some substantial right." Taylor Co. v. Highway Commission, 250 N. 
C. 533, 539, 109 5.E. 2d 243. The record fails t o  show tha t  the state- 
ment of the trial judge tended t o  cast doubt upon the testimony of the 
witness or t o  impeach his credibility. 

Defendant excepted t o  the charge of the court with reference t o  a 
prior conviction of defendant on a similar charge. During the course 
of the trial defendant, in open court, admitted a prior conviction. Af- 
ter such judicial admission, the court had the right to  assume that  i t  
was true and t o  peremptorily instruct the jury t o  so consider it. Mil- 
ler v. Mateer, 172 N.C. 401, 406, 90 S.E. 435. 

The State's evidence was sufficient to take the case to  the jury. The 
charge is free of prejudicial error. In  the conduct of the trial we find 
nothing that  justifies a new trial. 

No error. 
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JUNE CARTER LITTLE, ~ M I N I ~ T R A T O R  CUM TESTAMENT0 A N N E X 0  OF THE 

ESTATE OF ZEB GRUBB LITTLE A N D  INDWIDUALLY, PLAINTIFF V. 

WACHOVIA BANK AND TRUST COMPANY, EXECUTOR AND TRUSTEE 

UNDER THE WILL OF ZEB V. GRUBB, ALMA LEE GRUBB, W. B. HUNT, 
ADMINISTRATOR OF THE ESTATE OF ROBERT LAY GRUBB, LILLIAN 
HUNT GRUBB, ROBFjRT LAY GRUBB, JR., ROCIHEILLE T. GRUBB, 
MART LOUGENIA GRUBB W. B. HUNT, GUARDIAN OF MARY LQU- 
GENIA GRUBB, EDNA GRUBB LI'ITbE, BEULAH GRUBB FITZ- 
GBRALD, R. C. FITZGmRALD, EULA (EULAH) GRUBB BEXK, R. T. 
BDCK, ZDTTA GRUBB WAUSEXR, H. 0. WALSER, TKEO GRUBB, 
MIRIAM S. GRUBB, A N D  J U N E  H. LITTLE, DEFENDANTS. 

(Filed 6 April, 1960.) 

1. Declaratory Judgment  Act 5 1- 
If the complaint alleges facts constituting a cause of action cognizable 

under the Declamtory Judgment Act, the action will be so determined, 
notwithstanding the  failure of bhe complaint to make specific reference 
to the statute, since the facts alleged determine the nature of the relief 
to be granted. G.S. 1-2.53, et aeq. 

A person claiming under the will of a beneficiary of a testamentary 
trust may maintain an action under the Declaratory Judgment Act to 
determine the estate taken by his testaltor under the trust. 

The Declaratory Judgment Act enables courts to take cognizance of 
disputes a t  a n  earlier stage than permitted by ordinarg legal procedure, 
and while the Act does not confer jurisdiction on t h e  courts to determine 
purely speculative matters and does not authorize anticipatory judg- 
ments or advisory opinions, a party claiming a vested and presently 
determinable interest under a will, controverted in good faith by other 
interested parties, so that  i t  appears that adjudication thereof will pre- 
vent future litigation, the courts have jurisdiction to determine the mat- 
ter even though the eniosment of the estate claimed must be D O S ~ D O ~ ~ ~  - - - - - 
until the termination of a prior trust. 

4. Wills 5 31- 

,4 will must be construed to ascertain the intenft of the testator 
gathered from the four corners of the instrument, read in the light 
all facts and circumstances surrounding and known to the  testator. 

5. Wills § '33- Beneficiaries held t o  t a k e  vested interest defeasible 
t h e  event of death without issue prior t o  termination of trust.  

Under the terms of a will setting up  a trust  estate fo t  a period 
twenty years and directing that  the entire income from the trust be paid 
to designated beneficiaries in stipulated percentages and that  a t  the 
termination of the trust the corpus should be divided among them in 
like percentages, with further provision that upon the death before 
termination of the trust of any beneficiary without issue him surviving 
his share should be added to the residue of the estate, held, the bene- 
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ficiaries each take a n  interest in the income and corpus vested a s  of 
the date of the death of testator, which interest is  defeasible upon his 
death without issue him surviving prior to the termination of the trust, 
so that  the interest of a beneficiary dying without issue prior to the 
termination of the trust cannot be transmitted by his will or descend 
t o  his heirs. 

The presumption against partial intestacy is a rule of construction 
employed to ascertain the intent of testator. 

The law favors the early vesting of estates, and a n  estate vests a s  of 
ithe death of testator if there is no condition precedent to its present 
enjoyment save bhe termination of a preceding estate, unless the will 
itself provides a later time by express language or necessary implica- 
[tion, and adverbial clauses designating time do not ordinarily indicate 
~ u c h  intent but will be construed a s  designating the time when the en- 
joyment of the estate is to begin. 

8. Same-- Share of ultimate beneficia~y held exempt from clause pro- 
viding for  defeasance upon dea th  without issue prior to termination 
of trust.  

Under the t e r n s  of a will setting up a trust estate and directing that  
the income therefrom be paid to designated beneficiaries in stipulated 
percentages with provision for  distribution of the corpus in like per- 
centages upon the termination of the trust, with further provision that  
the share of any beneficiary dying without issue prior to the Cermina- 
tion of the trust should be added to the residue of the estate, but with 
fur ther  provision that  the share of the widow should be paid to her for 
life and after her death that  par t  of the estate should go in fee simple 
to a designated nephew, who was regarded a s  a son and was a primary 
object of testator's bounty, held, the share of t h e  nephew was not sub- 
ject to the defeasance clause, and upon his death without issue during 
the life of the widow, his interest in remainder passd under his will to 
the beneficiary designated by him. 

9. Wills § 3.3- Under t h e  te rms  of t h e  t rus t  in this case, share of in- 
come of beneficiary dying without issue should be added to income 
for  distribution. 

Under the terms of a will sebting up  a trust estate and  directing that  
the entire income therefrom be paid out  in  designated percen~tages 
(amounting to 48%) to specified beneficiaries, except fo r  the widow, 
who was to receive the residue of the income, with further provision 
t h a t  if any beneficiary should die without issue him surviving, prior to 
the termination of the trust, his share should be added to the residue, 
held, upon the death of one of the beneficiaries without W u e  him m r -  
viving his share of the income should not be added to the corpus of the 
trust, since the will directed that all the income should be disbursed, 
but such share of the income should be added to the residue of the in- 
come estate and paid to the widow during the term of her life. 
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10. Wills § 3- Under terms of this  t rust ,  lapsed legacy of person who 
was also residuary legatee held not  t o  pass under residuary clause. 

Under the terms of a will setting up a trust and directing that the 
income therefrom be paid to designated beneficiaries in specified per- 
centages, with the widow to receive the inconle from the residue for 
life, and that  the corpus of the trust should be divided in like percent- 
ages twenty years after testator's death, except for the share of the 
widow, which should go in fee to one of the beneficiaries theretofore 
named, wit11 further provision that if any beneficiary should die with- 
out issue hlm surviving his share should be added to the residue of the 
estate, held upon the death without surviving issue of the beneficiary 
who was also the residuary beneficiary of the widow's share, his share 
of the percentage of the col-pus of the estate is divested and cannot go 
to his legatees or distrihutees e\-en though such beneficiary was also the 
ultimate beneficiary in fee of that  part held for the midon- for her life, 
and as  to such share the testator died intestate. 

11. Wills § 3% 
The presumption against partial intestacy is merely a rule of con- 

struction, and cannot have the effect of transferring property in the 
face of contrary provisions of the will. 

r n d e r  the terms of a mill bequeathing a business interest to testator's 
brother, with a further bequest of a percentage of the income from a 
trust estate from which was to be deducted the net value of the busi- 
nes.; interest theretofore bequeathed, held, the deductions from the 
brother's share of the income in the amount of the specific bequest mas 
properly added to the corpus of the trust, and was not income to be dis- 
bursed to the income beneficiaries. 

13. Trusts 9 1 9 -  
Where discretion is vested in the trustees in determining what items 

should he considered income and what items corpus of the estate, the 
exercise of such discretion will not be disturbed unless in contravention 
of the intent of testator as  expressed in the instrument or unless the 
discretion is manifestly abused. 

14. i l l  3 :  Costs § 4- 

Under the provisions of G.S. 6-21, the court properly directs in the 
exercise of its discretion that  the costs of a n  aotion to construe a will, 
including reasonable counsel fees, be paid out of the corpus of the estate. 

APPEALS by defendants (other than Alma Lee Grubb, Edna Grubb 
Little and Jeane H. Little) from Thoinpson, S. J., July 1959 Special 
Term of DAVIDSON. Docketed and argued as case No. 382 a t  Fall 
Term, 1959. 

This action was instituted pursuant to  the Declaratory Judgment 
Act, G.S. 1-253 e t  seq. ,  for construction of certain trust  provisions of 
the will of Zeb Vance Grubb. deceased. 
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Zeb Vance Grubb died testate 31 August 1949. His will, dated 5 
March 1946, and a codicil dated 30 April 1946, were admitted to  
probate 8 September 1949. The codicil is not involved here. Specific 
devises and bequests, valued a t  $51,844.28, are not in controversy. 

The pertinent provisions of the will are: 
'[Article VI. I give and bequeath .to my brother, Robert Grubb, 

all of my stock in the Grubb Motor Lines, Inc., together with any 
and all indebtedness due me by Grubb Motor Lines, Inc." 

"Article XIV. I give, bequeath and devise all of the residue and 
remainder of my property and estate, of every nature whatever 
and wheresoever situated, t o  Wachovia Bank and Trust Company 
and Zeb Grubb Little, as Co-Trustees, in trust for the following 
uses: 

"(1) The entire net income derived from my trust estate shall 
be paid monthly, or quarterly, after the expiration of three years 
from the date of my death and probate of this will, to  the following: 

" ( a )  Edna Grub Little, four per cent. 
(b)  Beulah Grubb Fitzgerald, four per cent. 
(c) Eula Grubb Beck, four per cent. 
(d)  Theo Grubb, four per cent. 
(e) Emma Grubb, four per cent. 
( f )  June Carter Little, four per cent. 
(g) Zeb Grubb Little, four per cent. 
(h)  Robert Grubb, twenty per cent, from which is to  be deduct- 

ed the net value of the bequest in Article VI. 
(i) The residue, or remainder, t o  my wife, Alma Lee Grubb, 

for and during the term of her natural life, and after her death t o  
my nephew, Zeb Grubb Little. I n  the event that  my wife, Alma 
Lee Grubb shall not be living a t  the time of my death, then the 
said residue is t o  go to  the said Zeb Orubb Little. 

"This trust t o  remain and continue for the period of twenty (20) 
years from and after my death and probate of this will. I hereby 
direct that  payment, or payments, under this paragraph shall be 
made to the ones designated herein, in person, and shall not be as- 
signed, transferred or conveyed. 

"(2) If either of the above named, Edna Grubb Little, Beulah 
Grubb Fitzgerald, Eula Grubb Beck, Theo Grubb, June Carter 
Little, Zeb Grubb Little, or Robert Grubb, should die prior to  the 
full and final termination of the trust herein created, andl if he or 
she shall leave lawful issue surviving him or her, said parties' share, 
or the undistributed portion thereof, shall inure to the benefit of 
his or her surviving issue. And in the event that  either of said 
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parties shall die without leaving lawful issue surviving him or her, 
their respective shares shall be added to the residue of my estate. 
I n  the event tha t  Emma Grubb should die prior t o  the termination 
of this trust, her share shall go t o  my niece, Lou Grubb. 

"Article XV. At  the expiration of twenty (20) years from the 
date of my death or probate of this will, this trust shall thereupon 
terminate and the title t o  said remaining property shall immediate- 
ly vest as follows: 

(1) Edna Grubb Little, four per cent. 
(2) Beulah Grubb Fitzgerald, four per cent. 
(3)  Eula Grubb Beck, four per cent. 
(4) Theo Grubb, four per cent. 
(5) Emma Grubb, four per cent. 
(6) June Carter Little, four per cent. 
(7) Zeb Grubb Little, four per cent. 
(8) Robert Grubb, twenty per cent. 
(9) T o  Wachovia Bank and Trust Company and Zeb Grubb 

Little, as Co-Trustees for Alma Lee Grubb, for and during the term 
of her natural life, the remainder, and after her death, the same 
shall immediately vest in Zeb Grubb Little, in fee simple forever. 
I n  the event that  my wife, Alma Lee Grubb shall not be living a t  
the time of my death, then the said residue is t o  go t o  the said Zeb 
Grubb Little. I n  the event that  either of the above parties should 
die prior to  the final termination of the trust herein created), and 
if he or she shall leave lawful issue surviving him or her, such 
parties' share shall inure t o  the benefit of his or her surviving issue, 
with the exception of Emma Grubb, whose share shall go t o  my 
niece Lou Grubb. The other share, or shares, of either of the parties 
who should die before the termination of this trust without leaving 
lawful issue, shall inure t o  the residue or remainder of this trust 
estate. 

"Article XVI. This trust is t o  continue as t o  the share of Alma 
Lee Grubb for and during the term of her natural life, and a t  her 
death to  be terminated and said interest t o  vest in Zeb Grubb Little, 
in fee simple. 

"Article XVII. I nominate and appoint Wachovia Bank and 
Trust Company . . . and Zeb Grubb Little, t o  be Co-Executors of 
this will. I also authorize the said Trust Company and Zeb Grubb 
Little, acting in its and his capacity either as Executors or as Trus- 
tees, in the exercise of their d,iscretion, . . . t o  determine what is 
principal and what is income and what expenses or other charges 
shall be charged against income and what against principal . . ." 
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The beneficiaries named in the articles of the will above set out 
are mother, wife, brothers, sisters, niece and nephews of testator. He  
died without issue. 

Emma Grubb was testator's mother and predeceased him. 
The executors and trustees withheld from the income share of Rob- 

ert Grubb in the twenty year trust the sum of $20,803.28 as payment 
of the value of the bequest in Article VI of the will, and placed this 
sum of $20,803.28 in the corpus or principal of the trust. 

Robert Grubb died intestate on 24 April 1950 leaving issue. His 
heirs and next of kin are his widow, Lillian Hunt  Grubb, and children, 
Robert Grubb, Jr .  and Lou Grubb. Lou Grubb is a minor. W. B. Hunt  
is administrator of the estate of Robert Grubb and general guardian 
of Lou Grubb. 

Zeb Grubb Little died testate on 20 November 1954, leaving no 
widow or issue surviving. His brother, June Carter Little, is adminis- 
trator, c. t .  a., of his estate and the sole beneficiary under his will. 
June Carter Little, individually and as  administrator, c. t. a., of Zeb 
Grubb Little's estate, is plaintiff in this action. Edna Grubb Little 
is mother and Jeane H.  Little is wife of June Carter Little. 

Since the death of Zeb Grubb Little the surviving trustee under 
the will of Zeb Vance Grubb has kept in a separate account and un- 
distributed the four per cent share of Zeb Grubb Little in the trust 
income which has accrued since his death. On 8 May 1959 there was 
in this separate account $3,500.00 in United States Treasury bonds 
and $1,137.01 in cash. 

On the date of the judgment in this action all the beneficiaries 
named in Articles XIV, XV and XVI were living except Emma Grubb, 
Robert Grubb and Zeb Grubb Little. 

The matters in controversy are indicated in the following sum- 
maries of the pleadings. 

COMPLAINT: "This action involves the construction of the will of 
Zeb Vance Grubb and the disposition of his residuary estate." Zeb 
Grubb Little died on 20 November 1954, leaving no issue and he will- 
ed all his property to the plaintiff, June Carter Little, and June Car- 
ter Little now owns whatever devisable interests Zeb Grubb Little had 
under the will of Zeb Vance Grubb. After the death of Zeb Grubb 
Little without issue, his four per cent share in the trust income was 
distributable t o  Alma Lee Grubb, widow of Zeb Vance Grubb during 
the term of her natural life. Should she die before the termination of 
the twenty year trust, this four per cent share of income will be dis- 
tributable to plaintiff from the time of her death t o  the termination 
of the trust. Plaintiff is the owner of the remainder interest in the 
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corpus of the Alma Lee Grubb share of the trust as set out in Article 
XV, paragraph (9)  andi Article XVI of the will, together with any 
additions thereto by reason of beneficiaries named in Article XV, 
paragraphs (1) to (8) dying without issue. The interests of Zeb Grubb 
Little under the will of Zeb Vance Grubb vested a t  the death of Zeb 
Vance Grubb and were descendible and devisable and are now owned 
by plaintiff as sole legatee under the will of Zeb Grubb Little. Plain- 
tiff has right to have his interest in the estate of Zeb Vance Grubb de- 
clared. It is necessary in his business that  he know with certainty 
the extent of his property in making financial statements and arrang- 
ing credit. Without certainty in this respect he cannot plan the dis- 
position of his property during his lifetime or by will. He is admin- 
strator, c. t .  a.. of the estate of Zeb Grubb Little and cannot file 
proper accounts with the Clerk of Superior Court without this infor- 
mation. The trustee needs direction for disposal of the four per cent 
income account and plaintiff is interested in the disposition thereof 
since it  affects his remainder interest. 

ANSWER of W. B. Hunt, administrator of Robert Grubb estate, W. 
B. Hunt, guardian of Lou Grubb, Lillian Hunt Grubb, Robert Grubb, 
Jr., Rochelle T. Grubb and Lou Grubb: Upon the death of Zeb Grubb 
Little without issue, all his interests, principal and income, under 
Articles XIV, XV andl XVI of the will lapsed, they were not descend- 
ible or devisable, became a part of the corpus of the residuary estate 
and augmented the shares of the other legatees pro tanto (except that  
of Lou Grubb). The money withheld from the income share of Robert 
Grubb in payment of the value of the bequest in Article VI is a part 
of the corpus of the trust estate. 

ANSWER of Beulah Grubb Fitzgerald, R. C. Fitzgerald, Eula (Eulah) 
Grubb Beck, R.  T .  Beck, Zetta Grubb Walser, H.  0. Walser, Theo 
Grubb and Miriam S. Grubb: When Zeb Grubb Little died without 
issue, all his interests, principal and income, under Articles XIV, XV 
and XVI of the will lapsed, they were not descendible or devisable, 
andl are distributable by intestate succession to  the heirs a t  law and 
next of kin of Zeb Vance Grubb. The sum deducted from the income 
share of Robert Grubb to pay the value of the bequest in Article VI 
is a part of the corpus of the residuary estate. 

ANSWER of Alma Lee Grubb: She is entitled t o  receive the four per 
cent income share of Zeb Grubb Little which has accrued since his 
death, is entitled to  receive this share of the income which shall here- 
after accrue during her lifetime, and is entitled t o  have the corres- 
ponding four per cent of the trust corpus placed in the residue from 
which her income share is computed. She is entitled to  t8he funds with- 
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held from the income share of Robert Grubb in the amount of the 
value of the bequest in Article VI, since i t  is a part of the residue 
and remainder of income to  which she is entitled under the will. At- 
torneys' fees should not be taxed as a part of the costs of the action 
and paid from the residuary estate, since this would require her to 
pay an inequitable portion; the parties should pay their respective 
attorneys individually. 

ANSWER of Wachovia Bank and Trust Company, surviving trustee 
under the will of Zeb Vance Grubb: It has an honest doubt as  to the 
proper distribution of the four per cent share of income, formerly 
payable to Zeb Grubb Little, which has accumulated since his death 
and will continue to accrue until the termination of the twenty year 
trust in 1969; it desires a proper declaration as to  this item. The 
$20,803.28 withheld from the income share of Robert Grubb is prop- 
erly a part of the corpus of the trust estate, and this has been de- 
termined by this trustee, in its discretion, under authority given in 
the will. All other issues are remote, premature and unnecessary for 
the present guidance of the trustee and the court is without jurisdic- 
tion to determine them. Costs should be taxed only against the shares 
in the trust about which there is a present controversy. 

All interested parties and their spouses are parties to this action. 
The findings of fact and judgment exclusive of facts stated herein- 

above, are as follows: 
"This cause coming on to be heard . . . and being heard by the 

Court, with the consent of all parties, without a jury, upon a con- 
sideration of the evidence, both oral and documentary and the argu- 
ments of counsel, the Court makes the following findings: . . . 

"5. . . . The plaintiff and the defendants are all persons who have 
any interest in the subject of this action. All of the defendiants have 
been served, all of them have filed answers, and all of them were 
represented by counsel a t  the hearing of the cause, with the excep- 
tion of the defendant Edna Grubb Little, the mother of the plain- 
tiff, who did not file answer, and Jeane H. Little. 

. . , . . 
"8. The defendant, Edna Grubb Little, was the oldest of the 

testator's brothers and sisters. On August 19, 1936, she was living 
with her husband, Andrew Jackson Little, in Pine Hall, North Car- 
olina, where her husband was engaged in business. She had two sons, 
the plaintiff, June Carter Little, who was born June 5, 1922 and 
Zeb Grubb Little, now deceased, who was born August 23, 1926. 
On August 19, 1936 her husband was killed in an accident, leaving 
her with her two sons, ages fourteen and ten. At this time, the testa- 
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tor made available to  her a house and lots owned by him and lo- 
cated near his own home west of Lexington, North Carolina. She 
moved into this house with her sons, and the testator gave her a 
fee simple deed to  the property in 1937, . . . She still occupies this 
property as her home. She had some property of her own which she 
acquired from her husband, but, beginning about 1940 she found 
i t  necessary to  supplement her income by obtaining work in Lex- 
ington, North Carolina. The two sons went t o  school in Lexington. 
The sons had visited the testator and his wife in the summers prior 
to  the time that  they moved, but after they moved to  Lexington, 
both of them spent a great deal of time in the home of the testator 
and his wife. I n  the afternoon after school, Zeb Grubb Little fre- 
quently went to  his uncle's office in Lexington and stayed with him 
until time to go home, running errands and doing small jobs for 
which he was qualified. About 1940, Zeb Grubb Little moved into 
the home of the testator and his wife and lived there, first with his 
uncle and aunt, and then with his aunt until his death on Novem- 
ber 20, 1954. In  1942, the testator sent his nephew t o  North Caro- 
lina State College and he was a student there about one and one- 
half (1  1,) years prior to  his entry into the United States Army. 
After the war, he was discharged and came back to  Lexington in the 
fall of 1945. After Christmas, he re-entered the University of North 
Carolina and graduated in June, 1949. His uncle paid all of his 
expenses and otherwise maintained him except for government as- 
sistance which he obtained for his education after the war. His 
uncle kept him supplied with an automobile while he was a student 
a t  Chapel Hill, and on his twenty-first birthday, in 1947, gave 
him a new Oldsmobile convertible. When Zeb Grubb Little was not 
in the Army or in school, he worked for his uncle, doing such tasks 
as he was capable of, including working in filling stations which 
were owned and operated by his uncle. After his graduation at 
Chapel Hill in 1949, he began to work regularly for his uncle, for 
which he was paid a salary of $50.00 per week. This continued for 
a short time only, since the testator died on August 31, 1949. The 
testator was interested in flying and flew his own airplane. Zeb 
Grubb Little learned to pilot airplanes also, using ai~planes belong- 
ing t o  his uncle. Prior t o  his death, the testator made a number of 
gifts to  Zeb Grubb Little in addition t o  the Oldsmobile convertible 
already referred to. About 1948, he gave him a diamond ring and 
two hundred (200) shares of the common stock of General Motors 
Corporation. He also gave him a one-half interest in a tract of 
land which he, the testator, acquired from the other heirs of his 
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mother. The other one-half interest in the land which had been own- 
ed by the testator jointly with his mother was given t o  the testa- 
tor's wife. 

"9. In  July, 1947, a little more than a month prior to  the twenty- 
first birthday of Zeb Grubb Little, the testator and his wife had 
prepared by Mr. J .  Giles Hudson, a lawyer of Salisbury, North 
Carolina, a petition for the adoption by them of Zeb Grubb Little. 
Mr. Hudson prepared also an interlocutory order in the adoption 
proceeding. The petition was duly verified by both the testator and 
his wife and it was filed in the office of the Clerk of the Superior 
Court of Davidson County, North Carolina, on July 17, 1947, and 
the interlocutory order was entered by the Clerk on the same day. 
The testator told Mr. Hudson that  his nephew was almost twenty- 
one years of age and that  he wanted to  get the papers filed before 
his twenty-first birthday. The testator told Mr. Hudson that  he 
considered Zeb Grubb Little as his son and that  that  was the reason 
he wished to adopt him. This was assigned both in the petition and 
in the interlocutory order as the reason for the adoption. The testa- 
tor never completed the proceeding. He did not give Mr. Hudson 
any direction t o  discontinue it. The evidence, which was undisputed~, 
discloses that  the testator had for his nephew, Zebb Grubb Little, 
the love and affection of a father for his son, and the Court so finds. 

"10. The adjusted gross estate of Zeb Vance Grubb as of the date 
of his death as finally agreed upon between the Executors and the 
Federal Income Bureau Service was $787,931.21. Adrjusted gross 
estate means the net estate after deducting debts, costs of adminis- 
tration and other charges against the estate but before deducting 
the federal estate tax and the North Carolina inheritance tax. The 
federal estate tax paid was $146,908.67. The North Carolina inheri- 
tance tax paid was $34,351.69. The book value of the net residuary 
estate as of December 1952, but without reflecting any increase in 
value or depreciation, was approximately $407,000.00. The net resid- 
uary estate now exceeds $500,000.00 in value, but there was no 
other evidence as to  its value a t  the present time. 

. . . . . 
"12. The first distribution of income to the beneficiaries under 

Article XIV of the will was made on November 26, 1952, after the 
Supreme Court of North Carolina had construed Article XIV, Para- 
graph (1) of the will holding t,hat the income beneficiaries were en- 
titled to  the income from the date of death. At that  time, except for 
the provisions of Article XIV, Paragraph ( I ) ,  subparagraph (h) ,  
Robert Lay Grubb would have been entitled to  $16,465.89. The 
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Executors a t  tha t  time, the defendant Wachovia Bank and Trust 
Company, and Zeb Grubb Little, added this amount t o  the prin- 
cipal of the residuary estate. Thereafter, the Executors withheld 
income which would otherwise have been payable to Robert Lay 
Grubb until the entire amount of $20,803.28 had been withheld. 
None of this income was distributed to  beneficiaries. All of it was 
withheld and held in the principal of the trust. This fund has not 
been segregated from the other assets of the trust. All net income 
derived from the investment thereof has been p a ~ d  to  beneficiaries 
under Article XIV of the will, except as  hcreinafter set forth in re- 
gard to the share of Zeb Grubb Little. 

"13. Since the death of Zeb Grubb Little on Sovember 30, 1954, 
Wachovia Bank and Trust Company, as Trustee, has distributed 
none of the income accruing under Article S I V ,  Paragraph ( I ) ,  
subparagraph (g) of the will, but has held tha t  income in a sepa- 
rate account. On N a y  8, 1959, i t  held $3,500.00 in United States 
Treasury Bonds and $1,137.01 in cash. The Bonds and the cash 
are segregated on the books of the Trustee from the other assets 
of the estate and are identifiable. 

"14. The court has considered the evidence, the entire will of Zeb 
Vance Grubb, the positions of the parties as  set forth in their plead- 
ings, in the arguments of counsel, and in briefs filed with the  Court. 
I t s  conclusions of law upon the issues raised and decided are here- 
inafter set forth in that  par t  of this judgment which adjudicates 
the rights of the parties. 

"NOW, THEREFORE,  upon the foregoing findings, 
"It is hereby ORDEREID, ADJUDGED AXD D E C R E E D :  
" ( A )  The Court has jurisdiction of this cause and of all the  issues 

which are adjudicated herein. 
" (B)  Upon the death of Zeb Grubb Little on November 20, 1954, 

and thereafter, the  four per cent (4%)  of the income of the trust  
originally payable to  him under Article XIV, Paragraph (I), sub- 
paragraph (g) of the will became a part  of the residue or remainder 
of the Income of the trust under Article S I V ,  Paragraph ( I ) ,  sub- 
paragraph ( i )  of the will. The amount accumulatedi in the hands 
of the Trustees since the death of Zeb Grubb Little, with all in- 
come earned from the investment thereof, is payable to the defend- 
an.t Alma Lee Crubb. All of such four per cent (470) of the in- 
come payable shall constitute a part  of the residue of the income 
under subparagraph ( i )  and shall be payable to Alma Lee Grubb 
so long as she shall live or until the termination of the trust. The 
right to  receive the income of the residue or remainder of the trust 
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under the said subparagraph (i) after the death of Alma Lee Grubb, 
including additions thereto upon the death of a beneficiary prior to 
the termination of the trust without leaving issue surviving him or 
her, was vested in Zeb Grubb Little a t  the dreath of Zeb Vance 
Grubb, and such right was descendible and devisable and is now 
owned by the plainitiff June Carter Little, as sole legatee under the 
will of Zeb Grubb Little. 

"(C) The right of Zeb Grubb Little to receive four per cent 
(4%) of the corpus of the trust under Article XV, Paragraph (7) 
of the will terminated so far as that  paragraph is involved upon his 
death witihout issue on November 20, 1954, and the said four per 
cent (4%) interest in the corpus became a part of the residue or 
remainder of the corpus under Article XV, paragraph (9). 

"(D) The right to receive the residue or remainder of the corpus 
of the trust under Article XV, Paragraph (9) of the will, includ- 
ing additions thereto upon the death of a beneficiary prior t o  the 
termination of the trust without leaving issue surviving him or her, 
upon the death of Alma Lee Grubb, or a t  the hermination of the 
trust if Alma Lee Grubb should die prior to the termination of the 
trust, was vested in Zeb Grubb Little a t  the death of Zeb Vance 
Grubb, and such right was descendible and devisable and is now 
owned by the plaintiff, June Carter Little, as sole legatee under 
the will of Zeb Grubb Little. 

"(E) The right to receive four per cent (4%) of the income of 
the trust under Article XIV, Paragraph (I), subparagraph (e) 
and four per cent (4%) of the corpus of the trust under Article XV, 
Paragraph ( 5 ) ,  a t  the termination of the trust, originally given by 
the will to  Emma Grubb, the mother of Zeb Vance Grubb, lapsed 
by reason of the death of Emma Grubb prior to the death of Zeb 
Vance Grubb, and the right to receive the said income and the said 
corpus was vested in Mary Lougenia Grubb, the akernative bene- 
ficiary a t  the death of Zeb Vance Grubb, and such right in both 
the income and corpus is descendible and devisable. 

" (F) The right to receive twenty per cent (20%) of the income 
of the trust under Article XIV, Paragraph ( I ) ,  subparagraph (h) 
and twenty per cen,t (20%) of the corpus of the trust under Article 
XV, Paragraph ( a ) ,  a t  the termination of the trust, originally given 
by the will to Robert Lay Grubb, the brother of Zeb Vance Grubb, 
lapsed by reason of the death of Robert Lay Qrubb on April 24, 
1950, and the right t o  receive the said income and the said corpus 
was immediately vested in his surviving issue, Robert Lay Grubb, 
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Jr. and Mary Lougenia Grubb, in equal shares, andl the right of 
each such beneficiary to  receive the said income and the said corpus 
is descendible and devisable. 

" (G) Under Article XIV, Paragraph ( I ) ,  subparagraph (h) ,  the 
Trustees were required to  withhold from the twenty per cent (20%) 
of the income payable to  Robert Grubb during his life and payable 
t o  Robert Lay Grubb, Jr.  and Mary Lougenia Grubb after his death 
the amount of the net value of the bequest to Robert Lay Grubb un- 
der Article VI of the will, and the income so withheld retained its 
character as income, became a part of the residue or remainder of 
the income from the trust under Article XIV, Paragraph ( I ) ,  sub- 
paragraph (i) and is payable to tihe defendant Alma Lee Grubb. 
No finding or adjudication has been made as to  the amount the 
Trustees were required t o  withhold and this judgment is limited 
solely to  the construction of the provisions of the will, but with- 
out prejudice t o  any right which the parties, or any of them, may 
have, either in this aotion or in some other action brought for the 
purpose, to fix the amount to  which Alma Lee Grubb is en tit led^, 
by whom or out of what property i t  shall be paid, whether interest 
or income shall be allowed thereon and any defenses which any 
party may have, including, buk not limited to, the defenses of laches 
or the statute of limitations. 

"(H) The direction given to the Dxecutors and Trustees by the 
last sentence of Article XI1 of the will relating t o  leasing filling 
stations to  Zeb Grubb Little was personal to Zeb Grubb Little and 
lapsed a t  his death, and Wachovia Bank and Trust Company is 
under no obligation by reason of the provisions of Article XI1 to  
lease the said filling station to  June Carter Little. 

"(I)  The date fixed 'by Articles XIV and XV of the will for the 
termination of the trust is 20 years from the probate of the will, 
namely September 8, 1969. 

"(J) The costs of this action, including the compensation of coun- 
sel allowed by separate order on this date, shall be paid by the de- 
fendant, Wachovia Bank & Trust Company, Trustee, out of the 
corpus of the trust, and such costs shall be allowed t o  i t  in its ac- 
counting. 

" (K) This cause is retained for further orders." 
From the foregoing judgment all defendants, except Alma Lee 

Grubb, Edna Grubb Little and Jeane H. Little, appealed and assigned 
errors. 
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Charles W. Mauze and Womble, Carlyle, Sandridge & Rice for 
defendant Wachovia Bank and Trust Company, Executor and Trustee, 
appellant. 

Stoner & Wilson and DeLapp & Ward for defendants Beulah Grubb 
Fitzgerald, Eula (Eulah) Grubb Beck, R. T. Beck, Zetta Grubb Wal- 
ser, H.  0. Walser, Theo Grubb and Miriam S. Gvubb, appellants. 

Walser and Brinkley and Gaither S. Walser for defendants W. B. 
Hunt, Administrator of the Estate of Robert Lay Grubb; Lillian 
Hunt Grubb, Robert Lay Grubb, Jr., Rochelle T. Grubb, Mary Lou- 
genia Grubb, W. B. Hunt, Guardian of Mary Lougenia Grubb, ap- 
pellants. 

Vaughn, Hudson, Ferrell & Carter for plaintiff, appellee. 
Frank P. Holton, Jr., for defendant Alma Lee Grubb, appellee. 

MOORE, J .  All the diverse interests agree tha t  there are a t  least 
two presently subsisting controversies affecting the trust estate of 
Zeb Vance Grubb which should be resolved for the guidance of the 
trustee in administering the trusts: (1) the correct disposition of the 
four per cent income share willed t o  Zeb Grubb Little which has ac- 
crued since his death and will continue &ring the existence of the 
trust, and (2) the proper disposal of the sum of $20,803.28 which was 
retained from the twenty per cent income share of Robert Grubb as 
the net value of the bequest in Article VI of the will of Zeb Vance 
Grubb. The other controversies involving construction of provisions 
of the will are, according t o  the contention of Wachovia Bank and 
Trust Company, trustee, remote, premature and unnecessary for the 
present management of the trust and the court lacks jurisdiction t o  
determine them a t  this time. 

This action was instituted pursuant t o  the Declaratory Judgment 
Act, G.S. 1-253 et seq. The complaint makes no specific reference t o  
the Act, but there is no statutory requirement tha t  such reference be 
made. "It is the facts alleged tha t  determine the nature of the relief 
to  be granted." Bolich v. Insurance Company, 206 N.C. 144, 150, 173 
S.E. 320; Wright v. McGee, 206 N.C. 52, 55, 173 S.E. 31. 

Plaintiff is sole devisee and legatee of Zeb Grubb Little. And Zeb 
Grubb Little is a named beneficiary in the testamentary trust of 
Zeb Vance Grubb's estate. Plaintiff claims property rights and in- 
terests in the trust estate. "Any person interested under a . . . will 
. . . may have determined any question of construction or validity 
arising under the instrument . . . and obtain a declaration of rights, 
status or other legal relations thereunder." G.S. 1-254. "Any person 
interested as or through (a )  . . . devisee, legatee . . . in the adminis- 
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tration of a trust, or of the estate of a decedent . . . may have a dec- 
laration of rights or legal relations in respect thereto . . . t o  determine 
any question arising in the administration of the estate or trust, in- 
cluding questions of construction of wills and other writings." G.S. 
1-255. 

The courts have no jurisdiction t o  determine matters purely specu- 
lative, enter anticipatory judgments, declare social status, deal with 
theoretical problems, give advisory opinions, answer moot questions, 
adjudicate academic matters, provide for contingencies which may 
hereafter arise, or give abstract opinions. Finch v. Honeycutt, 246 N. 
C. 91, 101, 97 S.E. 26 478; Trust Co. v. Schneider, 235 N.C. 446, 454, 
70 S.E. 2d 578; Light Co. v. Iseley, 203 N.C. 811, 819, 167 S.E. 56; 
Reid v. Alexander, 170 N.C. 303, 304, 87 S.E. 125. "The Uniform 
Declaratory Judgment Act does not license litigants t o  fish in judi- 
cial ponds for legal advice." Lide v. Mears, 231 N.C. 111, 117, 56 S. 
E. 2d 404. An order directing distribution of corpus in the event of 
the death of the contingent beneficiary prior t o  the time fixed by the 
will must be vacated. Trust Co. v. Schneider, supra. But "this act is 
remedial; its purpose is to  settle and afford relief from uncertainty 
andl insecurity with respect t o  rights, status, and other legal relations, 
and is to  be liberally construed and administered." Walker v. Phelps, 
202 N.C. 344, 349, 162 S.E. 727. "Where, . . . i t  appears from the al- 
legations of the complaint in an action instituted under the authori- 
t y  and pursuant to  the provisions of the act, (1) tha t  a real contro- 
versy exists between or among the parties t o  the action; (2) that  such 
controversy arises out of opposing contentions of the parties, made in 
good faith, as to  the validity or construction of a . . . will . . .; and 
(3) that  the parties to  the action have or may have legal rights, or 
are or may be under legal liabilities which are involved in the con- 
troversy, the court has jurisdiotion, and on the facts admitted in the 
pleadings or established a t  the trial, may render judgment, declaring 
the rights and liabilities of the respective parties, as between or among 
themselves, and affording the relief to  which the parties are entitled 
under the judgment." Light Co. v. Iseley, supra, a t  page 820. It has 
been held by this Court that  the question as t o  whether or not adopt- 
ed children are contingent remaindermen under the provisions of a 
testamentary trust is justiciable even though the contingency has 
not happened and the children may not be living a t  the time the con- 
tingency arises. Trust Co. v. Green, 238 N.C. 339, 344, 78 S.E. 2d 
174. There it  is said: "It is purely a question of law, now determinable, 
and, nothing except the death of all three of the adopted children . . . 
prior to the death of the last survivor of the niece and nephew of the 
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testator can obviate the necessity for its determination. This con- 
tingency, in our opinion, does not justify the postponement of a de- 
cision thereon. . . . The adoptive parents are entitled to know whether 
or not these children will share . . . Doubtless, plans for the future 
of the children will be governed somewhat by the answer to this ques- 
tion." The court has jurisdiotion if the judgment will prevent future 
litigation. Bradford v .  Johnson, 237 N.C. 572, 577, 75 S.E. 2d 632. The 
validity of the assignment of an interest by a legatee may be adjudi- 
cat&. Trust Co. v .  Henderson, 226 N.C. 649, 39 S.E. 2d 804. The Act 
enables courts to take cognizance of disputes a t  an earlier stage than 
that permitted by ordinary legal procedure, if the controversy is real 
and actually exists between parties having adverse interests. Lide v. 
Mears, supra, a t  page 118. 

Plaintiff contends, as  the sole devisee and legatee of Zeb Grubb 
Little, the has a vested estate and interest in fee in a substantial por- 
tion of the corpus of the trusts created by the will of Zeb Vance Grubb 
and has certain rights with respect t o  the trust income. He asks that  
his rights be declared. His contentions are strongly controverted. It 
is our opinion that plaintiff is entitled to  have his rights and) interests 
determined, though his enjoyment thereof, if any he has, must of 
necessity be postponed. It is a controversy which must in any event 
be determined a t  this or a future date. Plaintiff asserts that his rights 
are not contingent but vested, he is the ascertained owner thereof, 
and his ownership is indefeasible. He insists further that,  as adminis- 
trator, c. t. a., of the Zeb Grubb Little estate, he is entitled to  know 
with certainty of what that  estate consists in order to make correct 
accounting and proper tax returns. He also contends that as a busi- 
ness man i t  is important that he know with reasonable accuracy the 
extent of his property in making financial statements and establishing 
credit rating, and, further, that  without this information he cannot 
plan the proper disposition of his property during his lifetime or by 
will. 

I n  any event, i t  is necessary to  construe the pertinent provisions 
of the will in order to determine the matters which all agree are pres- 
ently in controversy. While the cause is here, we have jurisdiction and 
ought to determine those matters in controversy which of necessity 
must be ultimately determined in any event, whether the declaration 
of rights is needful to the trustee presently or not. This course will 
prevent litigation and save the expense of a multiplicity of suits. Of 
course, we do not undertake and have no jurisdiction to resolve all 
possible contingencies and we dio not anticipate the happening of 
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events which in the course of administering the trust may never trans- 
pire. 

It must be conceded, in the light of occurrences since the death of 
the testator, that  the trust provisions of the will of Zeb Vance Grubb 
contain ambiguities and apparent contradictions. Questions for judi- 
cial construction are presented. In  such circumstance, the fundamental 
object in construing the will is t o  discover and effectuate testator's 
intention. This intention must be arrived a t  by an examination of the 
will, from its four corners, when read in the light of all surrounding 
facts and circumstances known to  the testator. Entwistle v .  Covington, 
250 Y.C. 315, 318, 108 S.E. 2d 603; Van Winkle v .  Missionary Union, 
192 N.C. 131, 134, 133 S.E. 431. 

From the uncontroverted findings of fact and the will itself we 
reach the following conclusions which bear on the intent of the testa- 
tor: (1) Zeb Vance Grubb was an experienced, successful and dis- 
criminating man of affairs, had various business interests and left a 
substantial estate; (2) the net value of his residuary estate a t  the 
time of his death in 1949 was approximately $400,000.00; (3) he had 
no children and was survived by his wife, brother, sisters, nieces and 
nephews; (4) he had taken his nephew, Zeb Grubb Little, into his 
home, educated him and had for him ''the love and affection of a 
father for his son"; (5) he desired his residuary estate t o  be held in 
active trust for twenty years, in any event, and all income therefrom 
to be paid to specified beneficiaries, all of whom are family connec- 
tions; (6) he provided that  these income gifts should be personal to  
the beneficiaries, not to  be assigned, transferred or conveyed; (7) a t  
the termination of the twenty year trust the corpus is t o  be divided 
among the beneficiaries in the same proportion as the income gifts, 
except that  in case of the widow the trust is t o  continue until her 
death should she live beyond the  twenty year term, and ak her death 
the corpus to  go to  Zeb Grubb Little, and (8) the primary objects of 
testator's bounty were the widow, Alma Lee Grubb, and nephew, Zeb 
Grubb Little. 

I n  construing the provisions of the will, we find the problem less 
difficult if the several phases are considered separately and are re- 
duced t o  their simpliest terms without omission of essentials. 

In  Articles XIV and XV i t  is provided that  six of the beneficiaries, 
including Zeb Grubb Little, shall each receive four per cent of the in- 
come from the trust estate for twenty years, then, as to  all of these, 
the trust shall terminate and each shall receive four per cent of the 
corpus of the trust absolutely. Should any of them die before the 
termination of the trust, the interest and corpus shall go t o  their re- 
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spective surviving issue, but if any die without issue surviving, "their 
respective shares shall be added t o  the residue of (the) estate." Tes- 
tator's brother, Robert Grubb, was given a twenty per cent share 
of income and corpus on the same terms. 

Under the foregoing provisions, each of the seven beneficiaries, a t  
the death of Zeb Vance Grubb, had a vested interest, subjeot to  the 
twenty year trust, in his or her respective share in fee, defeasible upon 
dying without issue before the termination of the trust. G.S. 41-4; 
Ziegler v. Love, 185 N.C. 40, 42, 115 8.E. 887; Love v. Love, 179 K. 
C. 115, 117, 101 S.E. 562; Bizzell v .  Building Association, 172 N.C. 
158, 160, 90 S.E. 142; Smith v .  Lumber Co., 155 N.C. 389, 392, 71 S. 
E.  445; Elkins v. Seigler, 154 N.C. 374, 375, 70 S.E. 636; Dawson v. 
Ennett, 151 N.C. 543, 545, 66 S.E. 566. Zeb Grubb Little died in 1954 
a t  the age of twenty-six without surviving widow or issue. By reason 
of his death, without issue, prior to the termination of the trust, his 
estate and interest in the four per cent share of income and corpus of 
the trust was divested and as to  hini was neither devisable or de- 
scendible. Seawell v. Cheshire, 241 N.C. 629, 638, 86 S.E. 2d 256. The 
question as to  the vesting of this share of the trust estate upon the 
death of Zeb Grubb Little will be discussed herein in proper order. 

I n  Articles XIV andl XV of the will testator's widow, Alma Lee 
Grubb, takes the "residue and remainder" of the income of the trust 
estate "during the term of her natural life and after her death to  . . . 
Zeb Grubb Little." At the time of the death of Zeb Vance Grubb this 
income amounted to  fifty-two per cent of the total income, the other 
beneficiaries having been specifically allotted a total of forty-eight 
per cent. Should Alma Lee Grubb die before the termination of the 
twenty year trust, her income share for the remainder of the +rust 
term and the corresponding corpus a t  the termination of the twenty 
year trust is given to  Zeb Grubb Little; and should she live beyond 
the termination of the twenty year trust, she is to have her income 
share for life and a t  her death the corresponding share of the corpus 
is given to  Zeb Grubb Little. Without more, there was vested in Alma 
Lee Grubb, a t  the death of Zeb Vance Grubb, an estate for life in this 
residual share, and an indefeasible estate in fee in remainder in Zeb 
Grubb Little. Trust Go. v. McEwen, 241 N.C. 166, 168, 84 S.E. 2d 
642; Pinnell v. Dowtin, 224 N.C. 493, 497, 31 S.E. 2d 467. 

At this point serious controversy arises. It is contended that  the 
further provisions of the Articles by express terms prevented the 
vesting of the remainders in Zeb Grubb Little a t  the death of testa- 
tor, the remainders could not vest until the death of the widow and 
since Zeb Grubb Little predeceased the widow the remainders never 
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vested in him and go elsewhere. It is further asserted that,  if the re- 
mainders did vest upon the death of the testator, the gifts in remain- 
der were subject t o  the defeasance clauses of the Articles and were di- 
vested when Zeb Grubb Little died without issue surviving. 

After naming the beneficiary of each share of income, including 
that  of Alma Lee Grubb with remainder t o  Zeb Grubb Little, in sec- 
tion (I), Article XIV provides in section (2) that  "if either of the 
above named (naming all beneficiaries except Alma Lee Grubb, Emma 
Grubb and Lou Grubb) . . . should die before the full and final term- 
ination of the trust herein created," then the shares of the ones so 
dying shall inure t o  the benefit of their respective issue, and if "either 
of said parties shall die without leaving lawful issue surviving . . . 
their respective shares shall be added to the residue of my estate." 
Substantially the same provision, in the same sequence, appears in 
Article XV with respect t o  the devolution of the corpus of the estate 
upon termination of the trust. 

Plaintiff contends that  the defeasance clauses do not apply to  the 
remainder interests of Zeb Grubb Little after the life estate of Alma 
Lee Grubb. He  insists that  i t  was the intention of the testator t o  vest 
in Zeb Grubb Little an indefeasible estate in fee in remainder. De- 
fendants, on the other hand, contend that  testator intended that  the 
defeasance clauses apply with the same force t o  the remainders as to  
the four per cent share given t o  Zeb Grubb Little in the first instance. 
They point out that  the testator made a specific exception in respect 
t o  Lou Grubb's share. They also call attention t o  the provisions of 
Article XIV making the gifts of income personal t o  the beneficiaries. 
It is true that  the Articles provide tha t  in case of the death of Emma 
Grubb, mother of testator, before the termination of the twenty year 
trust, her share, both income and co~pus, is to  go to  Lou ~ r u b b .  -LOU 

Grubb is specifically excluded from the defeasance clauses. Defend- 
ants, therefore, contend tha t  if testator had also intended t o  exclude 
Zeb Grubb Little he would have specifically so provided. 

Nevertheless, from a consideration of the will as a whole and the 
circumstances affecting and known to  testator a t  the time of its execu- 
tion, i t  is our opinion, and we so hold, that  the testator did not intend 
t o  include the remainder interests of Zeb Grubb Little in the de- 
feasance clauses. I n  the first place, Alma Lee Grubb is excluded from 
the defeasance clause of Article XIV. And it  goes without saying, with 
respect to  Article XV, testator did not intend that  his widow remarry 
and leave issue. Testator provided for diistribution of widow's income 
share, should she die before termination of t,he twenty year t,rust, in 
a different manner from that  of the other beneficiaries. I n  her case, 
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just as in the case of Emma Grubb, a definite remainderman is named. 
It is too obvious to be ignored that  the defeasance clauses were in- 
tended to  apply to  first takers rather than remaindermen, and Alma 
Lee Grubb, for the reason above stated, was excluded from the clauses. 
In  making the gifts of income and requiring that they be paid to  the 
beneficiaries in person and not t o  be assignable, i t  seems clear that  
testator had in mind the persons first named in each instance, that  is, 
the first takers. Furthermore, in providing for the defeasances, the 
language used seems to emphasize the shares. This clause in Article 
XIV provides, in case of beneficiaries dying without issue surviving, 
"their respective shares shall be added to the residue of my estate." 
Article XV is substantially the same - "the . . . share or shares . . . 
shall inure to  the residue or remainder of my estate." Alma Lee 
Grubb's shares were in each instance either expressly or by irresist- 
able implication excluded. Again, i t  will be abserved that  testator 
gave "the residue, or remainder (of the income estate) to . . . Alma 
Lee Grubb" and "the remainder (of the corpus of the trust),  after 
her death, the same shall immediately vest in Zeb Grubb Little, in 
fee simple forever." Therefore, i t  is clear that all defeasances of in- 
come go to  the widow, together with the "residue" she is already 
receiving, and a t  her death the remainder of the income, if the twenty 
year trust has not terminated, and the corresponding share of the 
c o q m  to Zeb Grubb Little. I n  other words, the testator intended that  
the ultimate residue and remainder of the residuary estate should go 
to Zeb Grubb Little, for whom he had "the love and affection of a 
father for his son." Had the testator intended otherwise, he would 
have contemplated intestacy as to the major portion of his residuary 
estate. It is not suggested by us that  he expected Zeb Grubb Little 
would predecease the widow. But had he intended to  include him in 
the defeasance clauses as to the ultimate remainders, he must, of 
necessity have given thought t o  Little's early death and the conse- 
quences. In  this case, i t  would seem that  the testator would have 
made substitute provisions for the ultimate disposition of these sub- 
stantial remainders. It is generally held that in seeking to  discover 
the intent of the testator there is a presumption against intestacy. 
Seawell v. Seawell, 233 N.C. 735, 740, 65 S.E. 2d 369. 

A careful reading of Articles XIV and XV also leads to the con- 
clusion that  testator intended the defeasance clauses t o  apply to  the 
twenty year trust only and not t o  the trust for the life of the widow. 
The references most certainly seem to be to  the twenty year trust. 
Article XV, dealing with the distribution of the corpus, refers t o  the 
disposition "at the expiration of twenty years." That  the defeasance 
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clauses do not apply t o  the remainders t o  Zeb Grubb Little, Article 
XVI is strongly persuasive. It contains the following unqualified 
language: "This trust is to continue as t o  the share of Alma Lee Grubb 
for and during the term of her natural life, and a t  her death t o  be 
terminated and said interest t o  vest in Zeb Grubb Little, in fee simple." 
This is also strong argument for the position that  the defeasance 
clauses applied only to  the gift strictly involved in the twenty year 
trust. 

But defendants contend that  by the express terms of the will i t  
was testator's intention tha t  the remaindiers not vest until the death 
of Alma Lee Grubb. I n  Article XV are these words: ". . . and after 
her death, the same shall immediately vest in Zeb Grubb Little, in 
fee simple forever." We do not agree that  this expression prevented 
the vesting of the remainders upon the death of Zeb Vance Grubb. 
". . . the court inclines to  that  construction which will make the title 
to  property left in remainder vested, rather than contingent." Freeman 
v. Freeman, 141 N.C. 97, 98, 53 S.E. 620. " 'The remainder is vested, 
when, throughout its continuance the remainderman and his heirs have 
the right t o  the immediate possession whenever and however the pre- 
ceding estate is determined; or, in other words, a remainder is vested 
if, so long as i t  lasts, the only obstacle t o  the right of immediate pos- 
session by the remainderman is the existence of the preceding estate; 
or, again, a remainder is vested if i t  is subject t o  no condition prece- 
dent save the determination of the preceding estate.' It is the general 
rule that remainders vest a t  the death of the testator, unless some 
later time for vesting is clearly expressed in the will, or is necessarily 
implied therefrom. It is likewise a prevailing rule of construction 
with us that  adverbs of time, and adverbial clauses dresignating time, 
do not create a contingency but merely indicate the time when the 
enjoyment of the estate will begin." Trust Co. v. McEwen, supra; 
Priddy & Co. v. Sanderford, 221 N.C. 422, 424-5, 20 S.E. 2d 341. I n  
determining the intent of a testator greater regard must be given to 
the dominant purpose of the testator than the use of any particular 
words. Trust Co. v. Waddell, 234 N.C. 454, 461, 67 S.E. 2d 651. Fur- 
thermore, the intervention of an active trust will not ordinarily have 
the effect of postponing the gift itself, but only its enjoyment. Van 
Winkle v. Berger, 228 N.C. 473, 478, 46 S.E. 2di 305; Coddington v. 
Stone, 217 N.C. 714, 719, 9 S.E. 2d 420. We hold tha t  the expression, 
". . . after her death, the same shall immediately vest . . .," fixes the 
time for the enjoyment of the corpus of the gift and not the vesting 
of title. Title t o  the remainders in Articles XIV, XV and XVI vested 
in Zeb Grubb Little upon the death of the testator, were devisable 
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and descendible and passed to plaintiff under the will of Zeb Grubb 
Little. As will hereinafter appear, t,he quantum of ownership is, as 
of the date of the judgment below in this case, the original share of 
the widow a t  the death of the testator, or fifty-two per cent. 

We next consider the question: Who is entitled t o  receive the Zeb 
Grubb Little four per cent share of trust income which has accrued 
since his death and will continue to  accrue? A phase of the twenty 
year trust was formerly before this Court for interpretation. Trust Co. 
v. Grubb, 233 K.C. 22, 62 S.E. 2d 719. Article XIV provides, "the en- 
tire net income derived from my trust estate shall be paid monthly, 
or quarterly, after the expiration of three years from the da$e of my 
death and probate of this will, t o  the following: (named beneficiar- 
ies)." The holding: "The payment of anything less than the entire 
net income accruing from the trust property from and after the date 
of the death of the testator would not suffice to meet the express di- 
rections of the testator. The beneficiaries must receive all, undiminish- 
ed and unimpaired by any deduction or by application, in whole or 
in part, t o  other purposes." From this former decision, i t  is clear that  
the income arising from Zeb Grubb Little's four per cent share is 
absolutely payable and may not be placed in the corpus of the trust, 
notwithstanding the provision of the trust that  if beneficiary die 
without issue surviving his share "shall be added to the residue of 
my estate." In the sense used. "to the residue of my estate" does not 
mean t o  the corpus. Such meaning would be repugnant t o  the abso- 
lute direction that  all income be distributed. Article XIV deals only 
with the disposition of the income of the trust estate, therefore, "to 
the residue of my estate" of necessity refers t o  the residue of the in- 
come estate. Testator gave t o  Alma Lee Grubb "the residue and re- 
mainder" of the income "for and during the term of her natural life." 
I t  is significant that a t  no place in the will is the exact quantum of her 
share specified. At the outset of the trust, her share, by computation, 
was fifty-two per cent, but the testator consistently avoided any state- 
ment specifically designating or limiting the percentage the widow 
should receive. It follows logically that  he intended that  she should 
receive not only the original remainder but also the additions or "resi- 
due" arising by reason of other beneficiaries dying without issue. Alma 
Lee Grubb is entitled t o  receive the income from the four per cent 
share of Zeb Grubb Little which has accrued since his death and 
which will continue t o  accrue during her lifetime, even if she lives 
beyond the termination of the twenty year trust. 

The disposition of the corpus of the Zeb Grubb Little four per cent 
share, or the income and corpus if the widow dies before the termina- 
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tion of the twenty year trust, presents greater difficulty. I n  the first 
place, as already indicated, i t  is not devisable and descendible as t o  
Zeb Grubb Little and June Carter Little did not acquire i t  as sole 
devisee and legatee of Zeb Grubb Little. The case of Van Winkle v. 
Berger, supra, is in point and controlling. There testator set apart 
$90,000.00, in trust, the income of which was to  be paid semi-annually 
in equal shares t o  testator's three daughters during the terms of their 
respective natural lives, and a t  the death of each her share of the 
principal to  go to  her issue, if any, and if no issue survived such share 
to go into the residuary estate and be distributed as such. Ella, one 
of the daughters, died without issue. She had a vested one-sixth in- 
terest in the residuary estate without contingent limitation, and this 
one-sixth interest was devisable. She left a will disposing of all her 
property. Her devisees and legatees claimed one-sixth of that  part 
of the trust fund which went into the residuary estate by reason of 
Ella's death without issue. I n  holding that  they were not entitled to  
share in this part of the residuary estate, this Court said: 

"The answer t o  our problem lies in the nature of the contingency 
upon the happening of which the partial termination of the trust 
takes place, and the designated part of its principal, or corpus, is 
thrown into the residuary estate. 

"That event is t o  be regarded as the termination of a particular 
estate, that  of the trustees, and also the disappointment of an inter- 
vening estate, contingently limited t o  the issue, if any, of Ella 
Buchanan. The death of Ella, involved in the contingency, is not 
merely an event, but a condition t o  be consummated before the 
principal should lose its character as a particular legacy and be- 
come part of the residuary estate. 

The chronology, if we may use that  term, contemplated in the 
will, the time element, is a vital consideration in its construction. 
That Ella Buchanan could take an interest in the will virtually cre- 
ated by the contingency of her own death, involves a formidable 
legal paradox which appellants seem to circle but not surmount. 

"Ninety thousand dollars was separated from the estate and put 
into a trust fund, dealt with in particularis, and made the subject 
of an intervening contingent bequest. Both in point of law and 
under the expressed phraseology of the will i t  was not then a part 
of the residuary estate, the subject of disposition under Article 6. 
As a matter of law i t  could not be in the trust fund and under ob- 
ligation t o  a particular legacy, however contingent, and in the resi- 
duary estate a t  the same time; and we find no suggestion of an 
intent that  its inclusion in that  category was, or could be, retro- 
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active. A t  that time only was the residuary clause activated and 
clothed with testamentary authority with respect to  the distribu- 
tion of  this fund. (Citing authorities) Or, t o  put i t  more bluntly, i t  
came under the operation of the residuary clause a t  a time when 
Ella Buchanan must be, and was dead and unable t o  take. 

"It is true, of course, that  the intervention of a trust does not 
necessarily postpone the title or prevent the vesting of an interest 
where the person who must ultimately take is certain; although it  
may postpone enjoyment. That  was the situation in Coddington v .  
Stone, 217 N.C., 714, 719, 9 S.E. ( Z d ) ,  420, but not here. It is the 
contingent disposition of the corpus of the trust and the nature of 
that  contingency with which we are dealing. And here the con- 
tingency renders the ultimate taker uncertain. 

"If we could dismiss the ever-haunting paradox t o  which we have 
referred, i t  still remains that  the passing of the corpus of the trust 
fund into the residuary estate is itself a contingency depending 
upon the failure of issue, to  whom it  is first limited, and is, there- 
fore, a contingency involving uncertainty of the beneficiaries, and 
no interest could vest in Ella Buchanan under such contingency. 
(Citing authorities) ." 
The principles stated in the V a n  Winkle case are equally applicable 

here. T o  hold that  plaintiff acquired, as sole devisee and legatee of 
Zeb Grubb Little, any title or right to any of the principal or in- 
terest of the four per cent share in question, would be to overrule 
the V a n  Winkle case. This we are not disposed to do. 

Having applied the presumption against intestacy in another phase 
of this case, we now find a situation in which i t  may not consistently 
be applied. It is only a rule of construction and must yield when out- 
weighed by logic and general intent. Entwistle v .  Covington, supra. 
It is our opinion, and we so hold, that  after the death of Alma Lee 
Grubb, the principal of the four per cent share in question, and the 
interest, if the twenty year trust has not then terminated, shall be 
distributed as in case of intestacy. It is seriously contendled by cer- 
tain of the defendants that  this share should pass into the residuary 
trust estate and enlarge pro rata the shares of those entitled t o  take 
thereunder, in accordance with the holding in Buffaloe v .  Blaloclc, 
232 N.C. 105, 59 S.E. 2d 625. It is our opinion, however, tha t  the 
Buffaloe case is factually distinguishable and has no application here. 
It is true that  Articles XIV and XV provide that  if any of the speci- 
fied beneficiaries die without issue the income or corpus share or 
shares "shall be added to the residue of my estate" and "shall inure 
to the residue or remainder of this trust estate." But, as already 
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stated, these references to "residue" and "remainder" apply t o  the 
remainder of the trust funds after distribution of the specified shares 
thereof to  beneficiaries entitled, that  is, t o  the remaindier or portion 
of income t o  be received by the widow and to the remainder or por- 
tion of the principal from which widow's income is derived. Indeed, all 
of the questions of construction involved on this appeal are more 
easily resolved and better understood if the gifts in the twenty year 
trust set out in section ( I ) ,  subsections (a )  t o  (h ) ,  inclusive, of Ar- 
ticle XIV, and sections (1) t o  (8) ,  inclusive, of Article XV are con- 
sidered specific bequests, which they really are, and the gifts set out 
in section (1)' subsection ( i ) ,  of Article XIV, section (9) of Article 
XV and Article XVI are considered the residuary estate, which they 
actually are. So, the intent of the testator is not to  place this four per 
cent share in the general residue so as t o  enlarge the shares of those 
for whom specific provision was made. Since the estate of Zeb Grubb 
Little, for the reasons hereinbefore stated, has no right to  this share, 
i t  of necessity must go intestate. Had a beneficiary, or beneficiaries, 
other than the one who is also ultimate remainderman, died without 
issue, another question would be here presented, which we do not 
now decide. It may never arise. 

Article VI of the will is as follows: "I give and bequeath t o  my 
brother, Robert Grubb, all of my stock in the Grubb Motor Lines, 
Inc., together with any and all indebtedmess due me by Grubb Motor 
Lines, Inc." Article XIV wills t o  Robert Grubb a twenty per cent 
share of the income of the trust estate "from which is t o  be deducted 
the net value of the bequest in Article VI." The trustees valued the 
bequest in Article VI a t  $20,803.28. There is apparently no contro- 
versy as to the amount involved and, as explained by the court be- 
low, "No finding or adjudication has been made as t o  the amount 
the Trustees were required t o  withhold and this judgment is limited 
solely to  the construction of the provisions of the will. . . ." The 
trustees deducted from the twenty per cent income share of Robert 
Grubb the full amount of $20,803.28 and placed the same in the corpus 
of the trust estate, that  is, the general residue of the estate. Defend- 
ant, Alma Lee Grubb, contends that  this fund is a part of the income 
of the estate and under the former decision of this Court must be 
distributed. Trust Co, v. Grubb, supra. She further contends that  
since, under the terms of the will, i t  cannot be paid to  Robert Grubb 
or his surviving issue, i t  goes into the residue of income and is pay- 
able to  her. The trustee insists that  the fund was properly disposedl of. 
I n  Article XVII of the will, i t  is provided: "I also authorize (trustees) 
. . . in the exercise of their discretion, to  . . . determine what is prin- 
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cipal and what is income and what expenses or other charges shall be 
charged against income and what against principal . . ." Trustee con- 
tends that  the discretion thus given has not been abused, but disposi- 
tion of the fund has been made after due consideration of the provi- 
sions of the will and the factual situation 'presented, ,and that  trustees 
acted impartially and in the exercise of their best judgment. 

We agree that the allocation of this fund to the corpus of the trust 
estate was proper. "Where discretion is conferred upon the trustee 
with respect to the exercise of a power, its exercise is not subject to  
control by the court, except to prevent an abuse by the trustee of his 
discretion." Restatement of the Law of Trusts, sec. 187, p. 479. ". . . 
(1)n general, where a will or trust instrument purports to confer upon 
an executor or trustee the Dower to  determine what is income and 
what is principal, the courts . . . have sustained the exercise of the 
power by such executor or trustee, in the absence of fraud or arbi- 
trary action . . ." Annotation: 118 A.L.R., Income or Principal, p. 
843. Of course the trustee will not be given "unlimited power to  make 
allocations as between income and principal in contravention of the 
intent of the settlor as indicated by the terms of the trust instrument 
as a whole." Annotation: 27 A.L.R., 2d, Income and Principal, p. 
1325. Construing Articles VI and XIV together, i t  seems clear that 
the testator desired his brother, Robert Grubb, t o  have the stock and 
credits in question, but, in balancing the dispositive provisions of the 
will, did not intend an outright gift, but made provision for payment 
therefor from the income gift in Article XIV. Had Robert Grubb re- 
nounced the bequest in Article VI, which he had the right to  do, he 
would have been entitled to  and would have received the total in- 
come bequeathed to him in Article XIV and the property referred 
to in Article VI would have, without question, become a part of the 
corpus of the residuary trust estate. Robert Grubb, however, elected 
to take the bequest in Article VI and in so doing elected to  pay for 
same from the income gift of Article XIV. To all intents and purposes, 
the income in question was distributed and paid out to Robert Grubb 
and applied by him (after his death, by his surviving issue) t o  dis- 
charge of the obligation imposed by electing to take the bequest in 
Article VI. The allocation by the trustees was logical, reasonable and 
in accordance with the intent and meaning of the will. 

Trustee and Alma Lee Grubb except to  the allowance of attorneys 
fees as part of the costs of the action to "be paid by (trustee) out 
of the corpus of the trust." Substantial fees were allowed and i t  is 
true that  the manner of payment places a large proportion of the bur- 
den upon the widow. G.S. 6-21 provides: "Costs in the following mat- 
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ters shall be taxed against either party, or apportioned among the 
parties, in the discretion of the court: . . . 2. Caveats t o  wills and any 
action or proceeding which may require the construction of any will 
or trust agreement, or to  fix the rights and duties of parties there- 
under. . . . The word 'costs' as the same appears and is used in this 
section shall be construed to include reasonable attorneys' fees in 
such amounts as the court shall in its discretion determine and al- 
low." I n  the case sub judice the taxing of costs, the inclusion therein 
of attorneys fees and the fixing of reasonable counsel fees are mat- 
ters within the sound discretion of the trial court. The careful, dis- 
creet and learned trial judge who presided in this case was in posi- 
tion to  make reasonable appraisal of services rendered by attorneys 
and the proper assessment of costs. There is nothing in the record 
to  indicate that  the fees allowed are unreasonable or that  the judge 
in any way abused his discretion. The cause is fraught with unusual 
difficulties. The scholarly and exhaustive briefs furnished this Court 
by all participating counsel are indicative of splendid legal services 
rendered. We find no grounds upon which to disturb the orders of 
the court with respect to  costs and attorneys fees. 

The matters adjudicated below and not discussed here are not the 
subject of assignments of error, are not in controversy and are affirm- 
ed. 

We do not undertake to  deal with contingencies which have not 
andl may not happen. 

The cause is remanded and i t  is ordered that  the judgment be modi- 
fied in accordance with this opinion. 

Modified, affirmed and remanded. 
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GEORGE W. GAINEY, ORIE M. VALENTINE, JUNIOUiS HAYWOOD, 
JAMES'H.  LOLLIS, NEWLAND D. LATTIMORE, PAUL L. TEEM, 
NATHAN 0. ANDREWS, WILLIAM n R W  EVI'IT, WAYNE M. 
BARNES, THEtRON A. WOFFORD, HARRY B. CHASE, 0. K. TOWBbL, 
,WRISTON L. DEBSE, JAMES H. LEWIS, SR., HEiRSHELL H. DAR- 
N E U ,  EaRNElST E. OLEMONS, JOE SOHLAGENHAUF, JAMES A. 
LIMBAUGH, HENRY A. REED, HARRY B. UPRIGHT, AND HARRY 
K. CRRSIS, v. LOCAL 71, INTERNATIONAL BROTHEiaHOOD OF 
TEAMSTBRS, CHAUFFEURS, WBRRHOUSEIMEN AND HELPERS OF 
AMERICA. 

(Filed 6 April, 1960.) 

1. Courts § 2- 
If a court i s  without jurisdiction of a proceeding i t  must dismiss the 

case. 

2. Process § 10- 
An unincorporated labor union doing business in North Carolina by 

performing acts for which i t  was formed can sue and be sued a s  a sep- 
a ra te  legal entity in the courts of this State, and may be served with 
process in  the manner prescribed by statute. G.S. 1-89.1; G.S. 1-97(6). 

3. Master a n d  Servant § 13- 
A union member is entitled to judicial relief from a union's attempt- 

ing to  deprive him, or depriving him, of seniority rights secured by con- 
bmct with a n  employer, when such union action is arbitrary, fraudu- 
lent, illegal, o r  in excess of the union's powers. 

4. Courts 18: Constitutional Law § 1: Master and  Servant § 14- 

The Naitional Labor Relations Act does not deprive our courts of 
jurisdiction to hear and determine a n  action by union members against 
the union upon allegations that  in negotiating the collective bargaining 
agreement with the employer the union acted arbitrarily and unjustly 
in depriving plaintiff members of their proper seniority rights. 

6. Pleadings § 28- 

Plaintiffs may recover, if a t  all, only upon ,the cause of action set up 
in their complaint, and allegata and probata must concur to establish 
a cause of action. 

6. Master a n d  Servant § 1+ Evidence held insufficient to show t h a t  
plaintiffs' seniority rights were adversely affected by t h e  labor  con- 
t ract  attacked. 

Plaintiffs were owner-operators of vehicles leased by a carrier, and 
were employees of the carrier in  respwt to their driving of the vehicles 
leased. Plaintiffs had no seniority rights under the labor contract be- 
tween the carrier and the union, of which they were members, and 
those who had been. employees with seniority lost such seniority upon 
becoming owner-openators. Thereafter the union negotiated a new con- 
tract precluding by economic sanction the employment of owner-opera- 
tors, and in the new contract the former owner-operators remaining in 
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the employment were given seniority only from the effective date of the 
new contract. This action was instituted against the union for manda- 
tory injunction to compel revision of the new contract so as  to give 
plaintiffs seniority from the date of their Arst employment. Held: Non- 
suit should have been entered, since at the time of the negotiation of 
the new contract plaintiffs had no seniority and therefore the new con- 
tract could not have deprived them of any seniority rights. 

APPEAL by defendant from a judgment entered1 against i t  by 
Clarkson, J., 18 May 1959 Civil Term, of MECKLENBURG - argued 
as Case No. 261 a t  Fall Term, 1959. 

Pierce, Wardlow, Knox & Caudle for plaintiffs, appellees. 
Robert S. Cahoon for defendant, appellant. 

PARKER, J. This is a summary of the parts of plaintiffs' complaint 
necessary for decision: 

The 21 plaintiffs are now over-the-road drivers and employees of 
Akers Motor Lines, Inc., a common carrier by truck of commodities 
in interstate commerce - hereafter called Akers. Originally there 
were 28 plaintiffs, but Dan W. Martin and six others have removed 
themselves as plaintiffs, as they are no longer employees of Akers. 
Plaintiffs, as a group, constitute some of the oldest drivers in point 
of service with Akers. 

The employees of Akers, including the 21 plaintiffs, have been 
unionized and represented for many years by the defendant, an un- 
incorporated labor union, as their exclusive bargaining representative 
under the National Labor Relations Act, as amended, but until 1955 
the defendant did not bargain for the owner-operators with respect 
to various matters. 

Through the years plaintiffs were permitted to purchase, drive and 
maintain their own equipment, and were called owner-operators. 
Akers hired them as drivers, and rented their equipment. 

Defendant, in order to have greater control over Akers' employees 
and to force Akers, and similar common carriers, to  cease using owner- 
operators, negotiated and imposed on Akers a collective bargaining 
contract beginning 1 September 1955 and ending 31 August 1961, 
which made i t  economically impossible for Akers to  continue its 
owner-operator contracts with plaintiffs. This collective bargaining 
contract applicable to all employees of Akers gave t o  plaintiffs, owner- 
operators, seniority as drivers from 1 September 1955, and seniority 
in all other respects, e. g., vacation rights, from the date of their em- 
ployment by Akers. The effect of this contract, in not giving t o  plain- 



258 IN THE SUPREME COURT. [252 

tiffs as  drivers credit for all the years they had been employees of 
Akers, deprived them, owner-operators, of their true seniority rights 
as drivers, based on the dates of their employment by Akers, in re- 
spect to  lay-offs and bidding on runs and new equipment. If the 
plaintiffs were placed on the seniority list of drivers according to the 
dates of their employment by Akers, they would be near the top of 
the list, but having seniority as drivers only from 1 September 1955 
by virtue of the 1955 collective bargaining contract, they are now 
near the bottom of the list. On 1 June 1956 Akers had 424 over-the- 
road drivers; on 1 June 1957, 360. Should there be many more lay- 
offs by Akers, plaintiffs will be laid off, since lay-offs are determined 
by seniority. 

Defendant in negotiating the 1955 collective bargaining contract 
was required t o  act for all the employees of Akers, whom i t  represent- 
ed, when in fact the interests of plaintiffs were contrary and hostile 
to  the interests of the 322 over-the-road drivers of Akers, and de- 
fendant could not be the bargaining representative of both groups of 
employees. That  in negotiating and consummating the 1955 collec- 
tive bargaining contract with Akers, defendant arbitrarily and diis- 
criminatively and in utter disregard of the minority rights of these 
plaintiffs deprived them of their true seniority rights as drivers and 
of their constitutional rights. Akers is willing to give plaintiffs credit 
for their length of service with it  in preparing a seniority list of 
drivers, but is powerless to  act by virtue of the 1955 collective bar- 
gaining contract with defendant. 

Plaintiffs are entitled to have the seniority list of drivers revised 
to give them seniority as drivers from the dates of their employment 
by Akers, and will be irreparably damaged if such is not done. Where- 
fore, plaintiffs pray for injunctive relief requiring defendant t o  re- 
vise its seniority list of drivers immediately, in accordance with plain- 
tiffs' rights, and prohibiting defendant from enforcing the 1955 ool- 
lective bargaining contract so long as the discrimination against plain- 
tiffs in respect to their seniority as drivers continues. 

Akers filed with the court a Bill of Intervention stating that  i t  has 
no objection to the court granting to  plaintiffs the relief they request, 
and that  i t  stands ready and willing to carry out any order or judg- 
me& of the court in respect to  the seniority rights as drivers of plain- 
tiffs. The court entered an order allowing Akers to  intervene so as 
to be bound by a* order or judgment of the court in the case. 

Plaintiffs' evidence relevant for a decision of this appeal - de- 
fendant offered none - is in substance: 

Akers had owner-operators prior to its unionization by defendant 
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about 17 years ago. Before its unionization its employees had no 
seniority - seniority rights came with the union. After i t  was union- 
ized defendant negotiated with i t  as the exclusive bargaining repre- 
sentative of its drivers. During this period of 17 years Akers and de- 
fendant entered into various collective bargaining contracts in re- 
spect t o  Akers' drivers. Prior t o  the 1955 collective bargaining con- 
tract between Akers and defendant, the contracts between Akers and 
defendant had no provision in respect to the payment by Akers t o  
the owner-operators for the lease of their equipment - the rentals 
of leased equipment was set forth in individual leases between Akers 
and the owner-operators. The owner-operators were employees of 
Akers, were members of the defendant union, and paid union dues. 
The owner-operators were paid as drivers by Akers according t o  the 
prevailing union contract for drivers. 

During the negotiations between Akers, and similar carriers, and 
defendant leading up t o  the execution of the 1955 collective bargain- 
ing contract, Akers, and other similar carriers, objected t o  the inser- 
tion in the 1955 contract of a provision covering the rentals t o  be 
paid for leased equipment owned by the owner-operators. James R. 
Hoffa, a member of the negotiating committee for defendant, said 
such a provision was going into the 1955 contract regardless of the 
objections of Akers, and the other carriers, and such a provision was 
incorporated in the 1955 contract as Article 28. Prior t o  the 1955 con- 
tract the owner-operators had no seniority as drivers - when the 
1955 contract became effective on 1 September 1955, the owner-oper- 
ators had seniority as drivers for Akers as of 1 September 1955. The 
over-the-road drivers of Akers, who were not owner-operators, had 
seniority as drivers before the 1955 contract - the 1955 contract did 
not change their seniority. After the execution of the 1955 contract 
Akers ceased using leased equipment owned by owner-operators, be- 
cause of the added expense under the 1955 contract for the use of 
such equipment, except in the instance of a negro owner-operator 
called big Major, an employee of long years. 

When Akers discontinued the use of owner-operators, these men, 
including the plaintiffs, chose to  remain with Akers as over-the-road 
drivers. As far as their wages as drivers are concerned, these men 
make as much now as  they did as owner-operators. 

The men a t  the top of the seniority list as drivers have the choice 
over those beneath them on the list of trucks to drive, of preferred 
runs, etc. 

Only five plaintiffs testified in the case. One of these, 0. K. Towell, 
testified in substance: H e  was first employed by Akers as an over- 
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the-road driver in 1947, then became a member of defend~ant union, 
wtts given seniority as such a driver from that  date, and has paid 
union dues since. I n  about six months he became an owner-operator. 
When he voluntarily became an owner-operator, he had a copy of 
the union contract that provided that  under no circumstances can an 
owner-operator hold seniority. He did not understand when he be- 
came an owner-operator he would lose his seniority, though he knew 
his name was taken off the seniority list when he became an owner- 
operator. When he became an owner-operator, he did not vote in 
union meetings. '(I knew during the ten years that  I did not have 
seniority." His understanding was that  when he gave up his truck, 
he would get his seniority back, but he can't "point out" where he 
got the assurance, i t  is not in the union contracts. Under the 1955 
contract he now has seniority as an over-the-road driver from 1 Sep- 
tember 1955. 

Wayne M. Barnes, another plaintiff, testified in substance: He be- 
gan work for Akers as an over-the-road driver in 1944, became a 
member of the union, paid dues, and was placed on the seniority list. 
Five years later he became an owner-operator. "I knew owner-oper- 
ators were not on the seniority roster. I did not know that a driver 
lost his seniority by becoming an owner-operator." He testified on 
redirect-examination: "Plaintiffs' Exhibit #4, which is the 1952 con- 
tract, says that  an owner or part-owner under no circumstances can 
hold company seniority rights. I can find nothing in the contract 
dealing with what are the seniority rights of an owner-operator when 
he ceases to be an owner-operator and drives regular company equip- 
ment." 

Theron A. Wofford, another plaintiff, testified in substance: He be- 
gan work for Akers as a driver in 1937. He became an owner-operator 
in 1951. "According to the way the contract was set up there, the 
union said we couldn't have any seniority during the time we owned 
our trucks." There were a number of union contracts. He can read, 
and had copies of them. It is written in the contracts that  an owner- 
operator had no seniority. "It  was in the contract. I didn't put i t  in 
there. I knew i t  was there." He testified on cross-examination: "Final- 
ly, in 1955 the union succeeded in getting them put owner-operators 
in the contract. That was the first time owner-operators got seniority. 
They got part of it. As a union member I think I should have sen- 
iority from the first time I went to work for the company." 

Joe Schlagenhauf, another plaintiff, testified in substance: He be- 
gan work as an owner-operator with Akers in 1948. He  was a union 
member, and paid his dues. He was not permitted to vote a t  union 
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meetings. The 1952 contract stated owner-operators had no seniority. 
On cross-examination he testified: "I went t o  work for Akers a t  the 
beginning as an owner-operator. I worked for Akers, not as a leased, 
not as an owner-operator, back years ago and then came back in 1948. 
I believe that  was in 1937 and 1938. There was no union then and 
I had no seniority because nobody had any seniority until the union 
came in. I quit and came back about ten years later as  an owner-oper- 
ator. I didn't have seniority as an owner-operator; I never did have 
any. I haven't lost any seniority. . . . The 1955 contract gave me 
seniority but I would like to say this: For years I have been there 
and paid my union dues and they didn't give me anything. I feel I 
should receive the date back to 1948." 

James H.  Lollis, another plaintiff, testified in substance: He was 
employed by Akers as an over-the-road driver in 1941. Later he vol- 
untarily became an owner-operator. The owner-operators did not 
have their names on the seniority list. He testified1 on cross-examina- 
tion: "The September 1, 1955 contract did not take anything away 
from me on the seniority deal. That  had been taken away sometime 
earlier. I don't remember when. . . . If I had stayed a regular driver 
I would have my seniority right on down until now." 

On 19 August 1957 defendant Local 71 had more than 2,600 mem- 
bers, each of whom was paying a t  least $5.00 per month dues. An 
initiation fee of $50.00 is collected from each member. 

The following issue was submitted to  the jury, and answered as 
appears: 

"1. Did the defendant act arbitrarily, discriminately, in bad 
faith, or in reckless disregard of the rights of the plaintiffs in 
negotiating the signing the 1955 Collective Bargaining Contract 
for the over-the-road drivers with Akers Motor Lines, Inc., and 
without any reasonable basis in fact for the plaintiffs to  be given 
seniority under the 1953 Collective Bargaining Contract on a 
different basis from the other over-the-road drivers of Akers 
Motor Lines, Inc., as alleged in the Complaint? 
ANSWER: Yes." 

The trial oourt entered a judgment ordering and decreeing as fol- 
lows: One, the defendant is restrained from abiding by or carrying out 
the present seniority list of Akers, insofar as i t  affects the seniority 
of plaintiffs as drivers; two, the defendant is restrained from cany- 
ing out in any way the provisions of the 1955 collective bargaining 
contract, insofar that  i t  does not give t o  plaintiffs a seniority date 
for all purposes as of the first date of their last continuous employ- 
ment by Akers; three, defendant is required immediately to revise the 
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seniority list with Akers, so far as to show the seniority dates of 
plaintiffs for any and all purposes, to  be the dates on which plain- 
tiffs were first continuously employed by Akers, the said revised sen- 
iority list t o  remain in effect, and, all actions based on seniority to  
be based thereon; four, defendant is required immediately t o  enter 
into an agreement with Akers revising the seniority list, so as to  make 
the seniority dates of plaintiffs to  be based upon the first day of their 
last continuous employment by Akers, instead of on 1 September 
1955. The judgment further orders and decrees that  the above ordered 
revision of the seniority list shall not in any way affect any provi- 
sions of the 1955 collective bargaining contract, except to the extent 
necessary to  give plaintiffs full seniority rights for any and all pur- 
poses from the first date of their last continuous employment by Akers. 

Defendant assigns as error the overruling of its demurrer to the 
complaint. I t s  demurrer is based, primarily, on two grounds: one, 
the court has no jurisdiction of the subject matter of the action, for 
the reason, that  if the complaint sets forth any legal claim a t  all, i t  
is within the exclusive jurisdiction of the National Labor Relations 
Board and the federal courts; and two, the complaint does not state 
facts sufficient t o  constitute a cause of action. Defendant also assigns 
as error the denial of its motion for judgment of nonsuit made a t  the 
close of plaintiffs' evidence. Defendant's argument and citation of 
authorities in its brief in respect to  the overruling of its demurrer to  
the complaint are by reference repeated, with no more, where, in its 
brief, i t  has brought forward the denial of its motion for judgment of 
nonsuit. 

It is a universal principal as old as the law is that  the proceedings 
of a court without jurisdiction are a nullity. If a court has no juris- 
diction, i t  can only dismiss the case. Branch v. Houston, 44 N.C. 85; 
Baker v. Varser, 239 N.C. 180, 79 S.E. 2d 757; 14 Am. Jur., Courts, 
$167. The first question presented for decision is to  determine whether 
the trial court had power to  enter upon the inquiry, and t o  render a 
judgment or decree binding upon the litigant parties. 

An unincorporated labor union doing business in North Carolina 
by performing acts for which it  was formed can sue and be sued as 
a separate legal entity in the courts of this State, and may be served 
with pmcess in the manner prescribed by statute. G.S. 1-69.1; G.S. 
1-97(6) ; Martin v. Brotherhood, 248 N.C. 409, 103 S.E. 2d 462, (a 
former appeal in this case conoerned alone with alleged service of 
process on defendant) ; Construction Co. v. Electrical Workers Union, 
246 N.C. 481, 98 S.E. 2d 852; Stafford v .  Wood, 234 N.C. 622, 68 S. 
E. 2d 268. 
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I n  International Asso. Machinists v. Gonzales, 356 U.S. 617, 2 L. Ed. 
1018, a labor union member, claiming to  have been expelled from 
membership in the International Association of Machinists and its 
Local 68 in violation of his rights under the constitution and by-laws 
of the union, was ordered reinstated, and awarded damages for lost 
wages and physical and mental suffering. The judgment was affirmed 
by the California District Court of Appeal, First District, Division 
One (142 Cal. App. 2d 207, 298 P. 2d 921, and the Supreme Court of 
California denied rehearing. On certiorari t o  the California District 
Court of Appeal, the  U. S. Supreme Court affirmed the  judgment be- 
low. The majority opinion of the  Court has covered the question con- 
fronting us so comprehensively tha t  we quote from it i n  extenso: 

"-4s Garner v. Teamsters C .  & H .  Local Union, 346 U.S. 485, 98 
L. Ed. 228, 74 S. Ct. 161, could not avoid deciding, the  Taft-Hart-  
ley Act undoubtedly carries implications of exclusive federal au- 
thority. Congress withdrew from the States much tha t  had there- 
toflore rested with them. But  the other half of what was pronounced 
in Garner - tha t  the Act 'leaves much to  the  states,' - is no less 
important. See 346 U.S., a t  488. The statutory implications con- 
cerning what has been taken from the States and what has been 
left t o  them are of a Delphic nature, to be translated into concrete- 
ness by the process of litigating elucidation. See Weber v. An- 
heuser-Busch, Inc. 348 U S .  468, 474-477, 99 L. Ed. 546, 554, 555, 
73 S. Ct. 480. 

"Since we deal with implications to be drawn from the Taft-  
Hartley Act for the avoidance of conflicts between enforcement of 
federal policy by the National Labor Relations Board and the ex- 
ertion of state power, i t  might be abstractly justifiable, a s  a mat- 
ter of wooden logic, to  suggest tha t  an action in a state court by 
a member of a union for restoration of his membership rights is 
precluded. I n  such a suit there may be embedded circumstances 
tha t  could constitute an unfair labor practice under !j 8(b)  (2) of 
the Act. I n  the  judgment of the Board, expulsion from a union, 
haken in connection with other circumstances established in a par- 
ticular case, might constitute an attempt to cause an employer to 
'discriminate against an employee with respect to  whom member- 
ship in such organization has been denied or terminated on some 
ground other than his failure to tender the  periodic dues and the 
initiation fees uniformly required as a condition of acquiring or 
retaining membership. . . .' 61 Stat. 141, 29 U.S.C. $ 158(b) (2) .  
But the protection of union members in their rights as  members 
from arbitrary conduct by unions and union officers has not been 
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undertaken by federal law, and indeed the assertion of any such 
power has been expressly denied. The proviso to $ 8(b)  (1) of the 
Act states that 'this paragraph shall not impair the right of a labor 
organization to prescribe its own rules with respect t o  the acquisi- 
tion or retention of membership therein. . . .' 61 Stat. 141, 29 U.S.C. 
5 158(b) (1). The present controversy is precisely one that  gives 
legal efficacy under state law to the rules prescribed by a labor or- 
ganization for 'retention of membership therein.' Thus, to  preclude 
a state court from exerting its traditional jurisdiction to determine 
and enforce the rights of union membership would in many cases 
leave an unjustly ousted member without remedy for the restora- 
tion of his important union rights. Such a drastic result, on the re- 
mote possibility of some entanglement with the Board's enforce- 
ment of the national policy, would require a more compelling indica- 
tion of congressional will than can be found in the interstices of 
the Taft-Hartley Act. See United Constr. Workers v. Laburnum 
Constr. Corp. 347 U.S. 656, 98 L. Ed. 1025, 74 S. Ct. 833. 

"Although petitioners do not claim that  the state court lacked 
jurisdiction to order respondent's reinstatement, they do contend 
that it was without power to fill out this remedy by an award of 
damages for loss of wages and suffering resulting from the breach 
of contract. No radiation of the Taft-Hartley Act requires us thus 
to mutilate the comprehensive relief of equity and reach such an 
incongruous adjustment of federal-state relations touching the reg- 
ulation of labor. The National Labor Relations Board could not 
have given respondent the relief that  California gave him according 
to its local law of contracts and damages. Although if the unions' 
conduct constituted an unfair labor practice the Board might possi- 
bly have been empowered to  award back pay, in no event could i t  
mulct in damages for mental or physical suffering. And the possi- 
bility of partial relief from the Board does not, in such a case as 
is here presented, deprive a party of available state remedies for 
all damages suffered. See International Union, United A.A.A.I. W .  
v. Russell, 356 U.S. 634, 2 L. Ed. 2d 1030, 78 S. Ct. 932. If, as we 
held in the Laburnum case, certain state causes of action sounding 
in tort are not displaced simply because there may be an argu- 
mentative coincidence in the facts adducible in the tort action and 
a plausible proceeding before the National Labor Relations Board, 
a state remedy for breach of contract also ought not be displaced 
by such evidentiary coincidence when the possibility of conflict 
with federal policy is similarly remote. The possibility of conflict 
from the court's award of damages in the present case is no greater 
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than from its order that respondent be restored to  membership. I n  
either case the potential conflict is too contingent, too remotely re- 
lated to the public interest expressed in the Taft-Hartley Act, t o  
justify depriving state courts of jurisdiction t o  vindicate the per- 
sonal rights of an ousted union member. This is emphasized by the 
fact that  the subject matter of the litigation in the present case, 
as the parties and the court conceived it, was the breach of a con- 
tract governing the relations between respondent and his unions. 
The suit did not purport to  remedy or regulate union conduct on 
the ground that  i t  was designed t o  bring about employer discrim- 
ination against an employee, the evil the Board is concerned to 
strike a t  as an unfair labor practice under $ 8(b )  (2).  This im- 
portant distinction between the purposes of federal and state regu- 
lation has been aptly described: 'Although even these state court 
decisions may lead t o  possible conflict between the federal labor 
board and state courts they do not present potentialities of con- 
flicts in kind or degree which require a hands-off directive t o  the 
states. -4 state court decision requiring restoration of membership re- 
quires consideration of and judgment upon matters wholly outside 
the scoDe of the National Labor Relations Bsoard's determination 
with reference t o  employer discrimination after union ouster from 
membership. The state court proceedings deal with arbitrariness 
and misconduct vis-a-vis the individual union members and the 
union; the Board proceeding, looking principally to  the nexus be- 
tween union action and employer discrimination, examines the oust- 
er from membership in entirely different terms.' Isaacson, Labor 
Relations Law: Federal Versus State Jurisdiction, 42 ABAJ 415, 
483." 
A collective bargaining agent certified by the National Labor Re- 

lations Board is authorized to  negotiate questions of seniority. Ford 
Motor Co. v. Huffman, 1953, 345 U.S. 330, 97 L. Ed. 1048. I n  that  
case petitioner, an employee-union member, sought to have declared 
invalid a collectively bargained agreement whereby his employer al- 
lowed employees seniority credit for both pre-employment and post- 
employment military service. I n  the course of its opinion for a unani- 
mous Court holding the agreement was in all respects valid, the Court 
stated: 

"That the authority of bargaining represent,atives, however, is 
not absolute is recognized in Steele v.  Louisville & N .  R. Co., 323 
US .  192, 198, 199, 89 L. Ed. 173, 180, 181, 65 S. Ct. 226, in con- 
nection with comparable provisions of the Railway Labor Act. 
Their statutory obligation to  represent all members of an appro- 
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priate unit requires them to make an honest effort to serve the in- 
terests of all of those mernbers without hostility to  any. . . . In- 
evitably difference~ arise in the manner and degree to which the 
terms of any negotiated agreement affect individual employees and 
classes of employees. The mere existence of such differences does 
not make them invalid. The complete satisfaction of all who are 
represented is hardly to  be expected. A wide range of reasonableness 
must be allowed a statutory bargaining representative in serving 
the unit i t  represents, subject always t o  complete good faith and 
honesty of purpose in the exercise of its discretion. . . . Nor does any- 
thing in that  Act (National Labor Relations Act) compel a bar- 
gaining representative to  limit seniority clauses solely to  the rela- 
tive lengths of employment of the respective employees." 
Coley v .  R. R., 1942, 221 N.C. 66, I!) S.E. 2d 124, was an action by 

a number of employees of the A. C. L. R. R. Co., for mandatory in- 
junction to  compel revision of seniority roster or t o  restrain defend- 
ants from putting into effect roster as published. On the final hearing 
the restraining order, theretofore temporarily issued1 and continued to 
the hearing, was dissolved, and the action dismissed as in case of 
nonsuit. The judgment was upheld by this Court, and in the course 
of its opinion it  said: 

"The Brotherhood had the power, by agreement with the Rail- 
road Company, to  create seniority rights for 'the craft or class of 
carmen, their helpers and apprentices, employees of the Atlantic 
Coast Line Railroad Company.' Citing authority. By the same 
token, and in like manner, i t  had the power, in good faith, to modi- 
fy these rights in the interest of the larger good. Annotation 117 
A.L.R. 823. In an action, as here, by individual beneficiaries of the 
original contract to  restrain any such modification, i t  is necessary 
t o  allege and t o  prove that  the Brotherhood acted arbitrarily or in 
reckless disregard of the plaintiffs' rights. The present record falls 
short of the prerequisites in this respect." 
These decisions are to the effect that  a union member is entitled 

to judicial relief from a union's attempting t o  deprive him, or depriv- 
ing him, of seniority rights secured by contract with an employer, 
when such union action is arbitrary, fraudulent, illegal, or in excess 
of the union's powers. Piercy v. Louisville & AT. R. Co., 198 Ky. 477, 
248 S.W. 1042, 33 A.L.R. 322; George T .  Ross Lodge v .  Brotherhood 
of R. Trainmen, 191 Minn. 373, 254 N.W. 590; McCoy v .  St. Joseph 
Belt R. Co., 229 &lo. App. 506, 77 S.W 2d 175 ; Dooley v .  Lehigh Val- 
leu R. Co., 130 N.J.  Eq. 75, 21 A. 2d 334, (affirmed in 131 N.J. Eq. 
468, 25 A. 2d 893) ; Evans v .  Louisville & N.  R. Co., 191 Ga. 395, 12 
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S.E. 2d 611; Grand Intwnational Brotherhood of Locomotive Engi- 
neers v. Mills, 43 Ariz. 379, 31 I?. 2d 971. See 31 Am. Jur., Labor, 5'71; 
Anno. 142 A.L.R. 1067, 1068 ; 175 A.L.R. 520. 

It is our opinion, and we so hold upon the authority of the reason- 
ing and statements in the majority opinion International Asso. Mach- 
inists v. Gonzales, supra, that  the trial court had jurisdiction over the  
parties and the subject m~atter of this action. 

We now come to a consideration of defendant's motion for judg- 
ment of nonsuit, the denial of which by the trial court is assigned as 
error by defendant. 

Plaintiffs' action, as alleged in their complaint, is to compel by in- 
junction defendant to  revlse its seniority list of over-the-road drivers 
with Akers so as to give them seniority as drivers from the date of 
their last continuous employment by Akers, instead of from 1 Septem- 
ber 1955 as provided for in the 1955 collective bargaining contract, 
and t o  enjoin defendiant from enforcing ~ t s  seniority list of over-the- 
road drivers with Akers until such revision by i t  In plaintiffs' favor 
is made. 

Plaintiffs' evidence clearly shows these facts: When the 1955 col- 
lective bargaining contract was mad!: between Akers and the defend- 
ant  as the  exclusive bargaining representative of its members, all of 
the over-the-road drivers employed by Akers had seniority rights as 
drivers fixed by prior union contracts with Akers. Prior t o  the execu- 
tion of the 1955 collective bargaining contract, none of the plaintiffs, 
owner-operators, had any seniority rights according t o  the union con- 
tract with Akers then in force, and also according t o  prior union con- 
tracts with Akers effective as soon a s  they became owner-operators. 
Wayne 31. Barnes, one of the plaintiffs, testified: "Plaintiffs' Exhibit 
#4, which is the 1952 contract, says that  an owner or part-owner un- 
der no circumstances can hold company seniority rights. I can find 
nothing in the contract dealing with what are the seniority rights of 
an owner-operator when he ceases to  he an  owner-operator and drives 
regular company equipment." Joe Schlagenhauf, another plaintiff, be- 
gan work with Akers as an owner-operator. H e  testified: "I didn't 
have seniority as an owner-operator; I never d ~ d  have any. I haven't 
lost any seniority. The 1953 contract gave me seniority." James H. 
Lollis, another plaintiff, testified: "The September 1, 1955 coratract 
did not take anything away from me on the seniority deal. Tha t  had 
been taken away sometime earlier. I don't remember when. . . . If I 
hadl stayed a regular driver I would have my seniority right on down 
until now." 0. K. Towell, another plaintiff, testified in substance that  
when he voluntarily became an owner-operator, he had a copy of the 
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union contract that provided that  under no circumstances can an 
owner-operator hold seniority. Towel1 testified: "I knew during the 
ten years" (i. e., when he was an owner-operator) "that I did not have 
seniority." Theron A. Wofford, another plaintiff, testified: "Accord- 
ing to the way the contract was set up there, the union said we couldn't 
have any seniority during the time we owned our trucks.'' Wofford 
also testified in substance: There were a number of union contracts. 
He can read, and had copies of them. It is written in the contracts 
that an owner-operator had no seniority. There is no evidence in the 
record that defendant union prevented any of the plaintiffs from read- 
ing the union contracts prior to  1955, or misled its members in any 
way in respect to  those contracts stating that  under no circumstances 
could any owner-operator have any seniority. When plaintiffs became 
owner-operators, or began as an owner-operator with Akers, their 
names were not on the seniority roster under the union contracts. 
Every plaintiff, so far as the evidence shows, who began work as an 
over-the-road driver with Akers, had proper senioaity rights by union 
contracts, after Akers was unionized, and when such an ,over-the- 
road driver voluntarily chose t o  become .an ,owner-operator with Akers, 
he lost all seniority rights under the union contracts. The loss of all 
of his seni,or8ity rights was his voluntary and free choice. Before Akers 
was unionized its employees had no seniority rights - seniority rights 
for its employees came with defendant union, and existed solely by 
virtue of union contracts made between the defendant union and 
Akers. If the defendant union had negotiated the 1955 contract with 
Akers so as to have given plaintiffs, who according t o  union contracts 
with Akers had no seniority rights as drivers with Akers, seniority 
rights as drivers with Akers from the date of their last continuous 
employment with Akers, as plaintiffs contend it should have, or if 
this Court should uphold the judgment of the trial court, as plain- 
tiffs contend should be done, this would be to deprive the great majori- 
ty  of over-the-road drivers of Akers of their seniority rights to the 
extent that  plaintiffs would have been or are given seniority rights 
as drivers ahead of them, which seniority rights of these over-the- 
road drivers are fixed by the 1955 contract and prior union contracts 
between Akers and defendant union, 

If plaintiffs are to succeed a t  all, they must do so on the case set 
up in their complaint. Sale v. Highway Commission, 238 N.C. 599, 78 
S:E. 2d 724, and the cases there cited. Allegata without probata is in- 
sufficient. Both must concur to establish a cause of action. Aiken v. 
Sanderford, 236 N.C. 760, 73 S.E. 2d 911; Coley v. R. R., supra. 

The 1955 collective bargaining agreement made between defendant 
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union and Akers deprived plaintiffs of no seniority rights, for the reas- 
on that  their evidence clearly shows that a t  the time this contract 
was executed, plaintiffs had no seniority rights. The trial court erred in 
denying defendant's motion for judgment of nonsuit. 

The judgment below is 
Reversed. 

DASTERN STEEL PRODUCTS CORPORATION v. JAMDS F. CHEISTNUTT 
A N D  B. S. HARRISON T/A SAMPSON MASFER SWITCH COMPANY. 

(Filed 6 April, 1960.) 

1. Appeal a n d  Er ror  § 1& 
The granting of certiorari to review a n  order denying motion to strike 

certain paragraphs from a pleading in effect grants the  right of im- 
mediate appeal, which is governed by the Rules of Practice in the Su- 
preme Court, and the failure of the record to contain assignments of 
error is ground for dismissal. Rule 19 (3). 

2. Appeal a n d  Error § % 

The Supreme Court, in  the exercise of its supervisory jurisdiction, 
may decide questions on the merits even though the procedure prescribed 
by the Rules of Practice a s  necessary to present such questions has 
not been followed. 

3. Pleadings § 3 P -  

Allegations relating to matters which the pleader is precluded from 
showing in evidence because of the par01 evidence rule should be strick- 
en upon motion. 

4. Fraud  !j 8- 
An essential element of actionable fraud is that  the party to  whom 

the alleged false and fraudulent representation is made must reasonably 
rely thereon and be deceived thereby to his injury. 

5. Fraud  § S- 

I t  is not sufficient to allege the  elements of fraud in general terms, 
but i t  is required that the pleader allege facts, which if true, would con- 
stitute fraud. 

6. Cancellation a n d  Rescission of Instruments  2, 8- 
Defendants' allegations to the effect that  they were induced to sign 

a novation because of false and fraudulent representations by plaintiff 
i n  regard to a certain item which defendants disputed prior to and a t  
the time of the execution of the agreement, is insufficient to state a cause 
of action to rescind the novation contract, since in such instance de- 
fendants could not have been deceived by and could not have relied upon 
such  representation^. 
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7. Accord and  Satisfaction 8 1: Compromise and S e t t l e m e n t  
A compramise and settlement must be based upon a disputed claim; 

a n  accord and satisfaction may be based on a n  undisputed or  liquidated 
claim. 

8. Contracts 8 19- 
Where, after differences between the parties to a contract, they exe- 

cute a new agreement prescribing the rights and liabilities of the parties 
in regard to the entire subject mabter of the original agreement, the new 
agreement amounts to a novation and precludes the assertion of any 
rights under the original agreement so long a s  the novation stands. 

9. Evidence 8 27- 
Whether the rule precluding p r o 1  evidence in contradiction of or a t  

variance with a written agreement of the parties be regarded as  a rule 
of evidence or a rule of substantive law, allegations in  a pleading r e  
lating to matters which the pleader is precluded from establishing be- 
cause of the rule should be stricken on motion. 

On writ of certiorari, treated as appeal, to  review order of Bone,  
Resident  Judge,  signed August 4, 1959, in Chambers, in action pend- 
ing in NASH Superior Court. 

The writ of certiorari was allowed September 30, 1959. This Court, 
upon application, permitted counsel then representing defendants to 
withdraw. Thereafter, defendants retained their present counsel. Upon 
their application, the case was continued to  and argued a t  Spring 
Term, 1960. 

The questions presented relate solely to  the  pleadings. 
Defendants, after answering the eight paragraphs of the complaint, 

alleged (1)  a further answer, consisting of thirty-one paragraphs des- 
ignated I through XXXI ,  and( (2) a gross action and counterclaim 
consisting of four paragraphs designated I through IV. 

The hearing was on plaintiff's motion (eighteen paragraphs) t o  
strike from the answer all or portions of fourteen designated para- 
graphs of the further .answer and all or portions of the four paragraphs 
of the cross action and counterclaim. 

Treating each paragraph as a separate motion, the  court entered 
an order allowing "motions numbered 1, 5, 6, 8, 9 and 11," thereby 
striking the allegations t o  which these motions related, but denying 
"motions numbered 2, 3, 4, 7, 10, 12, 13, 14, 15, 16, 17 and 18." Plain- 
tiff's exception to Judge Bone's order is in these words: "The PLAIN- 
TIFF excepts t o  tha t  portion of the  foregoing order which denies 
the plaintiff's motions numbered 2, 3, 4, 7, 10, 12, 13, 14, 15, 16, 17 
and 18." 

The relevant portions of the pleadings will be set forth in the  opinion. 
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Battle, Winslow, Merrell, Scott & Wiley for plaintiff, appellant. 
Nance, Barrington & Collier and Rudolph G. Singleton, Jr., for 

defendants, appellees. 

BOBBITT, J. The issuance of our writ of certiorari, in effect, grant- 
ed to plaintiff the right of immediate appeal from the order of Judge 
Bone. I n  perfecting such appeal, Rules of Practice in the Supreme 
Court, 221 N.C. 544, apply. Collier zl. Mzlls, 245 K.C. 200, 95 S.E. 2d 
529. The record before us contains no assignment(s) of error. This 
is ground for dismissal for failure to comply with Rule 19(3). As to 
what is required in respect of assignments of error, see Sichols v. 
McFarland, 249 N.C. 125, 105 S.E. 2d 294, and Hunt v. Davis, 248 
N.C. 69, 102 S.E. 2d 405. 

Even so, this Court, in the exercise of its general supervisory juris- 
diction (N. C. Constitution, Article IV, Section 8 ) ,  has declded to 
consider and pass upon the questions raised by plaintiff's exceptions. 
Hereafter, i t  should be clearly understood that  the r u l e  applicable 
to  an appeal apply to  a review upon certiorari where such review, per- 
mitted under Rule 4(a)  (242 N.C. 766), is in effect an appeal. 

It was alleged and admitted that  plaintiff and defendants entered 
into a contract whereby plaintiff would manufacture switches in ac- 
cordance with a model switch furnished by defendants, for distribu- 
tion by defendants. 

Plaintiff, in substance, alleged: Differences arose between plaintiff 
and defendants, defendants contending they had been damaged on ac- 
count of delays in delivery and defects in the switches manufactured 
by plaintiff and suggested ''the arrangement be terminated." Plain- 
tiff asserted a claim for $20,670.07 for the manufacture of dies and 
switches "in accordance with the arrangements between the parties." 
"Extended negotiations were had between the parties and finally all 
their differences were compromised and settled by execution of a con- 
tract, prepared by the defendants, on the 28th day of July 1958," as 
per copy attached to and made a part of the complaint. 

Plaintiff, alleging that  i t  performed its obligations under the con- 
tract of July 28, 1958, seeks t o  recover a balance of $11,725.00, with 
interest, allegedly owing by defendants under the terms of said con- 
tract. 

The contract of July 28, 1958, in which plaintiff is designated party 
of the first part and Sampson Master Switch Company is designated 
party of the second part, in substance, provides: The party of the 
first part has sold and delivered to the party of the second part "the 
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goods and chattels following, namely: All of the dies and jigs in its 
possession for the manufacture of Sampson Master Switches and also 
approximately 3,300 Sampson Master Switches." Title to  the said 
goods and chattels "is reserved by and remains vested in the said 
party of the first part until the payment in full of the sum of FOUR- 
TElEN THOUSAND DOLLARS ($14,000), which amount is unpaid 
on the purchase price of the said goods and chattels, and will become 
payable as  follows: $3.50 per switch as  delivered t o  the party of the 
second part, with purchase price of switches to be secured by notes 
executed by B. S. Harrison payable thirty (30) days after delivery 
date of varying numbers of switches until all of switches manufactured 
by party of the first part have been delivered to party of the second 
part." Provision is made, in the event of default, for the repossession 
of said goods and chattels by the party of the first part and for a 
foreclosure sale thereof. The contract contains these provisions: (1) 
"It is mutually agreed that  the party of the second part may return 
to party of the first part all switches that are not in a saleable con- 
dition and that said switches will be put in a saleable condition by 
party of the first part." (2) ". . . upon delivery of approximately 
3300 switches we (plaintiff) shall collect $1.50 for tooling cost on all 
switches sold by Sampson Master Switch Company whether made by 
Eastern Steel Products Corporation or not, until such time as the full 
amount of $14,000 is paid." The contract of July 28, 1958, contains 
no reference to a prior contract or prior dealings between the parties. 

Answering, defendants admitted that  "650 switches were delivered 
and paid for"; that defendants had sold "approximately 150 switches 
since July 28, 1958"; and that  plaintiff's demand for payment had 
been refused. Except as stated, the answer proper denies the material 
allegations of the complaint, alleging "that the true facts relative 
thereto will appear in the further answer, defense, and counterclaim 
of these answering defendants." 

I n  their further answer (considering only the portions thereof not 
stricken by Judge Bone's order), defendants alleged that  plaintiff 
had breached its original contract with defendants in that  i t  did not 
make delivery as required by the contract and that the switches when 
delivered were defective. They alleged, inter alia, that  "it won be- 
came apparent that  the plaintiff neither had the knowledge, personnel 
or quality control to prodruce a product in conformity with the specifi- 
cations furnished i t  by the defendants," and that  "the plaintiff and 
defendants agreed that the contract should be rescinded, and they en- 
tered into negotiations to  adjust and settle their differences"; and 
that, "although the defend,ants were not compelled to do anything 
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further, they agreed to reimburse the plaintiff for the actual and 
reasonable costs incurred up to the date of rescission to  the extent 
these costs were properly proven." Defendants admitted execution 
of the contract of July 28, 1958, but alleged they did so under the 
following circumstances: Plaintiff submitted "a large ledger sheet, 
on which were listed the alleged actual and reasonable expenses of 
plaintiff. The defendants again requested supporting evidence of the 
correctness of the figures, but plaintiff stated that  they were still not 
available. The figures on the ledger sheet totaled $20,670.07. The de- 
fendants informed the plaintiff that  the charges were excessive and 
incorrect. In  a spirit of compromise the defendants executed the al- 
leged contract sued upon, (on the express condition that  the plaintiff 
submit to  the defendants sworn proof of the correctness of the figures 
upon which the compromise was based and on the absolute assurance 
of the plaintiff t o  the d~efendant(s) of the truthfulness and correct- 
ness of said figures. The defendants have repeatedly requested that  
the plaintiff submit the sworn proof of the figures as agreed, but the 
plaintiff has refused and failed to  submit said sworn proof, and con- 
tinues to  do so.)" 

Plaintiff's motion No. 2 is directed t o  that  portion of paragraph 
XV of the further answer indicated above by parentheses. 

Plaintiff's motion No. 3 is directed t o  paragraph XVI of the fur- 
ther answer wherein defendants alleged generally that  they were in- 
duced to sign the contract of July 28, 1958, by the false and fraudu- 
lent representations of plaintiff in respect of the amount of its costs. 

Plaintiff's motion No. 4 is directed to  paragraph XVII of the fur- 
ther answer, viz.: "That the defendants have no means of discovering 
the true costs incurred by the plaintiff in tooling and for dies and jigs, 
but they are informed1 and believe that  the reasonable cost therefor 
is $5,000, and upon such information and belief allege that  the plain- 
tiff should not be entitled to  any larger sum, if i t  is entitled to  any 
sum a t  all." 

In defendants' allegations of the further defense, t o  which plain- 
tiff's motions numbered 7, 10, 12, 13 and 14 are directed, and in the 
four paragraphs wherein defendants assert a cross action for damages 
of $105,042.50, t o  which plaintiff's motions numbered 15, 16, 17 and, 
18 are directed, defendants allege breaches by plaintiff of the original 
contract between the parties and consequential damages. 

Defendants, in their prayer for relief, in addition to  the recovery 
of damages, ask that  the court adjudge that  "the title to  the dies 
and jigs hereinbefore referred t o  be vested in the defendants." How- 
ever, no facts are alleged which would entitle defendants to  such 
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adjudication apart from the provisions of the contract of July 28, 
1958. This portion of defendants' prayer would seem to  be a t  cross- 
purposes with other allegations of their pleading. 

True, the burden of proof was on plaintiff t o  establish its allega- 
tion that  the written contract of July 28, 1958, was executed as a 
compromise settlement of the dispute between the parties as to  their 
rights and liabilities arising out of the original contra&. Winkler v. 
Amusement Co., 238 N.C. 589, 79 S.E. 2d 185. Even so, i t  appears 
affirmatively from defendants' allegations, quoted above, that  the ne- 
gotiations leading up to the execution of the written contract of July 
28, 1958, were for the purpose of adjustment and settlement of the 
differences that  had arisen between the parties. 

It is noted that,  under the contract of July 28, 1958, plaintiff agreed 
to scll and deliver to defendant some 3,:300 Sampson Master Switches 
and also all of the dies and jigs in its possession for the manufacture 
of the Sampson Master Switches, for which defendants agreed t o  pay 
$14,000.00. Defendants, after alleging they had no means of discov- 
ering the true costs incurred by plaintiff in tooling and for dies and 
jigs, alleged in paragraph XVII of the Further answer that  "they are 
informed and believe that  the reasonable cost therefor is $5,000." It 
is noted that  no reference is made to plaintiff's costs in connection 
with the manufacture of the 3,300 Sampson Master Switches, nor do 
defendants allege any other fact relevant to their general allegations 
as to  false and fraudulent representations. 

If, disregarding the written contract of July 28, 1958, the actual 
agreement was as alleged by defendants, i t  would seem that  defend- 
ants would be obligated to  pay plaintiff under the terms thereof "the 
actual and reasonable costs incurred up to  the date of rescission," 
whether such costs amounted to $20,670.07, or $14,000.00, or a lesser 
amount; and no benefit would accrue to  defendants unless plaintiff's 
costs were less than $14,000.00. 

While defendants alleged they signed the contract of July 28, 1958, 
'upon the express condition, etc. (compare Bailey v .  Westmoreland, 
251 N.C. 843, 112 S.E. 2d 517, and cases cited), the sole ground on 
which they assert the invalidity of said written contract is that  the 
figure of $20,670.07, then asserted by plaintiff to  be the amount of 
its actual and reasonable costs and then disputed by defendants, was 
excessive. The agreement, as alleged by defendants, was that  they 
were "to reimburse the plaintiff for the actual and reasonable costs 
incurred up to the date of rescission to the extent these costs were 
properly proven." Defendants' allegations come to  this: The writing 
obligated them to pay $14,000.00 in the event plaintiff's actual and 
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reasonable costs were $20,670.07. Defendants' allegations are silent 
as  to what they agreed to  pay if plaintiff's actual and reasonable costs 
were less than $20,670.07. Mindful of the fact tha t  defendants alleged 
the negotiations were for the  purpose of adjustment and settlement 
of their differences with plaintiff, i t  would appear t h a t  $14,000.00 
was adopted as a compromise figure. I n  any event, the  oral agreement 
alleged by defendants is in direct conflict with the provisions of the 
written contract of July 28, 1958. 

"When the terms of a (written) contract are established, the nego- 
tiations which produced the contract cannot enlarge or restrict its 
provisions and are therefore not competent as evidence in an action 
to enforce it." Bank v. Slaughter, 250 N.C. 355, 108 S.E. 2d 594, and 
cases cited. 

There is much authority for the proposition tha t  the so-called parol 
evidence rule is not a rule of evidence but a rule of substantive law. 
Wigmore on Evidence, Third Eidition, Vol. IX, $ 2400; Williston on 
Contracts, Revised Edition, Vol. 3, $ 631; Stansbury, North Carolina 
Evidence, $ 251. There are North Carolina decisions which treat i t  
solely as  a rule of evidence. Miller v. Farmers Federation, 192 N.C. 
144, 134 S.E. 407. See "The Par01 Evidence Rule in North Carolina," 
Chadbourn and McCormick, 9 N.C.L.R. 151, footnote 4 on page 152. 
However, in Williams v. McLean, 220 N.C. 504, 17 S.E. 2d 644, cited 
with approval in Bost v. Bost, 234 N.C. 554, 67 S.E. 2d 745, this 
Court said: "This written designation of the terms of the  contract 
was executed by the defendants and accepted by the plaintiff. It is 
establishedr, not only as a rule of evidence, but also as one of sub- 
stantive law, tha t  matters resting in parol leading up to the execution 
of a written contract are considered merged in the written instrument. 
2 Williston on Contracts, secs. 613-632." 

Whether the so-called parol evidence rule is ? rule of evidence or a 
rule of substantive law or both need not be explored further on this 
appeal. One of the rules applicable when passing upon a motion under 
G.S. 1-153 to strike allegations of a pleading is this: "An allegation 
in a pleading is irrelevant and immaterial whenever i t  is of such na- 
ture t h a t  evidence in support thereof would be incompetent a t  the 
hearing. Nothing ought to  remain in a pleading, over objection, which 
is incompetent to  be shown in evidence." Penny v. Stone, 228 N.C. 
295, 45 S.E. 2d 362 ; Daniel v .  Gardner, 240 N.C. 249, 81 S.E. 2d 660. 
Absent sufficient allegations tha t  the execution of the  written contract 
of July 28, 1958, by defendants, was induced by plaintiff's false and 
fraudulent representations, defendants' allegations as to  a contemp- 
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oraneous oral agreement in conflict with the terms thereof should have 
been stricken. 

An essential element of actionable fraud is that  the party to whom 
the alleged false and fraudulent representation is m,ade must reason- 
ably rely thereon and be deceived thereby to his injury. New Bern 
v .  White, 251 N.C. 65, 110 S.E. 2d 446, and cases cited. Here, the al- 
leged fraud is based solely on plaintiff's representation during settle- 
ment negotiations that its actual and reasonable costs were $20,670.07. 
Defendants alleged they disputed and challenged the truthfulness of 
this representation prior to and contemporaneously with the execu- 
tion of the written contract of July 28, 1958. The fact that  the written 
contract obligated defendants to  pay $14,000 negatives defendants' 
allegation that it relied upon plaintiff's representation that  its actual 
and reasonable costs (which defendants alleged they agreed to pay) 
amounted to $20,670.07. 

It is not sufficient to allege the elements of fraud in general terms. 
It is required that  facts be alleged which, if true, would constitute 
fraud. Calloway v. Wyatt, 246 N.C. 129, 97 S.E. 2d 881, and cases 
cited. Since no facts are alleged by defendants as a basis for their 
allegations as to fraud except the alleged falsity of the representation 
that plaintiff's costs amounted to $20,670.07, a matter disputed by 
defendants prior to and a t  the time of their execution of the written 
contract of July 28, 1958, providing for the payment by defendants 
of $14,000.00, defendants did not allege facts sufficient to support their 
general allegations as to fraud. 

There is discussion in the briefs bearing upon the subject of accord 
and satisfaction. This distinction is noted: "Compromise is distinguish- 
ed from accord and satisfaction by the fact i t  must be based on a dis- 
puted claim, while an accord and satisfaction may be based on an 
undisputed or liquidated claim." 1 Am. Jur., Accord and Satisfaction 
$ 2; 11 Am. Jur., Compromise and Settlement 5 2. Bizzell v. Bizzell, 
247 N.C. 590, 601, 101 S.E. 2d 668. Here, the allegations of both 
plaintiff and defendants are to  the effect that the agreement of July 
28, 1958, was entered into by way of adjustment and settlement of 
their then existing differenccs. "Where the arrangement of compro- 
mise remains purely executory and there has been a previous con- 
tractual relation existing among the parties, the compromise itself 
amounts to a new contract or novation." 11 Am. Jur., Compromise 
and Settlement $ 2. 

For the foregoing reasons, plaintiff's motions numbered 2, 3 and 4 
should have been allowed. It follows that plaintiff's motions num- 
bered 7, 10, 12, 13, 14, 15, 16, 17 and 18 should have been allowed 
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since, unless and until the written contract of July 28, 1958, is set 
aside, defendants may not allege facts relevant solely to  alleged 
breaches by plaintiff of their original contract. Moreover, if the agree- 
ment of compromise and settlement was as alleged by defendants, 
defendants would not be entitled t o  recover damages for breaches of 
the original contract but rather would be required t o  pay no more than 
the amount established as plaintiff's "actual and reasonable costs in- 
curred up to  the date of rescission." It is noted that  defendants have 
made no allegation as to the correct amount thereof, their allegation 
being that $20,670.07 is incorrect and excessive. Defendants' allega- 
tions, challenged by plaintiff's said motions, are dieemed prejudicial 
and should be stricken. It is so ordered. 

Nothing stated herein is intended t o  preclude defendants from as- 
serting all rights available to them under the written contract of July 
28, 1958. Defendants, if so advised, may apply under G.S. 1-163 for 
leave to  amend their pleading and so, perchance, clarify their position. 

The ruling of the court below in respect of all of plaintiff's said 
motions is reversed. 

Reversed. 

JACK B. HBFNEER, EMPLOYEE, v. HEFNER PLUMBING COMPANY, IXC., 
EMPLOYEE, AND UNITED BTL4TEIS FIDELITY & GUAFUNTY COM- 
PANY, INSURANCE CARBIER 

(Filed 6 April, 1960.) 

Master a n d  Servant § 8 5 -  
Where a n  injured employee has made settlement with the third per- 

son tort-feasor in a n  amount in excess of the liability of the employer 
under the Compensation Act, he may not thereafter maintain a proceed- 
ing against the employer and the insurer under the Compensation Act 
for the purpose of recovering one-half his attorneys' fees incurred in 
the proceeding against the third person tart-feasor, since the statutory 
provisions for the proportionate charge of the attorney's fee between 
the employer and employee does not apply when there is no recovery 
under the compensation Act and the attorney's fee is not approved by 
the Commission. GiS. 97-10 prior to the 1959 amendment. 

APPEAL by plaintiff from Sharp, S. J., a t  December 7, 1959 Special 
Civil Term, of MECKLENBURG. 

Proceeding under North Carolina Workmen's Compensation Act, 
G.S. 97-1, et  seq. 
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The record of case on appeal reveals the following: Plaintiff was 
injured on 2 May 1957, in a collisiori between an  automobile being 
operated by him and belonging to defendant employer and one being 
operated by a person not a party t o  this action. At  the time of the 
collision plaintiff was employee of the defendant employer. And on 
14 M a y  1957, plaintiff, through his attorney, advised the represen- 
tative of the defendant insurance carrier tha t  he was proceeding 
against the third party and was making no claim for Workmen's Com- 
pensation benefits a t  tha t  time. Through subsequent and periodic 
correspondence plaintiff's attorney kept the defendant carrier inform- 
ed of the  status of plaintiff's injuries, and of developments in the ne- 
gotiations with the third party. 

I n  Rlarch 1958 plaintiff settled his claim against the third party. 
Release was executed on 9 April 1958. Thereafter plaintiff filed claim 
with the N. C. Industrial Commission. The case was heard before 
Deputy Commissioner Thomas. Claimant contended, and contends, 
tha t  the injury sustained by him in the automobile collision as herein- 

above set forth was an  injury by accident arising out of and in the 
course of his employment with defendant en~ployer. And claimant 

contends that ,  although he chose t o  settle with the  third party tort- 
feasor and then make his claim with the Industrial Commission, de- 
fendant carrier should now be made to pay a proportionate part  of 
attorney's fee in the third party matter. 

The  claim was heard before Deputy Con~missioner Thomas, where 
and when the parties stipulated: 

"1. Tha t  on and prior to  May 2, 1957, Jack B. Hefner and the Hef- 
ner Plumbing Company, Inc., were subject to and bound by the pro- 
visions of the Workmen's Con~pensation Act. 

"2. Tha t  the United States Fidelity &- Guaranty Company was a t  
such times the compensation carrier. 

"3. T h a t  a t  such times the employer-employee relationship existed 
between the claimant and defendant employer. 

"4. Tha t  while so employed claimant's average weekly wage was 
$230.77." 

And based upon all the competent evidence adiduced a t  the hearing, 
the Deputy Commissioner makes the following additional Findings 
of Fact :  

1. Claimant, a t  the time of the hearing, and a t  the time of the ac- 
cident was president of the defendant employer * * * 

3. The injury sustained on M a y  2, 1957, was an injury by accident 
arising out of and in the course of claimant's employment with de- 
fendant employer. 
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"4. Claimant was hospitalized following the injury until May 6, 
1957, and returned to work on a limited basis shortly thereafter and 
was paid his regular salary a t  all times since May 2, 1957, and sus- 
tained no wage loss because of his injuries. 

"5. Claimant reached the end of the healing period on December 
15, 1957, and as a result of the injury in question has ten per cent 
permanent loss of use of his back and ten per cent permanent loss of 
use of each arm. 

"6. Under date of May 14, 1957, claimant's attorney, Mr. Robert 
L. Scott, wrote a letter (claimant's Exhibit 1) to  defendant carrier 
stating, among other things: 'This is to advise that  we are proceeding 
against the responsible third party, and Mr. Hefner is making no 
claim for Workmen's Compensation benefits a t  this time.' * * * 

"10. On March 25, 1958, claimant, with the advice and consent of 
his attorney, Mr. Scott, reached a settlement with McNeill, the third 
party tort-feasor. On April 9, 1958, the sun1 of $10,600 was paid to  
claimant and Mr. Scott by or on behalf of McNeill. 

"11. On April 23, 1958, Mr. Scott disbursed the $10,600 as follows: 
$287.00 to Dr. John A. Powers; $7,663.00 t o  the claimant, and Mr. 
Scott retained the sum of $2,650.00 as his fee. Payment of $287.00 to 
Dr. Powers was not approved by the Industrial Commission. The at- 
torney fee of $2,650.00 retained by Mr. Scott was not approved by 
the Industrial Commission. 

"12. On June 18, 1958, claimant made claim with the Industrial 
Commission * and requested a hearing." 

The Deputy Commissioner then made the following conclusion of 
law: 

"Claimant waived and abandoned any right he may have had under 
the Workmen's Compensation Act and his claim for benefits and that  
defendants be assessed with a proportionate part of the attorney fee 
in the third party matter must therefore be denied. G.S. 97-10. Ward 
v. Bowles, 228 N.C. 274." 

From the award entered by the Deputy Commissioner denying the 
claim, claimant, the plaintiff, appealed t o  the Full Commission upon 
alleged error that :  

"1. H e  failed t o  find as a fact that  the letter of May 14, 1957, re- 
ferred t o  in finding of fact #6 contained a specific reservation of right 
on the part of employee to file claim for compensation within time 
allowed by G.S. 97-24. 

''2. Conclusion of law #1 is in error in holding that  claimant waived 
and abandoned his claim for benefits. 
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"3. The award denying plaintiff's claim for compensation is con- 
trary t o  law. 

"4. He  failed to award compensation as provided by and t o  apply 
G.S. 97-10 thereto." 

The case, coming on for review, the Full Commission, after review- 
ing all the competent evidence, findings of fact, conclusion of law and 
award, theretofore made, being of opinion that  the record would not 
support a finding of fact other than the facts found by Hearing Deputy 
Commissioner, overruled each and every one of plaintiff's exceptions 
and adopted as its own the findings of fact and conclusions of law 
of the Hearing Deputy Commissioner, together with the award based 
thereon, and ordered that  the result reached by him be, and the same 
was affirmed. 

The plaintiff, claimant, in compliance with G.S. 97-86 gave notice 
of appeal and appealed therefrom to Superior Court of Mecklenburg 
County alleging error on the part of the Full Commission in that  ''(1) 
the Full Commission adopted as its own the findings of fact and con- 
clusion of law contained in the opinion and award filed by Deputy 
Commissioner Thomas on November 12, 1958. 

"(2)  the Full Commission failed t o  find as a fact tha t  the letter of 
May 14,1957, referred to in finding of fact #6 of Deputy Commissioner 
Thomas' opinion contained a specific reservation of right on the part 
of the employee t o  file claim for conlpensation within the time al- 
lowed by G.S. 97-24. 

"(3) the Full Commission directed that  the award based on the 
opinion of the Deputy Commissioner be, in all respects, affirmed. 

" (4) the Deputy Commissioner and the Full Commission concluded, 
as a matter of law that  the plaintiff waived and abandoned his rights 
under the Workman's Compensation Act by making a settlement with 
the third party tort-feasor after the lapse of more than six (6) months 
from the date of the injury giving rise thereto and a t  a time when 
neither the employer nor the insurance carrier had filed any written 
admission of liability with the Industzial Commission, which ruling 
is contrary to the provisions of G.S. 97-10, G.S. 97-6, G.S. 97-5 and 
G.S. 97-3. 

"(5) the Full Commission failed to award compensation as pro- 
vided by law and to apply the provisions of G.S. 97-10 thereto." 

The matter coming on for hearing before Judge of Superior Court, 
and the court being of opinion that  the assignments of error, num- 
bered 1 through 5, set forth in the notice of appeal from the Full 
Commission to  the Superior Court as above set forth, and each of 
them, should be overruled, and judgment entered in accordance with 
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the award of the Full Commission, so ordered, and affirmed the award. 
Claimant excepted thereto and appealed therefrom to  Supreme 

Court, and assigns error. 

Robert L. Scott for plaintiff, appellant. 
Robinson, Jones & Hewson for defendant, appellee. 

WINBORNE, C. J.: This is the determinative question on this ap- 
peal: May an employee injured in the course of his employment 
by the negligent act of a third party, after settlement with the third 
party for an amount in excess of his employer's liability, and after 
disbursement of the proceeds of such settlement, recover compensa- 
tion from his employer in a proceeding under the Workman's Com- 
pensation Act. In  the light of the provisions of the Act as interpret- 
ed by this Court, the answer is "No." 

An action under the North Carolina Workman's Compensation 
Act, where a third party tort-feasor is involved, is governed by Sec- 
tion 10 of Chapter 97 of the General Statutes. While this section 
was deleted by Chapter 1324 of the 1959 Session Laws and new pro- 
visions inserted in lieu thereof, the new provisions were expressly 
made inapplicable to any injury occurring before the ratification of 
said chapter, which was 20 June, 1959. Therefore the provsions of 
G.S. 97-10 as they existed prior to the 1959 Act will be applied. 

G.S. 97-10 provided in pertinent part as follows: "The rights and 
remedies herein granted to  an employee where he and his employer 
have accepted the provisions of this article, respectively, to pay and 
accept compensation on account of personal injury or death by 
accident, shall exclude all other rights and remedies of such employee 

* as against his employer a t  common law, or otherwise, on ac- 
count of such injury * Provided, however, that in any case where 
such employee * may have a right to recover damage for such 
injury from any person other than the employer, compensa- 
tion shall be paid in accordance with the provisions of this chapter: 
Provided, further, that after the Industrial Commission shall have 
issued an award, or the employer or his carrier has admitted liability 
in writing and filed same with the Industrial Commission, the em- 
ployer or his carrier shall have the exclusive right t o  commence an 
action in his own name and/or in the name of the injured employee 
SIC for damages on account of such injury or death, and any amount 

recovered by the employer shall be applied as follows: First, to the 
payment of actual court costs, then to the payment of attorneys' fees 
when approved by the Industrial Commission; the remainder or so 
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much thereof as is necessary shall be paid to the employer to reim- 
burse him for any amount paid and/or to be paid by him under the 
award of the Industrial Commission; if there then remain any ex- 
cess, the amount thereof shall be paid to the injured employee or 
other person entitled thereto: Provided further, that  the amount 
of attorneys' fees paid out in the distribution of the above recovery 
shall be a charge against the amount due and payable t o  the employ- 
er and employee in proportion to the amount each shall receive out 
of the recovery. If, however, the employer does not commence such 
action within six months from the date of such injury or death, the 
employee, or his personal representative, shall thereafter have the 
right to bring the action in his own name, and any amount recovered 
shall be paid in the same manner as if the employer had brought 
the action." 

Under the language of the deleted statute, G.S. 97-10, i t  appears 
that several courses of action are open to an employee who is in- 
jured, in the course of his employment by the negligent act of a per- 
son other than his employer. Among the remedies, he may waive his 
claim against his employer and pursue his remedy against the third 
party. Ward v. Bowles, 228 N.C. 273, 45 S.E. 2d1 354. This is the 
course taken by plaintiff here. But he argues that  he had no inten- 
tion of giving up his right to file claim under the Act, and therefore 
that there was no waiver. This argument is untenable because his 
own actions have placed him outside the purview of the statute 
whose protection he seeks. He received $10,600 in his settlement with 
the third party, which amount was disbursed prior to the filing of 
his claim. This is approximately $2600 more, according t o  his argu- 
ment, than his injury would have entitled him to  in an award from 
the Commission. If he had received compensation under the Act and 
made a settlement with the third party, he would have been required 
to  reimburse his employer for such compensation. Apparently the 
only relief sought by him and the only gain that  could accrue to  
him in his proceeding against his employer was a proportionate pay- 
ment of attorney's fee by the employer. However, the provision for 
proportionate charge of the attorney's fee against the employer and 
employee applies only in the distribution of the amount recovered 
in an action against the third party by the employer or employee, 
and where the amount of recovery is applied in accordance with the 
terms of the statute, including approval of attorney's fees by the 
Industrial Commission. Here, there being no such amount recovered 
requiring distribution, nor possibility of such, the provision is in- 
applicable. Indeed the applicable statute contemplates that  where 
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employee pursues his remedy against the employer and against the 
third party, a determination of benefits due under the Act must be 
made prior to  the payment of funds recovered from the third party. 
G.S. 97-10. Lovette v. Lloyd,  236 N.C. 663, 73 S.EX 2d 886. 

Other points raised, by the appellant have been duly considered, 
and are found to  be-not in conflict herewith. 

The judgment below is 
Affirmed. 

LEONARD AUSTIN, JR., ADMINISTRATOE OF THE ESTATE OF GILBERT J. 
AUSTIN, DECEASED v. RICHARD C. AUSTIN. 

AND 

LEONARD AUSTIN, JR., ADMINISTRATOR OF THE ESTATE OF 

MAROIA HESIS AUSTIN, DECEASED, V. RICYHARD C. AUSTIN. 

(Filed 6 April, 1960.) 

Automobiles § 21, 41s- A person who lends his  car to another  with 
knowledge express o r  implied of defective brakes may b e  liable for  
accident resulting from brake failure. 

Evidence tending to show that  defendant owned a n  automobile equipped 
with hydraulic brakes, that  he  had the brakes checked before a long 
trip, that  on the trip the brakes worked well a t  first but later the brake 
pedal had to be depressed excessively before t h e  brakes applied, that  
he then had brake fluid put in the master cylinder, and finished the 
trip, that after the trip he lent the car to another without advising 
such other person of the trouble with the brakes and without making or 
having made any inspection of the brake system, a ~ d  that  shortly there- 
after the person driving the vehicle had a fatal accident a s  a result of 
the total failure of the brakes, with further evidence that defendant 
understood the mechanics of hydraulic brakes, and that  after the acci- 
dent the master cylinder was empty of fluid and that  indicia that the 
brake system was leaking around the wheels was discoverable by reason- 
able inspection, is held sufficient to raise the issue of whether defend- 
an t  was negligent in turning over his car to be driven by another when 
he knew, or in the exercise of reasonable care, should have known that  
the brakes were defective, and failed to warn the prospective driver of 
such defect. G.S. 20-124(a). 

Segligence 2 4 0  

It is not required tha t  negligence be proven by direct evidence, but 
proof of facts and circumstances establishing negligence and proximate 
cause as  the more reasonable probability is sufficient 'to take the issue 
to the jury. 
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APPEAL by plaintiff from Campbell, J., November 9, 1959 Regular 
Civil Term, MECKLENBURG Superior Court. 

Two civil actions for wrongful deaths growing out of an accident 
alleged to have been caused by defective brakes on defendant'$ auto- 
mobile which he permitted Marcia Hess Austin to drive without warn- 
ing her of the defects. The first action involved the injury to and 
death of Gilbert h t i n ,  age one year. The second involved the death 
of Marcia Hess Austin, age 21. The two actions were consolidated 
and tried together. From judgments of nonsuit a t  the close of plain- 
tiff's evidence, plaintiff appealed. 

Coughenour & Coughenour, Helms, Mulliss, McMillan & Johnston, 
James B. McMillan, Larry J. Dagenhart for plaintiff, appellant. 

Kennedy, Covington, Lobdell & Hickman, By: Hugh L. Lobdell, R. 
Cartwright Carmichael, Jr., for defendant, appellee. 

HIGGINS, J. On the trial the plaintiff offered the adverse examina- 
tion of the defendant. The following is his story in material sub- 
stance: At the time of the accident, August 7, 1957, the defendant 
was a Staff Sergeant in the Marine Corps, stationed a t  Corps Head- 
quarters, Washington, D.  C. During "off hours" for five or six days 
each week for about two years he worked a t  a filling station, servic- 
ing automobiles. "My work in that  filling station included putting 
brake fluid in cars from time to time; . . . My work did not include 
looking a t  the pipes that lead from the master cylinder to see if there 
might be leaks in the pipe. . . .I did know that wheel cylinders 
would leak. I did know that leaky wheel cylinders is one reason why 
the fluid level gets low in the master cylinder." 

Two days before the trip to North Carolina, "I was working in 
the station . . . when i t  (the car) was gassed and put in shape for 
the trip to North Carolina. I checked the water . . . The mechanic 
checked the brakes." The vehicle was a 1951 Oldsmobile, equipped 
with hydraulic brakes. The defendant, speaking of hydraulic brakes, 
said: ['It is a system in which the fluid that you put in the master 
cylinder is supposed to last for an indefinite time." The defendant 
had owned the Olds for about four months, having bought i t  second- 
hand. 

In  describing the trip to North Carolina, the defendant said: "We 
came through Danville on the way down. At or near Danville, I notic- 
ed my brake pedal was down. I mean when you put your foot on 
the brake pedal it would go down farther than i t  should . . . When I 
noticed the brake pedal was soft or going down, I stopped in a ser- 
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vice station in Danville and had the brake fluid checked. I did not 
have any other part of the car checked except the fluid in the master 
cylinder. I had the brake fluid checked because the brakes were low 
and naturally i t  came to my mind i t  would be low on brake fluid. 
When a car runs out of brake fluid, to the best of my knowledge, the 
brakes go out. I did not examine any of the pipes or linkage between 
the brake pedal and the wheels when I stopped a t  Danville. I had 
never had brake fiuid put in the car before that day. . . .This was the 
first time the brake pedal had gotten soft on me. I do not recall 
whether it was getting a little worse as I drove along. I did not make 
any inquiry of the mechanic a t  Danville or the filling station attendi- 
ant as to why he thought the brake fluid was low." 

"After I added brake fluid in Danville . . . I checked my brakes 
a time or two to see how they were operating. . . .They operated all 
right after we left the filling station." 

The defendant drove from Danville to the home of his brother, 
Leonard Austin, near Salisbury. The defendant's wife and his one- 
year-old daughter made the trip with him. At the brother's home the 
two families decided to go to Charlotte. In order that the brothers 
might be together, it was agreed they would ride in Leonard's Chev- 
rolet and that their wives and the little daughter and little son would 
ride in the defendant's Oldsmobile; and that Marcia Hess Austin 
would do the driving. The defendant made no disclosure to Marcia 
Hess Austin of the condition of his brakes or the trouble he had had 
with them. The trip to Charlotte was begun within less than five 
hours from the time brake fluid was added in Danville. 

On the way to Charlotte, Leonard Austin and the defendant were 
in front. Both cars were proceeding south on the Rimertown Road. 
At a point where this road made a T intersection into the east and, 
west Gold Hill Road, the men stopped. The approach to the inter- 
section on the Rimertown Road is down-grade. On the south side of 
the Gold Hill Road, a t  the top of the T, there is a bank eight or ten 
feet high. As Marcia Hess Austin approached the intersection the 
automobile failed to reduce speed and crashed into the south bank 
of the Gold Hill Road. As she approached the intersection, she ex- 
claimed, "The brakes are gone." In the accident Mrs. Austin was 
killed. The son suffered injuries from which he died two or three days 
later. Examination of the vehicle after the accident disclosed the 
master cylinder was empty. "The right rear wheel had been saturated 
with brake fluid, that is, the tire and inner tube," were wet. There 
was also evidence of partially dried brake fluid on the outside of the 
wheels. 
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Joseph P. Clark testified as an expert witness. He had spent two 
years in technical training study in the General Motors Institute a t  
Flint, Michigan. He testified: "The brake system which the 1951 
Olds 98 had . . . is the same on all hydraulic brakes consisting of 
a master cylinder . . . three flexible tubes and four wheel cylinders 
. . . there is a small piston or . . . actuating levers, and rubber syn- 
thetic tubes or rubber cups. It is assembled as a system which should 
have no air in it, i t  should be free from leakage at all times. . . .The 
principle of liquid hydraulics which makes i t  possible for pressure 
in the master cylinder to operate a lever in the wheel, . . . the pres- 
sure of all four wheels is equal; . . . the result if a hole develops in 
that system is the fluid will be squirted out under pressure. . . .you 
apply the brake until i t  went to the floor and you would have no 
brake . . . the presence of brake fluid outside of this system indicates 
. . . a leak in the system somewhere. If thereafter the brake fluid is re- 
plenished in the reservoir of the master cylinder, . . . The addition 
of the fluid would have the temporary effect to build up your brake 
as long as i t  had fluid in it. . . .If you have got a leak every time the 
brake is applied pressure is exerted in the system, there is going to 
be a loss of either minor or major part of the fluid in the system." 

There was evidence the distance from Danville to Salisbury is 
about 100 miles. From the plaintiff's home to the scene of the acci- 
dent is about five miles. The evidence does not disclose whether Mrs. 
Austin had occasion to apply the brakes prior to the approach to 
the intersection. At that time they were gone. It is not improbable, 
therefore, the defendant delivered to Mrs. Austin a vehicle totally 
without brakes. 

The question is: Did the defendant breach his duty to the intes- 
tates of the plaintiff by delivering to Mrs. Austin an automobile 
when he knew, or by the exercise of ordinary care should have known, 
the brakes were defective and operation was dangerous? The defend- 
ant, while not a mechanic, had worked during "off-hours" for two years 
as an attendant a t  a filling station. On occasion he serviced automo- 
biles by putting brake fluid in the master cylinder. Two days before 
the trip to North Carolina he had the brakes adjusted by a mechanic. 
"At or near Danville I noticed my break pedal was down. . . .When 
I noticed that the brake pedal was soft or going down I stopped in a 
service station in Danville and had brake fluid checked. I did not 
have any other part of the car checked . . . I had the brake fluid 
checked because the brakes were low and naturally i t  came to my 
mind i t  would be low on brake fluid. . . .When a car runs out of brake 
fluid, to the best of my knowledge the brakes go out. . . ,I did not ex- 
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amine any other pipe or linkage between the brake pedal and the 
wheels when I stopped in Danville." Not once, either in Danville or 
Salisbury, or between these towns, did the defendant have the fluid 
lines examined. The brake trouble developed rather suddenly, yet he 
made no effort to  remove, or even t o  ascertain the cause, though oppor- 
tunities were numerous and immediately available. He  admitted 
knowledge the brake fluid became low near Danville. Should he not 
have anticipated the same result from further use until the cause was 
removed? Inspection a t  Danville would probably have disclosed a leak 
in the system. Inspection a t  the brother's home near Salisbury would 
have shown both partially dried and wet brake fluid on the right 
rear wheel, or a t  least that  was the condition shown by the examina- 
tion after the wreck. 

G.S. 20-124(a) requires that  every motor vehicle operated upon 
the public highway of the State shall be equipped with brakes ade- 
quate to control its movement, and that  such brakes shall be main- 
tained in good working order. 

No North Carolina case is found exactly in point. Resort must be 
had to the holdings in other jurisdictions and t o  the recognized rules 
of negligence in this State. The case of Hudson v. Drive It Yourself, 
Inc., 236 N.C. 503, 73 S.E. 2d 4, gives the duties of a bailor for hire 
(not quite our case) : "A bailor for hire, while not an insurer, may 
be liable for personal injuries to the bailee or third persons proxi- 
mately resulting from the defective condition of a rented automobile 
while being used by the bailee for the purpose known to be intended, 
if the bailor was aware of the d,efective condition or by reasonable 
care and inspection should have discovered it. 131 A.L.R. 845; Trusty 
v. Patterson, 299 Pa.  469; Ferraro v. Taylor, 197 Minn. 5 ;  Milestone 
System, Znc., v. Gasior, 160 Md. 131. . . . It is a breach of the bailor's 
duty to  let out an automobile for hire for use on the highway with 
materially defective brakes when he is aware or by the exercise of 
due care by reasonable inspection should have known of such de- 
fective condition." See also Jones v. Chevrolet Co., 217 N.C. 693, 9 
S.E. 2d 395; Harward v. General Motors Corp., 235 N.C. 88, 68 S.E. 
2d 855. 

I n  Bush v. Middleton, 340 P. 2d 474, the Supreme Court of Okla- 
homa said: "The general rule . . . appears to  be that  the owner of 
an automobile when entrusting a vehicle to  a third person for oper- 
ation . . . must use ordinary care to  see that  the automobile . . . is 
not in such a condition as to  become dangerous . . . and his failure 
to  use such care . . . constitutes negligence . . . rendering him liable 
for damages . . ." 
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In the case of Nash v. Reed, 59 S.E. 2d 259 (Ga.) the court held 
the complaint stated a cause of action which alleged the defendants 
Nash owned an automobile. Mrs. Nash could not drive. Mrs. Reed 
habitually drove to the grocery story for Mrs. Nash and herself. On 
the day of the accident Mrs. Reed was unable to stop the vehicle and 
was injured. The brakes were defective. This fact was not disclosed 
to Mrs. Reed. 

The Supreme Court of Appeals of Virginia had before it the case 
of Clark v. Parker, 161 Va. 480, 171 S.E. 600, a case in some respects 
similar to the one now before us. The defendant, owner of the vehicle, 
permitted the plaintiff to  drive. A collision occurred as a result of 
defective brakes. In the opinion the court said: "But this was a North 
Carolina accident, and in that State there are no degrees of negli- 
gence . . . I t  follows that ordinary negligence will support a recovery. 
I t  is, however, still necessary that the owner knew or should have 
known that i t  was unsafe to drive his car." 

The case of Honeycutt v. Bryan, 240 N.C. 238, 81 S.E. 2d 653, 
stated the general rule: "He who puts a thing in charge of another 
which he knows, or in the exercise of ordinary prudence he should 
have known, to be dangerous, or to possess characteristics which, in 
the ordinary course of events, are likely to produce injury, owes a 
duty to such person to give reasonable warning or notice of such de- 
fects." See 61 A.L.R. 1336, et seq; 46 A.L.R. 2d 404, et seq. 

"Direct evidence of negligence is not required, but the same may be 
inferred from acts and attendant circumstances, and . . . if the facts 
proved establish the more reasonable probability that the defendant 
was guilty of actionable negligence, the case cannot be withdrawn 
from the jury, . . ." Frazier v. Gas Co., 247 N.C. 256, 100 S.Et. 2d 501; 
Peterson v. Tidewater Power Co., 183 N.C. 243, 111 S.E. 8 ;  Fitzgerald 
v. R. R., 141 N.C. 530, 54 S.E. 391. 

We express no opinion as to what, if anything, the evidence proves. 
All the Court decides is that the evidence in the light most favorable 
to the plaintiff presents an issue of fact for the jury rather than a 
question of law for the court. The judgment of nonsuit is 

Reversed. 
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R. C.  L Y m ,  ADMINISTFLATOB O r  THE ESTATE O r  DAVID LEE LYNN, DE- 

CEASED, v. MILDRED M. CLARK, AND WILCIAM L. CLARK, ADMINIS- 
TBaTOB OF OH&RLBS OL&l%K, DECEASED. 

(Filed 6 April, 1980.) 

1. Automobiles § B& 
Allegations that the  car involved in the accident was a family pur- 

m e  car owned by the driver's mother and driven by him with her con- 
sent, knowledge, and permission, e r e  alone insufficient predicate for 
recovery under t h e  family purpose d m t r h e .  

2. Automobiles § 54d- 
AUegations to  the &ect that  the car involved in the accident was 

owned by the mother of t h e  driver is i n s d d e n t  to charge the mother 
with liability under GJS. 2G71.1, since the  effect of the statute k solely 
to provide a ready means of proving agency and does not dispense with 
the necessity of allegations that  the driver was the agent of the owner. 

3. Pleadings § 25- 
An amendment to make ,the allegations conform t o  the proof will not 

be allowed when the  proof is insufficient predicate for  liability upon 
the theory sought to  be alleged. 

4. Automobiles 9 5- 
midence  that  the car involved in the accident was owned by the 

mother of the driver, that she had permitted him to drive the car on 
occasions when accompanied by her, a d  had pemirtted him to drive 
on a private road, and that  she had permitted him and a friend to use 
the car with the understanding that  the friend alone was to drive, but 
that she had never permitted him to drive on the public highway@, is 
insufficient evidence to invoke the family purpose doctrine. 

5. M a 1  9 21 %- 
a Where, in  a n  action against two defendants, nonsuit is entered as to 

one and the trial proceeds against the other and results in a mistrial, 
plaqtiff may not present his contention that  the nonsuit entered in 
favor of the first defendant was mroneous by moving to set aside the 
ruling theretofore made. 

APPEAL by plaintiff from Farthing, J., October Term, 1959, of BURKE. 
This is an action instituted by the plaintiff for the alleged wrong- 

ful death of his intestate, David Lee Lynn. 
It is alleged in the complaint that on or about 14 June 1958, a t  

approximately 11 : 15 p.m., plaintiff's intestate was riding as a guest 
passenger in a 1956 Chevrolet automobile owned by Mildred M. Clark, 
mother of Charles Clark, deceased, which automobile was being neg- 
ligently, carelessly, and wrongfully operated a t  said time and place 
by Charles Clark, deceased, in a northern direction on the Old Shelby 
Road in southeastern Burke County, North Carolina. 
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The plaintiff further alleges in paragraph 5 of his complaint tha t  
Charles Clark was a minor, fifteen years of age, a t  the time of the 
wreck herein complained of, and that  he was operating a 1956 Chevro- 
let automobile, which was owned by his mother, Mildred M. Clark, 
by and with her consent, knowledge, and permission; that  a t  the 
time of the accident he was driving the automobile a t  a high and 
dangerous rate of speed; that  he lost control of said automobile which 
ran off the road, turned over several times, injuring and killing both 
the driver, Charles Clark, and the plaintiff's intestate, David Lee Lynn. 

The defendants filed a joint answer, denied the pertinent allega- 
tions in the complaint, and by way of further answer and defense they 
alleged, "That on the 14th day of June, 1958, Charles Clark was a 
minor fifteen years of age; that  he did not have a driver's license and 
did not have the consent or permission of the defendant Mildred M. 
Clark to  drive or operate her said automobile. On the contrary, the 
said Charles Clark had been admonished and strictly forbidden t o  
operate said car *." 

The plaintiff offered evidence tending to show that  Charles Clark, 
deceased, was driving the car a t  the time of the aforesaid wreck. 

The plaintiff testified, "I had seen the Clark boy prior t o  this night 
crank up his mother's car and maybe turn i t  around and drive i t  from 
his house to his grandfather's, which is on the same road. I had seen 
him drive the car several times but don't remember how frequently. 
On the night of this accident they were in a 1956 Chevrolet which be- 
longed to Mildred (M. Clark) ." 

Shirley Lefler testified for the plaintiff, "I knew the Clark boy and 
the Lynn boy who were killed in the wreck. I was with them on the 
evening and night of June 14. I got with them about * 8:15. I had 
a date with David Lynn. They came to my house and picked me up. 
They were in a 1956 Chevrolet. When we left my home that  night 
David was driving. They took me home about 11 :OO that  night. 
When we arrived a t  my home David Lynn was driving. * * Before 
the boys left my home Charles Clark was under the steering wheel, 
but I don't know whether he left driving or not." 

On cross-examination this witness testified, "I was out with them 
about two hours and 45 minutes that  night. All during that  time 
David Lynn drove the car. The Clark boy a t  no time drove the car 
when I w a  with them." 

The plaintiff called the defendant Mrs. Mildred M.  Clark as a wit- 
ness and she testified, "I am the mother of Charles Clark. I was the 
owner of this 1956 Chevrolet automobile which was involved in this 
wreck. * Charles and David had taken the car from my home that  
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night. On this particular night I didn't give them permission to  take 
the car. I had company and my husband gave them permission to 
take it. I had given them permission before to drive the car. Charles 
had driven the car before. *" 

On cross-examination Mrs. Clark testified, "He (Charles Clark) 
was under 16. He had no driver's license. I had never given him per- 
mission to drive this car a t  any time except from church on one or 
two occasions, when I was in the car. No, I had never given him 
permission to drive this car out on the road, alone or with someone 
else. Mr. Lynn stated that he saw him drive the car one time. That  
was on a private road. This car was not maintained * for the 
purpose of my minor son, Charles, driving it. I had told him he could 
not drive it, and admonished him not to drive it. I had let David and 
Charles have the car before, just the two boys with the understand- 
ing that David was to drive it, but not for Charles to drrive it. I never 
a t  any time authorized Charles to drive David Lynn. Charles had 
driven the car by himself a t  times with my knowledge from our house 
to his grandfather's. That was on a private road." 

At the close of plaintiff's evidence the defendant Mildred M. Clark 
moved for judgment as  of nonsuit. The motion was allowed and the 
action dismissed as to Mildred M. Clark. The case was submitted to 
the jury against the defendant administrator of Charles Clark, de- 
ceased. The jury could not agree on a verdict; a juror was withdrawn 
and a mistrial ordered. 

Thereafter, the plaintiff moved the court to set aside the judgment 
as of nonsuit previously entered as to the defendant Mildred M. Clark. 
From the denial of this motion and from the judgment as of nonsuit 
entered as to the defendant Mildred M. Clark, the plaintiff appeals, 
assigning error. 

W. Harold Mitchell and John H.  McMurray for plaintiff. 
Patton & Ervin for defendant Mildred M. Clark. 

DENNY, J. The plaintiff's first assignment of error is to the al- 
lowance of the motion of the defendant Mildred M. Clark for judg- 
ment as of nonsuit a t  the close of plaintiff's evidence. 

In considering this assignment of error, we think it must be de- 
termined whether or not the allegations of the complaint, together 
with the evidence offered in support thereof, are sufficient to take the 
case to the jury without invoking the provisions of G.S. 20-71.1. 

The complaint does not allege that Charles Clark was the agent, 
servant, or employee of the owner of the car involved in the firta,l 
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accident, unless i t  does so in paragraph 7 of the complaint where i t  
is alleged, "that said car was a 'family purpose' car." 

I n  our opinion, the mere allegation that a car owned by a defend- 
ant is a family purpose car is an insufficient allegation upon which 
to recover under the family purpose doctrine. 

Ordinarily, a cause of action based solely on the family purpose 
doctrine is stated by allegations to the effect that  a t  the time of the 
accident the operator was a member of his family or household and 
was living a t  home with the defendant; that the automobile involved 
in the accident was a family car and was owned, provided, and main- 
tained for the general use, pleasure, and convenience of the family, 
and was being so used by a member of the family a t  the time of the 
accident with the consent, knowledge, and approval of the owner of 
the car. 5A Am. Jur., Automobiles and Highway Traffic, section 893, 
a t  page 797. Allegations which, if proven, are sufficient t o  invoke the 
family purpose doctrine, are sufficient to establish agency. The very 
genesis of the family purpose doctrine is agency. Vaughn v. Booker, 
217 N.C. 479, 8 S.E. 2d 603. We hold that the allegations of the plain- 
tiff's complaint are insufficient to invoke such doctrine. 

The only other allegation upon which the plaintiff relies for the 
establishment of agency is as follows: "That plaintiff is informed, be- 
lieves and alleges that Charles Clark was a minor of the age of fif- 
teen (15) a t  the time of the wreck herein complained of and that he 
was operating a 1956 Chevrolet, which was owned by his mother, Mil- 
dred M. Clark, by and with her consent, knowledge, and permission 
* * * , ,  

We have held in numerous cases that under the provisions of G.S. 
20-71.1, proof or admission of ownership by the defendant of the mo- 
tor vehicle involved in an accident is sufficient to make out a prirna 
facie case of agency which will support, but not compel, a verdict 
e a i n s t  the owner under the doctrine of respondeat superior for dam- 
ages proximately caused by the negligence of the nonowner operator 
of the motor vehicle. Travis v.  Duckworth, 237 N.C. 471, 75 S.E. 2d 
309; Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767; Jyachosky v.  
Wensil, 240 N.C. 217, 81 S.E. 2d 644; Elliott v. Killian, 242 N.C. 471, 
87 S.E. 2d 903; Kellogg v. Thomas, 244 N.C. 722, 94 S.E. 2d 903; 
Scott v. Lee, 245 N.C. 68, 95 S.E. 2d 89. 

The statute G.S. 20-71.1, however, presupposes a cause of action 
based on allegations of agency and of actionable negligence. "The sta- 
tute (G.S. 20-71.1) was designed to create a rule of evidence. I ts  pur- 
pose is to establish ready means of proving agency in any case where 
it is charged that  negligence 0f.a nonowner operator causes damage 

, 
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to  the property or injury to  the person of another * . It does not 
have, and was not intended to have, any other or further force or 
effect." Hartley v. Smith, supra. 

Therefore, if the complaint in such cases fails to allege agency or 
actionable negligence, i t  is demurrable and is insuflkient to support 
a verdict for damages against the owner of the vehicle. Parker v. 
Underwood, 239 N.C. 308, 79 S.E. 2d 765; Osborne v. Gilreath, 241 
N.C. 685, 86 S.E. 2d 462. 

In  Parker v. Underwood, supra, the plaintiff alleged, " * * that 
the collision occurred a t  the intersection of Hyde Park Avenue 
and Liberty Street * * in the city of Durham, North Carolina; that 
a t  the time of the collision plaintiff's automobile was being operated 
by his son, in an easterly direction along Liberty Street, toward the 
said intersection, and the truck of defendant Thomas Hugh Under- 
wood was being operated in a southerly direction along Hyde Park 
Avenue toward the said intersection, by defendant James R. Under- 
wood, eighteen-year-old son of defendant Thomas Hugh Undrerwood, 
'with the express consent, knowledge and authority of the defendant 
Thomas Hugh Underwood'; and that the collision and resultant dam- 
age to plaintiff's automobile was caused by various acts of negligence 
of defendant James R. Underwood 'and as the sole and proximate 
results thereof.' " 

The defendant Thomas Hugh Underwood demurred to the com- 
plaint, for that the complaint did not allege a cause of action against 
him, in that ''there is no allegation that connects the driver of the 
motor vehicle in question a t  the time of the collision in question with 
said Thomas Hugh Underwood as servant, agent or employee acting 
within the scope of his employment." The demurrer was eustained in 
the lower court andl affirmed upon appeal to this Court. 

The plaintiff is relying on Hartley v. Smith, supra, t o  take his case 
to the jury, although he states in his brief that his allegations are 
sufhient against the defendant owner, Mildred M. Clark, to take 
the case to the jury without the benefit of G.S. 20-71.1. 

An examination of the allegations of the complaint in the case of 
Hartleg v. Smith, supra, and the admissions in the answer of the de- 
fendant owner of the motor vehicle involved therein, are so different 
from the allegations in the complaint and answer in the present case 
that the Hartley case is not controlling in this case. 

The plaintiff herein filed a motion in this Court t o  amend his plead- 
ings by adding in paragraph 5 of the complaint, after the clause, 
" ' * * by and with her consent, knowledge, and permission," the 
words, "and as her agent and in furtherance of a family purpose." It 
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is stated in the motion that  the case was tried below on the family 
purpose theory. I n  view of the conclusion we have reached with re- 
spect to  the allegations of the complaint, we are of the opinion that  
this motion should be denied. 

If it  be conceded (which it is not) that  the allegations of the com- 
plaint are sufficient to  support a verdict, if supported by competent 
evidence, without the aid of G.S. 20-71.1, as contended, by the plain- 
tiff, in our opinion the plaintiff's evidence offered for the purpose of 
invoking the family purpose doctrine was insufficient to  carry the 
case to  the jury on that  theory. 

After the allowance of the motion of the defendant Mildred M. 
Clark for judgment as of nonsuit a t  the close of plaintiff's evidence, 
and after plaintiff's cause of action against the defendant William 
L. Clark, administrator of Charles Clark, deceased, was submitted to  
the jury and a mistrial ordered, the plaintiff moved t o  set aside the 
ruling theretofore made sustaining the motion of Mildred M. Clark 
for judgment as of nonsuit. The court denied the motion and the de- 
fendant assigns the denial thereof as error. 

It is common practice in the trial of cases involving a nonowner 
operator of a motor vehicle that  when there is an involuntary nonsuit 
as to  the owner, for the plaintiff to  take a voluntary nonsuit as to  the 
defendant operator. However, when a plaintiff elects t o  go to  trial 
against the operator of the motor vehicle, after the owner has pro- 
cured a nonsuit, the trial judge is not required t o  reverse his ruling 
on the motion to  nonsuit because there has been a mistrial as to  the 
remaining defendant. 

I n  our opinion, the rulings of the court below with respect t o  the 
judgment as of nonsuit of Mildred M. Clark should be upheld, and it  
is so ordered. 

Affirmed. 
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LILLIE HILL ; MARY FOSTER CHRISTINE WIGGINS ; MRS. ZANNEB 
SHIVDR ; HAYWOOD PHILYAW ; HARPER PHILYAW ; GRACE 
PHILYAW PHILLIPS;  EaDITH JENKINS AND PEGGY PHILPAW, 
BY HER NEXT FRIEND, LILLIE HILL V. LOUISE J. OAHOON, ADMIXIS- 
TRATRIX OF THE ESTATE OF THELMA PHLLYAW JONEIS; FIDEWTY 
& CASUALTY COMPANY O F  NEW YOIRK; U. S. FIDELITY & GUAR- 
ANTY COMPANY. 

(Filed 6 April, 1960.) 

1. Master and Servant §§ 76, 8- 

While the Industrial Commission has jurisdiction to amend its award 
in regard to persons entitled to receive compensation awarded by it, 
i t  has no jurisdiction to  enter a judgment in favor of a party to 
recover compensation theretofore paid to  another, but the Superior 
Court has jurisdiction to determine conflicting claims of persons in 
regard to compensation which has already been paid. 

2. Master and Servant § 76- 
Where a widow has been properly awarded c ~ m ~ p n s a t i o n  a s  the sole 

dependent of her deceased husband, her remarriage does not forfeit her 
right to receive further installments. 

Where a widow properly awarded compensation as  the sole dependent 
,of her deceased husband dies before all the installments of compensa- 
tion have been paid, the commuted value of such future installments 
i s  properly paid to her personal representative, and the next of kin of 
the deceased employee, who a re  not dependents, a re  not entitled there- 
to. Gas. 97-38(1). 

APPEAL by plaintiffs from Frizzelle, J., 12 October Term, 1959, of 
LENOIR. 

This is a civil action instituted by the alleged heirs and next of kin 
of one Woodrow Philyaw. 

The facts pertinent to an understanding and disposition of this ap- 
peal are as follows: 

1. Woodrow Philyaw was formerly a resident and citizen of Lenoir 
County, hTorth Carolina, and while employed by the DuBose Con- 
struction Company of Kinston was killed by accident on 10 June 1954. 
The DuBose Construction Company and its insurance carrier, U. S. 
Fidelity & Guaranty Company admitted liability under the provisions 
of our Workmen's Compensation Act. Whereupon, the  North Caro- 
lina Industrial Commission (hereinafter called Commission) award- 
ed compensation for the death of Woodrow Philyaw to  his widow, 
Thelma Philyaw, as his sole dependent (no children having been born 
of the marriage). 
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2. Thelma Philyaw married David Rodolph Jones on 2 January 
1957. She died thereafter on 10 April 1957. 

3. The insurance carrier of the DuBose Construction Company paid 
the instalments pursuant t o  the award of the Commiesion to  Thelma 
Philyaw until her death and thereafter paid the commuted balance 
of $2,440.13 to the administratrix of the estate of Thelma Philyaw 
Jones, the defendant Louise J. Cahoon. The defendant Fidelity & 
Casualty Company of New York executed the required bond for the 
administratrix of the estate of Thelma Philyaw Jones. 

4. The administratrix of the estate of Thelma Philyaw Jones had 
in her hands, in cash, as  of 9 February 1959, the sum of $2,198.58. 

5. The plaintiffs seek to recover the sum of $2,198.58 from the ad- 
ministratrix and the difference between the above amount and the 
original sum of $2,440.13, paid to her by the insurance carrier of Du- 
Bose Construction Company, from the administratrix and her bond- 
ing company. They also seek to recover the sums paid to  Thelma 
Philyaw Jones from the date of her marriage to  David Rodolph Jones 
until her death, from the defendant U. S. Fidelity & Guaranty Com- 
pany, the insurance carrier of the DuBose Construction Company, 
on the ground that, said payments were erroneously and illegally made 
after her remarriage; that  upon her remarriage she ceased to be the 
widow of Woodrow Philyaw and that these plaintiffs are entitled to  
the balance due under the Commission's award after her remarriage 
on 2 January 1957. 

The U. S. Fidelity & Guaranty Company demurred to the plain- 
tiffs' complaint on several grounds, among them being (1) that  i t  ap- 
pears from the face of the complaint that the plaintiffs are seeking 
to recover from the defendants funds paid under the provisions of 
the Workmen's Compensation Act, and the Superior Court has no 
jurisdiction of the subject of said action, in that  the Commission has 
exclusive original jurisdiction of all questions arising under the pro- 
visions of said Act; (2) that the complaint does not state facts su5- 
cient to constitute a cause of action; and (3) that  there is a mis- 
joinder of causes of action. 

Louise J. Cahoon and Fidelity & Casualty Company of New York 
demurred to the complaint on the ground that the complaint does 
not state facts sufficient to constitute a cause of action against these 
demurring defendants. Both demurrers were sustained, and the plain- 
tiffs appeal, assigning error. 
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Charles L. Abernethy, Jr., for plaintiff appellants. 
Jones, Reed & Griffin for defendants Lmise J. Cahoon and Fidelity 

& Casualty Company of New York, appellees. 
Whitaker $ Jeffress for defendant U.  S. Fidelity & Casualty Com- 

pany, appellee. 

DENNY, J. The questions presented for determination on this ap- 
peal are: (1) Did the Superior Court have jurisdiction of the subject 
matter of this action? (2) Does a widow, upon her remarriage, for- 
feit her right to receive future compensation under an award of the 
Commission adjudging her to be the sole dependent and entitled to 
receive the full compensation awarded by reason of the death of her 
husband? (3) If a widow, who has been adjudged the sole dependent 
of her husband pursuant to the provisions of our Workmen's Com- 
pensation Act, dies before all the compensation awarded has been paid, 
is her estate entitled to the commuted balance or should such bal- 
ance be paid to the next of kin of the deceased husband? 

With respect t o  jurisdiction, i t  is clear that  this action was insti- 
tuted in the Superior Court by the plaintiffs to recover funds which 
they allege were erroneously and wrongfully paid by the defendant 
U. S. Fidelity & Guaranty Company, the insurance carrier of the Du- 
Bose Construction Company, to Thelma Philyaw Jones after her re- 
marriage, and after her death the commuted balance of the compen- 
sation awarded to  Louise J. Cahoon, the personal representative of 
the estate of Thelma Philyaw Jones. 

I n  the case of Green v. Briley, 242 N.C. 196, 87 S.E. 2d 213, which 
was a proceeding before the Commission, evidence was admitted which 
clearly established the fact that the mother and brother of the de- 
ceased employee had knowingly and falsely testified in a previous 
hearing before the Commission that  the deceased employee had never 
married and that he had no children. Evidence was further offered 
to the effect that his mother was partly dependent upon him. The 
insurance carrier of the employer paid the commuted value of the 
award to the mother of the deceased. The above proceeding was be- 
gun and thereafter heard before the Commission which found as a 
fact that  the plaintiff, Fannie Ellis Green, was the wife of the de- 
ceased employee and awarded judgment in her favor against Hattie 
Green Young, the mother of the deceased employee. The Commission 
further found that  the defendant employer and its insurance carrier 
had acted in good faith in paying the award of the Commission and 
that they were discharged from any further liability. G.S. 97-48 (c). 
On appeal to the Superior Court the rulings of the Commission were 
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affirmed. The plaintiff appealed to  this Court. We approved the rul- 
ing of the court below insofar as i t  relieved the defendants of further 
liability but set aside the judgment over against Hattie Green Young 
in favor of Fannie Green, the plaintiff. We held tha t  i t  was beyond the 
jurisdictional power of the Commission to  grant such relief; tha t  
plaintiff's right to pursue her remedies against Hattie Green Young, 
if so adivised, was by independent action in the Superior Court. On 
authority of that  decision, we hold that  the Superior Court did have 
jurisdiction of the subject matter of this action. 

On the second question posed, the weight of authority is to the ef- 
fect that  a widow, upon her remarriage, does not forfeit her right t o  
receive compensation awarded her pursuant to  a workmen's compen- 
sation act in the absence of a statutory provision t o  the contrary. 
Hansen v .  Brann & Stewart Co., 90 N.J.L. 444, 103 A. 696; Adleman 
v .  Ocean Accident & Guarantee Corp., 130 Md. 572, 101 A. 529, Ann. 
Cas. 1918B 730; Andersen-Nelson v .  L. G. Everist, Inc., 65 S.D. 568, 
276 N.W. 257; Britten v. Berger, 18 N.J. Misc. 215, 12 A. 2d 875; 58 
Am. Jur., Workmen's Compensation, section 187, page 701; Anno: 
72 A.L.R. 1325; 99 C.J.S., Workmen's Compensation, section 147, 
page 511, et seq. Therefore, since there is no provision in our Work- 
men's Compensation Act contrary to the general rule in this respect, 
the answer to the second question posed must be answered in the nega- 
tive. 

On the third and final question presented, the workmen's compen- 
sation statutes of the different states differ so materially, no general 
rule has evolved with respect t o  survival of the right to  compensation 
upon the death of the person entitled to the award. Anno: - Work- 
men's Compensation - Survival, 87 A.L.R. 864. Consequently, our 
decision must be determined by the construction of our own statutes 
bearing thereon. 

G.S. 97-38 (1) of our Workmen's Compensation Act provides: 
"Persons wholly dependent for support, upon the earnings of the de- 
ceased employee a t  the time of the accident shall be entitled to  receive 
the entire compensation payable share and share alike to  the exclusion 
of all other persons. If there be only one person wholly dependent, 
then that  person shall receive the entire compensation payable." 

G.S. 97-39 provides, among other things, the following: "The widow, 
or widower and all children of deceased employees shall be conclusive- 
ly presumed to be dependents of deceased and shall be entitled to  re- 
ceive the benefits of this article for the full period specified therein." 
(Emphasis added) 

In Queen v .  Fibre Co., 203 N.C. 94, 164 S.E. 752, J. Coleman Queen, 
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an employee of the Champion Fibre Company a t  Canton, North Car- 
olina, lost his life while in the discharge of his duties as  such em- 
ployee. Thereafter, Roxana Henson Queen, his widow, found by the 
Commission to  be his sole dependent, was awarded compensation a t  
the rate of $13.41 per week for a period of 350 weeks. The original 
record in this case reveals tha t  after the  widow had drawn 56 instal- 
ments pursuant to  the award, she died on 6 March 1931. Her duly 
appointed administrator was made a party to  the proceeding before 
the Commission, and the Commission held the administrator of the 
deceased widow was entitled to recover of the Champion Fibre Com- 
pany and its insurance carrier the weekly payments for the remaind- 
er of the 350 weeks. An appeal was taken to  the Superior Court, which 
court affirmed the order of the Commission. The defendiants appealed 
to  this Court. This Court held that,  where an employee lost his life in 
the course of his employment and thereafter an award was made by 
the Commission to his widow, as his sole dependent, and thereafter 
the widow dies before all the weekly payments have been made, her 
administrator is entitled to collect the remaining unpaid benefits. 

Likewise, in the case of Inman v. Meares, 247 N.C. 661, 101 S.E. 
2d 692, Howard Inman, while in the discharge of his duties as  an em- 
ployee of the defendant, was temporarily totally disabled by reason 
of an injury from 18 October 1954 until 13 June 1955, a t  which time 
he returned to work for the defendant employer. This employee died 
on 17 June 1955 from causes not connected with his injuries. Claim 
had been filed with the Commission for compensation but no compen- 
sation had been awarded a t  the time of his death. The question was 
then raised as to  whether or not his personal representative was en- 
titled t o  collect the amount of the award entered thereafter. The Com- 
mission held that  he was so entitled, and upon appeal to  the Superior 
Court the ruling of the Commission was affirmed. Upon appeal to this 
Court we affirmed the ruling below. 

Since our General Assembly has provided in G.S. 97-38 (1) that ,  
"Persons wholly dependent for support upon the earnings of the de- 
ceased employee a t  the time of the accident shall be entitled to re- 
ceive the entire cornpendation," and has not seen fit t o  place any limi- 
tation thereon by way of forfeiture if such beneficiary remarries or 
dies before the award is paid in full, we hold that  the  plaintiffs here- 
in have alleged no cause of action against any of these defendants. 
(Emphasis added) 

Therefore, the demurrers interposed in the court below were prop- 
erly sustained. 

Affirmed. 
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W V I N  O U D Y  MEIBCE v. JOHN HENRY DIOESON, JR., (AND C. WBG 
TER U E l N  APPOINTD Gum- aD LITEM BY THE COUET). 

(Filed 6 April, 1960.) 

1. Automobiles g 9- 
To "park" means m e t h i n g  more than a temporary or momentary 

etoppage on the highway for a necessary purpose, and neither G.S. 20-16l 
nor G.S. 20-129 are applicable to a mere temporary stop for a neces- 
pary purpose when there is no intent to break the con'tinuity of taavel. 

2. Automobiles § 41- 
Where plaintifP's own evidence d i s c l m  that defendant's vehicle was 

stopped on a paved highway in ita proper lane of travel because i t  had 
become disabled, and had been there for only a few minutes before plain- 
,tiff ran into its rear, and that the section of 'the highway was straight 
for more than four-tenths of a mile, nonsuit is proper for failure of 
widence of negligence on the part of defendant in so stopping on the 
highway. 

3. Evidence § 20: Pleadings g 29- 
Where plaintifP offers in evidence allegations of the answer averring 

that the defendant's automobile was stopped in its proper lane of travel 
and had been in a disabled condition for several minutes prior to the 
time in queetion, plaintm is bound by suuh averments which he himself 
has introduced in evidence. 

APPEAL by plaintiff from Morris, J., a t  September 1959 Civil Term, 
of BUNCOMBE. 

Civil action to recover of defendant for personal injuries allegedly 
sustained by reason of actionable negligence of defendant in an auto- 
mobile collision on Sweeten Creek Road in Buncombe County, North 
Carolina, when automobile of plaintiff came in contact with rear of 
automobile of defendant. 

Plaintiff alleges in his complaint that  defendant "had said automo- 
bile on said highway in the right-hand lane and travel portion of said 
highway in the nighttime without any lights a t  all on said motor 
vehicle"; that upon information and belief "defendant had said mo- 
tor vehicle upon said highway" and "stopped on said highway * * 
for a period of a t  least 10 or 15 minutes * * * immediately before the 
collision"; that  the said defendant * "had failed to display red 
flares or lanterns a t  the rear of said motor vehicle and * * to  make 
any signals and give any warning to the other vehicles traveling upon 
said highway"; in all of which respects defendant was n e g l i g e n t  
proximately causing injury and damage to  plaintiff. 

On the other hand, defendant, answering, denies that  he was negli- 
gent in any respect, and by way of first further answer and defense 
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alleges in pertinent part * * " that the defendant was driving said 
automobile carefully and prudently, a t  a reasonable rate of speed on 
his own right-hand side of the road, which was the east lane of the 
two lanes of traffic; that an animal ran across the road in front of 
the defendant, and in an effort to avoid striking the animal, the de- 
fendant applied his brakes and stopped the forward motion of his 
automobile, and also caused the motor of said automobile t o  stop or 
choke down; that  although said automobile had been running satis- 
factorily up until this time and place, the car refused to start, although 
the signal lights of said automobile would burn; that  said automobile 
was stopped in the right lane for northward traffic, or the east lane; 
that the defendant stationed two former passengers t o  the rear of 
said car to warn traffic traveling north of said car, and one former 
passenger to the south to warn traffic approaching from the north, 
traveling southwardly; that the said car driven by the defendmt 
had been in this disabled condition for several minutes *" etc., 
describing in detail his primary defense. 

And defendant also pleaded, briefly stated, insulated negligence, 
and contributory negligence on part of plaintiff. 

Upon the trial in Superior Court plaintiff offered in evidence among 
other things not pertinent to questions raised on this appeal (1) para- 
graph 5 of the complaint which reads as follows: "That on said day 
a t  about 8:15 o'clock P. M., the said defendant had said automobile 
upon one of the public highways of the State of North Carolina, par- 
ticularly upon U. S. Highway No. 25-A, which highway is also a pub- 
lic highway of the State of North Carolina and commonly known as 
Sweeten Creek Road, in Buncombe County, North Carolina," and the 
corresponding paragraph 5 of the answer which reads as follows: 
"That the allegations of paragraph 5 are admitted." 

(2) "That part of the defendant's further answer andl defense read- 
ing as follows: 'That a t  or about 8:15 P. M. on October 23, 1958, the 
defendlant was driving a 1947 Chevrolet four-door sedan northward 
on U. S. Highway 25-A, which is commonly called Sweeten Creek 
Road, in Buncombe County, south of Asheville.' " 

(3) "And that part of defendant's further answer and defense which 
reads as follows: 'That said automobile was stopped in the right lane 
for northbound traffic or the east lane.' " 

(4) "And that part of the further answer and defense which reads 
as follows: 'That the said car driven by the defendant had been in 
this disabled condition for several minutes.' " 

And the parties stipulated "that the automobile alleged to have 
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been operated by the defendant John Henry Dickson, Jr., was owned 
by John Henry Diekson, Sr." 

And upon the trial plaintiff, testifying as witness for himself, gave 
substantially this narrative: "On October 23, 1958, I was involved 
in a collision with John Henry Dickson, Jr. * on Highway 25-A, 
commonly known as Sweeten Creek Road * just north of Edgewood 
Road * * approximately a quarter of a mile south of the point of 
the accident I was traveling north in the direction of Asheville. 
The collision occurred about 8:15 a t  night. 

"With reference to curves or hills the highway has a curve in it 
here. You start downgrade in here and up around over, this is a fill 
over here. With reference to hills there is a light dip in the road right 
here. You start down a grade like this and goes up just like this. With 
reference to the dip the Dickson car was approximately 30 feet here. 
After I start up towards Asheville, north 30 feet from the dip, he was 
parked from this curve approximately 60 or 75 feet. The elevation of 
the hill toward Hendersonville, from the scene of the collision, or 
from the dip I will say, is about 25 degrees, something like that. The 
elevation of the highway from the dip as the highway proceeds toward 
Asheville, north, I would say is approximately 25 or 30 degrees. * 
The shoulder on the road immediately beside where the Dickson car 
was parked * * was about 10 feet wide. * * * in this dip there is a 
big wide place 30 or 40 feet, a lot of times see tractors and trailers 
parked there. The pull-off area there, I would say is about 40 feet 
wide. From where the Dickson car was parked, that wide pull-off 
place, I would say was about 30 feet along here, back, downgrade; 

it is upgrade from here to this curve. The shoulder of the high- 
way from the point where the Dickson car was parked south to the 
wide pull-off area is about ten feet * * and also all along the road 
where there is plenty of shoulder. I observed how wide the shoulder 
was north of the Dickson car * i t  was approximately ten feet wide 
all down through here * *." 

Then in answer to question as to when was the first time that he 
observed the Dickson car, plaintiff testified, briefly stated, "I had 
gone down the dip and started up the rise before I even seen it, about 
30 feet from i t  my headlights picked him up a t  that time." And 
plaintiff, continuing, said: "He didn't have any lights on his car. No 
lights a t  all. I never saw any flagman or no warnings of no kind. I 
have an opinion * as to what speed I was traveling before and 
a t  the moment of the collision with the Dickson car- about 50 miles 
per hour * ." 

Then under cross-examination plaintiff testified in pertinent part: 
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"I am very familiar with the Sweeten Creek Road. I have traveled 
it  practically every day for five or six years. I knew the area which 
I was traveling a t  the time of this accident. I was driving a 1957 
Chevrolet station wagon; that  car was in good condition. I t  had good 
brakes. It had good headlights on it." 

And plaintiff continued: "* * * I was traveling north * * * the road 
south of the point of collision is unobstructed for .3 of a mile, and 
toward * * * the north I would say .1 of a mile. For all intents and 
purposes that  road is mot level. It is straight * * * The way I was 
traveling from the south to  the north I was going slightly downgrade 
- I estimate the grade to  be 25 degrees * * * ." 

And plaintiff concluded his testimony by saying: "As I drove down 
the highway that  night * * * I did not see the flagman to the rear of 
the Dickson car. I did not cut my wheels in an attempt to  pass to  the 
left. I did not blow my horn. I did not apply my brakes." 

At the conclusion of plaintiff's evidence defendant moved for judg- 
ment as of nonsuit, and the court being of opinion that  same should 
be allowed entered judgment that  plaintiff's action be, and the same 
was 'honsuited." 

To the entry of judgment in accordance therewith plaintiff except- 
ed and gave notice of appeal, and appeals to Supreme Court and as- 
signs error. 

James W. Regan, Oscar Stanton for plaintiff, appellant. 
Meekins, Packer & Roberts, for defendant, appellee. 

WINBORNE, C. J. Plaintiff assigns as error the ruling of the trial 
court in granting defendant's motion for judgment as of nonsuit. 

I n  this connection it  is appropriate to refer to  two statutes, G.S. 
20-161 and G.S. 20-134, each in pertinent part pertaining to  the oper- 
ation of motor vehicles upon the highways in this State. 

G.S. 20-161 declares " ( a )  No person shall park or leave standing 
any vehicle, whether attended or unattended, upon the paved or im- 
proved or main traveled portion of any highway, outsid,e of a business 
or residence district when i t  is practicable to  park or leave such ve- 
hicle standing off of the paved or improved or main traveled portion 
of such highway: Provided, in no event shall any person park or leave 
standing any vehicle, whether attended or unattended, upon any high- 
way unless a clear and unobstructed width of not less than fifteen 
feet upon the main traveled portion of said highway opposite such 
standing vehicle shall be left for free passage of other vehicles there- 
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on, nor unless a clear view of such vehicle may be obtained from a dis- 
tance of two hundred feet in both directions upon such highway; 

"Provided further (not pertinent here) * * 
"Provided further in the event that  a truck, trailer or semi-trailer 

be disabled upon the highway that  the driver of such vehicle shall 
display, not less than two hundred feet in the front and rear of such 
vehicle, a warning signal; that during the hours from sunup to sun- 
down a red flag shall be displayed, and after sundown red flares or 
lanterns. These warning signals shall be displayed as long as such 
vehicle is disabled upon the highways." 

(b) Not pertinent here. 
And (c) declares that  "The provisions of this section shall not ap- 

ply to the driver of any vehicle which is disabled while on the paved 
or improved or main traveled portion of a highway in such manner 
and to such an extent that i t  is impossible to avoid stopping and 
temporarily leaving such vehicle in such position." (Emphasis sup- 
plied) 

To "park" means something more than a mere temporary or mom- 
entary stoppage on the highway for a necessary purpose. Stallings v. 
Transport Co., 210 N.C. 201,185 S.E. 643. Hence in Skinner v. Evans, 
243 N.C. 760, 92 S.E. 2d 209, the Court held that  the temporary stop- 
ping of the automobile upon the highway under the circumstances 
there portrayed was not violative of the provisions of G.S. 20-161(a) 
as amended pertaining to stopping on a highway. See among other 
cases Peoples v. Fulk, 220 N.C. 635,18 S.E. 2d 147; Leary v. Bus Corp., 
220 N.C. 745, 18 S.E. 2d 426; Pike v. Seymour, 222 N.C. 42, 21 S.E. 
2d 884; Morgan v. Coach Co., 225 N.C. 668, 36 S.E. 2d 263; Morris v. 
Transport Co., 235 N.C. 568, 70 S.E. 2d 845. 

Moreover, G.S. 20-161 has no reference to a mere temporary stop 
for a necessary purpose where there is no intent to break the continuity 
of travel. Royal v. McClure, 244 N.C. 186, 92 S.E. 2d 762. See also 
Basnight v. Wildon, 245 N.C. 548, 96 S.E. 2d 699. 

Indeed plaintiff offered in evidence an uncontradicted extrajudicial 
declaration of defendant that  the defendant's automobile was on the 
highway in disabled condition. In  so doing plaintiff is bound thereby. 
Sowers v. Marley, 235 N.C. 607, 70 S.E. 2d 670. 

Furthermore, G.S. 20-134 provides that  "Whenever a vehicle is 
parked or stopped upon a highway, whether attended or unattended 
during the times mentioned in G.S. 20-129, there shall be displayed 
upon such vehicle one or more lamps projecting a white light under 
normal atmospheric conditions from a distance of five hundred feet 
to the front of such vehicle, and projecting a red light visible under 
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like conditions upon a distance of five hundred feet t o  the rear * "." 
Thus i t  is seen that  this section is inapplicable unless there be a park- 
ing in violation of G.S. 20-161. 

In  the light of the pleadings and the evidence offered by plaintiff 
it would seem that plaintiff exculpates defendant from negligence in 
respect of these statutes. 

It appears that  defendant's automobile was in disabled condition 
and was on the highway for only a few minutes before plaintiff ran 
head-on into the rear of i t  on a section of highway susceptible of be- 
ing characterized as a straightaway, - that is straight for more than 
four-tenths of a mile. 

The judgment is 
Affirmed. 

MARGARBT JOLLY M U M ,  JOHNNIE A. SHBLTON, BY HEB NEXT FBIEND, 

FLOYD K. DRUM, AND FLOYD K. DRUM, INDNIDUALLY, v. JOHN BFS- 
ANER, AND JAMES BISANEIR, T/A J. & J. ELECTRIC COMPANY. 

(Filed 6 April, 19430.) 

1. Appeal and  Error 51- 

U,pon appeal from denial of motions for judgment of involuntary non- 
suit only the motion made a t  the close of all  the evidence is to be con- 
sidered. G.S. 1-183. 

2. Negligence § 24a- 
On motion to nonsuit in a negligence action the evidence must be 

considered in the light most favorable lb plaintiffs and the motion over- 
ruled if the evidence, so considered, tends to support all  essentials of 
actionable negligence. 

5. Statutes  8 3- 
On July 13, 1957 the N. C. Building Code of 1953 had the force of 

law by virtue of G.S. l43-l38(f ). 

4. Negligence 1- 

The violation of a statute which imposes upon a person a specific duty 
for the protection of others is negligence per se. 

5. Electricity 8 7- 
The violation of the provisions of a n  electrical code i n  regard to the 

installation of electric wires, conduits, s w i t a e s  and terminal fittings, 
is negligence pot- se, the code having the force of law by vi,rtue of statute. 

6. Negligence § '24- 
D i w t  evidence of negligence is not required, but negligence may be 



306 IN T H E  SUPREME COURT. [252 

inferred from the facts and attendant circumstances, and if the facts  
proven establish negligence and proximate cause a s  the more reason- 
able probability nonsuit cannot be entered notwithstanding that  the  
possibility of accident may also arise on the evidence. 

7. Sam- 
Whether circumstantial evidence of negligence is sufficient to take 

the case out of the realm of conjecture and into the field of legitimate 
inference from established facts must be determined in relation to the  
attendant facts and circumstances of each case. 

7. Electricity § 7- Evidence held sufficient to  support inference t h a t  
A r e  resulted from negligent installation of electrical equipment. 

Plaintiffs' evidence tending to show that defendants, in installing a n  
exhaust fan in plaintiffs' restaurant, violated the requirements of the  
applicable building code by failing to protect the non-metallic cable en- 
tering the metal electrical tubing a t  the fan housing with bushing to 
keep the  insulated conductors from rubbing against the metal, tha t  
there was a space of about four feet between the ceiling of the kitchen 
and the rafters of the roof where the fan was installed, that  the fan  
ran a t  irregular speeds, resulting in vibration, together with circumstan- 
tial evidence supporting the inference that  the fire originated in the area 
of the f a n  housing and that  a short-circuit occurred where the non-metal- 
lic cable entered the electrical metal tubing and that  a fire broke out a t  
this place, is held sufficient to be submitted to the jury on the question of 
whether the fire was proximately caused by defendants' negligence, nor is 
this result 'altered by testimony that the fan continued to nun after the 
short-circuit, since the fan would continue to operate for a short period 
of its own momentum after the current had been cut off by the short- 
circuit. 

APPEAL by defendants from Crissman, J., August Civil Term, 1959, 
of GASTON. 

Civil action to recover damages resulting from a fire allegedly caused 
by defendants' negligent installation of a fan over the roof of the 
kitchen of plaintiffs' restaurant. 

Evidence was offered by both plaintiffs and defendants. 
The court submitted, and the jury answered, these issues: "1. Was 

the property of the plaintiffs damaged by the negligence of the de- 
fendants, as alleged in the Complaint? ANSWER: Yes. 2. What dam- 
ages, if any, are the plaintiffs entitled to recover of the defendants? 
ANSWER: $3,000.00." 

Judgment for plaintiffs, in accordance with the verdict, was enter- 
ed. Defendants excepted and appealed, assigning as error the denial 
of their motions for judgment of involuntary nonsuit. 

Hollowell & Stott  and Hugh W .  Johnston for plaintiffs, appellees. 
Mullen, Holland & Cooke for defendants, appellants. 
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BOBBITT, J. The only motion for judgment of nonsuit to  be con- 
sidered is that  made a t  the close of all the evidence. G.S. 1-183; Spaugh 
v. Winston-Salem, 249 N.C. 194, 105 S.E. 2d 610. 

The question of law presented is whether the evidence, when con- 
sidered in the light most favorable t o  plaintiffs, tends t o  support all 
essentials of actionable negligence. If so, i t  was sufficient for submis- 
sion to  the jury. Lake v .  Express, Inc., 249 N.C. 410, 106 S.E. 2d 518; 
Murray v. Wyatt, 245 N.C. 123, 95 S.E. 2d 541; Mitchell v. Melts, 
220 N.C. 793, 18 S.E. 2d 406. 

Uncontradicted evidence tended to show: 
1. On Saturday, July 13, 1957, defendants installed an exhaust fan 

in plaintiffs' restaurant, "The New South Restaurant," located about 
two miles west of Gastonia on U. S. #29. The installation was made 
by defendant John Bisaner, assisted by an employee. 

2. The exhaust fan was installed in the roof of the kitchen over the 
hood of the stove, to draw out the heat and fumes. A piece of one- 
half inch electrical metal tubing was connected by a lock nut t o  a 
disconnect switch located on the fan housing about twelve to  eighteen 
inches above the roof. This electrical metal tubing, approximately two 
feet long, extended downward through a hole in the roof into the 
space of four feet between the ceiling of the kitchen and the rafters 
of the roof. An insulated #12 wire with two conductors, one for cur- 
rent and one for ground, was connected to  the disconnect switch and 
run down through the electrical metal tubing t o  a toggle switch lo- 
cated on the kitchen wall. The wiring proceeded from the toggle switch 
down into the basement where i t  connected into a 30-amp. Square D 
fuse box. 

3. Installation of the fan was completed about 8:20 a.m. and the 
fan was running when John Bisaner and his employee left the restau- 
rant. The fan ran on 220 volts and turned 1140 revolutions per minute. 

4. About 12:30 p.m., John Bisaner returned t o  the restaurant and 
repaired a wire leading t o  a switch that  controlled the operation of 
the dough mixer. 

Stinson, plaintiffs' cook, testified: "It (the fan) was running real 
fast;  i t  was running awful fast; and after a while, i t  seemed like it  
would slow up a little bit. And after i t  slowed up, seemed like it'd 
jump back on running fast. . . . he (Mr. Bisaner) told me, said, '1'11 
guarantee you'll be cool over the week-end, and I will be back Mon- 
day and complete the fan for you good.' " 

According to plaintiffs' evidence: The gas stove was cut off a t  2:00 
p.m. About 3:30 p.m. when Stinson and Shelton (who worked "out 
front") were watching a ball game on television, a black streak 
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(jumping) came across the television screen. While Shelton was trying 
to fix the television, "there was a big pop in the kitchen." This is the 
substance of Btinson's testimony as to what he saw when he went in- 
to the kitchen: The fan was still running and jumping. Sparks were 
flying all over the fan and all over the kitchen. Fire was coming out 
of the hood (over the stove) into the kitchen. No other electrical 
equipment was operating. 

As to conditions after the fire, there was evidence tending to  show: 
The hood had dropped partly over the stove. The top of the hood 
was smoked black but underneath there was no smoke or fire damage. 
The most extensive damage was over the mixer and stove and about 
eight feet to "the side of the petition (sic) that  goes into the kitchen." 
The sheathing and boards of the roof were burned black but not 
burned through. 

Upon the foregoing evidence, we think i t  was permissible for the 
jury to  infer that  the fire originated in the area between the top of 
the hood and the fan. 

Examination of the wiring, after the fire, disclosed that one of the 
conductors on the fan circuit had parted, leaving a "bead" on the 
end where i t  parted, rounded off as if melted. There was evidence 
that the wire was in two and beaded a t  the point "where the non- 
metallic cable entered the electrical metal tubing a t  the fan housing." 
There was expert testimony that  the heat of the fire would not be 
intense enough to melt copper and that  the bead was produced by a 
short-circuit within the wire. There was evidence that  the short-cir- 
cuit occurred a t  the lower end of the electrical metal tubing and that  
examination of all other wiring in the area failed to disclose that  any 
other wire had parted or beaded. 

To establish defendants' alleged negligence, plaintiffs offered evi- 
dence that  there was no protective covering, such as a bushing, on 
the lower end of the electrical metal tubing, to protect the insulated 
conductors from rubbing against the metal. Indeed, John Bisaner's 
testimony contains an admiasion that  this was true. 

Plaintiffs offered in evidence the 1956 National Electrical Code. 
Plaintiffs had pleaded, inter a h ,  the provisions quoted below: 

Article 300, section 3008: "Except as provided in section 3009, a 
box or terminal fitting having a separately 'bushed hole for each con- 
ductor shall be used wherever a change is made from . . . electrical 
metallic tubing . . . to  open wiring . . ." 

Article 300, section 3009: "A bushing may be used in lieu of a 
box or terminal fitting a t  ends of conduit or electrical metallic tubing 
where conductors leave the conduit or tubing behind a switchboard, 
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or where more than 4 conductors leave the conduit or tubing (under 
conditions not relevant here) ." 

The North Carolina Building Code of 1953, Article XVI, in perti- 
nent part, provides: "Except as may be otherwise provided by rules 
promulgated by the Building Code Council, the electrical systems of 
a building or structure shall be installed in conformity with the [Na- 
tional Electrical Code,' as approved by the American Standards As- 
sociation and as filed in the office of the Secretary of State. The elec- 
tric wiring of houses or buildings for lighting or for other purposes 
shall conform to the regulations prescribed by the organization known 
as National Board of Fire Underwriters." 

G.S. 143-138(a), effective July 1, 1957, authorized the Building 
Code Council to prepare and adopt a "North Carolina State Build- 
ing Code." G.S. 143-138(f), effective July 1, 1957, provides: "Effect 
upon Existing Laws-Until such time as the North Carolina State 
Building Code has been legally adopted by the Building Code Coun- 
cil pursuant to this article, the North Carolina Building Code adopted 
by the Council and the Commissioner of Insurance in 1953 shall re- 
main in full force and effect. Such Code is hereby ratified and adopted." 

Thus, on July 13, 1957, the date of the fire, the North Carolina 
Building Code of 1953, by virtue of G.S. 143-138(f), had the force 
of law. See Lutz Industries, Inc., v.  Dixie Home Stores, 242 N.C. 332, 
339-341,88 S.E. 2d 333, and I n  re O'Neal, 243 N.C. 714,92 S.E. 2d 189. 

By adopting the North Carolina Building Code of 1953, the Gen- 
eral Assembly ('specifically set the standard of care in respect to the 
installing of the electrical system of a building and the electric wir- 
ing of buildings for lighting or for other purposes, and that is that 
the electrical system of a building shall be installed in conformity 
with the 'National Electrical Code' as approved by the American 
Standards Association and the electric wiring of buildings for light- 
ing or for other purposes shall conform to the regulations prescribed 
by the organization known as National Board of Fire Underwriters, 
. . ." Lutz Industries, Inc., v. Dixie Home Stores, supra, discussing the 
adoption of the North Carolina Building Code of 1936 by Chapter 
280, Session Laws of 1941. 

"It is well settled law in this jurisdiction, that when a statute im- 
poses upon a person a specific duty for the protection of others, that 
a violation of such statute is negligence per se." Lutz Industries, Inc. V .  

Dixie Home Stores, s'upra. Since Article 300, sections 3008-3009, of 
the National Electrical Code, for the reasons stated, had the force 
and effect of a statute, the failure to use a box or terminal fitting or 
bushing where the conductors left the electrical metal tubing was 
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negligence per se. Moreover, an expert witness testified: "Ordinarily, 
the end of a piece of electrical metal tubing of that  kind would have 
a bushing on it." 

There was evidence, that, due to  excessive heat in the attic during 
the summer, the wood in the attic was dry, and that the fire occurred 
on a hot July day. Too, i t  may be inferred that  vibrations of the elec- 
trical metal tubing were caused by the speed and, irregular operation 
(jumping) of the fan. 

Was there sufficient evidence to support a finding that such negli- 
gence of defendants proximately caused the fire? As to this, an ex- 
pert witness, based upon facts in evidence, testified that  in his opin- 
ion the vibrations of the fan and of the electrical metal tubing caused 
the insulation on the open wiring as it left the lower end of the elec- 
trical metal tubing to wear or rub off from contact with the metal of 
the tubing; that  this caused the short-circuit; and that  the short- 
circuit would generate sufficient heat to ignite combustible material. 

"It is very generally held that direct evidence of negligence is not 
required, but the same may be inferred from facts and attendant cir- 
cumstances, and it is well established that if the facts proved estab- 
lish the more reasonable probability that  the defendant has been guilty 
of actionable negligence, the case cannot be withdrawn from the jury, 
though the possibility of accident may arise on the evidence." Hoke, J. 
(later C.J.), in Fitzgerald v. R. R., 141 N.C. 530, 534, 54 S.E. 391. 
To like effect: Austin v. Austin, ante, 283, 113 S.E. 2d 553; Frazier v. 
Gas Co., 247 N.C. 256,100 S.E. 2d 501; 38 Am. Jur., Negligence $ 334; 
65 C.J.S., Negligence $ 244(a),  pp. log!)-1091. Cases involving proof 
of the origin of a fire by circumstantial evidence include the follow- 
ing: McRainey v. R. R., 168 N.C. 570, 84 S.E. 851; Lawrence v. 
Power Co., 190 N.C. 664, 130 S.E. 735; Small v. Utilities Co., 200 N. 
C. 719, 158 S.E. 385; Peterson v. Power Co., 183 N.C. 243, 111 S.E. 
8 ;  Ashford v. Pittman, 160 N.C. 45, 75 S.E. 943; Simmons v. Lumber 
Co., 174 N.C. 220, 93 S.E. 736, and cases cited. See, also, 65 C.J.S., 
Negligence $ 244 (a ) ,  pp. 1099-1100. 

Whether the circumstantial evidence is sufficient "to take the case 
out of the realm of conjecture and into the field of legitimate inference 
from established facts," must be determined in relation to the at- 
tendant facts and circumstances of each case. Parker v. Wilson, 247 
N.C. 47, 53, 100 S.E. 2d 258, and cases cited; Smith v. Hickory, post, 
316, 113 S.E. 2d 557. The applicable rules are easy to  state, difficult 
to  apply. 

After careful consideration, we reach the conclusion that, when 
the evidence is considered in the light most favorable to plaintiffs, 
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and all legitimate inferences are drawn therefrom in plaintiffs' favor, 
i t  was for the jury to  determine whether the fire was proximately 
caused by defendants' negligence. 

Defendants contend, inter alia, the evidence shows the short-cir- 
cuit occurred after the fire was under way. This contention is based 
largely on Stinson's testimony tha t  the fan was running and jump- 
ing when he went to  the kitchen; on evidence that ,  upon occurrence 
of the short-circuit, the current t o  run the fan was cut off; and on 
Stinson's testimony that  either ten or five minutes elapsed between 
the appearance of the  streak on the television screen and the time 
he heard the "big popJ' and went to  the kitchen. However, the evi- 
dence provides no satisfactory answer to these questions: What caused 
the streak across the  television screen? Did the short-circuit occur 
when the streak crossed the television screen or when the "big pop" 
occurred? Moreover, as to  the time interval between the streak and 
the "big pop," Stinson's testimony was a t  best an estimate. Imme- 
diately after the streak, Shelton got up to try to fix the television; 
and the "big pop" was heard while Shelton was so engaged. Too, while 
the evidence tended to show the current to the fan would be cut off 
by the short-circuit, it would seem tha t  the fan would operate for 
some period thereafter by reason of its own momentum. These were 
matters to be resolved by the jury. 

Defendants, contending the fire was of undetermined origin, have 
forcefully contested each premise upon which plaintiffs' case rests. 
While concediing the force of their contentions, our conclusion is tha t  
the case was for jury consideration and determination. 

No error. 
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(Filed 6 April, 1960.) 

A conspiracy is an agreement by two or more persons to do an un- 
lawful thing or to do a lawful thing in an unlawful way or by unlaw- 
ful means, and i t  is not necessary that the agreement be accomplished, 
the agreement itself being the offense. 

!A Oonspiracy g 5- 
Testimony of declarations made by one conspirator 'in the absence d 

the other, which declarations are not made in furtherance of the con- 
spiracy but contain a mere narnation of past facts i,mplicating the ab- 
sent conspirator, is immpetent as against the absent conspirator. 

3. Same: C r h h d  Law § 90- 
Srror in the admission against one conspirator of testimony of declara- 

tions made by the other conspirator in his absence, is not cured when 
only a pant of such testimony later becomes competent for the pu- 
of corroborating the subsequent testimony of the declarant upon the 
trial, and i t  would seem that the admission of testimony of such declara- 
tions was prejudicial under the facts of thiir case. 

4. Criminal Law § 106- 
An instruction to the effect thet when the  state relies on circum- 

stantial evidence the jury should accept the hypothesis of innocence as 
much .cso as the hypothesis of guilt, is prejudicial error, since i t  is the 
duty of the jury to accept the hyp~thesis of innocence even though that 
of guilt is the more probable. 

APPEAL by defendant Potter from Burgwyn, Emergency Judge, 
October 19, 1959 Term, of GREENE. 

Criminal prosecution on indictment charging in substance that  de- 
fendants Randolph and Potter, on or about March 16, 1959, "did 
unlawfully, wilfully, and feloniously agree, plan, combine, conspire 
and confederate, each with the other, t o  unlawfully, wilfully, and 
feloniously and wantonly set fire to, burn, and cause to  be burned" 
a certain (designated) building owned by Potter and others, situated 
one-half mile north of Snow Hill on U. S. Highway #258, in which 
Ran!dolph operated "a barbecue cafe." 

The jury found the defendants guilty. Thereupon separate judg- 
ments, imposing prison sentences, were pronounced. 

Defendant Potter excepted and appealed. 

Attorney General Bruton and Assistant Attorney General Hooper 
for the State. 

Jones, Reed & Griflin for defendant Potter, appellant. 
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BOBBITT, J. Appellant rightly concedes the evidence was suflicient 
for submission to the jury. Hence, the evidence will be stated only 
to  the extent necessary to  an understanding of the matters asserted 
by appellant as  grounds for a new trial. 

The State offered evidence tending to  show that  officers found Ran- 
dolph inside the building, alone, about 1:30 a.m. on Tuesday, March 
17th; that the "floor of the building was saturated in gas"; that  there 
were four pasteboard containers and a lard bucket, a t  different loca- 
tions, all containing gasoline; that  gasoline had been and was leaking 
from these containers; and that  there were "gas fumes all over the 
building." 

There was no fire. Randolph, when testifying, gave this under- 
standable explanation: "It occurred to me that if I lit the match I 
wouldn't have been anything but a cinder. That  is why I didn't." 

"A conspiracy is an agreement by two or more persons to  do an 
unlawful thing or to do a lawful thing in an unlawful way or by un- 
lawful means. The heart of the conspiracy is the agreement. It is not 
necessary that the object sought by the agreement be accomplished.'' 
S. v.  Walker, 251 N.C. 465, 468, 112 S.E. 2d 61. 

To incriminate Potter, the State offered evidence tending to  show 
the relationships, associations and activities of Randolph and Potter 
preceding the night of Ran!dolphls arrest, ix., circumstances tending 
to show both motive and preparations for the burning of the building 
and its contents. I n  addition, the State offered as a witness a Deputy 
Insurance Commissioner who, on March 17th) in the course of his 
investigation, questioned Randolph, in Potter's absence, a t  the court- 
house. Randolph then made statements, according to this witness, to 
the effect that he and Potter, pursuant to Potter's instigation, had 
made plans and preparations for Randolph to burn the building for 
the purpose of getting money from (excessive) insurance coverage. 

This testimony, as to Randolph's statements or declarations to the 
Deputy Insurance Commissioner, was competent as  to Randolph. 
Potter objected to the admission against him of Randolph's said state- 
ments or declarations, but his objections were overruled and the evi- 
dence was admitted as to both defendants. Potter excepted to these 
adverse rulings. 

"The existence of a conspiracy may not be established by the ex 
parte declaration of an alleged conspirator made in the absence of 
his alleged coconspirator. Only evidence of the acts committed and 
declarations made by one of the coconspirators after the conspiracy 
is formed is competent against all, and then only when the declara- 
tions are made or the acts are committed in furtherance of the con- 
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spiracy." S. v. Benson, 234 N.C. 263, 66 S.E. 2d 893, and cases cited. 
I t  is clear that  the statements attributed to  Randolph were not made 
in furtherance of the conspiracy but, as to  Potter, were merely nar- 
rative as to  what Potter had previously said and done. S. v. Wells, 
219 N.C. 354, 13 S.E. 2d 613. 

The said testimony as to Randolph's statements or declarations 
was incompetent as substantive evidence against Potter. Moreover, 
i t  was incompetent against Potter as corroborative of Randolph's 
testimony for the reason that  Randolph had not testified. Thus, when 
offered and admitted, and when the State rested its case, the said 
testimony, as to  Potter, was not competent for any purpose and had 
been erroneously admittad as to  him. S. v. Franklin, 248 N.C. 695, 
104 S.E. 2d 837. 

After the State had rested its case, Randolph testified in his own 
behalf. His testimony, upon direct examination, tended to exculpate 
him and contained no reference t o  Potter. However, upon cross-ex- 
amination, Randolph testified as to  what Potter had said and done; 
and this testimony by Randolph tended to establish the alleged con- 
spiracy. No motion was then made, either by Potter or by the State, 
that  the court instruct the jury tha t  the testimony of the Deputy In-  
surance Commissioner as t o  statements or declarations made to him 
by Randolph on March 17th previously admitted und~er the circum- 
stances stated above, did not constitute substantive evidence but was 
for consideration only as i t  might corroborate the testimony given by 
Randolph on his said cross-examination. Such instruction was not 
given by the court either during the taking of evidence or in the charge. 

The question arises: Was the erroneous admission of the said testi- 
mony during the presentation of the State's case cured by reason of 
Randolph's said testimony on cross-examination? 

I n  a malicious prosecution action, D'Arrnuur v. Hardware Co., 217 
N.C. 568, 9 S.E. 2d 12, i t  was held that  t,he erroneous admission, dur- 
ing the presentation of the plaintiff's case, of testimony that  Briggs, 
who signed the warrant, had stated tha t  the defendant's president 
had authorized him to do so, was cured and became competent "for 
the purpose of contradiction and impeachment" when Briggs, as a 
witness for the defendant, testified that  defendant's president hadl 
not authorized him to  do so. However, the prior declaration of Briggs 
and the testimony of Briggs related t o  one specific subject. Here, the 
statements or declarations attributed to  Randolph and erroneously 
admitted include matters not covered by Randolph's testimony and 
in general constitute a more coherent and detailed narrative of facts 
tending to establish the guilt of Potter. 
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In  S. v. Litteral, 227 N.C. 527, 43 S.E. 2d 84, a different factual 
situation was involved. There, after the prosecutrix had testified, 
the court admitted, for the purpose of corroboration, a written state- 
ment made by the prosecutrix to the investigating officers. The de- 
fendants contended some parts of the written statement did not tend 
t o  corroborate the prosecutfix. It was held that, as against a general 
objection to the written statement as a whole, the admission thereof 
was not erroneous, Barnhill, J. (later C. J.), citing prior decisions, 
said: "If the defendants objected to  the statement in part and not 
as a whole they should have so indicated by proper motion or excep- 
tion." 

Here, when the said testimony as t o  Randolph's statements or dec- 
larations was admitted against Potter, Potter could not then object 
to  specific portions thereof on the ground that  they did not tend to 
corroborate Randolph for the simple reason tha t  Randolph had not 
testified. The incompetent evidence having been erroneously admitted, 
the question is whether the error was cured and its prejudicial effect 
removed when the testimony of Randolph, given on cross-examination, 
became a part of the evidence in the case. Under the factual situation 
here considered, i t  would seem that  the error was not wholly cured; 
and a serious question is presented as to  whether, under the circum- 
stances stated, the erroneous admission of said testimony, standing 
alone, remained of sufficient prejudicial effect to  warrant a new trial. 

Defendant assigns as error this excerpt from the charge: ". . . the 
Court so charges you that  while the State relies on circumstantial 
evidence for a conviction, that  i t  is the duty of the jury to  accept the 
hypothesis which points to  his innocence as much so as the hypothesis 
that  points to his guilt." (Our italics) 

As statod by Barnhill, J. (latm C.J.), in S. v. Wood, 233 N.C. 636, 
65 S.E. 2d 142: "It is entirely possible that  the record is not an exact 
transcript of the charge as actually given by the court below. But 
we are bound by the record as it  comes to  this Court and must de- 
cide the questions presented as they appear therein." 

The correct rule for the guidance of the jury is this: "When the 
circumstances taken together are as compatible with innocence as with 
guilt there arises a reasonable doubt and i t  is the duty of the jury 
to  adopt the hypothesis of innocence even though that  of guilt is 
the more probable.'' S. v. English, 214 N.C. 564, 566, 199 S.E. 920; 
S. v. Madden, 212 N.C. 56, 58, 192 S.E. 859, and cases ci,ted. Under 
this rule, i t  is for the jury t o  determine whether the circumstances 
taken together are as compatible with innocence as with guilt. As to  
the sufficiency of circumstantial evidence to  withstand, a motion for 
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judgment of nonsuit, see S. v .  Stephens, 244 N.C. 380, 93 S.E. 2d 431; 
8. v. Davis, 246 N.C. 73, 97 S.E. 2d 444; S. v.  Homer, 248 N.C. 342, 
103 S.E. 2d 694. 

Notwithstanding there was plenary evidence of Potter's guilt, we 
are constrained to hold that, for the reasons indicated, he is entitled 
to a new trial. 

New trial. 

MARTHA Z. SMITH v. (JITY O F  HICKORY. 

(Filed 6 April, 1960.) 

1. Municipal Carporations § 1- 
A municipality is not an insurer of the safety of travelers on its 

streets and sidewalks and the doctrine of! re8 Zpsa loquitur does not ap- 
ply in actions to recover fm injuries received by a pedestrian in a fall 
on a sidewalk, nor does the existence of a hole in the sidewalk establish 
negligence per se, but plaintiff must show that the officers 09 the muuic- 
ipality knew or by the exercise of due care should have kmm of the 
defect and could have reasonably foreseen that such defect might cause 
injury to travelers using the sidewalk in a proper manner. 

2. Sam- 
Evidence that plaintiff fell to her injury when she stepped into a 

hole in the sidewalk, some three inches deep and m e  six to seven 
inches long, is insufficient to be submitted ~to the jury on the issue of 
 the municipality's negligence in the absence of evidence as to how long 
the hole had existed in the sidewalk pdor to  the injury, nor is this 
hiatus supplied by evidewe that the sides of the hole were smooth in 
the absence of evidence that the edge@ of the hole were a t  any time 
jagged or sharp and had been warn smooth by pedestrian use. 

3. Negligence Q 240-  
The evidence must bake the case out of the realm of conjecture and 

into the field of legitimate inference from established facb  in order to 
be sufficient to be submitted to the jury, and nonsuit must be entered 
upon evidence which raises a mere conjecture or possibility of the ex- 
istence of actionable negligence. 

APPEAL by plaintiff from Farthing, J., September Term, 1959, of 
C A T A ~ A .  

Civil action to recover damages for personal injuries, resulting 
from plaintiff stepping in a hole on a sidewalk in the city of Hickory 
and falling. 
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From a judgment of compulsory nonsuit entered a t  the close of 
plaintiff's evidence, she appeals. 

Sigmon & Sigmon for plaintiff, appellant. 
E m m e t t  C. Will is  for defendant, appellee. 

PARKER, J. On the afternoon of 26 October 1957 plaintiff, a woman 
40 years old, her husband, and her daughter, Mrs. Christine Dew, 
were shopping in the city of Hickory. Plaintiff had with her her eight- 
months-old baby. About 4:30 p. m. they came out of Murphy's Store, 
and started walking up Second Street N.W. At that time i t  was not 
raining, though i t  had been raining, was kind of dark, and the cement 
sidewalk was wet. Quite a few people were on the sidewalk. While 
plaintiff was walking between her husband and daughter and carry- 
ing her baby in front of B. C. Moore's store, she stepped with her 
right foot into a hole on the sidewalk, fell and was injured. 

Plaintiff testified on direct-examination: "I had the baby over my 
left shoulder and naturally I was looking straight a t  the hole, but the 
water was the same color of the street and I didn't see the hole . . . 
i t  was level with the street - - - i t  was the same color. The hole was 
invisible when I stepped in it. It was enough water in i t  when I stepped 
in i t  with high heel shoes on, that you couldn't tell the hole was hard- 
ly there; my husband took his crutch and knocked the water out to 
see if i t  were a hole." 

Plaintiff testified in part on cross-examination: "I was walking 
slowly and carefully. . . . The sidewalk was ordinarily flat. There 
wasn't a hill or anything. . . . I have been trading in Hickory all my 
life and walked back and forth across this spot many times but I 
never did see a hole there. I hadn't been in Hickory for about three 
months before that. . . . I did not see the hole when we passed i t  go- 
ing to Murphy's." 

The hole plaintiff stepped in was about three inches deep and six 
to seven inches long. It was more or less circular and irregular in 
size. The edges of the hole were rounded, not sharp, more or less 
slick or smooth. The water was full in the hole, and was dirty, and 
the same color as the sidewalk. At the time the whole cement side- 
walk was a wet, dingy, black color. The puddle looked like dark, wet 
cement. Plaintiff's hugband testified on cross-examination: "I had no 
difficulty seeing i t  after she fell." Plaintiff's daughter, Mrs. Christine 
Dew, examined the h d e  about a week after plaintiff stepped in it, 
and there was black dirt in i t  then, but no loose particles of cement 
or stone. The hole was a few steps from a parking meter. 
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This is said in Gettys v. Marion, 218 N.C. 266, 10 S.E. 2d 799: 
"The rule prevailing in this jurisdiction is well stated by Hoke, J., 
in Fitzgerald v. Concord, 140 N.C. 110, as follows: 'The town, how- 
ever, is not held to warrant that the condition of its streets, etc., shall 
be a t  all times absolutely safe. It is only responsible for negligent 
breach of duty, and, to establish such responsibility, i t  is not sufficient 
to show that  the defect existed and an injury has been caused there- 
by. I t  must be further shown that the officers of the town might have 
discovered the defect, and the character of the defect was such that  
injuries to travelers therefrom might reasonably be anticipated.' (A 
number of our other cases are cited). The happening of an injury 
does not raise the presumption of negligence. There must be evidence 
of notice either actual or constructive. (Citing cases). The existence 
of a condition which causes injury is not negligence per se. (Citing a 
case). The doctrine of res ipsa loquitur does not apply in actions 
against municipalities by reason of injuries to persons using its public 
streets. City of Natchez v. Cranfield, 124 Sou. Rep., 656." This quo- 
tation from Fitzgerald v. Concord is quotad with approval in Well- 
ing v. Charlotte, 241 N.C. 312, 85 S.E. 2d 379. 

A municipality is not an insurer of the safety of travellers on its 
streets and sidewalks. Welling v. Charlotte, supra; Walker v. Wilson, 
222 N.C. 66, 21 S.E. 2d 817; Love v. Asheville, 210 N.C. 476, 187 S. 
E. 562. 

The governing authorities of a town or city have the duty imposed 
upon them by law of exercising ordinary care to maintain its streets 
and sidewalks in a condition reasonably safe for those who use them 
in a proper manner. Liability arises only for a negligent breach of 
duty, and for this reason i t  is necessary for a complaining party to 
show more than the existence of a defect in the street or sidewalk and 
the injury: he must also show that  the officers of the town or city 
knew, or by ordinary diligence, might have known of the defect, and 
the character of the defect was such that  injuries to travellers using 
its street or sidewalk in a proper manner might reasonably be fore- 
seen. Actual notice is not required. Notice of a dangerous condition 
in a street or sidewalk will be imputed to the town or city, if its offi- 
cers should have discovered i t  in the exercise of due care. This prin- 
ciple is firmly established in our decisions. Welling v. Charlotte, supra; 
Klassette v. Drug Co., 227 N.C. 353, 42 S.E. 2d 411; Walker v. Wil- 
son, supra; Waters v .  Belhaven, 222 N.C. 20, 21 S.E. 2d 840; Watkins 
v. Raleigh, 214 N.C. 644,200 S.E. 424; Markham v. Improvement Co., 
201 N.C. 117, 158 S.E. 852; Bailey v. Winston, 157 N.C. 252, 72 S. 
E. 966; Revis v. Raleigh, 150 N.C. 348, 63 S.E. 1049; Kimey v. Kin- 
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ston, 145 N.C. 106, 58 S.E. 912; Brown v .  Durham, 141 N.C. 249, 53 
S.E. 513; Jones v .  Greensboro, 124 N.C. 310, 32 S.E. 675. 

There is no evidence in the record that  the defendant created the 
hole in the sidewalk, or had actual notice of i t  prior t o  plaintiff's fall. 
There is no evidence as t o  what caused this hole in the  cement side- 
walk, or whether i t  extended through the cement. There is no evidence 
a s  to how long the hole had existed in the cement sidewalk before plain- 
tiff stepped in i t  and fell, unless an inference as to  the length of time i t  
had existed prior to her fall can reasonably be drawn from the evi- 
dence. In  respect to this question we have this testimony of plaintiff 
on cross-examination: "I have been trading in Hickory all my life 
and walked back and forth across this spot many times but I never 
did see a hole there. I hadn't been in Hickory for about three months 
before that." 

Plaintiff's contention is tha t  the reasonable inferences t o  be drawn 
from her evidence are tha t  when the hole in the cement sidewalk was 
"young," its edges were jagged and sharp, tha t  its edges were worn 
smooth by long continued "footwear" of pedestrian traffic, tha t  i t  was 
a long time wearing smooth, because i t  was near a parking meter, and 
pedestrians would see the hole and avoid walking on i t  in dry weather, 
and that for pedestrian "footwear" to  have worn the edges of the  
hole slick or smooth under these conditions permits the reasonable 
inference that the hole had existed for a period of time prior to  plain- 
tiff's fall so long that  the officers of defenldant should have discovered 
i t  in the exercise of due care. 

There is no evidence in the record as to  whether the hole in the 
cement was made a t  one time or by "footwear" over a period of time, 
as  to whether its edges were ever jagged and sharp, and if the edges 
were ever jagged or sharp as to  how long i t  would take "footwear" 
to wear the edges smooth, if i t  will do so. I n  Welling v .  Charlotte, 
supra, which was nonsuited on the ground of contributory negligence, 
plaintiff fell in a hole on a cement or asphalt sidewalk. I n  tha t  case 
the city had actual notice of the hole, and a witness for plaintiff, who 
was an expert engineer, made an examination of the hole three days 
after plaintiff's fall, and testified that,  in his opinion, the hole had 
been there perhaps two or three years. Plaintiff's contention rests on 
conjecture and surmise and inference drawn from inference. TO carry 
her case to the jury "the plaintiff must offer evidence sufficient to  take 
the case out of the realm of conjecture and into the field of legitimate 
inference from established facts." Parker v.  Wilson, 247 N.C. 47, 100 
S.E. 2d 258. Such an inference cannot rest on conjecture or surmise, 
which raises a possibility of its existence. Sowers v .  Marley, 235 N.C. 
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607,70 S.E. 2d 670. A resort'to conjecture or surmise is guesswork, not 
decision, and "a cause of action must be something more than a 
guess." Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411. 

Considering the evidence in the light most favorable to plaintiff, 
and giving her the benefit of every legitimate inference to be drawn 
therefrom, as we are required to do on a motion for judgment of com- 
pulsory nonsuit, we conclude that plaintiff has no evidence that de- 
fendant had any actual or constructive notice of the hole in its side- 
walk in which plaintiff stepped and fell prior to her fall, or that de- 
fendant created the hole. For cases nonsuited for the same reason, 
see: Gettys v. Marion, supra; Waters v. Belhaven, supra. 

The judgment of compulsory nonsuit entered below is 
A b e d .  

W. I. SKINNEXt v. EMPREISA ~ S F O R m 6 A D O R B  DE PRODUOTOIS 
AmOPmUARIOS, S. A., DEFENDANT 

AND 

W. I. SKINNER AND OOMPANY, INC., GARNISHEE. 

(Filed 6 April, 1980.) 

1. Parties 8 2i-- 
An action must be prosecuted in the name of the real party in in- 

terest. G.S. 1-57. 

a. Contracts 8 z4- 
In an action on a contract instituted by an individual, allegations 

bhat, although the contract was made in the name of plaintiff, the nego- 
,tiations leading to the contract were carried on by a named corporation, 
t b t  the contract was for the benefit of the corporation, and that plain- 
tiff had assigned his interest in the contract to the corporation, with- 
out allegation that plaintife was bringing the action as t m ~ t e e  for the 
corporation nor facts from which a trusteeship may be inferred, dis- 
close that plaintiff is not the real party in interest and  at he is with- 
out any right to maintain the action. 

3. Appeal and Error fj % 

The failure of the complaint to state a cause of action in favor of 
plaintiff is a defect appearing on the face of the record of which the 
/Supreme Court will take notice ex mero motu. 

APPEAL by defendant Empresa Transformadora de Productos Agro- 
pecuarios, S. A., from Paul, J., November, 1959 Term, MARTIN Su- 
perior Court. 
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Civil action instituted on June 17, 1959, by the plaintiff, a resident 
of Martin County, North Carolina, against the defendant, a foreign 
corporation, an agency of the Government of Cuba. In the action the 
plaintiff seeks to recover $63,400 ($53,400 actual and $10,000 puni- 
tive) damages for breach of contract. The plaintiff sought t o  obtain 
jurisdiction of the defenldant by attaching a debt of $47,796.19 due 
to the defendant by W. I. Skinner and Company, Inc., a Delaware 
corporation domesticated and doing business in North Carolina. Pur- 
suant to summons and order of attachment duly served on it, W. I. 
Skinner and Company was brought in as garnishee and filed answer. 
Whereupon the plaintiff served, or attempted to serve, process on 
Transformadora by publication. 

The plaintiff, in substance, alleged that in 1958 the Cuban Govern- 
ment, planning to expand its leaf tobacco business, invited W. I. 
Skinner and Company to send a representative to Cuba to supervise 
and construct a re-drying plant and to aid and advise in the produc- 
tion, processing and marketing of its tobacco products. As a result 
of protracted negotiations an agreement was entered into by "W. I. 
Skinner, in his own right, and . . . Antonio Gonzales Lopez, in his 
character of president and in the name and representing 'Empresa 
Transformdora de Productos Agropecuarios, S. A.' " 

The duties and obligations of each party to the contract were de- 
tailed in the written instrument dated April 21, 1958. The contract 
was made a part of the plaintiff's complaint. Also made a part of the 
complaint was a letter dated the following day, April 22, 1958, in 
which W. I. Skinner reported to  W. I. Skinner and Company the exe- 
cution of the contract. "I will bring the contract when I come home 
but I can say that the features of i t  are substantially the same as 
those contained in letters and cables exchanged . . . I was more or 
less forced to sign as an individual. I reluctantly did so to avoid any 
further unpleasantness . . . I pointed out that everything having to  
do with the program so far  was done by us in the name of W. I. Skin- 
ner and Company, Inc., and that we thought they understood that 
the contract would be in our company's name. . . . That was true, they 
said, but the Transformadora board preferred to deal with an indivi- 
dual rather than a company because a company . . . might not like 
the deal and send some incompetent . . . I want everyone in our com- 
pany to understand that even though the contract is in my name i t  
actually belongs to the Skinner Company, and I lay no claim to any 
part of its proceeds . . . So by means of this letter I hereby assign 
to W. I. Skinner and Company, Inc., any income resulting from the 
contract that I have signed as an individual with Transformadora. 
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. . . I am going to request that  all checks be made to W. I. Skinner 
and Company but if they do not, I will endorse them over." 

Subsequent to  the execution of the contract the defend,ant Trans- 
formadora shipped tobacco on consignment to W. I. Skinner and Com- 
pany to be sold on commission. Sales were made and W. I .  Skinner 
and Company became and is now indebted to  Transformadora in the 
sum of $47,796.19. 

Transformadora instituted a civil action in the United States Court 
for the District of Delaware against W. I. Skinner and Company for 
recovery of the amount claimed to be due. The W. I. Skinner Com- 
pany filed an answer, admitted its indebtedness, but asserted the funds 
were being held under the writ of attachment issued in the W. I. Skin- 
ner case pending in the Superior Court of Martin County. The W. I. 
Skinner and Company set up a counterclaim in the United States 
Court for the $63,400 - the identical claim which is the basis of the 
W. I. Skinner individual action. On motion of W. I. Skinner and Com- 
pany, the Delaware action has been removed to and is now pending in 
the United States Court for the Bastern District of North Carolina. 
The pleadings in the Federal Court action, by amendment, were made 
a part of the affid,avit for service by publication. 

Transformadora entered a special appearance in the W. I .  Skin- 
ner action in Martin County and moved to dismiss on the ground 
the court does not have and has not acquired jurisdiction over the 
person or property of the defendant Transformadora. After hearing, 
Judge Paul entered an order denying the motion to  dismiss. To  tha t  
order the defendant excepted and from it appealed. 

John H.  Hall, Gerald F. White for defendant, appellant. 
Battle, Winslow, Merrell, Scott & Wiley, By: Francis E. Winslow, 

Robert M. Wiley for plaintiff, appellee. 

HIGGINS, J. At the threshold of this case we are confronted with 
the question of law whether, in his complaint, the plaintiff, W. I. 
Skinner, has alleged a cause of action against Transformadora. It is 
fundamental that  the real party in interest must prosecute the action. 
G.S. 1-57; Sanitary District v. Lenoir, 249 N.C. 96, 105 S.E. 2d 411; 
Cotton Mills v. Duplan Corp., 246 N.C. 88, 97 S.E. 2d 449; Watson v. 
Lee County, 224 N.C. 508, 31 S.E. 2d 535 ; Snipes v. Monds, 190 N.C. 
190, 129 S.E. 413; Elam v. Barnes, 110 N.C. 73, 14 S.E. 621. W. I. 
Skinner alleges the negotiations leading to the contract were carried 
on by the corporation; that  the contract, though made in his name, 
was for the benefit of the corporation. In  order to  avoid any misun- 
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derstanding, he assigned his interest in the contract to the corporation. 
After repeated allegations that  W. I. Skinner and Company is the 

real party in interest, and never conceding otherwise, the plaintiff 
amended paragraph seven of his complaint to read: "It was well un- 
derstood throughout the negotiations, and the understanding was fol- 
lowed through in operations under the contract . . . that  the Cuban 
Government was to have the benefit of the personnel and facilities 
and the good name and credit in the trade of the Skinner Company, 
and that  W. I. Skinner signed the contract as an individual t o  fix 
responsibility on him personally, but also as agent for the Skinner 
Company . . . On April 22, 1958, the plaintiff wrote a letter to this 
effect to the Skinner Company, a copy of which is hereto attached 
and marked Exhibit B. The Skinner Company is a real party in in- 
terest in the contract, but this the defendant denies. Therefore, plain- 
tiff brings this action in his own name for the use and benefit of the 
Skinner Company." 

In  paragraph 13 of the complaint the plaintiff alleges the breach 
of the contract by the defendant "was willful, wanton and malicious, 
and that  i t  is entitled to  punitive damages in the sum of $10,000." 

"14. That  plaintiff and the Skinner Company have been damaged 
by defendant's breach of contract in compensatory damages in the 
sum of $53,400 as detailed in Exhibit C, attached and made a part 
hereof ." 

Exhibit B, which is a part of the complaint, contains the statement: 
"Even though the contract is in my name it  actually belongs t o  the 
Skinner Company . . . I hereby assign to  W. I. Skinner and Company, 
Inc., any income resulting from the contract." 

The plaintiff's allegations, therefore, if true, state a cause of action 
in favor of W. I. Skinner and Company. They fail to  show a cause of 
action in the plaintiff. Likewise they fail to show any right in him to 
maintain this action either for himself, for the W. I. Skinner and Com- 
pany, or for both. He  alleges neither that  he is a trustee for W. I. 
Skinner and Company nor facts from which a trusteeship may be in- 
ferred as a matter of law. Chapman v. McLawhorn, 150 N.C. 166, 
63 S.E. 721. He does not allege he and the corporation own the cause 
of action in partnership. Even if this were true, he could not maintain 
the action. One party may not proceed in his own name upon a part- 
nership claim. Godwin v. Vinson, 251 N.C. 326, 111 S.E. 2d 721. 

Finally, if the plaintiff offered plenary evidence of all he alleges, 
the effect would be to prove himself out of court. His cause of action 
is defective according to his own allegations. "When . . . the com- 
plaint fails to  state a cause of action, that  is a defect upon the face 
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of the record proper, of which the Supreme Court on appeal will take 
notice, and when such defects appear the Court will ex mero motu dis- 
miss the action." Fuquay Springs v. Rowland, 239 N.C. 299, 79 S.E. 
2d 774; Woody v. Pickelsimer, 248 N.C. 599, 104 S.E. 2d 273; In re 
Davis, 248 N.C. 423, 103 S.E. 2d 503; Caldlaw, Inc. v. Caldwell, 248 
N.C. 235, 102 S.E. 2d 829 ; Ice Cream Co. v. Ice Cream Co., 238 N.C. 
317, 77 S.E. 2d 910; Aiken v.  Sanderford, 236 N.C. 760, 73 S.E. 2d 
911; Dare County v. Mater, 235 N.C. 179, 69 S.E. 2d 244; Hopkins v. 
Barnhardt, 223 N.C. 617,27 S.E. 2d 644; Henderson County v. Smyth, 
216 N.C. 421, 5 S.E. 2d 136. 

The foregoing authorities and the reasons heretofore assigned re- 
quire that the action be dismissed for failure of the complaint to 
state a cause of action. 

Reversed. 

L I W  
AND 
c.. A 

PEP DEIMONICO RDSTAURBNT, INC., ON BEHALF OF ITSELF, 
SUCH OTHEB CITIZENS AND P U I N T ~ B  OF MECKLENBURQ COUNTY, N. 
,s AFFECTED BY ORDINANCE NO. 446 IN TEE CITY CODE OF G K ~ R ~ E ,  

N.' C., AND LISTED IN THE COMPUINT V. !FEW CITP OF CHARLWTE, 
A MUNICIPAL CORPOBATION. 

(Filed 6 April, 1980.) 

1. Injunction Q 7- 
While injunction will not ordinarily lie to restrain the enforcement 

of an ordinance, injunction will lie if an ordinance is arbitrary, dis- 
criminatory and based solely on aesthetic considerations, and ccun- 
pliance with .the ordinance would necessibate the expenditure of a large 
sum of money by the property owners to make their buildings confow 
to i t .  prov?eions, and thus result in irreparable injury. 

8. Same: Injunction Q 18: Municipal Corporations Q 84- 
Findings to the effect that a municipal ordinance prohibiting the 

.maintenance of business signs over sidewalks in a designated area of 
'the city wae based solely on aesthetic consideration, disefiminated with- 
out bwis a s  between the area subject to the ordinance and the territory 
outside the area, and that it would cost the property owners a very large 
sum to make 'their properties conform to the ordinance, are sumcient 
to support an order issued upon notice enjaining the enforcement of the 
olvlinance until the &la1 hearing. 

8. Appeal and Error Q BO- 
W,hile the Bupreme Court has the power to make findings a t  variance 

with those d the t r k l  couFt upon an appeal in injunction proceedings, 
the Court will not diaturb an order granting injunction to the hearing 
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on the merits when it is made to appear that the questions presented 
are grave and that the injury to movant will be certain and irrepazable 
If the application for the interlocutory injunction should be denied, and 
that the injury to the opposing party from the granting of the order 
muld be inconsiderable or subject to adequate indemnity by bond. 

APPEAL by defendant from Clarkson, J., a t  Chambers 30 December 
1959, in MECKLENBURG. 

Plaintiff, acting in its own behalf and for numerous other property 
owners named in the complaint, instituted this action on 11 December 
1959. It challenged as arbitrary and discriminatory an ordinance 
adopted by the City Council prohibiting the maintenance of business 
signs over sidewalks in a designated area of the City. The ordinance 
fixed 1 January 1960 as its effective date. Violations of ordinances 
of Charlotte are punishable by a fine of $50. Each day a prohibited 
condition is permitted to continue is a separate offense. Plaintiff al- 
leged and testimony by officials of defendant established an intent 
to require removal of the signs as soon as the challenged ordinance 
became effective. Plaintiff alleged such enforcement would result in 
irreparable damage and prayed for a determination of the validity 
of the ordinance and an order prohibiting enforcement pending such 
determination. 

The court upon notice heard the motion for the injunction. On 30 
December i t  made findings of fact and issued an order prohibiting 
enforcement until the final hearing. Defendant excepted to the find- 
ings and to the order and appealed. 

Plumides & Plrumides for plaintiff appellees. 
John D. Shaw for defendant, appellant. 

RODMAN, J. The question for decision is: Did the court err in 
granting injunctive relief pending a final determination of the validi- 
t y  of the ordinance, or must plaintiff and other interested parties 
await criminal prosecution to test its validity? The court found the 
action was instituted on behalf of 100 merchants in Charlotte who 
had erected signs in conformity with permits issued by the City as  
authorized by an ordinance in effect prior to the adoption of the chal- 
lenged ordinance. It found that  t o  remove and replace these signs 
would cost in excess of $200,000; hence enforcement of the ordinance, 
if invalid, would cause plaintiff and other interested parties irrepar- 
able damage. It further found there was no evidence for the City that  
the existing signs "in any way materially affect the health, morals, 
safety or general welfare of citizens of the City of Charlotte.'' 
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I n  addition to the findings summarized above, the  court found: 
"9. The Court further finds as a fact tha t  the main and only con- 

sideration for the passage of said Ordinance KO. 446 was that of im- 
proving the appearance of said named streets and was passed for 
aesthetic values only." 

"11. The Court further finds as a fact tha t  said Ordinance No. 446 
is arbitrarily and oppressively discriminating in tha t  i t  exempts from 
said ordinance persons in the immediate area of the included down- 
town area from said Ordinance No. 446, and tha t  the character of 
business and width of the street are the same in said area as tha t  
area included in said Ordinance No. 446, and therefore said Ordinance 
No. 446 contains an unreasonable classification in tha t  i t  takes a right 
given to  the  plaintiffs away from them and allows persons outside 
the prescribed area, as set forth in said Ordinance KO. 446, t o  con- 
tinue enjoying said rights." 

Courts are properly hesitant to interfere with a legislative body 
when i t  purports to  act under the police power, but the exercise of 
tha t  power must rest on something more substantial than mere aesthe- 
tic considerations. If it appears tha t  the ordinance is arbitrary, dis- 
criminatory, and based solely on aesthetic considerations, the court 
will not hesitate to d4eclare the ordinance invalid. S. v. Brown, 250 
N.C. 54, 108 S.E. 2d 74; I n  re O'ATeal, 243 N.C. 714, 92 S.E. 2d 189; 
S. v. Staples, 157 X.C. 637, 73 S.E. 112; Burger v. Smith, 156 N.C. 
323, 72 S.E. 376; S. v. Whitlock, 149 N.C. 542; 37 Am. Jur.  967-968. 

The court heard the parties and on the evidence submitted made its 
findings. The findings are sufficient to  establish apparent invalidity 
and hence sufficient to  warrant temporary injunctive relief. Plaintiff 
was not required to  await criminal prosecution for a violation. Speed- 
way, Inc. v. Clayton, 247 N.C. 528,101 S.E. 2d 406; Lanier v. Warsaw, 
226 N.C. 637, 39 S.E. 2d 817; Advertising Co. v. Asheville, 189 N.C. 
737, 128 S.E. 149; Crawford v. Marion, 154 N.C. 73, 69 S.E. 763; 
Pierce v. Society of Sisters of Holy Names, 268 U.S. 510, 69 L.Ed. 1070. 

In  actions of this character we have the power to  examine the evi- 
dence and make findings a t  variance with the findings made by the 
trial court; but when called upon to exercise the power, we do so in 
conformity with the rule given in Ohio Oil Company v. Conway, 
Supervisor, 279 U.S. 813, 73 L.Ed. 972, quoted with approval in 
Castle v. Threadgill, 203 N.C. 441, 166 S.E. 313: "Where the ques- 
tions by an application for an interlocutory injunction are 
grave, and the injury to the moving party will be certain and irrepar- 
able if the application be denied and t,he final decree be in his favor, 
while if the injunction be granted the injury to  the opposing party, 
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even if the final decree be in his favor. will be inconsiderable. or lnav 
be adequately indemnified by a bond, the injunction usual l i  will be 
granted." The  burden is on appellant to  show error. The presumption 
is t h a t  t he  findings made by the  trial court are correct. Coffee ('0. v. 
Thompson, 248 N.C. 205, 102 S.E. 2d 783; Aircraft v. Union, 247 N.C. 
620, 101 S.E. 2d 800. Upon a careful reviev of the  evidence we find 
no reason which ~ o u l d  justify us in vacating the  findings or order 
made by  the  trial judge. The judgment is 

Affirmed. 

IX THE MATTER O F :  THE APPLICATION AND A P P E A L  O F  THOMAS 
H. HASTING, BEFOKE THE CH-~RMTTE ~ E R I V I T E R  ZOKINC BOARD O F  

ADJUSTMENT. 

(Filed 6 April, 1960.) 

1. Municipal Corporations 5 2 s  

A zoning ordinance which permits the continuance of nonconforming 
uses subsisting a t  the time of the enactment of the ordinance may pro- 
hibit an enlargement of such nonconforming uses. 

2. Same: Municipal Corporations 9 34- 
Under the zoning ordinance in question petitioner was permitted to 

continue a nonconforming use subsisting a t  the time of the enactment 
of the ordinance Petitioner sought a permit for an additional construcn- 
tion upon contentions that the construction was merely to complete facili- 
ties under his original plan subsisting a t  the time of the enactment of 
the ordinauce. Held:  Whether the petitioner was seeking the right to 
complete facilities for the subsisting nonconforming use, or was seeking 
to enlarge a nonconforming use in violation of the ordinance, is a ques- 
tion of fact to be determined by the administratire board. 

3. Administrative Law 4- 

The determination of questions of fact by an administrative board 
will not be disturbed when its findings are  supported by evidence and 
are  made in good faith. 

APPEAL by petitioner from Sharp, S.  J., August 17, 1959 Civil Term, 
of MECKLENBCHG. 

Petitioner applied for and obtained a writ of certiorari t o  review 
an order of the Charlotte Zoning Board of Adjustment which order 
affirmed the  refusal of the  building insptctor to  issue a permit author- 
izing the increased use of petitioner's property adjacent to  Charlotte as 
a house trailer park. Judge Sharp,  on review of the  record, sustained 
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the order of the Board of Adjustment. Petitioner excepted and, ap- 
pealed. 

Blakeney, Alexander & Machen for petitioner, appellant. 
John D. Shaw for respondent, appellee. 

RODMAN, J. The authority given to municipalities in general to 
enact and enforce zoning ordinances by Art. 14, c. 160 of the General 
Statutes was, as to the City of Charlotte, enlarged by c. 123, S. L. 
1955, to apply to a described area surrounding the city. The provi- 
sions of the 1955 Act applicable only to Charlotte are substantially 
the same as c. 1204, S. L. 1959, now G.S. 160-181.2. Pursuant to the 
authority given by the 1955 Act, Charlotte enacted a zoning ordinance 
which became effective 2 January 1956. One of the permissive uses 
of property zoned as "ruralJ' is "dwellings except house trailers." The 
ordinance permits the continuance of an existing prohibited use. It pro- 
vides: "The lawful use of any building or land existing a t  the time of 
the adoption of this ordinance may be continued, but not enlarged 
or extended, although the use of such building or land does not con- 
form to  the regulations of the district in which such use is maintained." 

I n  1951 petitioner purchased 6.37 acres of land outside of Char- 
lotte but within the area described in c. 123, S. L. 1955, and in a part 
zoned as "rural." The operation of house trailer sites is not a per- 
missive use under the ordinance for areas so zoned. There was a dwell- 
ing on the property when petitioner purchased. He occupies this as 
his home. Subsequent t o  his purchase and prior to 2 January 1956 he 
constructed some house trailer sites on his property. These, or a t  least 
some of them, were rented and occupied when the ordinance went 
into effect. 

Subsequent to 2 January 1956 petitioner applied to  the building 
inspector for a permit t o  provide additional house trailer sites. The 
building inspector declined to  issue the permit. Petitioner appealed 
to the Board of Adjustment. It heard the evidence offered and found: 

"4. On January 2, 1956, appellant had constructed or begun con- 
struction of sixteen trailer sites on said land and some of said sites 
had been rented. 

"5 .  On January 2,1956, appellant had done nothing toward the con- 
struction of any additional trailer sites other than the sixteen hereto- 
fore mentioned." 

Based on its findings, i t  concluded: "The Building Inspector did 
not err in denying the appellant's application." 

Petitioner excepted to  the findings made by the Board, contending 
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the evidence established an original plan to provide 45 trailer sites 
on the property, the allotment of the necessary area to that  plan, and 
the partial consummation of the plan by necessary construction in 
process on 2 January 1956 to make effective use of all of the area so 
allotted. The right to continue to  use the 16 sites referred to in Find- 
ing # 5 is not controverted. 

The city had the authority to prohibit an enlargement of a non- 
conforming use. I n  re O'Neal, 243 N.C. 714, 92 S.E. 2d 189. Whether 
what petitioner sought was the right to  complete construction of facil- 
ities for a nonconforming use to which property had been dedicated 
when the ordinance took effect or was an enlargement of a subsisting 
nonconforming use was a question of fact to be determined by the 
Board of Adjustment. The rule applicable is stated in In re Pine Hill 
Cemeteries, Inc., 219 N.C. 735, 15 S.E. 2d 1, thus: "The duties of the 
building inspector being administrative, appeals from him to the 
board of adjustment present controverted questions of fact-not issues 
of fact. Hence i t  is that the findings of the board, when made in good 
faith and supported by evidence, are final. Little v .  Raleigh, 195 N. 
C. 793. such-findings of fact are not subject to review by the courts." 

Our examination of the evidence submitted to the Board of Adjust- 
ment discloses su%kient evidence to support its findings. Based on 
this evidence, the Board could have found the facts as  contended by 
petitioner or 'contrary to his contention. I n  this situation its findings 
are conclusive. The court was correct in refusing to  change or modify 
the findings of fact and in sustaining the order of the Board of Adjust- 
ment. 

Affirmed. 
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HELEN T. WADE v. H. J. WADE, 

(Filed 6 April, 1960.) 

1. Husband and  Wife 8 10- 
An unsigned deed of separation has no legal effect. 

2. Pleadings 5 34- 
Allegations and a n  exhibit which the pleader could not support by 

or offer in evidence at  the trial should be stricken on motion. 

3. Divorce and  Alimony 16- 
The allowance of alimony pendente l i t e  rests in the discretion of the 

trial court and his order will not be disturbed in the absence of some 
error of law. 

CERTIORARI to review two orders of Frizzelle, J., refusing to strike 
parts of the complaint and awarding alimony pendente lite. 

This civil action was instituted by the plaintiff for alimony with- 
out divorce, for allowance pendente l i te ,  and for counsel fees. I n  para- 
graph 10 of her complaint she alleged the defendant agreed to execute 
a deed of separation "and cause the same t o  be reduced to writing, 
. . . the said defendant wrongfully failed and refused to execute the 
same." A copy of the unexecuted instrument was attached to  and made 
a part  of paragraph 10. Before answer, the defendant moved to strike 
paragraph 10, the attached exhibit, and all reference to  the exhibit 
made in paragraph 11 of the complaint. On December 4, 1959, Judge 
Frizzelle made an order denying the motion. On December 14, 1959, 
Judge Frizzelle entered an order providing for alimony payments 
pendente lite. Our writ to the Superior Court of Lenoir County brought 
both orders here for review. 

Jones, Reed  & Griffin for plaintiff, appellee. 
W h i t e  & Ayco ck ,  C .  E .  Gerrans for de fendant ,  appellant. 

HIGGINS, J .  From the allegations of the complaint i t  appears tha t  
during negotiations for a settlement prior to  the institution of the 
suit the defendant had a deed of separation prepared. Both parties 
admit i t  was never signed by either. Therefore, it has remained a blank 
paper without legal effect. I n  the case of Pearce v. Pearce, 226 N.C. 
307, 37 S.E. 2d 904, this Court had before i t  a deed of separation which 
had been signed, though "not executed in the manner required by 
G.S. 52-12 and 52-13." This Court said: "It must be noted a t  the 
threshold of this case that  the asserted written agreement of separa- 
tion is void a b  initio." (citing authority) "In law i t  does not exist." 



N .C.] SPRING TERM,  1960. 331 

The plaintiff on the trial could not offer the writing in evidence. 
The motion to strike should have been allowed. Daniel v. Gardner, 
240 N.C. 249, 81 S.E. 2d 660. The motion to strike other parts of the 
complaint was properly denied. The order is modifiedi by striking 
paragraph 10 (including Exhibit A)  and all reference to the exhibit 
contained in paragraph 11. Otherwise, the order of December 4, 1959, 
is approved. 

The order of December 14, 1959, providing for payments of alimony 
pending further hearing, related to  matters within the  sound discre- 
tion of the trial court, in which no error of law appears. Hall v. Hall, 
250 N.C. 275, 108 S.E. 2d 487; Cunningham v. Cunningham, 234 S . C .  
1, 65 S.E. 2d 375. 

Modified and affirmed. 

STATE v. HELEN STEVENS A N D  MILLARD STEVENS. 

(Filed 6 April, 1960.) 

1. Criminal Law 5 2+ 
An assignment of error to the refusal of the court to dismiss the prose- 

cution as  of nonsuit is inapposite where the defendant has entered a 
plea of nolo contendere ,  since the law does not sanction a conditional 
plea of ??ole coxte?uIere, and, upon acceptance of the plea, the court is 
clothed with the same authority to impose judgment as  if defendant had 
been convicted by a jury or had entered a plea of guilty, and the intro- 
duction of evidence is ordinarily for the sole purpose of determining 
what l~unishln?nt should be irnposed. 

2. Larceny 5 10- 
L a r c e n ~  from the person in any amount is  punishable for as much as  

ten gears in the State's prison. G.S. 14-72. 

APPEAL by defendants from Sink,  Emergency Judge, Kovember 
Term, 1933, of WILKES. 

This is a criminal actlon in which the defendants entered a plea 
of nolo contendere of larceny from the person, upon a bill of indict- 
ment charging them with the larceny of $104.00 in cash. 

The defendant Millard Stevens was sentenced to  the State's Prison 
for a term of not less than three nor more than eight years. The de- 
fendant Helen Stevens mas sentenced to the Women's Division of the 
State's Prison for a period of not less than three nor more than five 
years. 

From these judgments the defendants appeal, assigning error. 
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Attorney General Bruton, Assistant Attorney General Hooper for 
the State. 

J. H.  Whiclcer, ST., for defendants. 

DENNY, J. The defendants assign as error the failure of the court 
below to dismiss as of nonsuit a t  the close of all the State's evidence. 

Ordinarily, when evidence is introduced by the State after a plea 
of guilty or of nolo contendere, i t  is introduced for the purpose of de- 
termining what punishment should ,be imposed and not for the pur- 
pose of determining the guilt or innocence of the pleader. S. v. Shep- 
herd, 230 N.C. 605, 55 S.E. 2d 79; S. v. Crump, 209 N.C. 52, 182 S. 
E. 716. 

Moreover, the law does not sanction a conditional plea of nolo con- 
tendere. S. v. Home, 234 N.C. 115, 66 S.E. 2d 665; S. v. Thomas, 236 
N.C. 196, 72 S.E. 2d 525; S. v. Mclntyre, 238 N.C. 305, 77 S.E. 2d 
698. Therefore, when a defendant enters a plea of nolo contendere and 
such plea is accepted by the State, the court is clothed with the same 
authority to impose judgment as if such defendant had been convicted 
by a jury or had entered a plea of guilty. S. v. Stone, 245 N.C. 42, 
95 S.E. 2d 77; Mintz v. Scheidt, 241 N.C. 268, 84 S.E. 2d 882. 

The second and third assignments of error challenge the validity 
of the judgments entered below. The defendants contend that the judg- 
ments are void; that the law prescribes a sentence not in excess of 
twelve months for larceny from the person, citing S. v. Broum, 150 
N.C. 867, 64 S.E. 775. 

The last cited case states, "Larceny from the person, regardless of 
the value of the property, is neither a petty misdemeanor nor a felony, 
the punishment for which can not exceed one year, under section 3506 
of the Revisal. The punishment for such offense, under sections 3500 
and 3506, may be as much as ten years in the State's Prison." 

The appellants have clearly misconstrued the language on which 
they are relying. Section 3506 of the Revisal, now G.S. 14-72, clear- 
ly points out that "if the larceny is from the person" the limitation 
in the statute does not apply. In  the instant case the larceny was from 
the person, in the sum of $104.00. Therefore, as pointed out in S. v. 
Brown, supra, larceny from the person in any amount is punishable 
under section 3500 of the Revisal (now G.S. 14-70) andl section 3506 
of the Revisal (now G.S. 14-72) for as  much as ten years in the State's 
Prison. Cf. S. v. Surles, 230 N.C. 272, 52 S.E. 2d 880. 

These assignments of error are without merit and each of them is 
overruled. 
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The rulings of the court below and the judgments imposed will be 
upheld. 

f i r m e d .  . .  ..", ..".." ..-. A 

STATE v. RUIBSELL MACON. - -. 
(Filed 6 April, 1960.) 

Automobiles 8 89 -  
(The evidence in this case, in any view, is held to show a violation of 

highway safety statutes and a heedless indifference to the safety and 
rights of others, proximately resulting in death, and was smcient to 
be submitted to the jury and sustained a verdict of guilty of manslaughter. 

APPEAL by defendant from Hobgood, J., October 19, 1959 Term, of 
FRANKLIN. 

Defendant was charged in separate bills of indictment with man- 
slaughter for the killing of Louise Mitchell, Walter Robert Dunston, 
and William W. O'Neal, The cases were consolidated for trial. The 
jury returned verdicts of guilty. Prison sentences were imposed which 
run concurrently. 

Attorney General Bruton and Assistant Attorney General Rountree 
for the State. 

E. C .  Bulhck for defendant, appellant. 

PER CURIAM. The assignments present only one question: Was 
there s a c i e n t  evidence to overcome the motion to nonsuit? 

It is conceded the three came to their death as a result of a colli- 
sion between a Ford automobile operated by defendant and a Dodge 
station wagon driven by William W. O'Neal. Louise Mitchell and 
William Robert Dunston occupied the rear portion of the Ford. The 
collision occurred about 8:00 p.m. on 16 September 1959 about two 
miles from Louisburg on Highway 401, which lies in a north-south 
direction. The collision occurred about the east edge of the east should- 
er. The automobiles were off the highway except for the rear wheels 
of the station wagon, which was near the east edge of the paved por- 
tion. The cars were a t  an angle approximating 45 degrees with the 
highway. The Baldy Wilson Hill crests a short distance from the place 
where the cars collided. 

The evidence offered by the State consisted of a description of the 
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physical conditions a t  the scene of the wreck as observed a few min- 
utes after the collision and a statement made to highway patrolmen 
by defendant on the day following the collision. This evidence is suf- 
ficient to show: The Ford was traveling southward,. Just  after pass- 
ing the crest of the hill defendant ran off the paved portion and on 
the west shoulder. The shoulder and paved portion are level. Defend- 
an t  does not know why he left the paved portion. After traveling some 
distance on the shoulder, he pulled to  his left and on and across the 
paved portion of the road. As he pulled to  his left to  return to  the 
highway he saw the lights of the station wagon which was traveling 
northwardly and then some 30 feet away. The Ford, after i t  left the 
shoulder, made skid marks on the paved portion for 120 feet before 
i t  reached the point of impact. There were skid marks on the  east 
side of the paved portion leading t o  the station wagon. These skid 
marks extended approximately 50 feet. Both vehicles were badly dam- 
aged. The Ford was "just in pieces just like an explosion." The physi- 
cal evidence tends to show the Ford was traveling a t  a high speed. 

Defendant did not testify. H e  relied principally on the testimony of 
Fred Finch, who testified he saw the collision. Finch's testimony con- 
tradicts defendants statement with respect t o  the  direction of travel 
by the two vehicles. They were not approaching, according to Finch, 
but were both traveling in a southwartily direction a t  a speed which 
he estimated a t  80 to  85 m.p.h. The Ford attempted to  pass the sta- 
tion wagon a t  this speed as they were approaching the crest of the 
hill. After passing the crest of the hill, the station wagon left the paved 
portion and went to its right on the west shoulder. The  collision oc- 
curred as the station wagon attempted to  return to the  paved portion. 

Whether the statement made by defendant, corroborated by physical 
evidence, or the testimony of Finch correctly portrays the  situation, 
there is evidence of a violation of the highway safety statutes and a 
heedless indifference to the safety and rights of others proximately re- 
sulting in the three deaths as charged in the bills of indictment. The  
question of defendant's guilt was properly submitted to the jury. S. v.  
Phelps, 242 N.C. 540, 89 S.E. 2d 132; S. v .  Cope, 204 N.C. 28, 167 S. 
E. 456. 

No  error. 
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STATE v. CLARENCE HEhZLY SEIPEL. 

(Filed 6 April, 1960.) 

Criminal Law § 97- 
The control of the argument of the solicitor and counsel must be left 

largely to the discretion of the trial court, and in this case the remarks 
of the solicitor, apparently inrited by remarks of the attorney for de- 
fendant in addressing the jury, held not to a new trial. 

APPEAL by defendant from Olive,  J., a t  October 1959 Term, of 
IREDELL. 

Criminal prosecution upon bill of indictment charging defendant 
with murder in the first degree of one Coyt Arthur Cruse. The Solic- 
itor for the State stated in open court that lie would not ask or con- 
tend for a verdict in the first degree, but wouldl ask for a verdict of 
murder in the second degree or manslaughter as the evidence may 
warrant. 

Plea: Not guilty. 
Verdict: Guilty of manslaughter. 
Judgment: Confinement to the State Prison for not less than ten 

nor more than fifteen years. 
To  the judgment and signing thereof by the court, defendant ex- 

cepted and in open court gave notice of appeal, and appeals t o  SU- 
preme Court and assigns error. 

A t t o r n e y  General Bru ton ,  Assis tant  A t torney  General McGalIiard 
for t h e  S ta te .  

John R. M c L a u g h l i n  for de fendant ,  appel lant .  

PER CURIAM. Careful consideration of matters to which assign- 
ments of error relate fails to  reveal prejudicial error for which the 
judgment below should be disturbed. The evidence shown in the record 
of case on appeal makes a case for the jury sufficient to support the 
verdict of the jury, upon which the judgment below is predicated. 

Indeed the principal error assigned relates to  remarks made by the 
Solicitor in his argument to  the jury to which defendant objected. I n  
respect thereto the record discloses tha t  the remarks of the Solicitor 
were apparently invited by remarks of the attorney for defendant in 
addressing the jury. As to  such matter, the control of arguments of 
Solicitor and of counsel to  the jury must be left largely to  the discre- 
tion of the trial court. Such is the case here. A new trial is not justified. 

No error. 
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ILIZZIE SWAIM CREED v. SHEIRMAN ANDREW WHITLOCK. 

(Mled 6 April, 1960.) 

Motion to set aside the verdict as being contrary to the greater weight 
of the evidence is addressed to the discretion of the trial court. 

2. Appeal and Error 4- 
An exception to the charge will not be sustained when the charge, 

considered contextually, is without prejudicial error. 

3. Appeal and Error 8 24.- 
An assignment of error to the court's failure to charge the law and 

explain the evidence a s  required by statute is a broadside exception and 
will not be considered. 

APPEAL by plaintiff from Gambill, J., September Civil Term, 1959, 
of WILKES. 

Personal injury action growing out of a collision that  occurred Jan- 
uary 12,1958, about 12:30 p.m., on the Traphill Road, between a 1952 
Chevrolet, operated by plaintiff, and a 1950 Chevrolet, owned and 
operated by defendant. Prior to the collision, both cars were proceed- 
ing in the same (north) direction, the car operated by defendant fol- 
lowing the car operated by plaintiff. The collision occurred when 
plaintiff was in process of making a left turn into the driveway to her 
home and defendant was in process of overtaking and passing plaintiff. 

Issues of negligence, contributory negligence and damages, raised 
by the pleadings, were submitted to the jury. The jury answered the 
negligence issue, "Yes," and answered the contributory negligence is- 
sue, "Yes," and did not reach the issue relating to  plaintiff's alleged 
damages. 

Judgment for defendant, in accordance with the verdict, was entered. 
Plaintiff excepted and appealed. 

Parks G .  Hampton and Whicker & Whicker for plaintiff, appellant. 
W .  G.  Mitchell for defendant, appellee. 

PER CURIAM. Plaintiff's motion that  the court "set aside the ver- 
dict as being against the greater weight of the evidence, and for a 
new trial," was addressed to  the court's discretion; and plaintiff's as- 
signment of error No. 1, directed to the denial of said motion, is un- 
tenable. 

Plaintiff's assignment of error No. 2, based on her exception to  the 
signing of the judgment, is formal. 

When the charge is considered contextually, the portions thereof 
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to  which plaintiff's assignments of error Nos. 3, 4, 5, 6, 7, 8 and 9 are 
directed do not disclose prejudicial error. It is noted: Pertinent to 
the contributory negligence issue, the conflict in the evidence related 
to whether plaintiff did or did not give a signal of her intention to 
make a left turn, not to the sufficiency or insufficiency of such signal. 

Plaintiff's assignment of error No. 10 is to the court's failure "to 
charge the law and explain the evidence required under General Sta- 
tutes 1-180." This assignment is broadside and untenable. S. v. Cod,  
250 N.C. 262, 265, 108 S.E. 2d 613, and cases cited; Strong, N. C. In- 
dex, Vol. 1, Appeal and Error § 24. 

Upon conflicting evidence, the case was properly submitted for jury 
determination; and i t  appears "that the law of the case was presented 
to the jury in such manner as to leave no reasonable cause to believe 
that i t  was misled or misinformed in respect thereto." Vincent v. 
Woody, 238 N.C. 118,121, 76 S.E. 2d 356. 

No error. 

O&RILIE S. ELLXWGE v. PlWSII COLA B m L I N G  (30MPeLNY. 

(Filed 6 April, 1960.) 

In an action to recover for injuries drom a foreign and deleterious sub- 
stance in a bottled drink, evidence tending to show that the drink was 
bottled under license fnom a particular company but failing to show that 
defendant bottler was responsible for bottling Ohis particular drink, with 
evidence of only one other instance when a drink bought from the same 
retailer contained a foreign substance, is insufficient to make out a case. 

APPEAL by plaintiff from Johnston, J., November 3, 1959 Term, 
FORSYTH Superior Court. 

Civil action for personal injuries to plaintiff alleged to have been 
caused by defendant's act,ionable negligence in dispensing a soft drink 
containing deleterious and harmful substance (bug). The complaint 
alleged the defendant, through its agent, sold and delivered to said 
Smitherman and Myers Grocery Store, a quantity of soft drinks pro- 
duced and bottled by it, to  be sold by said Smitherman and Myers 
Grocery Store, to  its customers and patrons. The allegation is denied 
for lack of knowledge, information, or belief. 

Mr. Myers, t,he grocer, testified he handled a number of different 
brands of soft drinks, including Suncrest, all of which he bought from 
a truck and paid the truck driver. The truck had "Pepsi Cola Bottling 
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Company" on i t  and the driver's uniform had "Pepsi Cola" on it. The 
plaintiff was a patron of his store and had bought the soft drink there. 

Plaintiff introduced evidence tha t  her husband, some 30 days before, 
discovered a small stick, apparently with the end chewed, in a bottle 
of Suncrest. The stick was about one and one-half inches long. 

A t  the conclusion of plaintiff's evidence, judgment of nonsuit was 
entered, from which plaintiff appealed. 

Buford T .  Henderson for plaintiff, appellant. 
Deal, Hutchins and Minor, By :  John M .  Minor for defendant, ap- 

pellee. 

PER CURIAM. The plaintiff has brought the action against Pepsi 
Cola Bottling Company of Winston-Salem, North Carolina. The evi- 
dence shows the plaintiff bought the drink from Smitherman and My- 
ers. Mr. Myers testified he bought all the Suncrest he ever had from 
the Pepsi Cola Bottling Company. I t  was delivered off a truck. "I 
suppose i t  was a Pepsi Cola truck but I don't know. The truck had a 
driver who wore a uniform, I think; i t  had 'Pepsi Cola' on the uni- 
form, I guess. . . . That  is what they usually wear." 

Assuming the evidence is sufficient to warrant the  inference the 
purchase was made from some Pepsi Cola Company, that,  certainly, 
is as far as the evidence goes. The evidence should permit the infer- 
ence the drink was bottled and sold by the Pepsi Cola Bottling Com- 
pany of Winston-Salem, North Carolina. This i t  does not do. 

Evidence of only one other instance of deleterious substance in Sun- 
crest was offered. The plaintiff's husband discovered a small stick 
about one and one-half inches long tha t  had the appearance of having 
been chewed. This drink also came from Smitherman and Myers. 

The evidence offered a t  the trial was not sufficient to  go to the jury 
and sustain a verdict, and the judgment of nonsuit is 

Affirmed. 
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T H E  FRANKLIN NATIONAL BANK v. SUDIE JEWELL RAMSEY ; ROCKY 
MOUNT MOTO'RS, INC., AXD PLANTERS NATIONAL BANK & TRUST 
COMPANY. 

(Filed 13 April, 1960.) 

Chattel Mortgages and Conditional Sales # 9- 

The general common law rule of comity protecting the lien of a chat- 
tel mortgage or conditional sale contract duly executed and registered 
in another s tate  upon the removal of the property to this State is sub- 
ject to statutory modification by the laws of this State. 

S a m e -  
Where a conditional sale contract is not registered in the state in which 

the conditional sale was made until af ter  the vehicle had been brought 
into this State, a bona f ide  purchaser without notice from the conditional 
sale vendee acquires title free from the lien of the conditional sale con- 
tmct, irrespective of whether the vehicle acquired a situs here. G.S. 44- 
38.1(a),  ( b ) ,  ( c ) .  

Same- 
Where a vehicle subject to a conditional sale contract executed in 

another state is brought into this State prior to the registration of the 
conditional sale contract in such other state, the fact that  the conditional 
sale contract is thereafter registered in such other state within the time 
permitted by its laws, which provide that  upon such registration the lien 
should relate back to the date of sale, cannot have the effect of render- 
ing the lien of such conditional sale binding in this State contrary to 
the provisions of G.S. 44-38.1. 

Courts # 20- 
Comity will not be applied in this State when contrary to unambiguous 

provisions of our statutes. 

Sales # 1% 
Where personalty is acquired by a bona fide purchaser for value with- 

out notice, who thus obtains good title, every subsequent purchaser from 
him is entitled to the same protection, irrespective of notice, unless he 
was a former purchaser of the same property with notice. 

APPEAL by plaintiff from Bone, J., Second September Civil Term, 
1959, of ?\'ASH. 

Civil action for possession of an automobile, claimed under a con- 
ditional sale contract executed in the State of Kew York. 

The parties waived jury trial, G.S. 1-184, and stipulated certain 
facts to  be "considered by the Court to  the same extent as if the facts 
had been found by the jury upon proper evidence." It was stipulated 
further: "Each party hereto reserves the right t o  introduce par01 and 
other evidence not in contradiction of the above stipulations." The 
only testimony was given by John D. Langley, Jr . ,  and John D. Lang- 
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BAXK v. RU~EY. 

ley, Sr., Vice-president and President, respectively, of defendant Rocky 
Mount Motors, Inc., who were called and examined by plaintiff as 
adverse witnesses. 

Judgment was based on these findings of fact: 

'(1. That on June 11,1957, Harry Levine bought from Bast Chev- 
rolet, Inc., of Wantagh, N. Y., the Chevrolet automobile described 
in the complaint and, on the same date, to secure the balance of 
the purchase price executed and delivered to said company a con- 
ditional sales contract upon which there is a balance due of $2,577.92 
as of January 22, 1958. 

"2. That the said conditional sales contract was transferred and 
assigned by Bast Chevrolet, Inc. to the plaintiff, a New York bank- 
ing corporation having a place of business a t  41 Front Street, Rock- 
ville Centre, N. y., and plaintiff is the owner and holder of the said 
instrument. 

"3. That a t  all times material to this action Harry Levine was a 
resident of 155 Newport Street, Brooklyn, N. Y., and at  12:Ol P. 
M. on June 14, 1957, the said conditional sales contract was filed 
for record in the Office of the New York City Registrar, Kings Coun- 
ty, which was the proper office for the registration in the State of 
New York of conditional sales contracts executed by persons re- 
siding a t  155 Newport Street, Brooklyn, N. Y. 
"4. (That on June 13, 1957, Harry Levine brought the said Chev- 
rolet automobile into the State of North Carolina for the purpose 
of selling same to the defendant Rocky Mount Motors, Inc.), and 
a t  about the hour of 8:00 o'clock a.m. on June 14, 1957, the said de- 
fendant purchased the same from him for a valuable consideration 
and without any knowledge or notice of the existence of the afore- 
said conditional sales contract. 

"5. That defendant Rocky Mount Motors, Inc. is a North Oaro- 
lina corporation which has had its place of business in Nash County, 
N. C. continuously since 1947, and at  all times material to  this 
action has been engaged in the business of buying and selling auto- 
mobiles. 

('6. That defendant Rocky Mount Motors, Inc. kept said auto- 
mobile at  its place of business in Nash County, North Carolina, 
from June 14, 1957, until July 15, 1957, when it sold and delivered 
the same for a valuable consideration, to the defendant Susie Jewell 
Ramsey, with warranty of title. 

"7. That on July 15, 1957, defendant Susie Jewell Ramsey exe- 
cuted to defendant Planters National Bank & Trust Company a 
chattel mortgage on said automobile securing the sum of 8,293.50, 
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which said instrument was duly recorded in the Office of the Regis- 
ter of Deeds of Nash County on January 9, 1959, and there is still 
due some amount on same. 

"8. That defendant Susie Jewell Ramsey, a t  all times material to  
this action, has been a resident of Nash County, North Carolina, 
and has kept said automobile a t  her place of residence. 

"9. That  on July 15, 1957, defendant Rocky Mount Motors, Inc. 
executed an Owner's Application for Certificate of Title for said 
automobile showing that i t  purchased same from said Harry Levine 
on June 14, 1957, and there were no liens on it. 

"10. That  on July 15, 1957, defendant Susie Jewell Ramsey sign- 
ed an Owner's Application for Certificate of Title for said automo- 
bile showing that she purchased same on the same date from Rocky 
Mount Motors, Inc., and that Planters National Bank & Trust Com- 
pany had a lien thereon for $2,293.50. 

"11. That both of the aforesaid applications were filed with the 
Department of Motor Vehicles of North Carolina a t  the same time 
and on July 22, 1957, said agency issued a certificate of title to de- 
fend,ant Susie Jewell Ramsey for said automobile showing said lien 
in favor of defendant Planters NationaI Bank & Trust Company. 

"12. That  this action was commenced on October 7, 1958, and on 
the same date a writ of claim and delivery was issued and pursuant 
thereto the Sheriff of Nash County seized the said automobile but 
returned same to defendant Susie Jewell Ramsey upon her giving 
a replevin bond as required by law. 

"13. That  the plaintiff's said conditional sales contract was re- 
corded in the Office of the Register of Deeds of Nash County on 
April 30, 1959. 

"14. That  the value of said automobile a t  the time i t  came into 
the possession of defendant Rocky Mount Motors, Inc., and, also, 
a t  the time i t  came into possession of defendant Susie Jewell Ram- 
sey was $2,250.00. I ts  value a t  time of seizure under the writ of 
claim and delivery was $1,750.00. 

"15. That on June 13, 1957, Harry Levine brought the said auto- 
mabile into this State (with intent that  i t  be permanently located 
in the State, within the meaning of G.S. 44-38.1, and on said date 
i t  acquired a situs in this State.) 

("16. That, irrespective of whether Harry Levine brought said 
automobile into this State with the actual intent that i t  be perma- 
nently Iocated in the State, the Court finds that it had acquired a 
situs in this State on August 14, 1957, after it had been kept here 
by defendants for two consecutive months.) 
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"17. Tha t  plaintiff's conditional sales contract was not registered 
in the State of New York a t  the time i t  was brought into North Car- 
olina by Harry Lerine as aforesaid. 

"18. Tha t  plaintiff's conditional sales contract was not registered 
in this State within ten days from the date i t  had knowledge tha t  
said automobile had been brought into this State as aforesaid. 

"19. Tha t  plaintiff's conditional sales contract was not registered 
within four months after said automobile was brought into this 
State as aforesaid." 

Plaintiff excepted: (1) to the portions of the findings of fact indi- 
cated by parentheses; (2) to the failure to include in finding of fact 
#6 a finding ' ' that the automobile was not licensed by Rocky Mount 
Motors, Inc., and was kept and used only for demonstration purposes 
and for the purpose of sale"; ( 3 )  to the failure to include in finding 
of fact #17 a finding "that the laws of the State of New York (in 
effect) dates the registration back t o  the date of the contract, which 
was June 11, 1957"; and (4)  to all of the court's conclusions of law. 

It was adjudged that  plaintiff recover nothing; that defendants go 
without day ;  tha t  the sureties on the replevin bond be discharged; 
and that  the plaintiff pay the costs. 

Plaintiff excepted, appealed and assigned errors. 

L. L. Davenport and Roy A.  Cooper, Jr., for plaintiff, appellant. 
T. A.  Burgess for defendant &die Jewel1 Ramsey, appellee. 
TI'. S.  IViLkinson for defendant Rocky dlount Motors, Inc., appellee. 
Calvin W .  Bell for defendant Planters Jl~utional Bank R. Trust Com- 

pany, appellee. 

BOBBITT, J. The briefs deal largely with whether the stipulated 
facts and testimony suffice to support Judge Bone's findings of fact 
to the effect that the autoinobile acquired a situs in this State within 
the meaning of Sections ( a )  and (b )  of G.S. 44-38.1 (1959 Cumula- 
tive Supplement). I n  this connection, see Finance Co. v. O'Daniel, 237 
N.C. 286, 74 S.E. 2d 717. The basis of decision, stated below, renders 
consideration and discussion of this question unnecessary. 

I n  Truck Corp. v. Wilkzns, 219 N.C. 327, 13 S.E. 2d 529, it was 
held that  title retention contracts, properly executed, registered and 
indexed in the State of Florida, on personal property then located 
therein, had priority over the liens of attachments subsequently is- 
sued against the same property in this State. The basis of decision is 
stated by Schenck, J., as follows: "The general rule of comity, in the 
absence of a modifying statute, protects the lien of a retention title 
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contract or chattel mortgage on personal property duly registered 
and indexed in the State wherein i t  was executed and the property was 
then located, after the reiuoval thereof to another state without regis- 
tration in the latter state." Also, see dpplewhzte Co. v. Etheridge, 210 
N.C. 433, 187 S.E. 588; Thrzft Corp. v. G'uthn'e, 227 N.C. 431, 42 S. 
E. 2d 601. 

Under Chapter 1190, Session Laws of 1953, now codified as G.S. 
47-20 in the 1959 Cumulative Supplement, "No . . . conditional sales 
contract of personal property In whlch the title 1s retamed by the 
vendor, shall be valid to pass any property as against . . . purchasers 
for a valuable consideration from the . . . condltlonal sales vendee, 
but from the time of regzstratzon thereof as prov~ded in this Article." 
(Our itallcs) The 1933 Act, in substance, consolidated the provisions 
theretofore included in two statutes, to  W I ~ ,  G.S. 47-20 and G.S. 47-23 
in G.S., Vol. 2 9 ,  recompiled in 1950. These statutes, in respect of 
conditional sales contracts, modified the rule of the comnion law. 
Finance Corp. v. Quinn, 232 N.C. 407, 61 S.E. 2d 192; Credit Corp. v. 
Walters, 230 N.C. 443, 53 S.E. 2d 520. 

While G.S. 47-20 and G.S. 47-23 (G.S., Vol. 2A, recompiled 1950) 
did not relate expressly to a factual situation involving property 
moved into this State when subject to a chattel mortgage or condi- 
tional sale contract properly executed and filed for registration in 
the state from which the property was removed, the quest~on was 
raised as to whether these statutes required registration in this State 
in the event the property came to rest or acquired a situs in this State. 
Thrift Corp. v. Guthrie, supra; Discount Corporation v. McKinney, 
230 N.C. 727,55 S.E. 2d 513. 

The cases heretofore cited, except Finance Corp. v. O'Daniel, supra, 
were either decided or related to factual situations occurring prior 
to  the enactment of Chapter 1129, Session Laws of 1949, thereafter 
codified as G.S. 44-38.1 (G.S., Vol 2A, recomplled 19.50), which pro- 
vid,ed: "No mortgage, deed of trust, or other encumbrance created 
upon personal property while such property is located in another 
state is or shall be a valid encumbrance upon said property which 
has been, or may be, removed into this State as to  purchasers for 
valuable consideration without notice to (sic) creditors, unless and 
until such mortgage, deed of trust, or other encumbrance is or was 
actually registered or filed for registration in the proper office in the 
state from which same was removed." 

Chapter 251, Session Laws of 1951, effective July 1, 1951, provides 
in Section 1 thereof: "Chapter 1129 of the Session Laws of 1949 is 
hereby amended by rewriting Section 1 to read as follows:" The 
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1951 Act then sets forth the provisions which, as amended, are now 
codified in the 1959 Cumulative Supplement to the General Statutes 
as G.S. 44-38.1. 

If the automobile here involved acquired a situs in this State with- 
in the meaning of Sections (a )  and (b) of G.S. 44-38.1, plaintiff's 
conditional sale contract would be valid as against a purchaser for 
a valuable consideration from the conditional sale vendee "only upon 
fulfilling all of the following conditions: (1) That  such encumbrance 
was properly registered in the state where such property was located 
prior t o  its being brought into this State; and (2) That  such encum- 
brance is properly registered in this State within ten days after the 
mortgagee, grantee in a deed of trust, or conditional sale vendor has 
knowledge that  the encumbered property has been brought into this 
State; and (3) That  such registration in this State in any event takes 
place within four months after encumbered property has been brought 
into this State." The stipulations and unchallenged findings of fact dis- 
close that  plaintiff's conditional sale contract did not fulfill these con- 
ditions. 

On the other hand, if the automobile did not acquire a situs in 
this State within the meaning of Sections (a )  and (b) of G.S. 44-38.1, 
as plaintiff contends, Section (c) of G.S. 44-38.1 applies. Section 
(c) provides: "When personal property covered by a deed of trust, 
mortgage or conditional sale contract is brought into this State and 
no situs is acquired in this State, the encumbrance is valid as against 
lien creditors of, or purchasers for valuable consideration from, the 
grantor, mortgagor or conditional sale vendee only from the date 
of due registration of such encumbrance in the proper office in the 
state from which the property was brought." 

When Rocky Mount Motors, Inc., purchased the automobile from 
Levine, the conditional sale vendee, for a valuable consideration, 
plaintiff's conditional sale contract had not been filed for registra- 
tion in the State of New York. 

Section 65 of the New York Personal Property Law provides: 
"Every provision in a conditional sale reserving property in the sel- 
ler shall be void as to any purchaser from or creditor of the buyer, 
who, without notice of such provision, purchases the goods or acquires 
by attachment or levy a lien upon thern, before the contract or copy 
thereof shall be filed as hereinafter provided, unless such contract 
or copy is so filed within ten days after the making of the condi- 
tional sale. This section shall not apply to  conditional sales of goods 
for resale." Plaintiff contends that, since i t  was filed for registra- 
tion within the ten-day period, the conditional sale contract must 
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be treated as filed for registration as of the date of the execution 
thereof. 

It is noted that  the quoted New York statute contains the provi- 
sions of Section 5 of the Uniform Conditional Sales Act. (The last 
sentence appears only in the New York statute.) 2 Uniform Laws An- 
notated 6. 

While, in respect of transactions within the State of New York, 
the quoted New York statute may provide absolute protection t o  
a conditional sale vendor for a period of ten days after the making 
of the contract as against a person who purchases for a valuable con- 
sideration from the conditional sale vendee within the ten-day period, 
this provision of the New York statute is not controlling in North 
Carolina if in conflict with G.S. 44-38.1. 

". . . comity is not permitted to  operate within a State in opposi- 
tion to  its settled policy as expressed in its statutes, or so as to  over- 
ride the express provisions of its legislative enactments." Credit COT. 
v. Walters, supra; Discount Corporation v. McKinney,  supra; 13 A. 
L.R. 2d 1312, 1341 et seq. 

Under Section (b)  (1) of G.S. 44-38.1, a conditional sale contract 
is valid against a purchaser for a valuable consideration from the 
conditional vendee only if "properly registered in the state where such 
property was located prior to i t s  being brought in to  this State." (Our 
italics) Under Section (c) of G.S. 44-38.1, a conditional sale contract 
is valid as against a purchaser for a valuable consideration from the 
conditional sale vendee "only from the date of due registration of 
such encumbrance in the proper office in the state from which the 
property was brought." Under G.S. 47-20, a conditional sale contract 
is not valid as against a purchaser for a valuable consideration from 
the conditional sale vendee "but from" the registration thereof as 
provided therein. Our registration statutes contemplate that  a pur- 
chaser for a valuable consideration from a conditional sale vendee 
acquires title free and clear of an unrecorded conditional sale contract. 

The provisions of G.S. 44-38.1, in this respect, modify and super- 
sede the general rule of comity; and Rocky Mount Motors, Inc., hav- 
ing purchased for a valuable consideration from the conditional sale 
vendee before the conditional sale contract was actually filed for 
registration in New York, acquired title from the conditional sale 
vendee free and clear of the then unrecorded conditional sale contract. 

Since the other defendants derive their title from Rocky Mount 
Motors, Inc., i t  follows that  plaintiff may not enforce its conditional 
sale contract as against them. "After property has passed into the 
hands of a bona fide purchaser, every subsequent purchaser stands in 
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the shoes of such bona fide purchaser and is entitled to the same pro- 
tection as the bona fide purchaser, irrespective of notice, unless such 
purchaser was a former purchaser, with notice, of the same property 
prior to its sale to the bona fide purchaser." 77 C.J.S. Sales § 296 ( d ) ,  
quoted with approval by Ervin ,  J., in Motor  Co.  v. W o o d ,  238 N.C. 
468, 475, 78 S.E. 2d 391. 

Frequently, in cases of this kind, loss falls upon an  innocent vic- 
tim, either the owner of the conditional salt: contract or the purchaser 
for a valuable consideration from the conditional sale vendee. Their 
respective legal rights must be determined in accordance with the pro- 
visions of G.S. 44-38.1. 

For the reasons stated, the judgment of Judge Bone is affirmed. 
Affirmed. 

J O E  C U P I T A  v. C A R M E L  C O U S T R Y  CLUB, INC.  

(Filed 1.3 April, 1960.) 

1. Xegligence 9 37a- 
A inember of a dance band which is engaged to play for a dance a t  

a country club is a licensee of the club while on its preinisep for the 
purpose of his employment. 

2. Xegligence 9 37b- 
The prol~rietor owes a positive duty to an invitee to exercise ordinary 

care to hare its p r e u ~ i s ~ s  in a reasonably safe condition for use by the 
invitee in a manner consistent with the purpose of the invitation, and to 
give him, when using the premises for such purpose. timely notice and 
warning of latent or concealetl perils insofar as  can be ascertained by 
reasonable ins1)ection and su1)errision or are  lrncrrrn by it and not by him. 

3. Samc- 
A proprietor is not an insurer of the safety of an inritee. 

4. S a m e  
A proprietor is not under duty to an i n ~ i t e e  to keep his premises in 

a reasonably sate condition for uses which are  outside the scope and 
purpose of the invitation, for which the property was not designed, and 
which could not rmsunably h n ~ e  been anticipated. excep~t where he is 
pr twnt  :~ntl actircly cooperates with the in1-itee in the particular use 
of the premises. 

5. Negligence 99 37a, 38- 
Where ail inritee goes to a place on the premises not covered by the 

invitation and not embraced within the ordinary aberrations or casual- 
ties of travel, such person becomes a licensee, and the proprietor's duty 
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is only to refrain from acts of wilful or wanton negligence and to re- 
f ra in  from doing any act  which increases the lmzard to such person while 
on the premises. 

6. Segl igence 55 37f, 37g- Evidence he ld  insufficient predicate f o r  
l iabil i ty of propr ie tor  to invi tee  go ing  o n  a p a r t  of t h e  premises  out-  
s ide  t h e  scope of t h e  invitation. 

filridence tending to show that  a n  inritee in going from n bus parked 
on defendant's premises to defendant's club house, s tar ted  along a path 
but,  u l~on  discorering that  t he  pa th  led to the rear  of the club house, 
cu t  Rcross the lawn for the pnr1)ose of going to tlie fronr entrance, anil 
fell to his in jury  in a hole in the lawn a few steps fro111 the path,  
is lic7d insufficient to be subniitted to the  jury on the  issue of defendant's 
actionable negligence, the plaintilf l iaring gone on a pa r t  of the  premises 
outside the scope a n d  purpose of his invitation, and fur ther ,  plaintiff, 
iu proceeding through darkness across the  lawn witliont being able to 
see what  dangers the  darkness might be concealing, was  guilty of con- 
tributory negligence a s  a mat ter  of law. 

APPEAL by plaintiff from Craven, S .  J. ,  11 January 1960 Special 
Term, of MECKLENBURG. 

Action for damages for personal injury resulting from plaintiff fall- 
ing in a hole. 

From a jud,gment of compulsory nonsuit entered a t  tlie close of 
plaintiff's evidence, he appeals. 

Grier, Parker, Poe & Thompson for plaintiff, appellant. 
Robinson, Jones & Hewson and Fairley & Hnmrick for defendant, 

appellee. 

PARKER, J. Plaintiff on 7 June 1958 was a 31-year-old musician 
and a member of Buddy Bair's dance orchestra. On this day this 
orchestra was travelling in a bus, which about 7:00 o'clock p. in. stop- 
ped in front of the main entrance of defendant's club building. The 
members of the orchestra carrled their instruments and music from 
the bus into the club building to  play for a dance there that  evening. 
They returned to the bus, got in, and the bus was driven a short dis- 
tance to 3, parking area on the club's premises and parked. The or- 
chestra members remained in the bus about one hour, shaving, putting 
on their band uniforms, etc. The dance was to begin a t  9:00 o'clock 
p. m. About 8:00 o'clock p. 111. it was dark, and a t  tha t  time plaintiff 
with two members of the orchestra stepped off the bus to go to the 
club building to set up their instruments and music and get ready 
for the dance. Plaintiff had never been on the club's grounds before. 
Travelling on the club's premises in the bus he was not able to get a 
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view of the grounds, because the bus had only four windows and by 
these windows were bunks and curtains. 

When plaintiff stepped off the bus, he saw a gravel road leading to 
the club building and lights there. He and his two companions be- 
gan walking down this road to the building and the lights. After they 
had walked 75 to 100 feet on this road, plaintiff realized they were 
going to the rear entrance of the building. He then saw the lights a t  
the main entrance, where they had unloaded their instruments. Be- 
tween him and the main entrance was a lawn of the club. The weather 
was clear. The lawn was flat and level with no big gullies. The lights at  
the main and rear entrances gave a dim view of the lawn. 

Plaintiff and his two companions started walking to the lights and 
the main entrance of the club building. Plaintiff was looking on the 
g~ound as he walked, and had walked "perhaps twelve feet," when 
he fell in a hole on the lawn. The hole was about a yard in diameter 
and three or four feet deep. Grass was growing around the edge of 
the hole, and a t  the bottom of the hole were some tree roots. Near 
the hole were some trees and shrubbery, and the shrubbery cast 
shadows. Plaintiff testified, "the hole was invisible." He played at 
the dance. 

After the dance plaintiff went with a flashlight to see the hole in 
which he fell. He  was back again in November 1958. In  the area of 
the hole was the mouth of a drain pipe going under the road. The 
lawn slopes down from the club building to the roadL There was no 
ditch along the road, no gully. Plaintiff testified on cross-examination: 
"We knew there was a driveway of some kind, that  went from the 
front entrance to where the bus was parked. . . . Instead of going 
back and just finding the way the front entrance was from there, we 
cut across the lawn to the front entrance. We knew we were going 
across the lawn. We intentionally left the driveway to cross over 
the lawn. We left the driveway before I fell in the hole. We had 
traveled about 12 feet from the time we realized the road was lead- 
ing to the back of the club before I fell into the hole. . . . The hole 
into which I fell was a step or two from the driveway. I had taken 
a few steps off the driveway before I fell in the hole." 

Plaintiff's presence on the premises of the defendant a t  the time of 
his injury as a member of a dance orchestra to provide music for a 
dance in the club building gave him the status of an invitee. Pafiord v.  
Construction Co., 217 N.C. 730, 9 S.E. 2d 408; Bemont v .  Isenhour, 
249 N.C. 106, 105 S.E. 2d 431; 38 Am. Jur., Negligence, 5 100; 65 
C.J.S., Negligence, 5 434 (4) b. 

Defendant owed plaintiff a positive duty to exercise ordinary care 
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to have its premises in a reasonably safe condition for his safety in 
using the premises in a manner consistent with the purpose of the in- 
vitation, and to give him, when using the premises for such purpose, 
timely notice and warning of latent or concealed perils in so far as 
can be ascertained by reasonable inspection and supervision or are 
known by i t  and not by him. Defendant is not an insurer of plain- 
tiff's safety on its premises, and in the absence of negligence there is 
no liability. Williams v. Stores Co., Inc., 209 N.C. 591, 184 S.E. 
496; Watkins v. Furnishing Co., 224 N.C. 674, 31 S.E. 2d 917; Ross v. 
Drug Store, 225 N.C. 226, 34 S.E. 2d 64; Hood v. Coach Go., 249 N. 
C. 534, 541, 107 S.E. 2d 154, 159; Waters v. Harris, 250 N.C. 701, 
110 S.E. 2d 283; 65 C.J.S., Negligence, 5 45a; 38 Am. Jur., Negligence, 
5 96; Restatement of the Law, Torts, Vol. 11, 5 340. 

This is said in Ellington v. Ricks, 179 N.C. 686, 102 S.E. 510: 
" 'The owner or occupant of premises is liable for injuries sustained 
by persons who have entered lawfully thereon only when the injury 
results from the use and occupation of that part of the premises which 
has been designed, adapted, and prepared for the accommodation of 
such persons.' 20 R.C.L., 67. If an invitee goes 'to out-of-way places 
on the premises, wholly disconnected from and in no way pertain- 
ing to the business in hand' and is injured, there is no liability. Glaser 
v. Rothschild, 221 Mo., 180, but a slight departure by him 'in the ordi- 
nary aberrations or casualties of travel' do not change the rule or 
ground of liability, and the protection of the law is extended to him 
'while lawfully upon that portion of the premises reasonably em- 
braced within the object of his visit.' Monroe v. R. R., 151 N.C., 374; 
Pauckner v. Waken, 14 L.R.A. (N.S.), 1122." 

The owner or person in charge of premises has a duty to keep the 
premises which are within the scope of the invitation in a reasonably 
safe condition for an invitee's safety for all uses by an invitee in a 
manner consistent with the purpose of the invitation, but the owner 
or person in charge is not bound to keep them in a reasonably safe 
condition for uses which are outside of the scope and purpose of the 
invitation, for which the property was not designed, and which could 
not reasonably have been anticipated, except where he is present and 
actively cooperates with the invitee in the particular use of the prem- 
ises. Dickau v. Rafala, 141 Conn. 121, 104 A. 2d 214; Leenders v. 
California Hawaiian Sugar Refining Corp., 59 Cal. App. 2d 752, 139 
P. 2d 987; Tomsky v. Kaczka, 17 N.J. Super. 211, 85 A. 2d 809; Au- 
gusta Amusements, Inc. v. Powell, 93 Ga. App. 752, 92 S.E. 2d 720; 
65 C.J.S., Negligence, § 49; Restatement of the Law, Torts, Vol. 11, 
$ 343(b). Accordingly, where a person has entered on the premises of 
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another under invitation, express or implied, he is bound by tha t  in- 
vitation, and if he goes to another place on the premises not covered 
by the invitation, the owner's duty of care owed to  such person as  an  
invitce ceases forthwith, and he becomes a licensee. Palmer v .  Boston 
Penny Sav.  Bank,  301 Mass. 540, 17 N.E. 2d 899, 120 A.L.R. 633; 
Loney v. Laramie Auto Co., 36 Wyo. 339, 255 P. 350, 53 A.L.R. 73; 
Nichols v .  Consolidated Dairies, 125 Mont. 460, 239 P. 2d 740, 28 
A.L.R. 2d 1216; Fahey v .  Sayer, 48 Del. 457, 106 A. 2d 513, 49 A.L.R. 
2d 353; 65 C.J.S., Negligence, $ 33; 38 Am. Jur., Negligence, $ 100. 

This Court in Quantz v. R .  R., 137 N.C. 136, 49 S.E. 79, held tha t  
where the public is licensed to  pass through a railroad station the 
railroad company is not liable for injuries sustained by a licensee who 
falls through a door located twelve feet from the passageway. 

In  Money v. Hotel Co., 174 N.C. 508, 93 S.E. 964, we held there 
was no evidence of actionable negligence on the part  of the hotel 
company, where plaintiff's intestate, a licensee in the hotel, went to  
a guest's room in the hotel a t  his invitation, and in leaving passed 
the passenger elevator and stairway provided for the purpose, and 
wandered around the hall and attempted to go down a baggage eleva- 
tor a t  the back on the part  of the floor used by servants, where he 
could not reasonably have been antcipated to  go, and fell to his death. 

I n  this case all the evidence shows that  plaintiff fell into the hole 
and was injured, while intentionally and materially deviating from 
the premises which were within the scope of his invitation, and walk- 
ing on a part  of the premises not covered by his invitation - a par t  
of the premises not designed as a road or path and the use of which 
for such purpose a t  night could not reasonably be anticipated by de- 
fendant. When plaintiff fell in the hole, he was a licensee, and the 
only duty defendant owed him is to refrain from acts of wilful or 
wanton negligence and from doing any act which increases the hazard 
to  him while he is on the premises. Coston v. Hotel, 231 N.C. 546, 57 
S.E. 2d 793; Dunn v. Bonzberger, 213 K.C. 172, 195 S.E. 364; Hood v .  
Coach Co., supra. Plaintiff has neither allegation nor proof of wilful 
or wanton negligence, nor of any increase of hazard to  him, while he 
was on the premises. This is not a case where the hole was SO close 
to the road as to  render travel thereon unsafe. 38 Am. Jur., Negli- 
gence, § 130. 

Hood v .  Coach Co., supra, relied on by plaintiff, is distinguishable, 
in that  the evidence shows only a slight departure from the driveway, 
which was within the scope of the  invitation, by plaintiff "in the or- 
dinary aberrations or casualties of travel" in order to get out of the 
way of a bus. Leavister v .  Piano Co., 185 N.C. 152, 116 S.E. 405, re- 
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lied on by plaintiff, is also distinguishable. In  that  case plaintiff went 
into the store to  buy music rolls, and a salesman there, who was busy, 
directed him to a cabinet in the rear of the store a few feet away. 
While going there plaintiff fell through a trap door, and was injured. 

I n  our opinion, there is no evidence of actionable negligence on de- 
fendant's part  shown by plaintiff's evidence. 

But if we concede, which we do not, that the evidence makes out 
a case of actionable negligence against defendant, nevertheless, it is 
manifest tha t  plaintiff's evidence establishes facts necessary to show 
contributory negligence as a matter of law so clearly that  no other 
conclusion can be reasonably drawn therefrom, in tha t  plaintiff be- 
ing unfamiliar with the premises left the provided road, and proceed- 
ed through darkness beyond the scope of his invitation to walk across 
a lawn on such premises without being able t o  see what dangers such 
darkness may conceal, and there being no circumstances to  show he 
was misled through a false sense of safety, and there being no emer- 
gency or stress of circumstances rendering it necessary tha t  he should 
cross the lawn and not use the provided road. Curet v. Hiern, (Louisi- 
ana App.), 95 So. 2d 699; Fahey v. Sayer, supra; Night Racing Ass'n. 
v. Green (Fla.) ,  71 So. 2d 500; Murphy v. Cohen, 223 Mass. 54, 111 
N.E. 771; Johnson v. Mau, 60 N.D. 737, 236 N.W. 472; Keller v. Elks 
Holding Co., 209 F. 2d 901; Annotation 163 A.L.R. 590, where many 
cases are cited. 

In  Johnson v. Mau, supra, plaintiff, while an employee of defend- 
ant  was putting gas and 011 in a car he was to use, went into a back 
part  of the garage, which was pitch dark, and fell dlown an elevator 
shaft in the garage. The Court assuming he was an invitee said: "He 
went beyond the scope of his invitation when he started out to  look 
for the water himself, and without making any inquiry or taking any 
precaution by the exercise of any of his faculties he stepped out into 
the darkness. Surely reasonable minds cannot differ on the question 
of his contributory negligence, and i t  follows tha t  the defendant's mo- 
tion for judgment notwithstanding the verdict should have been grant- 
ed." 

I n  Powers v. Raymond, 197 Cal. 126, 239 P. 1069, i t  is held tha t  
one who had never used and did not know of dark pathway through 
grounds of hotel in which she was residing pending commencement of 
employment therein was guilty of contributory negligence as a mat- 
ter of law in using such pathway instead of well lighted ~ a t h w a y  
parellel thereto. 

O'ATeil v. See Bee Club, (Ohio Court of Appeals), 118 N.E. 2d 175, 
relied on by plaintiff, is distinguishable, for the reason tha t  plaintiff, 
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a member of the club, was injured when he stepped into an unseen 
window well on a dark parking lot provided by the club, a place 
within the scope of his invitation, while attempting to get in his car 
parked there. 

"When i t  appears from all the evidence that the plaintiff ought not 
to recover, i t  is the duty of the court to say so." Houston v .  Monroe, 
213 N.C. 788, 187 S.E. 571. What Stacy, C. J., said in that case is 
applicable here: "In the circumstances thus disclosed by the record, 
we are constrained to hold that the demurrer to the evidence should 
have been sustained, if not upon the principal question of liability, 
then upon the ground of contributory negligence." 

The judgment of nonsuit below is 
Affirmed. 

I?. W. WATTS, ADMINISTRATOR OF THE ESTATE 
DECEASED, V. FREDEmCK 8. 

OF MALCOLM 
WATTS. 

WATTS, 

(Filed 13 April, 1960.) 

1. Negligence 8 21- 
Negligence is  never presumed from the mere fact of a n  accident or 

injury, but plaintiff has the burden of proving negligence and proxi- 
mate cause and also that  his injuries resulted from the alleged negligence. 

2. Negligence 8 14: Automobilea 19- 
A party is not entitled to the benetlt of the doctrine of sudden emer- 

gency if he himself brings about the emergency or  contributes to  its 
creation. 

3. Automobiles 8 0- 
The parking of a vehicle on a grade without properly setting the brake 

and turning the wheels toward the curb of the street, in  violation of 
G.S. 20-163 and G.S. 20-124 ( b ) ,  is negligence per se, and is actiomble 
if the proximate cause of injury. 

4. Sam- 
The fact that  a n  automobile runs down the street for a considerable 

distance immediately after i t  was parked permits the inference that  the 
driver did not turn its front wheels to the curb a s  required by statute. 

5. Automobiles 8 41- Evidence held insufficient to show t h a t  emer- 
gency brake was defective a t  t h e  t ime owner permitted intestate 
to use t h e  car. 

Evidence to the effect that  the cable of the emergency brake of de- 
fendant's vehicle broke, that  defendant thereafter repaired the brake 
by installing a new cable, but failed to test i ts operation after the re- 
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pair, and failed to advise plaintiff's intestate in regard to the brake 
or the installation of the new brake cable before permitting intestate 
to use the car, that intestate parked the car on a grade, setting the 
hand brake, and that shortly thereafter intestate saw the car rolling 
down the hill, and, in attempting to stop the car, was fatally injured 
when the car ran on a bank and turned over, striking intestate, with 
further eridence that when the car was removed from the scene after 
the wreclr the operator of the wrecker had to let the emergency brake 
down and knock the car out of gear, but without evidence tending to 
show that intestate had properly set the hand brake or that it  was de- 
fectire and therefore ineffective when properly set, i a  held insufficient 
to be submitted to the jury on the issue of defendant's negligence. 

APPEAL by plaintiff from Johnston, J., 26 October Term, 1959, of 
FORSYTH. 

This is a civil action to recover for the alleged wrongful death of 
plaintiff's intestate who died on 10 November 1958. Plaintiff F. W. 
Watts, administrator, is the father of the deceased Malcolm Watts 
and of the defendant Frederick A. Watts. I?. W. Watts and his three 
sons, Malcolm, James, and Frederick A. Watts, lived a t  the F. W. 
Watts' home located a t  941 Vargrave Street in Winston-Salem, North 
Carolina. 

The defendant Frederick A. Watts owned a 1951 4-door Mercury. 
The Mercury car was used by both Malcolm and Frederick A. Watts. 
Each of them owned another car and when either one of their cars 
mas not in good running condition the Mercury car was used. 

About 2:30 p.m. on Sunday, 9 November 1958, the plaintiff's in- 
testate parked the Mercury automobile headed downhill a t  1111 Var- 
grave Street. Vargrave Street runs generally north and south and the 
car was headed north. The car was parked on "a fairly good hill." Var- 
grave Street is paved and there are raised curbstones on each side of 
the street made of granite which are perpendicular to the street; the 
raised curb is six inches above the surface of the street. 

I t  is alleged in the complaint that, after Malcolm Watts parked 
the car on Vargrave Street the plaintiff is informed and believes and 
so alleges that  the plaintiff's intestate pulled up the emergency brake, 
as required by law; that  he got out of the car and went around back 
of the car to the residence a t  1111 Vargrave Street; that  he noticed 
the automobile "begin to roll downhill . " According to the evi- 
dence, when he saw the car rolling down the hill he started running 
and tried to  re-enter the car. Being unable to  re-enter the car, and 
after the car had traveled some distance, i t  ran up on a bank and 
turned over, striking the plaintiff's intestate. 

When the car was removed from the scene of the wreck, in order 
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for the wrecker to pull the car back off the sidewalk, the operator of 
the wrecker, according to one of the witnesses, "had t o  get the car 
out of gear and do something to the emergency brake." Another wit- 
ness testified tha t  the driver of the wrecker "let the emergency brake 
down and knocked it  (the car) out of gear." 

It is further alleged in the complaint that  the emergency brake on 
the Mercury automobile was not in a safe working and mechanical 
condition and that  the defendant had purchased parts with which 
to repair such emergency brake but had failed to do so. The evidence 
tends to  show otherwise. 

The defendant was called as a witness for the plaintiff and testi- 
fied that  the week before the accident the hand brake cable on the 
Mercury broke; that  he secured a hand brake cable and installed it  
but had not driven the car thereafter to test it. "As far as I knew, 
the hand brake on my car would hold the car perfectly all right. * * 
I had not tested the car to  see whether or not i t  would hold. * * I 
installed the hand brake cable, and I installed i t  correctly to the best 
of my knowledge." 

There is neither allegation nor proof tending to show that  Malcolm 
Watts knew anything about the defective emergency brake on the 
Mercury or about the installation of the new brake cable. 

The defendant pleaded contributory negligence based on the con- 
duct of plaintiff's intestate after the automobile began t o  roll down 
Vargrave Street and also pleaded the failure of plaintiff's intestate 
t o  turn the front wheels of the Mercury automobile towards the curb 
when he parked the car, as required by G.S. 20-163 and G.S. 20-124(b). 

At the close of plaintiff's evidence, the defendant moved for judg- 
ment as of nonsuit. The motion was allowed, and the plaintiff ap- 
peals, assigning error. 

Harold R. Wilson for plaintiff appellant. 
Smith, Moore, Smith, Schell & Hunter for defendant, appellee. 

DENNY, J. The plaintiff assigns as error the ruling of the court 
below in sustaining the defendant's motion for judgment as of non- 
suit. 

The plaintiff alleged in his complaint that  prior to  9 November 1958 
"the defendant had actual knowledge that  the emergency brake on 
said Mercury automobile was not in a safe working and mechanical 
oondition and that  the said defendant had purchased parts with which 
t o  repair said emergency brake but had failed t o  do so." The evidence 
offered in this connection was t o  the effect tha t  the week before the 
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accident the hand brake cable on the Mercury broke; that  the de- 
fendant secured a hand brake cable and installed it  but did not drive 
the car thereafter to  test i t  and find out whether or not the emergency 
brake would hold. It is alleged that  plaintiff's deceased pulled up the 
emergency brake, as required by law, when he parked the car. Even 
so, no evidence was offered tending to show that  the hand brake was 
properly set, or that  i t  was defective and, therefore, ineffective when 
so set. There is evidence that  before the car could be pulled back off 
the sidewalk where it  came to rest after the accident, i t  had to  be 
taken out of gear and the emergency brake "pushed down." Unfor- 
tunately, the mechanic who repaired the car after the accident and 
could have testified, no doubt, as to  the mechanical condition of the 
emergency brake immediately after the accident, died a short time 
before the case was tried. Consequently, the plaintiff was deprived of 
the benefit of evidence in this respect. 

I n  the case of Harward v. General Motors Corp., 235 N.C. 88, 68 
S.E. 2d 855, this Court said: "Negligence is never presumed from the 
mere fact of an accident or injury. The plaintiff has the burden of 
establishing by appropriate proof not only negligence but that such 
negligence was the proximate cause of the injury complained of. The 
plaintiff must also establish by his evidence a causal relation between 
the alleged negligence and the injury upon which a recovery is sought. 
Evidence that merely takes the matter into the realm of conjecture 
is insufficient. Rountree v. Fountain, 203 N.C. 381, 166 S.E. 329; Lynch 
v. Telephone Co., 204 N.C. 252, 167 S.E. 847. * *" Williamson v. 
Randall, 248 N.C. 20, 102 S.E. 2d 381; Parker v. Wilson, 247 N.C. 47, 
100 S.E. 2d 258. 

The plaintiff contends that  the defendant by not informing plain- 
tiff's intestate of the defective condition of the hand brake on the 
Mercury car, created the emergency that  was brought about when 
the car started to roll downhill and that  the plaintiff's intestate under 
those circumstances was not required to  pursue the wisest course of 
conduct in connection with his efforts to  re-enter the car. Hoke v. 
Greyhound Corp., 227 N.C. 412, 42 S.E. 2d 593; Winfield v. Smith, 
230 N.C. 392, 53 S.E. 2d 251. 

If, however, plaintiff's intestate brought about the emergency or 
contributed to  its creation by failing to  park the car in the manner re- 
quired by law, the plaintiff may not avail himself of the benefits of 
the doctrine of sudden emergency. Brunson v. Gainey, 245 N.C. 152, 
95 S.E. 2d 514; Cockman v. Powers, 248 K.C. 403, 103 S.E. 2d 710. 

There is no allegation or proof to  the effect tha t  when plaintiff's 
intestate parked the car headed downhill on Vargrave Street that  he 
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turned the front wheels of the Mercury automobile towards the curb 
of the street, as  required by G.S. 20-163 and G.S. 20-124 (b). A viola- 
tion of these statutes constitutes negligence per se, but such violation 
must be a proximate cause of the injury to be actionable. Arnett v .  
Yeago, 247 N.C. 356, 100 S.E. 2d 855; Tysinger v.  Dairy Products, 
225 N.C. 717, 36 S.E. 2d 246. In other words, the fact that the Mer- 
cury automobile ran down the street for a considerable distance im- 
mediately after it was parked, permits the inference that  plaintiff's 
intestate did not turn its front wheels to the curb of Vargrave Street, 
as required by the above statutes. Arnett v.  Yeago, supra. 

However, in our opinion, we do not reach the question of contribu- 
tory negligence. There is substantial variance between some of the 
essential allegations of the complaint with respect to negligence and 
the evidence offered in support of such allegations. Moreover, irre- 
spective of any variance in the allegations and proof, we do not think 
the plaintiff's evidence is sufficient to carry the case to  the jury and 
support a verdict based on actionable negligence. Webster v.  Webster, 
247 N.C. 588, 101 S.E. 2d 325; Harward v .  General Motors Corp., 
supra. 

The judgment as of nonsuit will be upheld. 
Afiirmed. 

STATE v. HARRY HUGH POPE. 

(Filed 13 April, 1980.) 

1. Criminal Law 8 BS- 
On motion to nonsuit, the evidence must be considered in the aspect 

most favorable to the State. 

2. Crimlnal Law 8 101- 
Circumstantial evidence is sufficient to overrule nonsuit if its tends 

to prove the fact of guilt, or reasonably conduces to such conclusion as 
a fairly logical and legitimate deduction. I t  is insufacient if i t  merely 
raises a suspicion or conjecture in regard thereto. 

8. Homicide 9 a0-- Evidence held ineutlicient t o  show t h a t  death of t h e  
deceased was t h e  result of any  ac t  on  t h e  par t  of defendant. 

Evidence tending to show that  defendant, in  a drunken condition, was 
driving his automobile on the public highways with his girl a s  a pas- 
senger, that  about a week prior thereto she had informed him "she was 
going to break up with him", that some three weeks prior to  the occa- 
sion in question he had stated he was going to take her to the military 
reservation where he was etationed and she had tried to stop the car 
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by putting her foot on the brake pedal, that on the night in question 
he was seen dragging a body along a highway toward where his car 
was parked a t  the entrance of a parking lot, and that  the girl had died 
from a head injury of a type caused when a moving head suddenly 
strikes a n  object, with further evidence that there was no damage to 
the car or indicia that  i t  had been in an accident or a collision, is held 
insufficient to be submitted to the jury and sustain a conviction of man- 
slaughter, since the evidence leaves in mere conjecture whether the de- 
ceased fell or attempted to jump from the car or whether defendant 
struck her or shoved her from the vehicle. 

APPEAL by defendant from Burgwyn, E. J., October "A" Criminal 
Term, 1959, of WAKE. 

Defendant was tried upon a bill of indictment which charged that  
on 9 August 1959 he did feloniously, wilfully and of his malice afore- 
thought, kill and murder Mary Lee Duncan. 

Plea: not guilty. 
Verdict: guilty of involuntary manslaughter. 
Judgment: imprisonment for not less than three nor more than five 

years. 
Defendant appealed and assigned errors. 

Attorney General Bruton and Assistant Attorney General Hooper 
for the State. 

Arendell, Albright and Green and Jordan, Dawkins and Toms for 
the defendant. 

MOORE, J. Defendant assigns as error the denial of his motion for 
nonsuit a t  the close of all the evidence. I n  determining whether or not 
the evidence was sufficient t o  make out a prima facie case of unlaw- 
ful homicide i t  is necessary to  review the facts and consider them in 
the aspect most favorable to the State. State v. Ritter, 239 N.C. 89, 
79 S.E. 2d 164. 

The evidence is summarized as follows: 
The incidents herein related took place in or near the City of Ral- 

eigh. Defendant is thirty years of age and a t  the time of the indict- 
ment was in military service. He  became acquainted with Mary Lee 
Duncan, age nineteen, in May 1959. He  visited her in Raleigh every 
weekend thereafter until the time of her death. They had discussed 
marriage. 

About three weeks prior t o  9 August 1959 they had an argument. 
They and another couple were riding in defendant's car. Mary asked 
defendant to  take her home. H e  refused and stated he was going to 
take her to  Fort Bragg. H e  began to drive in that  direction and she 
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tried to stop the car by putting her foot on the brake pedal. H e  slap- 
ped her. H e  was drunk a t  the time. 

About a week before her death Mary  informed defendant ,'she was 
going to  break up with him." 

About 10:OO P. M. on 8 August 1959, Saturday night, they met by 
prearrangement a t  the Carolina Pines dance club. Her sister and a 
number of their mutual friends were present. Most of the evening 
Mary  and defendant sat  a t  a table and did not dance. Defendant and 
a friend had a quantity of vodka. Mary took a t  least one drink. De- 
fendant was drinking; he was "probably 'high.' " H e  tried to  "pick 
an argument" with a male dancer. When the dance was over a t  mid- 
night defendant sat  a t  the table for awhile, then went to the ladies 
powder room and was asked to leave the club. H e  and Mary left to- 
gether and rode in defendant's car t o  a drive-in where their friends 
had gone. Defendant's automobile was a 1959 Cadillac, color blue 
with a light colored top. They remained a t  the drive-in a short while. 
Mary  spoke to  her sister. Mary was in the front seat with defendant, 
the window of the car was down, she was "right a t  the window" and 
had her hands on the door. She and defendant left about 12:30 after 
agreeing to  meet their friends a t  the home of one of them. 

About 1:00 A. M. the witness, Robert Hamilton, was driving along 
old Highway 70 toward Garner, a t  a point about 334 to 4 miles dis- 
t an t  from the drive-in above referred to. His wife and children were 
with him. They saw a man dragging a body "along in the ditch along- 
side the highway" a t  a point about 60 to  70 feet from the entrance 
to  a junk yard. ". . . ( h ) e  had hold of two of the limbs, like arms or 
legs," and they were bare. Nearby on the right side of the highway 
was a Cadillac of the style and color of defendant's car. The man was 
near the rear fender of the Cadillac; he was not identified a t  this time. 
Hamilton drove by, turned around and returned to  the scene about 
two minutes later. At this time the Cadillac was in the entrance to  
the parking lot of the  junk yard, facing the highway. A body was 
lying on the ground parallel to the Cadillac and on the opposite side 
from the witness. Hamilton could not determine whether i t  was a man 
or woman; he could only see an arm and leg. The man was now in 
plain view in the headlights of Hamilton's car ;  he was the  defendant: 
Defendant walked to the back of the car, stood there a minute, then 
got into the Cadillac and i t  began t o  move in the direction of the wit- 
ness. The body was still on the ground and was not moving. Hamil- 
ton came to  Raleigh and reported the matter to  a police officer. On 
his way home he was followed for some distance by a blue Cadillac. 
When he passed the junk yard the defendant, automobile and body 
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were gone. The next morning, accompanied by police, Hamilton re- 
turned to the scene on the Garner Road. They found defendant's bill- 
fold. Near the point where defendant had first been seen there was 
a pool of blood about 15 inches in diameter. There was another, small- 
er bloody spot a t  the driveway to  the parking lot. 

About 4:50 Sunday morning defendant stopped his automobile in 
an alley in the City of Raleigh near a police car. He  stated to  the 
officer. "Sir. my girl friend is dead." Mary's body was found in the 
front seat of defendant's car with her head toward the steering wheel. 
There was blood on both doors of the car, the back seat, the floor and 
the back of the driver's seat. Defendant's bloody shirt and a partially 
empty bottle of vodka were found In the car. There was no indication 
of an accident involving the car: i t  was undamaged. Defendant was 
sober. 1 ~ 1 t h  only a faint odor of alcohol on his breath. He was highly 
nervou? and suffered from nausea during the morning. 

Defendant gave the following version of the occurrence: He  thought 
she had jumped or fallen from the automobile. He  did not remember 
anything from the time they left the dance until he discovered sud- 
denly she XTas not in the car. He  picked her up a t  a gravelly place 
and p u t  her on the front seat of the automobile. At  the tlme "he didn't 
knon- she was hurt tha t  bad." He  passed out and didn't remember 
anything else. When he n-oke up he n.as on the south side of town 
and discovered she was dead. 

D r  Lincbvrger, a nledical expert, bpecializing in pathology, did a 
post-mortem examination of deceased's head and brain. There was 
a wound on the back of the head. There were two lacerations. The 
larger laceration was on the left posterior of the scalp; the other was 
just t o  the right of the midline. There was a 5 or 6 inch fracture a t  
the rear of the skull. I n  the Doctor's opinion the cause of death was 
brnln injury. ''Most extensive or obvious brain damage was to  the 
front part of the brain . . . the site of the fracture being opposite the 
brain damage." This mas "a countre-coupe type of injury." I n  this 
type of injury "the brain damage is opposite the point of impact. 
This type of injury may occur when the head is in motion and! strikes 
an object suddenly, then the brain reverses and goes in the opposite 
d~rection from where the head has come." Tests showed deceased had 
been under the influence of alcoholic beverages. Examination dis- 
cloqed no sexual attack. 

The State's evidence of the corpus delicti is circumstantial. The 
true test of its sufficiencv is "if there be anv evidence tending to prove 
the fact in issup, or which reaionably conduces to its conclusion as a 
fairly logical and legitimate deduction, and not merely such as raises 
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a suspicion or conjecture in regard to it, the case should be submitted 
to the jury." State v. Simmons, 240 N.C. 780, 785, 83 S.E. 2d 904, 
quoting from State v. Johnson, 199 N.C. 429, 154 S.E. 730. 

The question here is what conduct, if any, on the part of defend- 
ant caused the injury to  and death of the deceased? There is ample 
evidence that  defendant was operating a motor vehicle on the public 
highways while under the influence of intoxicating liquor. But there 
is a total lack of evidence that  this circumstance was the proximate 
cause of the death of deceased. State v. Mundy, 243 N.C. 149, 153, 
90 S.E. 2d 312. There was no accident or collision. Did the defendant 
assault or strike deceased? Did he shove her from the car? To answer 
these questions in the affirmative would be to engage in pure specula- 
tion. The only evidence of cause of injury comes from defendant. He 
suddenly discovered that  deceased was out of the car. He does not 
know whether she jumped out or fell out. The facts related by the 
witness Hamilton, the physical facts a t  the scene on the Garner road 
and the medical evidence is consistent with the theory that  for some 
reason she fell from the car. The type of injury she sustained, accord- 
ing to the medical expert, ordinarily results when the head is in mo- 
tion and meets resistance. To be sure there are some very suspicious 
circumstances consistent with guilt, but when all are considered, and 
when defendant's explanation is discarded, the cause of injury is left 
to surmise. 

Defendant's demurrer to the evidence should have been sustained. 
As regrettable and tragic as is the death of this young lady in the 
early bloom of womanhood, we cannot in justice sustain defendant's 
conviction upon the evidence adduced. 

Reversed. 
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WILLIAM MASON JUSTICE, PETITI~SER v. 
EDW.4RD SCHEIDT, COMMISSIONER OF MOTOR VEHICLES, RESPOXDENT. 

(Filed 13 April, 1960.) 

I .  Automobiles § 1- 
The General Assembly, in the exercise of the State's police power to 

enact such rules a s  are  reasonable and necessary to  lnomote safety upon 
the highways, has authority to require a showing of financial respon- 
sibility as  a prerequisite to the issuance of license or operating permit 
to those using the public highways. 

A license to operate a motor vehicle is a privilege in the nature of a 
right of which the licensee may not be deprived save in the manner and 
upon the conditions prescribed by statute. 

3. Same-- 
Construing Section l l ( a )  of Chapter 1006, S.L. 1947, with Section 

15(c)  of Chapter 1067, enacted the same day, the authority of the De- 
partment of Motor Vehicles or the Commissioner to suspend license or 
permit of a n  operator for failure to pay a judgment is limited to one year. 

4. Statutes § 5d- 

Statutes in. pari nzateria a r e  to  be construed together and harmon- 
ized, if possible, so as  to give effect to all of the provisions of each. 

5. Automobiles 9 1- 
Section 14, Chapter 1300, S.L. 1953, by its express terms does not ap- 

ply to any accident, or judgment arising therefrom, occurring prior to 
the effective date of the statute. G.S. 20-279.14. 

6. Sam- 
A petition showing that  the Commissioner of Motor Vehicles had re- 

fused petitioner's request for a dniver's license solely because of a n  un- 
satisfied judgment against the petitioner, that  more than a year had 
elapsed since the revocation of petitioner's license for failure to pay 
the judgment, that petitioner is now able to show financial responsibility 
and is qualified for the renewal of his license, states a cause of action 
for the issuance or renewal of the license and demurrer thereto was im- 
properly sustained. 

APPEAL by petitioner from Johnston, J., December 7 ,  1959 Mixed 
Term, FORSYTH Superior Court. 

Petition under G.S. 20-233 to review respondent's act  in refusing 
to issue to  petitioner an operator's or driver's permit to  operate a 
motor vehicle upon the public highways. The petitioner alleges in 
substance the following: Tha t  he is a resident of North Carolina and 
for many years was a licensed truck driver with years of experience 
and a perfect accident record. I n  1948 his son, while driving petition- 
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er's automobile, was involved in an accident as a result of which a 
judgment for $3,000 was rendered against the petitioner a t  the Oc- 
tober Term, 1952, Forsyth Superior Court. On October 24, 1952, the 
judgment creditor caused a copy of the judgment to be certified to  the 
Commissioner of Motor Vehicles, and a second copy was certified on 
April 22, 1953. On July 6, 1953, the Department of Motor Vehicles 
ordered petitioner's operator's license suspended and a member of 
the State Highway Patrol picked up the operator's license and the 
registration plates. 

The petitioner, being unable to  satisfy the judgment and his other 
obligations, on December 16, 1954, was adjudged a bankrupt. On 
February 28, 1955, the United States Court for the  Middle District 
of North Carolina entered an order in the bankruptcy prooeeding 
discharging him from all claims and debts provable against him under 
the acts of Congress; tha t  the order discharged his liability on the 
judgment; tha t  G.S. 20-244 to  the contrary is unconstitutional. 

The petitioner further alleges the Commissioner of Motor Vehicles 
is without power to  revoke or suspend his operator's license for more 
than one year from the date of the  accident in which his son was 
involved; tha t  the petitioner is thoroughly qualified for operator's 
license; tha t  he has mad,e application to the  proper authorities and 
has furnished liability insurance showing financial responsibility; tha t  
the Department of Motor Vehicles and the respondent have refused 
to  permit him t o  take examination for operator's license and have or- 
dered his liability insurance cancslled; tha t  the Department claims 
authority to  refuse t o  issue license so long as the  judgment against 
him remains unpaid; tha t  the Acts of the North Carolina General As- 
sembly do not, when properly construed, authorize the denial of a 
permit; but if they be so interpreted, they are unconstitutional and 
invalid in tha t  they contravene the Fourteenth Amendment to  the 
Constitution of the  United States. 

The respondent filed a demurrer on the grounds the complaint show- 
ed upon its face tha t  the  petitioner is not qualified for operator's 
license by reason of the unpaid judgment. The court sustained the 
demurrer and the petitioner excepted and appealed. 

Thomas Wade Bruton, Attorney General, Lucius W. Pullen, As- 
sistant Attorney General for respondent, appellee. 

W. Scott Buck for petitioner, appella,nt. 

HIGGINS, J. Petitioner, in his excellent brief, contends (1) under 
applicable law in effect a t  the time of the accident the Department 
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of Motor Vehicles had authority to  suspend his operator's license for 
one year only, for failure to satisfy the judgment; (2) if the Court 
should hold, as respondent contends, the revocation continued with- 
out limitation of time until the judgment is satisfied, then in that  
event the legislative provision violates the petitioner's rights under 
the Fourteenth Amendment to  the Constitution of the United States. 

Under its police power, the State, through its legislative branch, 
may make such rules as are reasonable and necessary to  promote 
safety upon the highways and to protect the public by requiring a 
showing of financial responsibility as a prerequisite t o  the issuance 
of license or operating permit for those using the public highways. 
However, "A license to operate a motor vehicle is a privilege in the 
nature of a right of which the licensee may not be deprived save in 
the manner and upon the conditions prescribed by statute." I n  re Rev- 
ocation of License of Wright, 228 N.C. 584, 46 S.E. 2d 696. 

At  the legislative session of 1947 two acts were passed regulating 
travel upon the highways: Chapter 1006, known as "The Motor Ve- 
hicles Safety and Responsibility Act," and Chapter 1067, known as 
"The Highway Safety Act." Section l l ( a )  of Chapter 1006 provides: 
"The Commissioner shall suspend the operator's or chauffeur's lic- 
ense . . . issued to  any person who has failed for a period of sixty 
days to satisfy any judgment in amounts and upon a cause of action 
as hereinafter stated, immediately upon receiving authenticated re- 
port a s  hereinafter provided to tha t  effect." No time limit for the 
suspension i q  provided in Chapter 1006. However, $ 15(c)  of Chap- 
ter 1067, after fixing other time limitations (not including failure to  
pay judgments) provides: "When a license is suspended under any 
other provision of law, the period of suspension shall be not more than 
one year.'' 

Both chapters relate to the same subject - safety on the public 
highways. Both were passed and ratified on the same day, April 5 ,  
1947, and both became effective on the same day, July 1, 1947. "Sta- 
tutes in pari maten'a are to  he construed together, and i t  is a general 
rule tha t  the courts must harmonize such statutes, if possible, and 
give effect to each, that  is, all applicable laws on the same subject 
matter should be construed together so as to produce a harmonious 
body of legislation, if possible." Blowing Rock v. Gregorie, 243 N.C. 
364, 90 S.E. 2d 898; I n  re Wright, 228 N.C. 584, 46 S.E. 2d 696; 
Fletcher v. Collins, 218 N.C. 1, 9 S.E. 2d 606; State v. Dixon, 215 N. 
C. 161, 1 S.E. 2d 521; Wilson v. Jordan, 124 N.C. 683, 33 S.E. 139. 
Section l l ( a )  of Chapter 1006, Session Laws of 1947, gives the De- 
partment of Motor Vehicles, or the Commissioner, authority to  sus- 
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pend license or permit of an operator for failure to  pay a judgment. 
Section 15 (c) of Ch. 1067 limits the time of the suspension t o  one year. 

It is argued that  the Commissioner, undler the authority of $ 14 of 
Chapter 1300, Session Laws of 1953, now G.S. 20-279.14, may refuse 
to renew an operator's license under the provision, "Suspension To 
Continue Until Judgments Paid and Proof Given." The terms of the 
Act itself render it  unnecessary t o  discuss other reasons why the con- 
tention is not well founded. Section 37 of the Act provides: "This 
Act shall not apply with respect t o  any accident or judgment arising 
therefrom, or violation of the motor vehicles laws of this State, oc- 
curring prior to  the effective date of this Act." 

We conclude the plaintiff's petition states a cause of action in that 
i t  alleges the petitioner is qualified for renewal of his license; that  he 
is able to  show financial responsibility; that  the respondent has re- 
fused to  permit him to show his qualifications solely upon the ground 
the judgment against him growing out of his son's accident in 1948 
has not been satisfied. Having arrived a t  that conclusion, i t  is unneces- 
sary for us to  discuss other questions presented and argued on the 
appeal. The judgment of the Superior Court of Forsyth County in 
sustaining the demurrer is 

Reversed. 

FRASK C. ARKOLD, JOHN C. ARNOLD, JR.. DORIS M. KINCADE, W. 
T. YORTOK, JR., ETHEL W. ROY AND F. L. ROT v. W. R. BATTLEY, 
GUARDIAN ,4D  id^^^^^ FOR THE UPI'BORN GRAPI'DCHILDREN OF A. F .  JIORTON, 
DECEASED. 

(Filed 13 April, 1960.) 

Wills Ij 33c- 
Where there is a devise of land for life w'th lin~itation over to the 

grandchildren of the life tenant, and the snwe grandchildren are living 
at the death of the testator and at the death of the life tenant, such 
grandchildren take regardless of which date the roll is called, and the 
estate is no longer subject to he opened ul) to let in grandchildren who 
nlay thereafter be born. 

APPEAL by defendant guardian ad litem from Johnston, J., Febru- 
ary 1960 Term, IREDELL Superior Court. 

The plaintiffs brought this action to  have the court determine and 
declare the rights under the will of Walter P. Morton. The testator 
was never married. He executed his will on October 14. 1932. It was 
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admitted to  probate after his death on October 14, 1940. After dis- 
posing of certain specifically described real and personal property, the 
will provided: "I will to A. F. Morton all my other land and personal 
property - a t  his death the property goes to his grandchildren and 
when the youngest child becomes 21 years old the property is to  be 
sold and, the money equally divided, all my lawful debts and my burial 
expenses are to be paid out of this property." The estate has been 
completely administered and all debts and expenses connected there- 
with have been paid. 

A. F. Morton, as life tenant, had the use and benefit of the property 
until his death in 1945. The grandchildren of A. F. Morton, living a t  
the death of the testator and a t  the death of A. F. Morton, the life 
tenant, were: Frank C. Arnold, John C. Arnold, Jr., Doris M. Kin- 
caid, W. F. Morton, Jr., J. F. Roy, and C. M. Roy. However, C. M.  
Roy died in 1953, leaving the plaintiff, Ethel W. Roy, as his widow 
and F. L. Roy, brother, as his only heir a t  law. The youngest grand- 
child of .4. F. Morton is now 29 years of age. The plaintiffs now de- 
sire to  sell the property and divide the proceeds. 

Judge Johnston entered judgment that  A. F. Morton took a life 
estate under the terms of the will and a t  his death the fee vested in 
his then living grandchildzen; and that  the plaintiffs could convey a 
good title. The guardian ad litem for unborn grandchildren excepted 
and appealed. 

Scott, Collier, Nash & Harris, B y :  Robert A.  Collier for plaintiffs, 
appellees. 

W .  R. Battley for defendant, appellant. 

HIGGINS, J. We approve the judgment of the superior court. I n  
doing so it  is not necessary to  determine whether the roll of grand- 
children should have been called and the takers of the estate in re- 
mainder determined a t  the death of the testator or a t  the death of 
the life tenant. Trust Co. v. Schneider, 235 N.C. 446, 70 S.E. 2d 578. 
I n  either event the same grandchildren would have answered. How- 
ever, since the estate vested, one of the takers has died, leaving a 
widow and a brother to take his share. Their interests will be taken 
into account in the division of the proceeds if the property is sold, or 
in the partition if all agree t o  take the property in its unconverted 
form. Trust Co. v. Allen, 232 N.C. 274, 60 S.E. 2d 117; Seagle v .  Harris, 
214 N.C. 339, 199 S.E. 271. 

The judgment of the Superior Court of Iredell County is 
Affirmed. 
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STATE v. QUEIONIE PERRY BROWN. 

(Filed 13 April, 1960.) 

APPEAL by drefendant from Biclcett, J., September 1959 Criminal 
Term, of WAKE. 

Criminal prosecution upon a bill of indictment charging murder of 
one George Brown. 

Plea-Not guilty. 
The Solicitor for the State did not ask for verdict of murder in first 

degree, but did ask for verdict of murder in second degree or man- 
slaughter as the jury should find the facts to  be. 

Upon trial in Superior Court the State offered evidence tending to 
show tha t  defendlant and her husband, the deceased, on the morning 
of 15 August 1959, were heard to  be fussing in their house; that  he 
was seen to  come out of the door, followed by defendant who hit him 
back of the head with a rifle butt and, upon his turning to face her 
she shot him in the stomach-inflicting injury from which he died. 

Defendant on other hand testified and contended contrariwise. 
Verdict: Guilty of manslaughter. 
Judgment: Tha t  the defendlant be confined in the quarters provid- 

ed for women by the State prison Department under the provisions 
of G.S. 148-27 for the term of not less than seven years nor more than 
ten years. 

Defendant excepted to  and appeals therefrom to Supreme Court, 
and assigns error. 

Attorney General Bruton, Assistant Attorney General Harry Mc- 
Galliard for the State. 

Herman L. Taylor, Samuel S.  Mitchell for defendant, appellant. 

PER CURIAM. The case was properly presented to  the jury. And 
the assignments of error duly considered fail to  reveal prejudicial 
error for which a new trial should be granted. Hence in the judgment 
from which appeal is taken, there is 

No error. 
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BLANCHE P. TRULL, . ~ D M I N I S T R A T R I X  OF WALTER ALFRED TRULL, 
DECEASED, V. RAEFORD LEE AUSTIN. 

(Filed 13 April, l(360.) 

APPEAL by plaintiff from Sharp, S .  J., January 1960 Special Civil 
Term, of UNION. 

This is an action to recover damages for the alleged wrongful death 
of plaintiff's intestate, Walter Alfred Trull. 

About 11:15 P. RI. on 22 May 1959 the deceased, while lying upon 
a paved rural road in Union County, was struck by a motor vehicle. 
He was injured and death immediately ensued. He  had been drink- 
ing whiskey. Defendant drove a Ford pickup over his body. 

Defendant was the only eyewitness. He  testified that  Trull was in 
his lane of travel, he first saw the body when about 200 feet away, 
i t  "appeared to be a bag or a piece of paper or maybe a dark spot 
in the road," i t  did not move, and he recognized i t  as a person when 
only 20 to  25 feet away and too close for him to stop or avoid strik- 
ing it. 

Verdict for defendant. 
From judgment in accordance with the rerd~ict plaintiff appealed 

and assigned errors. 

Coble Funderbunlc for plaintiff, appellant. 
Smith & Griffin for defendant, appellee. 

PER CURIAM. Appropriate issues, applying the "last clear chancc" 
doctrine, were submitted to the jury. Wade v. Sausage Co., 239 K'\'.('. 

524, 80 S.E. 2d 150. The jury answered only the first issue, finding 
that  deceased was not injured or killed by the negligence of defendant. 
The trial judge properly denied plaintiff's motion for peremptory iri- 
structions on the "negligence" and "contributory negligence" issues. 
The issues were for jury decision. The  exceptions to the charge are 
not well taken. The court's instructions adequately presented the ap- 
plicable legal principles and are free of prejudicial error. There was 
no request for special instructions. The exception to exclusion of testi- 
mony is without merit. 

No error. 
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KATE LEE JONES v. HARRY SCHAFFER, DOROTHY SCHAFFER, W. 
H. HARRIS, AND JOH?; W. HARRIS, THROVGH HIS GUARDIAN AD LITEM, 
W. H. HARRIS. 

(Filed 27 April, 1960.) 

1. Appeal and E r r o r  § 51- 
The correctriess of a judgment of nonsuit entered in favor of one de- 

fendant a t  the close of plaintiff's evidence must be determined without 
reference to the eridence odered thereafter by the other defendant. 

2. Automobiles g 17- 
G.S. 20-165(a) has no application to au intersection governed by auto- 

matic traffic control signals. 

3. Same- 
The failure of a motorist to stop in obedience to the red light of a 

traffic control signal in violation of a municipal ordinance is negligence 
per se. 

4. S a m e  
If a t  the time of starting forward into a n  intersection in response to 

a green traffic signal no other vehicle is then within the intersection or 
approaching the intersection within the range of the motorist's vision, 
the motorist's primary obligation thereafter is to keep a proper lookout 
in  his direction of travel, and in such event he has the right to assume 
that  a motorist approaching the intersection from his left will stop in  
obedience to the traffic signal unless and until something occurs that  is 
reasonably calculated to put him on notice that  such other motorist will 
unlawfully enter the intersection. 

5. Automobiles 8 7- 
I t  is the duty of a motorist not merely to look but to keep a lookout 

in the direction of travel, and he is charged with the duty of seeing what 
he ought to see. 

6. Automobiles §$j 30, 41a: Negligence § 24a: Trial § 22c- 

While discrepancies, even in plaintiff's evidence, a re  ordinarily for  
the l u r s  to resolve in the exercise of its function in detenmining the 
weight to  be given the testimony, this rule does not apply when t h e  only 
testimony favorable to plaintiff on a material question is in direct conflict 
with the physical facts established by plaintiff's uncontradicted evidence, 
and when such aspect of the evidence favorable to plaintM is inherently 
impossible upon the undisputed physical facts, nonsuit is proper. 

7. Automobiles § 41g- Evidence held insufficient to show negligence on  
par t  of driver entering intersection with green light. 

The accident o c c u r r d  a t  the intersection of two four-lane streets, the 
intelwection being controlled by automatic traffic control signals. The 
evidence tended to show that  the driver of one car involved in the col- 
lision was traveling south in the right-hand lane, that  another car was 
to his left in the left southbound lane, that both cars started into the 
intersection shortly after the traffic light facing them turned green, that  
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the driver of the car in the left southbound lane, upon seeing a car ap- 
proaching from the left along the intersecting street a t  a rate of speed 
not less than 30 m.p.h. stopped some two feet short of the northern curb 
line of the intersecting stwet, but that the driver in the right southbound 
lane continued on and, when his car  had gotten some two to four feet 
within the intersection, was struck by the westbound car. The testimony 
of one witness, together with plaintiff's uncontradicted testimony as  to 
the physical facts a t  the scene of the accident in regard to the  respective 
speeds of the vehicles and the distances traveled by them, disclosed that 
the southbound cars had started forward before the westbound car came 
into view and entered the intersection, although there was some testi- 
mony in conflict with the physical facts that the westbound car first en- 
tered the intersection. H e l d :  The evidence is insufficient to show that the 
driver of the car in the right southbound lane could or should have seen 
the westbound car in time to have avoided the collision in the exercise 
of due care, and nonsuit as  to such driver was properly entered. 

8. Damages 5 12: Evidence § 4 4 -  
A medical expert witness who has examined the injured party and given 

his opinion as  to the permanent partial disability to her neck m'ay testify 
a s  to the injured person's physical ability to penform a particular kind 
of work. 

APPEAL by plaintiff from Campbell, J., August 31 Term, 1959, of 
MECKLENBURG. 

Personal injury action growing out of a collision tha t  occurred 
October 26, 1957, about 2:15 p.m., between the Schaffer and Harris 
cars, a t  the intersection of North Brevard and East Eleventh Streets 
in the City of Charlotte. 

The Schaffer car, a 1955 Oldsmobile, headed west on Eleventh Street, 
was being operated by defendant Dorothy Schaffer, the sole occu- 
pant. Her father-in-law, defendant Harry Schaffer, was the owner. 

The Harris car, a 1951 Nash Rambler, headed, south on Brevard 
Street, was being operated by defendant John W. Harris, then sixteen 
years of age. His father and guardian ad litem, defendant W. H. 
Harris, was the owner. 

There were three passengers in the Harris car: (1) Mrs. Jones, the 
plaintiff, on the front seat, to the right of the driver; (2) John Douglas 
Jones, plaintiff's son and then thirteen years of age, on the back seat, 
right side, directly behind his mother; and (3)  R. J .  Reaves, then 
(about) fourteen years of age, on the back seat, left side, directly be- 
hind the driver. 

The case came on for trial upon the issues raised, by plaintiff's 
second amended complaint and (separate) answers thereto filed by 
defendants Schaffer and by defendants Harris. Plaintiff, in her second 
amended complaint, alleged the collision and her injuries were proxi- 
mately caused by the joint and concurrent negligence of the operators 
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of the Schaffer and Harris cars for which she was entitled to  recover 
damages of $100,000.00 from the operators and owners of said cars. 

I n  accordance with city ordinances, automatic traffic control sig- 
nals had been erected for the regulation of traffic a t  this intersection 
and were functioning properly a t  the time of the  collision, "changing 
from green to  yellow to  red and from red to  green, and . . . when one 
light on one street would be green or yellow, the light on the other 
street would be red, and vice versa, and . . . they were synchronized." 

Brevard Street, north of the intersection, was thirty-six feet wide 
from curb to  curb, with four marked traffic lanes, each nine feet 
wide, two (the westerly lanes) for southbound traffic and two (the 
easterly lanes) for northbound traffic. The Harris car approached 
the intersection in the right southbound lane, the lane adjacent to  
the curb along the west side of Brevard Street. A 1953 Ford car, 
operated by Mrs. Ruth 31. Shuler, approached the intersection in 
the left southbound lane, the lane adjacmt to  the center of Brevard 
and to  Harris' left. 

Street markings in the area included the following: (11 A heavy 
white line, some eleven feet north of the intersection, crossed the 
two lanes for southbound traffic on Brevard Street. ( 2 )  A pedestrian 
cross-walk, a seven-foot walkway between white parallel lines, ex- 
tended (thirty-six feet) between the northeast and northwest cor- 
ners of the  intersection. The southerly cross-walk line was in line with 
the curb along the north side of Eleventh Street. 

Eleventh Street, east of the intersection, was forty feet wide from 
curb to curb, with four marked traffic lanes, each ten feet wide, two 
(the northerly lanes) for westbound traffic, and two (the southerly 
lanes) for eastbound traffic. The Schaffer car approached the inter- 
section in the right westbound lane, the lane adjacent to the curb 
along the north side of Eleventh Street. Street markings, similar to  
those described above, were on Eleventh Street, east of the inter- 
section and between the northeast and southeast corners of the in- 
tersection. 

A brick building, fronting on Brevardl and extending sixty feet 
along Eleventh, occupied the northeast corner. On each street, the 
sidewalk extended some nine feet from the curb to the adjacent wall 
of this building. As they approached the intersection, this building 
was to the left of Mrs. Shuler and of Harris and was to  the right of 
Mrs. Schaffer. 

The evidence, set forth in the opinion, is for consideration against 
the  background of the foregoing uncontroverted facts. 

At the close of plaintiff's evidence, judgment of involuntary non- 
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suit was entered, dismissing the action, as to  defendants Harris. 
Plaintiff excepted to this judgment and appealed therefrom. 

Evidence was then offered by defendants Schaffer, to  wit, the testi- 
mony of Mrs. Schaffer and of Eugene Schaffer, her husband. 

At the close of all the evidence, the court submitted, and the jury 
answered, the following issues: "1. Was the plaintiff injured by rea- 
son of the  negligence of the defendant Dorothy Schaffer, as alleged 
in the Complaint? ANSWER: Yes. 2. Was the defendant Dorothy 
Schaffer acting as agent for the defendant Harry Schaffer, as al- 
leged in the Complaint? ANSWER: Yes. 3. What amount, if any, 
is the plaintiff entitled to recover? ANSWER: $7,500.00." 

Judgment, that  plaintiff have and recover from defendants Schaf- 
fer the sum of $7,500.00 and costs, was entered. Plaintiff excepted 
to  this judgment and appealed. 

Bailey & Booe for plaintiff, appellant. 
Carpenter & Webb for defendants Schaffer, appellees. 
Helms, Mztlliss, McMillan & Johnston, W. H. Bobbitt, Jr., and 

Larry J. Dagenhart for defendants Harrig, appellees. 

BOBBITT, J .  AS to  defendants Harris, plaintiff seeks a reversal of 
the judgment of involuntary nonsuit. As to  defendants Schaffer, plain- 
tiff, contending her damages greatly exceeded $7,500.00, seeks a new 
trial. Actually, there are two appeals; and, while properly presented 
in one record, each appeal requires separate consideration. 

I 
The Harris Nonsuit 

The sole question is whether the evidence offered by plaintiff, con- 
sidered in the light most favorable t o  her, was sufficient to  warrant 
submission thereof to  the jury as to the alleged actionable negligence 
of John W. Harris. 

In limine, i t  is noted: (1) There was ample evidence t o  support 
a finding tha t  defendant W. H .  Harris, the owner of the  1951 Nash 
Rambler, is liable, under the family purpose doctrine, for the action- 
able negligence, if any, of John W. Harris, his minor son, on the 
occasion of the collision. (2) Since the judgment of involuntary non- 
suit was entered a t  the close of plaintiff's evidence, the testimony 
offered later in behalf of defendants Schaffer is not for consideration 
on plaintiff's appeal from the Harris nonsuit. 

According to  plaintiff's allegations: Harris stopped a t  the inter- 
section in obedience to  a red signal light. After the signal light fac- 
ing him changed, to  green, Harris proceeded into the intersection. 
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Mrs. Schaffer, notwithstanding the signal then facing her was red, 
entered the intersection a t  an excessive rate of speed. Mrs. Schaffer 
drove into the intersection first and undertook to proceed straight 
through i t  ahead of the car driven by Harris. Harris could and 
should have observed the prior entry and occupancy of the inter- 
section by the car driven by Mrs. Schaffer. 

Plaintiff alleged, in substance, that Harris was negligent in that: 
(1) he failed to yield the right of way and permit the Schaffer car 
to clear the intersection; (2) he failed to keep a proper lookout and 
thereby observe the Schaffer car; (3) he failed to keep his car under 
control; and (4) he failed to avoid a collision with the Schaffer car 
although he had the means to do so. 

Uncontradicted evidence is to the effect that the traffic signal was 
red when Mrs. Schaffer approached and entered the intersection. 
Williamson, who was standing on the Used Car Lot a t  the north- 
west corner of the intersection, testified that he was looking (east) 
down Eleventh Street and first observed1 the approach of the Schaf- 
fer car when i t  was approximately sixty feet from the intersection 
and that i t  was 30-35 feet back from the intersection when the lights 
for traffic on Eleventh Street changed to red. Testimony as to when 
others witnesses first observed the Schaffer car will be discussed 
below. 

Mrs. Schaffer approached and entered the intersection from Har- 
ris' left. However, whether Mrs. Schaffer or Harris had the right of 
way a t  this intersection was governed by the ordinance under which 
the automatic traffic control signals were erected and maintained, 
not by G.S. 20-155(a). Compare Kennedy v. James, post, 434, 113 
S.E. 2d 889. 

The failure of Mrs. Schaffer to stop in obedience to the red light, 
a violation of the city ordinance, was negligence per se. C'urrin v. 
Williams, 248 N.C. 32, 34, 102 S.E. 2d 455, and cases cited. Harris' 
liability, if any, depends upon whether, as he approached and en- 
tered the intersection, what he could and should have seen was 
sufficient to put him on notice, at  a time when he could by the exer- 
cise of due care have avoided the collision, that  Mrs. Schaffer would 
not stop in obedience to the red light. Currin v. Williams, supra, and 
cases cited. 

When the collision occurred, according to uncontradicted evidence, 
the Schaffer car was proceeding a t  30-35 or 35-40 miles per hour. The 
highest estimate of the speed of the Harris car was five miles per 
hour. The front of the Harris car was 2-4 feet in the intersection. The 
front of the Schaffer car had proceeded some thirty feet into the in- 
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tersection. The right front fender of the Schaffer car struck the left 
front fender of the Harris car. 

Uncontradicted evidence tends to show tha t  Mrs. Shuler and Har-  
ris stopped in their respective lanes in obedience to the red light and 
that  neither proceeded until after the light facing them had changed 
from red to  green. As to the exact position of their cars while they 
waited for the light to  change, there are these discrepancies: Plain- 
tiff, her son and Reaves testified t h a t  the front of the Harris car 
was (approximately) a t  the northerly pedestrian cross-walk line. 
Mrs. Shuler testified tha t  she stopped '(about the broad white line, 
about 11 feet from the intersection," and tha t  the front of her car 
and the front of the Harris car were "even approxin~ately as nearly 
as" she could tell. Harris, whose testimony on adverse examination 
was offered by plaintiff, testified that  he stopped "about two or three 
fect 1)ehincl the northerly white line" of the pedestrian cross-walk. He  
testified that the Shuler car was "a little ahead" of him. 

The substance of Mrs. Shuler's testimony: When her car was 
rtopped a t  the broad white line she could see approximately sixty 
feet to her left up Eleventh Street. -4fter the light facing her chang- 
ed to green, she waited "an additional two or three seconds" be- 
fore starting. Her car and the Harris car "began moving about the 
same time." TVhen she started, no car moving west on Eleventh 
Street was in sight. As she proceeded, she saw the Schaffer car 
"con~ing around the corner of the building." It was then "approxi- 
mately 10 feet back from the broad white line in her lane of traf- 
fic.'' She "caught a glance of it out of the corner of (her) eye," 
applied the brakes "almost simultaneously" and stopped '(approxi- 
mately two feet back" from the southerly line of the pedestrian 
cross-walk. She traveled a distance of "about 10 feet." She testified~: 
"Yes, I did just miss getting hit by a couple of feet. Yes, an in- 
stant or so after I stopped, John Harris got hit." Again: "No, the 
Harris car did not get ahead of me until I stopped." 

The substance of plaintiff's testimony: When the Harris car 
stopped, she was "looking east" and could see approximately 125 
feet up Eleventh Street. She glanced a t  the signal light and saw 
i t  had changed t o  green. Simultaneously, she glanced to the left 
and saw the Schaffer car. When she first observed it, the Schaffer 
car was five to ten feet east of the intersection, was coming a t  a 
rapid rate of speed,, 30-35 miles per hour, and continued a t  this 
speed until the collision. She "knew i t  (the Schaffer car) would not 
stop." After she first observed the Schaffer car, Harris started to 
move forward. The Schaffer car entered the intersection first. On 



374 IN THE SUPREME COURT. [252 

cross-examination: When Harris started forward, some cars, head- 
ed west on Eleventh Street in the traffic lane adjacent to the cen- 
ter of the street, had stopped in obedience to the red light. As to  
whether she had time, from the time she first observed the Schaf- 
fer car until the collision, to move, cry out, or do anything except 
just realize there was a car there, her testimony was that i t  all 
happened so suddenly she did not believe she had time to do so. 

The testimony of John Douglas Jones, as to  the position and 
speed of the Schaffer car when he observed it, is substantially in 
accord with the testimony of his mother. I n  addition, he testified: 
". . . I watched it  (the Schaffer car),  1 thought we were going to 
sit still and as it  (the Schaffer car) made the main intersection 
line I felt us moving and I hollered out and headed for the floor- 
board of the car. . . . At the time I felt our car begin to  move for 
the first time, Mrs. Schaffer's car was approximately a t  the inter- 
section of the main intersection." 

The testimony of Reaves, who was facing (west) toward his right 
is to  the effect tha t  he did not see the Schaffer car until he heard 
Jones holler, "Look out"; that  '' (a )  fter Douglas Jones hollered, our 
vehicle started up to  move out south on Brevard" and "continued to 
move out into the street"; and that,  after Jones hollered, he looked 
up and saw the Schaffer car "about five feet to  the left front of Mr. 
Harris' car." 

The substance of the testimony of John W. Harris: He  was talk- 
ing to  plaintiff, facing generally t o  his right. When the light facing 
him changed t o  green he "paused a second or two" before starting for- 
ward. He  started shortly after the car to  his left, the Shuler car, 
had started. While doing so, he was looking straight ahead. He  was 
relying upon what the Shuler car was doing and on the green light. 
The Shuler car obstructed his vision to  the left. The Nash Rambler 
"was a little smaller and a little lower" than the Shuler car. The traf- 
fic lane for the Shuler car was slightly higher than the curb traffic 
lane. When the Shuler car came to a stop, he had his first view t o  his 
left. Then, for the first time, he saw the Schaffer car. He  was then 
approximately a t  the southerly line of the pedestrian cross-walk. The 
Schaffer car "lacked approximately eight feet of having gone all the 
way through the intersection a t  that  time." He  testified: "The front 
of my vehicle had gone about two, maybe three feet into the inter- 
section a t  the time the two cars came together." 

While, as stated above, a bystander, who had a clear view (east) 
down Eleventh Street, saw the Schaffer car when it  was approxi- 
mately sixty feet east of the intersection, Mrs. Shuler did not see 
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i t  until it was approximately ten feet east of the "broad white line," 
presumably the "stop line," and plaintiff and her son (who were fac- 
ing east) did not see i t  until i t  was 5-10 feet east of the intersection. 

Unquestionably, Harris, from the time he actually saw the Schaf- 
fer car, could not have avoided the collision. The crucial question 
is whether he could and should have observed the Schaffer car soon- 
er, either before the Harris car began t o  move or before i t  reached 
and entered the  intersection, and a t  a time when he by the exercise 
of due care could and should have avoided the collision. 

I n  Wright v. Pegram, 244 N.C. 45, 92 S.E. 2d 416, Higgins, J., 
states the rule established by prior decisions as follows: ". . . a mo- 
torist facing a green light as  he approaches and enters an intersec- 
tion is under the continuing obligation t o  maintain a proper lookout, 
to keep his vehicle under reasonable control, and t o  operate i t  a t  
such speed and in such manner as not to  endanger or be likely to  
endanger others upon the highway. Ward v. Bowles, 228 N.C. 273, 
45 S.E. 2d 354. Nevertheless, in the absence of anything which gives 
or should give him notice to the contrary, a motorist has the right 
to assume and to  act on the assumption that  another motorist will 
observe the rules of the road and stop in obedience to a traffic signal." 
Stathopoulos v. Shook, 251 N.C. 33, 110 S.E. 2d 452, and cases cited. 
Also, see C a w  v. Lee, 249 N.C. 712, 107 S.E. 2d 544. 

"It is the duty of the driver of a motor vehicle not merely to loolc, 
but to keep a n  outlook in the  direction of travel; and he is held to 
the duty of seeing what he ought t o  have seen." Wall  v. Bain, 222 
N.C. 375, 23 S.E. 2d 330; Kellogg v. Thomas, 244 N.C. 722, 94 S.E. 
2d 903. 

"Wlide ordinarily a driver may proceed on a green or 'go' light or 
signal, he may not rely blindly thereon but should exercise due care 
as to others who may be in the intersection." 60 C.J.S., Motor Ve- 
hicles 5 360(b).  Even so, a green light is a signal for a motorist to  
proceed; and if, when he starts forward in response to the green light) 
no other vehicle is then within the intersection or approaching t h ~  
intersection within the range of his vision under circumstances suffi- 
cient t o  put  him on notice tha t  i t  is not going to  stop in obedience 
to  the red light, his primary obligation thereafter is to  keep a proper 
lookout in the direction of his travel. I n  such case, he has a right 
t o  assume t h a t  any motorist approaching from his left on the  inter- 
secting street will stop in obedience to  the  red light facing him un- 
less and until something occurs tha t  is reasonably calculated to put 
him on notice tha t  such motorist will unlawfully enter the intersec- 
tion. Here nothing occurred to  direct Harris' attention t o  the un- 



376 I N  T H E  SUPREME COURT. [252 

lawful conduct of the operator of the Schaffer car until an instant 
prior to  the collision. 

While there are discrepancies as to whether the front of the Shuler 
car or the front of the Harris car was closer to  the intersection when 
these cars were stopped, waiting for the light to  change, the only 
evidence as t o  which of these cars started first is the following: Mrs. 
Shuler testified that  these cars began rnoving about the same time 
and that  the Harris car did not get ahead of her until after she had 
stopped. Harris testified that  the Shuler car started first and was 
ahead of him until after the Shuler car had stopped. 

Independent of evidence tending t o  show that  Harris' view to the 
left, particularly with reference t o  the lane of travel on Eleventh 
Street adjacent to  the curb, was obstructed by the building a t  the 
northeast corner and also by the Shuler car, i t  is noted tha t  Harris 
is chargeable with notice only of what he could and should have 
seen had he looked t o  his left. Stathopoulos v. Shook, supra, and 
cases cited. I n  this connection, i t  is noted that ,  according t o  uncon- 
tradicted evidence, two or more cars, headed west on Eleventh Street 
in the traffic lane adiacent to  the center of the street had actually 
stopped in obedience to the red light. This was the traffic lane of 
which Harris would have the better view. It is noted further tha t  
plaintiff testified the collision happened so suddenly after she (fac- 
ing east) first observed the Schaffer car she had no opportunity to  
make an outcry or otherwise react to  the emergency created by the 
failure of the Schaffer car to  stop in obedience t o  the stop sign. 

If, as the testimony of Mrs. Shuler tends to  show, the Schaffer car 
came into view and entered the intersection after the Shuler and 
Harris cars had started forward, the evidence, when considered in 
the light most favorable to  plaintiff, is insufficient to support a finding 
that  Harris, by the exercise of due care, should have observed the 
unlawful operation of the Schaffer car a t  a time when he, by the 
exercise of due care, could have stopped and avoided the collision. 
It is noteworthy that  Mrs. Shuler was nearer to  and had the better 
view of the inside traffic lane in which the Schaffer car was traveling. 
True, she stopped when she caught a glimpse of the Schaffer car, 
then ten feet back from the broad white line. She missed getting hit 
by "a couple of feet." "An instant or so" after she stopped, Harris 
got hit. The Harris car had gone beyond the Shuler car a maximum 
of six feet, a maximum of four feet into the intersection. Thus, a 
"split second" elapsed between the time Mrs. Shuler stopped and the 
collision. Whether Harris could have observed the Schaffer car had 
he looked to his left a t  the precise moment when i t  came into view 
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is not the test. As stated by Higgins, J., in Wright v. Pegram, supra: 
"Naturally he could take a last look in only one direction." The 
test is whether under all the circumstances his failure to observe 
i t  in time to have avoided the collision may be attributed to  his 
failure to exercise due care to keep a proper lookout. The standard 
of care is that of an ordinarily prudent man, not of an infallible or 
omniscient man. 

Plaintiff contends, and rightly so, tha t  "(d)iscrepancies and con- 
tradictions in the evidence, even though such occur in the evidence 
offered, in behalf of plaintiff, are to be resolved by the jury, not by 
the court." Stathopoulos v .  Shook, supra, and cases cited. She as- 
serts, and rightly so, that  there is testimony to  the effect that  the 
Schaffer car had actually entered and was within the intersection 
before the Harris car started to move. Indeed, the  gist of the testi- 
mony of the Jones boy and of Reaves is tha t  the Schaffer car had 
reached the center of Brevard Street before the Harris car started 
to move. This testimony is in direct conflict with the testimony of 
Mrs. Shuler. 

Ordinarily, the weight to be given the testimony of a witness is 
exclusively a matter for jury determination. Even so, this rule does 
not apply when, as here, the only testimony tha t  would justify sub- 
mission of the case for jury consideration is in irreconcilablc con- 
flict with physical facts established by plaintiff's uncontradicted evi- 
dence. 

At the time of the collision, the speed of the Schaffer car was not 
less than thirty miles per hour and the Harris car had attained a max- 
imum speed of five miles per hour. The Schaffer car had crossed not 
less than 27 nor more than 30 feet of Brevard Street. The Harris car 
had moved not less than 9 feet. At a speed of thirty miles per hour 
(44.0 feet per second), the Schaffer car would travel 27 fcct in 0.614 
seconds and 30 feet in 0.682 seconds. At a speed of five miles per hour, 
the Harris car would travel 7.33 feet per second. 

We assume, for present purposes, the speed of the Harris car 
throughout the distance traveled was five miles per hour. On this 
phase of the case, the evidence most favorable to  plaintiff is that 
the Harris car was stopped a t  the northerly line of the pedestrian 
cross-walk and had traveled only two feet into the intersection when 
the collision occurred,. At  a speed of five miles per hour, the time re- 
quired to  travel nine feet (7.33 feet per second) would be 1.22 sec- 
onds. I n  1.22 seconds, a t  thirty miles per hour, the Schaffer car 
would travel 53.68 feet. Thus, after considering all relevant factors 
in the light most, favorable to  plaintiff, if the Schaffer car had en- 
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tered the intersection precisely a t  the time the Harris car started i t  
would have completely crossed Brevard Street (36 feet) and gone 
17.68 feet beyond before the Harris car would have reached the point 
where the collision occurred. The conclusion is inescapable tha t  both 
the Shuler and Harris cars had started and were in motion before 
the Schaffer car entered the intersection and tha t  the testimony to  
the contrary is without probative value. I t  is noted tha t  the uncon- 
tradicted physical facts are in complete accord with the testimony 
of Mrs. Shuler, a disinterested witness. 

"As a general rule, evidence which is inherently impossible or in 
conflict with indisputable physical facts or laws of nature is not 
sufficient to take the case to  the jury, and in case of such inherently 
impossible evidence, the trial court has the duty of taking the case 
from the jury." 88 C.J.S., Trial 8 208(b) ( 5 )  ; Powers v. Stemberg, 
213 N.C. 41, 43, 195 S.E. 88; iltkins v. Transportation Co., 224 N. 
C. 688, 32 S.E. 2d 209; Ingram v. Smoky Mountain Stages, Inc., 
225 N.C. 444, 35 S.E. 2d 337; Tysinger 2). Dairy Products, 225 N.C. 
717, 723, 36 S.E. 2d 246; C'arr v. Lee, supra. It is noted,: "The rule 
that a nonsuit should be directed, if the  physical facts disprove the 
plaintiff's case, is inapplicable if there is a substantial conflict in 
the evidence tending to  prove the physical facts." 88 C.J.S., Trial $ 
245(c). Here, the relevant physical facts are established by plain- 
tiff's uncontradicted evidence. 

Plaintiff, in addition to cases cited above, cites Cox v. Freight Lines, 
236 N.C. 72, 72 S.E. 2d 25; Hyder v. Battery Co., Inc., 242 N.C. 553, 
89 S.E. 2d 124; Marshburn v. Patterson, 241 N.C. 441, 85 S.E. 2d 
683; Matheny v. Motor Lines, 233 N.C. 673, 65 S.E. 2d 361; and 
Morrisette v. Boone Co., 235 N.C. 162, 6!) S.E. 2d 239. Each of these 
cases has been carefully considered in relation t o  the factual situa- 
tion there presented. Suffice to say, we find nothing therein sufficient 
to justify reversal of the Harris nonsuit under the factual situation 
presented by the evidence herein. 

The  foregoing leads t o  the conclusion, and we so hold, tha t  the 
judgment of involuntary nonsuit as to  defendants Harris was prop- 
erly entered and, therefore, is affirmed. 

I1 

The Schaffer Trial 
Plaintiff's assignments of error 4 through 27 are directed, to the 

charge. Each has been carefully considered but none discloses preju- 
dicial error or merits particular discussion. I n  this connection, i t  is 
noted tha t  the jury answered the issues relating to  the liability of 
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defendants Schaffer in plaintiff's favor and awarded damages. 
Dr .  Powers examined plaintiff on June 22, 1959. He testified as 

to what plaintiff stated to him, as to what his examination disclosed, 
andl expressed the opinion, inter alia, tha t  she had a permanent 
partial (30%) disability to her neck. 

Plaintiff had alleged and offered evidence tending to  show her 
loss of earnings and her inability to perform the work in which she 
was formerly engaged. On cross-examination by counsel for defend- 
ants Harris, this question was asked: "Doctor, I believe Mrs. Jones 
has testified tha t  her job was tha t  of inspecting in a hosiery mill 
which, as she said, was a job a t  which she sat  a t  a table or bench 
and handled ladies' hosiery which would be on a form and examined 
it to  see whether they were in shape to sell or not. What  is your 
opinion as to whether or not Mrs. Jones could go ahead and do that  
kind of work?" The witness answered: "I think that  she could, is 
physically able to do the work, yes." Assignments of error 1 and 
2 are directed to  the failure to  sustain plaintiff's objection to  said 
question and to  the denial of plaintiff's motion to  strike the answer. 

Plaintiff, citing Marshall v. Telephone Co., 181 N.C. 292, 106 
S.E. 818, and Parks v. Sanford & Brooks, Inc., 196 N.C. 36, 144 
S.E. 364, contends tha t  this opinion evidence was incompetent as 
an invasion of the province of the jury. The cited cases are readily 
distinguishable. I n  each, the opinion evidence considered related to  
the very issue upon which liability depended. Here, the opinion evi- 
dence relates solely to  one of several alleged elements of damage. The 
admissibility of the challenged testimony, under the indicated circum- 
stances, is supported by these decisions: Green v. Casualty CO., 203 
N.C. 767, 167 S.E. 38; Leonard v. Insurance Co., 212 N.C. 151, 193 
S.E. 166; Mintz v. R .  R., 236 N.C. 109, 114, 72 S.E. 2d 38. 

Plaintiff's remaining assignments of error are either formal or di- 
rected to matters addressed to the discretion of the trial judge. Suffice 
to say, we find no error in law sufficiently prejudicial to  justify a new 
trial. 

As to  defendants Harris-affirmed. 
As to defendants Schaffer-no error. 
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T H A D  RAY V. FRENCH BROAD ELECTRIC MEMBERSlHIP C0RPOFi.A- 
TION A N D  W. B. WOODY, DEFENDANTS, A N D  TOM RAP, ADDITIONAL 
PARTY. 

(Filed 27 -4pri1, 1960.) 

1. Automobiles 5 38- 
An officer standing a t  a n  intersection and observing a car approach- 

ing for a distance of 50 feet i s  competent to give his opinion of the 
speed of such car notwithstanding his prior statement that  he couldn't 
determine the speed but had a n  opinion in regard thereto, the weight to 
be given his testimony being for the determination of the jury. 

2. Appeal and Er ror  8 41- 
,The admission of testimony over defendants' objection a s  to a particu- 

lar fact cannot be prejudicial when defendant's own testimony thereafter 
establishes the identical matter. 

8. Same- 
The admission of testimony over defendants' objection as  to a par- 

ticular fact cannot be prejudicial when defendants' allege the identical 
matter in their separate answers. 

4. Automobiles 85 41g, 42g- 
Where there is testimony by each driver that  he entered the inter- 

section when the tnaffic control signal facing him was green, the conflict- 
ing evidence is for the determination of the jury both on the question 
of negligence and the question of contributory negligence, and the sub- 
mission of the issues to the jury under correct instructions, including 
the duty of motorists to keep a proper lookout, and the duty of the motor- 
ist turning left a t  the intersection to give a proper signal thereof, held 
wRhout error. 

5. Negligence 9 2&- 

Nonsuit on the ground of contributory negligence is properly denied 
unless plaintiff's own evidence establishes the facts necessary to show 
contributory negligence a s  a matter of law so clearly that no other con- 
clusion can be reasonably drawn therefrom. 

6. Pleadings 9 2 5 -  
When the rights of innocent third persons a re  not affected, an amend- 

ment relates back to the commencement of the action. 

5. Pleadings 8 8- 

A counterclaim is in effect a statement of a cause of action on the part 
of the defendant against the plaintiff. 

8. Master and Servant 9 86- 
Under G.S. 97-10 the insurance carrier which has paid the claim for 

a n  injury to an employee has the exclusive right for the period of six 
months from the date of the injury to maintain an action against the 
third person tort-feasor for negligence causing the injury, and when a 
counterdaim is set up by such injured employee the court properly al- 
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lows an amendment to allege that  the counterclaim was being prosecut- 
ed by the insurer in the name of the employee and correctly charges the 
jury in regard thereto. The repeal of G.S. 97-10 by the Act of 1959, by 
its express terms, does not apply to  an injury occurring prior to  its rati- 
fication. (G.53. 97-10.1, G.S. 97-10.2, G.S. 97-10.3) 

9. Apped and Error 5 U)- 
A party may not complain of an error in the charge which is favor- 

able to him 

10. Appeal and Eimr § 4 0 -  

The bnrden is on appellant not only to s l i o ~  error but to show that 
the alleged error was prejudicial to him. 

APPEAL by defendants from Huskins, J., August 1959 Term, of 
YANCEY. 

Civil action to recover damages for personal injuries resulting from 
an intersection automobile collision, in which both defendants plead 
in separate answers contributory negligence of plaintiff, and the corp- 
orate dlefendant pleads a counterclaim for compensation for damage 
to its automobile against plaintiff and Tom Ray, the owner of the 
automobile plaintiff was driving as his servant, agent and employee 
in the course of his employment, and the male defendant pleads a 
counterclain~ for damages for personal injuries against plaintiff and 
Tom Ray, and in which they pray Tom Ray be joined as a party 
defendant. Tom Ray was made a party defendant, and filed separate 
replies to the counterclaim of the defendlants, in which he pleads con- 
tributory negligence of both defendants, and a counterclaim against 
both defendants for compensation for damage t o  his automobile. Plain- 
tiff filed replies to defendants' counterclaims pleading contributory 
negligence of Woody, agent, servant and employee of corporate de- 
fendant. 

The jury found by its verdict that  plaintiff's injuries were caused 
by the negligence of defendant Woody, as alleged in his complaint, 
that Woody at the time was the agent or employee of the corporate 
defendant, and was engaged in the discharge of his duties (this was 
by consent), that plaintiff was not guilty of contributory negligence, 
and awarded damages in the amount of $10,000.00. The jury did not 
answer the issues arising on the counterclaims of the original defend- 
ants. No issue was presented to  the jury as to the counterclaim of Tom 
Ray. 

From judgment entered on the verdict, both defendants appeal. 

Uzzell and Dumont and C .  P. Randolph for plaintiff, appellee, and 
additional party, appellee. 

Wi l l iam J.  Cocke and R. W .  Wilson for defendants, appellants. 
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PARKER, J. The defendants, who filed a joint brief, assign as error 
the denial of their motions for judgment of nonsuit renewed a t  the 
close of all the evidence. Defendants argue in their brief that  plain- 
tiff's evidence establishes facts necessary to  show contributory negli- 
gence so clearly that  no other conclusion can be reasonably drawn 
therefrom. 

Plaintiff's evidence shows the following facts: The collision be- 
tween a 1951 International truck driven by plaintiff and owned by 
Tom Ray and a 1957 GMC truck driven by defendant Woody and 
owned by the corporate defendant occurred about noon on 13 June 
1958 in about the middle of the inter~ect~ion of East  Main and Sum- 
mit Streets in a residential district within the corporate limits of the 
town of Burnsville. The streets were dry and the weather was clear. 

The scene of the collision is clearly shown by the map set forth 
below, which was introduced in evidence by the corporate defendant 

YAP Of INTCR8CCTION Of 
E M T  MAIN STREET, AZALEA AND M W  STREfJ 

TOWN Q rnURN8VILLL 
VANCCV COW- M C. - -. - - 
Y ,..I* ..mt I?. mu 
.I -I*, - 
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to  illustrate the testimony of its witness D. M. Sholes, when he was 
being examined in chief. The record) shows the map was attached to  
the blackboard. The evidence of plaintiff and defendants show that  
High Street shown on this map is the same as Summit Street. Hereafter, 
i t  will be called Summit Street, as it is called in the evidence of both 
sides. 

This is a summary of plaintiff's testimony when he was examined 
in chief: He  drove down Azalea Street until he came to  the Stop sign 
on Azalea Street, where he stopped, a t  which time the overhead traf- 
fic control light a t  the intersection of Summit and East Main Streets 
was red. M7here he stopped, he could see all of Summit Street and 
about half or down middleways of East Main Street. He  could see the 
white line on the south side of East Main Street: on the north side 
he could not. He  saw no traffic a t  the intersection, and none on Sum- 
mit Street, and none on Ivy Street meeting him. He  saw no traffic on 
East Main Street west of the traffic control light a t  the intersection, 
and there was none on East Main Street east of the traffic control 
light. When the traffic control light facing him turned green, he drove 
on his right hand side, after he had looked up Summit Street for ap- 
proaching traffic. He  was travelling facing and watching Ivy  Street 
and down East  Main Street as far as he could see. The farther he drove 
the farther he could see. As he started off into the main part ,  he could 
see about 150 feet down the east side. He  did not see any traffic. H e  
looked dtown Ivy  Street, and looked up to see if anything was coming 
down travelling east on East Main Street, and when he got out about 
the middle of the road, he cut to  go down Ivy  Street and saw a red 
flash coming up hitting him from the left side. The next thing he re- 
members is about six hours later in the hospital. 

On cross-examination he testified in part:  "When I came to the 
Stop sign on Azalea Lane, I came to  a full and complete stop. And 
when I started off from there and before I had the collision, I had 
my truck in low gear coming around there 5 miles an hour. M y  brakes 
were good. . . . When I came to  Main Street I had the red light in my 
favor. I did not stop a t  the edge of concrete. . . . When I came t o  
the edge of Main Street I was looking down a t  East Main Street and 
Ivy  Street. I looked a t  the red light before I came out there. . . . The 
wreck didn't occur before I had moved 10 feet. I was starting t o  make 
my turn. I was coming towardis Ivy  Street. I was not going down Ivy. I 
was going down East Main Street. I had travelled 10 feet or better 
after I left the north edge of East Main Street on the concrete before 
the collision occurred. The collision occurred, I would say, after I 
drove into the intersection about 30 feet or a little better. I had come 
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out about 30 feet. I was out in the middle of the street or a little over. 
I did travel from the Stop sign to the northern edge of East Main 
Street. At  that  point I could see about 150 feet or 200 feet down the 
street. I saw about 200 feet down there, and looked back to see if any- 
thing coming in Ivy and back up there, and as I turned back down, 
I was hit. I saw a red flash; and that's all I remember." He did, not 
go west of the light. 

John Ollis, a policeman of the town of Burnsville and a witness for 
plaintiff, was standing a t  the intersection watching the overhead traf- 
fic control light which was not working regularly, and saw the collision 
between plaintiff's truck and defendant Woody's truck in about the 
center of the intersection of Summit and East Main Streets. This is 
a summary of his testimony: He  heard tires squealing on the Woody 
truck. He  saw plaintiff's truck coming out of the Summit Street in- 
tersection a t  a speed of from five to eight miles an hour t o  East Main 
Street. At  that  time he saw defendant Woody's truck in plain view 
about 50 feet east of the intersection on East Main Street going west. 
East Main Street is straight there. From the traffic signal where he 
was standing looking east on East Main Street you can see around 
300 yards. There was nothing between him and Woody's truck on 
East Main Street t o  obstruct his view. The Woody truck was in the 
vicinity of the white line across East Main Street when he first saw 
it. He  assisted State Highway Patrolman A. W. Rector t o  make meas- 
urements. (Patrolman Rector had testified as a witness for plaintiff 
prior to John Ollis. Patrolman Rector testified that  east of the over- 
head traffic control light a t  the intersection of Summit and East Main 
Streets there is a white line painted across East Main Street (c to  d 
on the sketch he made on the blackboard to  illustrate his testimony, 
a picture of which sketch is part of the record and signed by counsel 
of record), and that  from this white line to  the traffic control light 
is a distance of 70 feet and 5 inches). Ollis testified: "When I first 
saw the GMC truck, the International truck had already entered the 
right-hand lane of East Main Street traveling towards Burnsville. It 
was on the north side of East Main Street. As this International pick- 
up came out and turned down East on East Main Street, this red 
French Broad truck traveling west on East Main Street collided in 
about the center of the intersection. After the impact, the GMC truck 
came on across East Main Street to  the south side and collided with 
the side of the automobile I was standing on. I don't know what hap- 
pened to me. I must have climbed that  light pole. When I found myself, 
I was on the ground. The automobile I was standing on was hit in the 
left side near the door and it knocked it, into the side there about four 
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feet." Ollis was asked on direct examination, how fast Woody was dsriv- 
ing? He  replied, "I can't determine his speed. I have an opinion." He  
was then asked, "what is that  opinion?" Over defendants' objection the 
court permitted him to answer, "I would say from 40 t o  45 miles per 
hour." Defendants assign as error the admission in evidence of the 
testimony as to  speed, and also assign as error the refusal of the court 
t o  strike the answer as to speed. 

In Tyndall v. Hines' Co., 226 N.C. 620, 39 S.E. 2d 828, the Court 
said: "So now, any person of ordinary intelligence who has had an 
opportunity for observation is competent to  testify as to the rate of 
speed of an automobile or other moving object." 

I n  Burton v. Oldfield, 1952, 194 Va. 43, 72 S.E. 2d 357, the Court 
stated: "Defendant assigns error to  the admission in evidence of 
Reeb's estimate of the speed of defendant's car, referred to above. 
Reeb estimated that  when he first saw the Burton car i t  was about 
90 feet away and defendant argues that  he had no opportunity t o  
make a valid estimate. We agree with the trial court that  the evidlence 
was admissible for such weight as the jury thought it  should have." 

Fleming v. Twiggs, 244 N.C. 666, 94 S.E. 2d 821; and S. v. Becker, 
241 N.C. 321, 85 S.E. 2d 327, relied on by defendants, are distinguish- 
able. I n  the Fleming case, the witness as t o  the speed of defendant's 
automobile saw it  seven or nine feet or half the length of the court- 
room behind the Fleming car, and looked away before the impact. 
I n  the Beclcer case, the witness as to the speed of defendant's auto- 
mobile - 55 miles an hour - testified that  she first saw this auto- 
mobile a t  a point 15 feet from her, she then looked toward her hus- 
band and saw him shove her son aside before it  struck her and the 
girls. The undisputed evidence in the case, if the witness was correct 
in her estimate of the distance between her and the automobile when 
she first saw it, is that  the automobile stopped within 25 feet of that  
point. 

In  our opinion, i t  cannot be held as a matter of law that  John Ollis, 
a police officer of the town of Burnsville standing a t  the intersection 
with nothing to obstruct his view of defendant Woody's approaching 
truck, and under the circumstances as shown by his testimony, did 
not have a reasonable opportunity to  form an intelligent opinion as 
to the speed of Woody's truck, which was sufficiently reliable t o  be 
admissible in evidence for the consideration of the jury. That  the 
question as t o  the opportunity of Ollis to  estimate, under the particu- 
lar circumstances shown by his testimony, the speed of Woody's truck 
goes to  the weight of his testimony rather than to  its admissibility. 
Tyndall v. Hines Co., supra; Jones v. Bagwell, 207 N.C. 378,385,177 S. 
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E.  170, 174; Hicks v. Love, 201 N.C. 773, 161 S.E. 394. The assign- 
ments of error as to Ollis' testimony as to  the speed of Woody's truck 
are overruled. 

A. W. Rector, a State Highway Patrolman and a witness for plain- 
tiff, arrived a t  the scene of collision about ten or fifteen minutes 
after i t  occurred, and investigated it. His testimony tends to  show 
that  a great deal of glass and dirt and debris was lying near the cen- 
ter of the highway, and back east of this debris were white marks 
on the concrete about the width of a truck tire 36 feet in length, that  
the rear of plaintiff's truck was 32 feet from the debris. He testified, 
"the center of the debris was in the north lane of East Main Street." 
A four-sided traffic control light hangs overhead a t  the intersection. 
It hangs just east of the center of Summit Street in the middle of 
East  Main Street. 

Defendants assign as error that  the trial court permitted Rector, 
over their objection, to testify that this traffic control light controls 
traffic travelling east and west on East Main Street and traffic en- 
tering East Main Street from Summit Street and traffic entering East 
Main Street from Ivy  Street. Defendants in their brief contend, 
"what traffic ~t would control or what legal effect the light had was a 
question for the court in its charge, and i t  was not competent for 
the State Highway Patrolman to testify as t o  what streets i t  con- 
trolled or how it  controlled traffic." If such evidence were incompe- 
tent, i t  was rendered harmless by defendants' evidence. Defendant 
Woody testified on his examination in chief: "As I approached the 
intersection at Summit and 19E (19E is East Main Street) the traf- 
fic light a a e  red and I saw it  about 500 feet down the road and I 
started coasting into a stop and when I got up within about 100 feet 
to the white line where I was supposed to stop, the light changed 
from red t o  green and I started on up the road." On recross-examina- 
tion, 'FTToody testified: "There is a traffic signal light there for traffic 
coming out of Summit St, and for traffic on E. Main St. andl on Ivy St." 

Defendants assign as error the admission in evidence, over their 
objection, of the testimony of Ralph Peterson, a witness for plaintiff 
who had worked for the town of Burnsville as street supervisor and 
chief of police, that  he put the Stop sign on Azalea Street to stop 
traffic on Azalea Street entering Summit Street. The defendants al- 
leged in their separate answers that the State Highway Commission 
and the town of Burnsville had erected this Stop sign to notify driv- 
ers of automobiles on Summit Street t o  come to a full stop before 
entering or crossing East Main Street, and that  plaintiff negligently 
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ran through this Stop sign erected by the State Highway Commission 
and the town of Burnsville. This assignment of error is overruled. 

The other assignments of error to  the admission of evidence do 
not merit discussion, and all are overruled. 

I n  our opinion, there is sufficient evidence of defendants' negligence 
to carry the case t o  the  jury, and tha t  plaintiff's evidence does not 
establish facts necessary to show contributory negligence a. a mat- 
ter of law so clearly tha t  no other conclusion can be reasonably 
drawn therefrom. Bondurant v. Mastin, 252 N.C. 190, S.E. 2d . 
The trial court properly left t o  the jury the questions as  to whether 
or not plaintiff was keeping a proper lookout for other vehicles, ex- 
ercised due care for his safety, contributed to  his injuries in failing 
to  give a signal for a left turn a t  an intersection, etc. The court cor- 
rectly denied defendants' motion for judgment of nonsuit renewed 
a t  the close of all the evidence. 

The date of the collision here was 13 June 1958. Sumnlond for de- 
fendants were issued on 8 October 1958, and served on them on 13 
October 1958. The complaint was filed on 8 October 1958. The an- 
swers and counterclaims of &fendants were filed on 25 November 
1958. On 2 January 1959 plaintiff filed a reply t o  defendant Woody's 
counterclaim alleging tha t  Woody was an employee of the oorporate 
defendant, that  he and the corporate defendant were subject to and 
bound by the provisions of the N. C. Workmen's Compensation Act, 
tha t  the  Employers Mutual Liability Insurance Company of Wis- 
consin was the  workmen's compensation insurance carrier, that the 
injuries received by Woody arose out of and in the course of his em- 
ployment, and tha t  the insurance carrier has acknowledged in writ- 
ing with the N. C. Industrial Commission its liability for Woody's 
injuries, benefits and medical expenses, and tha t  the Industrial Com- 
mission has made an award or awards to  him. Tha t  the corporate 
defendant and the insurance carrier are subrogated to  Woody's rights 
in the amounts paid by them, and have the exclusive right under the 
statute to institute any action for Woody's injuries within six months 
from the date thereof. Tha t  Woody's counterclain~ instituted with- 
in six months from the date of his injury should be dismissed, as 
nothing on its face indicates tha t  i t  was instituted by the carrier or 
employer in the name of Woody. On 12 January 19.59 defendant 
Woody filed a motion in writing asking that all of plaintiff's allega- 
tions in his reply in respect to  the dismissal of his counterclaim be 
stricken. At the March term 1959 Farthing, J., entered an order de- 
nying Woody's motion to  strike all the allegations in plaintiff's re- 
ply in respect to  the dismissal of his counterclaim, and decreed as 
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follows: "It is further ordered, in the discretion of the Court, that  an 
amendment is allowed to the Counterclaim of W. B. Woody to allege 
that the counterclaim is prosecuted by Employers Mutual Liability 
Insurance Company in the name of the employee, pursuant to G.S., 
Sec. 97-10, the said defendant W. B. Woody being within the pro- 
visions of the Workmen's Compensation Act as an employee of French 
Broad Electric Membership Corporation; said amendment to be filed 
within twenty days." Defendant Woody excepted to the order "over- 
ruling his prayer that his counterclaim be considered by the court as 
having been filed more than six months from June 13, 1958," and to 
the denial of the court to strike, as set forth above. On 20 March 
1959 Woody's answer in respect to the counterclaim was amended as 
follows: 

"7. That  a t  the time and on the occasion hereinbefore referred 
to, this defendant was an employee of his codefendant French 
Broad Electric Membership Corporation, and that the injuries 
hereinbefore described were sustained by him by accident aris- 
ing out of and in the course of said employment and that the 
said French Broad Electric Membership Corporation and this 
defendant were and are bound by the provisions of the North 
Carolina Workmen's Compensation Act; that  Employers Mu- 
tual Liability Insurance Company of Wisconsin was the work- 
men's compensation carrier of the said codefendant; that this 
defendant has accepted compensation under said Act from the 
carrier; that  this counterclaim was interposed in the name of 
this defendant by said carrier, this action having been instituted 
prior to the expiration of six months from date of said injuries, 
and that the amount recoverable on this counterclaim is t o  be 
applied pursuant to G.S., Section 97-10, first to the expenses as 
set forth in said Act; second, to the reimbursement of the car- 
rier for any sums paid or to be paid pursuant to its liability 
under said Act, and, third, if there be any excess the balance to 
this defendant." 

Defendants offered in evidence this amendment. Defendants assign 
as error this part of the charge: "So, gentlemen, under that law, this 
action having been commenced within less than six months from the 
date the accident occurred, the right to prosecute an action on be- 
half of W. B. Woody against Thad Ray and Tom Ray was, by law, 
vested in French Broad and its insurance carrier; and so they brought 
this action under that law in W. B. Woody's name. They brought their 
counterclaim or cross action against Thad Ray and Tom Ray." 
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Defendants' argument in their brief is: "The date of the accident, 
June 13, 1958, the date of the original summons, October 8, 1958. The 
Answer and Counterclaim of Woody was filed November 25, 1958. 
The Reply of the plaintiff and the plea in bar therein attempted al- 
leging tha t  the defendant Woody was barred, from setting up his 
counterclaim by reason of G.S. 97-10 was filed January 2, 1959. This 
plea was first made, therefore, January 2, 1959. The six-month period 
from the accident expired December 13, 1958, and a t  the time of 
filing the plea there was no bar against Woody's counterclaim." 

Woody having accepted compensation under the Workmen's Com- 
pensation Act from the corporate defendant's insurance carrier, G.S. 
97-10 provides tha t  i t  has the exclusive right t o  commence an action 
in its own name and/or in the  name of Woody for damages on ac- 
count of his injuries against the  third person. This same statute re- 
quires the recovery, if one is had, in the action against the third per- 
son to  be disbursed in a specific manner. Lovette v. Lloyd, 236 N.C. 
663, 73 S.E. 2d 886. This same statute provides tha t  "where an in- 
jured employee has accepted compensation under our Workmen's 
Compensation Act, no action instituted within six months from the 
date of the  injury may be maintained in the name of the injured em- 
ployee, unless the  complaint discloses tha t  the  action was instituted 
in the name of such injured employee by either the employer or his 
carrier." Taylor v. Hunt, 245 N.C. 212, 95 S.E. 2d1 589. 

Woody's counterclaim filed on 25 November 1958, within six months 
from the date of his injury, does not show i t  was instituted in his 
name by his employer or the insurance carrier, and Woody has plead- 
ed no waiver of such right by the insurance carrier or by his employer. 

Woody did not institute the action, but filed a counterclaim. This 
is said in ?rIcIntoshls Korth Carolina Practice and Procedure, 2nd Ed., 
Vol. I, § 1243: "Since a counterclaim is a cause of action upon which 
the defendant might sustain a separate action against the plaintiff, 
he has his election t o  plead i t  as counterclaim or to  bring another ac- 
tion. . . . In  the case of collision between two automobiles where the 
owner of each car contended tha t  the  other car was in  fault and claim- 
ed damages, i t  was held tha t  there was only one cause of action - the  
collision-and if one party was sued by the other, the latter did not 
have his election to plead a counterclaim for damages or to bring 
another action." I n  such a case the collision is one transaction, and 
the whole matter should be determined in one action. Allen v. Salley, 
179 N.C. 147, 101 S.E. 545; Boney v. Parker, 227 N.C. 350, 42 S.E. 
2d 222; Dwiggins v. Parkway Bus Co., 230 N.C. 234, 52 S.E. 2dl 892. 

"The counterclaim is substantially the allegation of a cause of 
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action on the part  of the defendant against the plaintiff. . . ." Bank v. 
Northcutt, 169 N.C. 219, 85 S.E. 210. 

I n  the absence of a showing tha t  the rights of innocent third per- 
sons would be affected, the  amendment filed t o  Woody's counterclaim 
in his answer by order of Judge Farthing relates back to  the com- 
mencement of the action. McDaniel v. Leggett, 224 N.C. 806, 32 S.E. 
2d 602; Lee v. Hofl, 221 N.C. 233, 19 S.E. 2d 858; LefLe7. v. Lane. 170 
N.C. 181. 86 S.E. 1022. 

Counsel have cited no case having sitnilar facts, and after a search 
we have found none. Considering the provisions and purpose of G.S. 
97-10, and its language, i t  seems tha t  the necessary implication of 
G.S. 97-10 is the insurance carrier had the exclusive right within six 
months from the date of Woody's injury in the collision here to file 
the counterclaim of Woody in its name or in Woody's name, and 
Judge Farthing's order in tha t  respect was correct. Defendants' as- 
signments of error numbers 35 to 41 inclusive in respect to  Judge 
Farthing's order as to the above counterclaim, and the charge of the 
court in respect thereto are overruled. G.S. 97-10 was repealed by 
Session Laws 1959, Chapter 1324, and $97-10.1, $97-10.2 and $97-10.3 
substituted in lieu thereof. $2 of this Act provides tha t  i t  "shall be in 
full force and effect from and after its ratification but shall not ap- 
ply to  any injury occurring before the ratification hereof." I t  was 
ratified on 20 June 1959. 

We have carefully examined the other assignments of error to  the 
charge. Reading the charge as a compositive whole (Keener v. Beal, 
246 N.C. 247, 98 S.E. 2d 1 9 ) ,  defendants have not shown prejudicial 
error as to them sufficient to justify a new trial. Error appears in the 
charge harmful to plaintiff and favorable to defendants. For instance, 
in charging on the issue as to plaintiff's contributory negligence the 
court charged the jury as to  G.S. 20-153, and gave defendants' con- 
tentions in respect thereto, though defendants did not allege in their 
answers tha t  plaintiff was guilty of contributory negligence by violat- 
ing such statute. 

This Court said in Johnson v. Heath, 210 N.C. 255, 81 S.E. 2d 657: 
"Technical error is not sufficient to disturb the  verdict and judgment. 
The burden is on the appellant not only to  show error, but to show 
prejudicial error amounting to the denial of some substantial right; 
or t o  phrase i t  differently, t o  show tha t  if the error had not occurred, 
there is a reasonable probability the result of the trial might have 
been materially more favorable to  him." 

All of defendants' assignments of error have been conjidered, and 
all are overruled. 

No error. 
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PAUL D. HATKEY, BY HIS NEST FRIEND, PAULINE HAYNES v 
WIXSTON-SALEM SOUTHBOUND RAILWAY COMPANY. 

(Filed 27 April, 1960.) 

1. Mastcr and Servant § 14- 
Where an employee does not seek reinstatement and damages upon 

contention that his discharge was invalid, but accepts his discharge 
and seeks to recover damages on the ground tha t  his discharge was 
wrongful. the state court has jurisdiction, and his complaint in such 
action is not demurrable for its failure to allege the exhaustion of ad- 
niinistratire procedure. 

8. Master and Servant § 1 5 -  
A member of a union, as  a third party bendciary,  may maintain a n  

action against the employer for his discharge in breach of the contract 
between his union and the employer, but his rights under the agree- 
ment can be no greater than they would h a ~ e  been had he enterchd into 
the contract directly with the employer. 

3. Same- 
Where the labor contract between the employer and the union author- 

izes the employer to discharge an employee for insubordination, the 
right of the employer to discharge an employee for such reason obtains 
rrgardleci of whether the eniployee a t  the time of his act of insubordina- 
tlon u a <  sane or insane. 

4. S a n l r  
Where rhe employee does not elect to pursue his remedies under the 

Railroad Labor Act hut institutes an action for wrongful discharge 
against the employer, the employer may assert any cause or reason it  
may hare in justification of the discharge of the employee, anti i t  is 
not required that  the employer show compliance with the provisions of 
the labor contract in regard to notice and hearing of a charge against 
the employee prior to dismissal. 

5. Master and  Servant 5 10- 
Ordinarily an employer is entitled to discharge an employee when the 

employee becomes mentally incapacitated to perform the duties of his 
employn~ent. 

6. Master and Servant 16- 

The complaint in this action for wrongful discharge of plaintiff rail- 
road employee is held to affirliiatirely disclose that plaintiff committed 
a n  act of insubordination constituting a ground for discharge under 
the subsiiting labor contract, and to disclose that the employee was dis- 
eharecd only after he became mentally incompetent, warranting the 
railroad employer to discharge him in the interest of safety regardlrss 
of the t ~ r m s  of the contract of eniployment with respect to hearing, and 
demurrer to the complaint should have been sustained. 

Petition by defendant for writ of certiorari allowed, based on an  



392 I N  T H E  SUPREME COURT. [252 

order overruling defendant's demurrer to the complaint by Olive, J., 
a t  Chambers, in Lexington, North Carolina, 28 November 1959. From 
DAVIDSON. 

This is a civil action to recover damages for alleged wrongful dis- 
charge. The action was instituted on 3 April 1959 by Paul D. Haynes, 
by his next friend, Pauline Haynes, Paul D.  Haynes having been 
adjudged non compos mentis and committedl to  the State Hospital 
a t  Butner on 14 April 1958 as a mental patient, where he remained 
until 18 August 1958 when he was released on probation. 

I n  substance the plaintiff's complaint alleges: 
1. Tha t  for a period of approximately thirty years prior to 9 April 

1958 the plaintiff was employed by the defendant, and for sometime 
prior to the foregoing date he was employed as a section foreman. 

2. Tha t  by reason of an agreement between the employees' recogniz- 
ed bargaining agent, the Brotherhood of Maintenance of Way Em- 
ployees, and the defendant, the  plaintiff's employment was permanent. 
Tha t  on 9 April 1958 an incident occurred' a t  the Duke Power Com- 
pany's Beckerdite Spur Track, for which incident plaintiff was sus- 
pended by defendant through its agent. 

3. That  on 14 April 1958, following observation and treatment by 
physicians, the plaintiff was committed to the State Hospital a t  But- 
ner by the Clerk of the  Superior Court of Davidson County for ob- 
servation and treatment for his mental disorder; tha t  he remained 
in said hospital until 18 August 1958, a t  which time he was released 
from said com~nitment but he remained on probation and is a t  this 
time on probation from the State Hospital a t  Butner and has not been 
restored t o  competency. 

4. T h a t  on 21 May 1959 the defendant demurred to the plaintiff's 
complaint in tha t  the plaintiff failed to  set forth a good cause of 
action for which he is entitled to  relief for the following reasons: " (1) 
The plaintiff has failed to  allege facts in his complaint indicating tha t  
he has exhausted his administrative remedies, under his contract of 
employment, he being an employee of a carrier subject to  the Railway 
Labor Act. (2) The plaintiff has failed to  allege facts in his complaint 
to show tha t  he was wrongfully dischargd or to show that  he is en- 
titled to  compensation from the defendant as an employee." 

5. T h a t  on 16 ,July 1959 the plaintiff was permitted to amend his 
complaint and, among other things, alleged tha t  he was duly and 
legally restored to sanity on 13 August 1959. 

6. It is alleged in the complaint as amended, "That after the dis- 
charge from the State Hospital a t  Butner of the plaintiff on August 
18, 1958, the plaintiff was able to  perform any and all of the  duties 



N. C.] SPRING T E R M ,  1960. 393 

and functions which lie had been doing prior t o  his temporary in- 
competence. Tha t  shortly after his discharge, a hearing was held pur- 
suant t o  an incident which occurred on April 9, 1958 a t  Beckerdite 
Spur Track near Mile Post No. 7. This incident occurred five days 
previous to  the entrance of the plaintiff in the State Hospital a t  But- 
ner. Tha t  a t  the hearing which was held shortly after the  plaintiff's 
discharge from the hospital, the ground on which the hearing was be- 
ing held was for 'insubordination to  an immediate superior.' Tha t  a t  
the time of the occurrence of insubordination which was on April 9, 
1958, the plaintiff was temporarily insane and was in no way respon- 
sible for any of his acts. Tha t  a t  the hearing the defendant knew or 
should have known the condition of the plaintiff a t  the time the inci- 
dent of 'insubordination' took place. Tha t  nevertheless, the plaintiff 
was discharged and relieved of his position on the grounds of 'insub- 
ordination' and tha t  even though a t  the time of the  hearing the de- 
fendant knew or should have known the condition of the  plaintiff a t  
the time * * * the incident of 'insubordination' took place, the  decree 
of final discharge was rendered on September 25th 1958. Tha t  this 
discharge was wrongful and in violation of the  rights of the plaintiff 
under said contract." 

7. After the complaint was amended showing tha t  the plaintiff had 
been restored to sanity, and by striking out certain paragraphs of 
the complaint and substituting others in lieu thereof, the  plaintiff 
renewed its demurrer to the complaint and the amendment thereto 
as  follows: 

"1. The defendant, through its counsel, demurs t o  the amendment t o  
complaint and t o  the complaint, as amended, for the reasons set forth 
in the original demurrer filed in this cause and hereby amends the  
second ground of demurrer, by setting forth more specifically that :  

"12) The plaintiff has failed to  set forth a good cause of action, in 
that :  

" ( a )  He  has failed to  allege any contractual provisions as a basis 
for the alleged wrongful discharge or loss of damages; 

" ( b )  He  has failed to allege any facts relating to  the incident a t  
Beckerdite spur track or to  allege tha t  the plaintiff's actions during 
that  incident did not support the  stated grounds of discharge, so as 
to make the discharge wrongful. 

" (c)  H e  has clearly shown by his own allegations tha t  he was both 
incompetent and guilty of insubordination a t  the  time of the inci- 
dent which served as the basis for the discharge, thereby showing 
that the defendant had proper grounds for discharging the plaintiff. 

"2. The defendant, through its counsel, further demurs to  the com- 
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plaint and amendment to complaint for the reason tha t  the plaintiff 
has failed to  institute a good cause of action within the time required 
by Rule 11, Section 4, of the agreement between the defendant and 
the Maintenance of Way Employees, which contract is binding on 
the plaintiff and is a part of the court records in this cause. 

u3.  " Y tt (not pertinent to this appeal) ." 
The following stipulations were entcred into a t  the hearing below: 
"It is stipulated and agreed tha t  an agreement between the Atlan- 

tic Coast Line Railroad Conlpany and its Rlaintenance of Way Em- 
ployees, represented by Brotherhood of Maintenance of Way Em- 
ployees, effective October 1. 1956, is :applicable t o  this case, is bind- 
ing upon both plaintiff and defendant and is hereby incorporated 
by reference into the complaint. 

"It is further stipulated and agreed tha t  the Rules of the Operat- 
ing Department of the Winston-Salem Southbound Railway Com- 
pany, dated November 1, 1950, were binding on the plaintiff during 
his employment with defendant and are hereby incorporated by 
reference into the  complaint." 

The court overruled the demurrer to the complaint as amended. 
The defcndant applied to this Court for writ of certiorari, pursuant 

t o  Rule 4 ( a ) ,  Rules of Practice in the Supreme Court, 242 N.C. 766. 
Petition allowed. 

Elledge R. Mast, Walser R. Rrinlcley, Clyde C'. Randolph, Jr., for 
plaintiff. 

Craige, Brawley, Lucas & H e n d k ;  Phillips, Bowel. & Kluss for 
defendant. 

DENNY, J. The Rules of the Operating Department of the de- 
fendant railroad provide for discharge on the following grounds: 
"Disloyalty, dishonesty, desertion, intemperance, immorality, vicious 
or uncivil conduct, insubordination, incompetency, wilful neglect, in- 
excusable violation of rules resulting in endangering, damaging or 
destroying life or property, making false statements, or concealing 
facts concerning matters under investigation will subject the offender 
t o  summary dismissal." 

Likewise, the Agreement between the defendant and the Brother- 
hood of Maintenance of Way Employees contains these pertinent 
provisions with respect t o  dismissal: "Rule 10 - Discipline and 
Grievances. Section 1. An employee who has been in the service 
thirty (30) calendar days or more will not be disciplined or dismissed 
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without. a proper hearing as provided for in Section 2 of this rule. He  
may, however, be held! out of service pending such hearing. 

"Section 2. An employee against whom charges are preferred, or 
who may consider himself unjustly treated, shall be granted a fair 
and impartial hearing by a designated official of the Company. Such 
hearing shall take place within ten (10) days after notice by either 
party. Such notice shall be in writ,ing and shall clearly specify t,he 
charge or nature of the complaint. He  shall be given reasonable op- 
portunity to  secure the presence of necessary witnesses and shall 
have t,he right to  be represented by the duly accredited representa- 
tives of t h e  employees. 411 wit,nesses except the one testifying will be 
excluded from the hearing both before and after testifying. K O  testi- 
mony or statements will be admitted a t  the hearing except such as 
may bear directly upon the precise charge against the employee, ex- 
cept that  the official service record of the employee involved will 
always bc admissable. S o  evidence or statements will be admitted 
to  the record of the hearing, or used in assessing discipline, except 
such as have been introduced a t  the hearing, and which have been 
subject to cross examination. A decision in writing will be rendered 
within ten (10) calendar days from the close of t,he hearing. A copy 
of the transcript of evidence taken a t  the  hearing will, upon request, 
be furnished the employee affected and his representative." 

Under these applicable rules and agreement the defendant has re- 
served t,he authority to  discharge an employee for cause, and causes 
which will justify summary dismissal are set out therein. Therefore, 
in an  action by an employee against a railroad, based on allegations 
that  his discharge was wrongful and in violation of t,he terms of the 
collective bargaining agreement between the employees' union and 
the railroad. is failure to  allege tha t  the employee has exhausted his 
administrnt)ive remedies under the union contract and under the Rail- 
way Labor .\ct. 45 U.S.C.A., section 151, et seq., fatal to plaintiff's 
cause of action when challenged by demurrer? 

The authorities seem to  support the  view t,hat where a railroad 
employee refuses to  accept the discharge as valid and seeks rein- 
statement or damages for suspension, in such a situation his con- 
tention will be construed as a grievance arising out of the contract 
and statute, and such grievance must be presented to  the agency 
provided, by t,he Railway Labor Act. Piscitelli v. Pennsylvania-Read- 
ing Seashore Lines, 8 N.J. Super. 557, 73 A 2d 751; Moore v. Illinois 
C. R. C'o., 312 U.S. 630, 85 L.Ed. 1089; Slocum v. Delaware L. dl' W. 
R. Go., 339 U.S. 239, 94 L. Ed. 795; Transcontinental & West. Air v. 
Koppa!, 345 US. 653, 97 L. Ed. 1325. 
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In  the case of Lee v. Virginian Railway C'o., 197 Va. 291, 89 S.E. 
2d 28, It is pointed out that,  " * * " where an employee accepts his 
discharge as final and seeks damages for breach of contract * * * then 
either the federal or the state courts have jurisdiction. I n  the case 
where an employee refuses t o  recognize the discharge as valid and 
seeks reinstatement and damages, neither the state nor the federal 
court has jurisdiction, but his sole remedy is the right of referral of 
his grievance to the Railway Adjustment Board. Spires v. Southern 
R y .  Co,. 4 Cir., 204 F 2d 453; Swit~hm~en's  Union of A70rth America 
v. Ogden Union Railway & Depot Co., 10 Cir., 209 F. 2d 419." 

In  light of the foregoing decisions, we hold that  the plaintiff on 
the facts alleged had the right to  institute his action in a court of 
law instead of pursuing his administrative remedies. Therefore, his 
failure to  allege that he had exhausted, his administrative remedies 
is not fatal to  the plaintiff's cause of action in the face of the defend- 
ant's demurrer in that  respect. However, the serious question for de- 
termination is whether or not the complaint, as amended, states a 
cause of action. 

The original con~plaint alleged that  a t  the time of the incident 
which resulted in the suspension of the plaintiff on 9 April 1958, the 
plaintiff mas non compos mentis. It was likewise alleged that a t  the 
time of the hearing, shortly after the plaintiff was discharged from 
the State Hospital a t  Butner, he was still non compos mentis and "in- 
capable from want of understanding of participating in a hearing or 
being a party to any proceedings conducted by the defendant for 
the purpose of determining whether just cause existed for his sus- 
pension and dismissal from the service of the defendant." 

The amendment to  the complaint, however, alleged that  after the 
discharge of the plaintiff from the State Hospital a t  Butner on 18 
August 1958, the plaintiff "was able to  perform any and all of the 
duties and functions which he had been doing prior to  his temporary 
incompetence." We do not interpret the plaintiff's allegations with re- 
spect t o  the hearing pursuant to  the rules governing such hearings 
to  allege any irregularity with respect to  the hearing or the denial 
of any of the plaintiff's rights in connection therewith pertaining t o  
procedure. Nor do the allegations of the complaint attempt to  nega- 
tive or deny the act of insubordination for which the plaintiff was 
discharged; instead, the plaintiff relies squarely on his allegations 
t o  the effect that  the discharge was wrongful because, not a t  the time 
of the hearing but a t  the time the plaintiff committed the act of in- 
subordination (the character of which is not revealed by the record), 
the plaintiff was non compos mentis. 



N. C.] SPRING TERM, 1960. 397 

The plaintiff, being a third party beneficiary under the agreement 
between the defendant and the Brotherhood of Maintenance of Way 
Employees, is entitled to the rights and benefits thereunder. Lam- 
monds v. Mfg. Co., 243 N.C. 749, 92 S.E. 2d 143. Even so, his rights 
thereunder are certainly no greater than they would have been had 
he entered into the contract directly with the defendant. Therefore, 
in our opinion, when he committed an act of insubordination he be- 
came subject to dismissal whether he was sane or insane a t  the time. 

While the agreement between the defendant and the Brotherhood 
of Maintenance of Way Employees provides that  an employee, who 
has been in the service of a railroad which is subject to  the Railway 
Labor Act, for thirty calendar days or more, will not be disciplined 
or dismissed without a proper hearing, and that  the notice of hearing 
shall be in writing and shall clearly specify the charge or nature of 
the complaint, we think this requirement is essential only where the 
parties are seeking t o  assert their remedies and establish their rights 
under the Railway Labor Act. But where a plaintiff employee elects 
to  seek relief in a court of law instead of seeking relief through his ad- 
ministrative remedies under the Railway Labor Act, the defendant rail- 
road may assert any cause or reason i t  may have in justification of 
its discharge of the employee. On the one hand, we think the com- 
plaint affirmatively establishes the fact that  the plaintiff committed 
an act of insubordination on 9 April 1958 - that  seems to be con- 
ceded; while on the other hand, we think that  when the plaintiff be- 
came mentally incompetent and was so adjudged and remained so 
for several months, the defendant had the right t o  terminate the plain- 
tiff's employment without regard t o  the terms of the agreement with 
respect t o  a hearing. 

I n  35 Am. Jur., Master and Servant, section 29, page 465, i t  is 
said: "Generally, a contract for the performance of personal services 
must be held to  have been terminated where i t  appears that  either 
the employer or the employee has died or become incapacitated by 
insanity. * *" 

It is likewise stated in 56 C.J.S., Master and Servant, section 38, 
page 423: "A contract of employment for personal services is termi- 
nated by the death of the servant, or where by reason of insanity, 
sickness, or other disability, or conviction of a felony, he is unable 
to  perform his contract, unless the parties have contracted t o  the con- 
trary. The fact that  the servant is incapacitated by causes beyond 
his control, or, as i t  is termed, by the act of God, does not deprive 
the master of his right t o  terminate the contract." 

I n  lvey v. Cotton Mills, 143 N.C. 189, 55 S.E. 613, this Court said: 
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"There is said to  be always on the part of t h e  servant an implied ob- 
ligation to  enter the master's service and serve him diligently and 
faithfully. and to conduct himself properly, and generally to  per- 
form all the duties incident to  his employment honestly and with 
ordinary care, having due regard to  the master's interest and busi- 
ness. So, too, the law implies a representation by the servant that  he 
is competent to  discharge the duties of his position and is possessed 
of the requisite skill which will enable him to  do so. These and per- 
haps other obligations arise out of and are implied from the rela- 
tion created by the contract, and the breach of any material stipula- 
tion, whether express or implied, which disables the servant to  per- 
form his part of the contract or which results in his inability to do so, 
furnishes a good ground for the master t o  terminate the contract 
and is a valid and legal excuse for the discharge of the servant." See 
Anno: - Discharge of Employee-Incompetency, 49 A.L.R. 472; 35 
Am. Jur., Master and Servant, section 41, page 475, et seq.; Robert- 
son v. Wolfe ,  214 Ky. 244, 283 S.W. 428, 49 A.L.R. 469; New Yo&, 
C .  & S t .  L .  R. ('0. v. Schaffer, 65 Ohio St. 414, 62 N.E. 1036, 62 L.R.A. 
931, 87 Am. Rep. 628; Moore v. Chicago B .  & Q. R. Co., 65 Iowa 
505, 22 N.W. 650, 54 Am. St. Rep. 26; Brighton v. Lake  Shore & M.  
S.  R .  Co., 103 Mich. 420, 61 N.W. 550. 

I n  the case of Smi th  v. St .  Paul & D. R. Go., 60 Minn. 330, 62 N.W. 
392, in an action for alleged wrongful discharge of an engineer for 
drunkenness, the Court said,: "We feel justified in stating, as a propo- 
sition of law. that  any conduct on the part of an engineer, in respect 
t o  the use of intoxicating liquors, which, to  retain him, would render 
it negligence on the part of a railway company towards its passengers, 
constitutes good and sufficient grounds for the engineer's discharge." 

It would be difficult t o  imagine a situation more hazardous to  its 
employees and to the safety of its passengers than for a railroad to re- 
tain an employee as its section foreman who had been adjudicated 
non  compos mentis  and whose legal status so remained a t  the time 
of the hearing some months later and who was not restored t o  sanity 
for approximately a year thereafter. 

We hold, as a matter of law, that  on the facts alleged, the defend- 
ant  had the legal right to  discharge the plaintiff. Hence, the ruling 
of the court below is 

Reversed. 
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HUSBAND, WALTER HARRELL; DOSALD G. PARKER; MART 
LOUISE P. EASON A N D  IIUSBAND, DALLAS EilSOS; BR.IxCH BASIC- 
ING & TRUST COMPANY, I S C ,  S C U ~ T I T C I L  TKLSTEE; . thn THE IT\- 
BORN CHILDREN OF CHESHIRE J.  PARKER. 

(Filed 27 April, 1960.) 

Wills Cj 33h- 

The rule against perpetuities requires that a n  estate vesc uot later 
than twenty-one years, plus the period of gestation, after the life or 
lives of Dersons in being a t  the time of the creation of the estatc., aud 
if there i s  a possibility that a future interest may not ~ e s t  
time prescribed the gift is void. 

Same-- 
The rule against perpetuities refers solely to the I ezt~ug 

and is not concerned with their l~ozsrssion or enjognient 

Wills 5 33c- 

within the 

of estates 

+4s a general rule remainders vest a t  the death of the testator unless 
some later time for vesting is clear11 expressed in the will or is neces- 
sarily implied therefrom, and a devise  ill be held to take effect a t  the 
earliest moment the language of the will permits 

Same-- 
An estate is vested when there is either a n  immediate right t>f present 

enjoyment or a present vested right of future enjoyment. 

Same: Wills $j 33h- 

Where land is devised to t a ta to r ' s  son for life with renlainder to 
such son's children, with further provision that  in the event any of 
the son's children should predecease him the issue of such child should 
take his parent's share, rests the remainder in testator's grandchildren 
in ease a s  of the date of testator's death, subject to be opeued up to let 
in any children thereafter born to testator's son, and since the estate 
in remainder would vest during the son's life or within the period of 
gestation after his death, such devise does not violate the rille against 
perpetuities. 

R i l l s  Cj 33b- 
The rule in Shellg's case does not apply to a devise to a named son for 

the term of his natural life, with remainder to the son's children. 

Evidence 4: Wills !j 34- 
The law presumes that  a man is capable of procreation so long as he 

lives. 

Wills Cj 33h- 
The rule against perpetuities is one of law and not of construction. 
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9. Wills § 330 
Where there is a devise of an estate in trust with provision that  the 

cwpus  should be distributed to members of a class upon the termination 
of the trust, and there is no gift of the income or other interest to the 
beneficiaries escept the provision for final distribution, termination of 
the trust marks both the time of the vesting and the time of the en- 
joyment of the estate. 

10. Wills 5 33h- Under terms of this will, corpus of tmst might  not  
vest unt i l  a f te r  period prescribed by rule  against perpetuities. 

The transfer and conveyance of property to a trustee with provision 
that  the trustee should manage the property and use the net rents for 
the education of testator's grandchildren in accordance with the needs 
of each grandchild and without a division of the net rents according 
to the number of the grandchildren, with further provision for  the term- 
ination of the trust and the division of the corpus among the grand- 
children and the issue of deceased grandchildren when the youngest 
grandchild should arrive a t  the age of twenty-eight, is  held to violate 
the rule against perpetuities even in regard to grandchildren in esse a t  
the time of testator's death, since the roll must be called a t  the  termina- 
tion of the trust and a t  that  time a grandchild in esse a t  the time of 
testator's death may have been dead for longer than the prescribed 
period, and the interest could not vest in the issue of such deceased 
grandchild until the termination of the trust. 

Where the parties in open court waive any right o r  claim they may 
have in a particular fund, the judicial disclaimer is binding upon them. 

APPEAL by plaintiffs and defendants C. J. Parker, Jr .  and wife, 
Hazel W. Parker, Harold K. Parker and wife, Patricia H. Parker, 
Alton M. Parker and wife, Cathy Parker, and Marian P. Harrell and 
husband, Walter Harrell, from Parker, J., January 1960 Civil Term, 
of WILSON. 

This is a proceeding under the Declaratory Judgment Act, G.S. 
1-253 et seq., for interpretation of certain provisions of the will of 
Josephus Parker, who died 26 October 1938 domiciled in Wilson Coun- 
ty. His will is dated 6 September 1938 and was admitted to  probate 
28 October 1938. 

The controversies herein relate to the following portions of the will: 
"Item 6:  I give and devise unto my son, Cheshire J. Parker, for 

and during the term of his natural life and a t  his death t o  his chil- 
dren, and in the event any child shall predecease him, the issue of such 
child shall stand for, represent and take that  portion which his, her or 
their parents would have taken, the following described lands. . ." 
(four tracts containing 321/4, 1241/2, 10 and 58.52 acres, respectively, 
described by reference to recorded deeds.) 
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"Item 7 :  I give and devise unto my son, Cheshire J. Parker, Trus- 
tee, upon the uses and trusts hereinafter set out . . . tract of land . . . 
(containing 135 acres, described by reference to  recorded deed) . . . 
The Trustee shall take charge of the said real estate, the team, farm- 
ing implements, corn, Fodder andl forage; shall use the corn Fodder 
and forage and other feed to  feed the team; the Trustee will 
rent the land in accordance with the customs of the neighborhood 
and may supply the tenants as is usually done by landlords in the 
neighborhood; the Trustee will cause the land to  be cultivated in a 
good husbandmanlike manner and from the rents and profits so re- 
ceived. will pay the taxes lawfully assessed; will keep the buildings 
and equipment upon the farm in good repair and condition; will re- 
place the team, farming tools and implements from time to time as 
may be needed, using such amount for such purposes as in the good 
judgment and discretion of the Trustee may seem necessary; the net 
rents the Trustee shall use for the following purposes: As the child 
or children finish the Public Schools, if such child or children shall 
enter a College or University, the Trustee will pay as nearly as pos- 
sible the expenses of such child or children a t  said College or Univer- 
sity so long as such child or children shall attend the same, using such 
amount as  in the judlgment and discretion of the Trustee may be neces- 
sary. The Trustee shall not be compelled to  divide the net rents ac- 
cording to  the number of children, but may expend as much upon 
any child or children as the Trustee may think necessary. The Trus- 
tee shall make annual reports to  the Superior Court of Wilson Coun- 
t y  and the rents and disbursements. Any rents accumulating prior to  
the time tha t  such child or children shall enter a College or Univer- 
sity, shall be held by the Trustee as herein set out. When the child 
or the youngest one shall arrive a t  the age of twenty-eight (28),  the 
Trustee will convey the land, team, farming implements and took 
to  such child or children, and if any child or children shall in the 
meantime have died leaving issue surviving, such issue shall stand 
for, and represent his, her or their parents, and receive the  share that  
his, her or their parents would have received." 

Josephus Parker was survived by his widow and three children, 
J. D. Parker, Cheshire J .  Parker and Beatrice P .  Meares, all of whom 
are now living. The three children and widow are plaintiffs in this 
action. 

Cheshire J. Parker is the father of six children, all of whom are 
living. Four of them, C. J. Parker, Jr., Harold K. Parker, Alton M. 
Parker and Marian P. Harrell, were born before the death of the 
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testator. The other two, Mary Louise P. Eason and Donald G. Park- 
er, were born subsequent to  testator's death. 

Cheshire J .  Parker was removed as trustee and the Branch Bank 
and Trust Company was appointed in his stead. 

Plaintiffs, the three children of testator, contend tha t  items 6 and 
7 of the will are violative of the  rule against perpetuities and void. 
Defendants maintain tha t  these items do not infringe the rule, but 
those i n  esse a t  the death of testator assert tha t  those born or to  be 
born after death of testator are not entitled to share in the gifts. 

Upon the stipulated facts, the trial court adjudged: 
1. ('. . . that  the devise in said Item 6 is not subject to any trust  

and is not in violation of the rule against perpetuities but is upheld 
as simply creating in Cheshire J .  Parker an estate for the term of 
his own life with the remainder in fee simple to  all of his children 
whether now in being or yet t o  be born." 

2. ". . . tha t  the devise in said Item 7 is subject t o  an active trust  
calculated to  enable all of the children of Cheshire J. Parker, whether 
now in being or yet to be born, t o  obtain as much higher education as 
any of such children might desire, tha t  the legal title to  the property 
devised in trust  by Item 7 vested in the named Trustee immediately 
upon the death of Josephus Parker and tha t  immediately upon the 
death of Josephus Parker the equitable remainder and whole benefi- 
cial interest vested in all of the children of Cheshire J .  Parker who 
were then in being subject to  open up to admit all children of Cheshire 
J. Parker who might thereafter be born; tha t  as all interests in said 
property vested or must vest within the  time permitted by the rule 
against perpetuities, said rule does not apply and said trust is upheld." 

Plaintiffs and the defendants indicated above appealed and assign- 
ed errors. 

John W e b b  and Gardner, Connor & Lee for plaintiffs, appellants. 
Charles H .  Dorsett and Smith ,  Leach, Anderson & Dorsett for up- 

pealing defendants, who are also appellees on plaintiffs' appeal. 
Lucas, Rand & Rose and Xaomi E.  Morris for Branch Banking 

and Trust  Company, Inc., Substitute Trustee, appellee. 
Carroll 17. Weathers, Jr., Guardian Ad Litem for Donald G. Park- 

er and Mary  Louise P. Eason, appellees. 
Allen W .  Harrell, Guardian Ad Litem for the Unborn children of 

Cheshire J. Parker, appellees. 

~ ~ O O H E ,  J. NO devise or grant of a future interest in property is 
valid unless the title thereto must vest, if a t  all, not later than twenty- 
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one years, plus the period of gestation, after some life or lives in be- 
ing at  the tlme of the creation of the interest. If there is a possibility 
such future interest may not vest within the time prescribed, the gift 
or grant is void. McPherson v. Bank, 240 N.C. 1, 15, 81 S.E. 2d 386, 
quoting from McQueen v. Trust Co., 234 N.C. 737, 741, 68 S.E. 2d 
831. The rule refers solely to the vesting of estates and does not con- 
cern itself with their possession or enjoyment. Springs v. Hopkins, 171 
N.C. 486, 494. 88 S.E. 774; McQueen v. Tmst  Co., supra. 

As a general rule, remainders vest a t  the death of the testator un- 
less some later time for vesting is clearly expressed in the will or is 
necessarily implied therefrom. Pridgen v. Tyson, 234 N.C. 199, 201, 
66 S.E. 2d 682. ,4 devise should take effect a t  the earliest moment the 
language  ill permit. McDonald v. Howe, 178 N.C. 257, 259, 100 S.E. 
427. 

"The prebent capacity of taking effect in possession, if possession 
were to  become vacant, and not the  certainty tha t  the possession will 
become vacant before the estate limited in remainder determines, uni- 
versally dletinguishes a vested remainder from one tha t  is contingent." 
Power Co. v. Haywood, 186 N.C. 313, 318, 119 S.E. 500. "An estate 
is vested when there is either an immediate right of present enjoyment 
or a present fixed right of future enjoyment." Patrick v. Beatty, 202 
S . C .  454, 461, 163 S.E. 572. See also Little v. Trust Co., 252 N.C. 229, 
113 S.E. 2d 689; Pridgen v. Tyson, supra. 

"A legacy given to  a class subject to  a life estate vests in the per- 
sons composing tha t  class a t  the  death of the testator; but not abso- 
lutely; for it is subject to open, so as to  make room for all persons 
composing the class, not only a t  the death of the testator, but also 
a t  the falling in of the intervening estate. This is put on the ground 
tha t  the testator's bounty should be made t o  include as many per- 
sons who fall under the general description or class as is consistent 
with public policy; and the existence of the intervening estate makes 
i t  unnecessary to  settle absolutely the ownership of the property until 
that  estate falls in." Mason v. White, 53 N.C. 421, 422. The rule thus 
clearly enunciated has been consistently adhered t o  in this jurisdic- 
tion. Pnvet t  v. Jones, 251 N.C. 386, 393, 111 S.E. 2d 533; Sawyer v. 
Toxey, 194 N. C. 341, 343, 139 S.E. 692; Walker v. Johnston, 70 N.C. 
576, 579. 

We now apply these rules to the devise in item 6 of the will of 
Josephus Parker. 

Item 6 may be paraphrased in this wise: Lands to Cheshire J. Park- 
er for and during the term of his natural life and a t  his death to  his 
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children, and in the event any child shall predecease him, the issue 
of such child shall stand for, represent and take tha t  portion. 

The rule in Shelly's case does not apply. Griffin v. Springer, 244 
N.C. 95, 101, 92 S.E. 2d 682. Cheshire J. Parker took an estate for 
life. A t  the death of testator there vested, in C. J .  Parker, Jr. ,  Harold 
I<. Parker, Alton M.  Parker and Marian P. Hall an estate in re- 
mainder in fee. At  the respective births of Mary Louise P. Eason 
and Donald G. Parker the estate in remainder opened to make room 
for them and they were vested of an estate in remainder in fee. The 
estate in remainder is likewise subject to  open for admission of any 
children who may hereafter be born to  Cheshire J. Parker. Privett v. 
Jones, supra; Griffin v. Springer, supra. The law indulges the presump- 
tion that  so long as a man lives he is capable of procreation. McPher- 
son v .  Bank,  supra a t  page 19. 

The facts in the instant case are closely analagous to those in 
Trust Co. v. McEwen, 241 N.C. 166, 84 S.E. 2d 642. The remainders 
in fee are defeasible and, if a remainderman dies before the falling in 
of the life estate, his or her issue will take as purchasers. Bowen v. 
Hackney, 136 N.C. 187,48 S.E. 633. I n  any event, the estate or estates 
of the executory devisees would vest during the life of Cheshire J. 
Parker, a t  his death, or within the period of gestation thereafter. 
Therefore the provisions of item 6 do not violate the rule against 
perpetuities. This item contains no trust provisions and the trust 
created in item 7 has no application thereto. All individual defendants 
in this action, whether in esse or in posse, have a vested or possible 
future estate in the lands described in item 6 as hereinbefore indicated. 

We now consider item 7 of the will. I ts  provisions in brief are: "I 
give and devise unto my son, Cheshire J .  Parker," land and personal 
property in trust;  the net rents t o  be used in defraying the college 
expenses of the children of Cheshire J. Parker, without regard t o  any 
equal application of the rent income among them for this purpose; 
and "when" the youngest child reaches "the age of twenty-eight (28), 
the trustee will convey the land" and personal property t o  the children, 
"and if any child or children shall in the meantime have died leaving 
issue surviving, such issue shall stand for and represent his, her or their 
parents, and receive the share that  his, her or their parents would have 
received." 

Defendants- appellees contend that  the same principles apply here 
as in item 6, that  upon the death of testator the equitable title imme- 
diately vested in the children of Cheshire J. Parker then living sub- 
ject to  open up to admit all children who might thereafter be born, 
and that  the rule against perpetuities has no application to  an estate 
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thus vested. They invoke the principle that  "the intervention of the 
estate of the trustee will not have the effect of postponing the gift it- 
self, but only its enjoyment." Finch v. Honeycutt, 246 N.C. 91, 100, 
97 S.E. 2d 478, quoting from Coddington v. Stone, 217 N.C. 714, 9 
S.E. 2d 420. See also McQueen v. Trust Co., supra; TVilliams v. Sasser, 
191 N.C. 453, 458, 132 S.E. 278. They assert tha t  the trust only fixes 
the time for enjoyment of the gift. 

Defendants-appellants agree tha t  the equitable estate vested in the 
children of Cheshire J. Parker who were i n  esse a t  the death of the 
testator and tha t  the trust only postponed the enjoyment of the gift. 
But  they call attention to  the principle of law tha t  where there is no 
intervening estate, "a legacy given to a class immediately, vests ab- 
solutely in persons composing tha t  class a t  the  death of the testator; 
for instance, a legacy to the  children of A: the children i n  esse a t  the 
death of the testator take estates vested absolutely, and there is no 
ground upon which children who may be born afterwards can be let 
in." Mason v. White ,  supra. See also Cole 21. Cole, 229 N.C. 757, 760, 
51 S.E. 2d8 491; Sawyer v. Toxey,  s~ipra; Wise v. Leonhardt, 128 N.C. 
289, 38 S.E. 892; Walker v. Johnson, supra. 

Defendants-appellants further contend tha t  the beneficiaries were 
ascertained a t  the death of the  testator, tha t  title in fee simple then 
vested and the rule against perpetuities does not apply. Fuller v. Hedg-  
peth, 239 N.C. 370, 80 S.E. 2d 18;  Robinson v. Robinson, 227 N.C. 
135, 41 S.E. 2d 282; Coddington v. Stone, 217 N.C. 714. 9 S.E. 2d 
420. If fee simple titles did so vest, then, by the express terms of item 
7, they are defeasible and subject to be divested should any of the 
heneficiaries die before the  termination of the trust. I n  the event of 
such death or deaths, the issue of those so dying would take as pur- 
chasers under the will. Smyth v. McKissick, 222 N.C. 6-14, 453, 24 
S.E. 2d 621; Mercer v. Downs, 191 N.C. 203, 131 S.E. 575; Bowen v. 
Hackney,  supra. There is authority for the proposition tha t  a vest- 
ed gift, though subject to a condition subsequent, does not come with- 
in the rule against perpetuities. 41 -4m. Jur., Perpetuities, sec. 29, p. 
74; Re Friday (1933), 170 A. 123, 89 A.L.R. 766; Shoemaker v. New- 
man  (1933), 65 F. 208, 89 A.L.R. 1034. On the contrary, it is said1 tha t  
"an executory interest ( that  is, an interest which cuts off a previous 
estate rather than follows after i t  when i t  has terminated) is not 'vest- 
ed' until the time comes for taking possession." American Law of 
Property: Casner, Vol. VI,  sec. 24.3, p. 13. I n  view of our interpreta- 
tion of item 7 we think i t  unnecessary t o  decide which rule applies here. 

It is our opinion, and we so hold, tha t  the rule against perpetuities 
is violated by the terms of Item 7. 
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"The rule is one of law and not of construction, and i t  is to be ap- 
plied even if i t  renders the express intent of the testator impossible 
of accomplishment. . . . I n  the case of wills, the time a t  which the 
validity of limitation is to be ascertained is the time of testator's 
death." The Law of Real Property (3d Ed.) : Tiffany, T'ol. 2, secs. 
393 and 400, pp. 153 and 163. "If by any conceivable combination of 
circumstances i t  is possible tha t  the event upon which the estate or 
interest is limited may not occur within tlle period$ of the rule, or if 
there is left any room for uncertainty or doubt on the point, the limita- 
tion is void. . . . The fact that  the event does actually happen with- 
in the period does not render the limitation valid." 41 Am. Jur., Per- 
petuities, sec. 24, pp. 69 and 70. Moore 21. X o o r e ,  59 K.C. 132. 

A t  the time of testator's death, the youngest child of Cheshire J. 
Parker then living was two years old. Two have been born since his 
death. A t  the time of the institution of this action the younger of 
these was eighteen. There is still the possibility that  other children 
will be born to Cheshire ,J. Parker. 

The primary intent of Josephus Parker v a s  to encourage and pro- 
vide for the collegiate education of his grandchildren, the children 
of Cheshire J .  Parker. I t  would seem unreasonable, considering the 
will as a whole, that he intended to exclude such grandchildren as 
might be born after his demise. I n  some items of his will, other than 
6 and 7, he made provision for grandchildren and specifically named 
them. But  in items 6 and 7 he made provision for grandchildren as 
a class. It was his intention tha t  the trust  should continue for a time 
sufficient to permit even the youngest child t o  pursue collegiate train- 
ing of an extended nature or to complete a college course which might 
for some reason be interrupted; he, therefore, provided tha t  the trust 
should not terminate until the youngest child was 28 years old. It 
was his further intention tha t  when the purposes of the trust had been 
fully accomplished, the corpus should then be conveyed to the chil- 
dren of Cheshire J. Parker, and if any child had dlied in the mean- 
time leaving issue surviving, such issue should receive the share of 
such child. I n  other words, the roll would be called at  the termina- 
tion of the trust. 

The inquiry is whether the estates created by the will are vested 
or contingent. The rule against perpetuities inveighs against con- 
tingent interests which may not vest within the prescribed period. In 
other words, "the rule against perpetuities applies only to  future con- 
tingent estates and is inapplicable to  estates already vested." 41 Am. 
Jur., Perpetuities, sec. 30, p. 74. 

'(. . . (W)hen there is uncertainty as to the person or persons who 
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are to take, the uncertainty to  be resolved in a particular way or 
according to  condlitlons existing a t  a particular time in the future, the 
devise is contingent." Trust Co. v. Schneider, 235 N.C. 446, 452, 70 
S E. 2d 578; Scales v. Barringer, 192 K.C. 94, 133 S.E. 410. Where 
there is no gift of an estate, or the income therefrom, or other in- 
terest therein, distinct from the division which is to  be made equally 
between all the children and, for the first time, upon the termination 
of the trust, the "when" of the division is of the essence of the dona- 
tion and is a condition precedent. I t  marks both the time of vesting 
and tlme of enjoyment of the estate. Carter ZJ. Iiempton, 233 N.C. 1, 
6, 62 S.E. 2d 713. See also Anderson v. E'elton, 36 K.C. 55. 

I n  item 7 there is no bequest of lncolne to the class as a whole or 
to any particular individual in the class, nor is there any gift of the 
corpus apart  from the provlalon for conveyance per stirpes ~ c h e n  the 
trust has terminated,. The  persons in whom the estate will ultimately 
vest are not ascertained a t  the death of the testator and cannot be 
ascertained until the termination of the trust. The estate and inter- 
ests created are therefore contingent. 

At  the death of testator the  possibility existed tha t  the four chll- 
dren of Cheshire J. Parker then in esse might die more than twenty- 
one years and ten lunar months prior to  the  attainment of the age of 
twenty-eight by the youngest child of Cheshire J .  Parker born after 
the death of testator. Indeed the possibility still exists. Therefore, the 
provisions of item 'i violate the rule against perpetuities and are void. 
The property involved must pass by Intestate succession to the heirs 
a t  law and next of kin of Josephus Parker. 

I t  is observed tha t  plaintiffs waived in open court any and all 
rights or claims they may have to any income of the trust property 
heretofore expended. This judicial disclaimer is binding upon them. 

The cause is remanded tha t  judgment may be modified in accord- 
ance with this opinion. 

Modified and remanded. 
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ALICE B. SGUROS v. PETFA L. SGUROS. 

(Filed 27 April, 1960.) 

1. Divorce and Alimony § 16- 
The plaintiff in a n  action for alimouy without divorce on the ground 

of abandonment is not required to allege the acts and conduct relied 
upon a s  the basis of the action with that degree of particularity a s  is 
required when the cause of action is based on such indignities to the 
person of plaintiff a s  to render her condition intolerable and life burden- 
some. G.S. 50-16. 

2. Divorce and Alimony 9 18- 
I n  this action for alimony without divorce on the ground of abandon- 

ment, G.S. 50-16, the court's findings are  held sufficient to  entitle plain- 
tiff to a n  award of alimony pendente lito and to counsel few. 

3. Same- 
I n  fixing the amount to be allotted a s  subsistence pending trial on 

the merits, the court should take into account the estate and earnings 
of the husband as  well a s  the estate and earnings of the wife. 

4. Same- 
Where the husband quits one employment and accepts another employ- 

ment a t  a lower salary solely for  the reason that  the wand employ- 
ment offers greater opportunities for advancement i n  his specialized 
Beld, and there is  no finding or evidence that the husband acted other- 
wise than in good faith, the allowance of alimony pmodente lite should 
be based upon the lower salary, and he may make a motion in the cause 
to have the amount of alimony reconsidered for such change of condition. 

6. S a m e  
The  law recognizes the responsibility of the father to support his 

children and the responsibilif of the husband to provide subsistance 
for  his wife, and therefore in a n  action fa r  divorce, alimony and s u b  
sistenee may be awarded her under G.S. 50-15, G.S. 50-16 if she is the 
plaintiff and under the common law if she is the defendant. 

6. Same- 
I n  fixing the amount of subsistence to the wife pendente lite the court 

may properly award the wife in addition to monthly allowance, exclu- 
sive possession of the home, the furnishings and the family automobile, 
and require defendant to make payments on the mortgage on the home 
in order that  the wife and children may h a r e  a place to live, but the 
award of alimony pendente lite is solely for  the purpose of providing 
subsistence and counsel fees pending the litigation, and i t  is error for 
the court to go further and direct that  she should have a lien on the 
home for the amounts paid by her on the mortgage out of the monthly 
allowance to her. 

APPEAL by defendant from Johnston, J., August 25, 1959 Term, 
FORSYTH Superior Court. 
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This is a civil action for alimony without divorce. The plaintiff al- 
leged, abandonment and failure t o  support the plaintiff and the two 
children born of the marriage. Pending trial on the merits, the plain- 
tiff asked for alimony pendente lite, counsel fees, and custody of the 
children. I n  support of the motion for alimony pendente lite the plain- 
tiff filed an affidavit alleging in substance the defendant had an an- 
nual income of $12,000; tha t  the necessary living expenses for her- 
self and the children are $578.95 per month. Included in that  total is 
an item of $113.12 per month due on the purchase price of the home, 
title t o  which is in the defendant's name but now occupied by the 
plaintiff and the children. Plaintiff admits she is working at a gross 
salary of $271 per month. 

The defendant filed a verified answer in which he admitted the 
parties are living separate and apart, but he alleged that  he had just 
and adequate cause for the separation, giving details; that he has 
delivered t o  the plaintiff the possession of the home, worth more than 
$20,000, the furnishings, worth $5,000, and the family automobile; 
and in addition he has paid her more than $2,800 cash during the pre- 
ceding five months, leaving him insufficient income for his own needs; 
that  he is now employed as a professor in Miami University a t  an 
annual salary of $8,000. 

After a hearing on the motion for alimony pendente lite, Judge 
Johnston made findings of fact of which the following are pertinent 
t o  this appeal: 

"5. The defendant is a strong, able-bodied man, and was employ- 
ed by Reynolds Tobacco Company Research Department in Win- 
ston-Salem, North Carolina, a t  an annual wage of $10,800. I n  ad- 
dition to  his annual wage, the defendant also participated in drills 
with the United States Naval Reserve Unit in Winston-Salem, 
North Carolina, where he received an annual income of $1,000 per 
pear. The defendant on or about August 25, 1959, terminated his 
employment with Reynolds Tobacco Company, and also terminated 
his relationship with the United States Naval Reserve Training 
Center in order t o  take employment a t  the Marine Laboratory a t  
the University of Miami, a t  an annual wage of $8,000." 

"7. At the time of the separation by the defendant from the plain- 
tiff, and also a t  the time of this hearing, the plaintiff had in her 
possession the house and lot a t  450 Lynn Avenue, in the City of 
Winston-Salem, North Carolina, and a 1956 Oldlsmobile automobile; 
and it  appearing to  the Court that  the plaintiff should be allowed 
temporary subsistence in the amount of $200.00 per month, together 
with the right of exclusive occupancy of the family residence at 
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450 Lynn Avenue in Winston-Salem, North Carolina, and the ex- 
clusive possession of said 1956 Oldsmobile automobile; and i t  fur- 
ther appearing that  the amount of $150.00 should be paid to  the 
plaintiff for the maintenance and support of the two minor chil- 
dren born of the marriage; and i t  further appearing tha t  the plain- 
tiff is a fit and proper person to  have the custody of said, children, 
and tha t  the sole and exclusive custody of the children should be 
awarded to  the plaintiff." 
"8. It further appearing to the Court tha t  the defendant is the 

owner of the house and lot located a t  450 Lynn Avenue in the City 
of Winston-Salem (described in deed recorded in Deed, Book 715, 
page 429, office of the Register of Deeds of Forsyth County) and 
that  i t  will be necessary and is contemplated by the Court tha t  the 
plaintiff shall pay the monthly amounts of $113.12 t o  Wachovia 
Bank and Trust Company on the the note secured by deed of trust  
on said house and lot, which amount, includes taxes and fire in- 
surance" ; 
Upon the facts found the court entered an order (1) awarding cus- 

tody of the children to the plaintiff; (2) giving the plaintiff exclusive 
possession of the home, tlie furnishings, and the family automobile; 
(3 )  requiring thc defendant to  pay to the plaintiff for the benefit of 
tlie children tlie sum of $150 per month; and (4)  to pay to  the plain- 
tiff the sum of $200 per month from which she shall pay the month- 
ly installments of $113.12 due on the purchase inoney mortgage, taxes 
and insurance on the home. The order further provided: "Now, there- 
fore, i t  is ordered by the Court tha t  the plaintiff shall have a lien 
on the house and lot above described for any amounts she may pay 
on the mortgage indebtedness to  Wachovia Bank and Trust Com- 
pany, and for taxes or insurance." 

From the foregoing order, defendant appealed. 

Clyde C. Randolph, JT., Keith Y. Sharpe for defendant, appellant. 
Deal, Hutchins and Minor, By: Edwin T. Pz~llen for plaintiff, ap- 

pellee. 

HIGGINS, J. The complaint states a cause of action based on 
abandonment under G.S. 50-16. Hence it is not necessary to  allege 
with particularity acts and conduct as required when the cause is 
based on such indignities to the person as to  render the condition in- 
tolerable and life burdensome. See Caddell v. Caddell, 236 N.C. 686, 
73 S.E. 2d 923; Allen v. Allen, 244 N.C. 446, 94 S.E. 2d 325; Ollis v. 
Ollis, 241 N.C. 709, 86 S.E. 2d 420. The evidence before the court is 
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sufficient to  sustain the court's finding of abandonment and the suit- 
ability of the plaintiff to have custody of the children. Likewise the 
evidence is sufficient to entitle the plaintiff to an award of aIimony 
pendente lite and counsel fees. You! v. Yozu, 243 N.C. 79, 89 S.E. 2tl 
867. 

In  fixing the amount to  be allotted as subsistence pending trial 
on the merits, the court should take into account the e ~ t a t e  and earn- 
ings of the husband as well a s  the estate and earnings of the wife. 
Herndon  v. Herndon ,  248 N.C. 248, 102 S.E. 2d 862; Rayfield v. Ray- 
field, 242 N.C. 691, 89 S.E. 2d 399; Fogartie v. Bognrtie, 236 N.C 
188, 72 S.E. 2d 226. However, in fixing the alimony payments in thik 
case the  court apparently did so on the basis of the defendant's an- 
nual income of $11,800 a t  the time the action mas instituted rather 
than upon the annual income of $8,000 a t  the time the ordier waq 
signed. 

At  the time the action was instituted the defendant, who "has a 
Ph.D. degree in Bacteriology," was employed in the  research depart- 
ment of Reynolds Tobacco Company a t  a salary of $10,710 per year 
and a further salary of $1,000 per year from the Naval Reserve Unit 
to which he belonged. Subsequently he resigned from Reynolds, re- 
tired from the Naval unit, and accepted an associate professorship 
a t  Miami University in Florida a t  a salary of $8,000 per year. 

According to  his affidavit his opportunities for advancement in l i i i  

special field are greater as a university teacher than as  a tobacco 
laboratory technician. There is neither allegation nor evidence, nor 
finding his change of positions was otherwise than for the reason hc, 
assigns. Under the circumstances here disclosed, we hold he had t l l ~  
right, so long as he acted in good faith, t o  accept the professorship ~t 
X a m i  even though a t  a reduction in salary. The court should h a v ~  
fixed the monthly payments on the basis of a salary of $8,000. If, as 
the defendant contends, the allowance was made on the basis of con- 
ditions no longer existing, he may, by motion in the cause, show Ilon. 
he is prejudiced by the order now in effect and have i t  reconsidered. 

The parties have resorted to  the  court for settlement of their dif- 
ferences. I t  is the  policy of the law t o  be impartial with respect to 
the merits of the controversy. However, the law recognizes thc re- 
sponsibility of the father to support his children. It likewise recognizes 
the responsibility of the husband, according to  his means, to provide 
subsistence and counsel fees for his wife who has a cause of action 
against him and who is financially unable to  provide them for her- 
self. If the wife is the plaintiff, her remedy pending final decision is 
provided by (3.8. 50-15, 50-16. If she is the defendant, her remedy 
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is under the common law. Branon v. Branon, 247 N.C. 77, 100 S.E. 
2d 209. 

After the trial judge has determined an allowance is justified, the 
amount is left to his sound judicial discretion, not subject t o  review 
except for abuse or error of law. We hold i t  was proper in this case 
to award exclusive possession of the home, the furnishings, and the 
family automobile to the wife, and t o  require the defendant to  make 
payments on the mortgage in order tha t  the plaintiff and the children 
may have a place to  live. Wright v. Wright, 216 N.C. 693, 6 S.E. 2d 
555. 

The court ordered the defendant to  pay the plaintiff $200 per 
month-$113.12 of which she was directed to  pay on the mortgage. 
Taking into account her salary and the $86.88 available t o  her after 
the payment on the mortgage, she has for her own use more than 
$350.00 per month. However, the  order attempts t o  give t o  the wife a 
lien on the home for the additional $113.12 per month paid by the de- 
fendant. A pendente lite order is intended to go no further than pro- 
vidle subsistence and counsel fees pending the litigation. It cannot set 
up a savings account in favor of the plaintiff. Such is not the purpose 
and cannot be made the effect of an  order. The  order is modified by 
striking tha t  part  which attempts to  create a lien. Otherwise i t  was 
within the discretionary power of the  judge. 

Modified and affirmed. 

BDATRICE E. CONRAD v. WOODROW W. CONRAD. 

(Filed 27 April, 1960.) 

1. Appeal and Error 5 22- 
Where, upon the rendition of a n  order upon findings of fact made by 

the Court, appellant takes exceptions, each one directed to a specific 
factual conclusion, and thereafter lists the exceptions on which he re- 
lies and asserts the single legal ernor that the evidence was insufficient 
to support the findings excepted to, there is a sufficient compliance with 
the requirements of Rule of Practice in the Supreme Court No. 19(3). 

2. Appeal and Error 19- 

Error can be asserted onlp by exception taken a t  a n  appropriate time 
and in a n  appropriate manner. 

3. Same-- 
Exceptions to rulings made during the t i a l  must ordinarily be based 

on a n  objection taken when the ruling is made. G.S. 1-206. 
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4. Appeal and  E r r o r  § 24- 
Exceptions to the charge can be taken within the time allowed for the 

preparation of the case on appeal. GS. 1-282. 

5. Appeal and  E r r o r  34- 

The case on appeal need not contain all the exceptions taken a t  the 
trial but only those upon which appellant then intends to rely. 

6. Appeal and  Er ror  3 31- 
Upon settlement of case on appeal by the trial judge upon disagree- 

ment of counsel, the judge has the power and duty to exercise supervi- 
sion to see that the record accurately presents the questions on which 
the Supreme Court is expected to rule. 

5. Appeal a n d  E r r o r  1 0 -  
In  grouping the exceptions assigned as  error, appellant should bring 

together all of the exceptions which present a single question of law, 
and the exceptions so grouped must set out in detail and must refer to 
the page of the record where each exception is to be found, and appel- 
lant m a s  reduce the number of the exceptions by failing to thus assign 
them a s  error. Rules of 'Practice in the Supreme Court, 19(3) .  

8. Appeal and  Er ror  § 38- 

Appellant may reduce the number of assignments of error by failing 
to discuss them ill his brief. Rules of Practice in the Supreme Court. 
No. 28. 

9. Appeal and  Er ror  § 12- 

Where appellant has filed specific and definite exceptions to the court's 
findings of fact and the court signs the entry of appeal and the case on 
appeal is settled, the jurisdiction of the Superior Court is a t  a n  end, 
and the Superior Court has no power thereafter to compel appellant to 
furnish additional assignments of error nor authority to compel him to 
group the assignments of error to comply with the rules of the Supreme 
Court. 

10. Divorce and Alimony § 18- 
While the pro~risions of G.S. 50-14 limiting the amount of alimony 

upon divorce from bed and board does not apply to G.S. 50-16, the limi- 
tations of GS.  50-14 should not be completely ignored but should 'be used 
as  a guide in fixing the amoun't of alimony without divorce or alimony 
and subsistance pendeqtte l i t e  in an action under G.B. 50-16. 

11. Same- 
The allowance of alimony pendente lite in a n  action under G.S. 50-16 

should he based on the amount of the current earnings of the husband 
and not upon the earnings of the husband in a single preceding year un- 
less there is a finding, based on evidence, that the husband was failing 
to exercise his capacity to earn because of a disregard of his marital 
obligations to provide his wife reasonable support. 
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12. Same-- 
An allowance of alimony and subsistence pendente lite based on the 

findings of the court that  the husband was capable of earning a stipulat- 
ed amount, which the evidence d i s c l w s  was made by him in only one 
preceding year, with further evidence that  his current earnings were 
in a sutbstantially smaller amount, and without a finding based on evi- 
dence that  the husband was failing to exercise his capacity to earn 
because of his disregard of his marital obligations, held erroneous. 

APPEAL by defendant from Johnston, J., September 28, 1959 Term, 
of FORSYTH. 

Plaintiff instituted this action t o  obtain alimony without divorce 
as authorized by G.S. 50-16. The facts alleged in the complaint are 
sufficient to  support such an award. Having given the required notice, 
plaintiff moved for alimony pendente lite and for counsel fees. The 
court heard the evidence, made findings of fact, and, based thereon, 
made an award. Defendant, having excepted to  the findings and the 
award based thereon, appealed. 

R. Lewis Alexander and Hudson, Ferrell, Carter, Petree & Stock- 
ton for plaintiff, appellee. 

Eugene H. Phillips and James M. Huyes, Jr., jor defendant, appel- 
lant. 

RODMAN, J. Before passing on questions presented by the appeal, 
we must dispose of procedural questions raised by the parties. 

To  fix the amount which the court should award as alimony pendente 
lite and for counsel fees, the parties relied on documentary evidence 
consisting of the complaint, affidavits, and the transcript of the ad- 
verse examination of defenddant. Based on this evidence the court 
found that defendant was capable of earning $16,000 per year, and 
on this finding required defendant to pay plaintiff $600 per month and 
$1000 for attorneys' fees. 

Upon the rendition of the judgment defendant gave notice of ap- 
peal. In  his notice he took exceptions to the findings of fact and the 
judgment based thereon. Each exception was directed to a specific 
factual conclusion. These exceptions to  the findings and to the award 
are detailed in the appeal entry. Following the exceptions is a list of 
the papers which should constitute the record on appeal. The appeal 
so entered was signed by the presiding judge. Following the list of 
the papers to  be sent here, the entry reads: "a statement of the case 
on appeal is deemed unnecessary and inappropriate, i t  being deemed 
sufficient that  defendant deliver t o  plaintiff's counsel his assignments 
of error within 20 days hereafter, service thereof being waived." 
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The transcript filed here, certified by the clerk of the Superior 
Court of Forsyth County, contains the papers named in the appeal 
entered with the exceptions there shown. The transcript does not con- 
tain a grouping of the assignments of error as required by Rule 19(3) 
of this Court. 

On 27 October 1959 and within 20 days from the rendition of the 
judgment and the signing of the appeal entries by the judge, defend- 
ant filed with the clerk of the Superior Court of Forsyth County a 
paper which he designated as "assignment of error." I t  lists as the 
exceptions on which he relies those shown in the appeal entry signed 
by the judge and points to the single legal error which he asserts, 
i.e., insufficiency of the evidence to  support the findings and award. 
It is sufficient to  comply with the requirements of our Rule 19(3) .  
This document was not included in the transcript certified by the 
clerk of the Su~e r io r  Court which was filed here 16 December 1959. 
Defendant, suggesting a diminution of the record, caused, a certified 
copy of this paper to  be filed here on 15 February. 

Plaintiff filed here a motion to dismiss for failure to file with plain- 
tiff within the 20-day period assignments of error as directed by 
Judge Johnston. He  also filed with Judge Johnston a motion to dis- 
miss defendant's appeal, asserting that  the assignments of error re- 
ferred t o  in the appeal entry had not been delivered. Judge Johnston, 
on conflicting affidavits, found as a fact that  the assignment of error 
had not been delivered, and, acting pursuant t o  his interpretation of 
G.S. 1-287.1, entered an order dismissing the appeal. 

The motions and orders indicate the desirability of a statement of 
the proper procedure to present to this Court errors of  la^^ which ap- 
pellant claims are prejudicial to  him. 

Error can only be asserted by an exception taken a t  an appropriate 
time and in an appropriate manner. Errors based on rulings made dur- 
ing the trial must ordinarily be called to the attention of the court 
by an objection taken when the ruling is made. G.S. 1-206. Excep- 
tions to  the charge can be taken within the time allowed for the prep- 
aration of the case on appeal. G.S. 1-282. 

The case on appeal to be presented to this Court need not contain 
all of the exceptions taken a t  the trial, but only such as appear in the 
case on appeal can be made the basis for appellate relief. Bulman v .  
Baptist Convention, 248 N.C. 392, 103 S.E. 2d 487; In re McWhirter, 
248 N.C. 324, 103 S.E. 2d 293; Moore v .  Crosswell, 240 N.C. 473, 82 
S.E. 2d 208. 

The reason which requires appellant in the case on appeal to as- 
sign or designate the exceptions on which he will rely is apparent. 
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Appellee is entitled to  know which of the exceptions taken appellant 
intends to  rely on so that  there may be included in the record such 
parts as may be necessary to  show that  there was in fact no error. 
Jenkins v .  Castelloe, 208 N.C. 406, 181 S.E. 266. 

Upon disagreement of counsel the court settles the case on appeal. 
G.S. 1-283. The trial judge then has both the power and the duty t o  
exercise supervision t o  see that  the record accurately presents the 
questions on which this Court is expected to  rule. Hoke v.  Greyhound 
Corp., 227 N.C. 374, 42 S.E. 2d 407; Chozen Confections, Inc. v .  
Johnson, 220 N.C. 432, 17 S.E. 2d 505; Commissioners v. Steamship 
Co., 98 N.C. 163. 

Where appellant has in his case on appeal enumerated the errors 
on which he expects t o  rely, he may reduce the number of asserted 
errors when he groups for our convenience as required by Rule 19(3) 
the exceptions he expects this Court t o  consider. S. v.  Jones, 227 N.C. 
94, 40 S.E. 2d 700; Jones v .  R. R., 153 N.C. 419, 69 S.E. 427. This 
grouping of the exceptions assigned as error (sometimes for brevity 
also called "assignments of error") should bring together all of the 
exceptions which present a single question of law. Ellis v. R .  R., 241 
N.C. 747, 86 S.E. 2d 406. The exceptions so grouped must be set out 
in detail and must refer to  the page of the record where each excep- 
tion is to  be found. Hunt v .  Davis, 248 N.C. 69, 102 S.E. 2d 405; 
Keith v. Wilder, 241 N.C. 672, 86 S.E. 2d 444. It is not sufficient t o  
merely refer to the page for the asserted error. If appellant reduces 
the number of errors previously assigned when he complies with Rule 
19(3) by eliminating some of those noted in the case on appeal, he 
may further reduce the number when he prepares and files his brief. 
Rule 28 of this Court declares that  exceptions in the record not set 
out in appellant's brief or in support of which no argument is stated 
will be deemed abandoned. The rules of this Court were promulgated 
for our convenience in the dispatch of our appellate jurisdiction. 

The exceptions shown in the appeal entry challenge the findings 
because not supported by any evidence, and because the findings 
were erroneous, the judgment based thereon is likewise erroneous. 
The exceptions are specific and definite. The Superior Court had no 
power to compel appellant to  furnish additional assignments of error 
nor t o  group the errors assigned to comply with our rule. When the 
case on appeal was settled, the jurisdiction of the Superior Court was 
a t  an end. 

The court, as a basis for its award, found "that the defendant is 
capable of earning in excess of Sixteen Thousand ($16,000.00) Dol- 
lars per year." Defendant maintains there is no evidence in the record 
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supporting such a finding as the basis for an award of alimony. He  
makes this finding one of his exceptions and also excepts to  the re- 
fusal of the court to find what his income is or has been. 

The complaint contains no specific allegation as to plaintiff's estate 
or income. It merely alleges: "The defendant has earned and is 
capable of earning thousands of dollars per year." The complaint was 
filed after defendant and his financial records had been examined by 
counsel for plaintiff. 

Defendant's income is derived from an insurance business which 
he owns and has operated in Winston-Salem for sixteen years. Plain- 
tiff developed from defendant's adverse examination that his net in- 
come from his insurance business amounted to  $10,7.56.16 for 1956, 
$15,357.94 for 1957, $8,477 for 1958. His income for the first eight 
months of 1959 amounted to $3,916.43. The figures for 1956, 1957, 
and 1958 were shown by audited accounts of defendant's business. 
There was no evidence to  controvert these figures. 

Defendlant testified tha t  beginning in January 1958 one of the 
companies for which he sold insurance reduced the commissions paid 
from 30% of the insurance premium to 2070, resulting in a loss of 
income from tha t  particular account of $12,000 for the year 1958. 
Defendant's testimony in that  respect was supported by the affidavit 
of the agency superintendent of tha t  company. Defendant testified 
that  regulations of the Insurance Board of Winston-Salem prohibit- 
ing the employment of part-time workers on commission basis had 
likewise materially affected his income. 

It is not contended that defendant has any estate or income other 
than from his insurance business. Plaintiff developed on adverse ex- 
amination of defendant tha t  the liabilities of the insurance agency 
exceeded its assets by something in excess of $2500, indicating a scale 
of living not justified by earnings. No evidence was offered tending 
to show that defendant had in any year earned a sum approximating 
$16,000 except in 1957 when his earnings before taxes amounted t o  
$13,357.94. Based upon the evidence adduced, defendant's income for 
tlle 44 months to which the testimony relates averaged just under 
$850 per month, and for 20 months immediately preceding the hear- 
ing, $620 per month. 

The statute (G.S. 3 - 1 6 )  on which plaintiff relies for an award 
authorizes the court "to cause the husband to secure so much of his 
estate or to pay so much of his earnings, or both, as may be proper, 
according to his condition and circumstances." G.S. 50-14 limits the 
amount of alimony which may be awarded, upon a divorce to  one- 
third of the "net annual income from the est.ate, occupation or labor 
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of the party against whom the judgment shall be rendered." The limi- 
tation there imposed is not applicable when plaintiff seeks alimony 
pendente lite or without divorce, but the limitation there expressed 
ought not to  be completely ignored when the court is called upon to 
make an award as provided by G.S. 50-16. Kiser v. Kiser, 203 N.C. 
428, 166 S.E. 304; Davidson v. Davidson, 189 N.C. 625, 127 S.E. 
682. We think it  certain the Legislature never contemplated the court 
would select the earnings for a single year in the past and use that  
as the basis for an award when that  year does not fairly represent 
defendant's current nor the average of his earnings for several years. 

The award should be based on the amount which defendant is 
earning when alimony is sought and the award made, if the hus- 
band is honestly engaged in a business to which he is properly adapt- 
ed and is in fact seeking to operate his business profitably. Sguros v. 
Sguros, ante, 408. 

To base an award on capacity to  earn rather than actual earnings, 
there should be a finding based on evidence that  the husband was 
failing to  exercise his capacity to  earn because of a disregard of 
his marital obligation to provide reasonable support for his wife. 
Davidson v. Davidson, supra. There is no finding to that  effect in 
this case. 

If the court was of the opinion that  i t  could use as the basis for the 
award earnings made in some preceding year rather than current 
earnings, i t  applied the wrong yardstick. If the award is based on cur- 
rent earnings, there is no evidence t o  support it. I n  either event the 
amount awarded, was improper. Plaintiff is entitled to a fair and 
reasonable allowance for her support and for counsel fees based on 
defendant's current earnings. If they are to exceed that  sum, there 
should be specific findings that  defendant is not fairly and diligently 
conducting the business which he has selected as appropriate to earn 
a livelihood for himself and his wife. 

Reversed. 
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THE BANK OF WADBSBORO, ADMINISTRATOR OF THE ESTATE OF WILLIAM 
DANIEL TEAL, JR. v. OLIVETTE TEAL JORDAN; WAYNE TEAL ; 
CORA BARNES AND HUSBAND, LEXIE BARNES; AXD ALL UNKNOWN 

HEIRS OR NEXT O F  K I N  O F  WILLIAi\l DANIEL TEAL, JR., AND B. T. HILL, 
GUARDIAN AD LITEM O F  CORA BARNES A S D  ALL UNKNOWN H E I R S  A N D  

SEXT OF KIN OF WILLIAM DANIEL TEAL, JR. 

(Filed 25 April, 1960.) 

1. Process !j 9- 
Notice by publication must set forth the names of those defendants 

who are known, and notice to all "unknown heirs or next of kin" of 
the deceased is insufficient when there are  heirs or nest  of kin whose 
names a r e  known, since notice by publication is not only to alert the 
individuals named, but also their friends and acquaintances who may 
see the publication and give them actual notice. 

2. Parties 3 5- 
Heirs who a re  sui juris are  not represented by a guardian ad litem 

for all unknown heirs of the deceased, the guardian having expressly 
denied his authority to represent the competent heirs sui jiiris. 

3. Process 5 9- 

Service by publication is in derogation of the common law and strict 
compliance with the statute is required. 

A judgment against a defendant who is not brought into court in some 
way sanctioned by law and who does not make a voluntary appeamnce 
is void for want of jurisdiction. 

5. Courts 3 2: Descent and Distribution 10- 

Where the court has not acquired jurisdiction over the persons of the 
next of kin of a decedent it  may not adjudicate that such next of kin 
are  not entitled to inherit because the decedent had been adopted (Clhap- 
ter 813, S.L. 1955) and that therefore notice and service as  to them was 
not required, since the next of kin have a right to be heard before the 
count decrees that  they a re  precluded from sharing in the estate of their 
kinsman who died intestate. 

APPEAL by the petitioner and by B. T.  Hill, Guardian Ad Litem, 
from Phillips, J., November, 1959, Term, ANSON Superior Court. 

This is a special proceeding under G.S. 28-160.1 to determine who 
are the heirs and next of kin of William Daniel Teal, Jr., and en- 
titled to  share in the distribution of his estate. The petitioner alleges 
i t  has for distribution personal property belonging to the estate and 
"expects to  receive substantial other properties from the Trustees 
under the  Will of W. D.  Teal." The petition alleges in substance 
that  Joseph Laster Barnes, born December 10, 1922, was the illegi- 
timate son of Cora Barnes who later married Lexie Barnes. In  1928, 
by order of adoption entered in the Superior Court of Durham Coun- 
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ty, W. D .  Teal adopted Joseph Laster Barnes, without right of in- 
heritance, and had his name changed t o  William Daniel Teal, Jr.  On 
December 8, 1943, William Daniel Teal, Jr., was adjudged an in- 
competent and so continued until his death intestate on July 28, 
1957. He  was never married. The whereabouts of Cora Barnes and 
husband, Lexie Barnes is unknown, "and in so far as the plaintiff 
knows, William Daniel Teal, Jr., left no other heirs a t  law or next 
of kin." 

Summons was issued for Cora Barnes and husband, Lexie Barnes, 
and all unknown heirs or next of kin of William Daniel Teal, Jr .  
The process was directed to  the Sheriff of Anson County who re- 
turned, "Cora Barnes and husband, Lexie Barnes are not to  be found 
in Anson County or the State of North Carolina." Upon affidavit 
the Clerk entered an order that  service be made by publication. 
Notice was published for four successive weeks in the Anson Record: 
"To Cora Barnes and husband, Lexie Barnes, and all unknown heirs 
or next of kin of William Daniel Teal, Jr .  (formerly Joseph Laster 
Barnes)." The notice stated the purpose of the proceeding. 

B. T.  Hill, (guardian ad litem) for Cora Barnes, Lexie Barnes and 
all unknown heirs or next of kin of William Daniel Teal, Jr. ,  answer- 
ed per se the petition, alleging that  William Daniel Teal, Jr., was 
survived by other heirs and next of kin, andl that  his next of kin by 
blood are entitled to  his properties. "That if either Cora Barnes, Lexie 
Barnes, or other heirs or next of kin of said William Daniel Teal, Jr., 
are alive and more than 21 years of age he would have no authority 
to act as Guardian ad Litem for such persons." 

Based on the amended answer of Wayne Teal, whose interests are 
adverse to  the blood kin of William Daniel Teal, Jr., the clerk superior 
court made, among others, the following findings: 

"3. That while the evidence is not conclusive, i t  appears that  
Cora Faulks (Fawks) Barnes gave birth to children other than 
William Daniel Teal, Jr., that  the best information which has 
been obtainable she was the mother of these children, viz: Beu- 
lah Land Barnes, Mary Ann Barnes, Lexie London Barnes, Jr. ,  
and Cora Barnes; that  i t  appears that  Cora Faulks (Fawks) 
Barnes is also the mother of a Mrs. M. R. Gill, who might be 
the same person as one of those whose names are listed above; 
that  i t  also appears that  Cora Faulks (Fawks) Barnes has a 
living sister named Lula Mae Faulks (Fawks) ; that  all of said 
children and Lula Mae Faulks (Fawks) are more than twenty- 
one (21) years of age, and that  there is no evidence or sugges- 
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tion before the Court that  there are any other natural next of 
kin or heirs a t  law of William Daniel Teal, Jr." 

The clerk adjudged tha t  the next of kin by blood, Cora Barnes 
and the others named in paragraph 3 above quoted, are precluded 
from sharing in the estate of William Daniel Teal, Jr . ,  by reason 
of Ch. 813, Session Laws of 1955. From the judgment of the clerk 
superior court,, the petitioner and the guardian ad litem appealed t o  
the Judge Superior Court in Term. After hearing, Judge Phillips en- 
tered judgment affirming the order of the clerk. Thus the controversy 
involves the effect of the adoption proceeding and Ch. 813, Session 
Laws of 1955. From the order entered by Judge Phillips, both the 
petitioner and the guardian ad litem appealed. 

Taylor,  Kctchin & Taylor for petitioner, appellant. 
B. T .  Hill, Guardian Ad Li tem o f  Cora Barnes and all unknown 

heirs and next of k in  of  Will iam Daniel Teal, Jr., appellant. 
T .  L. Caudle, T .  L. Caudle, Jr., for respondent Olivette Teal Jor- 

dan, appellee. 
Arthur T'ann, Claude V .  Jones for respondent, Wayne  Teal, ap- 

pellee. 

HIGGINS. J.  Many thousands of dollars are involved in this pro- 
ceeding. While this fact does not change applicable principles of law, 
nevertheless It does increase the likelihood tha t  the surviving blood 
kin of William Daniel Teal, Jr . ,  may eventually present themselves 
and claim as successors to  his interest. This proceeding should not 
be concluded until they are legally before the court. Presented, there- 
fore, is the question whether publication of the notice to  Cora Barnes 
and husband, Lexie Barnes, and all unknown heirs and next of kin 
of Willianl Daniel Teal, Jr . ,  (forinerly Joseph Laster Barnes) was 
legally sufficient to  bring them before the court. I n  holding the notice 
sufficient, the clerk had before him the evidence upon which his find- 
ing of fact No. 3 is based. With information and, notice that Beulah 
Land Barner, N a r y  Ann Barnes, Lexie London Barnes, Jr., Cora 
Barnes, and Mrs. ILL R. Gill are next of kin by blood (and assum- 
ing service by publication is proper) yet the notice should be direct- 
ed to  them as named individuals. Totice merely t o  known and un- 
known heir< i >  insufficient if more definite identification is available. 
The guardian ad litem does not purport to answer for these named1 in- 
dividuals. Service by publication is in derogation of the common 
law and strict compliance is required. Board of  Commissioners v. 
Bumpass, 233 N.C. 190, 63 S.E. 2d 144. "It is the universal holding 
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tha t  unless one named as a defendant has been brought into court in 
some way sanctioned by law, or makes $1 voluntary appearance, . . . 
a judgment rendered against him is void for want of jurisdiction." 
Jones v. Jones, 243 N.C. 557, 91 S.E. 2d 562. 

The purpose of giving notice by publication is not o~ i ly  to alert 
the individuals named, but also their friends and acquaintances who 
may see the publication and give them actual notice. The court pro- 
ceeded by holding tha t  Ch. 813, Session Laws of 1955, deprived the 
blood kin of all right t o  share in an adopted person's estate; there- 
fore, having no interest, notice was not required,. However, before 
the court decides this question, the known persons who may claim 
an interest must be given such notice and opportunity to be heard 
as the facts permit and the law requires. 

The guardian ad litem asserts in his answer the blood kin are the 
lawful heirs and distributees. The order of adoption entered in 1928 
contains a qualification tha t  the adoption is without right of inheri- 
tance. The effect of this provision is not now before us. I t s  effect 
should not be decided until all interested parties are before the court. 
Bennett v. Cain, 248 N.C. 428, 103 S.E. 2d 510. "No matter how 
laudable the p u r p s e  of the parties to the action, no judicial declara- 
tion should be made which could have no binding effect but which 
might seriously cloud and interfere with such rights as the Odums 
may have." Britt v. Children's Homes, 249 N.C. 409, 106 S.E. 2d 
474. "Whenever, as here, a fatal defect of parties is disclosed, the 
Court should refuse t o  deal with the merits of the case until the 
absent parties are brought into the action, and in the absence of a 
proper motion by a competent person, the defect should be corrected 
by ex mero motu ruling of the Court." Morganton v. Hutton, 247 N. 
C. 666, 101 S.E. 2d 679. "Absent heirs are not bound by the judg- 
ment in a cause to  which they are not parties. Our procedure requires 
tha t  they be brought in and given an opportunity to  be heard." 
Oxendine v. Lewis, 251 N.C. 702, 111 S.E. 2d 870. "All persons having 
an interest in the controversy must be parties, t o  the end that  they 
may be concluded by the judgment, and the controversy be finally 
adjudicated as in the case of an action instituted in the usual way." 
Peel v. Moore, 244 N.C. 512, 94 S.E. 2d 491. 

Next of kin have a right to be heard, before the court decrees they 
are precluded from sharing in the estate of their next of kin who dies 
intestate. We go no further than to say tha t  they have the right to  
be heard and are entitled to  such notice of the hearing as the law pro- 
vides. This may be by proper publication in the event personal serv- 
ice cannot be had. Ferguson v. Price. 206 N.C. 37, 173 S.E. 1 .  
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For the reasons assigned, the case is remanded to the Superior Court 
of Anson County for the service of not,ice of this proceeding on those 
whose names are known. 

Remanded for additional parties. 

T H E  BANK O F  WADEISBORO, ADMINISTUTOR OF THE ESTATE OF WILLIAJI  
D A M E L  TEAL, J R . ;  H .  P. TA4TLOR, SURVIVING EXECUTOR OF THE 

ESTATE OF W. D. T E A L ;  T H E  BAVK O F  WADESBORO AR'D H .  P. TAY- 
LOR, SURVIVIXG TRUSTEES UXDER THE WILL O F  W. D. T E A L ;  AND THE 

BANK O F  WADESBORO AND I-I. P .  TAYLOR, TRCSTEES AND/OR GUARD- 
IANS FOR WILLIAM DANIEL TEAL,  J R .  V. T H E  ANLSON SrWATO- 
RIUM, A CORPORATION ; BAPTIST ORPHANAGE OF NORTH CAROLINA, 
FORMERLY T H E  TRUSTEES OF THE MILLS HOVE, FORMERLY THOX.~SVILLE 
BAPTIST ORPHANAGE, A CORPORATION ; F'mmGN &1I1SSION BOARD O F  
THE SOUTHEBN BAPTIST C O W E N T I O X  ; HOME MIS1SION BOARD 
OF' THE 'SOUTHERN B A P T I S T  CONVEXTION, A CORPORATIOR' ; NORTH 
CAROLINA BAPTIST STATE COSTTENTION, A COKPORATION; ALEX- 
ANDER SCHOOLS, A CORPORATIOX: WAYNE TEAL,  OLIVE?YLTE m.4L 
JORDAS.  CORA BARNES A S D  III-suasa,  L E X I E  B A R I T S ;  A N D  T H E  

KNOWN A U D  UNICKOWX HEIRS OF WILLIAM DANIEL TDAL, J R .  

(Filed 27 April, 1960.) 

APPEAL by a11 parties from Ph7Ilips, J., November, 1959 Term, 
ANSON Superior Court. 

This clvd actlon was instituted under G.S. 1-253, et seq., to  have 
the court construe the will of ITT. D. Teal, declare the respective 
rights of legatees and, devisees, and to advise the executors and trus- 
tees n~ltli respect to thelr duties. One of the principal beneficiaries 
under the ~ ~ 1 1  was William Daniel Teal, Jr . .  (formerly Joseph Laster 
Barnes) adopted son of the testator. Further pertinent facts are stat- 
ed in the rompanion case, The Bank of Wadesboro v. Olivette Teal 
Jordan, et aL., decided this day. The two cases were argued, considered, 
and decided together by this Court. 

Identically the same procedure was followed in both cases with 
respect t o  the servlce of process by publication on Willian Daniel 
Teal Jr.'s next of kin by blood, except in this case the notice was di- 
rected to the Known and Unknown Heirs of J17illiam Daniel Teal, J r .  
The court's judgment in this case excluded the blood kin of William 
Daniel Teal, Jr . ,  from succeeding through him (now deceased) to  
any share in the bequests and devises made to him in the Will of 
W. D. Teal. The appeal by all parties brings the judgment here for 
review. 
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Taylor, Kitchen & Taylor for plaintiffs, appellants; B.  T .  Hill, 
Guardian Ad Li tem for Cora Barnes, Lexie Barnes, and the known 
and unknown heirs of  Will iam Daniel Teal, Jr., appellants. 

T .  L. Caudle, T. L. Caudle, Jr. for defendant Olivette Teal Jor- 
dun appellant, defendant. 

Arthur Vann,  Claude V .  Jones, for W a y n e  Teal defendant, appel- 
lant. 

Brock & McLendon for T h e  Anson County Hospital defendant, 
appellant. 

Williams & Gwathmey for the Foreign Mission Board of the South- 
ern Baptist Convention defendant, appellant. 

Douglass & McMillan, for the Baptist State Convention of North 
Carolina defendant, appellant. 

Jones, Reed & Griffin for T h e  Baptist Children's Homes of S o r t h  
Carolina defendant, appellant. 

Thos. J .  Edwards for T h e  Alexander Schools defendant, appellant. 
Brock & McLendon, C'arlton W .  Binns for T h e  Howhe Mission 

Board of T h e  Southern Baptist Convention defendant, appellant. 
Broclc & McLendon, Carlton W .  Binns for T h e  Home Mission 

Board of The  Southern Baptist Convention defendant. appellee. 
Brock & McLendon for The  Anson County Hospital defendant, 

appellee. 
Williams & Gwathmey for The  Foreign Mission Board of  the 

Southern Baptist Convention defendant, appellee. 
Douglass dl. McMillan for the Baptist State Convention of S o r t h  

Carolina defendant, appellee. 
Jones, Reed & Griffin for the Baptist Children's Homes of Xorth 

Carolina defendant, appellee. 
Thos. J. Edwards for The  Alexander Schools defendant, appellee. 

PER CURIAM. For reasons discussed in Bank of Wadesbo7.0 v .  
Jordan, et al., decided this day, and, of which we take notice (Ke l l y  v .  
Piper, 243 N.C. 54, 89 S.E. 2d 764) this cause is remanded to the 
Superior Court of Anson County for legal service of process on the 
known next of blood kin of William Daniel Teal, Jr .  

Remanded for additional parties. 
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A. F. PATTON ASD VANN D O R I S  PATTON V. HENRY DAIL 

(Filed 27 April, 1960.) 

1. Evidence § 18- 
The origin of a fire causing the damages in suit may be established 

by circumstantial evidence. 

2. Segligence § 24- Circumstantial evidence that fire was result of 
negligence of defendant held sufficient to be submitted to the jury. 

Evidence tending to show that  defendant, pursuant to  contract, made 
a plumbing connection under the floor of the bathroom in plaintift"~ 
house, that  the use of a n  open flame was necessary i n  soldering opera- 
tions incident to the type of connection made, that  some two hours prior 
to defendant's work the house was impected and that  no evidence of 
fire or smoke was found, that  some one-half t o  two hours after the work 
T a s  performed fire was seen underneath the house, together with evi- 
dence that  the fire originated under bhe house directly beneath the bath- 
room floor where the work was done, i s  held sufficient to  be submitted 
to the jury on the issue of whether defendant set the wood under the 
bathroom floor or its sills afire and whether he failed to  take reasonable 
precautions to see that  no flames or  smouldering wood were present 
when be left the work. 

Uirwt evidence of negligence is not required, but negligence may be 
inferred from the facts and attendant circumstances, and if the facts 
proven establish negligence and ~roximf i te  cause a s  the m r e  reasonahle 
probability nonsuit cannot be entered notwithstanding thaL the possibili- 
ty of accident may also arise on the evidence. 

APPEAL by plaintiffs from Sharp, S. J., November 1959 Assigned 
Civil Term, of WAKE. 

Action for damages for the burning of a house allegedly caused 
by defendant's negligence. 

From a judgment of compulsory nonsuit entered a t  the close of 
plaintiffs' evidence, plaintiffs appeal. 

Sirnnzs cP. Simms and Smith, Leach, Anderson & Dorsett for plain- 
tiffs, appellants. 

Teague. Johnson & Patterson for defendant, appellee. 

PARKER. J .  ,4. F. Patton is an electrical contractor. On 20 De- 
cember 19T,P he and his wife were the owners of a four and one-half 
room house with bathroom, located about five miles from the city 
of Raleigh, which they rented. Plaintiffs lived in the  city. About 
8:15 a. m. o'clock on this day defendant, who is a plumber, by con- 
tract wit11 A. F. Patton met him a t  this house and replaced a spigot 
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in the kitchen. After defendant left, A. F. Patton turned on the wa- 
ter and discovered a leak under the house. A. F. Patton went under 
the house to  find the leak, and found a bursted joint in the pipe un- 
der the bathrooiii. The bathrooiii was about 14 to 16 inches above the 
ground. The house had no basement. He  turned the water off, and dis- 
connected the electric hot water heater. He returned to  the city about 
9:15 a. in. o'clock and instructed defendant to go back and repair 
the leak. 

About 10:OO a. in. o'clock on this day Bennett Rowland, who had 
rented this house from plaintiffs, began moving his furniture in. H e  
finished moving about 2:30 p. m. o'clock, locked up the house, and left, 
because he had no oil to heat it, and would not have any until two days 
later. Before leaving he went into all the rooms to see if there was any 
evidence of fire or smoke, and found none. He  heard of the fire the 
next day. Some of his furniture was burnt up, other parts of i t  were 
damaged by fire and smoke. 

Between 4:30 and 5:30 p. in. o'clock defendant telephoned plain- 
tiffs' daughter, Harriet Patton, and asked for her father. When she 
said he was out, defendant said he had completed the work a t  the 
house, but had not turned on the water. 

About 6:00 or 6:30 p. in. o'clock on this day Emmett Bagwell and 
hi- wife driving to Raleigh were travelling along the road, which is 
approximately 30 yardis from this house. H e  drove into some m o k e ,  
looked toward the house, and saw it was on fire underneath. He back- 
ed up, and went to Lewis Wilkins' to call the Garner Fire Depart- 
ment. He  returned to the house. He  testified on cross-examination: 
"When I got there it was fire underneath and burnt through the floor. 
The first thing 1 seen when I walked in there was fire underneath 
the house. I didn't see no hole in the  floor. The fire burnt through 
the floor. I saw tha t  hole, saw it when I first got there. I saw it from 
underneath the house.'' 

Lewis Wilkins went to the house. He  testified on direct examina- 
tion: "The first flame I saw was under the house. It was burning 
both the timber under the house and also a little dry grass was burn- 
ing. Yes I stayed there after that.  We was trying to  put water on it 
a t  tha t  time and while we was trying to put water on it, the flames 
seemed to have broken loose inside the house then." On cross-exam- 
ination he said: "I saw some burning timber under the house; that  
was directly under the bathroom. No other burning except under that 
area of the house, that's right. . . . I said it was approximately 6:30 
when Mr.  Bagwell stopped by my house. . . . I lived about 150 yards 
from the house." 
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W. R. (Jack)  Johnson is chief of the Garner Fire Department. He 
and twelve firemen and fire fighting equipment went to  this burning 
house. When he arrived, fire was coming out of the front gable and 
two windows on the Raleigh side of the house. A bedroom and the 
bathroom were on the Raleigh side of the house. The fire was con- 
centrated in the area of the bedroom and bathroom, the worst dam- 
age was done in tha t  area. He  looked under the house. "The wood 
underneath the bathroom area of the house, the underpinning around 
the hole was charred somewhat." He  had to  put some fire out up 
under the house. 

A. F. Patton heard of the fire, and arrived a t  the house about 7:00 
or 7:15 p. n~ o'clock. The Garner Fire Department was there fight- 
ing the fire H e  went in the house. The whole front of the ceiling was 
burnt, and the firemen had knocked holes in the kitchen wall. One 
bedroom was badly burned, and another destroyed. There was evi- 
dence of fire in the attic all over the house. The bathroom was burned 
up, and there was a big hole, about 3% feet in diameter, through 
the bathroom floor. "There were no other holes burnt through the 
floor anywhere in the house." He  could see beneath the hole in the 
bathroom floor the piece of copper pipe defendant had replaced. 

About 9:00 or 9:30 p. m. o'clock tha t  night defendant told him 
"he had replaced a piece of copper pipe under the bathroom. . . . Mr. 
Dail did not say anything in his conversation with me with respect 
to  how he formed tha t  pipe. He  just told me tha t  he had sweated 
pipe a t  one end a t  the truck before he went under the house and made 
the last connection under the house. He  told me he had replaced the 
bursted fittlng with a piece of ropper pipe. I know what is meant 
by saying tha t  he sweated one end at  the  truck. It means sweating 
one end of the p ~ p e  into the adlapter so when he went under the house 
he screwed it  In the pipe because you cannot sweat and screw In after 
i t  is sweated. There were not more than two joints to this pipe. There 
is an electrical device tha t  can be used, to sweat a connection and make 
the solder joint. I don't think Mr. Dail said anything to me about 
what devlce he used." 

A. F. Patton returned to this burned house during daylight, and 
examined the copper pipe defendiant had replaced. He  testified: "It 
had been connected up by the use of two copper adapters, copper to  
iron pipe adtapters, sweat joint. The adapter is used to  screw into a 
fitting of iron pipe. It is a galvanized pipe and to  the end you slip 
the copper into i t  and sweat tha t  joint. Sweat tha t  joint means, that 
is used by a flame torch that  you heat this pipe and adapter to a 
temperature and place your solder on i t  and i t  runs in and runs 
around, the joint. Both ends of this pipe were attached tha t  way. . . . 
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I have been in the electrical business since about 1932 or 1933. In  
tha t  connection I have been connected with the  construction trade 
and have had occasion to  observe plumbing work being done. I am 
familiar with the usual accepted methods for doing the work of plac- 
ing copper pipes to iron pipes, either a sweat joint or a flare fitting. 
On the pipe replaced by Mr. Dail, a sweat joint was used. I know 
the usual accepted method for making a sweat joint. 8weat joint is 
used most commonly and the flare joint is used most whenever they 
are connecting water heaters, some ~novable  appliance. There was 
not any flare joint used in connection with this piece of pipe. . . . I 
am familiar with Mr. Dail's equipment. H e  and I have worked on 
jobs. The  equipment he uses is the torch, open flame. The type of 
torch he uses is butane gas torches. Tha t  has an  open flame when 
in operation." 

The house was so badly burned plaintiffs did not repair it. After- 
wards the Garner Fire Department burnt what was left of the house 
for practice. 

A. F. Patton before leaving the house the morning of the fire turn- 
ed off the electric hot water heater in the house by disconnecting at, 
the fuse box the two wires leading to this heater. The hot water heat- 
er, which was in the bathroom, had rested on a deck. -4fter the fire, 
the hot water heater had fallen down into the hole burned in the 
bathroom floor, and the deck on which i t  was built was burned so 
that it had fallen down. "The fiber glass in the jacket of the hot 
water heater was melted but not all of the fiber glass was burned. 
You could see some of the fiber glass insulation around the bottom 
of the heater and the bare metal a t  the top of the water heater." 

It is well settled law in this jurisdiction tha t  the fact in controversy 
here, as to the origin of the fire, may be established by circumstan- 
tial evidence. Drum v. Bisaner, 252 N.C. 305,113 S.E. 2d 560; Lawrence 
v. Power Go., 190 N.C. 664, 130 S.E. 735; Moore v. R .  R., 173 N.C. 
311, 92 S.E. 1 ;  Ashford v. P i t t m m .  160 N.C. 45, 73 8.E. 943. 

PlaintiffsJ evidence, if I~elieved by the jury, is sufficient to estab- 
lish the following facts: 

One. The fire, which burned plaintiffs' house, originated under the 
house directly beneath the bathroom floor, and burned a hole about 
31h feet in diameter through the bathroom floor. No other hole was 
burned through the floor anywhere else in the house. 

Two. \$'hen the fire burned through the bathroom floor, it broke 
loose insidle the house. 

Three. Beneath the burned hole in the bathroom floor was a leak- 
ing piece of copper pipe the defendant had replaced on the afternoon 
of the fire. 
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Four. Bennett Rowland, who as a tenant moved his furniture in- 
side the house the day of the fire, locked up the house and left about 
2:30 p. m. o'clock on that  day. Before he left, he went into all the 
rooms of the house to see if there was any evidence of fire or smoke, 
and found none. 

Five. Defendant, a plumber, by contract with plaintiffs the after- 
noon of the fire repaired a leak in the water pipes of the house di- 
rectly beneath the burned hole in the bathroom floor by using a 
sweat joint. He  told A. I?. Patton "he had sweated pipe at one end 
a t  the truck before he went under the house and made the last con- 
nection under the house." 

Six. "Sweat that  joint means, that  is used by a flame torch that  
you heat this pipe and adapter to  a temperature and place your sol- 
der on i t  and i t  runs in and runs around the joint." Both ends of the 
pipe fixed by defendant were attached that  way. 

Seven. Defendant uses in his work butane gas torches, which have 
open flames when in operation. 

Eight. Between 4:30 and 5:30 p. m. o'clock on the afternoon of the 
fire defendant told Harriet Patton by telephone that  he had com- 
pleted this work. About 6:00 or 6:30 p. m. o'clock this same after- 
noon Emmett Bagwell driving in a car along a road approximately 
50 yards from the house saw a fire underneath the house. 

Only one other fact is necessary to be established in order to sus- 
tain plaintiffs' allegations as to  the origin of the fire, t o  wit, that  de- 
fendant repaired the leaking water pipe by a sweat joint using for 
such purpose an open flame gas torch in a negligent and careless 
manner, so that  the wood under the bathroom floor or its sills were 
set afire, which he did not extinguish before he left, or that he failed 
to take reasonable precautions and care to see that  no flames or 
smouldering wood were present before he removed himself from be- 
neath the house. I n  our opinion, the facts and circun~stances shown 
by plaintiffs' evidence would permit, but not compel, a jury fairly and 
reasonably to  infer this fact. I n  finding said fact the jury would not 
be left to  mere speculation and conjecture. 

In  Frazier v. Gas Co., 247 N.C. 256, 100 S.E. 2d 501, this Court 
said: " . . . Direct evidence of negligence is not required, but the 
same may be inferred from acts and attendant circumstances, and 
. . . i f  the facts proved establish the more reasonable probability 
that the defendant has been guilty of actionable negligence, the case 
cannot be withdrawn from the jury, though the possibility of acci- 
dent may arise on the evidence.' Fitzgerald v. R.  R., 141 N.C. 530, 
54 S.E. 391; Peterson v. Tidewater Power CO., 183 N.C. 243, 111 S. 
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E. 8. 'The plaintiff is not bound to prove more than enough to raise 
a fair presumption of negligence on the part of the defendant and 
of resulting injury to himself.' Henderson v. R. R., 159 N.C. 581, 75 
S.E. 1092." 

Plaintiffs' evidence, in our opinion, is strong enough in probative 
force to  require the submission of the issues to  the jury. The judg- 
ment of compulsory nonsuit entered below is 

Reversed. 

P m E R  A. MITCHELL, JIRS. EV.4 ELMORE, AND MRS. IVYREE G. 
BRATSOS v. KENNETH R. DOWNS, ADMINISTRATOR c.T.A., D.B.N. OF 

THE ESTATE OF HARRY E. POULOS. 

(Filed 27 April, 1960.) 

1. Executors and Administrators 8 4- 
The clerk of the Superior Court has authority to grant letters of 

adminisbation with the will annexed, and the person so appointed has 
the same rights, powers and dutiss as  though he had been named execu- 
tor in  the will. G.S. 28-1; G.S. 28-24. 

2. Executors and Administrators § 3 3 -  
The authority of a n  executor o r  administrator to represent the estate 

continues so long a s  the estate is not fully settled, unless terminated by 
his death, resignation, or removal in some manner sanctioned by law. 

3. Executors and Administrators § 3 6 -  
An action against an executor o r  administrator on a claim against 

the estate may be brought originally in the Superior Court a t  term 
time, and the Superior Court has authority in such action to order a n  
account to be taken by such persons as  the court may desigaate, and to 
adjudge the application and distribution of assets of the estate, or to 
grant  such other relief as  the nature of the case may ~equi re .  G.S. 28-147. 

4. Executors and  Administrators § 33- 
Where it  is made to appear that the administrator c.t.a. has funds 

in his hands belonging to the estate, a prior order of the clerk dis- 
charging the personal representative may be set aside by motion in the 
cause, and a n  action asserting a claim, which if established would con- 
stitute a debt of the estate, may be treated as  such motion. 

APPEAL by defendant from Sharp, S .  J., a t  December 7, 1959 Special 
Civil Term. of MECKLENBURG. 

Civil action to  recover of defendant's decedent certain damages as 
a result of fraud and misrepresentation on the part of Harry E. Poulos 
as alleged in the complaint. 
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The record of complaint shows tha t  Harry E. Poulos, of 1Zecklen- 
burg County, North Carolina, died on 20 July 1957, leaving a last 
will and testament in which he named Peter A. Mitchell, who IS one 
of the plaintiffs herein, as Executor. 

The will was duly probated, and Peter A. Mitchell qualified as ex- 
ecutor. Letters testamentary were issued to  him on ,5 Xovember 1957, 
and he immediately thereafter entered upon the duties of executor. 
And thereafter, in carrying out his duties as executor, Peter A.  1Iitchell 
discovered among the papers of tlhe deceased certain hank books, 
records and other documents which led him t o  believe that  the de- 
ceased, Harry E. Poulos, hadl wilfully, maliciously and knowingly 
concealed and misappropriated to his own use and benefit certain 
moneys of a partnership tha t  rightly belonged to the plaintiffs here. 
As soon as Mitchell discovered this alleged fraud and misappropria- 
tion, he filed petition with the Clerk of Superior Court of Mecklen- 
burg County for his resignation as Executor and was discharged as 
such on 15 September 1958. 

Thereafter, the  defendant Kenneth R .  Downs was appointed ad- 
ministrator c.t.a., d.b.n. of the Estate of Harry E. Poulos, and en- 
tered upon the duties as such, and on 7 November 1958, he filed in 
office of Clerk of Superior Court what is denominated "Final Account". 

And on 21 November 1958, the final account and record of dis- 
bursements of Kenneth R .  Downs as administrator c.t.a., d.b.n. was 
audited and approved and an order discharging him as such adiminis- 
trator c.t.a., d.b.n. was signed by the Clerk of Superior Court of Meck- 
lenburg County, and filed in his office. 

On 5 June 1959, the present suit was filed by the plaintiffs naming 
as  defendant Kenneth R. Downs, Administrator c.t.a., d.b.n. of the 
Estate of Harry E. Poulos. Summons was issued and served. And* 
the record shows tha t  on 2 July 1959, the defendant herein entered 
a special appearance solely for the purpose of making niotion, and 
moved the court "to dismiss this action due t o  the fact that he is not 
a proper party to this action." And as grounds therefor defendant 
shows to the court: 

"1. Tha t  as  Administrator c.t.a., d.b.n. of the Estate of Harry E. 
Poulos, the said Kenneth R.  Downs filed a final account and record 
of disbursements in the office of the Clerk of Superior Court on the 
7th day of November, 1958. 

"2. Tha t  on the 21st day of November 1958, the final account of 
Kenneth R .  Downs, Administrator c.t.a., d.b.n. was audited and ap- 
proved and an order discharging Kenneth R .  Downs Lldministrator 



432 I N  THE SUPREME COURT. [252 

c.t.a., d.b.n. was signed by J .  Lester Wolfe, the Clerk of Superior 
Court an ex officio Judge of Probate." 

And thereafter on 16 December 1959, the cause coming on for 
hearing and being heard before Judge Susie Sharp, upon defendant's 
motion before-stated, and the court being of opinion that  the motions 
should be denied, "ordered, adjudged and decreed that the motion t o  
dismiss the action be, and the same was thereby overruled and denied." 

And by order of the court defendant was allowed thirty (30) days 
from date thereof in which t o  file answer or otherwise plead. 

Defendant excepted to the court denying his motion to  dismiss the 
action and to the signing of the order, and appeals to Supreme Court 
and assigns error. 

George J. Miller for defendant, appellant. 
Herbert & James for plaintiffs, appellees. 

WINBORNE: C. J. In  this State it  is provided by statute, G.S. 28-1, 
that  the Clerk of Superior Court of each county has jurisdiction with- 
in his county, among other things, to  grant letters of administration 
with the will annexed. 

I n  this State i t  is also provided by statute, G.S. 28-24, that  an 
"administrator cum testamento annexo must observe the will"; that  
"whenever letters of administration with the will annexed are issued, 
the will must be observed and performed by such administrator, both 
with respect to real and personal property"; that  "such administra- 
tor has a11 the rights and powers, discretionary or otherwise, unless 
a contrary intent clearly appears from the will, and is subject to  the 
same duties as if he had been named executor in the will." These pro- 
visions are incorporated in an amendment, 1945 Session Laws, Chap- 
ter 162, rewriting the old statute G.S. 28-24, and repealing all laws 
and clauses of laws in conflict therewith effective on ratification 10 
February, 1945. 

And the general rule is that  after an executor or administrator is 
appointed and qualified as such, his authority t o  represent the estate 
continues until the estate is fully settled, unless terminated by his 
death, or resignation, or by his removal in some mode prescribed by 
statute, or unless the letters be revoked in a manner provided by 
law. See Edu~nrds v. McLawhorn, 218 N.C. 543, 11 S.E. 2d 562. 

I n  the Edwards v. McLawhorn case the Court cites and quotes 
with approval from Johnston v. Schwenck, Ohio St. 124 N.E. 61, 8 
A.L.R. 170, the following: "It is the universal holding that  the author- 
i ty of an executor or administrator to represent the estate continues 
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until the estate is fully settled, unless he is removed, dies, or resigns, 
and that the filing of what purports to  be a final account does not 
extinguish the trust." Indeed, in the case Weyer v. W a t t ,  48 Ohio St.' 
545, 28 S.E. 670, i t  was held that an order by the court directing tha t  
the administrator be discharged, made a t  the time of the filing of a 
final account, does not terminate his authority if assets of the estate 
remain unadministered. Indeed, until the debts have been paid, the 
duties and obligations of the administrator continue. Creech v .  
Wilder. 212 N.C. 162, 193 S.E. 281. 

Moreover i t  is provided by statute G.S. 28-147 tha t  "In addition 
to the remedy by special proceeding, actions against executors, ad- 
ministrators, collectors and guardians may be brought originally to  
the Superior Court a t  term time." Davis v. Davis, 246 N.C. 307, 98 
S.E. 2d 318. '(And in all such cases i t  is competent for the court in 
which said actions are pending to  order an  account t o  be taken by 
such person or persons as said court may designate, and to  adjudge 
the application or distribution of the fund ascertained, or to  grant 
other relief as the  nature of the case may require." Casualty Co. v. 
Lawing, 223 N.C. 8, 25 S.E. 2d 183. 

It now appears from the record and case on appeal tha t  plaintiffs 
here assert claim against the estate of Harry E. Poulos which if es- 
tablished will constitute a debt of said estate, and funds are in the 
hands of the Clerk, as shown in return to  writ of certiorari, which 
would indicate tha t  factually the estate has not been settled, and 
that the duty devolves upon the defendant as administrator c.t.a. 
d.b.n.. to perform his duty as such. 

However it appears tha t  the Clerk of Superior Court made an 
order of discharge of defend,ant. This order is subject to being set 
aside on motion in the cause, and this proceeding may be treated as 
such motion. Craddock v. Brinkley, 177 N.C. 124, 98 S.E. 280. Then the 
way would be open to plaintiffs to assert claim against the adminis- 
trator of the estate. 

It may be that  the court below may find it expedient to allow 
amendment to allege facts to  fit the factual situation in hand. And 
pending decision the court should retain the fundl i n  custodia legis. 

The cause will be remanded to the end that further proceedings 
may be had in accordance with law. 

Error and remanded. 
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G. FRANR KENNE,DP V. VIOLA CARTEiR JAMBS. 

(Filed 27 April, 1960.) 

1. Automobiles 99 41g, 42g- 
Plaintiff's evidence tending to show that he was traveling a t  a law- 

ful speed and entered a street intersection before defendant's car ap- 
proaching the intersection from plaintiff's right, reached the intersec- 
tion, and was struck by defendant's car after plaintiff's car had been 
driven more than half way across the intersection, is held sufficient to 
take the case to the jury on the issue of defendant's negligence and not 
to shaw contnibutory negligence as  a matter of law on the part of plain- 
tiff. G.S. 20-155(b). 

2. Automobiles 9 46: TriaI 5 31& 
Where the trial court charges the law in regard to the statutory 

duties uf a motorist to keep a proper lookout and the statutory prori- 
dons in regard to the right of way a t  a n  intersection, and applies the 
lalw to the evidence in the case, G.S. 20-141(c) ; G.S. 20-156(a), ob- 
jection on the ground that  the court failed to charge on the statutes is 
without merit, i t  not being required that the court read the applicable 
statutes to the jury. 

3. Same- 
Where the court correctly charges the law of the right of way when 

two vehicles approach a n  intersection a t  the same time, the following 
charge of the court on the law a s  to the right of way when one vehicle 
enters the intersection first "all other things being equal", held not mis- 
leading when the charge is construed contexually. 

4. Appeal and  Er ror  8 4 2 -  

The charge to a jury must be read and considered in its entirety, and 
not in detached fragments. 

5. Appeal and  Er ror  8 39- 
The burden is on appellant to show prejudicial error amounting to 

the denial of SQUe substantial right. 

APPEAL by defendant from Pless, J., December 1959 Term, of 
CABARRUS. 

Civil action to recover compensation for damage to an automobile 
resulting from an intersection automobile collision, in which defend- 
ant pleads contributory negligence of the driver of plaintiff's auto- 
mobile, and a counterclaim for damage t o  her automobile. 

The jury found by its verdict that  plaintiff's automobile was dam- 
aged by the negligence of defendant, that  the driver of plaintiff's 
automobile was not guilty of contributory negligence, and awarded 
damages in the sum of $776.00. The jury did not answer the issues 
arising on defendant's counterclaim. 

From judgment entered on the verdict, defendant appeals. 
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John R. Boger, Jr., Clyde L. Propst, JT., and HQrtsell & Hartsell 
for plaintiff, appellee. 

John Hugh Williams for defendant, appellant. 

PARKER. J .  Defendant assigns as error the denial of her motion 
for judgment of compulsory nonsuit renewed a t  the close of all the 
evidence. Her argument in her brief is tha t  her motion should have 
been allowed on the ground of the  contributory negligence of the driv- 
er of plaintiff's automobile as a matter of law. 

Plaintiff's evidence tends t o  show these facts: About 6:45 or 7:00 
p. m. o'clock on Sund~ay, 27 July 1958, Kenneth R. Kennedy, son and 
agent of plaintiff, was driving his father's Chevrolet automobile south 
on Kerr Street in the city of Concord, and approaching its intersec- 
tion with Moore Street. At  the  same time defendant was driving her 
Ford station wagon east on Moore Street in the city, and approach- 
ing the same intersection. Both streets are paved. Kerr Street is about 
26 feet wide, and Moore Street about 25 feet wide. Kerr street runs 
north and south, and Moore Street east and west. At  the  time there 
were no stop signs, stationary or signal, and no yield right of way 
signs at  the intersection. It was a residential district of the  city, and 
the maxlmun] speed of automobiles there was thirty-five miles per 
hour. 

About 500 feet from the intersection Kenneth R. Kennedy checked 
his speed, looked a t  his speedometer, and saw he was going thirty 
miles an hour. He  testified on direct examination: "As I came on into 
Moore Street I saw nothing in the  intersection until my wife scream- 
ed and I was in the intersection most of the  way across when she 
screamed and I looked to  my right just in time to  see Mrs. James' 
car hit my right side. . . . At the time of the  collision the front end 
of Mrs. James' car was about three feet east of the west side of the 
prolongation out into Kerr Street. The front endl of my car was ap- 
proximately equal with the south edge of Moore Street. I was on the 
righthand side of Kerr Street." H e  testified on cross-examination: "I 
was going 30 miles per hour. I was going about the same speed a t  
the time of the collision. I did not slow down as I approached the 
intersection . . . I was familiar with the intersection. . . . I thought 
I had the right of way. I looked but did not slow down. I was ap- 
proximately halfway across the intersection when I saw Mrs. James' 
car. I saw her approximately three to five feet before she struck me." 

On the northwest corner of Kerr and Moore Streets there is a house 
which faces on Kerr Street. It has a hedge around the yard. A wit- 
ness for plaintiff testified: "You would have t o  get out to  the edge 
of Kerr Street before you could see your way safely to  go ahead. You 
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could see from Herr Street to  an automobile on Moore the same dis- 
t.ance you could see from Moore on Kerr. The distance of visibility 
is the same in both directions." 

Plaintiff alleged in his complaint, "that plaintiff's car entered the 
intersection that  Moore Street makes with Kerr Street before the de- 
fendant's car, which was proceeding in an easterly direction on Moore 
Street, entered said intersection; that,  after said Kenneth R. Ken- 
nedy had driven said plaintiff's automobile more than halfway across 
said intersection, a 1955 Ford, owned and operated a t  said time by 
the defendant, entered said intersection and violently struck the plain- 
tiff's automobile in the vicinity of the right front door," and Kenneth 
R. Kennedy testified that  he was approximately half way across the 
intersection when he saw defendant's car three to five feet before 
she hit his car. This distinguishes the instant case from Taylor v. 
Brake, 245 N.C. 553, 96 S.E. 2d 686, which is relied on by defendant. 

Plaintiff has allegata and probata tending to support his theory of 
the case that  he had the right of way by virtue of N.C. G.S. 20-155 (b)  . 
This Court said in the recent case of Cam v. Stewart, 252 N.C. 118, 
113 S.E. 2d 18: "The plaintiff's evidence in the instant case tends t o  
show that  he entered the intersection first. Hence, in our opinion, he 
is entitled to  have his case heard by a jury on appropriate issues, and 
me so hold.'' See also Downs v. Odom, 250 N.C. 81, 108 8.E. Bd 65. 

The question as to whether or not plaintiff was guilty of contribu- 
tory negligence in entering the intersection a t  the time and und~er 
the conditions then existing was for the jury, and the trial judge 
correctly so held, and properly overruled defendant's motion for 
judgment of nonsuit entered a t  the close of all the evidence. 

Defendant assigns as error this part of the charge in respect t o  
the first issue: "Now, Ladies and Gentlemen, as I say, you've got 
to take into consideration all of the surrounding circuinstances for 
the purpose of determining who had the right of way. If a person 
enters an intersection a t  a lawful rate of speed,, all other things be- 
ing equal, and gets into the intersection first, then it  is the duty of 
others to  let him proceed before entering. If he enters i t  a t  an unlanr- 
ful rate of speed or in violation of the reasonably prudent person, 
then, of course, that  law would not apply." 

Defendant contends that  the vice of this part of the charge lies 
in its failure to consider N.C.G.S. 20-141 (c) and N.C.G.S. 20-155 ( a ) ,  
as well as the common law duty of maintaining a proper lookout. 
However, a study of the charge before this challenged part of i t  shows 
that  the trial judge did instruct the jury as to  the duty of maintain- 
ing a proper lookout, and did state in substance the provisions of 
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N.C.G.S. 20-141(c) and N.C.G.S. 20-155(a), though he did not read 
these two statutes to  the jury, and did charge tha t  there is no such 
thing, as an absolute right of way. I n  Batchelor v. Black, 232 N.C. 
314, 59 S.E. 2d 817, the Court said: "This Court has repeatedly 
held tha t  the court need not read a statute to the  jury, and in fact 
the opinions tend to discourage the practice. While the court must 
apply the law to  the evidence (G.S. 1-180) this is often better ac- 
complished by a simple explanation without the involvement of the 
technical language of the statute." 

Defendant further contends tha t  the  challenged par t  of the charge 
"detracted from the previous statement that  the defendant had the 
right of way if the two vehicles 'did approach' the intersection a t  
about the same time. In  fact, the expression 'all other things being 
equal' could have been considcred by the jury as  referring to the 
proposition of the vehicles reaching the intersection a t  approximately 
the same time. This would negate G.S. 20-155 ( a )  ." 

This is said in Bennett v. Stephenson, 237 N.C. 377, 75 S.E. 2d 147: 
"If, on the other hand, the automobile of the plaintiff approaching 
from the left reached the intersection first and had, already entered 
the intersection, the driver of defendant's automobile was under duty, 
to permit the plaintiff's automobile to pass in safety. G.S. 20-l55(b) ; 
Davis v. L o n g ,  189 N.C. 129 (136), 126 S.E. 321; Donlop v. Snyder, 
234 N.C. 627, 68 S.E. 2d 316." 

Defendant's evidence tends to  show tha t  she approached the in- 
tersection a t  not over ten miles an hour, that  when she got to  the 
intersection, she stopped and looked both mays, didn't see any ap- 
proaching traffic, and started into the intersection, that  when she had 
gone three feet in the intersection, the collision occurred. When she 
first saw plaintiff's car, i t  was about two feet in the intersection, 
and, in hcr opinion, was going 40 miles an hour. 

A charge to a jury must be read and considered in its entirety, 
and not in detached fragments. Keener v. B e d ,  246 N.C. 247, 98 S.E. 
2d 19;  T7zncent v. Woody, 238 N.C. 118, 76 S.E. 2d 356. When the 
charge here is read as a composite whole, prejudicial error as  to the 
defendant sufficient to warrant a new trial is not shown. This as- 
signment of error is not tenable. The case of Primm v. King, 249 N. 
C. 228, 106 S.E. 2d 223, relied on by dlefendant, is easily distinguish- 
able. 

The other assignments of error to the charge have been carefully 
considered, and are overruled. 

The burden is on appellant to show prejudicial error amounting 
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to the denial of some substantial right. Johnson v. Heath, 240 N.C. 
255, 81 S.E. 2d 657; Keener v. Beal, supra. This, she has not done. 

No error. 

STATE v. RAYMOND RHODES. 

(Filed 27 April, 1960.) 

1. Homicide 9 2 G  

The direct and circumstantial evidence in this case i s  held sutticient 
to overrule motions for judgment as  of' nonsuit and to support the ver- 
dict of guilty of manslaughter. 

2. Criminal Law § 9- 
The probative weight of the evidence is for the jury; the legal suf-  

ficiency of the evidence is for the court. 

3. Oriminal Law § 101- 
Upon motions to nonsuit in a prosecution in which the State relies 

upon circumstantial evidence, the evidence must be considered in the 
light most favorable to the State and the motions overruled if the evi- 
dence is sufficient to prove the fact of guilt or if i t  conduces to that  
conclusion a s  a fairly logical and legitimate deduction, and thus raises 
more than a mere conjecture of suspicion of guilt. 

4. C1Sminal Law § 51- 

Where the court finds upon supporting evidence that the witness is 
a medical expert, he having performed many autopsies in  the course 
of his work, the testimony of such witness a s  to the cause of death 
based upon his autopsy on the body of the deceased is competent not- 
withstanding the failure of the State to show that  the witness was 
authorized to make the autopsy. I n  the absence of evidence to the con- 
trary it  will be assumed that  the autopsy mas lawfully performed. 

5. Criminal Law § 79-- 

Ordinarily the courts look to the competency of the evidence and not 
to the manner in which it  was acquired. 

6. Criminal Law § 154- 

d n  assignment of error should present only a single question of law 
for consideration. 

7. Criminal Law 8 51- 
Where the court hears evidence and determiaes that the incriminat- 

ing statements of defendant were voluntarily made, the admission of 
testimony thereof will not be disturbed when the record fails to show 
that  the statements were not voluntary. 
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8. Criminal Law 5 4% 
The admismsion into evidence of certain articles of clothing and other 

articles of personal property found a t  the scene held not error. 

9. Criminal Law 5 16% 
The exclusion of evidence cannot be held prejudicial when the record 

fails to show what the witness would have said if permitted to testify. 

10. Criminal Law 5 15- 
An assignment of error based on eight exceptions to the charge held 

to constitute a broadside assignment of error. 

11. Criminal Law Cj 11% 

The order of stating the respective contentions of the State and the 
defendant rests largely in the discretion of the trial court, and an ob- 
jection to the statement of the contention must ordinarily be brought 
to the trial court's attention in apt  time. 

APPEAL by defendant from Phillips, J., a t  October 1959 Term, of 
RICHMOND. 

Criminal prosecution upon a bill of indictment charging defend- 
ant with the murder of Ruth Breeder1 English Rhodes. 

Plea- Not guilty. 
The Solicitor for the State announced in open court that  the State 

would not ask for a verdict of murder in the first degree, but would 
ask for a verdict of murder in the second degree or manslaughter, as 
the jury should find. 

Upon the trial in Superior Court the State offered evidence tend- 
ing to show by direct and circumstantial evidence that  Ruth Rhodes, 
defendant's wife, came to her death as result of injuries inflicted upon 
her by defendant. And the case was submitted to the jury under the 
charge of the court. 

Verdict: Guilty of manslaughter. 
Judgment: Tha t  defendant be confined in the State's Prison and 

assigned to work under the direction of the State Prison Department 
for the State of North Carolina in such place or places as designated 
by said department for the work of prisoners for a period of not less 
than ten nor more than fifteen years. 

Defendant excepts thereto and appeals to  Supreme Court, and as- 
signs error. 

Attorney General Bruton, Assistant Attorney General H .  Horton 
Rountree for the State. 

2. V .  Morgan for defendant, appellant. 
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WINBORNE, C. J. Before taking up the assignments of error in 
the order set forth in the record on this appeal, we find that  excep- 
tions ten, eleven and twelve, in part the basis for assignment of error 
number "1". as well as exceptions sixteen and seventeen, basis for as- 
signment of error number "4") and exceptions twenty-six and twenty- 
seven in part basis for assignment of error "S", are expressly abandon- 
ed by defendant as set forth in brief filed here. 

And when challenged by assignments of error 6 and 7, based upon 
exceptions 19 and 20 to denial of defendant's motions for judgment 
as of nonsuit, the Court is of opinion that  the evidence offered in the 
instant case, taken in the light most favorable t o  the State, and 
giving to it the benefit of reasonable inferences of fact arising there- 
on, as is done in such cases, is substantially sufficient to  take the 
case to the jury and to support the verdict of guilty of manslaughter 
returned by the jury. 

I n  passing upon the legal sufficiency of the evidlence so taken, when 
the State relies upon circunlstantial evidence for a conviction of a 
criminal offense, as in the present case, the rule is that  the facts 
established or advanced on the hearing must be of such a nature and 
so connected or related as t o  point unerringly to the defendant's 
guilt and to exclude any other reasonable hypothesis. S. v. Stiwinter, 
211 N.C. 278, 189 S.E. 868; S.  v. Harvey, 228 N.C. 62, 44 S.E. 2d 
472; S. v. Coffey, 228 N.C. 119, 44 S.E. 2d 886; S. v. Minton, 228 
N.C. 518, 46 S.E. 2d 296; S.  v. Frye, 229 N.C. 581, 50 S.E. 2d 895; 
S. v. Fulk, 232 N.C. 118, 59 S.E. 2d 617; S. v. Hendrick, 232 N.C. 447, 
61 S.E. 2d 349; S.  v. Webb, 233 N.C. 382, 64 S.E. 2d 268; S. v. Jarrell, 
233 N.C. 741, 65 S.E. 2d 304; S.  v. Roman, 235 N.C. 627, 70 S.E. 
2d 857. 

While the probative weight of legally sufficient proof is for the 
jury, the sufficiency of proof in law is for the court. 8. v. Prince, 182 
N.C. 788, 108 S.E. 330. So in considering a motion for judgment of 
nonsuit under G.S. 15-173, the general rule, as stated in S.  v. Johnson, 
199 N.C. 429, 154 S.E. 730, and in numerous other cases before this 
Court, is that  "if there be any evidence tending t o  prove the fact 
in issue, or which reasonably conduces to  its conclusion as a fairly 
logical and legitimate deduction, and not merely such as raises a 
suspicion or conjecture in regard to  it, the case should be submitted 
t o  the jury," approved in S. v. Stephens, 244 N.C. 380, 93 8.16. 2d 431. 

As t o  assignment of error 1, the record points out that  "his Honor 
permitted the State to  call Dr.  B. B. Andcews for examination as a 
witness for the State before showing that Dr.  hndrews had been call- 
ed or ordered to make the autopsy, concerning which he testified, by 
order of the solicitor, coroner, coroner's jury, or any other lawful 
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agency of the State, or that  the same was done by permission of the 
persons entitled by law to  give permission for the performance of 
autopsies, and tha t  his Honor allowed said witness, Dr .  B. B. Andrews, 
to testify relative to his findings brought about by the performance 
of said autopsy." And it is said that this constitutes the basis of de- 
fendant's exceptions 1, 2, 3, 4, 5 ,  6, 7, 8, 9, 10, ll, and 12. R.  pp 4, 
6, 7, 8, 9, 10 and 11. 

I n  respect to  this assignment, first and foremost, the record dis- 
closes tha t  the doctor is a duly practicing licensed physician and sur- 
geon,- specializing in the field of medicine known as  pathology, di- 
recting a laboratory in the hospital in which he now is, among other 
things, performing autopsies for the purpose of determining cause of 
death, and held by the court to be an expert witness. ,4nd i t  is seen 
tha t  on 18 February 1959, the doctor performed an autopsy on the 
body of Ruth English Rhodes a t  Mark's Funeral Home in Rocking- 
ham, and tha t  from his findings, as he described them "on and about 
the body of the deceased", he gave i t  as his opinion, satisfactory to  
himself, tha t  "her death was caused by pulmonary congestion and 
edema due to  subdural hemorrhage of the brain due to  trauma," that  
is, "the laceration and bruises on the face and head." See S. v. Bright. 
237 N.C. 475, 75 S.E. 2d 407; S. v. Mays, 225 N.C. 486, 35 S.E. 2d 
494: Strong's N. C. Index Vol. 1, p. 724. 

And i t  is not contended tha t  there was mistake of identity, tha t  
is, that  the autopsy was performed on body of other than tha t  of de- 
fendant's wife. The doctor was testifying from facts found upon his 
rxamination. Such testimony is competent for an expert. Indeed, in 
the absence of evidence to  the contrary it will be assumed that  the 
autopsy was lawfully performed. 

These exceptions, as contended by the Attorney General. are with- 
out foundation and involve a collateral issue as to  the source from 
which the evidence was obtained. See S. v. JIcGee, 214 K.C. 184, 198 
S.E. 616, where the Court had this to say: "Under the common law, 
with few exceptions, such as involuntary confessions, evidence other- 
wise competent is admissible irrespective of the manner in which i t  
was obtained by the n-itness. The courts look to the competency of 
the evidence, not to the manner in which it was acquired. This rule 
has long been followed in the courts of Korth Carolina," citing cases. 

Finally let i t  be noted that  this assignment of error presents more 
than a single question of law for consideration by this Court, and 
is violative of elementary procedure. See S. 21. Atkins, 242 N.C. 294, 
87 S.E. 2d 507, citing cases. 

As to assignment of error 2, based upon exceptions 13 and 14: These 
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exceptions challenge the voluntariness of the statement made by de- 
fendant to officers. However the record fails to show that  the state- 
ments were not voluntary. And the Court, in the absence of the jury, 
considered evidence offered and determined the voluntariness of the 
incriminating statements. See S. v. Mays, supra, S. u. Rogers, 233 N. 
C. 390, 64 S.E. 2d 572. 

As t o  assignment of error 3, based upon exception 15: This is to  
trial court allowing "the introduction of certain bed clothing, per- 
sonal clothing, and other items as State's Exhibit No. 1." I n  t,his 
there is no error. See 8. v. Vann, 162 N.C. 534, 77 S.E. 295. 

As t o  assignment of error 4, based upon Exceptions 16 and 17: 
The record fails to  show what the witness would have said in answer 
to  the questions asked. Hence there is no error. See S. v. Poolos, 241 
N.C. 382, 85 S.E. 2d 342, and many others. 

Assignment of error 8 :  The record expressly indicates tha t  "this 
constitutes the basis" of defendant's exceptions 21 through 28. And 
these constitute a broadside attack on the charge, and are of no avail. 
S. v. Atkins, supra. 

Assignments of error 9 and 10, based upon defendant's exceptions 
29 t o  39, both inclusive: These relate to the order in which the court 
stated the contentions of the State and defendiant. This is a matter 
in the discretion of the court, and is not ordinarily subject to  attack. 
If, however, there be objection to  statement of a contention i t  is the 
duty of the party objecting to call the matter to attention of the 
court a t  the time, so that  the court niay have opportunity to cor- 
rect the statement if need be. Hence no error is made to appear. 

Assignments of error 11, 12 and 13 are directed to formal matters 
which need no express consideration. These are matters of discre- 
tion, and on the record and case on appeal fail to  show error. 

After careful consideration of the record and case on appeal, as 
a whole, prejudicial error is not made to appear. Hence in the judg- 
ment below there is 

No ermr. 
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P. 31. SCOTT, W. H. PERKINS APiD OCEAN FOREST, INC., A CORPORA- 
TION OF SOUTH CAROLINA, ON BEHALF O F  THEMSELVE8 AND ALL OTHER 

OWNERS OF LOTS, EXCEPT THE EASTERN CAROLINA YACHT CLUB, IN THE 

SUBDIVISION K S O W N  AS JIILES -4WAT LOCATED KEBR ~ E W  BERN, NORTH 
CAROLINA, W H O  MAY AGREE J O I N  IN A N D  BECOME PARTIES TO THIS 

ACTION, V. BOARD OF MISSIO-hjS NORTH CAROLIXA .4A'I\'UA4L 
CONFERENCE, SOUTREASTERN JURISDICTION OF THE METHODIST CHURCH, 
INCORPORATED, A NORTH CAROLIYA CORPORATIOX, A R D  ROBEIRT JIcLEAN 
BOYD, CHARLES T BARKER AND RALPH T. MORRIS, TRUSTEES 
OF THE GABBER METHODIST CHURCH. 

(Filed 27 April, 1960.) 

1. Deeds a 10- 
A restriction that  not more than one dwelling should be constructd 

on any lot in a subdivision is not a restriction limiting the use of the 
property to residential purposes or prohibiting the building of a struc- 
ture on more than one lot, and therefore the building of a church on 
three lots is not a violation of the restriction. 

Covenants restricting the use of property impose servitudes in de- 
rogation of the usual right to the f ~ e  and unfettered use of land by the 
owner, and such covenants a re  to be strictly construed and may not 
be enlarged by inference, implication or strained construction. 

A4 covenant restricting the placing of a structure nearer than fifteen 
feet from the sidelines of a lot relates, in a n  instance where several 
lots a re  owned by one person, to the outside lines, and does not pro- 
hibit such owner from placing a single structure on several lots when 
the structure is not nearer than fifteen feet from the outside lines, 

APPEAL by plaintiffs from Paul, J., February Term, 1960, of CRAVEN. 
The plaintiffs herein are owners of lots in a subdivision known as  

Miles Away, a plat of which is recorded in the office of the Register 
of Deeds in Craven County, North Carolina. 

Plaintiff Ocean Forest, Inc. developed and subdivided the real 
estate involved into lots. The plaintiff corporation still owns one 
lot. Defendants obtained lots Nos. 11, 12 and 13 in the s~bd~ivision 
by mesne conveyances. The deeds t o  all the lots in the subdivision, 
with the exception of two conveyed to  the Eastern Carolina Yacht 
Club, contain the following restrictive language: ' 'SUBJECT T O  T H E  
FOLLOTVIKG RESTRICTIONS AND COVENANTS and a viola- 
tion of the same shall entitle any other owner or owners of lots in 
said Subdivision to  maintain an  action for the  enforcement of said 
restrictions, namely: 

"1. There shall not be constructed on said lot more than one (1) 
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dwelling house, but this restriction shall not be interpreted to  pre- 
vent the construction of quarters for domestic servants actually em- 
ployed by the owner or occupant of said lot in any building such as 
a garage or other outbuilding. 

"2. No building shall be constructed nearer than fifteen (15') feet 
from the side lines of said lot, nor nearer than twenty-five (25) feet 
from the line of the  river shore." 

Plaintiffs, Ocean Forest, Inc. and other lots owners similarly sit- 
uated, bring this action to enjoin the defendants from constructing 
a church on their lots, which plans contemplate a building essential- 
ly in a "U" shape, covering portions of all three lots owned by the 
defendant Board of Missions. 

The court below held the construction of a church as contemplated 
would not be in violation of said restrictions and entered judlgment 
accordingly. The plaintiffs appeal, assigning error. 

R. E.  Whitehurst, David S. Henders0.n for plaintiffs. 
A. D .  Ward for defendants. 

DENNY, J.  It is clear tha t  the owners of lots in the subdivision 
under consideration may not build more than one residence on each 
lot owned, but there is no restriction limiting the use of the property 
for residential purposes only, or prohibiting the building of a resi- 
dence or other building on more than one lot. 

I n  the case of Const~uct ion Co. v. Cobb, 195 N.C. 690, 143 S.E. 
522, the question for decision was whether a building restriction pro- 
viding tha t  the lot of land thereby conveyed "shall be used for resi- 
dential purposes only * * " and there shall not a t  any time be more 
than one residence or dwelling house on said lot (servants' house ex- 
cepted)," is violated by the erection on said premises of an apart- 
ment house containing four apartments, each designed for a family 
or family group. This Court upheld the ruling of the court below, to  the 
effect the restriction did not prohibit the erection of the proposed 
apartment house. Stacy,  C.  J., speaking for the Court, said: "If the 
parties wanted to  prohibit the building of an apartment house on 
the defendant's lot, they could easily have said so in language iin- 
porting such intent. 

"It is the position of a number of courts that,  in the absence of 
clear and unequivocal expressions, restrictive covenants ought not 
to be expanded, but rather buckled in against those claiming their 
benefit and in favor of free and unrestricted use of property. 27 R.C.L., 
756, et seq. 'It is a well settled rule that,  in construing deeds and in- 
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struments containing restrictions and, prohibitions as to the use of 
property conveyed, all doubts should be resolved in favor of the free 
use thereof for lawful purposes in the hands of the owners of the fee.' 
Hunt v .  Held, 90 Ohio St., 280, 107 N.E. 765, L.R.A. 1915 D, 543." 

It was likewise said in Hege v .  Sellers, 241 N.C. 240, 84 S.E. 2d 
892, "Restrictive covenants are not favored. As was said by this 
Court in Callaham v .  Arenson. 239 N.C. 619, 80 S.E. 2d 619, 624, 
'Further. i t  is to be noted that  we adhere to  the rule tha t  since these 
restrictive servitudes are in derogation of the free and unfettered 
use of land, covenants and agreements imposing them are to be 
strictly construed, against limitation on use. Craven County v .  First- 
Citizens Banlc & Trust Co., 237 K.C. 502, 75 S.E. 2d 620.' The courts 
are not inclined to put restrictions in deeds where the parties left 
them out.'' 

In  Turner v. Glenn, 220 N.C. 620, 18 S.E. 2d 197, this Court said: 
"Restrictive covenants cannot be established by par01 evidence or 
otherwise save by a recordable instrument containing adequate words 
so unequivocally evincing the party's intention to limit the free use 
of the land tha t  its ascertainment is not dependent on inference, im- 
plication or doubtful construction. Thon~pson, Real Property, Vol. 7, 
p. 64; Holliday v. Spahr, 282 Ky. 4.5, 89 S.W. 2d 327." 

It is also said in 26 C.J.S., Deeds, section 164 ( 3 ) ,  page 1115, "A 
provision as to  the character ands location of dwellings which may 
be erected on the premises has been held not in itself to constitute 
a restriction of the premises to residential use, * "' citing Spomz v .  
Overholt. 175 Kan. 197, 262 P. 2d 828; Holliday v. Spahr, 262 Ky. 
45, 89 S.K. 2d 327; Reed v .  Docterman, 95 N..J. Eq. 240, 122 A.  745, 
s.c. 97 S.J. Eq. 544, 128 A. 921. 

In  the cace of Holliday v. Spnhr, supra, the development consisted 
of more than 300 acres of land, and the deeds contained the follow- 
ing: "No dwelling house shall be built in any part  of said addition, 
when Inid, off into streets, lots and alleys, closer than 25 feet to the 
pavement line, and no residence shall be built on Boone .Avenue or 
Beln~ont Street, which is non- known as the Colbyville Pike, costing 
less than * * * $3,500.00 " * * . " The development was advertised in 
the papers as  an exclusive residential area. The Court said: "The 
essence of the restrictions is, if the owner erects a residence thereon, 
the samc shall cost not less than the sum designated in the deed, and 
no newer the street fronting the same than the distance fixed in it. 
At  most. such are no more than limited 'building restrictions,' and 
not a limitation on the free use of the  land." 

Furthermore, \ve holdl that  the restriction. "No building shall be 
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constructed nearer than fifteen (15') feet from the side lines of said 
lot * * *" is applicable only to the outside lines of the  lots involved. 
36 A.L.R. 2d, Anno. - Covenants - Building Side Lines, 871; Gold- 
stick v. Thomas, 237 Mich. 236, 211 N.W. 666; Shaffer v. Temple 
Beth Enzeth, 198 App. Div. 607, 190 N.Y.S. 841; Busch v. Johnstone, 
107 Fla. 631,145 So. 872; Struck v. Kohler, 187 Ky. 517, 219 S.W. 435. 

I n  Struck v. Kohler, supra, the Court said: "The limitation in the 
restriction is that  the improvement on each lot shall consist of only 
one building and i t  is clear tha t  two residence buildings could not 
be erected on each lot without violating the restriction; but we do 
not think the restriction prohibited the erection of one building for 
residence purposes tha t  might cover two or more lots. If one resi- 
dence building, large enough t o  cover two lots, or even three, was 
erected, i t  could not be said t h a t  there was more than one building 
on each lot. We think i t  is clear tha t  a purchaser of two or more lots 
might, if he wishes, put  his residence on the center lot and leave the 
lots on either side vacant, or tha t  he might build his residence on 
two of the lots and leave one of them vacant. I n  other words, the  
restriction does not impose any limitation on the right of the lot 
owner as t o  the size of the residence to  be erected, or confine i t  to  a 
building t h a t  could be placed on one lot." 

The judgment of the court below is 
Affirmed. 

JAMJ3S IVEY WILLIAMSON V. JAMES HAL VARNEaR AND 
LULA LUTHER SAUNDE'RS. 

(Filed 27 April, 1960.) 

1. Pleadings § 8: Trial 8 26- 
The allowance of nonsuit in favor of a defendant sought to be held 

liable under the doctrine of respondent superior does not affect such 
defendant's counterclaim against plaintiff for damages to property. 

2. Automobiles § 11- 
The operation of a n  automobile on the public highway a t  night with- 

out lights is negligence per se.  G.S. 20-129. 

3. Automobiles § 41h- 
Evidence tending to show that the operator of defendant's car, travel- 

ing north, gave the signal for a left turn a t  a n  intersection, waited 
until a car with headlights burning traveling south, passed, and then 
proceeded to turn left, and was struck by plaintiff's car which wag 
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traveling south a t  a n  excessive rate  of speed without headlights, raises, 
on defendant's counterclaim, the issue of plaintitf"~ negligence for the 
determination of the jury, and plaintiff's evidence in conflict there- 
with cannot entitle plaintiff to nonsuit on the counterclaim. 

4. Automobiles § 35; Pleadings 3 1 0 -  
Where plaintiff alleges negligence on the part of the defendant driver 

and that  the driver was the agent of defendant owner, there is no 
necessity, upon the filing of a counterclaim by defendant owner to re- 
cover for damages to his vehicle, for plaintiff to repeat the allegation 
of negligence and the imputation of such negligence ,to defendant own- 
er. and the filing of a reply to the counterclaim is not required. 

3. Automobiles § 54f- 
Where plaintiff alleges that defendant driver was the agent of de- 

fendant owner and was acting in the course of the employment a t  the 
time of the collision, and that  defendant owner admitted the owner- 
ship of the vehicle, plaintiff is entitled to the benefit of G.S. 20-71.1, 
and upon defendant owner's denial of the agency and the introduction 
of evidence that  the driver was a bailee, an issue of fact is raised for 
the determination of a jury. 

APPEAL by defendant Varner from Armstrong, J., Ko.veinber 1959 
Civil Term, of RANDOLPH. 

This action was instituted in N a y  1959 by plaintiff against defend- 
ants. hereafter respectively designated as Varner and Saunders, to  
recover damage to plaintiff's automobile sustained in a collision 
occurring about midnight 14 May 1959 a t  the intersection of High- 
way 220. sometimes referred to  as Fayetteville Street, and Walker 
-$venue in Asheboro. Plaintiff alleged that Varner was the owner 
of an automobile operated with Varner's consent by Saunders, the 
collision was the result of the negligent operation by Saunders, in 
that she operatedl in a reckless manner, a t  an excessive rate of speed, 
and turned to  her left immediately in front of plaintiff without warn- 
ing. 

Saundere, answering, admitted tha t  she was operating Varner's 
automobile. She denied tha t  she was acting as his agent. asserting 
the motor vehicle had been loaned t o  her for her benefit. She de- 
nied negligence, asserted contributory negligence to defeat plain- 
tiff's claim. asserting specifically tha t  he operated his motor vehicle 
without headlights a t  an unlawful rate of speed and collided with 
her after she had given proper signals of her intention to  make a 
left turn and had traversed the greater part  of the intersection. She 
did not assert a counterclaim. 

Varner answered and admitted ownership of the vehicle driven by 
Saunders. He  averred that  Saunders was operating the vehicle for 
her personal use but with his consent. He  denied any negligence on 
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his part  or on the part  of Saunders. He  pleaded contributory negli- 
gence on the part  of plaintiff to defeat plaintiff's claim, asserting 
the same acts of negligence alleged by Saunders. He  then asserted 
a counterclaim for damage done t o  his motor vehicle in the colli- 
sion. The negligence charged against plaintiff by Varner was unlaw- 
ful speed, failure to maintain a proper lookout, and operation with- 
out lights. The cause was tried a t  the September Term of Randolph 
at which time Judge Sharp, then presiding, allowed the motion of 
Varner for judgment of nonsuit. 

Issues were submitted to  the jury to deternine Saunders' negli- 
gence, plaintiff's contributory negligence, damage to plaintiff's motor 
vehicle and negligence of plaintiff causing injury to Varner's motor 
vehicle. The jury answered the issue of Saunders' negligence in the 
affirmative, contributory negligence in the negative, assessed damages 
and found no negligence on the part  of plaintiff causing damage to  
Varner. On motion of defendants the court in its discretion set the 
verdict aside and ordered a new trial. It allowed plaintiff to amend 
his complaint. Pursuant to  this authorization, plaintiff amended his 
complaint to  specifically allege tha t  Saunders was a t  the time of the 
collision operating the automobile as Varner's agent and in the  scope 
of her en~ployment. It was also amended to allege Saunders' failure 
to  yield the right of way. 

The cause was heard on the amended pleadings a t  the November 
Term 1959. -4t the conclusion of all the evidence the motion of de- 
fendants to nonsuit plaintiff's action was allowed. The motion of 
plaintiff to nonsuit Varner's counterclaim was likewise allowed. Var- 
ner excepted and appealed. Plaintiff did not appeal from the judg- 
ment dismissing his action. 

H .  W a d e  Y a t e s  for  appellant James  Hal  T'arner. 
N o  counsel contra. 

RODMAN, J. The sole question now for consideration is the cor- 
rectness of the ruling nonsuiting the counterclain~ of Varner. The 
judgment entered a t  the September Term on Varner's motion dis- 
missing plaintiff's action against Varner did not affect Varner's claim 
against plaintiff. Varner's cause of action stated as a counterclaim 
remained on the docket and required a determination. G.S. 1-183.1. 

Varner cannot recover from plaintiff unless plaintiff negligently 
caused damage to  Varner's motor vehicle. To  establish negligence 
proximately causing damage, Varner alleged that  plaintiff was operat- 
ing his motor vehicle on a public highway a t  night and without lights. 
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If so, this was a violation of a statutory provision, G.S. 20-129, en- 
acted for the protection of those using the highways. Such violation 
is a misdemeanor, G.S. 20-176, and is negligence per se. S .  v. Xorris, 
242 N.C. 47, 86 S.E. 2d 916; S. v. Eason, 242 N.C. 59, 86 S.E. 2d 
774; Thomas v. Motor Lines, 230 N.C. 122, 52 S.E. 2d 377; Aldridge 
v. Hasty ,  240 N.C. 353, 82 S.E. 2d 331; Chaffin v. Brame, 233 N.C. 
377, 64 S.E. 2d 276. 

There is positive and unequivocal evidence from Varner's witnesses 
that  plaintiff's automobile had no lights. He was traveling south on 
Highway 220. Varner's automobile, operated by Saundlers, was travel- 
ing north on that  highway. Varner's evidence is sufficient to support 
a finding tha t  Saunders, traveling north, gave signal of her inten- 
tion to turn left into Walker Avenue. She was confronted with a 
green light. A car with headlights was approaching. She stopped and 
waited for that  car to pass. Seeing no other car approaching and with 
a signal indicating her intention, she executed her turn and was in 
the intersection and past the center of the intersection when she was 
struck by the motor vehicle operated by plaintiff traveling a t  an un- 
reasonable rate of speed under existing conditions. Plaintiff main- 
tained, tha t  his vehicle was equipped with headlights, tha t  he saw 
Saunders approaching, saw the turn signal that she gave, but did not 
anticipate tha t  she would execute a left turn immediately in front 
of him. This dispute with respect to the factual situation can only 
be resolved by a jury, unless a jury trial is waived and the judge 
is permitted to find the facts. 

Plaintiff filed no reply to Varner's counterclaim. He  does not, 
eo nomine, allege contributory negligence as a defense to the count- 
erclaim. His complaint does, however, allege negligence on the part  
of Saunders, and he alleges that  Saunders was Varner's agent. The 
allegations so made are, in our opinion, sufficient to serve as a plea 
imputing Saunders' negligence to Varner and sufficient to defeat Var- 
ner's claim, if established. There was no necessity for merely repeat- 
ing the same allegations with respect to  the negligence of Saunders 
and the imputation of this negligence to  Varner. 

If the jury should find that  plaintiff was negligent and that  hie 
negligence was one of the proximate causes of the damage to  Var- 
ner's automobile, whether the liability so created could be defeated 
by negligence of Saunders would depend updn the relation existing 
between Saunders and Varner. Plaintiff alleges that  Saunders was 
Varner's agent and a t  the time of the collision was acting in the 
course and scope of her employment. He  alleges and Varner admits 
ownership of the vehicle driven by Saunders. Plaintiff has, there- 
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fore, the benefit of the statutory presumption of agency. G.S. 20-71.1. 
If Saunders was an agent of Varner, and she was negligent, and such 
negligence was a proximate cause of the collision, Varner could not 
recover. 

Varner and Saunders, however, deny the allegations of agency 
and alleged facts establishing the relationship of bailor and bailee 
between Varner and Saunders. In an action by bailor against a third 
party, bailee's negligence is not imputed to bailor. Sink v. Sechrest, 
225 N.C. 232, 34 S.E. 2d 2;  Martin v. Bus Line, 197 N.C. 720, 150 
S.E. 501. 

Hence an issue of fact arises on the pleadings and evidence, name- 
ly: Was Saunders the agent of Varner? If Saunders was agent and 
acting in the scope of her agency, her negligence would be imputed 
to her principal, Varner, and would bar recovery by him. If she was 
not his agent, but a mere bailee, her negligence would not defeat 
Varner's claim. 

Whether Saunders was guilty of negligence which was the proxi- 
mate cause of the collision is, also, we think, a question of fact that 
must be decided by a jury. Since the rights of the parties cannot 
be determined as a matter of law, i t  follows that the judgment is 

Reversed. 

LULA H. HERRING, WIDOW; FOILREST HElrRRING AND WIFE, mRO"J?HY 
B. H m R I m ;  JASTEiEL H. FIELDS AND HUSBAND, JEiSSE F I m D S ;  
HUNICE W. HODGBS, Wmow; PEESIS H. CRAWFORD AND HUB- 

BAND,' P. H. ORAWFORD, JR.;  AND MARY H. WARREN AND HUS- 

BAND, A. D. WBRREN, JR. V. VOLUME mRCMANDISE, INC., A 

OORPORATION, AND EFIRShS DDPARTMENT STORE OF KINSTON, 
N. C., INC., A CORPORATION; JOlHN M. BELK, R. L. M.4NSFIELD A N D  

GIBSON L. SMITH. 

(Filed 27 April, 1960.) 

1. Frauds, Statute Of, 8 612: Landlord a n d  Tenant  8 10%- 
Svidence that  the agent of lessons advised the agent of lessee that  

lessors, effective the end of that  month, would accept the lessee's prior 
offer to surrender the premises more than three years before the end 
of the term, and that  the lessee assigned the lease during the same 
month and the assignee took possession of the property, ia held insuf- 
flcient to support a cause of action by lessors against the lessee's as- 
signee, since the agreement to accept a surrender of the lease a t  a 
future date was executory and precluded by the statute of frauds. 
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2. Estoppel 5 4- 
Estoppel may not be invoked in order that the person asserting the 

estoppel may gain a profit, 'but estoppel may be asserted only as  a shield 
to save him harmless. 

APPEAL by plaintiffs from Fountain, S.  J., September 8, 1959 Term, 
of LENOIR. 

Plaintiffs seek to recover damages for the asserted wrongful de- 
tention of their property described in a lease from them to  Efird's 
Department Store of Kinston, N. C., for a term to expire 31 January 
1960. They allege Volume Merchandise was in actual possession, 
claiming the right to  occupy by virtue of an assignment of the lease 
which had a t  the time of the assignment terminated by surrender 
or estoppel. Defendants asserted rightful possession and pleaded the 
statute of frauds to  repel the alleged termination of the lease. The 
case was here a t  the Fall Term 1958 on appeal by plaintiffs from 
a judgment based on the pleadings. See 249 N.C. 221, 106 S.E. 2d 
197. At the conclusion of plaintiffs' evidence the court granted the 
motions of defendants for nonsuit and plaintiffs appealed. 

Jones, Reed & Griffin, White & Aycoclc for plaintiff appellants. 
John G. Dawson and Albert W .  Cowper for Volume Merchandise, 

Inc. and David M. McConneLl and John L. Green, Jr., for Efird's De- 
partment Store of Kinston, N .  C., Inc., John M .  Belk, R. L. Mans- 
field, and Gibson L. Smith. 

RODMAN, J. When the case was here before we held the statute 
of frauds was applicable to  a par01 offer to surrender a lease having 
more than t.hree years to  run, but had no application to  an agree- 
ment t o  terminate consummated by an actual surrender. We also 
held the doctrine of estoppel in pais could be invoked when the facts 
were sufficient to  call for its application. 

The questions now for determination are: (1) I s  there any evidence 
of an agreement to  terminate consummated by an actual surrender? 
(2) I s  there evidence sufficient to support plaintiffs' claim of estoppel? 

The evidence viewed most favorably for plaintiffs suffices to per- 
mit a jury to  find these facts: Belk's and Efird's, corporate struc- 
tures, owned competing subsidiary corporations located in Kinston. 
Belk's acquired the stock of Efird's and thereby gained control of its 
subsidiary, defendant Efird's Department Store of Kinston. J. M. 
Belk became its president. Defendants Mansfield and Smith, real 
estate agents of Belk's, were also agents for defendant Efird's. J .  M. 
Tyler was the merchandise manager of Belk-Tyler Company, Belk's 
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subsidiary in Kinston. Early in October 1956 Mansfield and Smith 
went to Kinston, hoping t o  arrange a cancellation of the lease held 
by defendant Efird's. They were introduced by Tyler to P. H. Craw- 
ford, Jr., agent for the owners, as persons in charge of the real estate 
operations of defendant Efird's. Mansfield and Smith offered to can- 
cel and surrender the lease, but Crawford refused to  accept cancella- 
tion and surrender without compensation. Efirdl's declined to make 
any payment for the privilege of surrendering. Crawford was given 
Mansfield's and Smith's address in Charlotte where he could com- 
municate with them if the owners wished to accept the offer to sur- 
render. He  was told that  any offer he had to communicate could be 
given to Tyler. Following this conference, Crawford and the Belk 
interests each began looking for a tenant for the property. On 8 Nov- 
ember 1956 Crawford notified Tyler he had arranged1 to lease the 
property as of 1 December 1956 to Miles Shoes of Kinston, Inc., 
and would therefore accept the offered cancellation effective 1 De- 
cember 1956. Tyler indicated his approval. 

Defendant J. M. Belk, as president of Efird's, assigned the lease 
to Volume Merchandise in November. This assignment was part of 
a contract between the Belk interest and Volume Merchandise cover- 
ing the assignment of several leaseholds. Belk notified Tyler that  the 
assignment had been made and was then informed by Tyler that 
Crawford had contracted t o  lease the property beginning 1 December 
1956 to  Miles Shoes of Kinston, Inc. Belk thereupon telephoned Craw- 
ford and informed him of the assignment by Efird's to Volume Mer- 
chandise. The lease from plaintiffs to  Efird's provided for a monthly 
payment of $400 for the period here in controversy. The lease which 
Crawford as agent for the owners arranged with Miles Shoes provided 
for a guaranteed minimum monthly rent of $660 plus additional rent if 
the shoe company's sales should exceed estimated amounts. The con- 
tract with the shoe company provided for a ten-year term with the 
right to  renew for additional periods. 

Defendant Volume Merchandise, pursuant to the assignment, took 
possession of the property. The $400 monthly rent as provided in 
the lease under which it took possession has been paid. 

Assuming but not deciding there is evidence t o  show that Tyler 
had authority to act for defendant Efird's on 8 November 1956, the 
evidence does no more than show an agreement t o  terminate a t  a 
future date, to wit, 30 November 1956. Such an agreement is within 
the statute of frauds and not having been consummated by an actual 
surrender, the lease remained in force, binding on lessors and lessee. 

Plaintiffs make no claim that  they have suffered any loss by the 
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refusal of Efird's to comply with the asserted agreement to terminate. 
Crawford testified: "So if the landowners lose this case they will 
still be in the position they were in before negotiations were started 
about surrendering the Efird lease." Equity does not estop one from 
asserting his legal rights t o  enable another to make a profit which 
he could not otherwise obtain. As said in Lindsay v. Cooper, 94 Ala. 
170, 33 Am. St. Rep. 105: li(E)stoppels are protective only, and are 
to be invoked as shields, and not as offensive weapons. Their opera- 
tion, in all cases, should be limited to saving harmless, or making 
whole, the person in whose favor they arise, and they should not in 
any case be made the instruments of gain or profit." Miller v. Casualty 
Co., 245 N.C. 526, 96 S.E. 2d 860; Textile Corp. v. Hood, Comr. o f  
Banks, 206 N.C. 782, 175 S.E. 151 ; Trust Co. v. W y a t t ,  191 N.C. 133, 
131 S.E. 311; Leroy v. Steamboat Co., 165 N.C. 109, 80 S.E. 984; 
Rainey v. Hines, 120 N.C. 376; East v. Dolihite, 72 N.C. 562; Estop- 
pel, 19 Am. Jur. sec. 85, 31 C.J.S. sec. 74. 

Affirmed. 
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JIRS. MYRTLE J. BROWN A N D  MELVIK JOHNSON, EXECUTORS UNDER 

THE LAST WILL AND TESTA~IEST OF THE LATE HASSIE  M. JOHNSON: 
A N D  MRS. MYRTLE J. BROM7N, INDIVIDUALLY, A N D  MELVIN JOHN- 
SON, INDIVIDUALLY, V. MRS. MARY J. BTRD,  VANCE JOHNSON, 
MRS. LURA J. WOOD, AVERY JOHNSON, CLAUDE B. JOHNSON, 
MRS. ISABELLE J. GREGORY, MRS. EMMA J. DBNIEL'S, MRS. 
GWENDOLYN J. AVERT, T I M  JOHNSON, MACK BYRD, MRS. LOIS  
J3. F I S H E R ,  DR. D W I G H T  J. BROWN, JR . ,  MRS. FRANCES B. LUGO, 
MRS. HORTENSE W .  PARKER,  MRS. W E E C E  W. DUFFY,  MACK 
L. WOOD, GENE WOOD, MRS. JANICE W. McLEOD, MRS. B I L L I E  
W. SAWYEIR, MRS. STELLA J. CALDWELL, THOhfAS R. JOHNSOR', 
WILLIAM E R W I N  JOHNSON, GERALD J. JOHNSON, MRS. MAR- 
GARET J. TEIMPLE, MRS. H E L E N  J. BTRD,  MES. GLADYS J. 
BYRD, MRS. PAULINE J. ShII?W, J E R R Y  JOHNSON, BILLY JOHN- 
SON, WILLIAM PREISTON JOHNSON, CLIFTON JOHNSON, MRS. 
BEULAH J. McDONALD, MRS. EVELYN J. STEPHENSON, DALLAS 
B. JOHNSON, CLAYTON JOHNSON, EDWARD JOHNSON, MRS. 
ROTHA J. McLAMB, MRS. JUANITA J. STRICKLAND. R A L P H  
TURLINGTON, MRS. THELMA T.  SNIPES,  COLMAN TURLINGTON, 
hfRS. EtLOISE T. GREGORY, MRS. KATHLEEN T.  BOWDER', BOBBY 
TURLINGTON, JIRS. MARGARET T GREGORY, WBLLACE DAN- 
IELS,  LT.  T. W. DANIELS,  JR. ,  S/SGT. CHARLEIS V. DANIELS, 
MRS. PATSY DANIELS BBCUZZI, AND MRS. VOLA JOHNSON. 

(Fi led  27 bpr i l ,  1960.) 

Wil ls  §§ 7, 34- 
Where there  a r e  only two subscribing witnesses to a n  attested 

will, such witnesses may not  t ake  under the  will, G.S. 31-10, a n d  judg- 
men t  t h a t  suoh witnesses were  enti t led to  t ake  the i r  respective sha re s  
bequeathed to them by the  will a s  members of a class mus t  be held fo r  
error.  

APPEAL by certain (sixteen) defendants, Mrs. Gwendolyn J .  Avery, 
et  al., from Will iams,  J. ,  October Term, 1959, of HARNETT. 

Civil action under the Declaratory Judgment Act, G.S. 1-253 e t  seq., 
for construction of the last will and testament of Hassie M. Johnson. 
The testator died June 18, 1957. His will, dated November 6, 1952, 
was duly probated and letters testamentary were issued on July 5, 
1957. 

Plaintiffs instituted this action as executors and also as individiuals. 
Mrs. Myrtle J. Brown is a sister of Hassie h l .  Johnson. Melvin John- 
son is a son of Avery Johnson, a surviving brother of Hassie M .  
Johnson. 

Hassie M. J o h s w  had nine brothers and sisters. Eight survived 
him and are now living. Each of these eight had a child or children 
who survived the testator and are now living. These nieces and 
nephews of the testator number thirty-nine. Will Johnson, a brother, 
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predeceased the  testator. H e  had four children, all of whom survived 
him and the  testator and1 are now living. All of the  forty-three nieces 
and nephews of Hassie 11. Johnson are of full age and su i  jwis except 
Mrs. Pa t sy  Daniels Bacuzzi, wliosc mother is a surviving sistcr of 
Hassie 31. Johnson. 

The  defendants are:  (1) The  surviving brothers and sisters, ex- 
cept plaintiff N r s .  blyrt le J. Brown; (2)  the  surviving nieces and 
nephews, except plaintiff Melvin Johnson; and (3) Mrs. Vola John- 
son, not related to  the  testator by blood. 

Separate answers were filed by  (1) Mrs.  Gwendolyn J. Avery, e t  al., 
children of brothers and sisters 1vho survived Hassie M. Johnson, (2) 
Mrs.  Vola Johnson, and ( 3 )  the guardian ad  l i t e m  of Patsy  Daniels 
Bacuzzi. 

The  questions presented relate solely to the  following dispositive 
provision : 

"2nd-That all of the Johnson Furniture Co. Store and 1 Chev- 
rolet Car  and all the  Benefits of the  J r  0 U A M, Sta te  8 
Xational, The P 0 S of X and the  Sons & Daughter of Liber- 
ty Be divided equal among all nly Brothers and Sisters and the  
chlldren except Melvin Johnson Two Extra  Shares and Mrs. Vola 
Johnson 1 share t h a t  are living a t  the  time of my  Death." 

Plaintiffs allege the  amount for distribution under saidi dispositive 
provision is $21,735.17 less costs. Mrs .  Vola Johnson denies this al-  
legation and asserts she has a $3,200.00 claim against t he  estate for 
services rendered Hassie 31. Johnson. 

The  court concluded t h a t  each of the  eight surviving brothers and 
sisters was entitled to  receive one full share (1/16 par t )  ; t h a t  each 
of the  four children of Will Johnson was entitled t o  receive a full 
share (1/16 par t )  ; t h a t  X r s .  Vola Johnson was entitled to  receive 
a full share ( l i 1 6  par t )  ; and tha t  ?\Ielvin Johnson was entitled to  
receive three full shares (3/16 pa r t ) .  

.Judgment, in accordance with this construction of the  will, was en- 
tered. Fifteen of the nieces and nephews of Hassie 31. Johnson, child(- 
ren of a surviving brother or sister, and also Mrs.  Vola Johnson, ex- 
cepted and appealed. 

H o w a r d  G.  G o d w i n  f o r  plaintif fs,  appellees.  
R o b e r t  ll-lorgan a n d  M c L e o d  a n d  ~ l f c l e o d  for de fendan ts ,  appel lants .  

BOBBITT. J .  Plaintiffs allege tha t  the  four children of Will John- 
son "were called 'the children' by the  said Hassie M. Johnson d u ~ .  
ing his lifetime." The answers deny this allegation. The  answer of 
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Mrs. Gwendolyn J. Avery, et al., alleges that  Hassie M. Johnson re- 
ferred, to  all of his nieces and nephews as "the children." The court 
made no finding of fact as to  this controverted matter. 

The judgment contains recitals to  the effect (1) that  the facts are 
not in dispute, and (2) that  the court ('heard the evidence, stipula- 
tions and written contentions of the parties," and made the findings 
of fact set forth in the judgment. The record before us contains neith- 
er evidence nor stipulations. If the "circumstances attendant" when 
the will was executed are to  be considered in ascertaining the intent 
of the testator, there must be stipulations or evidlence and findings 
of fact with reference thereto. See Entwistle v. Covington, 250 N.C. 
315, 108 S.E. 2d 603; Trust Co. v. Wove, 243 N.C. 469, 91 S.E. 2d 
246; S. c., 245 N.C. 535, 96 S.E. 2d 690. We would be reluctant t o  
construe the will in the absence of stipulations or evidence and find- 
ings of fact relating t o  the question of fact raised by the pleadings 
as  t o  the identity of the persons referred t o  by the testator as "the 
children." Be that  as i t  may, the judgment must be vacated for the 
reason stated below. 

Under the judgment, Melvin Johnson, a plaintiff, and Mrs. Vola 
Johnson, a defendtant, are adjudged beneficiaries. Yet i t  appears on 
the face of the record that  these two persons were the attesting wit- 
nesses, and the only attesting witnesses, to  the will. The record in- 
dicates, and i t  was stated on oral argument, that  the will mas pro- 
bated as an attested will. 

G.S. 31-10, as amended by Ch. 1098, Session Laws of 1953, and 
by Ch. 73, Session Laws of 1955, provides: 

"(a)  A witness to  an attested written or a nuncupative will, to 
whom or t o  whose spouse a beneficial interest in property, or a 
power of appointment with respect thereto, is given by the will, 
is nevertheless a competent witness to  the will and is competent to  
prove the execution or validity thereof. However, if there are not 
a t  least two other witnesses t o  the will who are disinterested, the 
interested witness and his spouse and any one claiming under him 
shall take nothing under the will, and so far only as their interests 
are concerned the will is void. 

" (b)  A beneficiary under a holographic will may testify to  such 
competent, relevant and material facts as tend t o  establish such 
holographic will as a valid will without rendering void the benefits 
t o  be received by him thereunder." 
Upon the present record, Melvin Johnson and Mrs. Vola Johnson 

take nothing under the will and so far as their interests are con- 
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cerned the will is void. Hence, the judgment is vacated and the cause 
remanded for hearing de novo. 

Judgment vacated, cause remanded. 

STATE v. ISSAC V. DEWITT. 

(Filed 27 April, 1M0.) 

1. Homicide § 20- 
In a prosecution for involuntary manslaughter, a charge which fails 

to define culpable negligence and proximate cause must be held for error. 

2. Criminal Law § 107- 
The court has the affirmative duty of instructing the jury a s  to the 

law applicable to the facts in  the case, and this duty is not discharged 
by a mere statement of the State's contentions. 

APPEAL by defendant from Williams, J., December, 1959 Term, 
JOHNSTON Superior Court. 

Criminal prosecution upon indictment charging involuntary man- 
slaughter. At  the trial the  defendant was not represented by counsel. 
The evidence tended to  show tha t  about one o'clock, P. M., August 
16, 1959, the defendant was driving a Ford station wagon north on 
U. S. Highway 301 in Johnston County Eye-witnesses stated he was 
driving 70 miles per hour, darting in and out of traffic, passing other 
vehicles also going north. As he attempted to pass a vehicle near a 
bridge over Holt Lake, the gap between two cars in front closed and, 
in attempting to  cut back too quickly into his line of traffic, he lost 
control of the vehicle, skidded across the center line into the line for 
south-bound traffic, and collided head-on with a Chevrolet driven 
south by Mrs. Thelma Laura Richmond, who was killed in the  acci- 
dent. The collision occurred about the center of the bridge. The de- 
fendant's vehicle left skid marks 100 feet and Mrs. Richmond's left 
skid marks about 75 feet. The defendant had an unobstructed view 
of the highway to  the north of the bridge for a t  least one-fourth mile. 

The jury returned a verdict of guilty as charged. The court im- 
posed a sentence of not less than 10 nor more than 15 years. The de- 
fendant excepted and appealed. 

T. W. Bruton, Attorney General, Harry W. McGa2liard, Assistant 
Attorney General for the State. 

Canaday d? Canaday, By: Harry E. Canaday for defendant, ap- 
pellant. 



458 I N  T H E  SUPREME COURT. [252 

HIGGIXS, J. The defendant relies for a new trial on two assign- 
ments of error. Both relate to the court's charge t o  the jury. The de- 
fendant, now represented by counsel, urgently contends the court 
gave such undue stress and emphasis to the contentions and evidence 
for the State as to constitute the charge a powerful summing up for 
the prosecution. 

The somewhat more tangibIe assignment is addressed to the court's 
failure properly to  define the crime charged, in the bill of indictment. 
Aside from one or two casual references in giving the State's conten- 
tions, the following is the sum total of the court's instructions on in- 
voluntary manslaughter: "Manslaughter is a degree of murder which 
is divided into three degrees: murder in the first degree; murder in 
the second degree, and, manslaughter. You are not concerned with 
murder in the first diegree, or murder in the second degree, which has 
a different definition. Rlanslaughter arises when there is an unlaw- 
ful killing. I t  does not have to be with malice, but it is caused by an 
unlawful act which constitutes manslaughter." 

I n  cases of involuntary ~fianslaughter, in order to convict, the State 
must show culpable negligence. State 71. Stansell, 203 N.C. 69, 164 
S.E. 580; State v. Cope, 204 N.C. 28, 167 S.E. 456; State v. Mundy, 
243 N.C. 149, 90 S.E. 2d 312. "An intentional, wilful or wanton viola- 
tion of a statute or ordinance, designed for the protection of life or 
limb, which proximately results in injury or death, is culpable negli- 
gence. . . . Proof of culpable negligence does not establish proximate 
cause. To  culpable negligence must be added tha t  the act was a proxi- 
mate cause of death to hold a person criminally responsible for man- 
slaughter." State v. Phelps, 242 S . C .  540, 89 S.E. 2d 132; State V .  

Louqery. 223 K.C. 503, 27 S.E. 2d 638; State 1). Satterfield, 198 N.C. 
682, 153 S.E. 155. 

The court made no attempt to define proximate cause, and men- 
tioned the term only in the statement of the  State's contentions. The 
court should have instructed the jury as to  the law applicable to  the 
facts in the case. This requirement is an affirmative duty placed on 
the presiding judge. The duty is not fulfilled by merely endorsing 
the State's contentions. The defendant's assignment of error is $us- 
taincd, for which the defendant is entitled to a 

New trial. 
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COVA ELLEN H O O V E R  V. MARY BETTY T H O M A S  ODOJI.  

(Filed 27 April, 1060.) 

Automobiles 55 21, 47- 

Nonsuit is properly entered in a n  action by the guest in a car to re- 
cover of the clr i~er  thereof for injuries sustained when the door of 
the car, because of a morn latch, flew open while the d r i ~ e r  was mak- 
ing a left turn. tlirowinf or causing the guest to fall therefrom, when 
there i i  no eridence tending to show that  the clrirer had any knoml- 
edge that the latch was defective or that the door had theretofore 
come open in a like manner. 

APPEAL by plaintiff from Sharp, Special Judge, September-October 
Term. 1959, of RANDOLPH. 

This is a civil action to recover for personal injuries allegedly sus- 
tained by the plaintiff on 1 September 1957 when she was thrown 
or fell from the 1950 Plynlouth automobile of the defendant while 
riding as a passenger in the right-hand front seat of said, car. The 
door latch on plaintiff's side of the car gave way and the door flew 
open when the defendant, while driving about 15 miles per hour, 
made a 90 degree turn to the left a t  the intersection of Sunset Avenue 
and North Ridge Street, in the Town of Asheboro, North Carolina. 

It is alleged tha t  the defendant was negligent in tha t  she operated 
her 1950 Plymouth automobile with defective door latches and, tha t  
she failed to have them repaired and properly adjusted. 

Plaintiff testified that  the defendant had remarked to her on one 
occasion prior to the accident tha t  there was something wrong with 
the car door, and on another occasion that  the door was difficult to 
open. The plaintiff further testified, "I rode with Mrs. Odiom to 
church and Sunday school just about every Sunday * * * for around 
two years * * * before I fell out of the car. * * * I did not have any 
difficulty with the door as to opening and closing i t  " * * . No, the 
door had never come open when I had been riding with them * *. 
As to  having difficulty with opening and closing it, i t  was hard some- 
times to open. I was always able to open i t  but sometimes i t  was 
harder than others to  open. * * * It had, never opened before with- 
out someone opening it." 

.4fter the accident, the latch on the door involved was examined 
and i t  was discovered tha t  one of the four notches of the roller latch 
was worn sufficiently so tha t  the door could be pulled or pushed open 
when some pressure was applied if the worn latch happened to  be 
turned so that  it was in the position i t  was intended t o  hold the door. 

A4t the close of plaintiff's evidence the defendant moved for judg- 
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ment as of nonsuit. The motion was allowed. Plaintiff appeals, as- 
signing error. 

Ottway Burton for plaintiff. 
Smith, Moore, Smith, Schell & Hunter for defendant. 

PER CURIAM. There was no evidence in the trial below tending 
to show that the automobile of the defendant was being operated in 
a careless or negligent manner a t  the time of the accident. Neither 
was there any evidence tending to  show that the defendant had any 
knowledge that  the latch on the door of her car was defective. Like- 
wise, there was no evidence to  the effect that  this door had ever 
come open before in the manner in which i t  did a t  the time the plain- 
tiff sustained her injuries. 

The general rule with respect to injuries suffered by a guest as 
the result of a defect in the condition of an automobile is concisely 
stated in the case of Helton v. Prater's Admr., 272 Ky. 574, 114 S.W. 
2d 1120, and quoted with approval in Perry v .  Krumpelman, 309 Ky. 
745, 218 S.W. 2d 963, 9 A.L.R. 2d 1335, in which the Court said: 
"One who invites another to ride in his automobile is not bound to 
furnish a vehicle free from defects, and, unless he knows i t  is de- 
fective and therefore unsafe, he will not be liable for injuries re- 
ceived by the guest in an accident caused by the defect in the auto- 
mobile and not by its negligent operation." 9 A.L.R. 2d Anno:- 
Automobile Gues tFa l l i ng  Through Door, 1338, et seq. See also 
Watts, Admr. v. Watts, 252 N.C. 352, 113 S.E. 2d 720, and cited cases. 

The plaintiff has failed t o  establish actionable negligence on the 
part of the defendant and, therefore, the judgment of the court be- 
low is 

Affirmed. 
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R. G. OWENS AND A. G. MANBSS v. LONNIE VONCANNON AND WIFE, 

DORIS VONCANNON, L E O N U D  VONCANNON AND ALMA S. 
BROWN. 

(Filed 27 April, 1960.) 

Pleadings 8 6: Judgments § 13- 
Where a defendant has a consent judgment against her set aside 

on the ground that she did not employ the attorney who filed amwer 
and did not authorize him to consent to the judgment in her behalf, 
she may not rely upon the answer filed by the attorney, and the court, 
upon its finding that she has no meritorious defense, properly refuses 
to exercise its discretionary power to permit her to file answer after 
the expiration of the time allowed, and properly enters judgment by 
default. 

APPEAL by defendant Alma S. Brown from Crissman, J., February 
Term, 1960, of RANDOLPH. 

After decision on former appeal, 251 N.C. 351, 111 S.E. 2d 700, 
(q. v. for particulars as to prior proceedings) there was a hearing 
de novo on appellant's motion of May 19, 1959. 

In her motion of May 19, 1959, appellant alleged, inter alia, that 
she "never a t  any time retained Sam W. Miller, Attorney a t  Law, of 
Asheboro, North Carolina, in the above entitled case." She prayed, 
inter alia, that the consent judgment of November 25, 1957, signed 
by Sam W. Miller, Esq., purportedly as  attorney for all defendants, 
be set aside, and that the court order the clerk to accept and file the 
answer- tendered in her behalf on March 10, 1959. 

J$ge Crissman found as facts that appellant did not directly or 
indirectly employ Sam W. Miller, Esq., to file the answer of June 24, 
1957, and did not authorize him to consent to the judgment of Nov- 
ember 25, 1957; that the time for filing answer expired June 24, 1957, 
but no answer was tendered by appellant until March 10, 1959; and 
that appellant has no meritorious defense to plaintiffs' action. 

Thereupon, the court (1) denied, in its discretion, appellant's mo- 
tion that she be permitted to file the answer tendered March 10, 
1959; (2) adjudged void and vacated, as to appellant, the judgment 
of November 25, 1957; and (3)  adjudged that plaintiffs recover of 
appellant, by reason of her default, the sum of $2,000.00, with in- 
terest and costs. 

Appellant, excepting to said findings of fact and judgment, ap- 
pealed. 

Miller & Beck for plaintiffs, appellees. 
O'ttway Burton for defendant Alma S. Brown, appellant. 
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PER CURIAM. The court's finding to the effect that  appellant did 
not directly or indirectly authorize Sam W. Miller, Esq., to  file in 
her behalf the answer of June 24, 1957, is amply supported by the 
statement in appellant's verified motion of May 19, 1959, quoted 
above, and by appellant's testimony a t  the hearing before Judge 
Crissman. Nothing in the record indicates that  appellant has a meri- 
torious defense. The failure of appellant to  show tha t  she has a 
~neritorious defense was properly considered by the court in deter- 
mining whether, in the exercise of its discretion, appellant should 
be permitted to  file belatedly the answer tendered in her behalf on 
March 10, 1959. 

Appellant, having consistently denied the authority of Sam W. 
Miller, Esq., to act as her attorney for any purpose, cannot now re- 
ly on an answer filed by him, purportedly in behalf of all defend- 
ants, on June 24, 1957. 

Affirmed. 

NATHAN K. BLACKWELDER v. MARCUS LAFAYETTE HARRIS. 

(Filed 27 April, 1960.) 

APPEAL by plaintiff from Sharp, S. J., November 1959 Term, of 
CABARRUS. 

Civil action to recover damages for personal injuries and damage 
t o  an automobile resulting from a collision of automobiles in the in- 
tersection of two roads. 

Defendant in his answer denied that  he was negligent, alleged that  
plaintiff was guilty of contributory negligence, and asserted a count- 
erclaim for damages t o  his automobile. 

At the close of all the evidence, the court allowed plaintiff's motion 
for judgment of nonsuit as t o  drefendant's counterclaim. 

Issues were submitted to  the jury, which found by its verdict tha t  
plaintiff was injured and damaged by the negligence of the defend- 
ant, and that  plaintiff by his own negligence contributed to  his in- 
jury and damage. 

From judgment entered in accord with the verdict, plaintiff appeals. 

C. M .  Llewellyn and Ann L. McKenzie fo r  plaintiff, appellant. 
John Hugh Williams fo r  defendant, a,ppellee. 

PER CURIAM. The record shows that  a t  the January Term 1959 
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of the Superior Court of Cabarrus County, this action was tried by 
a judge and jury, and t h a t  the jury answered the issues as the  jury 
did at  the November Term 1939. The presiding judge a t  the Jan-  
uary Term 1959, in his discretion, set the verdict aside. 

Plaintiff's assignments of error have been carefully considered, and 
all of them are overruled. There is nothing in the record before us 
to justify a new trial. 

No error. 

D A V I D  J .  A R T E S A N I ,  BY HIS NEXT FRIESD, J. H. A R T E S A N I  V. H A R O L D  
R I C H A R D  G R I T T O N  A X D  D U R H A M  L I F E  I S S U R A N C E  COMPAR'T 

AND 

J. H. A R T E S A N I  v. H A R O L D  R I C H A R D  G R I T T O S  ASD DUKHSRI 
L I F E  INSURAW:E COJIE'ASI. 

(Filed 4 May, 1060.) 

1. Witnesses 5 4- 

The cest of the competency of a child to testify is  not age but capac- 
i ty  to understand and relate under the obligation of a n  oath a fact 
or facts which will assist the jury in determining the truth with re- 
spect to the ultimate facts, and a ruling excluding the teqtimony of a 
child on the arbitrary basis of age of the child, is error. 

2. Appeal and Error 9 46: Trial 5 19- 
The discretion to determine the competency of a witness on the basis 

of age or mentality, in  the same manner as the power to determine the 
qualification of experts or the ~oluntar iness  of confessions, is the pow- 
er to determine a factual question in accordance with established rules 
of law and is not an arbitrary power, and therefore when the court 
hears evidence to determine the question of competency its factual 
conclusions are  binding if supported by any evidence, hut if the court 
applies to the facts found by i t  an incorrect legal principle, the con- 
clusion is reviewable and will be corrected on appeal. 

3. Witnesses § + 
Whether a child possesses sufficient mmtal  capacity to testify is 

to be determined on the basis of the mental capacity of the child a t  the 
time he is called upon to testify and not his capacity a t  the time the 
subject matter of the testimony transpired. 

4. Automobiles 9 41m- 
The evidence adduced in this case, together with evidence erroneously 

excluded, is held sufficient to be submitted to the jury on the question of 
whether defendant motorist by the exercise of reasonable care could 
or should haqe seen the child on the highway in time to h a r e  avoided 
striking him. 
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5. Appeal and Error § 61- 
On appeal from judgment of involuntary nonsuit, plaintiff's evidence 

erroneously excluded will be considered together with the evidence ad- 
mitted. 

APPEAL by plaintiffs from Johnston, J., November 23, 1959 Term, 
of FORSYTH. 

These actions were instituted to recover dlamages, hospital bills, 
and loss of services resulting from injuries sustained by David Arte- 
sani, the minor son of J. H. Artesani, when struck by an automobile 
operated by defendant Gritton as agent for the corporate defendant. 
Plaintiffs allege the automobile was negligently operated. The causes 
were consolidated for trial. At the conclusion of plaintiffs' evidence, 
motions for nonsuit were allowed. Plaintiffs appealed. 

Deal, Hutchins and Minor for plaintiff appellants. 
Hudson, Ferrell, Carter, Petree & Stockton for defendant appellees. 

RODMAN, J. Plaintiffs, residents of a suburb of Winston-Salem, 
live on the north side of Bethabara Road, which runs in an easterly 
and westerly direction. The road is paved, with dirt shoulders on the 
side. The paved area is 18 feet in width and the south shoulder a t  
the scene of the accident has a width of 7 feet. A mail box is located 
a t  the southern edge of the shoulder opposite the Artesani home. 
Traveling from east to  west, one encounters a sharp curve to  the right 
which terminates just before reaching the Artesani property, per- 
mitting an unobstructed view of the highway to the mail box for 250 
feet. Because of the curve the view to the entrance of the Artesani 
yard, would be less than this, but how much less does not appear from 
the evidence. 

About 2:30 p.m. on 9 April 1957 defendant Gritton was driving 
his automobile westwardly on the Bethabara Road. He  was ac- 
companied by his superior, Mr. Poindexter. Gritton was in the north- 
erly lane, the proper lane for travel moving west as he was. His 
automobile struck David and inflicted serious injuries t o  his right 
shoulder, leg, and head. The car left skid marks for a total distance 
of 70 feet. These marks began 21 feet east of the mail box. The child 
was carried with the car until i t  stopped a t  the endi of the skid marks. 
Gritton, examined adversely by plaintiff, testified: '(The first time 
I saw the child was when he was directly in front of my car, some 
4 or 5 or 10 feet, whatever it  was, right directly in front, approximate- 
ly midways of the righthand section of the road. Mr. Poindexter saw 
the child just an instant before I saw him, and he said 'Look out!' . . . 
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The first time I remember seeing the child he was right in front of me 
and he was running, and he was over on my side of the road." Gritton, 
immediately following the accident, told a police official that  when 
Poindexter called attention to the child "he (Gritton) looked up at  
tha t  time and the child was about 6 foot in front of him." 

Liability of defendants is based on the asserted failure of the driver 
to maintain a proper lookout, which would have disclosed the presence 
of the  child crossing the highway from the mail box t o  his home. 
Plaintiffs contend when traveling in that  direction and from the 
mail box the child would have traversed some 20 feet of highway 
in plain view of defendant. To support their contention they point 
to the injuries which were on the right side of the body, indicating 
the child was facing north when struck; and as additional proof 
that  the child was returning from the mail box to  his home, he was 
called as a witness for the purpose of showing why he was on the 
road and where lie came from. Defendants objected to  the proposed 
testimony, asserting tha t  the  child was, because of his youth, not 
competent to  testify. Thereupon the jury was excused, the childl was 
sworn. H e  identified the Bible, said tha t  he knew what it was, that 
i t  contained stories about God, and said that  people who told lies were 
punished. He  stated that  he lived on the Bethabara Road. At  the time 
of the trial he was in the second grade of the public school. He was 
then asked and answered these questions: 

"Q Can you tell the Judge what you were doing? 
"A I was going across the street to  mail a letter. 
"Q What  were you doing when the car hit you? Were you going 

across the street, or the other way? 
"A I was going back, you know, across the street back home. 
"Q Back home? 
"A (The witness nodded his head affirmatively.) 
"Q You don't remember anything else about it, do you, David? 
"A I do. 
"Q What  else do you remember? 
"A I remember how I was inside. I remember how i t  happened in- 

side and everything, when I started to go across the street, what kind 
of feeling I had. 

"Q What  kind of feeling you had? 
"A Feeling. I had a bad feeling. 
"Q D o  you remember anything else, David? 
([A No." 
Thereupon the court directed this entry to  be made: "The Court 

finds as a fact tha t  David Artesani is, as of this date, seven years 
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and three months old, and on the date of the alleged collision be- 
tween the motor vehicle of the defendants and the plaintiff, was four 
years and eight months old, and the Court is of opinion t h a t  by reason 
of age tha t  the witness is incompetent to testify as  t o  matters con- 
cerning the alleged collision, and in its discretion sustains the  ob- 
jection of the defendants to  the proposcld testimony of the witness." 

Plaintiff J .  H. Artesani came to the scene of the accident about 
fifteen minutes after the child was struck. He  was then lying in the 
road and was conscious. He  asked: "David, how do you feel?" The 
child replied: "I hurt." The witness then testified tha t  David1 said: 
"Daddy, I was a t  the mail box, mailing a letter to  Nana, and I got hit 
on my way back." This statement made by the child to  his father was 
excluded. 

Plaintiff assigns the exclusion of the proffered testimony of the  
child and father as prejudicial error. 

Whether there was error in excluding the testimony must be de- 
termined by interpreting the ruling made by the trial judge with re- 
spect to  the competency of the child t o  testify. 

The test of competency is not age but capacity to understand and 
relate under the obligation of an oath a fact or facts which will assist 
the jury in determining the truth with respect to  the  ultimate facts 
which i t  will be called upon to  decide. S. v. Edwards, 79 N.C. 648; 
Lanier v. Bryan, 184 N.C. 235, 114 S.E. 6 ;  S. v. Satterfield, 207 N.C. 
118, 176 S.E. 466; S.  v. Jackson, 211 N.C. 202, 189 S.E. 510; Carpen- 
ter v. Boyles, 213 N.C. 432, 196 S.E. 850; S. v. Merritt, 236 N.C. 363, 
72 S.E. 2d 754; Cross v. Commonwealth, 77 S.E. 2d 447; Hill v. Skin- 
ner, 79 X.E. 2d 787; Seneca1 v. Drollette, 108 N.E. 2d 602; Stansbury, 
K.C. Evidence, sec. 55; 58 Am. Jur  99-100; ~ ~ ' c . J . S .  449. 

Wigmorc states the law thus: "But this much may be taken as 
settled, that no rule defines any particular age as conclusive of in- 
capacity; in cach instance the capacity of the particular child is to  
be invcstigntcd." Wigmore on Evidence, 3rd ed., sec. 505. 

Courts, In declaring and applying the rule which determines the 
competency of children to testify, have said the question of compe- 
tency rests in the sound1 discretion of the trial judge. Typical is the  
statement of Reade, J., " ( 1 ) t  being a question of capacity, and of mor- 
al and religious sensibility in any given case whether the witness is 
competent, i t  must of necessity be left mainly if not entirely to the 
discretion of the presiding Judge." S .  v. Edwards, supra. 

This discretion to determine the conlpetency of evidence is the 
power to determine a factual question in accord with established rules 
of law. I t  is not an arbitrary power. Jarrett  v. Trunk Co., 142 N.C. 
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466. When the court hears evidence to  determine competency, its fac- 
tual conclusion will not be set aside on appeal if there be any evi- 
dence to support the finding. The weight which the trial judge ac- 
cords the evidence rests in his discretion. The reason is manifest. S. v. 
Pitt ,  166 N.C. 268, 80 S.E. 1060. If to the facts so ascertained the 
court applies an incorrect legal principle, the  error so committed will 
be corrected on appeal. S. v. Grundler, 249 N.C. 399, 106 S.E. 2d 
488; McGill v. Lumberton, 215 N.C. 752, 3 S.E. 2d 324; Hanford v. 
McSwain, 230 N.C. 229, 53 S.E. 2d 84; S. v. Fuller, 114 N.C. 885. 

The basic rule to  determine the competency of the proffered testi- 
mony is the same whether applied to  those of tender years or t o  adults 
of subnormal mentality, or to  the  qualification of experts, Hardy v. 
Dahl, 210 N.C. 530, 187 S.E. 788; Pridgen v. Gibson, 194 N.C. 289, 
139 S.E. 443; Smith v. Kron, 96 K.C. 392, or confessions challenged 
as involuntary, S. v. Rogers, 233 N.C. 390, 64 S.E. 2d 572; S.  v. Ham- 
m o d ,  229 N.C. 108, 47 S.E. 2d 704; S. v. Hairston, 222 N.C. 455, 23 
S.E. 2d 885; S. v. Whitener, 191 N.C. 659, 132 S.E. 603. 

Competency is t o  be determined a t  the time the witness is called 
to testify. Cross v. C'ommonwealth, supra. 

When the child was called as a witness he was seven years of age. 
He  had entered public school as soon as the law permitted. G.S. 115- 
162. H e  had successfully completed his first grade work. I n  this con- 
nection i t  is interesting to  note tha t  in a booklet, "Language Arts 
in the Public Schools Of North Carolina," issued by the Superinten- 
dent of Public Instruction, i t  is said with regard to  first grade children: 

"Immediately following the morning devotions each day, children 
are encouraged to express themselves along some of the following lines: 

"Tell of some pekonal experience. 
Tell a story heard before. 
Create a story, 
Say a poem, taught in classroom. 
Read a story from a library book or from a book brought 

from home. 
Report on a library book. 
Imitate an animal. 
Ask riddles. 
Describe a picture. 
Dramatize a character in a story." 

He  was a t  the time of the trial in the second grade. Based on the 
questions asked and answers given, we see nothing which would dis- 
qualify him when the correct rule of law is applied, that  is, mental 
capacity as distinguished from mere age. 
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The court, as we interpret its ruling, disqualified the witness not 
because he was in fact lacking in mental capacity, but i t  held him 
incompetent solely ''by reason of age." This was not a finding of fact 
but a legal conclusion which was erroneous. The superadded statement 
that the ruling was in the cdurt's discretion added no force. It could 
not correct the legal error. GMC T ~ u c k s  v. Smith, 249 N.C. 764, 107 
S.E. 2d 746. 

If the child was possessed of sufficient mental capacity to testify, 
i t  was competent to  corroborate him by showing the statement made 
to his father shortly after the accident happened or in any othei 
proper manner. 

Considering all of the evidence offered, we are of the opinion that  
i t  was sufficient t o  support a finding tha t  the injuries were proximakly 
caused by the failure of the driver to  exercise due care in the opera- 
tion of his motor vehicle. 

Upon another trial the court will hear such evidence as may be 
necessary to determine as a matter of fact the mental capacity of .the 
child, and, based on its finding, rule as a matter of law on the com- 
petency of the evidence offered. 

Reversed. 

JEWEL Y. KERSEY v. JACOB M. SMITH. 

(Filed 4 May, 1960.) 

1. Pleadings 8- 

The defendant in a civil action for assault and battery may not set 
np a counterclaim for malicious prosecution based upon a prior prose- 
cution of the defendant instigated by plaintiff for the same assault. 

In order for a cause of action in tort to be available as a counter- 
claim it  must have arisen at  the time of and out of the facts and cir- 
cumstances constituting the basis of plaintiff's cause of action. 

APPEAL by defendant from Cm'ssman, J., February Term, 1960, of 
RANDOLPH. 

This is a civil action instituted by the plaintiff to  recover damages 
from the defendant which allegedly resulted t o  the plaintiff from an 
assault and battery committed upon her person by the defendant on 
t,he night of 10 October 1959. 

On 20 October 1959, the plaintiff caused a warrant to be issued 
charging the defendant with the crime of assault and trespass. There- 
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after, the plaintiff instituted this civil action for damages arising out 
of the assault upon which the warrant was based. The criminal action 
was tried in the Recorder's Court for Randolph County on 26 Nov- 
ember 1959. Defendant was acquitted of the criminal charge. There- 
after, the defendant filed1 his ansurer to  the complaint and set up a 
counterclainl to  the plaintiff's action for malicious prosecution based 
upon the issuance of the warrant and subsequent acquittal of the de- 
fendant in the Recorder's Court. 

The plaintiff demurred to  the counterclaim in which the defendant 
seeks to recover for malicious prosecution, on the ground tha t  the 
alleged cause of action for malicious prosecution did not arise out of 
the  subject of the  action upon which the plaintiff seeks to  recover, as 
required by G.S. 1-137. 

The court sustained the demurrer and dismissed the counterclaim. 
Defendant appeals, assigning error. 

Moser & Moser for plaintiff. 
Miller & Beck for defendant. 

DENNY, J. We think the determinative question on this appeal is 
whether or not a counterclaim for malicious prosecution, based on 
the criminal prosecution instituted on 20 October 1959 and which 
ended favorable to the defendant, may be maintained in an action 
for alleged damages growing out of an assault allegedly committed 
on 10 October 1959. 

Whatever right of action the plaintiff has growing out of the al- 
leged assault, arose a t  the time of its commission on 10 October 1959. 
The defendant's cause of action, if any, did not arise until the crim- 
inal prosecution was instituted on 20 October 1959 and terminated 
in defendant's favor on 26 November 1959. 

I n  the case of Hancammon, et a1 v. Carr, 229 N.C. 52, 47 S.E. 2d 
614, the defendant Carr executed and delivered to  one Malcolm E. 
Thomas a check for $377.13, drawn on the Peoples Savings Bank & 
Trust Company. Thonlas secured certain merchandise from the plain- 
tiffs and, tendered the check in payment. Plaintiffs accepted the check 
duly endorsed and paid Thomas the difference in cash. The  check 
was returned by the bank endorsed "Payment Stopped." Thereupon, 
plaintiffs procured a warrant against Carr, the m a k e r ' d  the check, 
charging him with the violation of our worthless check statute. On 
the trial in the county recorder's court he was convicted and appealed. 
When the cause came on for hearing in the Superior Court, a no1 pros 
was entered. The plaintiffs then instituted an action against Carr 
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to  recover the amount paid on said check. The diefendant Carr, in 
his answer, set up a cross-action for damages for abuse of process 
in prosecuting the criminal action against him in uttering a worth- 
less check in violation of the  provisions of G.S. 14-106. Plaintiffs de- 
murred to the cross-action on the ground that such cross-action was 
not pleadable in the action and in any w e n t  did not state a cause of 
action. The demurrer was overruled and the plaintiff appealed. This 
Court reversed the ruling on the demurrer. Barnhill, J. ,  later C. J. ,  
speaking for the Court, said: "While there is a casual relation be- 
tween the two incidents or 'transactions,' there is no causal or inter- 
dependent connection. They are not so connected tha t  the circum- 
stances surrounding both must be detailed in order t o  tell a complete 
story as to either. Recital of the facts on which plaintiffs' cause of 
action rests does not require or permit the inclusion of those form- 
ing the basis of defendant's cross-action. Instead, his claim begins 
where theirs ends. Pressley v. Tea Co., supra (226 N.C. 518, 39 S.E. 
2d 382) ." 

A general discussion of this type of misjoinder is found in 10 A.L.R. 
2d Anno:-Tort Counterclaim in Tort  Action, page 1167, section 10, 
a t  page 1181, where the following is stated: "The decisions are uni- 
form tha t  in an action for malicious prosecution or false arrest the 
defendlant cannot interpose a counterclaim for a distinct tort com- 
mitted by the plaintiff against him even though tha t  tor t  is the offense 
for which he had unsuccessfully prosecuted the plaintiff or caused 
his arrest." Ferris v. Armstrong Mfg. Co., 32 N.Y.S.R. 908, 10 N.Y.S. 
750, affirmed without opinion 125 N.Y. 722, 26 N.E. 756; Rothschild 
v. Whitman, 132 N.Y. 472, 30 N.E. 858. 

Therefore, if a counterclaim cannot be maintained in an action 
for malicious prosecution, based on the tor t  which was the basis for 
the unsuccessful prosecution, i t  would seem equally clear tha t  a 
counterclaim for malicious prosecution is not pleadable in an action 
based on assault and battery, where the facts constituting the alleged 
cause of action for malicious prosecution had not arisen a t  the time 
plaintiff's cause of action arose. 

The weight of authority supports the view tha t  a counterclaim 
based on tort, in order to be pleadable, must have arisen a t  the time 
and out of the facts and, circumstances which constitute the plain- 
tiff's cause of action. I n  the present case, i t  is clear tha t  the alleged 
hasis of the  defendant's counterclaim did not arise out of the mat- 
ters and things pleaded in plaintiff's cause of action but out of mat- 
ters and things tha t  occurred subsequently thereto. 

I n  the case of Finance Corp. v. Lane, 221 N.C. 189, 19 S.E. 2d 
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849, Seawell, J., speaking for the Court, said: "When the defendant's 
counterclaim lies in tort, the  statute finds the test of eligibility in 
plaintiff's pleading. C.S. 521 ( 1 ) .  I n  the instant case the transaction 
set out in the complaint as the basis of plaintiff's action is not the 
same as tha t  out of which the counterclaim arose-both time and 
circumstance negative tha t  - and i t  is more than questionable wheth- 
er defendant's alleged cause of action, as alleged, is sufficiently con- 
nected with the  subject of plaintiff's action to come within the statute, 
however available i t  may be in an independent action." 

Hence, we hold tha t  the court below properly sustained the plain- 
tiff's demurrer to the defendant's counterclaim. The defendant may 
have a cause of action for malicious prosecution; if so, he must as- 
sert it in an independent action. 

The judgment of the court below is 
Affirmed. 

FLORA TURNAGE ADAJIS v. SAMUEL B1. GODWIN, 
D/B/A/ GODWIN SALES COXPANT. 

(Filed 4 May, 1960.) 

A u t o n ~ o b i l r s  9 1% 
G.S. 20-150(c) prohihits a motorist from orertaking and  passing another 

motorist  traveling in  the  same  direction not only a t  a n  intersection of 
highways designated and marked by the  S ta t e  Highway Commission 
but  also a t  any  s t ree t  intersection in a city or  town, without regard to 
whether such street  intersection is marked or  unmarked, and  an  in- 
struction permitt ing a motorist to ignore a n  unmarked intersection of 
streets in a municipality must be held f o r  prejudicial error.  

APPEAL by defendant from Wil l iams ,  J., November, 1959 Civil 
Term, JOI-INSTON Superior Court. 

This civil action was instituted by the plaintiff to  recover for per- 
sonal injuries and property damage allegedlly caused by the action- 
able negligence of Sam hI. Godwin, D/B/A/ Godwin Sales Company. 
The claim grew out of a motor vehicle collision between a 1958 Edsel 
auton~obile owned and operated by the plaintiff and a 1950 model 
Chevrolet truck owned by the defendant and operated by his agent, 
Raymond Howard Jackson. 

Prior to, and a t  the time of the collision, both vehicles were pro- 
ceeding in an easterly direction on Rlain Street in the corporate 
limits of the Town of Benson. As they approached the intersection 
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of Main Street and Fayetteville Street (north and south) the plain- 
tiff was driving a t  an estimated 20-30 miles per hour. The defendant's 
truck was in front a t  an estimated speed of 8-15 miles per hour. Ac- 
cording to the plaintiff's evidence, when the truck reduced its speed 
she sounded her horn and attempted to pass, whereupon the truck, 
without giving any warning signal, attempted! to  make a left turn 
into a filling station about 30 feet west of the intersection. The plain- 
tiff sounded her horn and attempted to  pass the defendant's truck on 
its left. The defendant's truck crossed over the center line and the 
bumper struck the plaintiff's car about the center of the body, turned 
it over, and in the accident plaintiff sustained personal injury and 
property damage. 

According to the defendant's evidence, the driver looked to the 
rear, saw no approaching traffic, gave a signal of his intention to  turn 
left on Fayetteville Street, and, as he was executing the intended 
movement, the plaintiff's Edsel crashed into the truck; that  he did 
not hear any horn or other signal device giving notice of the plain- 
tiff's intention to  pass in the intersection. The defendant denied negli- 
gence and interposed the plea of contributory negligence on the part 
of the plaintiff in bar of her right to  recover. 

The defendant's evidence indicated the collision occurred in the 
intersection. The evidence was not definite as to  whether Fayetteville 
Street made a direct right-angle crossing or whether there was a 
slight offset to the west. The evidence disclosed that  there were no 
highway signs a t  the crossing. 

After the pleadings were cast, the defendant died. His personal 
representative was substituted as a party defendant and adopted the 
pleadings already filed. Issues of negligence, contributory negligence, 
and damages were submitted to  and answered by the jury in favor 
of the plaintiff. From the judgment on the verdict, defendant appealed. 

Canaday & Canaday, By: @. C. Canaday, Jr., for defendant, ap- 
pellant. 

R. E. Batten, Levinson & Levinson, By: L. L. Levinson for plain- 
tiff, appellee. 

HIGGINS, J. There is some discrepancy in the evidence whether 
the collision occurred near or in the intersection. The plaintiff's evi- 
dence placed the point of contact between the vehicles a t  about 30 
feet west of the intersection. The defendant's evidence placed it  in the 
intersection. The plaintiff's vehicle skidded and turned over after 
crossing Fayetteville Street. The defendant's truck stopped in the in- 
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tersection. It is agreed tha t  no signs had been erected1 indicating an 
intersection. All the evidence was to  the  effect tha t  the streets crossed 
within the corporate limits of the Town of Benson. 

G.S. 20-150(c) provides: "The driver of a vehicle shall not over- 
take and pass any other vehicle proceeding in the same direction 
a t  any steam or electric railway grade crossing nor a t  any intersec- 
tion of highway unless permitted so to do by a traffic or police officer. 
For the  purposes of this section the word 'intersection of highway' 
shall be defined and limited t o  intersections designated and, marked 
by the State Highway Commission by appropriate signs, and street 
intersections in  cities and towns.'' (emphasis added) The meaning of 
the section is tha t  one motorist may not pass another going in the 
same direction under either of two conditions: (1) At  any place desig- 
nated and marked by the State Highway Commission as an inter- 
section; (2) a t  any street intersection in any city or town. Donivant v. 
Swaim, 229 N.C. 114, 47 S.E. 2d 707; Cole v. Lumber Co., 230 N.C. 
616, 55 S.E. 2d 86; Levy v. Aluminum C'o., 232 N.C. 158, 59 S.E. 
2d 632. 

On the issue of contributory negligence the defendant was entitled 
to  a charge tha t  if the jury should find by the greater weight of the 
evidence, the burden being on the defendant, tha t  the  plaintiff at- 
tempted to pass the defendant's truck going in the same direction a t  
a public street intersection, and should further find tha t  the inter- 
section was located within the corporate limits of the Town of Ben- 
son, her attempt so t o  pass would be negligence on her par t ;  and) if 
the jury should further find tha t  such negligence was one of the prox- 
imate causes of her injury and damage, then the issue of contributory 
negligence should be answered, yes; otherwise, no. Shoe v. Hood, 251 
N.C. 719, 112 S.E. 2d 543. 

The court actually charged: "I instruct you, ladies and gentlemen, 
tha t  if you are satisfied by the greater weight of the evidence tha t  
there were no signs put there, no appropriate signs put  there by the 
State Highway Commission, then i t  would not constitute an inter- 
section within the meaning of tha t  statute and would place no duty 
upon the driver of the  Edsel automobile." 

The statute required the plaintiff to  observe the street intersection 
in the Town of Benson whether marked or unmarked. The charge per- 
mitted her t o  ignore the intersection if unmarked. Assignment of 
Error #2 based on Exception #2 challenges the instruction given. For 
the error assigned, the defendant is entitled to  a 

New trial. 
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EVELYN H. KRIDER v. WILLIAM ARTHUR lL4RTELLO 
A X D  CURRY W. KRIDER. 

(Filed 4 May, 1960.) 

1. Automobiles 5 25- 
The operation of a n  automobile a t  a speed in excess of that  law full^ 

prescribed is  a negligent act. 

2. Automobiles § 41a- 
Evidence that  a driver entered a n  intersection controlled by traffic 

signals a t  a speed of 33 m.p.h. in a 20 n1.p.h. speed zone, resulting in a 
collision with a car entering the intersection from his right, takes the 
issue of such driver's negligence to the jury notwithstanding that  other 
allegations in respect to such driver's entering the intersection while 
facing the red light a re  not supported by evidence. 

3. Same: Negligence § 24a- 
Nonsuit may not be allowed if plaintiff's evidence is sufficient to estab- 

lish as  a proximate cause of his injuries any one of the negligent acts 
enumerated in the complaint. 

APPEAL by defendant Curry W. Krider from Armstrong, J., October 
1959 Term, of ROWAN. 

Plaintiff seeks compensation for injuries sustained in a collision 
of automobiles a t  the intersection of West Fifth Street and North 
Broad Streets in Winston-Salem. 

Curry W. Krider, hereafter called appellant, was operating his 
vehicle in a westwardrly direction on Fifth Street. Plaintiff, his guest, 
occupied the right front seat. Defendant Martello was operating his 
vehicle northwardly on Broad Street. 

Movement of traffic across the intersection was regulated by a 
traffic light exhibiting in sequence green, yellow, red, and green. 
Obedience to  the color signals given by the traffic light is required by 
city ordinance. 

The complaint alleges joint and concurrent negligence by defend- 
ants. The allegations are that  each defendant operated his motor ve- 
hicle ( a )  in a reckless manner, (b)  without keeping a proper look- 
out, and (c) a t  a speed which was greater than was reasonable and 
prudrent under the existing conditions. I n  addition to  these allegations 
of negligence specifically charged against each defendant, the com- 
plaint contains an additional specification of negligence directed 
against appellant, charging him with entering the intersection in vio- 
lation of the city ordinance because of a red traffic light confronting 
him. 

Appellant offered no evidence. At the conclusion of plaintiff's evi- 
dence he moved for nonsuit. This motion was overruled. The jury, 



N. C.] SPRING TERM, 1960. 475 

on appropriate issues, found plaintiff sustained1 injuries resulting from 
appellant's negligence and assessed damages. Judgment was entered 
on the verdict and appellant appealed. 

Thomas W .  Seay ,  Jr. and John C. Kesler for plaintiff, appellee. 
L inn & Linn for defendant, appellant. 

RODMAN, J. The record and brief present only this question: Did 
the court err in refusing to  allow the motion to  nonsuit? 

Appellant contends tha t  the motion should have been allowed be- 
cause plaintiff failed to establish her allegation tha t  drefendant en- 
tered the intersection when forbidden to do so by a red light. 

Each defendant made statements to  traffic officers investigating 
the collision. Each told the officer the  light was green on his side. 
Plaintiff testified tha t  the light was green as appellant approached 
the intersection but tha t  she last saw i t  when two or three car lengths 
away. 

There is merit in the contention tha t  plaintiff failed to  establish 
her allegation tha t  defendant violated the ordinance relating to the 
traffic light, but tha t  was not the  only charge of negligence leveled 
a t  appellant. H e  was chargedi with a violation of G.S. 20-141, which 
requires operation a t  a reasonable speed. This statute fixes maximum 
reasonable speeds under varying conditions. 

Plaintiff's evidence places this intersection in a 20 m.p.h. speed 
zone. Appellant informed the investigating officer he was traveling 
about 35 m.p.h. in the  20 m.p.h. zone. In  addition t o  the statement 
made by appellant with respect to his speed, plaintiff testified that  he 
was traveling 30-35 m.p.h. 

Operation a t  a speed in excess of tha t  lawfully prescribed was a 
negligent act. Arnett  v. Yeago, 247 N.C. 356, 100 S.E. 2d 855 Stegall 
v. Sledge, 247 N.C. 718, 102 S.E. 2d 115. The admissions made by ap- 
pellant as related, by the investigating officer, supported by plain- 
tiff's testimony with respect t o  speed, were sufficient t o  require a jury 
determination of the charge of unreasonable speed and such speed 
as the proximate cause of the injury. 

It is true, as appellant contends, tha t  there must be allegata and 
probata to support a verdict and judgment, but this does not mean 
tha t  a plaintiff cannot recover unless there is proof of each alleged 
negligent act. It is sufficient to  impose liability t o  establish any one 
of the negligent acts enumerated in the complaint which proximately 
results in the damage claimed. A n d r e w  v. Sprott ,  249 N.C. 729, 107 
S.E. 2d 560; Coach Po. v. Burrell, 241 N.C. 432, 85 S.E. 2d 688. 

Affirmed. 
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JOHNN'IE ANDER RICHARDSON, sr AND THROUGH HIS NEXT FRIEND, 
LARCIE RICHARDSON v. CECIL RANDOLPH GRAY'SON. 

(Filed 4 May, 1960.) 

h'egligence 95 7, '28- 
An instruction on the issue of negligence which places the burden upon 

plaintiff to prove that defendant's negligence was the proximate cause 
of plaintiff's injuries held prejudicial, since the issue of negligence 
must be  answered in the affirmative if defendant's negligence is a proxi- 
mate cause of the injuries. 

APPEAL by plaintiff from Olive, J., a t  January Term, 1960, of 
WILKES. 

Civil action to  recover for personal injuries sustained) by plaintiff 
in an automobile collision which occurred on the Traphill Road in 
Wilkes County, North Carolina, on 3 August, 1958. Automobiles 
operated by plaintiff and defendant respectively were proceeding in 
the same direction. At the time of the collision plaintiff was in the 
act of passing defendant, and defendant was in the act of turning t o  
his left from the road into a private driveway. 

The pleadings and evidence raised five issues which were sub- 
mitted to the jury in the usual order as to: (1) Negligence of de- 
fendant, (2) Contributory negligence of plaintiff, (3)  Damages to  
plaintiff, (4) Negligence of plaintiff, and (5) Damage to defendant. 
The jury answered the first issue (as to  defendant's negligence) in 
the negative, and the fourth issue as to  plaintiff's negligence in the 
afirmative. 

To judgment in accordance therewith in favor of defendant, plain- 
tiff excepts and appeals therefrom to Supreme Court and assigns error. 

McElwee, Ferree & Hall for plaintiff, appellant. 
Hudson, Ferrell, Carter, Petree & Stockton, Whicker & Whicker, 

for defendant, appellee. 

WINBORNE, C. J. Of the many assignments of error, based upon 
exceptions to matters occurring in the course of the trial, and in the 
charge of the court to the jury, plaintiff groups, in his brief, andi as- 
signs as error several portions of the charge as to  proximate cause 
on the first issue. Throughout the charge on this issue the court 
placed upon the plaintiff the burden of showing that defendant's 
negligence was the proximate cause of plaintiff's injury. This con- 
stitutes prejudicial error within the rulings in Price v. Gray, 246 N.C. 
162, 97 S.E. 2d 844, and Pugh v. Smith, 247 N.C. 264, 100 S.E. 2d 
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ASHEORD v. Fox. 

503. Hence on authority of the the holding of the opinions of this 
Court in these two cases, there must be a new trial. 

Therefore i t  is deemed unnecessary to  expressly consider other 
assignments of error. They may not recur upon another trial. 

For error pointed out, let there be a 
New trial. 

WL.4 ASHFORD, ADMINISTRATRIX OF THE ESTATE OF LOLA BELLE REESE 
v. WILLIAM FOX AND SANDALL OLAW'k%lN. 

(Filed 4 May, 1980.) 

Automobiles 8s 41r, 47- 
Evidence to the effect that defendant backed the car into a ditch in 

attempting to turn around, that  he left his passenger in  the car  with 
the motor running to keep her warm and went off to obtain aid in get- 
ting the car out of the ditch, and that  upon his return the passenger 
was dead a s  a result of carbon-monoxide poisoning from the fumes of 
the motor entering the car because the exhaust pipe was buried in the 
bank of the ditch, without any evidence that the driver could or should 
have known of the condition of the exhaust pipe, i s  held insufficient to 
be submitted to the jury on the issue of negligence of the driver in an 
action for the wrongful death of the passenger. 

APPEAL by plaintiff from Farthing, J., January Regular Civil "A" 
Term, 1960, of MECKLENBURG. 

This is an action to  recover for the alleged wrongful death of plain- 
tiff's intestate. 

It is alleged in the complaint that,  on or about the 11th day ,of 
April 1958, a t  about 11:30 p.m., plaintiff's intestate, Lola Belle Reese, 
was in a highly intoxicated condition a t  a club in Belmont, North 
Carolina, and the defendant William Fox, the owner of the club, re- 
quested the defendant Sandal1 Clawson to take the said Lola Belle 
Reese home in his, William Fox's, 1951 Ford convertible automobile; 
that Lola Belle Reese was placed in the front seat of the automobile 
and the defendant Sandall Clawson drove the car some distance along 
Catawba Colony Road; that  in attempting to  turn the automobile 
around, the defendant negligently and carelessly backed it  into a 
ditch, thereby imbedding the exhaust pipe of the car in the side of 
the ditch. 

Plaintiff's evidence tends to  show that,  the defendant Clawson met 
the plaintiff's intestate a t  a club near Belmont and offered to take 
her home and she agreed; that Clawson asked the defendant Fox if he 
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could borrow his car; that  Fox said he had to go home first; tha t  
Fox drove Clawson and plaintiff's intestate t o  his home and then 
Clawson drove the car t o  Beatty's Service Station and from there 
down the Old Dowd Road where he thought the plaintiff's intestate 
lived. When she informed him that  she did not live on that  road, he 
undertook to turn the car around and backed i t  into a ditch. The de- 
fendant Clawson and plaintiff's intestate tried to  get the car out of 
the ditch but failed. Plaintiff's intestate told Clawson about a man 
who lived nearby who could possibly help them. Clawson went t o  
this man's house and the man informed him he could not get his 
tractor started. Clawson tried two or three other places but could 
not get anyone t o  answer. The motor had been left running t o  keep 
the plaintiff's intestate warm, the weather was very cold. When he re- 
turned to the car plaintiff's intestate suggested he go to Beatty's 
Service Station and see if he could get someone t o  help him. He  did 
so and returned in about an hour with a young white man, Jerry 
Groner, who had agreed1 t o  help him. Defendant Clawson, upon re- 
turning to the car, spoke to  Lola Belle Reese, but she did not answer 
him. He opened the right front door of the car and she fell into his 
arms. She was then placed in Groner's car and carried to Beatty's 
Service Station and the Life Saving crew and the police were called. 

The evidence tends to  show that  Lola Belle Reese had died from 
carbon-monoxide poisoning while in a drunken condition, but, from 
the alcoholic content contained in her body, not so drunk as to  be 
unconscious therefrom. The evidence further tends to  show that  the 
only way it  could be determined that  the exhaust pipe was stopped 
up by being imbedded in the bank was t o  crawl under the car with 
a flashlight. The exhaust pipe could not be seen from the back of 
the car. 

Both defendants moved for judlgment as of nonsuit a t  the close of 
plaintiff's evidence. The motions were allowed and the plaintiff ap- 
peals, assigning error. 

K. R. Downs, Charles V .  Bell for plaintiff. 
Robinson, Jones & Hewson for defendants. 

PER CURIAM. There is no evidence tending t o  support the allega- 
tion in the complaint to the effect that  the defendant Clawson was 
the agent of the defendant Fox a t  the time plaintiff's intestate met 
her death. 

Moreover, there is no evidence tending to show that  the defendant 
Clawson knew that  the exhaust pipe of the car had become stopped 
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up or rendered defective in any manner a t  the time he left plain- 
tiff's intestate to  get help in order tha t  the car might be removed 
from the ditch. 

In  our opinion, plaintiff's evidence is insufficient to establish action- 
able negligence against these defendants or either of them. 

The judgment below is 
Affirmed. 

R A L P H  T. R E A V I S  v. W I L L I A M  A. B E A M  AND R E D  B I R D  C A B  COMPANY 
AND 

BOBBY G E N E  R E A V I S ,  BY HIS NEXT FRIEND, R A L P H  T. R E A V I S  v. 
W I L L I A M  A. BEAM AXD RED B I R D  C A B  COMPANY. 

(Filed 4 May, 1960.) 

Negligence 3 24- 
The issues of contributory negligence and last clear chance do not arise 

when there is insufficient evidence to be submitted to the jury on the 
issue of negligence. 

APPEALS from McKinnon, J., August, 1959 Civil Term, GUILFORD 
Superior Court, Greensboro Division. 

These civil actions grew out of an injury to  Bobby Gene Reavis, 
minor son of Ralph T .  Reavis, alleged to have resulted from the de- 
fendants' actionable negligence. I n  the  first action the father seeks 
to recover expenses for treatment, and loss of wages during the minori- 
t y  of the son. I n  the second, the son, by his next friend, seeks to re- 
cover for his injuries. 

The plaintiffs' evidence disclosed tha t  Bobby Gene Reavis, on an 
exceedingly rainy night, attempted to  cross Webb Avenue in Bur- 
lington within the block a t  a point not marked or intended far pedes- 
trian use. The defendants' cab turned into Webb Avenue from Hoke 
Street and was going a t  ten to fifteen miles per hour when i t  struck 
Bobby Gene Reavis near the curb on the defendants' right-hand side 
of the street. Bobby Gene testified tha t  after seeing the cab lights 
for the first time they were so near, "it happened so quick I couldn't 
move." 

Issues of negligence, contributory negligence, and last clear chance 
arose on the pleadings. At the close of the plaintiffs' evid~ence, how- 
ever, the court entered judgments of nonsuit, from which plaintiffs 
appealed. 
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Wade C. Euliss, Hines & Morrisette, By: Stedman Hines for plain- 
tiffs, appellants. 

Smith, Moore, Smith, Schell & Hunter, By: Bynum H.  Hunter for 
defendants, appellees. 

PER CURIAM. On the oral argument here, the plaintiffs confined 
the discussion to the sufficiency of the evidence to go to  the jury on 
the defendants' last clear chance to avoid the injury. However, issues 
of negligence and contributory negligence were discussed in the brief. 
After careful analysis, we fail to  find any evidence of actionable 
negligence on the part of the defendants. Hence issues of contributory 
negligence and last clear chance do not arise. The judgments of non- 
suit in the court below are 

Affirmed. 

TOM GALLOS AND WIFE, RITA A. GALL(YS v. 
P H I L L I P  LUCAS AND WIFE, ANNABELLE LUCAS. 

(Filed 4 May, 1960.) 

Mortgages 8 30- 
The fact that  the trustee's sale upon foreclosure of a deed of trust 

was not reported within five days a s  directed by G.S. 46-21.26 does not 
deprive the clerk of jurisdiction to thereafter order a resale based on a 
raised bid, G.S. 45-21.29, and the purchmer a t  the resale acquires title 
upon the execution of deed to him, the foreclosure being regular in all 
other remects. 

APPEAL by defendants from Crissman, J., November 9, 1959 Civil 
Term, of GUILFORD (High Point Division). 

Plaintiffs allege they are the owners of lands in High Point wrong- 
fully occupied by defendants. The determinative facts were stipu- 
lated. Defendants, owners of the land, conveyed the same in trust to 
secure their note. They failed to pay their debt, and, upon demand 
of the creditor, the trustee advertised and sold the property on 13 
April 1959, a t  which time plaintiffs were the high bidders a t  the 
sum of $15,500. The sale so made was reported to  the clerk of the 
Superior Court 22 April 1959. 

In  addition to the foregoing summarized facts, the parties stipu- 
lated: "That within ten days allowed by law an advance bid was 
filed with the Clerk of the Superior Court of Guilford County, North 
Carolina, and an order issued by said court directing said substituted 
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trustee to  resell said properties described hereinbefore; that  after 
due advertisement a re-sale was had a t  public auction to  the highcst 
bidder for cash a t  the front door of the county building in the City 
of High Point, North Carolina, on May 15, 1959, when and where 
Tom Gallos became the last and highest bidder a t  the price of $16,- 
350.00 and made a cash deposit as required by law; that  a report of 
such re-sale was duly filed in the office of the Clerk of the Superior 
Court of Guilford County, North Carolina, on May 19, 1959; that 
said matter remained open for more than ten days and no advance 
bid was made; that  said sale was confirmed by the court and the 
trustee directed to  execute and deliver a deed to said Tom Gallos or 
his nominee upon receipt of the purchase price; that  said purchase 
price was paid and a deed in fee simple to the properties described 
heretofore was executed to the plaintiffs on June 5th, 1959; that  a 
copy of said deed is attached hereto marked 'Exhibit A' and made 
a part of this Agreed Statement of Facts." 

The court adjudged plaintiffs the owners and defendants appealed. 

Louis  J .  Fisher for plaint i f f  appellees. 
Morgan ,  B y e r l y  & Post  for  de fendant  crppellants. 

PER CURIAM. Determinative of the appeal is this question: Did 
the failure to report the sale made 13 April 1959 within five days 
as directed by G.S. 45-21.26 rendrer the subsequent sale void? The 
answer is no. 

If a trustee fails to  report within the five days directed by the 
st,atute, the clerk may compel a report. G.S. 45-21.14. When the 
clerk assumes jurisdiction and orders a resale based on a raised bid, 
his orders are not void. One who purchases and receives a deed for 
the property pursuant to  such orders acquires a good title. G.S. 45- 
21.29. 

Affirmed. 



482 IK THE SUPREME COURT. [252 

STATE v. FLOYD WILLIAM MORTON. 

(Filed 4 May, 1960.) 

1. Criminal Law lS6-- 
Where sentence for wilful failure to provide adequate support for 

defendant's wife and children is suspen'ded on condition that  defendant 
pay a stipulated sum per week for their support, and the sum is later 
increased for change of condition, the wilful failure of defendant there- 
after to pay any amount warrants the revocation of suspension regard- 
less of whether the wilful failure to pay the increased amount was made 
a condition of suspension, since Upon the facts defendant has breached 
the original condition as  well as  the later one. 

Upon a hearing of whether defendant wilfully breached a eondition 
:of suspension of sentence, the court is not bound by strict rules of evi- 

dence. 

On an appeal from an order of a n  inferior court revoking a suspen- 
sion of sentence, the Superior Court properly hears the matter de novo 
for  the punpose of determining the sole question whether defendant had 
violated the condition of suspension without lawful excuse, and the 
Superior Court determines this question in its sound discretion and its 
order of revocation will not be disturbed when the evidence is sufficient 
to  support it. 

APPEAL by dlefendant from Preyer, J., October 1959 Criminal Term, 
of GUILFORD (Greensboro Division). 

Defendant was tried on 9 June 1958 in the Domestic Relations 
Court of Guilford County (Greensboro Division) on a warrant which 
charged wilful failure t o  provide adequate support for his wife and 
children. (G.S. 14-325). Verdict: Guilty. A prison sentence of 6 
months was suspended for 5 years on condition defendant pay $25.00 
per week for support of his family and pay other family expenses. 
The judgment contained a provision for modifying the sentence upon 
change of circumstances. On 17 April 1959, after hearing, the weekly 
payment for support was increased to $45.00. After 22 April 1959 
defendant made no further payments. On 2 October 1959 he was 
brought into court on a capias and, after a hearing, his prison sen- 
tence was put into effect. He appealed to Superior Court. 

The Superior Court heard evidence and found as a fact that  de- 
fendant had "made no payment since April 22, 1959," was in arrears 
in the amount of $1080.00, and his failure to make payments was wil- 
ful. The court ordered that  defendant serve the prison sentence. De- 
fendant appealed to  Supreme Court. 
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Attorney General Bruton and Assistant Attorney General Hooper 
for the State. 

George A .  Younce for the defendant, appellant. 

PER CURIAM. Defendant challenges the authority of the court to  
activate the prison sentence for his failure to  pay the increased week- 
ly amount. He  contends tha t  the prison sentence was suspended on 
condition he pay $25.00 per week, tha t  the amount was thereafter 
raised to $45.00, and tha t  this modified amount was not such condi- 
tion tha t  breach thereof would justify activation of the sentence. 
However, the facts are such tha t  we need not discuss this question. 
The court found as a fact tha t  he had paid nothing after April 22, 
1959. He  was therefore in violation of the original condition as well 
as the one later imposed,. 

Defendant excepted t o  the admission and exclusion of evidence. 
The court was not bound by strict rules of evidence. Strong: N. C. 
Index, Criminal Law, sec. 136, Vol. 1, p. 819. The matter was heard 
de novo in Superior Court solely upon the question of whether there 
had been a violation of the condition without lawful excuse. State v. 
Robinson, 248 N.C. 282, 103 S.E. 2d 376. This question is determined 
by the Court in its sound discretion. State v. Marsh, 225 N.C. 648, 36 
S.E. 2d 244. 

A careful review of the record indiicates tha t  the con~petent evi- 
dence heard by the judge was sufficient t o  support his findings of fact 
and tha t  the findings of fact adequately support the judgment. State 
v. McKinney, 251 N.C. 346, 111 S.E. 2d 189. 

The judgment below is 
Affirmed. 

MRS. ELGIE  LEF: B A R E W T  v. HARRY LOCIS  RULNICK. 

(Filed 4 May, 1960.) 

Appeal and Error 5 39- 
The burden is on appellant to show prejudicial error amounting to 

the denial of some substantial right. 

APPEAL by defendant from Williams, J., January-February Civil 
Term, 1960, of CUMBERLAND. 

Civil action to  recover damages caused by an automobile collision. 
Upon the call of the case for trial i t  was stipulated by counsel for 
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plaintiff and defendant that  the first issue of negligence should be 
answered Yes, and the issue of damages only should be submitted to  
the jury. 

The jury found by its verdict that  plaintiff was injured by the 
negligence of the defendant as alleged in the complaint, and awarded 
damages in the amount of $14,000.00. 

From judgment in accord with the verdict, defendant appeals. 

N.  H.  McGeachy, Jr., for plaintiff, appellee. 
Nance, Bam'ngton & Collier for defendant, appellant. 

PER CURIAM. The burden is on appellant to  show prejudicial error 
amounting to  the denial of some substantial right. Kennedy v. James, 
252 N.C. 434, ..... S.E. 2d ..... . A careful examination of defendant's 
assignments of error discloses no prejudicial error that  would justify 
a new trial. All these assignments of error are overruled. The verdict 
and judgment will be upheld. 

No error. 

A. W. WOOD v. OLA P. SEWaRD AND M. C. BEWARD. 

(Filed 4 May, 1960.) 

Appeal and Error § 18- 
Appeal dismised on authority of Hunt v. Davis, 248 N.C. 69 for fail- 

ure properly to group the exceptions. 

APPEAL by plaintiff from an order of Gwyn, J., February 22, 1960 
Civil Term, of GUILFORD (High Point Division). 

This action was begun to recover damages resulting from an alleged 
breach of contract. A judgment by default and inquiry was rendered 
by the clerk. Defendants gave notice of an intent to move to vacate 
the judgment because of excusable neglect. The motion was not made 
a t  the time fixed in the notice. Judge Thompson, without a hearing 
and before the motion was filed, rendered judgment refusing to set 
the default judgment aside. Thereafter defendants filed their mo- 
tion to set aside the default judgment for excusable neglect and to  
set aside the judgment rendered by Judge Thompson for irregularity. 
These motions were heard by Judge Gwyn. He made extensive find- 
ings of fact and on his findings concluded the judgment rendered 
by Judge Thompson was irregular, defendants had a good and meri- 
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torious defense, and the failure to  file an answer in due time was due 
to  excusable neglect. Based on his findings he vacated both judg- 
ments. Plaintiff took exceptions to  the findings of fact and conclu- 
sions of law and appealed. 

Schoch and Schoch for plaintiff, appellant. 
Robert S. Cahoon for defendant, appellees. 

PER CURIAM. Plaintiff groups his exceptions in substantially the 
same manner condemned in Hunt  v. Davis, 248 N.C. 69, 102 S.E. 2d 
405. For the reasons there given, the appeal is 

Dismissed. 

SIRS. GALLIE C. YORK v. JOSEPH 0. COLE AND WIFE, 

SARAH FRANCES COLE. 

(Filed 4 May, 1950.) 

APPEAL by defendants from Sharp, Special J., a t  January 11 Reg- 
ular Civil Term, 1960, of GUILFORD, High Point Division-heard upon 
motion of defendants for removal of the cause of action, as  a matter 
of right, from Guilford County, North Carolina, to and for trial in 
Wake County, North Carolina,-possession of personal property be- 
ing involved in the action. 

The record shows tha t  the cause came on for hearing before Sharp, 
S. J., assigned to hold the aforesaid Civil Term of the Superior Court, 
who, after reciting the procedural history of the action, finds "that 
on December 9, 1959, the defendants filed a motion in writing that 
the 'cause of action for the recovery of the automobile and all other 
personal property described in the complaint, except the  property 
described in paragraph 32 of the plaintiff's amended complaint, be 
moved t o  Wake County for trial.' " It is there, that  is, in paragraph 
32, described as certain specific household and kitchen furniture owned 
by plaintiff of the approximate value of five thousand dollars, and 
located in her three houses in High Point. 

And the record recites tha t  after reading the pleadings and other 
papers filed in this case and hearing argument of counsel the  court 
being of the opinion tha t  the motion t o  remove as a matter of right 
should be denied, "ordered, adjudged and decreed1 t h a t  the motion to  
remove be and the same is hereby denied." 

Defendants except thereto and appeal therefrom to Supreme Court 
and assign error. 
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J .  W .  Hinsdale, Thomas Turner for plaintiff, appellee. 
Allen Langston for defendant appellants. 

PER CURIAM. Consideration of the record on appeal reveals that  
the judgment from which appeal is taken is accordant with law. The 
recovery of the personal property in Wake County is but incidental 
t o  the main action. Hence the appeal is without merit, and patently 
is dilatory and frivolous. The judgment below is 

Affirmed. 

SANDRA PARNELL, sr HER NEXT FRIEND, EUGENE C. SWBEWRY, V. 
E. L. WILSON, MARSHALL WILSON AND HAROLD BULL. 

(Filed 4 May, 1960.) 

APPEAL by defendants from Crissman, J., Kovember 1959 Term, of 
GUILFORD (High Point Division). 

This is an action to recover damages for personal injuries allegedly 
sustained by plaintiff because of the joint and concurring negligence 
of defendants. 

Plaintiff was a passenger in an automobile owned and being driven 
by d~efendant Bull northwardly along North Carolina Highway 68 in 
Guilford County. This automobile met and collided with a car be- 
ing driven by defendant Marshall Wilson and owned by his father, 
E. L. Wilson. The collision occurred about 11:OO P. M. on 2 Nov- 
ember 1957 near Carroll's Store. The cars met and collided about the 
center of the paved highway. Plaintiff was seriously and permanently 
injured. 

The complaint alleges that  plaintiff was injured because of the 
joint and concurrent negligence of the drivers for that  both were driv- 
ing a t  speeds greater than was reasonable and prudent under the 
circumstances, failed to  pass to  the right and yield one-half of the 
main traveled portion of the highway, drove to the left of the double 
yellow line on a curve, drove to  the left of the center of the highway, 
failed to  keep a reasonable lookout, and failed to  keep their vehicles 
under proper control. It was further alleged that  the defendrant Bull 
attempted to  make a left turn without giving a signal and without 
ascertaining he could make the turn in safety, and that  defendant 
Wilson was driving in excess of the maximum speed allowed by law 
and was under the influence of intoxicants. 

Each defendant, answering, denied the allegations of negligence 
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and alleged tha t  the other suddenly turned to the left, created an 
emergency, and caused the collision. 

The jury verdict declared tha t  plaintiff was injured by the joint 
and concurrent negligence of the defendants and awarded damages 
in the  amount of $10,000.00. 

From judgment in accordance with the verdict defendants appealed. 

Schoch & Schoch and Sedberry, Sanders & Walker for plaintiff. 
Martin & Whitley for defendants E. L. Wilson and Marshall Wilson. 
Deal, Hutchins and Minor for defendant Harold Bull. 

PER CURIAM. There was evidence supporting the allegations of 
joint and concurrent negligence proximately causing plaintiff's in- 
juries. The  weight of the evidence was for the jury. The exceptions 
of defend~ant Bull to the exclusion of evidence and the rulings of the 
court with reference to arguments of counsel are not sustained. If 
erroneous in any respect, they were not sufficiently prejudicial to  
warrant a new trial. The charge of the court, when considered con- 
textually, adequately presented the law applicable to  the factual 
situations disclosed by the evidence. The burden is on the defendants 
to  show prejudicial error. Taylor Co. v. Highway Commission, 250 
K.C. 533, 539, 109 S.E. 2d 243. 

I n  the trial below we find 
No error. 
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ADA REAVES BRYANT, EXECUTRIX OF THE ESTATE OF ALFRED A. BRYANT, 
DECEASED v. EDWARD EARL WOODLIEF A X D  ROT PEARSON RAY 

(Filed 18 May, 1900.) 

1. Negligence § & 

The test of whether the negligence of one tort-feasor is insulated a s  
a matter of law by the independent act of another is whether such 
intervening act and the resultant injury could have been reasonably 
foreseen. 

2. Negligence 8 25- 

The question of whether the independent act of one tort-feasor in- 
sulates the negligence of another is ordinarily for the determination of 
the jury, and i t  is only when the evidence is susceptible to the sole 
reasonable conclusion that the in,tervening and independen~t act could 
not have been reasonably foreseen that nonsuit is proper on this ground. 

3. Automobiles 9 41b- 
Evidence that  the operator of a motor vehicle was traveling in excess 

of 80 0.p.h. is held sufficient to  be submitted to the jury on the question 
of whether such negligence was a proximate cause of a collision with 
another vehicle, since it  cannot be said a s  a matter of law the driver 
could not have reasonably foreseen that, some accident or injury was 
likely to occur a s  the result of such excessive speed. 

4. Automobiles 8 41h- 
Testimony of the driver of a car that  he saw a car rvpproaching from 

the opposite direction a t  a speed which he estimated a t  100 m.p.h., to- 
gether with evidence that he turned left to enter a driveway in the 
path of such other car when i t  was between 200 to 600 feet away, is held 
sufficient to be submitted to the jury on the questions of such driver's 
negligence and proximate cause in a suit for the death of a passenger 
in his vehicle resulting from the collision of the cars. 

5. Automobiles § 45- 

Evidence tending to show that  the driver of one vehicle was travel- 
ing in excess of 80 m.p.h. along a straight section of highway, and that  
the driver of the vehicle in which plaintiff's testate was riding a s  a 
passenger, traveling in the opposite direction and intending to enter a 
driveway on his left, turned left across the path of the first vehicle 
when it was some 200 to 600 feet away, is held sufficient to be sub- 
mitted to the jury on the question of the concurring negligence of both 
drivers in proximately causing the collision. 

6. Death 6- 

In  an action for wrongful death the measure of damages is the present 
worth of the pecuniary loss resulting to the family of the deceased by 
reason of his untimely death, which loss is to be ascertained by deduct- 
ing him personal expenditures from the amount which deceased would 
probably have earned, based upon his life expectancy. 
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The retirement income which a deceased was receiving a t  the time 
of his death is properly shown in evidence on the question of damages 
in a n  action for wrongful death, since such retirement income is earn- 
ed by an employee as  the result of his previous labors, and evidence that  
the deceased was earning such income is alone sufficient basis for the 
admeasurement of damages. 

APPEAL by defendants from Sink, Emergency Judge, Second Sep- 
tember Civil Term, 1959, of WAKE. 

This is a civil action to  recover damages for wrongful death. 
About 4:30 p.m. on 22 November 1958 the automobiles operated 

by the two defendants were approaching each other on a rural paved 
road near Raleigh, known as  Rhamkatte Road, which runs generally 
east and west. The defendant Woodlief was traveling east and the 
defendant Ray  was traveling west. The plaintiff's testate was a pas- 
senger in the defendant Ray's car. From the point a t  which the col- 
lision occurred the road was straight and practically level for four- 
tenths of a mile west and five-tenths of a mile east. A t  the  western 
end of this straight stretch of road there was a curve and a small hill, 
with a church being located in the  curve on the south side of the  road. 
As the defendant Woodlief came over the  hill and around the curve, 
he could, see in an easterly direction for nine-tents of a mile and was 
a t  tha t  time four-tenths of a mile from the point of collision. When 
the defendant R a y  came t o  the eastern end of this straight stretch 
of road, traveling in a westerly direction, he could see nine-tenths of 
a mile to  the hill and curve in which the church was located and five- 
tenths of a mile to  the point of collision. When the defendant R a y  
reached the point of collision he could see four-tenths of a mile west- 
wardly up to the hill and curve referred to hereinabove. 

At  the point of collision there was a private driveway leading from 
the south side of the road to  a house occupied by Janie McLean, 
who was also a passenger in the Ray  car and who was killed as a 
result of the collision. Just west of this house and driveway there are 
two other houses and driveways, all on the south side of Rhamkatte 
Road. The house referred to as Janie McLeanls house was the eastern- 
most of the three houses. The house of Isaac Kearney was the third 
or westernmost of the three houses. From the west side of the first 
driveway, Janie McLean's driveway, to the west side of the western- 
most driveway a t  the  Kearney house, was 124 feet and six inches. 

The evid~ence tends to show tha t  the defendant R a y  was driving 
on the right-hand side of the road a t  a slow rate of speed and was 
proceeding in a westerly direction for the purpose of taking his cook, 
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Janie McLean, to her home. Just before defendant Ray reached the 
intersection of Janie McLean's driveway, he testified that  he gave a 
left-hand turn signal, that he gave this signal while traveling a dis- 
tance of about twenty feet and came almost t o  a stop, waiting for an 
automobile to pass which was traveling in an easterly direction. Be- 
fore starting to  make his turn to  the left into the McLean driveway, 
the defendant Ray  first looked to his front and t o  his rear, and not 
observing any traffic he started t o  make his left  turn across the road 
towards the driveway. He was traveling a t  a speed of only two or 
three miles per hour, according to his evidence, when he made his 
turn. But just before he started his turn, the defendant Ray  testified 
that  he observed the Ford automobile driven by the defendant Wood- 
lief approaching him from the west on Rhamkatte Road, a t  a speed 
estimated by the defendant Ray of 100 miles per hour. Plaintiff's 
eyewitness, Isaac Kearney, 111, testified tha t  the Woodlief Ford 
was 600 feet away from the Ray  car when the Ray  car began its turn. 
Other testimony tended to show that  the Woodlief car was within 
200 or 250 feet of Ray's car when i t  turned left across the road. 

The witness Kearney testified that  the defendant Woodlief, as he 
came around the curve traveling towards the point of collision, was 
traveling a t  a speed of 85 to  90 miles per hour. 

George Rdward Jones, a witness for the plaintiff, who was stand- 
ing in his yard, testified, "I observed the red and cream Ford over 
a distance of " " * approximately 275 to 300 feet prior to  * * * im- 
pact. I formed an opinion * * " that  the Ford was going in the neigh- 
borhood of 80 to  90 miles an hour before the collision. * * " I saw 
the Ford apply its brakes, the wheels appeared t o  be locked and 
smoke was boiling out from under the tires * * *. The car proceeded 
on after i t  * * * hit the Chevrolet (Ray's car) in the right-hand side, 
close to the front door. * * * I saw the * * * Chevrolet * * * knocked 
into the air and the Ford went under it and proceeded on down the 
road another 75 to 100 feet, something like that. * * * The Chevrolet 
+ + Y  was knocked down the road approximately 60 to 70 feet from 

the point where it  was struck." 
The evidence tends to show that  the Ford car came to rest 30 or 

40 feet farther away from the point of collision than did the Chevrolet. 
The evidence further tends t o  show that  the defendant Woodlief's 

car skidded in a straight line in his lane of travel for a distance of 
197 feet prior to  the impact; that  the front wheels of Ray's car were 
entering the RlcLean driveway a t  the time of the collision. The paved 
portion of the road where the collision occurred is twenty feet wid~e. 
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The defendant Woodlief testified tha t  the "operator of the Ray car 
gave no signal a t  all." 

The plaintiff's testate was 73 years of age with a life expectancy, 
according to  G.S. 8-46, of 8.48 years. Plaintiff's testate was in good 
health, was able to get around in his yard, and had recovered from 
a broken hip. The hip was broken on 10 May 1957. Plaintiff's testate 
was drawing $140.28 per month from the Railroad Retirement Board 
a t  the time of his death. Living expenses of plaintiff's testate, ac- 
cording to the opinion of plaintiff, were $35.00 per month. Plaintiff 
was 52 years of age a t  the  time of her testate's death and not eligible 
for railroad retirement benefits and will not be until she reaches sixty 
years of age. She is receiving no income from this source a t  the present 
time. 

On the issue of negligence the jury found the plaintiff's testate was 
injured and killed by the joint and concurrent negligence of the de- 
fendants as alleged in the complaint and answered the issue of dam- 
ages in the sum of $8,401.34. 

From the judgment entered on the verdlct, both defendants appeal, 
assigning error. 

Manning & Fulton for plaintiff. 
Armistead J. Maupin for defendant Ray. 
Smith, Leach, Anderson & Dorsett for defendant Woodlief. 

DENNY, J. Each defendant assigns as error the refusal of the 
court below to sustain his motion for judgment as of nonsuit. 

The appellant Woodlief insists tha t  if he was negligent his negli- 
gence was insulated by the negligence of the defendant Ray  in turn- 
ing his car in front of him, and he cites in support of his position 
Hudson v. Transit Co., 250 S . C .  435, 108 S.E. 2d 900; Aldridge v. 
Hasty, 240, N.C. 353, 82 3.E. 2d 331; and Butner v. Spease, 217 N.C. 
82, 6 S.E. 2d 808. 

The test of whether the negligent conduct of one tort  feasor is to  
be insulated as a matter of law by the independent act of another, 
is well settled by our decisions. I n  Harton v .  Telephone Co., 141 N.C. 
455, 54 S.E. 299, the Court said: " * * * the test * * * is whether the 
intervening act and the resultant injury is one tha t  the author of 
the primary negligence could have reasonably foreseen and expected 
* * *  . We think i t  the more correct rule that,  except in cases so clear 
that there can be no two opinions among men of fair minds, the 
question should be left to the jury to determine whether the inter- 
vening act and the resultant injury were such that the author of 
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the original wrong could reasonably have expected them to occur 
as a result of his own negligent act. * " *" Hinnant v. R. R., 202 N.C. 
489, 163 S.E. 555; Beach v. Patton, 208 N.C. 134, 179 S.E. 446; Gas 
Co. v. Montgomery Ward & Co., 231 N.C. 270, 56 S.E. 2d 689; Moore 
V .  Plymouth, 249 N.C. 423, 106 S.E. 2d 695. 

I n  our opinion, the cases relied on by the appellant Woodlief and 
cited above are not controlling on the factual situation revealed by 
this record. 

The Hudson case involved a collision which occurred a t  an inter- 
section governed by a traffic control signal, with the defendant Miller 
having a red light in his t ra5c  lane until defendant Minton, who was 
driving the defendant Transit Company's truck, was 75 feet from 
the intersection approaching from the opposite direction a t  a speed 
of approximately 45 miles per hour, when traffic lights for both oper- 
ators simultaneously turned green. Defendant Miller then made a 
left turn directly in front of Minton when the truck driven by Min- 
ton was so close that a collision was unavoidable. We upheld-a non- 
suit as to the Transit Company and its driver. 

I n  Aldridge v. Hasty,  supra, the defendant Burns turned to his left 
directly in front of the defendant Hasty when Hasty was 20-25 feet 
away. I n  the instant case, the defendant Woodlief testified that  he 
was from 100 to 200 feet away from the McLean dciveway when the 
defendant Ray cut across the highway in front of him. The physical 
facts seem to warrant the inference that  he was more than 200 feet 
away when he saw the Ray car making a left turn, since he managed 
to apply his brakes and his car left tire and skid marks after the 
brakes were applied for 197 feet before reaching the point of impact. 

I n  the Butner case, while traveling a t  night and a t  such time when 
he should have known his hand signal for a left turn could not be 
seen by the approaching car because his hand would be in the shadow 
of his own lights, defendant Spease turned to his left and directly 
in front of Butner's car a t  a time when the vehicles were only some 
forty feet apart. 

In  the consolidated cases of Henderson v. Powell and Rattley v. 
Powell, 221 N.C. 239, 19  S.E. 2d 876, a t  the time of the accident com- 
plained of, the plaintiffs Henderson and Sylvester Rattley, intestate 
of the plaintiff administratrix, were guest passengers in an automo- 
bile owned and operated by George McCkimmon. McCrimmon pulled 
into the path of a train approaching a t  a speed of approximately 60 
miles per hour, with resultant injuries to plaintiff and injuries re- 
sulting in the death of Sylvester Rattley. I n  reversing a judgment as 
of nonsuit in the lower court, as to the defendant railroad, this Court 
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said: "The defendants insist that  their negligence, if any there was, 
would not have produced the injury to the plaintiffs without the 
negligence of McCrimmon; and therefore it  stands insulated, leaving 
McCrimmonls intervening negligence the sole proximate cause. The 
converse of this statement is universally accepted as true, and is thus 
expressed in a leading case: 'When several proximate causes contrib- 
ute to an accident, and each is an efficient cause, without the opera- 
tion of which the accident would not have happened, i t  may be at- 
tributed to  all or any of the causes; but i t  cannot be attributed, t o  
a cause unless without its operation the accident would not have hap- 
pened.' Ring v. City of Cohoes, 77 N.Y. 83,  90. It took the combined 
activities of the railroad company and McCrimmon to  bring their 
respective vehicles into the collision inflicting the injury. The formula 
proposed by defendants would exonerate both of them with equal 
impartiality." 

There is ample evidence on this record to support the plaintiff's 
contention that  the defendant Woodlief was operating his automobile 
a t  an excessive and unlawful rate of speed, to  wit, 80 t o  90 miles 
per hour as he approached the point of collision. I n  light of the evi- 
dence on the record before us, i t  cannot be said as a matter of law 
that  the defendant Woodlief could not reasonably have foreseen that  
some accident or injury was likely t o  occur as the result of his exces- 
sive speed. Moore  v. Plymouth, supra. 

With respect to the evidence against the defendant Ray, in our 
opinion, when the evidence against him is considered in the light 
most favorable to the plaintiff, i t  was sufficient to  carry the case 
to  the jury. It was within the province of the jury t o  determine 
whether or not the defendant Ray exercised reasonable care under the 
circumstances in turning his car into the path of an approaching car 
which he testified was in his opinion approaching him a t  a speed of 
100 miles per hour; and the greatest distance between the Woodlief 
car and the Ray car a t  the time defendant Ray began his left turn, 
was fixed by the plaintiff's witness Kearney a t  600 feet, and the 
shortest distance between the two vehicles when the defendant Ray 
began his left turn was 100 t o  200 feet, testified t o  by the defendant 
Woodlief. 

I n  our opinion, the court below properly overruled the respective 
motions for judgment as of nonsuit, and weeso hold. 

The most serious question raised by both defendants and, assigned 
by both as error was the admission of evidence in the trial below 
to the effect that  plaintiff's testate was a retired railroad employee 
and was drawing the sum of $140.28 per month from the Railroad 
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Retirement Board a t  the time of his death. Both defendants insist 
that  such evidence was inadmissible and that  the court below com- 
mitted error in allowing the jury t o  consider such evidience in de- 
termining the pecuniary loss sustained by the plaintiff as the result 
of her testate's wrongful death. 

G.S. 28-174 provides: "Damages recoverable for death by wrong- 
ful act. - The plaintiff in such action may recover such damages as 
are a fair and just compensation for the pecuniary injury resulting 
from such death." 

The defendants insist and seriously contend that  the pecuniary 
value of the life of plaintiff's testate is limited to  the net income which 
the deceased might reasonably have been expected to  earn from his 
own labors had his life not been cut short by his untimely death. 
Caudle v. R .  R., 242 N.C. 466, 88 S.E. 2d 138; L a m m  v. Lorbacher, 
235 N.C. 728, 71 S.E. 2d 49; Journigan v. Ice Co., 233 N.C. 180, 63 
,S.E. 2d 183; Queen Ci ty  Coach Co. v. Lee, 218 N.C. 320, 11 S.E. 2d 
341; Carpenter v. Power Co., 191 N.C. 130, 131 S.E. 400; Purnell v. 
R. R., 190 N.C. 573, 130 S.E. 313; Poe ZJ. R .  R., 141 N.C. 525, 54 S.E. 
406; Russell v. Steamboat Co., 126 N.C. 961, 36 S.E. 191. 

Ordinarily, in an action for wrongful death the plaintiff's evidence 
presents no facts that  would warrant any formula or method for 
ascertaining the fair and reasonable compensation for the pecuniary 
injury resulting from wrongful death, other than that  laid down in 
the above cases. Even so, we do not understand that  the general rule 
in this respect would exclude the incli~sion of income from an an- 
nuity, life estate, retirement pay or other income for life only, in 
arriving a t  the pecuniary loss sustained by reason of wrongful death. 

I n  Poe 2). R. R., supra, i t  is said: "This Court has not prescribed 
any 'hard and fast rule' by which to bind the jury in making the 
estimate of what sum should be given or to require them to  give the 
assessment of the damages in any particular way." 

(In the case of Mendenhall v. R. R., 123 N.C. 275, 31 S.E. 480, a 
proper charge in such case was given and its form was commended 
as a safe one for guidance in the opinion of Poe v. R. R., supra, and 
is as follows: "The measure of damages is the present value of the 
net pecuniary worth of the deceased to be ascertained by deducting 
the cost of his own living and expenditures from the gross income, 
based upon his life expectancy. As a basis on which t o  enable the 
jury to  make their estimate, i t  is competent t o  show, and for them 
to consider the age of the deceased, his prospects in life, his habits, 
his character, his industry and skill, the means he had for making 
money, the business in which he was employed - the end of i t  all 
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being to  enable the jury to  fix upon the net income which might be 
reasonably expected if death had not ensued, and thus arrive a t  the 
pecuniary worth of the deceased to his family. You do not undertake 
to  give the equivalent of human life. You allow nothing for suffering. 
You do not attempt to punish the railroad, but you seek to give a 
fair, reasonable pecunzary worth of the deceased to his family, under 
the rule which I have laid down. You should rid yourself of all preju- 
dice, if you have any, and of sympathy. It is not a question of sym- 
pathy; i t  is just a plain, practical question, and you should give a 
reasonable and fair verdict upon all the issues." (Emphasis added) 

I n  Collzer v. An-ington, 61 N.C. 356, i t  is said: " " * * our statute, 
which gives an action to the representative of a deceased party,  who 
was injured or slain by a trespasser, confines the  recovery to the 
amount of pecuniary i n p r y .  It does not contemplate solatium for the 
plaintiff, nor punishment for the defendant. It is therefore in the 
nature of pecuniary demand, the only question being, how mlich has 
the plaintiff lost by the death of the person injured?" iEmph,~qis add- 
ed) 

I n  Kesler v. Smith, 66 N.C. 154, the opinion states: "The defendant 
in open court admitted the unlawful killing, and the sole point a t  
issue and tried was the question of damages." I n  discussing this point, 
Reade, J., speaking for the Court, said: "The English statute (9-10 
Vic., ch. 93) is substantially the same as ours. It is not precisely as 
definite as ours as to the rule of damages, inasmuch as our statute 
specifies 'pecuniary injury,' whereas the English statute also makes 
i t  the duty of the jury to apportion the damages among the benefi- 
ciaries, which ours does not. 

"Although the English statute omits pecuniary, yet the rule of 
damages which the courts have laid down is 'the reasonable expecta- 
tion of pecuniary advantage from the continuance of the life of the 
deceased.' We have carefully examined the English cases, and al- 
though the rule 1s not laid down in all of them in prec~sely these words, 
yet in substance i t  is; and the rule may now be said to he settled as 
above." 

It will be noted that the pecuniary worth of a life in a wrongful 
death case was not limited in our earlier cases to  the  net income the 
deceased would probably have earned during his life expectancy had 
his life not been terminated by wrongful death. 

I n  Gurley v. Power C'o., 172 N.C. 690, 90 S.E. 943, the plaintiff 
administratrix instituted the action to  recover for the wrongful death 
of a boy of 13 or 14, who was drowned in a tank a t  a substation of 
the defendant power company. On appeal from a verdict for plaintiff, 



496 IX' THE SUPREME COURT. [252 

there was an exception to  the charge on the issue of damages. The 
Court said: "This charge was evidently quoted by the judge from 
the opinion in Mendenhall v. R. R., 123 N.C. a t  p. 278, which has 
been approved often by this Court (see Anno. Ed . ) ,  down to Ward v. 
R. R., 161 X.C. a t  p. 186, and Massey v. R.  R., 169 K.C. 245 * * ". The 
charge in regard to  measure of damages is in exact accord with the 
precedents of this Court." This exception was overruled, but a new 
trial granted on other grounds. 

It will be noted that  the charge in the Mendenhall case said noth- 
ing about limiting the pecuniary loss by reason of the wrongful death 
to  income the deceased probably would have earned by his own eser- 
tions had his life not been cut short by his wrongful death. 

The general rule for the measure of damages as laid down in our 
later cases, as set forth in Caudle v. R.R., supra, and many other 
cases, in all probability grew out of the necessity for differentiating 
between income earned from personal exertions and income derived 
from investments or from an established business that  would not be 
adversely affected by the wrongful death. 

I n  the recent case of Armentrout v. Hughes, 247 N.C. 631, 101 S.E. 
2d 793, the question presented was whether or not the plaintiff was 
entitled to recover nominal damages where there is no evidence of 
actual damages. The Court by majority vote held that  the nominal 
damages under such circumstances were not recoverable. Rodman, J., 
speaking for the Court in a very scholarly opinion, traced1 the history 
of the statute now under consideration and said: "Our statute has 
from its passage been interpreted to  accord with the interpretation 
given by the English courts to  Lord Campbell's Act." 

I n  the case of Franklin v. South Eastern Rwy. Co. (1858), 3 Hurl- 
stone & Norman 211, 157 Eng. Repr. 448, the action was instituted 
for wrongful death and the Court's ruling is succinctly stated in the 
syllabus of the opinion as follows: "In an action by a father for in- 
jury resulting from the death of his son, i t  appeared that  the father 
was old and infirm, that  the son, who was young and earning good 
wages, assisted his father in some work for which the father was paid 
3s. 6d. a week. The jury found that  the father'had a reasonable ex- 
pectation of benefit from the continuance of his son's life: - Held, 
that the action was maintainable." 

I n  Halsbury's Laws of England, Third Edition, Volume 28, Negli- 
gence, page 102, i t  is said: "Damages are not given merely in respect 
of the loss of a legal right, inasmuch as they are distributed among 
relations only and not among all individuals sustaining the loss, and 
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thev should be calculated with reference to the amount of reasonable 
expectation of pecuniary benefit from the continuance of the life." 

We have been able to find only one case directly in point from other 
jurisdictions in this country on the question now before us. On the 
other hand, we have not been able to  find any opinion by any court 
in this country tha t  has held tha t  the admission of evidence in a wrong- 
ful death action with respect to  retirement income is improper. 

I n  the case of Heskamp v. BradshawJs Adm'r., 294 Ky. 618, 172 
S .R.  2d 447, the action was instituted to  recover for the wrongful death 
of C. W. Bradshaw. On appeal i t  was contended, as i t  is in the  case 
now before us, tha t  i t  was error to  allow the plaintiff t o  prove tha t  
for some years prior to his death Mr. Bradshaw had been the re- 
cipient of a pension. It was argued tha t  plaintiff's decedent had not 
earned any money for several years and tha t  he was not able to earn 
money a t  the time of his death. Mr. Bradshaw was 78 years of age 
and had a life expectancy of 6.21 years a t  the time of his death. He  
was in good health and unusually active for a man of his age. He  was 
an employee of the Louisville & Nashville Railroad Company for more 
than forty years, and was a division superintendent when he mas rc- 
tired on a pension in 1922. At the time of his death he was receiving 
retirement pay in the sum of $146.01 each month. The Court said: 
"But. say appellants, the proof as t o  the pension received by the de- 
cedent was incompetent and afforded the jury a false basis on which 
to  rest their verdict. The precise question has never been d~ecided by 
this court, and there is a dearth of authority on the subject. The de- 
cedent had earned the pension by his services in the past, and, under 
such circumstances, i t  is more reasonable to believe tha t  a pension 
will continue until the pensioner's deat,h than to  believe tha t  any sal- 
ary or wages being earned by a man of advanced years will continue 
until his death. Tha t  a workman is earning wages a t  the time of his 
death is a circumstance to be considered by the jury in fixing the 
amount of damages, but i t  is only one element and must be considered 
in connection with other pertinent facts. West Kentucky Coal Com- 
pany 2,. Shoulder's Adm'r., 234 Ky.  427, 28 S.W. 2d 479. We think a 
pension, especially a type such as the one received by the decedent 
in this case which very probably will continue until the recipient's 
death, is a proper element to be considered by the jury in arriving a t  
a verdict in an action brought for damages for the death of a person 
by tortious act pursuant to Kentucky Statutes, 8 6, K.R.S. 411.130. 
Such a pension is a substitute for earning power. It follows that  the 
court did not err in admitting evidence concerning the decedlent's pen- 
sion." 
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In the case of Bridges v. Charlotte, 221 N.C. 472, 20 S.E. 2d 825, 
i t  was held that  payments from a retirement fund to teachers after 
they had ceased t o  serve, were not offensive to  Article I, Section 7, of 
our State Constitution, in that  they were regarded as in the nature 
of delayed compensation for public services rendered or delayed pay- 
ments of salary. 

Certainly, plaintiff's testate through long years of labor, earned 
everything paid to him by the Railroad Retirement Board and every- 
thing that  would have been paid to him had his life expectancy not 
been cut short by his wrongful death. 

I n  our opinion, the facts compel the conclusion that  the plaintiff 
has suffered a pecuniary loss that is fixed and certain, less the reason- 
able personal living expenses which in all probability plaintiff's tes- 
tate would have expended for his own support and maintenance had 
he lived out his expectancy. 

We hold, therefore, that  the admission of the evidence complained 
of was competent, and this assignment of error is overruled as to  both 
defendants. 

It is not intended that  this opinion shall alter, modify or overrule 
any of our previous opinions dealing with the measure of damages 
for wrongful death. The fact is, in this case, we are confronted with a 
factual situation not heretofore presented t o  this Court. However, we 
are constrained to hold that  our wrongful death statute includes pe- 
cuniary loss of the character involved in this case. 

There are numerous other assignments of error, but in our opinion 
there were no prejudicial errors committed in the trial below that 
would justify or warrant the awarding of a new trial. 

I n  the trial below we find no error in law. 
No error. 
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STATE v. BEULA ROGERS 
Ah'D 

STATE v. EVA FOSTER. 

(Filed 18 May, 1960.) 

1. Criminal Law 3 0- 

While the probative weight of legally sufficient proof is for the jury. 
the sufficiency of proof in law is for the court. 

2. Criminal Law 3 101- 

Circumstantial evidence is sufficient to be submitted to the jury if it 
tends to prove the fact in issue or reasonably conduces to such conclu- 
sion as  a fairly logical and legitimate deduction, and does not merely 
raise a suspicion or conjecture of guilt. 

3. Same 

In passing upon motion for judgment as  of nonsuit in a criminal prose- 
cution, the evidence must be considered in the light most favorable to 
the State, and it  is entitled to every intendment upon the evidence and 
every reasonable inference to be drawn therefrom. 

4. Same-- 
On motion to nonsuit, only the evidence favorable to the State will 

be considered, and contradictions and discrepancies, even in the State's 
evidence, do not warrant nonsuit. 

5. Intoxicating Liquor 9 5- 

The possession by a n  individual of intoxicating liquor for the pur- 
pose of sale is unlawful in this State. 

6. Intoxicating Liquor 9 &- 

The possession of more than one gallon of intoxicating liquor a t  any 
one time, whether in one or more places, and whether actual or con- 
structive, is prima facie evidence of possession for the purpose of sale. 
G.S. 18-32. 

'7. Intoxicating Liquor 3 13c- 

Eridence tending to show that defendants jointly occupied an apart- 
ment and that  more than two and one-half gallons of taxpaid liquor was 
found in the apartment and in the car in which they were riding, to- 
gether with other circumstantial evidence, i s  held sufficient to be sub- 
mitted to the jury as  to each defendant on the charges of unlawful pos- 
session of intoxicating liquor and possession of liquor for the purpose 
of sale. 

8. Criminal Law 5 83- 

The introduction by the State of exculpating dedarations of a d e  
fendant does not preclude the State from showing that the facts are  
otherwise. 
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9. CrMnal Law § 101- 
The fact that  substantive evidence offered by the State is conflicting, 

some of the evidence tending to inculpate and some tending to excul- 
pate defendant, does not warrant nonsuit. 

APPEAL by defendants Beula Rogers and Eva Foster, respectively, 
from Preyer, J., a t  November 29, 1959 Criminal Term, of GUILFORE- 
Greensboro Division. 

Criminal prosecutions upon separate warrants issued out of Munic- 
ipal-County Court, Criminal Division of Guilford County, ( I )  charg- 
ing each defendant separately with (1) unlawful possession, and (2) 
possession for purpose of sale five and one-half pints of taxpaid whis- 
key a t  413 0. Henry Boulevard in Greensboro, N. C., and (11) charg- 
ing each defendant separately with possession for the purpose of sale 
of two gallons of taxpaid whiskey, and transporting same from place 
to place against the statute in such case made and provided,-heard 
and tried upon original warrants in Superior Court upon appeal there- 
to from judgments of Municipal-County Court, Criminal Division. 

And upon trial in Superior Court the State offered evidence sub- 
stantially as follows: 

Officer R. W. Steele as witness for the State testified in pertinent 
part: " * * On June 6, 1959 * * * I had occasion t o  see Eva Alice 
Foster and Beula Thompson Rogers. I was in car with Officer Meadow- 
brook and Officer Hart  was in car with Officer Ledford. We had secur- 
ed two search warrants for a Buick automobile and for an apart- 
ment, and went to the Perkins Street area. Officer Meadowbrook and 
I were sitting on Gillespie Street, and the other car was a t  another 
location. We were waiting for a 1953 red and black Buick automobile 
with license AC 2580 to  arrive a t  apartment 6 * and waited for 
them from 8 o'clock until 10:30, a t  which time the car came " * 
and turned into the apartment. We proceeded behind the car * * * 
and * * * stopped behind it. I got out and read the search warrant 
rto Eva Foster, who was driving the car. Whereupon she asked me 
'When do I have to come t o  court?' * * * When I asked her for the 
keys to the trunk she stated that  she didn't have the key to the 
trunk, only the switch key * * Officer Meadowbrook asked her for 
the switch key * and she replied that  she did not have that. Beula 
Rogers in the car with her, and there was no one else in the car. 
On the rear floorboard of the car I observed a sack containing eight 
pints of whiskey anld a 50-pound bag of crushed ice * * After the 
conversation I just related and the finding of the paper sack, Beula 
Rogers said that the contents of the sack were hers. I asked Eva 
about the key again, and she stated that the key was left with a 
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STATE 2). ROGERS AND STATE 2). FOSTER.  

mechanic when she had some work done on the car " * * We told 
her we had a search warrant and would have to  go into the car. 
Whereupon she stated that one of the neighbors in another apart- 
ment kept the key t o  the car. She ment to  this door and knocked, 
but no one came. Then she said 'I believe I have the key under this 
bucket,' and bent over and came up with the key in her hand. We 
went back to the car, from which Officer Meadowbrook had removed 
the rear seat and was taking a sack out of the trunk * * * This sack 
which contained eight pints of whiskey Officer Meadonhrook was 
taking * * * from the trunk * * *." 

And the witness continued: "Beula stated to Eva 'I thought you 
took all of the liquor out of the trunk of the car.' We opened the 
trunk of the car with the key and found other packages, including 
groceries * " * I then stated that  we had a search warrant for the 
apartment and wanted t o  go in. They said this was okay with them, 
whereupon we went t o  the apartment * * * Officer Meadowbrook 
found five and half pints of whiskey in the house * * * I t  was in one 
of the bedrooms * * * The whiskey was in pint bottles " * * . I 1  

And the witness continued: "Eva Foster was questioned and de- 
nied living a t  this address. I n  searching the house I found a set of 
keys, car keys, a house key, that  type of key, with a key chain with 
identification on i t  which read 'Eva Alice Foster, 413 0. Henry Boule- 
vard, Apartment 6.' Officer Meadowbrook showed me a light bill, 
electric bill, 'Eva Alice Foster, 413 0 .  Henry Boulevard. Apartment 6' 
on it. Eva Foster saw this and was asked about the keys and light 
bill. She stated that  the keys were hers and the light bill was in her 
name. Beula Rogers first stated that  Eva  was helping her out, but 
later stated that  they were sharing expenses a t  ithe apartment * *." 

And on cross-examination the witness testified: " * * * Mrs. Rogers 
said the sack of liquor and pint of gin on the floorboard was hers. I 
believe she also told me the liquor and gin found in the house was 
hers * * *." 

On re-direct examination the witness testified: "" * * The whiskey 
from the floorboard of the car was in one sack. That  in the trunk 
was in anbther sack. That  in the house was not in a sack but was 
placed in a sack." 

Also the testimony of Officer Steele tends to show that  all of the 
whiskey was introduced in evidence, and that  comparing same with 
numbering system utilized a t  the ABC stores in Greensboro part of 
the whiskey found in the apartment had numbers which were in se- 
quence with numbers found on the whiskey in the trunk of the car,- 
that  some of the corresponding numbers were bought on June 5 and 
others on June 6. 



502 I N  T H E  SUPREME COURT. [252 

Officer J. J. Har t  as witness for the State testified: "* " the sack 
from the trunk * + * contained eight pints of taxpaid whiskey. The 
sacks were taken into the house * * * I was standing there with 
Beula Rogers. That  was the sack that  was on the floorboard. It was 
on the ground by me and Beula Rogers. Beula Rogers stated that  that  
was her whiskey * * ' We went into the house and there were five 
and a half pints found in the house. l3eula Rogers and Eva Foster 
were in the apartment where the apartment search warrant was read. 
When we searched, Officer Meadowbrook found five and a half pints 
of whiskey there. On the table was one small drink glass that  had the 
smell of whiskey in it  or some alcoholic beverage. There was another 
glass sitting there and there were six glasses in the sink. They were 
small, approximately three or four-ounce glasses. The sink was stop- 
ped up, with water in it, and six glasses in it. The five and a half 
pints were found in the bedroom. Beula stated that  was her whiskey 
in the house. Eva contended she did not live there. We asked why 
we had seen her there on numerous occasions then, and she stated 
that  she was helping Beula out. She wasn't working then * * ' I 
asked her about the light bill in Eva Foster's name and she said 
she didn't know, that  she just put i t  in her name to help out. There 
were other statements there with Beula Rogers and also with Eva 
Foster there. The telephone was listed in Eva Foster's name, and 
also the key chain with the address 'Eva Foster, 413 0. Henry Boule- 
vard.' Eva  Foster stated that  she lived with her father a t  1502 E. 
Market Street * *." 

Then on cross-examination Officer Har t  continued his testimony: 
"* * Miss Foster told me that  the liquor in t,he back (trunk) of the 
car was hers, and that's all she had * * * Mrs. Rogers * * * stated, 
when i t  was brought out of the trunk: 'I thought you got all of the 
whiskey out of there.' Mrs. Rogers said that, and she is the one claim- 
ing the liquor on the floorboard between the two seats. I had a con- 
versation with Miss Foster and Mrs. Rogers about the light bill 
and phone bill being in Eva Foster's name. &a stated that  she didn't 
live there, that  she lived with her daddy, a preacher ' * * she stated 
that she was just helping her out * * Neither of them mentioned 

At the time the whiskey was seized there was no question there 
that  the whiskey numbers in the trunk of the car corresponded with 
the numbers in the house also a t  the time of the arrest * * * the 
numbers i d  the trunk of the automobile did run with the numbers 
in the house a t  that  time. Mrs. Rogers said she got the whiskey in 
the floorboard of the car and put i t  there, and that  i t  was hers * * *." 

The State rested, and counsel for defendants moved for judgment 
as of nonsuit. The motion was denied. Defendants excepted. 
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Defendant's Evidence: Rev. J. 0. Foster, father of Eva, testi- 
fied, summarily stated: "* * * In  June of this year when she was ar- 
rested with Mrs. Rogers in this case, she lived nowhere in particular 
but a t  my house * * *." 

And on cross-examination he stated: "Eva will be 35 years old her 
next birthday * * * . Yes, I knew that  she was staying over a t  Beula 
Rogers sometimes * * * I did not know Beula Rogers before my 
daughter started going with her and staying over there a t  the apart- 
ment. Yes, the phone was listed in her name over there so I could get 
her when I wanted to. She did not heve a phone listed a t  my house, 
as far as I know. I've got three phones in my house * * * Yes, she 
stayed over there ( a t  the apartment) as  long as she wanted to  * * 
Yes, she was over there enough so that  I put a telephone over there 
so I could get in touch with her * * * she had two cars." 

And defendant Eva Foster as witness for defendants testified in 
pertirient part, briefly stated: "* * ' On June 6th, 1959, I was in an 
automobile accompanied by Mrs. Rogers when the police came down 
there * * * And I had eight pints of bourbon in the trunk of my car 
* * I didn't have any other brands in that  sack * * * I did not know 
she (Mrs. Rogers) had put any whiskey in my car that  night, but I 
had a gallon of liquor in the trunk of the car. I knew it  was in there. 
I told Mrs. Rogers, in front of the policemen that  I wished she had 
told me * * I did not have the liquor in the trunk of my car for the 
purpose of selling it. * * I told the officers * * * due to the fact 
that she (Mrs. Rogers) had done me some favors, I thought it was 
my duty, since I was able to get the phone, that I get it- she is my 
friend. Some of my father's money might have put th r  phone in over 
there * * * but he didn't put the phone in. The light bill was the 
same * * * The officers * * * I told them I was just doing that just to 
help her out * * I didn't buy any of the whiskey in the apartment." 

Defendant Beula Rogers testified: "' * * The five full bottles and 
the half bottle in my apartment No. 6 on 0. Henry Boulevard were 
mine- my individual liquor. The liquor I bought that  evening and 
put in the car didn't belong to me a t  all * * * Yes, I had five and a 
half pints of some kind of beverage in my apartment. Yes, that  was 
mine. Yes, I had eight pints in the sack in the car. I said I had five and 
a half pints for my own personal use, to  do whatever I wanted t o  do. 
* * +  The apartment was in my name. The phone was in Miss Foster's 
name, both of us, M y  name was also in the telephone directory, but 
i t  was in her name. The light bill was in Miss Foster's name The 
reason for this was, as she said, my credit wasn't good * *." 

And the record shows tha t  in Superior Court the cases were sub- 
mitted to the jury under the charge of the court, and the jury re- 
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turned verdicts of guilty as charged in1 each case. And upon the com- 
ing in of verdicts, the defendants, through their counsel of record, 
moved to set the same aside as being against the greater weight of 
the evidence, and for errors assigned and t o  be assigned. Motion de- 
nied and defendants except in apt time. Whereupon defendants moved 
in arrest of judgment. Motion denied and the defendants except. 

I n  the two cases against each defendant as above set forth, con- 
solidated for purpose of judgment, the court ordered judgment as t o  
each that  she "be confined in the Wornen's Division of State Prison 
for a period of 18 months. With the consent of defendant this judg- 
ment is suspended for a period of three years" on conditions stated. 

Each defendant excepts and gives notice of appeal in open court 
and appeals to Supreme Court, and assigns error. 

Attorney General Bruton, Assistant Attorney General H. Horton 
Rountree for the State. 

T. Glenn Henderson, Robert S. Cahoon for defendants, appellants. 

WINBORNE. C. J. First and foremost, defendants in their assign- 
ments of error conttend that  judgment as of nonsuit should have been 
allowed for that  the evidence is insufficient t o  be submitted to  the 
jury on the charges set forth in the several warrants on which de- 
fendants were tried. 

The State, on the other hand, contends that  the evidence, both di- 
rect and circumstantial, is full and complete and poi& unerringly 
to the guilt of the defendants. 

I n  passing upon the legal sufficiency of the evidence so taken when 
the State relies upon circumstantial evidence for a conviction of a 
criminal offense, as in the present case, "the rule is tha t  the facts 
established or advanced on the hearing must be of such a nature and 
so connected or related as t o  point unerringly t o  the defendant's guilt 
and to exclude any other reasonable hypothesis. S. v. Stiwinter, 211 
N.C. 278. 189 S.E. 868, and numerous other cases cited ins. v. Rhodes, 
ante, 438. 

And while the probative weight of legally sufficient proof is for the 
jury, the sufficiency of proof in law is for the court. S. v. Prince, 182 
N.C. 788, 108 S.E. 330. 

So in considering a motion for judgment of nonsuit under G.S. 15- 
173, the general rule, as stated in S. v. Johnson, 199 N.C. 429, 154 
S.E. 730. and in numerous other cases before this Court, is that  "if 
there be any evidence tending to prove the fact in issue, or which 
reasonably conduces to its conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
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regard t o  it, the case should be submitted to the jury," approved in 
S. v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. See S. v. Rhodes, supra. 

I n  this connection, i t  is settled law in this State that  in passing upon 
a motion for judgment as of nonsuit in criminal prosecutions, the evi- 
dence must be considered in the light most favorable t o  the State, and 
i t  is entitled to every reasonable intendment upon the evidence and 
every reasonable inference to be drawn therefrom, and if there be 
any con~petent evidence to support the charge in the warrant, the  case 
is one for the jury. Contradiction and discrepancies, even in the State's 
evidence, are for the jury to resolve, and do not warrant nonsuk 
Ordinarily only evidence favorable to the State will be considered. 
See Index to  Xorth Carolina Reports, Criminal L a n ,  Sec. !)ti-foot 
notes numbered 800 et seq. 

Indeed in this State G.S. 18-32 declares i t  unlawful for any person 
to have or keep in possession for the purpose of sale, except as other- 
wise authorized by law, any spirituous liquor, and proof of the pos- 
session of more than one gallon of spirituous liquor, a t  any one time, 
whether in one or more places, shall constitute primu facie evidence 
of the  violation of this section. .lnd possession within the meaning of 
this statute, G.S. 18-32, may be either actual or constructive. See S. v. 
Buchanan, 233 S . C .  477, 64 S.E. 2d 549, and cases cited. 

Applying these principles to tJhc case in hand the Court is of opin- 
ion and holds tha t  the evidence is sufficient to support verdict of guilty 
of the offenses with which defendants are charged. 

Defendants contend tha t  the evidence offered by the State excul- 
pates defendants. I n  this respect, however, the State by offering evi- 
dence of declarations or adn~issions of a defendant is not precluded 
from showing that  the facts are other than as related by them. And 
when the substant,ive evidence offered by the State is conflicting, some 
tending to  inculpate and some tending to exculpate the defendant, i t  
is sufficient to repel a demurrer thereto. See S ,  v. Tolbert, 240 N.C. 
44.5, 82 S.E. 2d 201. 

Indeed, there is evidence of facts and circumstances from which 
incriminating inferences may be drawn. 

The matters to which other assignments relate have been considered, 
and in them prejudicial error is not madle to appear. 

Hence in the judgments from which defendants appeal there is 
found to be 

No error. 
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GLADYS F. KIhTG, ADJ~IKISTRATOR OF THE ESTATE OF PAMELA FAYE KING, 
DECEASED V. HOOVER POWELL AN11 JAMES SDAhl: KING. 

(Filed 18 May, 1960.) 

1. Appeal and  E r r o r  8 51- 
I n  an action against two joint tort-feasors in which both defendants 

introduced evidence, the widence offered by plaintiff and both defendants 
must be considered in the light most favorable to plaintiff in passing 
upon the exception of one of the defendants to the refusal of his motion 
to nonsuit, and only such defendant's niation made a t  the close of all 
of the evidence will be considered on his appeal. 

2. Automoble 3 17- 

While a motorist approaching an intersection along a dominant high- 
way may assume that  a motorist traveling on the servient highway 
will stop as  required by statute, and ]nay rely on such assumption even 
to the last moment in the absence of anything which gives or should 
give him notice to the contrary, the motoaist along the dominant high- 
way is nevertheless required not to exceed a speed which is reasonable 
and prudent under the circumstances, to keep his vehicle under control, 
to keep a reasonably careful lookout, and to take such action as  a n  ordin- 
arily prudent person would take to avoid a collision when danger of col- 
lision is discovered or should have been disco~ered in the exercise of 
due care. 

If a motorist along the dominant highway sees or should see, in the 
exercise of due care, that  a motorist along the servient highway has en- 
tered the intersection without stopping as  required by statute, and ob- 
tains such knowledge, actual or imputed, in time to have avoided a 
collision by the exercise of due care, his failure to do so is negligence 
regardless of whether such failure is due to his excessive speed or to his 
miscalculation that the other car would clear the intersection before 
contact. 

4. Automobiles § 41g- Evidence held sufRcient for  jury on  question of 
negligence of driver approaching intersection on dominant highway. 

Evidence tending to show that a motorist along the dominant high- 
way approached an intersection with a servient highway a t  excessive 
speed, that a car traveling along the servient highway entered the inter- 
section when he was still 150 feet away, that  he put  on his brakes, that  
then, thinking the other car was going to get out of the way, he accel- 
erated his speed, and that  after he saw a collision was imminent he again 
applied his brakes, but was unable to stop before colliding with the 
other car, is he ld  sufficient to take the question of his negligence to  the 
jury, either on the basis that  he was unable to avoid the collision be- 
cause of excessive speed or on the basis that  he failed to  keep his car 
under proper control and maintain a proper lookout after he saw or 
should hare  seen that  the car traveling the servient highway was not 
going to stop in obedience to the statute. 
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5. Automobiles § 39- 
In  this case, the physical facts a t  the scene of the collision a t  the 

intersection, including evidence as  to the course, and position of, and 
damage to the respectiye cars after the collision, skid marks extending 
50 feet from the ,point of impact along the dominant highway and evi- 
dence a s  to the violence of the impact, is held sufficient to support a 
finding that the driver traveling dominant highway was operating his 
car a t  an unlawful and excessive speed. 

6. Automobiles § 3- 
I n  this action against the drivers of the two cars involved in a col- 

lision a t  a n  intersection to recover for the death of a passenger in one 
of the cars, the complaint, liberally construed, i s  held not to allege negli- 
gence on the part of one of the drivers as  the sole proximate cause of 
the collision, and the demurrer of the other driver is overruled, the 
complaint being sufficient to allege concurring negligence. 

7. Appeal and E r r o r  9 24- 
An exception to an excerpt from the charge, without exception to 

any omission or failure of the court to give further instructions, ord,i- 
narily does not challenge the omission of the court to charge further on 
the same or any other aspect of the case. 

8. Trial 8 3lb- 
Where the court adequately charges the jury on a n  aspect of the case 

arising upon the eridence, the failure of the court to give more explicit 
instructions in r e g a ~ d  thereto will not be held for  error in  the absence 
of a special request, notwithstanding that  appellant ~vould have been 
entitled to have more explicit instructions given had request therefor 
been aptly made, especially when the more explicit instructions would 
have to be predicated upon the jury's rejection of appellant's own testi- 
mony. 

9. Automobiles 5 40: Evidence 89 19, 5 8 -  

In  a n  action against two joint tort-feasors i t  is competent for counsel 
of one of defendants to ask the other defendant on cross-examination 
for the purpose of impeachment whether such other defendant had not 
entered a plea of guilty to a charge of manslaughter arising out of the 
same accident, i t  appearing that  the charge of manslaughter was based 
on every element necessary to establish such other defendant's action- 
able negligence. 

APPEALS by defendants from Founta in ,  Special J., December 7, 
1959 Term, of FORSYTH. 

The administratrix (mother) of Pamela Faye King instituted this 
action to recover damages for the death of her intestate, allegedly 
caused by the joint and concurrent negligence of the defendants. 

The instant death of the intestate, a two-year old girl, was caused 
by a collision tha t  occurred on Sunday, November 30, 1958, about 
9:00 a.m., in Montgomery County, within t.he intersection of two 
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paved roads, between a 1957 Ford, operated by Hoover Powell, here- 
after called Powell, and a 1957 Ford, operated by James Adam King, 
hereafter called King. 

Answering, each dlefendant denied he was negligent and alleged the 
collision and the intestate's death were caused solely by the negli- 
gence of his codefendant. 

The intersecting roads are N. C. Highway #731, nineteen feet wide 
and extending east-west, and the Troy-Pekin Road, eighteen feet 
wide and extending north-south. Powell, traveling east, approached 
the intersection on #731; and King traveling south, approached the 
intersection on the Troy-Pekin Road. The intestate was a passenger 
in the  King car. 

The intersection is referred to  as  the Troy-Pekin Crossroad and 
there are one or more buildings on each corner. A shed and Shell Serv- 
ice Station are located on the northwest corner. The Shell Service 
Station building is back from the north line of #731 a distance various- 
ly estimated as from 25 to  55 feet. I n  addition to  said structures, there 
are trees and hedges on the northwest corner. 

As King approached the intersection, these highway signs, on the 
right (west) side of Troy-Pekin Road, faced him: (1) A "Stop Ahead" 
sign approximately two-tenths of a mile north of the intersection, 
and (2) a "Stop" sign approximately seventy feet north of the  in- 
tersection. -As Powell approached the intersection, these highway 
signs, located on the right (south) side of #731, faced him: A diamond- 
shaped sign, with a cross on it, indicating a crossroad ahead; and be- 
neath it, on the same post, a 12 x 12 yellow sign with black letters, 
with the words ''35 MPH1'  on it. These signs, according t o  Powell's 
testimony, were some 400 feet west of the intersection where #731 
makes a curve on a hill. East  of this curve and hill, #731 extends 
straight and level to the intersection. 

#731 is the dominant highway. Powell approached the intersection 
from King's right. As they approached the intersection, each operator's 
view of the other was obstructed to  some extent by the structures, 
trees and hedges on or near the northwest corner of the intersection. 

When he came to the intersection King did not come to a com- 
plete stop, but he slowed down and proceeded across #731. The right 
front end of the Powell car struck the right side of the  King (two- 
door) car between the rear of the door and the bumper. The impact 
occurred some five feet south of the center Iine of #731 and near the  
center of the Troy-Pekin Road. 

The court submitted, and the jury answered, the following issues: 
"1. Was the plaintiff's intestate killed by the negligence of Hoover 
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Powell, as alleged in the complaint? Answer: Yes. 2. Was the plain- 
tiff's intestate killed by the negligence of James Adam King, as al- 
leged in the complaint? Answer: Yes. 3. What damages, if any, is the 
plaintiff entitled to  recover? Answer: $12,160.00." 

From judgment in accordance with the verdict, each defendant ex- 
cepted and appealed. 

Averitt R. White for plaintiff, appellee. 
Hudson. Ferrell, Carter, Petree & Stockton for defendant Powell, 

appellant. 
Womble, Carlyle, Sandridge & Rice and H.  Grady Barnhill, Jr., 

for defendant King, appellant. 

BOBBIT, J. 
1. Powell's appeal. The assignments of error brought forward by 

Powell in his brief are these: Assignments of error 1 and 2, directed 
to  the denial of his motions for judgment of nonsuit; and assignments 
of error 3, 4, 5, 6, 7, 8, 11, 12 and 13, directed1 to designated portions 
of the court's instructions to  the jury. Other assignments of error 
are deemed abandoned. Rule 28, Rules of Practice in the Supreme 
Court, 221 N.C. 544, 562. 

Evidence was offered by plaintiff, by Powell and by King. Hence, 
the only motion for judgment of nonsuit t o  be considered is that  made 
a t  the close of all the evidence. G.S. 1-183; Murray v. Wyatt, 245 N.C. 
123, 128, 95 S.E. 2d 541. I n  determining its sufficiency for submission 
to  the jury. the evidence, whether offered by plaintiff or by either of 
the defendants, must be considered in the light most favorable to  
plaintiff. Murray v. Wyatt, supra. Mindful of these well established 
rules, we consider the evidence tending to support plaintiff's allega- 
tions that negligence on the part of Powell was a concurring proxi- 
mate cause of the collision and of her intestate's death. 

With reference to  G.S. 20-158 ( a ) ,  the legal principles stated below 
are well established. 

". . . the operator of an automobile, traveling upon a designated 
main traveled or through highway and approaching an intersecting 
highway, is under no duty to  anticipate that  the operator of an auto- 
mobile approaching on such intersecting highway will fail t o  stop as 
required by the statute, and, in the absence of anything which gives 
or should give notice to  the contrary, he will be entitled to  assume 
and to act, upon the assumption, even to the last moment, that the 
operator of the automobile on the intersecting highway will act in 
obedience to the statute, and stop before entering such designated 
highway." Winborne, J .  (now C. J.), in Haules v. Refining Co., 236 
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N.C. 643, 650, 74 S.E. 2d 17;  Blalock v. Hart,  239 N.C. 475, 80 S.E. 
2d 373; Caughron v. Walker, 243 N.C. 153,90 S.E. 2d 305; Carr v .  Lee, 
249 N.C. 712, 107 S.E. 2d 544. 

I n  Blaloclc v. Hart, supra, Johnson, J., after quoting the above ex- 
cerpt from Hawes v. Refining Co., supra, continues: "However, the 
driver on a favored highway protected by a statutory stop sign (G.S. 
20-158) does not have the absolute right of way in the sense he is 
not bound to exercise care toward traffic approaching on an inter- 
secting unfavored highway. It is his duty, notwithstanding his favored 
position, to  observe ordinary care, that  is, that  degree of care which 
an ordinarily prudent person would exercise under similar circum- 
stances. I n  the exercise of such duty it  is incumbent upon him in ap- 
proaching and traversing such an intersection (1) t o  drive a t  a speed 
no. greater than is reasonable and prudent under the conditions then 
existing, (2) to keep his motor vehicle under control, (3) to keep a 
reasonably careful lookout, and (4) to  take such action as an ordinari- 
ly prudent person would take in avoiding collision with persons or 
vehicles upon the highway when, in the exercise of due care, danger 
of such collision is discovered or should have been discoverd." 
Caughron v. Walker, supra; Primm v. King, 249 N.C. 228, 106 S.E. 
2d 223 ; Carr v. Lee, supra. 

It is noted that  the trial judge fully and accurately instructed the 
jury as to  these legal principles. 

Plaintiff alleged, in substance, that  Powell was negligent in that  
he failed to  perform the legal obligations indicated in ( I ) ,  (2 ) ,  (3) 
and (4) of the above quotation from the opinion in Blalock v. Hart, 
supra. 

Powell contends, on authority of Butner v. Spease, 217 N.C. 82, 6 
S.E. 2d 808, and similar cases (see Loving v. Whitton, 241 N.C. 273, 
84 S.E. 2d 919, and cases cited therein), tha t  the evidence establishes 
the negligence of King as the sole proximate cause of the collision. 
If the only reasonable inference to  be drawn from the evidence is 
that  Powell, when he saw or should have seen King enter the inter- 
section, could not have avoided the collision even if he were free from 
negligence in the respects alleged, the rationale of these decisions 
would apply. Suffice to  say, this is not the only reasonable inference 
that  may be drawn from the evidence. 

The testimony most favorable to  plaintiff tends to  show that  Powell 
approached the intersection in a 35 mile speed zone; that,  shortly 
after the collision, he stated to the investigating State Highway 
Patrolman that  "he was doing approximately 50 miles an hour . . . 
when he first saw Mr. King's car"; that  two solid parallel lines of 
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skid marks, "roughly 6 feet apart,'' made by the Powell car, extend- 
ed 50 feet west from the point of impact; and that the impact was of 
such violence as to  cause three of the passengers in the King car, in- 
cluding the intestate, t o  be thrown therefrom. This testimony, to- 
gether with evidence as t o  the course, position and damaged condi- 
tion of each car after the collision, was sufficient to  support a finding 
that  Powell was operating his car a t  an unlawful and excessive speed. 

Moreover, the evidence most favorable t o  plaintiff tends to  show 
that  the front part of the King car had crossed and was out of the 
intersection when the collision occurred, and that  the Powell car was 
100 feet or more away after the King car had actually entered the 
intersection. Too, a witness testified that  Powell stated that  he saw 
the King car when i t  was 150 feet away; that  he put on his brakes; 
that,  thinking the King car was going t o  get out of the way, he took 
his foot off the brakes and put i t  on the gas; and that,  when he saw the 
King car was not going t o  get out of the way, he put his foot back on 
the brakes and tried t o  stop. 

The evidence referred to  above was sufficient in our opinion t o  sup- 
port a finding by the jury that  Powell, when he saw the King car 
enter the intersection, could and should have brought his car under 
control and stopped, if necessary, and avoided the collision, if he 
had operated his car a t  a lawful speed and had exercised reasonable 
care t o  have his car under proper control after he saw the King car 
in the intersection. If Powell was unable or failed to  bring his car 
under control and stop, if necessary, and thereby avoid the collision, 
either because of his unlawful and excessive speed or because of his 
assumption that  the King car would clear the intersection before he 
(Powell) reached it, or a combination of these factors, his negligence 
in respect thereof was a proximate cause of the collision. 

For the reasons stated, Powell's assignment of error directed to the 
court's refusal t o  enter judgment of nonsuit is overruled. 

I n  this Court, Powell demurred ore tenus t o  the complaint on the 
ground that  the facts alleged show that  King's negligence was the 
sole proximate cause of the collision. Emphasis is placed upon an 
allegation t o  the effect that  Powell drove his car into the King car 
"immediately1' after King had entered the intersection. However, when 
plaintiff's further allegations are considered, to  wit, allegations to 
the effect that  Powell, after he saw the King car in the intersection, 
had opportunity to avoid the collision, we think the word "immedi- 
ately," when considered in the context of the entire complaint, must 
be construed as denoting a very short time rather than as denoting 
simultaneous events. The rule requiring that a pleading be liberally 
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construed in favor of the pleader wouldl seem to  require this inter- 
pretation. Moreover, the trial below was conducted on that  theory. 
Hence, Powell's demurrer ore te?vus is overruled. 

I n  each of the assignments of error relating to the chwge, h w e l l  
sets out the portion to which exception was taken. I n  each instance, 
the quoted excerpt is preceded by these words: "For tha t  the trial 
court erred in charging the jury as  follows, and in failing to  declare 
and explain the law relative t o  proximate cause and insulated negli- 
gence as  i t  related to the evidence in this case, . . ." 

Examination of the instructions given in each of the quoted ex- 
cerpts fails to  disclose prejudicial error. Indeed, Powell's brief con- 
tains no contention tha t  these instructions are erroneous. Rather, 
his contention is tha t  they are inadequate in the respect indicated 
in his assignments of error. 

"It is elemental tha t  an exception to an excerpt from the charge 
ordinarily does not challenge the onlission of the court to  chnr.ge fur- 
ther on the same or another. aspect of the case.'' Peelc v. Trust Co., 
242 N.C. 1, 16, 86 S.E. 2d 745 ; Rigsbee v. Perkins, 242 N.C. 502, 503, 
87 S.E. 2d 926; S. 2). Taylor. 250 N.C. 363, 365, 108 S.E. 2d 629. 

In  the case on appeal, no exception was taken by Powell to any 
omission or failure of the court t o  give further instructions bearing 
on any aspect of the case. Thus. the portion of each assignment of 
error relating t o  the alleged inadequacy of the charge is not su~)l)orted 
by exceptions. 

Apart from the foregoing, a careful reading of the charge co~npels 
the conclusion that  i t  is in substantial compliance with G.S. 1-180. 

While Powell does not indicate with particularity what instructions 
he contends the court should have given, i t  would seem tha t  Powell, 
had he so requested, would have been entitled t o  an explicit instruc- 
tion t o  the effect tha t  if, when he saw or should have seen the King 
car was not stopping but  was entering the intersection, he (Powell) 
was then so close to the intersection tha t  he could not have avoided 
the collision even if traveling a t  a lawful rate of speed, his unlawful 
or excessive speed, under such circumstances, would not be a proxi- 
mate cause of the  collision. Even so, the instructions given, although 
in less specific terms, seem sufficient to convey this idea to  the jury. 
Indeed, this idea is very clearly embraced in the coiirf's recital of 
this contention: "She (plaint,iff) contends further tha t  the defend- 
an t  Powell, had he been driving a t  a reasonable and prudent rate 
of speed, could have stopped, and would have stopped, his automo- 
bile, if necessary, or a t  least would have driven it in such a manner, 
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had his speed been reasonable and prudent, to have avoided the 
collision." 

I t  is noteworthy that  Powell's testimony was tha t  he slowed down 
from 50 to 35 miles per hour when he passed the "35 MPH" sign; 
that,  as he approached the intersection, his speed was no greater 
than was reasonable and prudent under the conditions then existing; 
and tha t  he was not put on notice tha t  King would enter the inter- 
section until he (Powell) had reached a point 50-75 feet from the 
intersection, a t  which time he was unable to  avoid the collision. Un- 
der these circumstances, the failure of the court, in the abserlce of 
special request, to give more explicit instructions, such as that  in- 
dicated in the  preceding paragraph, predicated on the hypothesis 
that  the jury would reject Powell's testimony and find tha t  he was 
driving a t  an unlawful and excessive speed, is not deemed sufficient 
ground for a new trial. 

2. King's appeal. 
The only assignment of error brought forward in King's brief is 

directed to  the competency of King's testimony, elicited on cross- 
examination by counsel for Powell, to the effect tha t  King had en- 
tered a plea of guilty to a charge of manslaughter on account of the 
death of plaintiff's intestate. The court overruled the objection in- 
terposed by King to  the question by which this testimony was elicited 
and the assignment of error is based on King's exception to  this ruling. 

I n  18 A.L.R. 2d 1307, many decisions are cited in support of this 
statement: "In civil actions where one of the issues is the guilt of 
n person convicted of a criminal offense, or some fact necessarily 
involved in the determination of such guilt, the courts are agreed, 
that i t  is proper to  admit evidence of the person's plea of guilty to 
the criminal offense." For earlier decisions, see 31 A.L.R. 278. 

It is noted that  the criminal charge of manslaughter on account 
of the death of plaintiff's intestate included all elements necessary 
to  establish King's actionable negligence. I t  is noted further tha t  
the fact of King's plea of guilty is established by his own testimony. 

The court sustained King's objections to questions asked plain- 
tiff's witnesses concerning the manslaughter charge and King's plea 
thereto. The question was allowed only on cross-examination of King. 
Unquestionably, i t  was competent, as bearing upon the credibility 
of King's testimony, for Powell's counsel to elicit the admission tha t  
King had pleaded guilty to  the manslaughter charge. Whether com- 
petent (as  an admission) as substantive evidence is not directly 
presented on this appeal. 

After full consideration of each appeal, we find no error deemed 
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sufficiently prejudicial to  justify a new trial. Hence, the verdict and 
judgment will not be disturbed. 

Powell's appeal-no error. 
King's appeal-no error. 

iRANSOM WILLIAMS AND WIFE, EDNA ORDERS WILLIAMS v. 
STATE HIGHWAY COMMISSION OF NORTH CAROLINA. 

(Filed 18 May, 1960.) 

1. Appeal and  Er ror  9 38- 
Exceptions not set out in the brief are deemed abandoned. 

a Evidence § 28- 
Testimony that a person had stated that petitioners had been damaged 

in a specified sum is hearsay and incompetent unless it  comes within an 
exception to the hearsay rule. 

3. Principal and Agent § P- 

The fact of agency cannot be proved by the extra-judicial declarations 
of the alleged agent. 

4. Evidence § 31- 
In  order for a statement of a n  agent to be competent against the 

principal i t  must be shown that  the statement was made within the 
scope of the agent's authority, and the burden of so showing is upon 
the party offering such testimony in evidence. 

PI. Eminent Domain § 6 
Where a witness has testified a s  to his opinion of the reasonable 

market v~alue of the land immediately before and after the taking, i t  is 
competent for him t o  testify that  in arriving a t  such opinion he took 
into consideration the highest and best use of which the land was sus- 
ceptible, since such possible use is properly considered to the extent i t  
affects the present market value of the property, and i t  being incumbent 
on the adverse party, if the witness had considered elements and fol- 
lowed methods that  did not reflect the true market ralue of the property 
either before or after the taking, to so show upon cross-examination of 
the witness. 

6. S a m e  
I t  is competent for a witness to testify a s  to  his opinion of the high- 

est and best use to which the land taken was susceptible. 

The issues arise upon the pleadings only and no exact formula can be 
prescribed for the form of the issues, but the issues submitted will be 
held sufficient if they present to the jury proper inquiries a s  to  all  de- 
terminative facts in dispute and afford the parties opportunity to in- 
troduce all  pertinent evidence and to apply it  fairly. 
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8. Eminent  Domain 8 11- 
In  a proceeding to recover compensation for the taking of land under 

the power of eminent domain, the court properly submits the issue a s  
to what amount, if any, the petitioners a re  entitled to recover and 
properly instructs the jury thereon, and such charge will not be held 
for error as  permitting the jury to answer the issue "nothing" in the 
face of petitioner's evidence of damages, since the questions of the suffi- 
ciency of the evidence and the determination of the amount of damages 
lie in the exclusive province of the jury. 

9. Damages § 1 5 -  
The determination of the  issue of damages lies in the exclusive pro- 

vince of the jury, and the court may not in  its charge give a n  opinion 
of whether any  damages must be awarded or the amount thereof. 

10. Eminent  Domain § 11- 
An instruction that  the measure of damages is  the difference in the 

fair  market value of the entire tract immediately before and the fair  
market value of the remaining land immediately after the taking, and 
that the items going to make up such difference embrace compensation 
for the land taken and compensation for injury to  the remaining lands, to 
be offset by any special benefits resulting to the land, ie held without error. 

APPEAL by petitioners from Farthing, J.,  a t  November 16, 1959 
Special Civil Term, of BURKE. 

Special Proceeding t o  recover compensation for the taking by re- 
spondent, under its right of eminent domain, of an easement of 
right of way over approximately 7 acres of a 45-acre tract of land 
owned by petitioners. The appropriation of the easement, which 
occurred on 1 March, 1957, was under Project No. 8.18121, Burke 
County, for the relocation and con,struction of a new highway desig- 
nated U. S. No. 70, to be re-designated Interstate No. 40. 

Petitioners' land is located 3 to 4 miles west of Morganton. The 
tract is south of a paved highway known as the Jamestown Road 
and fronts on this road for 689 feet. Several acres adjacent to  the 
Jamestown Road and north of the appropriated section were plant- 
ed in corn in 1958 or 1959. The remainder of the tract had been cul- 
tivated for hay or grain some 25 years or more previously, and had 
since grown up in young timber variously described as field pine, 
scrub pine, sycamore, ninebark, and scrub timber. 

The new limited access highway runs in an east-west direction 
through the approximate center of petitioners' land, leaving around 
19 acres in the northern portion and about the same amount in the 
southern portion. Petitioners have access to  the southern portion 
by a service road built by respondent. I n  addition t o  damages brought 
about by the taking of the easement, petitioners alleged damages to the 
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remainder of the tract by the northern portion being cut off from 
the water supply available on the southern portion, by the construc- 
tion of cuts and fills, by the diversion of surface waters, by the de- 
posit of mud, silt and debris, and in other particulars. Respondent 
alleged that the construction of the new highway benefits the prop- 
erty, thereby enhancing its value and diminishing the damages. 

Subsequent to the filing of the petition, a hearing was held be- 
fore the Clerk of Superior Court, and commissioners were appoint- 
ed to determine the amount of compensation. To the order entered 
by the Clerk approving the report of the commissioners, respondent 
excepted, and appealed therefrom to the Superior Court. Upon trial 
in Superior Court, the jury returned a verdict awarding petitioners 
$3,550.00 plus interest a t  6% from 1 March, 1957. 

From the judgment entered on the verdict, petitioners appeal to 
Supreme Court and assign error. 

Simpson & Simpson for plaintiffs, appellants. 
Attorney General Bruton, Assistant Attorney General Kenneth 

Wooten, Jr., G. Andrew Jones, Patton & Ervin for respondent, ap- 
pellee. 

WINBORNE, C. J. At the outset it is noted that Exceptions 1, 2, 
9, 29 and 30 were expressly abandoned by petitioners, andl Excep- 
tions 5, 6, 7, 10 and 32 not having been set out in appellants' brief, 
are taken as abandoned by them. Harmon v. H a m o n ,  245 N.C. 
83, 95 S.E. 2d 355; Lieb v. Mayer, 244 N.C. 613, 94 S.E. 2d 658. 

Nevertheless appellants assign as error the exclusion of certain 
testimony offered by them relating to  a Mr. Cabe, an alleged agent of 
respondent. Part  of this testimony consisted of observations of and 
conversations with Mr. Cabe by petitioner Ransom Williams in the 
course of settlement negotiations. Neither the purpose for which the 
excluded testimony was offered, nor the asserted basis of its admis- 
sibility are stated in the record. It is apparent that petitioners wanted 
to place before the jury statements allegedly made by Mr. Cabe to 
petitioners during the course of negotiations, that  "they have damaged 
you $15,000," and "if he was going to sue, he would sue for $15,000.ii 
The statements were hearsay and therefore inadmissible unless with- 
in an exception to the hearsay rule. The extra-judicial declarations 
were not competent to prove the agency of the declarant. Parrish v. 
Mfg.  Co., 211 N.C. 7, 188 S.E. 817; Sledge v. Wagoner, 250 N.C. 
559, 109 S.E. 2d 180. Even if it be conceded that declarant was re- 
spondent's agent, there was no showing that the quoted statements 
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were within the scope of authority of declarant, and the burden of 
so showing was on petitioners. Fanelty v. Jewelers, 230 N.C. 694, 
55 P.E. 3d 493; Sledge v. Wagoner, supra. 

Assignments of error, based on exceptions taken, are madte to the 
a d m i s ~ o n  of testimony of two of respondent's witnesses relating 
to  damages ~uffered by petitioners. Witness Mull, on direct exam- 
ination, after testifying in detail as to his qualifications and his ob- 
servations of the land in question, and after giving his opinion as 
to the reasonably fair market value of the land before and after 
the taking, was asked to  describe how he arrived a t  his opinion of 
the difference. He  replied: "By breaking the land clown t o  its high- 
est and, be4  use, I computed what would be approximately 3v2 
acres of frontage along the Jamcstown Road which I figured a t  $1,000 
an acre * * * . " Petitioners objected to "highest and best use". I n  
Light Co. 2 , .  Moss. 220 N.C. 200, 17 8.E. 2d 10, this Court said: ''In 
estimating its value all of the capabilities of the property, and all of 
the uses to whicli i t  may be applied. or for which it is adapted, which 
affect its value in the market are to  be considered, and not merely the 
condition it is in a t  the time and the u w  to which i t  is then applied 
by the owner." This principle is cited in Gallimore v. Highway Com- 
mission, 241 K.C. 350, 85 S.E. 2d 392, and Barnes 21. Highway Com- 
mission, 550 N.C. 378, 109 S.E. 2d 219. "The highest and most profit- 
able use for which the property is adaptable and needed or likely to  
be needed in the reasonably near future is to be considered not as a 
measure of value but to the full extent tha t  such prospect or demand 
for such use affected the market value a t  the time respondents were 
deprived of their (property) ." Barnes v. Highway Commission, supra, 
quoting Lzght Co. v. Moss, szipra. The witness had already testified 
as to his opinion as to the reasonably fair market value of the land. 
The phrase "highest and best use" was used, by witness t o  show one 
of the fartors considered in arriving a t  his opinion of the market value. 
As stated in Highway Commission v. Privett, 246 N.C. 501, 99 S.E. 
2d 61: "Cross-exaniination was the available medium whereby the 
weight of the testimony might be impaired by showing tha t  the wit- 
ness 'considered elements and followed methods' tha t  did not reflect 
fair market value either before or after the taking." The highest and 
best use was certainly one of the capabilities of the property. It was 
one of the uses to which the land might be applied, or for which i t  
was adapted, and one which affected its value. Indeed, the highest and 
best use, the highest and most valuable use, the highest and most 
profitable use, or the most advantageous use are generally accepted 
factors in determining the market vaIue of land taken in condemna- 
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tion proceedings. U .  S. v. Toronto, Hamilton & Buffalo Nav. Co., 70 
S. Ct. 217, 338 U S .  396; Olson v. United States, 292 U S .  246; People 
v. Ocean Shore R. R., 32 Cal. 2d 406, 1!J6 P. 2d 570; City of Chicago 
v.  Harbecke, 409 Ill., 425, 100 N.E. 2d 616; Steifer v. City of Kansas 
City, 175 Kan. 794, 267 P. 2d 474; Lozhiana Power & Light Co. v. 
Simmons, 229 La. 165, 85 So. 2d 251; Airports Commission v. Hed- 
berg-Freidheim Co., 226 hlinn. 282, 32 N.W. 2d 569; Hazard Lewis 
Farms, Inc. v. State, 149 N.Y.S. 2d 658, 1 A.D. 2d 923; Moyle v. Salt 
Lake City, 111 Utah 201, 176 P. 2d 882; Appal'achian Elec. Power Co. 
v. Gorman, 191 Va. 344, 61 S.E. 2d 33. The evidence was properly 
admitted. 

Also the witness Schiflet, after testifying on direct examination as 
to his opinion of the reasonable market value of the land before and 
after the taking, and after testifying on cross-examination that  he 
considered the 3% acres bordering the Jamestown Road for building 
purposes, was asked on re-direct examination his opinion as t o  what 
was the highest and best use of that  particular part of the property. 
Over objection, he was allowed to answer "for building lots". Appel- 
lants contend that  the highest and best use is not the criteria t o  be 
used in placing a value on condemned property unless such potential 
use is so reasonably probable or so reasonably immediate as t o  affect 
the reasonable market value of the land. That  a portion of the land 
was adaptable t o  building lots, and that  such use was so reasonably 
probable as to  affect the market value is amply supported by peti- 
tioners' pleadings, and by the evidence. The objection was properly 
overruled. 

hioreover, petitioners except to  the issue submitted t o  the jury. I n  
this connection "It is well settled that  issues arise upon the pleadings 
only and not upon the evidential facts." Darroch v. Johnson, 250 N.C. 
307, 108 S.E. 2d 589. "No exact formula is prescribed for the settle- 
ment of issues." Pruett v. Pruett, 247 N.C. 13, 100 S.E. 2d 296. "Issues 
submitted are sufficient when they present t o  the jury proper inquiries 
as to  all determinative facts in dispute, and afford the parties oppor- 
tunity to introduce all pertinent evidence and to apply it  fairly." 
Hill v. Young, 217 N.C. 114, 6 S.E. 2d 830; Cherry v. Andrew, 231 
N.C. 261, 56 S.E. 2d 703; Pruett v. Pruett, supra; Whiteside v. Mc- 
Carson, 250 N.C. 673, 110 S.E. 2d 295. The issue submitted in the 
instant case conlplies with the established principles quoted above. 
The exception thereto is without merit. 

Lastly, the remaining assignments of error are directed to the court's 
charge to the jury on the element of damages. Error is assigned on 
the basis that the court instructed the jury that  i t  might bring in a 
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verdict answering the issue "T\;othingn, when all the evidence tend- 
ed to  show that  petitioners were damaged in some amount. 

"The general rules of evidence apply as to  the weight and suffi- 
ciency of the evidence in condemnation proceedings in respect of the 
compensation to be awarded or allowed to  owner, including the value 
of the property taken or condemned and including the injuries or 
damages to  the property not taken. Although jurors or commission- 
ers cannot disregard the evidence which the parties produce in re- 
spect of the compensation to be awarded, including the value of 
property taken and injuries to property not taken, they are not bound 
by the opinions or estimates of witnesses." 29 C.J.S. Eminent Domain, 
sec. 275. "The question of the measure of damages is for the court, 
but where an issue is made by the pleadings and is tried by a jury 
the estimation and determination of the  amount of the injury sus- 
tained is usually a question of fact for their sound and reasonable 
discretion, and they usually assess the damages if any are to  be 
awarded." 25 C.J.S. Damages, sec. 176, p. 857. 

The determination of the  amount of damages is the province of 
the jury. Lowe v. Hall, 227 N.C. 541, 42 S.E. 2d 670. "* * * It is the 
task of the jury alone t o  determine the facts of the case from the evi- 
dence adduced; and * * 'no judge, in giving a charge to  the petit 
jury * * shall give an opinion whether a fact is fully or sufficiently 
proven, that being the true office and province of the  jury.'" S. v. 
Canipe, 240 N.C. 60, 81 S.E. 2d 173; G.S. 1-180. I n  the instant case, 
the questions of the sufficiency of the evidence, and of the amount 
of damages, if any, to  which petitioners were entitled were properly 
submitted for the  jury's determination. 

The basic statement of law given by the court, and the one around 
which the remaining instructions were built was as follows: 

"But, when a governmental agency takes or appropriates private 
property for public use, the law imposes upon it a correlated duty 
to make just compensation to the owner of the property appropriated. 
When private property is taken for public use, just compensation 
must bc paid. Where by conlpulsory process and for the public good 
the State or any of its agencies invades and takes the property of its 
citizens in exercise of its highest prerogative in respect to  property, 
i t  should pay them full compensation. The compensation must be full 
and complete and include everything which affects the value of the 
property taken and in relation to  the entire property affected. The 
petitioners are entitled to  be put in as good position pecuniarily as 
if the property had not been taken." * * " Andl I instruct you where 
only a part  of a tract of land is appropriated by the State Highway 
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Commission for highway purposes, the measure of damages in such 
proceeding is the difference between the fair market value of the 
entire tract immediately before the taking and the fair market value 
of what is left immediately after the taking. The items going to make 
up this difference embrace compensation for the part taken and com- 
pensation for injury t o  the remaining portion, which is to be offset 
under the terms of the controlling statute by any general and special 
benefits resulting to  the landowner from the utilization of the property 
taken for a highway." Petitioners except to  the instructions contained 
in the last two sentences. 

That  this is a correct statement of the applicable law is too well 
established to require further elaboration. See Highway Commission 
2). Hartley, 218 N.C. 438, 11 S.E. 2d 314; Proctor v. Highway Com- 
mission, 230 N.C. 687, 55 S.E. 2d 479; Highway Commission v. Black, 
239 N.C. 198, 79 S.E. 2d 778; Statesville v. Anderson, 245 N.C. 208, 
95 S.E. 2d 591; Robinson v. Highway Commission, 249 N.C. 120, 105 
S.E. 2d 287; Taylor Co. v. Hightray Cornmission, 250 X.C. 533, 109 
S.E. 2d 243. The portion of the charge excepted to above was repeated 
in the concluding portion of the court's charge. The intervening por- 
tions of the charge in which the court instructed the jury as to how 
it  should apply the rule stated above for the measure of damages are 
fair and correct, and no prejudicial error appears therein. 

Hence in the judgment from which appeal is taken there is 
No error. 

SAMUEL R. PRUETT, JR.  v. W I L L I A M  JIcK. INMAN.  

(Filed 18 May, 1960.) 

1. Negligence 8 11- 
Contributory negligence e.r oi termini presupposes negligencae on the 

part of the defendant. 

2. Automobiles § 17- 
Where one highway, running north and south, is intersected by another 

highway from the east, forming a "T" intersection. and ninety feet further 
north the intersecting highway leads off again to the west, forming 
another "T" intersection, each entrance of the intersecting highway is 
a separate intersection. G.S. 20-38(1). 

3. Automobiles 8 1& 
G.S. 20-150(c) prohibits a motorist from passing another a t  an inter- 

section only if the intemeetion is designated and marked by the State 
Highway Commission by apprapriate signs, or is a street intersection 
in a city or town. 
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4. Negligence 8 21- 
Contributory negligence is an affirmative defense which defendant 

n ~ u s t  plead and prore. G.S. 1-139. 

5. Negligence § 26- 
A defendant may avail himself of his plea of contributory negligence 

by motion for compulsory nonsuit when the facts necessary to show 
contributory negligence are  established so clearly by plaintiff's own evi- 
dence that no other conclusion can reasonably be drawn therefrom. 

6. Sam- 
Sonsnit on the defense of contributory negligence is proper only when 

plaintiff proves himself out of court, and nonsuit may not be wtered on 
this giwuntl if i t  is necessary to rely in any aspect upon defendant's evi- 
dence, notwithstanding that defendant's evidence on such aspect is not 
in conflic-t with plaintiff's evidence but tends to explain or clarify it. 

7. Same- 
Plaintiff's evidence must be considered in the ligh't most favorable to 

him in passing upon defendant's motion to nonsuit on the ground of con- 
tributory negligence, and contradictions in plaintiff's evidence will be 
resol~ed in plaintiff's favor in passing upon such motion. 

8. Automobiles § 4% Plaintiffs evidence held n o t  to show t h a t  h e  
attempted t o  pass a t  intersection, and  nonsuit for contributory negli- 
gence was erroneous. 

Plaintiff's evidence tended to show that he was traveling north on 
a highway which was intersected by another highway from the east, 
and that ninety feet further north the intersecting highway again led 
off to the west, that  defendant's car was preceding him on the highway 
a t  a verr slow speed, apparently intending to stop, that plaintiff ap- 
proached the eastern intersection a t  40 m.p.h., blew his horn and start- 
ed to pass defendant's car, and that defendant's car suddenly turned 
left when he had gotten to a point about six feet from the western in- 
tersection, resulting in a collision of the cars and the resultant damage. 
PlnintiWr el idmce clitl not disclose that  the intersection had been marlied 
by the State Highway Commission by appropriate signs and did not dis- 
close that the intersection was n-ithin the corporate limits of a munic- 
ipality. H c l d :  Sonsuit on the ground of contributory negligence was 
erroneourly entered, notwithstanding the defendant's evidence that the 
intersection was within the limits of a municipality, since on such mo- 
tion only plaintiff's evidence should be considered, and since plaintiff's 
evidence does not compel the inference that his negligence contributed 
R -  a prosimate cause to his injury and damage. 

9. Negligence § 23- 
Proximate cause is ordinarily to be determined by the jury a s  a fact 

from the attendant circumstances, and conflicting inferences of causation 
arising from the evidence carry the issue to the jury. 

APPEAL by plaintiff from Johnston,  J., November 1959 Term, of 
FORSYTII. 
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Civil action to recover compensation for personal injuries and 
damages to an  automobile, in which defendant plead8 contributory 
negligence of plaintiff and a counterclaim for damages to  his automo- 
bile. 

Plaintiff and defendant offered evidence. A t  the  close of all the 
evidence the trial court allowed the defendant's motion for judgment 
of nonsuit, and with the consent of defendant nonsuited his counter- 
claim. 

From the judgment of involuntary nonsuit, plaintiff appeals. 

Deal, Hutchins and Minor for plaintiff, appellant. 
Womble, Carlyle, Sandridge & Rice; By Charles F. Vance, Jr., 

for defendant, appellee. 

PARKER, J. Plaintiff's evidence tends t o  show these facts: High- 
way 52 bypasses the business district of the town of Pilot Mountain: 
Highway 52-A goes through the business district of the  town. A t  this 
point Highway 52 runs in a general north and south direction. High- 
way 268 enters Highway 52 from the east a t  about right angles form- 
ing a T intersection, Highway 52 being the top of the  T. Ninety feet 
north of this intersection Highway 268 intersects Highway 52 from 
the west forming another T intersection. Highway 52 is twenty-four 
feet wide, and Highway 268 is eighteen feet wide. 

On 4 September 1958 there were no  speed signs or slow signs on 
Highway 52 from where i t  separates from Highway 52-A t o  the 
point of collision hereinafter referred to, and no  crossroads signs a t  
any point south of either of the intersections of Highway 268. On 
this bypass a t  tha t  time there was no sign stating i t  was within the  
town limits of Pilot Mountain. About twenty or thirty feet from the 
northeast corner of the eastern intersection of Highway 268 with 
Highway 52 there was a t  tha t  time a small sign erected looking like 
a Z, indicating Highway 52 going straight ahead and Highway 268 
farther down Highway 52 going off to  the left or west. This was the 
only intersection sign there a t  this time. "It was open highway, ap- 
parently, with the  State 55 mile speed limit." 

About 8:00 o'clock a.m. on 4 September 1958 plaintiff, going from 
his home in Forsyth County to  his work a t  Mt.  Airy, was driving his 
1952 Cadillac automobile north on Highway 52. H e  was driving a t  
a speed of about 40 miles an hour as he approached the intersection 
of Highway 268 from the east with Highway 52, and did not slow 
down. When he first saw defendant's automobile, i t  was three or four 
or maybe five car lengths in front of him, and travelling north on 
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Highway 52 on its right side of the road a t  a speed of five or ten 
miles an hour, and appeared to  be slowing diown and planning to  
stop. At  tha t  time he was two or three car lengths south of the east- 
ern intersection he was approaching. Defendant gave no signal a t  all. 
When he was right a t  the eastern intersection, he blew his horn, and 
started around defendant's automobile. "I say I was going forty 
miles an hour coming up to  the intersection, and when I got to  268 
and saw his car three to  four car lengths ahead of me, I didn't slow 
up but I blew my horn, because he was proceeding to  stop, apparent- 
ly. Mr. Inman did not stop; he never stopped; he made a left turn 
without warning; he made a left turn into the northern entrance of 
268." When his automobile was about even with the left front dloor 
of defendant's automobile, defendant's automobile turned very sharp- 
ly to  the left, and the automobiles collided when defendant's automo- 
bile was about six feet from the southwest corner of the intersection 
of Highway 268 from the west with Highway 52. I n  order to  avoid 
defendant's automobile and to  get out of his way he put  his automobile 
in passing gear and travelling very rapidly drove off of Highway 52, 
crossed Highway 268, entered on a lawn or yard of a house, knocked 
down a tree in the yard, proceeded on, and stopped when his auto- 
mobile struck a large pine tree. The lawn was wet with dew, slick 
as glass, and "I tried t o  drive out, rather than to  brake out, and 
couldn't get out;  there was a tree in the  way." The greater part  of 
damage to his automobile was caused by hitting the tree. On cross- 
examination plaintiff put  an S mark on a photograph marked de- 
fendant's Exhibit #5 as to  where the collision occurred, which X mark 
is a t  the southwest wide entrance of Highway 268 into Highway 52. 

Plaintiff was thoroughly familiar with the highway and road con- 
ditions by reason of his travelling on i t  going to  his work in Mt.  Airy, 
though he had not particularly noticed the two intersections of High- 
way 268. At  the time of the collision there were no other automobiles 
on the bypass. 

The Complaint alleges tha t  near the town of Pilot Mountain High- 
way 268 intersects Highway 52, and the answer admits this aver- 
ment. During the direct examination of the chief of police of the 
town of Pilot Mountain, first witness for defendant, he testified tha t  
the collision occurred "at the intersection of 268 and the bypass, 52 
Highway, in the city limits of Pilot Mountain." Whereupon, the  
court allowed defendant to  file an amendment to  his answer to  the 
effect tha t  the collision occurred in the intersection of Highway 52 
and Highway 268, an intersection of streets within the town limits 
of Pilot Mountain. 
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Defendlant's evidence does not show whether the scene of the col- 
lision was taken in the corporate limits of Pilot Mountain, when the 
town limits were last extended in January 1958 or before. C. W. 
Thomas, a commissioner of Pilot Mountain and a witness for defend- 
ant,  testified during the trial there is a sign marked "Pilot Mountain" 
on the  bypass, not "City Limits of Pilot Mountain," but "I wouldn't 
say for a fact tha t  tha t  sign was not there in September 1958, or 
was there in September 1958, but I know i t  is there now." 

Defendant states in his brief: "It is respectfully submitted tha t  
the demurrer to  the evidence should be sustained upon the ground 
of contributory negligence of the plaintiff." The term "contributory 
negligence" ex vi termini implies or presupposes negligence on the 
par t  of the defendant. Owens v. Kelly, 240 N.C. 770, 84 S.E. 2d 163. 
Defendlant's contention is this: Plaintiff was contributorily negligent 
as  a matter of law for that ,  one, he was attempting t o  pass defendant 
a t  an intersection in violation of G.S. 20-l5O(c), two, he failed to 
drive his automobile on his right half of the highway in violation of 
G.S. 20-147, and three, he failed to  decrease his speed when approach- 
ing and crossing an  intersection in violation of G.S. 20-141(c). 

Highway 268 enters Highway 52 from the east, and ninety feet to  
the  north i t  enters Highway 52 from the west. By  virtue of G.S. 20- 
38(1) each entrance is regarded as a separate intersection. Accord- 
ing t o  the plaintiff's evidence the only intersection sign on Highway 
52 was a small sign looking like a Z situate about 20 or 30 feet from 
the northeast corner of the eastern intersection of Highway 268 with 
Highway 52 and some 60 feet from the northern intersection of the 
same roads. G.S. 20-150(c) prohibits the driver of an  sutomobile 
from overtaking and passing another vehicle proceding in the same 
direction a t  an intersection of highways, unless perinittcrt to do so by 
a tra$c or police officer, but the statute specifically prov~des tha t  
"the words 'intersection of highway1 shall be defined and limited to 
intersections designated and marked by the State Highway Com- 
mission by appropriate signs, and street intersections in cities and 
towns." ddarns v. Godwin, 252 K.C. 471, 114 S.E. 2d 76. Defendant 
states in his brief: "The defendant contends, however, tha t  the pro- 
vision of the statute as to  signs is inapplicable to  the case a t  bar, 
since the collision occurred a t  a street intersection in the town of 
Pilot Mountain. G.S. 20-150(c). It is respectively submitted tha t  
the application of G.S. 20-150(c) is not conditioned upon the mark- 
ing of town or city limits." 

Plaintiff's evidence does not show tha t  the scene of the collision 
is within the corporate limits of the town of Pilot Mountain: tha t  
is  shown by defendant's evidence. Defendant contends tha t  this evi- 
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dence of his as to  the scene of the collision should be considered by 
the court on the question as  t o  whether or not plaintiff was guilty of 
contributory negligence as a matter of law, on the ground tha t  i t  is 
not in conflict with plaintiff's evidence, and may be used to  explain 
and make clear plaintiff's evidence. This contention is not tenable. 

Contributory negligence is an affirmative defense which the de- 
fendant rnust plead and prove. G.S. 1-139. Nevertheless, the rule is 
firmly embedded in our adjective law tha t  a defendant may avail 
himself of his plea of contributory negligence by a motion for a com- 
pulsory judgment of nonsuit under G.S. 1-183, when the facts neces- 
sary to  show contributory negligence are established so clearly by 
plaintiff's own evidence tha t  no other conclusion can be reasonably 
drawn therefrom. Bondurant v. Mastin, 252 N.C. 190, 113 S.E. 2d 
292; Daughtry v. Cline, 224 N.C. 381, 30 S.E. 2d 322, 154 A.L.R. 789; 
Hayes v. Telegraph Co., 211 N.C. 192, 189 S.E. 499; Lincoln v. R. R., 
207 N.C. 787, 178 S.E. 601; Elder v. R. R., 194 N.C. 617, 140 S.E. 298. 

This Court said in Bundy 2'. Powell, 229 N.C. 707, 51 S.E. 2d 307: 
"In ruling upon a motion for an involuntary judgment of nonsuit 
under the statute after all the evidence on both sides is in, the court 
may consider so much of the defendant's testimony as is favorable 
to the plaintiff or tends to  clarify or explain evidence offered by the 
plaintiff not inconsistent therewith; but i t  must ignore that  which 
tends t o  establish another and different state of facts or which tends 
to  contradict or impeach the testimony presented, by the plaintiff. 
(Citing authorities). But  the court cannot allow a motion for judg- 
ment of nonsuit on the ground of contributory negligence on the part 
of the plaintiff in actions for personal injury or of the decedent in 
actions for wrongful death if it is necessary to rely either in whole or 
in part  on testimony offered by the defense to  sustain the plea of con- 
tributory negligence. (Citing authorities) ." 

"Only when plaintiff proves himself out of court is he t o  be non- 
suited on the evidence of contributory negligence." Lincoln v .  R. R., 
supra. 

Plaintiff's evidence is sufficient to establish actionable negligence 
on defendant's part. This seems to  be conceded by defendant. De- 
fendlantls contention that  plaintiff was contributorily negligent as  a 
matter of law necessitates an appraisal of his evidence in the light 
most favorable to  him. 

Plaintiff's evidence does not show tha t  the western intersection of 
Highway 268 and Highway 52 is within the corporate limits of the 
town of Pilot Mountain. This being true, plaintiff's evidence does not 
compel the inference that  he attempted to pass defendant's automobile 
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a t  a street intersection in a town or city, as prohibited by G.S. 20- 
150 (c) . 

From the plaintiff's point of view, considering the evidence in the 
light most favorable to him, the factors of comparative speed and 
distance and of the intersections ninety feet apart, and of no speed 
or slow signs being on the side of the highway, and, tha t  when the 
plaintiff travelling a t  forty miles an hour was right a t  the eastern 
intersection of Highway 268 he blew his horn and started t o  pass 
defendant's automobile, who was a short distance ahead of him travel- 
ling five t o  ten miles an hour on his right side of the road and appear- 
ed to  be slowing down and planning t o  stop, were such as t o  afford 
reasonable ground for the assumption that  he could pass in safety 
before defendant's automobile apparently slowing down andl plan- 
ning t o  stop reached the intersection, and the inference is permissible 
that  but for the unexpected action of defendant in suddenly turning 
t o  the left without any signal indicating a left turn, the collision 
about six feet from the southwest corner of the northern intersection 
would not have occurred. Conceding for the purpose of deciding the 
question before us that  plaintiff's evidence shows negligence on his 
part, certainly, taking i t  in the light most favorable t o  him, i t  does 
not compel the inference tha t  his negligence contributed as a proxi- 
mate cause t o  his injury and damage. Though plaintiff on cross-exam- 
ination placed the point of collision in the entrance t o  the intersec- 
tion, on the motion for nonsuit, we take the evidence favorable to  
him as true, and resolve all conflict of his testimony in his favor. 
Bundy v. Powell, supra. 

To be sure, defendant offered evidence tending to show that  plain- 
tiff rendered the collision inevitable by attempting t o  pass defendant's 
automobile a t  an intersection within the corporate limits of the town 
of Pilot Mountain. While this evidence, if accepted by a jury, would 
justify them in answering an issue of contributory negligence Yes, the 
evidence that  the intersection was within the corporate limits of the 
town of Pilot Mountain comes from defendant and, is not shown by 
plaintiff's evidence, and for that  reason cannot be considered by the 
court on the question of whether plaintiff was contributorily negligent 
as a matter of law. Insurance Co. v. Cline, 238 N.C. 133, 76 S.E. 2d 
374; Bundy v. Powell, supra. 

What is the proximate cause of an injury is ordinarily a question 
for a jury. It is to  be determined as a fact from the attendant circum- 
stances. Conflicting inferences of causation arising from the evidence 
carry the case to  the jury. Howard v. Bingham, 231 N.C. 420, 57 
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S.E. 2d 401; Conley v. Pearce-Young-Angel Co., 224 N.C. 211, 29 S. 
E. 2d 740. 

This is a close case. We have no case in our Reports with similar 
facts. I n  our opinion, the instant case falls under the line of cases of 
Howard v .  Bingham, supra; Grimm v. Watson,  233 N.C. 65, 62 P.E. 2d 
538; Insurance Co. v. Cline, supra; Adams v. Godwin, supra, rather 
than of Cole v. Lumber Co., 230 N.C. 616, 55 S.E. 2d 86; Sheldon v. 
Childers, 240 N.C. 449, 82 S.E. 2d 396; Crotts v. Transportation Co., 
246 N.C. 420, 98 S.E. 2d 502, relied on by defendant. See Bennett v. 
Livingston, 250 N.C. 586, 108 S.E. 2d 843. 

We conclude that  plaintiff has not proved himself out of court, 
and tha t  his evidence was sufficient t o  withstand a motion to non- 
suit. The judgment of involuntary nonsuit was improvidently entered. 

Reversed. 

BESSIE WALL BOWLING, PLAINTIFF V. 

JOSEPH WESLEY BOWLING, DEFENDANT. 

(Filed 1s Map, 1960.) 

Appeal and Error 5 1- 

Where defendant admits that  the lands in question were conveyed 
to him and plaintiff as  husband and mife, and does not make any affir- 
mative allegation of sole ownership by him and does not include in his 
tender of issues any issue relating to his sole ownership, his exception 
to the failure of the court to submit such issue will not be considered 
on appeal, since an appeal will be considered on the theory of trial in 
the lower court. 

Husband and Wife § 1 4 -  

A conveyance to husband and wife creates an estate by the entire- 
ties in the absence of fraud or mistake or a n  agreement that  she should 
hold in trust for him, even though she furnishes no consideration for 
the conveyance, since in such instance the law presumes a gift to her. 

Same-- 
Evidence that land was conveyed to husband and wife by the uncle 

of the husband, that  the land was paid for by income and rents from 
the land, without any evidence of a n  agreement that  the wife should 
hold her interest in trust for the husband, is insufficient to raise the 
imue of the husband's sole ownership, the transaction being presumed 
a gift  to the mife, clear, strong and con~incing proof being necessary 
to establish a resulting trust against her. 
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The court is not required to submit a n  issue which does not arise 
upon the pleadings and is not supported by evidence. 

5. Husband and Wife §§ 4, 17- 
Upon the sale of lands held by entireties the proceeds become per- 

sonalty and belong to the husband and wife as  tenants in common, and 
although they have the right to dispose of the proceeds by contract 
iqtter SF if they so desire, in the absence of such contract the wife's 
share remains her sole and separate estate. Co~istitution of N. C., Article 
S,  section 6, G.S.  52-1. 

6. Husband and Wife § 4: Trusts  § 4b-- 
Where land held by the entireties is sold and the purchase price is 

made by checks payable to both husband and wife, and the wife endorses 
the checks and turns them over to her husband who endorses and cashes 
same and invests the proceeds in other property, a trust arises by oper- 
ation of law in faror  of the wife in the absence of evidence that  she 
intended to make a gift of her share of the proceeds to him, and she is 
entitled to an awountix~g of the proceeds. 

7. Trusts  4c- 
The fact that a beneficiary of a trust acquiesces in the investuent 

of the trust funds does not support a n  inference or conclusion that she 
is estopped to assert her rights under the rule of trust pursuit. 

8. Divorce and Alimony 16- 

Allegations and evidence to the effect that  the husband separated 
himself from his wife and failed to provide her with necessary sub- 
sistence makes out a prima facie case for the recovery of alimony with- 
out divorce under G.S.  50-16. 

The husband is under moral and legal duty to suppont the wife and, 
although the earnings and means of the wife a re  matters to be con- 
sidered in determining the amount of alimony, the fact that  the wife 
has property or means of her own does not relieve the husband of the 
duty to furnish her reasonable support according to his ability. 

Sam* 
An instruction in a n  action for alimony without divorce that if the 

jury answered the issue in  the affirmative the amount of alimony which 
the court would allow would be terminated by a subsequent divorce, 
must be held for prejudicial error, since a subsequent divorce would 
terminate the alimony only in certain instances, G.S. 50-11, and the in- 
struction might leave the impression with the jury that  a verdict for 
plaintiff would be less onerous for defendant than the law provides, 
and might influence them to return a verdict in plaintiff's favor on less 
evidence than they would have otherwise required. 

APPEAL by defendant from Hobgood, J., January 1960 Regular 
Civil Term, of WAKE. 

Defendant and plaintiff are husband and wife. 
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Plaintiff's complaint states two causes of action. 
(1) For alimony without divorce and attorneys fees. It is alleged 

that  plaintiff and defendant were married 3 September 1930, that  
plaintiff has been a faithful and dutiful wife to defendant, and work- 
ed and applied all her earnings "to the joint expenses of maintain- 
ing a home for herself and for the defendant," that on or about 2 
November 1958 defendant informed plaintiff tha t  he mas going to 
leave her, removed all his clothes and personal belongings from their 
home while she was absent, separated himself from her, has made 
only token payments for her support since leaving, and has refused 
to make adequate provision for her, and tha t  he has an income suf- 
ficient to  support the plaintiff in keeping with their station in life. 

(2)  For an accounting for funds of plaintiff held by defendant for 
her benefit under a resulting trust. I t  is alleged that plaintiff and de- 
fendant owned a farm as tenants by the entirety, they sold, the farm 
and defendant used the net proceeds of $G,000.00 in setting up a 
dance studio in Wilson, N. C., defendant has sold the studio for 
$8,000.00 and refuses to account to plaintiff for her half of the pro- 
ceeds. 

Both plaintiff and defendant offered evidence a t  the t r i a l  
The issues submitted and the jury's responses thereto are as fol- 

lows : 

"1. Were the plaintiff and defendant married to each other, as 
alleged in the Complaint? Answer: Yes. 
"2. Did the defendant on 2 November 1958 wrongfully separate 
himself from plaintiff and thereafter fail to  provide her with 
the necessary subsistence, according to  his means and condi- 
tion in life, until the date of the institution of this action on 
24 November 1958? Answer: Yes. 
"3. Did the plaintiff entrust her one-half share of the net pro- 
ceeds from the saIe of said farm to  the defendant? Answer: Yes. 
"4. Has the defendant failed to  account to the plaintiff for her 
one-half share of the net proceeds from the sale of said farm? 
Answer: Yes. 
"5. If issue No. 4 is answered Yes then what amount of money 
js plaintiff entitled to recover from the defendant? Answer: 
$4.000.00." 

The court entered judgment for plaintiff in t,he second cause of 
action in the sum of $4,000.00 with interest, and in the  first cause 
of act,ion decreed alimony of $80.00 per month and allowed attorneys 
fees of $300.00, Defendant appealed and assigned errors. 
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WiLliam J o s h  for plaintiff. 
Moore & Moore and Bailey and Dixon for defendant, .. 

t .  

MOORE, J .  We consider the causes of action in inverse order. 
(1) The second cause of action - accounting for funds allegedly 

held by defendant in trust  for plaintiff: 
Defendant assigns as error the failure of the  judge to  submit an 

issue as to  the true ownership of the farm which plaintiff alleges 
was owned by her and defendant, her husband, as tenants by the en- 
tirety. Defendlant now contends tha t  plaintiff owned no interest in 
the farm, tha t  i t  was purchased from defendant's uncle and paid 
for by income and rents from the land. 

It is alleged in the complaint and admitted in the answer "that 
the title t o  said property (farm) was taken in the name of Joseph 
Wesley Bowling and wife, Bessie Wall Bowling, as evidenced by 
deed recorded . . ." There is no affirmative allegation of sole owner- 
ship by dlefendant in his answer. A t  the outset of the trial, plaintiff 
and defendant stipulated: "C. ?rT. Lawrerice and wife, Mary  B. Law- 
rence, executed a deed for a 99.7 acre farm to Joseph Wesley Bowling 
and wife, Bessie Wall Bowling; . . . and tha t  the  purchase price of 
said farm was $15,000.00" and "that Joseph Wesley Bomling and wife, 
Bessie Wall Bowling, executed a purchase money deed of trust . . . 
to J. Russell Nipper, Trustee for C. N. Lawrence and wife, Mary  B. 
Lawrence, for the sum of $15,000.00 payable a t  the rate of $1,000.00 
per year, with interest," and "that Joseph Wesley Bowling and wife, 
Bessie Wall Bowling, executed a deed for said 99.7 acre farm to  C. 
M. McDaniel and wife, Thelma M. Mcnaniel . . . and . . . that  the 
sales price of said 99.7 acre farm was $8,000.00." 

In  apt  time defendant tendered issues. H e  did not tender an issue 
relating to the ownership of the farm. It is clear tha t  the contention 
made here was not asserted by defendant below, and the case was 
tried upon the theory tha t  defendant conceded tha t  he and his wife 
had owned the farm as tenants by the entirety. Upon the record i t  
is our opinion that the judge was correct rn proceeding on this theory. 
An appeal will be considered here on the theory adopted by the court 
and parties below. Waddell v. Carson, 245 N.C. 669, 673, 97 S.E. 2d 
222. 

"A deed to a husband and wife, nothing else appearing, vests title 
in them as tenants by entirety." Edwards V .  Butts, 245 N.C. 693, 696, 
97 S.E. 2d 101; Byrd v .  Patterson, 229 N.C. 156, 48 S.E. 2d 45. There 
is no pleading or evidence to  the effect tha t  plaintiff's name was in- 
serted in the deed, in the  instant case, through fraud or mistake or 
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that,  a t  the time or prior to the execution and delivery of the d~eed, 
plaintiff agreed to hold the land in trust for defendant. There is noth- 
ing in this record which takes the transaction out of the well settled 
doctrine of the common law that  when land is conveyed to  husband 
and wife jointly they take by the entirety. Morton v. Lumber CO., 
154 N.C. 278, 70 S.E. 467. Where a husband purchases realty and 
causes the conveyance to  be made to him and his wife, the law pre- 
sumes a gift to the wife and no resulting trust arises; and! to  rebut 
the presumption of a gift and establish a resulting trust the evidence 
must be clear, strong and convincing. Honeycutt v .  Bank, 242 N.C. 
734, 741, 89 S.E. 2d 598. 

It is true tha t  the trial judge has the  duty to  submit to the jury 
all material issues arising upon the pleadings. G.S. 1-200; Griffin v. 
Insurance Co., 225 N.C. 684, 686, 36 S.E. 2d 225. But  the issue here 
contended for does not arise either upon the pleadings or the evidence. 

Defendant also assigns as error the ruling of the court below tha t  
a trust arises by operation of law in favor of the wife when property 
owned by the entirety is sold and the wife permits the husband to  
use the entire net proceeds for his own purposes. 

We find no error in the court's ruling. When land held as a tenancy 
by the entirety is sold, the proceeds derived from the sale are per- 
sonalty and belong to  the husband and wife as tenants in common, 
but they have the right to  dispose of the proceeds by contract inter se 
if they so desire. Wilson v.  Ervin, 227 N.C. 396, 399, 42 S.E. 2d 468. 
The personal property of a feme covert, to which she may become in 
any manner entitled, shall be and remain the sole and separate estate 
and property of such female. Constitution of North Carolina, Article 
X, section 6. G.S. 52-1. I n  Etheredge v. Cochran, 196 N.C. 681, 146 
S.E. 711, a wife received checks from her parents as  a personal gift 
to  her, she endorsed and delivered them t o  her husband and he used 
the proceeds to purchase property for himself. The Court declared: 
"The doctrine is clearly stated in Stickney v .  Stickney, 131 U.S., 227, 
33 Law Ed., 136, 143: 'Whenever a husband acquires possession of 
the separate property of his wife, whether with or without her con- 
sent, he must be deemed t o  hold i t  in trust  for her benefit, in the ab- 
sence of any direct evidence tha t  she intended t o  make a gift of i t  
to  him. . . . The transaction raises not the presumption of a gift 
from the wife t o  the husband, but the presumption tha t  he received 
and must account for the money.' " See Bullman v.  Edney, 232 N.C. 
465, 61 S.E. 2d 338. 

The fact tha t  a beneficiary of a trust  acquiesces in the investment 
of the trust fund does not support the inference or conclusion tha t  



532 IN T H E  SUPREME COURT. [252 

she is estopped to assert her rights under the rule of trust pursuit. 
Trust Co. 2). Barrett, 238 N.C. 579, 588, 78 S.E. 2d 730. 

The answer in the case sub judice does not allege that there was 
any contract or agreement with respect to  the disposition of the pro- 
ceeds from the sale of the farm. The evidence relating to the sale 
and disposition of the proceeds is substantially as follows: (Plaintiff's 
version). The net proceeds of the sale was approxin~ately $6,000.00. 
Two checks were given in payment, payable to  plaintiff and defend- 
ant. Plaintiff endorsed both and defendant deposited the money in a 
bank account so that they could open a dance studio in Wilson. They 
discussed selling the farm and plaintiff agreed so tha t  she and her 
husband could open the dance studio. Defendant never asked her 
to make a gift of money to him or any part of it. Plaintiff was em- 
ployed in Raleigh. The dance studio was set up and operated by de- 
fendant and two other persons. (Defendant's version). Defendant ob- 
tained the necessary capital for opening the studio by sale of the farm. 
He  told plaintiff this was his only means of getting capital for the 
venture and asked her to  sign the necessary papers. He  doesn't recall 
that  she made any particular comment, but she did! agree to  sell and 
signed the necessary papers. She endorsed the checks. H e  cannot re- 
call that  there was any particular statement made by her, a t  the time 
of endorsing the checks, relative to  the ownership of the money and 
checks. She did not demand a property settlement until after they 
separated. He  sold the studio for $8,000.00. 

It is clear that there was no legally binding contract or agreement 
which will bar an accounting on behalf of the plaintiff. 

We have examined the other assignnients of error relating t o  the 
second cause of action and they are overruled. I n  the trial of the 
second cause of action we find no prejudicial error. 

(2)  The first cause of action-for alimony without divorce and 
attorney fees. 

The evidence makes out a prima facie case for alimony without 
divorce. Since there must be a new trial on the first cause of action, 
we refrain from a discussion of the evidence. 

G.S. 50-16 provides in part: "If any husband shall separate him- 
self from his wife and fail to  provide her . . . with the necessary sub- 
sistence according t o  his means and condition in life . . . the wife 
may institute an action in the Superior Court of the county in which 
the cause of action arose to  have a reasonable subsistence and counsel 
fees allotted, and paid . . ." This action was founded on these provi- 
sions. I n  such case, i t  is incumbent upon plaintiff to  provide allega- 
tion and proof, (1) that  husband has separated himself from his wife, 
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and (2) has failed to provide her with the necessary subsistance ac- 
cording to  his means and condition in life. Trull v. Trull, 229 N.C. 196, 
198, 49 S.E. 2d 225. 

"It  is the duly of a husband to  support and maintain his wife . . . 
There is not only a moral obligation resting on the husband to  sup- 
port his wife, but also a duty imposed by law. . . . The duty of sup- 
port resting on the husband does not dtepend on the adequacy or 
inadequacy of the wife's means or on the ability or inability of the 
wife to support herself by her own labor or out of her own separate 
property. The fact that the wife has property or means of her own 
does not relieve the husband of his duty to furnish her reasonable 
support according to his ability. . . . And the mere fact tha t  the wife 
does not demand tha t  the husband support her does not excuse him 
from the performance of his duty." 41 C.J.S., Husband and Wife. 
sec. 15, pp. 404 et seq. 

The earnings and means of the wife are matters to be considered 
by the judge in determining the amount of alimony. G.S. 50-16. 

In  the  course of the charge on tlle second issue, the court instructed 
the jury: "Now, if you answer the 2nd issue Yes as well as the 1st 
issue Yes, then the wife mould have prevailed in the first cause of 
action and as a result the Court would sign the judgment wherein 
a certain amount per month would be set up, legally speaking, that  
the defendant would have to pay to the plaintiff for support during 
their coverture, that  is, during tlle time they were married; of course, 
i f  they were divorced tha t  would be the end of tha t  payment, there 
being no children involved here." 

In  this instruction the court fell into error. A decree of absolute 
divorce shnll not impair or destroy the right of the wife to receive 
alimony and other rights provided for her under any judgment or 
decree of a court rendered before the rendering of the judgment for 
absolute divorce, except in case of divorce obtained with personal 
service on the wife, either within or without the State, upon the 
grounds of the wife's adultery and except in case of divorce obtained 
by the ~ v i f e  in an action initiated by her on the ground of separation 
for tlle statutory period. G.S. 50-11. Porter v. Bank, 249 N.C. 173, 
179, 105 S.E. 2d 669. 

In  giving the challenged instruction, we think the court might have 
inadvertently left the impression with the jury tha t  a verdict for 
plaintiff would be less onerous for defendant than the law provides. 
Indeed, the jury might have been influenced by this instruction to  
return a verdict in plaintiff's favor on less evidence than they other- 
wise would, have required. 
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The defendant is entitled to  a new trial on the second issue. The 
verdict is not otherwise disturbed. 

The provisions of the judgment below making an allowance of 
$80.00 per month for the benefit of plaintiff and assessing attorney 
fees are vacated and set aside. But  the judgment is in all other re- 
spects affirmed. 

Error and remanded. 

JOHN WESLEY WARREN v. DISON AND CHRISTOPHER COMPANY, 
INC. AND GLOBE IXDEMXXTY COiUP-4NY. 

(Filed 18 May, 1060.) 

1. Master and Servant § 1- Contract of employment held t o  have been 
completed in this State. 

Where a resident contractor, obligated 1.0 employ union men from a 
local union in this State, has its foreman on a job in another state 
call on the union's manager for workel.s skilled in certain lines, and 
the manager calls a resident worker to the union office here and gives 
him a referral slip, which entitles the employee to travel and reporting 
time if the employer rejects him because work is not available, and 
the employee takes the referral slip to the foreman on the job out- 
side the state, and enters upon the job there, held the act of the em- 
ployee in reporting to the union office in this State, accepting the re- 
ferral slip and starting upon the trip to the job, constitutes an ac- 
ceptance of the offer of employment, so that the contract of employment 
is made and completed in this State. 

2. Master and  Servant 5 83-  
Where the evidence is sufficient to support findings of the Industrial 

Commission that the contract of employment was made in this State 
and that the contract was not expressly for services exclusively outside 
the State, the North Carolina Industrial Commission correctly exercises 
jurisdiction o w r  a claim of the employee for injuries resulting in the 
performance of the work. 

3. Master and Servant 5 0 4 -  
M7here the findings of fact by the Industrial Commission are  sufficient 

predicate for its award, the award will not be disturbed even though 
another finding, immaterial to the decision, is not supported by any 
evidence. 

APPEAL by defendants from Crissman, J., September 28, 1959 Civil 
Term, GUILFORD Superior Court. (Greensboro Division.) 

This proceeding originated as  a compensation claim before the 
North Carolina Industrial Commission. John Wesley Warren suffer- 
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ed an accident while working as a pipe fitter for Dixon and Chris- 
topher, Inc., on a construction job a t  Clarksville, Virginia. The first 
hearing was held by Deputy Comn~issioner Thomas in Durham, Eorth  
Carolina, on July 28, 1958. The parties stipulated tha t  John Wesley 
Warren and Dixon and Christopher, Inc., on and prior to  September 
23, 1956, were subject to and bound by the provisions of the  North 
Carolina Workmen's Compensation -4ct; tha t  Globe Indemnity Com- 
pany was the compensation insurance carrier; tha t  the claimant was 
regularly employed by Dixon and Christopher, Inc., in the  State of 
Virginia a t  an average weekly wage of $173.25; tha t  he was injured 
in Mecklenburg County, Virginia, on September 23, 1956. "Following 
said injury parties entered into an agreement on Commission's form 
21 . . . by the terms of which compensation a t  the  rate of $32.50 per 
week was paid for the period, October 10, 1956, to  October 17, 1956, 
and from March 27, 1957, to July 30, 1957, in the total sum of 
$617.50." 

The evidence before the hearing commissioner disclosed tha t  Dixon 
and Christopher, Inc., is a corporation engaged in the plumbing, heat- 
ing, air conditioning, and other branches of the pipe fitting industry, 
with its principal office in Greensboro, North Carolina. Workers in the 
pipe fitting trade are organized in an association of local unions whose 
territorial jurisdiction does not overlap. The contractor and local 
union No. 640 located a t  Greensboro, North Carolina, entered into 
a working agreement whereby the contractor agreed t o  employ mem- 
bers of the union. The agreement related to  working conditions, wages, 
etc. I t  provided: "Failure of Local Vnion . . . to  furnish Journeymen 
Mechanics a t  the request of the  Contractors within 48 hours; Satur- 
days, Sundays and Holidays excluded shall give the  Contractors the 
right and privilege of hiring men a t  their own discretion." 

On and prior to September, 1956, the employer, Dixon and Chris- 
topher, Inc., was carrying on two projects a t  Clarksville, Virginia, and 
one a t  Camp Butner, North Carolina. The projects were within the 
territorial jurisdiction of Local Union No. 585, Durham, North Caro- 
lina. Tha t  union and the employer entered into an agreement to be 
bound by the terms of the  contract between Union No. 640 and the 
employer. 

I n  1956, Paul Whitaker was business manager of Local Union No. 
585, Durham, North Carolina. H e  testified: "My primary function 
is . . . referring men to jobs as the  contractors call in for them, job 
referrals and job placements. . . . Mr. Waynick (contractor's repre- 
sentative a t  Clarksville, Virginia) called me . . . and informed me 
tha t  his company, Dixon and Christopher, had a contract for some 
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renewal work to  be done on the plant site of the Clarksville job. . . . 
As to the procedure followed in referring men to the job, I received 
a call from the company representative calling for men. . . . He said, 
'I need four men, two welders and two fitters.' I in turn selected 
those men and sent them to the company representative on that  job, 
with an introductory slip, showing his social security number, effec- 
tive date, his name, and signed and sealed by myself as business 
manager. . . . I selected Mr. Warren . . . and told him I had a call 
for fitters on the Clarksville job. He  in turn comes by the office and 
picks up his introductory slip t o  the company representative. . . . I n  
the event Mr. Warren had reported to  the job and had not gone to  
work for Dixon and Christopher, he would have been entitled t o  two 
hours reporting time and one hour's travel time. . . . As to  any terms 
of employment left unsettled for the employees themselves to ar- 
range with the company, the employees have no direct connection 
with the company a t  all in so far as working agreement is concerned 
. . . all the dealings they have with the company are through me . . . 
Mr. Burnette called . . . and told me . . 'I need so many men a t  
Clarksvill,' I gave Mr. Warren an introductory slip to  Mr. Burnette 
on the Clarksville job. . . . Mr. Warren could have reported to  the 
Clarksville job and have been sent to  Elizabeth City as far as I was 
concerned. . . . They did have a job . . . a t  Camp Butner and he could 
have been sent to the Butner job without my ever knowing about it." 

The claimant testified that he is 61  years old, resides in Durham, 
North Carolina; that he was a member of the pipe fitters union No. 
585, Durham. Mr. Whitaker called him to the union office in Durham, 
gave him a referral slip t o  Dixon and Christopher which he carried 
to Clarksville andl presented to the foreman on the job. He went to  
work and while a t  work was injured. ''As to whether I knew I was 
going to work on that  job only when I went t o  work in Clarksville, 
Virginia, no, sir, not necessarily, if they had had other jobs I could 
have worked on it if i t  had been in my jurisdic.tion. . . . I worked on 
two different jobs in Clarksville. . . . I could have worked on them 
or any other job in our jurisdiction . . . If Dixon and Christopher 
had had a job in North Carolina, they could transfer me as long as it  
was in my jurisdiction." 

The respondents' only witness, Mr. 13urnette, foreman a t  Clarks- 
ville, testified,: "There were two jobs in progress a t  the same time 
in Clarksville, one was remodeling and the other was new construc- 
tion. . . . The men sent to me from Local 585 were used interchange- 
ably . . . and I had authority t o  transfer them . . . back and forth. 
If Dixon and Christopher . . . told me that they needed some of my 
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steam fitters or welders on the Butner job (North Carolina) I would 
have had the authority to take those men to  Butner for work there. 
. . . As far as I knew it  would not be necessary for them to go back 
to Mr. Whitaker and be reassigned by him." 

The hearing commissioner made detailed findings of fact and upon 
them based his conclusions of law that  the contract was made in 
North Carolina, between the en~ployer, Dixon and Christopher, Inc., 
(whose office and place of business is in Greensboro, North Carolina,) 
and Mr. Warren, whose residence is in Durham, North Carolina. The 
contract of employment was not expressly for services exclusively 
outside the State of North Carolina. Based thereon the hearing com- 
missioner awarded compensation. 

Upon appeal and petition for review, the full commission held a 
hearing, and adopted as its own the findings, conclusions, and award 
of the hearing commissioner. Upon appeal by the employer, the Su- 
perior Court of Guilford County overruled the exceptions and affirmed 
the award. From the judgment accordingly, the defendants appealed. 

Smith, Moore, Smith, Schell & Hunter, for defendants, appellants. 
Bryant, Lipton, Strayhorn & Bryant, By: Ralph N. Strayhorn, F. 

Gordon Battle, for plaintiff, appellee. 

HIGGINS, J. The hearing commissioner, the full commission, and 
the superior court by findings of fact and conclusions of law establish- 
ed the following: (1) Dixon and Christopher, Inc., a t  all times per- 
tinent to  this inquiry was a North Carolina corporation with its prin- 
cipal office in Greensboro, N.C.; (2) The claimant, John Wesley 
Warren, was a resident of Durham, North Carolina; (3 )  The con- 
tract of employment was made in North Carolina through Local Un- 
ion No. 585; and (4) The contract was not expressly for services out- 
side North Carolina. 

The evidence a t  the hearing supports the conclusion the contract 
was made in North Carolina. The contractor was obligated to em- 
ploy union men from Local No. 585 in Durham. The foreman on the 
employer's job called Mr. Whitaker, manager of Local 585, and asked 
him to send a pipe fitter for work a t  Clarksville, Virginia. Mr. 
Whitaker selected the claimant and called him to the union office in 
Durham, told him of the job then open. Claimant obtained a referral 
slip, giving his name, etc., had i t  certified by Mr. Whitaker, and re- 
ported to  the job in Clarksville. The employer had a right t o  reject 
him if work was not available, in which case the employer was re- 
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quired by his contract to pay claimant both travel and reporting 
time. A t  the time claimant reported, the job was open. He  delivered 
the referral slip to the foreman and went to  work under the  foreman's 
direction. The referral slip was sent to the employer's office in Greens- 
boro where the pay checks were made out and returned to  the fore- 
man for dtelivery to the claimant. The selection of the worker, the 
details of having him report were already arranged by Mr. Whitaker 
in Durham a t  the request of the foreman a t  Clarksville. 

The foregoing findings of fact justified the conclusion the contract 
was entered into a t  Durham, North Carolina. Accepting the worker 
on the job was merely the consuinmation of what had been previously 
arranged, that is, the employment. The offer of the job was made to  
Mr. Warren by Mr. Whitaker a t  the request of Mr. Burnette. Mr. 
Warren indicated his acceptance by obtaining the referral slip a t  
Durham and implemented it by going t o  Clarksville, presenting him- 
self t o  the foreman, and entering upon the work assigned to him. No 
part  of the contract was arranged by the claimant and the foreman. 
The claimant's acceptance of the offer is as clearly shown by his con- 
duct in reporting to Mr. Whitaker a t  the union office in Durham as 
if he had, said, "I accept." 

The following is from the case of Gomaz v.  Federal Stevedoring Co., 
decided by the Appellate Division of the Superior Court of New Jer- 
sey (5  N.J. Super. 100, 68 A. 2d 482): "While i t  is true tha t  there 
was no proof of oral acceptance in this State (N.J.) by the petitioner 
of the  offer of employment . . . the offer was accepted in this State 
(N.J.) by petitioner's acts. His  tacit  assent when the offer of employ- 
ment was made, coupled with his comp1i:tnce of the terms of the  offer 
( a  job in New York) . . . constituted an acceptance in this State (N. 
J .) .  Although assent must be manifested in order to  be legally effec- 
tive, i t  need not be expressed in words. Modern law rightly construes 
both acts and words as having the meaning which a reasonable per- 
son present would put  upon them in view of the  surrounding cir- 
cumstances." 

I n  Bowers v. Bridge Co., 43 N.J.  Super. 48, 127 A. 2d 580, the Court 
said: "Agency apart ,  the acceptance by petitioner in Trenton of the  
employment opportunity offered him so as to  fix the situs of the con- 
tract in New Jersey is adequately established by his action in signify- 
ing his assent to the proposal a t  the union hall in Trenton and in pro- 
ceeding at  once to Morrisville (Pa.) ." Daggett v .  Steel Co., 334 Mo. 
207, 65 S.11'. 2d 1036; Penrson v.  Service Co., 166 Kan. 300, 201 P. 
2d 643. 

I n  discussing a case arising under the Florida Workmen's Compen- 



N. C.] SPRING T E R M ,  1960. 539 

WARREN 2). DIXON AND CHRISTOPHER CO.  

sation Act (similar to  ours), the Florida Appellate Court said: "It 
was clearly known to the  employer-offeror that  in order to accept the 
offer the employee would have to leave his employment in Florida 
and, travel to Atlanta. It was equally obvious to the offeror tha t  em- 
barking on tha t  course of action would in itself constitute a substan- 
tial detriment to  the  offeree and, from the outset, tha t  the trip from 
Miami t o  Atlanta was a substantial par t  of the exchange contem- 
plated by the offer of employment." Peterson v. Ray-Hof Agencies, 
Fla., 117 So. 2d 497. 

Expressing a contrary view are three cases from Missouri and one 
from Louisiana: Deister v. Thompson, 352 Mo. 871, 180 S.W. 2d 15;  
Hunt  v. Jefferies, 236 Mo. App. 476, 156 S.W. 2d 23; Carpenter v. 
Wm. S. Lozier, Inc., 353 Mo. 864, 184 S.W. 2d 999; Rushing v. Travel- 
ers Ins. Co., 85 So. 2d 298 (La.).  

Mallard v .  Bohannon, 220 N.C. 536, 18 S.E. 2d 189, on rehearing 
221 N.C. 227, 19 S.E. 2d 880, in nowise is in conflict with the views 
herein expressed. I n  the  Mallard case the employment (sales agent in 
a designated territory in north Florida and south Georgia) showed 
the services were to  be rendered exclusively outside North Carolina. 

I n  the  case of Reaves v. Mill Co., 216 N.C. 462, 5 S.E. 2d 305, the 
accident occurred in South Carolina. The claimant was a resident of 
South Carolina and, therefore, excluded by our statute G.S. 97-36. I n  
Hart  v. Motors, 244 N.C. 84, 92 S.E. 2d 673, the claimant was found 
t o  be not an  employee but an  independent contractor and, therefore, 
not within our workmen's compensation act. 

This proceeding was conducted throughout and argued here upon 
the issues herein discussed. However, i t  may well be tha t  the stipula- 
tions entered a t  the hearing tha t  the  parties were subject to and bound 
by the provisions of the  North Carolina Workmen's Compensation 
Act and the execution of the Commission's form hTo. 21 are conclusive 
of the questions principally in dispute. 

Notwithstanding the stipulation, we have examined the evidence, 
findings of fact, conclusions of law, and award made in the  case in 
the light of the appellants' assignments of error. The record contained 
no evidence the employer made payments to  the  Employment Securi- 
t y  Commission of North Carolina on claimant's behalf as  found by 
the hearing in finding of fact No. 7. There was evi- 
dence from which i t  may be inferred tha t  such payments were made 
for another employee from the same union on the same job but there 
is no evidence to  indicate payment was made on behalf of the claim- 
ant. However, this finding is without significance since the evidence 
otherwise is amply sufficient to  sustain all the findings of fact ma- 
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terial to decision in the case. The facts found sustain the conclusions 
of law, and the conclusions support the award. 

The judgment of the superior court is 
Affirmed. 

BRYANT B. WESLEY, sr 111s NEXT FRIEND, JOHN WESLEY V 
CHARLIE 11. LEA. 

(Filed 1 S  May, 1960.) 

1. Master and  Servant 8 47- 
An injury sustained by a member of the North Carolina National 

Guard while on active duty is compensable under the Workmen's Com- 
pensation Act. G.S. 97-2(2). 

2. Master and Servant 5 8 4 -  
The Industrial Commission has exclusive original jurisdiction of a 

claim by a National guardsman for injuries received while on active 
duty, resulting from the negligence of another guardsman while on 
active duty. G.S. 97-10. 

3. Same- Injury t o  guardsman held t o  have been inflicted during t h e  
course of duty a n d  no t  while t h e  parties mere pursuing private pur- 
pose. 

Where National guardsmen, after reporting for duty, a r e  ordered to 
travel in convoy to a designated place in the line of duty, some of the 
guardsmen driving their private cars without compensation in com- 
pliance with the request of their commanding officer, the fact that, as  
the convoy approached its destination, the driver of one of the private 
cars breaks convoy in violation of regulations and follows the car of 
a Sergeant on a longer, alternate route in order to avoid the dust thrown 
up by the preceding army vehicle, is not such a deviation from the course 
of duty a s  to constitute a n  abandonment of drill for the pursuit of a 
private purpose, since the drivers were not undertaking to do s m e -  
thing outside the duty they had been detailed to perform but were 
merely using a n  alternate means of performing that duty. 

A negligent injury inflicted by one employee upon another in the 
course of their employments is within the exclusive jurisdiction of the 
Industrial Commission, nobwithstanding that the negligence of the one 
luay have been reckless and wanton, it being required that  the injury 
be intentionally inflicted in order for the injured employee to be en- 
titled to maintain an action a t  common law against the other. 

5. Appeal and  Ensor § 2.5- 
Where plaintiff does not object or except to the issue submitted and 

tenders no issue, plaintiff may not objert to the form of the issue sub- 
mitted by the court. 
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6. Trial 9 3 b  
While the trial court is required to submit such issues a s  are neces- 

sary to settle the material controversies arising on the pleadings, where 
the issue submitted is determinative of the controversy and permits the 
parties to present all contentions arising upon the pleadings and evi- 
dence, an exception to the issue submitted cannot be sustained. 

7. Trial fj 3 0 -  
Where the uncontradicted evidence tends to establish facts preclud- 

ing recovery, the court may correctly instruct the jury that if they be- 
lieve the evidence they should answer the issue accordingly. 

APPEAL by plaintiff from C r a v a ,  J., October 1959 Civil Term, of 
PERSON. 

This is an action to recover damages for personal injuries sustained 
by plaintiff by reason of the alleged actionable negligence of defend- 
ant. 

The evidence offered a t  the trial is summarized as follows: 
On Saturday, 25 May 1957, plaintiff and defendant were members 

of Company D, 139th Infantry, Roxboro National Guard. Plaintiff 
was a "private" and defendant's rank was "specialist." They reported 
for duty to Lieutenant G. P. Allen, Commanding Officer, a t  the Rox- 
boro Armory on the above date at 7:00 A. M. 

After muster the Company was ordered to proceed to the train- 
ing site at Camp Butner for drill on Saturday and Sunday. The 
kitchen detail was ordered to  go ahead, set up equipment and cook 
dinner. Plaintiff and defendant were in this outfit. There were in- 
sufficient military vehicles to transport all personnel. Defendant was 
requested to drive his private automobile, but the National Guard 
was to incur no expense for operation of the car and no liability for 
any damage to the car. Defendant was told to ride in either a military 
vehicle or a private car. Plaintiff and two others rode with defendant. 

The Company rule was that military personnel on drill should pro- 
ceed in convoy. The kitchen detail left Roxboro in convoy. -4 Nation- 
al Guard Army truck was in the lead. It was followed by a line of 
private cars. They traveled the Oxford Road t o  the Moriah Road and 
followed that  road to  Copley's Corner. Copley's Corner is about six 
miles from Camp Butner. 

At Copley's Corner the truck turned off Moriah Road onto a dirt 
road for the purpose of proceeding to the Range Road and by that  
road to  the training site. The Army truck is a vehicle of two and one- 
half tons and has dual wheels which throw up a great deal of dust 
on a dirt road. The Range Road is also a dirt road. 

At Copley's Corner Sergeant Gentry broke convoy and continued 
on Moriah Road, a paved road. Defendant also broke convoy and 
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followed the Sergeant's car. No one had been given permission t o  
break the convoy. Four miles from Copley's Corner a dirt road in- 
tersects Moriah Road. This dirt road leads into the Range Road near 
Camp Butner. Defendant testified that  he planned t o  follow this 
route t o  avoid dust from the Army truck. This route is about two 
miles longer than the one taken by the truck. 

Sergeant Gentry's car proceeded a t  a rapid rate of speed and the 
defendant followed apace. In  rounding a curve on Moriah Road about 
three miles from Copley's Corner, defendant's car left the road, struck 
a telephone pole and overturned. Plaintiff testified that  defendant's 
speed a t  the time of the accident was 85 to  95 miles per hour. De- 
fendant's version was from 60 t o  65 miles per hour. Plaintiff received 
serious and painful injuries, including severe burns. 

The court submitted the following issue to  the jury: 
"1. Were the plaintiff and defendant each on duty a t  drill as mem- 

bers of the North Carolina National Guard a t  the time of the acci- 
dent and was plaintiff injured by collision arising in the course of 
and out of the scope of his employment?" 

The judge instructed the jury: "If you find the facts to  be as all 
of the evidence in this case tends to  show, i t  would be your duty t o  
answer this issue or question affirmatively, that  is to  say, 'yes.' " 

The jury answered the issue "yes." Judgment was entered declar- 
ing tha t  the plaintiff "recover nothing . . . by reason of his action." 
Plaintiff appealed and assigned errors. 

Donald J .  Dorey,  R. B. Dawes, Jr., and R. B,  Daules, Sr., for plaintiff.  
Spears, Spears & Powe for defendant. 

MOORE, J. The ultimate question for decision on this appeal is 
whether the trial court had jurisdiction to  proceed to judgment in 
the common law action for damages for personal injuries arising 
from alleged actionable negligence, or whether the action is in the 
exclusive original jurisdiction of the Industrial Commission under 
the Workmen's Compensation Act, G.S. 97-1 et seq. 

If the trial court had jurisdiction, plaintiff has made out a prima 
facie case of injury by reason of the actionable negligence of de- 
fendant. 

An injury sustained by a member of the North Carolina National 
Guard while on active duty is cornpensable under the Workmen's 
Compensation Act. "The term 'employee' shall include members of 
the North Carolina National Guard . . . and members of the North 
Carolina State Guard, and members of these organizations shall be 
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entitled t o  compensation for injuries arising ,out of and in the course 
of the performance of their duties a t  drill, in camp, or on special diuty 
. . ." G.S. 97-2 (2) .  

". . . ( a ) n  employee, subject to  the provisions of a Workmen's 
Compensation Act, whose injury arose out of and! in the course of 
his employment, cannot maintain an action a t  common law against 
his co-employee whose negligence caused the injury. . . . T o  hold 
otherwise would, in a large measure, defeat the very purposes for which 
our Workmen's Compensation Act was enacted. Instead of transfer- 
ring from the worker to the industry, or business in which he is em- 
ployed, and ultimately to  the consuming public, a greater proportion 
of the economic loss due t o  accidents sustained by him arising out 
of and in the course of his employment, we would, under the provi- 
sions for subrogation contained in our Workmen's Compensation Act, 
G.S. 97-10, transfer this burden t o  those conducting the  business of 
the employer to  the extent of their solvency. The Legislature never 
intended1 tha t  officers, agents, and employees conducting the business 
of the employer, should so underwrite this economic loss." Warner v .  
Leder, 234 N.C. 727, 732, 69 S.E. 2d 6. 

I n  the  instant case, if plaintiff's injury arose out of and in the 
course of his duties a t  drill and was caused by the negligence of de- 
fendant, while also performing his duties a t  drill, claim for compen- 
sation for the injury is in the exclusive original jurisdiction of the 
Industrial Commission. G.S. 97-10. 

Plaintiff and defendant were, a t  the time of the injury complained 
of,  members of the North Carolina National Guard. They reported 
for duty a t  the Roxboro Armory a t  7:00 A. M. on the day in question. 
After muster they were ordered by the Commanding Officer to  pro- 
ceed to  the training site a t  Camp Butner and, there perform duties as 
members of the kitchen detail in preparation of the  noonday meal. 
Defendant was requested t o  drive his private car, without compen- 
sation, and consented. Plaintiff had authority t o  ride with him. Be- 
fore arrival a t  Camp Butner there was an accident due t o  defendant's 
negligence in the operation of his car and plaintiff was injured. Plain- 
tiff was on duty a t  drill under orders which he was in the act of car- 
rying out when he was injured. His injury arose out of and in the 
course of his employment. Defendant was likewise on duty a t  drill, 
unless, a s  contended by plaintiff, he had deviated from the course of 
his employment and was "on a frolic of his own." Hunt v .  State, 201 
N.C. 707, 161 S.E. 203, has no application t o  this case. There the 
National guardsman was using his private car t o  reach encampment, 
had not reported for duty and was performing no duty a t  drill. 
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The crux of our inquiry is whether defendant had deviated from 
the course of his duty and, a t  the time of the accident, hadl abandoned 
drillband was in pursuit of purposes of his own. The facts are not in 
dispute. Company rules provided that  vehicles on drill should pro- 
ceed in convoy. At Copley's Corner Sergeant Gentry broke convoy 
and defendant, who was immediately behind the Sergeant, also broke 
convoy and followed the Sergeant. The only explanation of defendr 
ant's action in breaking convoy and following the Sergeant is from 
defendant himself. He stated that he intended to take an alternate 
route to Camp Butner, about two miles longer than the one followed 
by the convoy, to  avoid the dust which the Army truck would create 
in traversing the dirt road from Copley's Corner to  Camp Butner. 
Part  of the route being followed by defendant was paved. Defendant 
was driving a t  a high rate of speed and for this reason his vehicle 
left the road a t  a curve and the accident and the injury to plaintiff 
ensued. 

We do not think that these uncontradicted facts are sufficient to  
show an abandonment of drill and deviation from the course of em- 
ployment by defendant. "It is universally held that  'the ~naster  is 
not responsible if the wrong done by the servant is dhone without his 
authority and not for the purpose of executing his orders or doing his 
work. So that, if the servant, wholly for a purpose of his own, disre- 
garding the object for which he is employed, and not intending by 
his act to execute it, does an injury to  another, not within the scope 
of his employment, the master is not liable.' Howe v. Newmarch, 94 
Mass., 49." Martin v. Bus Line, 197 N.C. 720, 722, 150 S.E. 501. I t  
is conceded that defendant had no authority to break convoy, but 
there is no evidence that his act in so doing was not for the purpose 
of executing his orders to  proceed to Camp Butner andl there engage 
in his duties as a member of the kitchen detail. Indeed, all of the evi- 
dence is to the effect that i t  was his intention to carry out his orders. 
Furthermore, he was following his supmior, Sergeant Gentry. It does 
not appear that  he was disregarding the object for which he had been 
detailed. It is true that defendant had the incidental purpose of avoid- 
ing d~ust and thereby was contributing to  his own personal comfort. 
Such purpose does not constitute a deviation from the object of his 
mission. Parrish v. Armour & CO.. 200 N.C. 654, 158 S.E. 188. De- 
fendant broke convoy in violation of the Company rule, but this was 
nothing more than an act of negligence. He  did not undertake there- 
by to  do something outside the duty he had been detailed to  perform. 
I t  was merely an alternate means of performing that duty and en- 
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tailed disobedience of a regulation with respect to  procedure. Howell v .  
Fuel Co., 226 N.C. 730, 40 S.E. 2d 197. 

Plaintiff contendrs that  the conduct of defendant in the operation 
of the car was not merely negligent, but was reckless and wanton. 
But to  take the case out of the Workmen's Compensation Act the 
injury to  an employee by a co-employee must be intentional. Warren 
v .  Leder, supra, a t  page 733. There is no evidence of any intention 
on the part of defendant to  injure plaintiff. 

Plaintiff assigns as error the submission of the issue set out in the 
record. He did not object or except to  the submission of the issue and 
tendered none. "Where there are no objections or exceptions in the 
lower court to  the issue submitted, or to  the court's refusal to sub- 
mit issues tendered, appellant may not challenge the issues for the 
first time on appeal in his assignments of error." 1 Strong: N. C. In- 
dex, Appeal and Error, sec. 25, p. 102; Walker v. Walker, 238 N.C. 
299, 300, 77 S.E. 2d 715. 

But plaintiff maintains that  the issue is insufficient t o  determine 
the question presented. He insists that  an issue should, have been sub- 
mitted to determine whether or not plaintiff's injury arose out of and 
in the course of defendant's employment. "It is the duty of the judge, 
either of his own motion or a t  the suggestion of counsel, to submit 
such issues as are necessary to settle the material controversies aris- 
ing on the pleadings." Griffin v. Insurance Co., 225 N.C. 684, 686, 
36 S.E. 2d 225. It is our opinion, and we so hold, that  the issue was 
sufficient. I n  the first place, i t  is framed so as to  determine whether 
both plaintiff and defendant were on duty a t  drill a t  the time of the 
injury, that  is, whether both were engaged in carrying on the work 
for which they were employed and were co-employees. Next, i t  in- 
quires whether plaintiff's injury arose out of and in the course of 
his employment. The answer to the issue determines the question of 
jurisdiction. The answer was in the affirmative and this deprives the 
trial court of jurisdiction of the cause of action. 

Plaintiff also assigns as error the peremptory instruction given by 
the court. The facts are not in conflict. "If the evidence is all one way, 
and there is no conflict, the judge may say to  the jury that,  if they 
believe the evidence, they may find a certain verdict, but he cannot 
direct them that they must so find from the evidence." 2 McIntosh: 
North Carolina Practice and Procedure, sec. 1516, p. 53; Bank v .  
Noble, 203 N.C. 300, 302, 165 S.E. 722. The trial judge complied with 
the approved rule of procedure. 

In  the trial below we find 
No error. 
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IN THE MATTER OF THE WILL OF LEAKE S. COVINGTON, DECEASED. 

(Filed 18 May, 1980.) 

1. Estoppel tj 4- 
Equitable estoppel is based on conduct or silence of the party to be 

estopped which amounts to  a false representation or concealment of 
material facts, calculated to mislead or  induce a reasonably prudent per- 
son to rely thereon, with knowledge, actual or constructive of the real 
facts ;  and the party asserting the estoppel must lack knowledge or  the 
means of knowledge a s  to the truth, and must rely on the conduct or 
silence of the party sought to be estopped, to his prejudice. 

2. Same: Wills $ 17- 
The fact that  an executor named in a paper writing has qualified under 

the instrument does not estop him from thereafter filing a caveat to  the 
will upon his discovery of a n  instrument later executed by the testator, 
even though he is named sole beneficiary in the later instrument, when 
he acts in good faith and with due diligence after the discovery of the 
second paper writing, since i t  was his legal duty to deliver the second 
instrument to the court upon its discovery, G.S. 31-15, G.S. 14-77, and 
since he took no action prejudicial to the heirs after the discovery of 
the second will. 

3. Estoppel $ 4- 
Knowledge or reckless indifference to the 

the doctrine of estoppel. 
truth is necessary to invoke 

APPEAL by William Harry Entwistle e t  
February 1960 Term, of RICHMOND. 

al ,  from Armstrong, J., 

This is an appeal from an order denying a motion t o  dismiss a 
caveat which alleged a writing dated 20 March 1940, admitted to pro- 
bate in common form, was not in fact the last will of Leake S. Cov- 
ington because revoked by a subsequent will. 

Appellants are nephews and a niece, and as such, heirs of the de- 
ceased. They are hereafter referred to  as movants. John W. Coving- 
ton, Sr., hereafter referred t o  as caveator, is a brother of deceased. 

These are the facts determinative of t,he appeal: Leake S. Coving- 
ton died 3 January 1958. On 13 January 1958, caveator, a brother, 
named as a beneficiary in and executor of a writing dated 20 March 
1940 purporting to  be the last will and testament of deceased, filed 
the writing for probate with the clerk of the Superior Court of Rich- 
mond County, the home of deceased. The writing was signed by de- 
ceased and duly witnessed. It was admitted to  probate in common 
form. Caveator qualified as executor of this will. 

A controversy arose between movants and the executor with re- 
spect to the interpretation of the residuary clause of the instrument 
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so probated. Movants asserted they were entitled to one-half of the 
residuary estate and caveator the other half. To  resolve that  con- 
troversy movants brought suit under the Declaratory Judgment Act 
against caveator individually and as executor. Movants' interpreta- 
tion was adjudged correct. An appeal was taken t o  this Court. The 
cause was argued here in April 1959. The judgment of the trial court 
was affirmed in an opinion filed 20 May 1959, Entwistle v. Covington, 
250 N.C. 315, 108 S.E. 2d 603. 

On 21 May 1959 caveator filed with the clerk of the Superior Court 
of Richmond County a paper writing dated 8 September 1953 pur- 
porting to be the last will and testament of Leake S. Covington. The 
writing purports to  be signed by the testator and witnessed in the 
manner prescribed by G.S. 31-3. It names caveator as the sole benefi- 
ciary and as executor. It expressly revokes all prior wills. 

On 28 May 1959 caveator, the sole beneficiary named in the writ- 
ing dated 8 September 1953 and named as executor in each of the in- 
struments, filed a caveat to  the paper dated 20 March 1940 which 
had been admitted to probate in common form. The sole reason as- 
signed for the caveat was the discovery of the paper writing dated 8 
September 1953, then claimed to constitute the last will and testa- 
ment of Leake S. Covington. Caveator says the latter writing was 
discovered 17 April 1959. The caveat was accompanied by the requisite 
bond. Thereupon the clerk entered an order suspending the executor's 
authority to  act as required by G.S. 31-36, issued, citations to  the 
heirs and interested parties, and transferred the cause to  the Superior 
Court for trial on the issue of devisavit vel non. 

On 29 May 1959 caveator filed a motion in this Court for a new 
trial in the case of Entwistle v .  Covington, assigning as a reason for 
his motion newly discovered evidence, t o  wit, the paper writing dated 
8 September 1953. He, a t  the same time, filed a petition t o  rehear so 
as to  avoid any possibility of a plea of estoppel arising from the ad- 
mission made by him in the answer in the suit of Entwistle v. Coving- 
ton that  the instrument dated 20 March 1940 was the last will and 
testament of Leake S Covington. Both motions were dlenied. Denial 
of the petition to  rehear was based on Coppedge v. Coppedge, 234 
N.C. 747, 66 S.E. 2d 777. 

On 2 July 1959 caveator addressed a letter to the clerk of the Su- 
perior Court in which he said: 

"In view of the fact that  I have filed a caveat to  the purported 
will of Leake S. Covington under which I was appointed executor, my 
attorneys have advised me that  I am not in a position to  continue 
longer t o  act as executor under that  purported will and it  is my pur- 
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pose hereby, to relinquish all further functions, if any, under my pres- 
ent letters testamentary." 

He further stated that  when the paper writing of 8 September 1953 
was probated he expected to apply for letters testamentary under the 
paper. 

On 11 July 1959 caveator filed a petition seeking probate in solemn 
form of the writing dated 8 September 1953 as the last will of Leake 
S. Covington. In his petition he referred to the caveat proceeding 
which challenged the validity of the instrument dated 20 March 1940, 
recognizing the fact that  the paper tendered for probate could not be 
declared the last will and testament of Leake S. Covington until the 
prior instrument had been declared invalid. He  called, attention to  his 
qualification as executor of the instrument dated 20 March 1940, 
pointed to  the divergent rights and duties given to and imposed on 
him by the two writings, and suggested that because of such diver- 
gent rights and duties he was disqualified from serving as executor 
of the instrument dtated 20 March 1940. 

Movants thereafter sought to dismiss the caveat proceeding. As 
the basis for their motion they say: 

"That John W. Covington, Sr. qualified as Executor of the said 
Last Will and Testament of Leake S. Covington when the same was 
admitted t o  probate on January 13,1958 and thereupon began to serve 
as said Executor and ever since that  date has been, and is now, the 
legally qualified and sworn Executor of said Last Will and Testa- 
ment, and be is therefore barred from maintaining this proceeding 
in which he undertakes to  caveat and attack the said paper writing 
as being not the Last Will and Testament of Leake S. Covington." 

At  the hearing movants offered no evidence but relied upon the 
court records to support their plea of estoppel and motion to  dismiss. 
The motion was denied. Movants excepted and appealed. 

Leath and Blount and Blakeney, Alexander & Machen for appel- 
lants. 

Webb & Lee, Bynum & Bynum, and Robinson, Jones & Hewson 
for appellee. 

RODMAN, J. Courts of equity, to prevent injustice to one who re- 
lies on the spoken word or act of another., fashioned a rule of conduct 
called, estoppel in pais. The rule prohibits or estops the speaker or 
actor from controverting what he had previously asserted. Lord Coke 
said: "It is called an estoppel or conclusion, because a man's own 
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act or acceptance stoppet11 or closeth up his mouth to  allege or plead 
the truth." 

Adams, J., said: "Equitable estoppel in pais owes its origin and 
development to  the notion of justice promulgated by courts of chan- 
cery. It embraces estoppel by conduct which rests upon the necessity 
of compelling the observance of good faith." Thomas v. Conyers, 198 
N.C. 229, 151 S.E. 270. 

"The doctrine of equitable estoppel is based on an application of 
the golden rule to  the everyday affairs of men." Stacy, C. J., in Mc- 
Neely v. Walters, 211 N.C. 112, 189 S.E. 114. 

The rule has been given recognition and applied in a multitude of 
cases by this Court. The facts which must be established by the party 
claiming protection by the rule have likewise been summarized in a 
multitude of cases. Johnson, J., said in Hawkins v. Finance Corp., 
238 N.C. 174, 77 S.E. 2d 669: ". . . in determining whether the doc- 
trine of estoppel applies in any given situation, the conduct of both 
parties must be weighed in the balances of equity and the party claim- 
ing the estoppel no less than the party sought to  be estopped must 
conform to fixed standards of equity. As to  these, the essential ele- 
ments of an equitable estoppel as related to  the party estopped are: 
(1) Conduct which amounts t o  a false representation or concealment 
of material facts, or, a t  least, which is reasonably calculatedl t o  con- 
vey the impression that the facts are otherwise than, and inconsis- 
tent with, those which the party afterwards attempts to assert; (2) 
intention or expectation that  such conduct shall be acted upon by the 
other party, or conduct which a t  least is calculated to  induce a reason- 
ably prudent person to believe such conduct was intended or expect- 
ed to be relied and acted upon; (3) knowledge, actual or construc- 
tive, of the real facts. As related .to the party claiming estoppel, they 
are: (1) lack of knowledge and the means of knowledge of the truth 
as to the facts in question; (2) reliance upon the conduct of the party 
sought t o  be estopped; and (3) action based thereon of such a char- 
acter as to change his position prejudicially." Peek v. Trust Co., 242 
N.C. 1, 86 S.E. 2d 745; Barrow v. Barrow, 220 N.C. 70, 16 S.E. 2d 
460; Self Help Corp. v. Rrinkley, 215 N.C. 615, 2 S.E. 2d 889; Upton 
v. Ferebee, 178 N.C. 194, 100 S.E. 310; Boddie v. Bond, 154 N.C. 359, 
70 S.E. 824; Holmes v. Crowell, 73 N.C. 613. 

The record establishes prima facie these facts: Caveator, a few 
days after the death of his brother, found in deceasedl's lock box an 
instrument dated 20 March 1940 admittedly signed by deceased and 
purporting to  be his last will and testament. This paper named cavea- 
tor as it? executor. He had no knowledge of any later will. Assum- 
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ing its validity he properly offered i t  for probate and qualified as 
the executor. Several months after this probate and qualification cav- 
eator was informed by one who witnessed i t  that  his brother had 
executed a will later than 1940. Search was made and the paper 
writing so witnessed dated 8 September 1953 was discovered among 
some papers which had been a t  the home of deceased. This paper 
was found, 17 April 1959, a little more than fourteen months after the 
discovery of the first paper. On 21 May it was delivered to the clerk 
of the court. 

When the last writing was discovered, caveator had a duty to  per- 
form. The Legislature, when i t  granted the right to dispose of proper- 
ty  a t  death, provided for the enforcement of that  right. G.S. 31-15. 
I t  became the legal duty of caveator to  deliver t o  the court what pur- 
ported t o  be the last will and testament of Leake S. Covington. A 
fraudulent concealment of this paper would constitute a violation of 
our criminal laws. G.S. 14-77. Caveator asserts that  he acted with 
reasonable diligence in the performance of his duty when he delivered 
the two instruments to the court for probate in accordance with the 
desires of Leake S. Covington as expressed first on 20 March 1940 
and later 8 September 1953. Without knowledge or intimation that  
there was a later will, caveator acted properly when he qualified as 
executor of the instrument dated 20 March 1940. Tha t  qualification 
does not now estop him as a matter of law from asserting the invalidity 
of that  will because of its subsequent revocation. 

Knowledge or reckless indifference to  the truth is necessary to in- 
voke the doctrine of estoppel. The absence of tha t  element distinguish- 
es In re Will of Averett, 206 N.C. 234, 173 S.E. 621, In re Lloyd's Will, 
161 N.C. 557, 77 S.E. 955, and the other cases relied upon by movants 
from this case. Cf. McCbure v. Wade, 28 A.L.R. 2d$ 104; In re Brem- 
er's Estate, 3 N.W. 2d 411. 

The record does not show that  caveator as executor took any action 
after the discovery of the will which was prejudicial t o  movants or 
to  the estate of Leake S. Covington. He asserts that  he acted with 
reasonable diligence when he acquired knowledge. He called the court's 
attention to  the conflict and his incapacity to serve as executor of 
both paper writings. 

We conclude that  Judge Armstrong was correct in ordering: "that 
all issues made by the caveat and other pleadings herein, including 
any issue of estoppel, if any is properly raised,, be tried a t  term be- 
fore a judge and jury, reserving to the trial judge the determination 
of what issue should be submitted to the jury." 

Affirmed. 



IN THE ~IATTER OF THE WILL OF LEAKE S. COVINGTON, DECEASED 

(Filed 15 Ifax, 1060.) 

1. Executors and  Administrators 5 5- 
An executor is required to take a n  oath, G.S. 28-40, and acts in a 

fiduciary capacity as  a n  officer of the court and a trustee for  the bene- 
ficiaries of the estate, and mhen conditions arise which prevent him 
from faithfully and impartially executing the duties which he has as- 
sumed, he should not be expected or permitted to continue to serve. 

G.S. 28-8 confers authority on the clerk to revoke letters testamentary 
not only for the specific causes enumerated therein but also, under its 
provisions for the removal of a person legally incompetent to serve, the 
power to remove a n  executor who is not fit, qualified, or prepared to 
impartially discharge the duties of the office in  the manner directed by 
the oath. 

The statutory provisions for notice and hearing of proceedings for 
the removal of a n  executor are  for  the benefit and protection of the 
person who may be removed, and he waives notice mhen he himself calls 
to the court's attention the matters vhich justify his removal. 

Where an executor who has qualified under a paper writing probated 
in common form thereafter discovers a n  instrument later executed by 
the testator, in which later instrument he is named sole beneficiary, he 
is under duty to bring such later instrument to the attention of the 
court, and when he dors so and offers i t  for probate, G.S. 31-12, G.S. 
31-13, the clerk properly revokes the letter.; testanlentary theretofore 
issued under the instrument first probated. 

APPEAL by John 1V. Covington, Sr. from Armstrong, J., February 
1960 Term, of RICHMOND. 

This appeal is one phase of the litigation pending in Richmond 
County in which the ultimate question for determination is: Wl~ich 
paper writing is the will of Leake S. Covington, the paper dated 20 
March 19-10 probated in common form in January 1938 and chal- 
lenged by caveat filed 20 May 1959, or the paper writing dated S 
September 1953? 

Another phase of the litigation was considered and decided today 
in I n  t h e  J l n t t e r  of the T6dl of Lenke S. Covington, ante, 546. 

The facts  there stated will not be here repeated, but so far as neceq- 
sary to a declsioll of the question presently considered are incorporated 
by reference. 

Appellant, hereafter called Covington, hy letter and in his petition 
for probate of the writing dated 3 September 19.53, called the court's 
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attention to  the conflict necessarily arising if he should attempt to  
serve as  executor of both instruments. He  suggested tha t  the court 
should remove him as executor of the instrument dated 20 March 
1940 which had been established as the will by probate in common 
form. 

The nephews and niece, hereafter referred t o  as Entwistle, op- 
posed his removal. They asserted Covington could only rid himself 
of his office by an offer t o  resign and an acceptance of tha t  offer by 
the court as provided in art. 3, c. 36, of the General Statutes. 

The clerk heard the parties and found facts substantially as stated 
here and ante, 546. He thereupon concluded that  Covington had 
a right as beneficiary of the writing dated 8 September 1953 to  caveat 
the instrument dated 20 March 1940 which had been admitted t o  
probate, and "in filing a caveat to the will of March 20th, 1940, the 
said John W. Covington, Sr., legally disqualified himself as Execu- 
tor of said Will, and his filing a caveat thereto constituted cause for 
the recall of his letters and cause for his removal as Executor there- 
under. Tha t  having repudiated the very instrument creating the 
trust, the said John W. Covington, Sr., legally disqualified himself to 
act in the capacity as Executor thereof." 

The clerk thereupon recalled and revoked the letters testamentary 
theretofore issued t o  Covington and appointed a collector. Entwistle 
excepted t o  the findings and conclusions so made and appealed to  
the Superior Court in term. Judge Armstrong heard the appeal. H e  
declined t o  review the findings made by the clerk. He  declined t o  
rule on Covington's right to offer for probate the writing dated 8 
September 1953 while serving as executor of the instrument dated 
20 March 1940. He  held as a matter of law tha t  Covington must re- 
sign as provided by statute if his authority t o  act as executor was 
to be terminated. H e  therefore reversed the order of the clerk which 
had revoked the letters issued to Covington. Covington excepted and 
appealed. 

W e b b  & Lee, B y n u m  & Bynum,  Robinson, Jones & Hewson for 
appellant. 

Leath & Blount and Blakeney, Alexander & Machen for appellees. 

RODMAN, J .  Before one can qualify as an executor he must take 
an oath (G.S. 28-40) stating his belief that the writing he is to  exe- 
cute is the last will and testament of deceased and that  he will well 
and faithfully execute the office agreeable to  the trust and confidence 
imposed in him. G.S. 11-11. 
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Mind~ful of his oath, what is the duty of an executor who, during 
the course of his administration, discovers a writing which convinces 
him that  the instrument under which he acts is not in fact the last 
wilI and testament of deceased? The answer is, we think, obvious. 
It is the duty of the executor t o  communicate the facts t o  the court 
which appointed him, and if the reason for his changed belief is a 
writing of later date than the one under which he acts, and purports 
to be a will, that  writing should be delivered t o  the clerk, who is invest- 
ed with probate jurisdiction. Brogden, J., said in Wells v. Odum, 207 
N.C. 226, 176 S.E. 563: "It is a crime in this State to  fraudulently 
suppress or conceal a will. C.S., 4256. Obviously the basis for mak- 
ing such suppression a crime is the fact that  i t  is the policy of the 
law that  wills should be probated, and that  the rights of the parties 
in cases of dispute should be openly arrived a t  according t o  the or- 
derly processes of law. Moreover, C.S., 4139 and C.S., 4141, by im- 
plication a t  least, require the probate of a will. Furthermore, C.S., 
4140, provides that  if the executor fail t o  prove the will according t o  
law, any devisee or legatee named in the will, 'or any other person 
interested in the estate, may make such application upon ten days 
notice thereof t o  the executor.' " 

Covington acted properly when he delivered the writing purport- 
ing to  be a will, dated 8 September 1953, t o  the clerk. This writing 
not only designated him as executor, but i t  named him as the sole 
beneficiary. H e  had a duty as the named executor to  offer i t  for pro- 
bate, G.S. 31-12, Wells v. Odum, supra, and a right as the beneficiary 
to insist tha t  i t  be probated, G.S. 31-13. The clerk, in his order re- 
voking the letters issued to Covington, recognized that  right t o  offer 
the writing for probate. 

An executor acts in a fiduciary capacity. McMichael v. Proctor, 243 
N.C. 479, 91 S.E. 2d 231. He  is classified by statute with "guardians, 
trustees, and other fiduciaries." G.S. 36-9. Both by law and the words 
of his oath he must faithfully execute the trust imposed in him. He  
must be impartial. He cannot use his office for his personal benefit. 
When conditions arise which will prevent him from faithfully and 
impartially executing the duties which he has assumed, he should 
not be expected or permitted to  continue to  serve. 

Where a conflict exists between the obligations which one has as- 
sumed as executor and his individual rights, he may tender his resigna- 
tion to the court. G.S. 36-10. If and when the resignation is tendered, 
the court should proceed as provided in G.S. 36-11, but the fact that  
a fiduciary appointed by a court does not tender his resignation does 
not deprive the court which appoints him of authority to  act and to 
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revoke the letters testamentary when cause for removal exists. Taylor 
v. Biddle, 71 N.C. 1; Edwards v. Cobb, 95 N.C. 4; Tulburt v. Hollar, 
102 N.C. 406; I n  re Battle, 158 N.C. 388, 74 S.E. 23; I n  re Johnson, 
182 N.C. 522, 109 S.E. 373; I n  re Meadows, 185 N.C. 99, 116 S.E. 
257; I n  re Estate of Suskin, 214 N.C. 219, 198 S.E. 661; I n  re Estate 
of Johnson, 232 K.C. 59, 59 S.E. 2d 223. 

Our statute, G.S. 28-32, recognizing the power of the court and pre- 
scribing the procedure by which i t  may be exercised, provides: "If 
after any letters have been issued, i t  appears t o  the clerk . . . that  
any person to whom they were issued is legally incompetent to  have 
such letters, or that  such person has been guilty of default or miscon- 
duct in due execution of his office . . . the clerk shall issue an order 
requiring such person to show cause why the letters should not be re- 
voked. On the return of such order, duly executed . . . if the objec- 
tions are found valid, the letters issued to such person must be re- 
voked and superseded, and his authority shall thereupon cease." 

We have not heretofore been called upon to  define the words "legal- 
ly incompetent" and the other words authorizing removal as used in 
the statute. Of course any of the disqualifications enumerated in G.S. 
28-8 would justify removal, I n  re Sanzs, 236 N.C. 228, 72 S.E. 2d 
421; but we think the language used is entitled to  a broader meaning 
and should be interpreted as meaning not fit, qualified, or prepared 
to impartially discharge the duties of the office in the manner directed 
by the oath taken. 

The Supreme Court of Nebraska was called upon to  define the 
words "legally competent," used in its statute with respect to quali- 
fication of executors. It said: "The lawmakers did not define the 
term 'legally competent,' but left the interpretation thereof t o  the 
courts. I n  a judicial proceeding an executor of a probated will is not 
only an officer of the court but is a trustee for the persons entitled 
to  share decedent's estate. The legislature recognized the relation of 
trustee and beneficiary by providing that letters testamentary shall 
be issued to the person named executor in the will, 'if he is legally 
competent, and he shall accept the trust and give bond as required by 
law.' I n  the sense used by the lawmakers, the term 'legally competent' 
means fit or qualified to  act as officer of the court and as trustee in 
administering upon the estate of testator according to judicial stand- 
ards essential t o  the proper course of justice in the judicial depart- 
ment of government. . . . A statute directing the probate court t o  ap- 
point an executor whose official and representative duties would re- 
quire him to prosecute on behalf of adversary litigants a suit which 
he would defend as an individual would encroach on a judicial pre- 
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rogative---the power of the court to appoint a competent officer. Tha t  
intent is not expressed or implied. A person who would be placed by 
appointment as  executor in the anomalous position indicated would 
not be 'legally competent' within the meaning of the statute." I n  re 
Blochowitz' Estate, 245 N.W. 440. 

The Court of Appeals of Kentucky said: "A duty t o  defend a will 
if possible rests on an  executor. (Citation) If a personal representa- 
tive cannot in good faith and conscience perform his trust  in a fair 
and unbiased manner, he ought t o  resign voluntarily. If he does not, 
then he should be removed by the court, under the provisions of K.R.S. 
395.160, because he is 'incapable to  discharge the trust.' " Karsner's 
Ex'r. v. Monterey Christian Church, 200 S.W. 2d 474. 

The Supreme Court of Vermont said: ". . . an executor or adminis- 
trator has been deemed unsuitable when he has any conflicting per- 
sonal interest which prevents him from doing his official duty. (Cita- 
tions) Without deciding tha t  the phrase 'unsuitable to  discharge the 
trust' may not have a broader meaning, we hold tha t  an executor or 
administrator is unsuitable when he has such conflicting interest." 
I n  re McGowan's Estate, 102 A 2d 856. 

Previous decisions of this Court upholding decrees revoking tlie 
authority of an executor or fiduciary to  act because of conflicting in- 
terests are, we think, in support of the order of revocation made by 
the clerk. I n  re Sums, supra; I n  re Battle, supra; I n  re Will of Gulley, 
186 N.C. 78, 118 S.E. 839 ; I n  re Dixon, 156 N.C. 26, '72 S.E. 71 ; Ury 
v. Brown, 129 N.C. 270; Simpson v. Jones, 82 N.C. 323; 21 A.J. 461. 
Such a conflict has been adjudged sufficient t o  require vacation of a 
judgment. White v. Osborne, 251 N.C. 56. 

The statutory provision with respect to notice is for tlie benefit and 
protection of the person who may be removed. He  may, of course, 
waive this provision by hiinself calling t o  the court's attention the 
matters which justify his removal. 

JThcn Covington filed for probate the writing dated S September 
1953 which by express language revoked, the writing under which 
lie was acting, lie disqualified himself from continuing to  serve as exe- 
cutor, and the clerk properly directed his removal. The court was 
in error in holding as a matter of law under the factual situation here 
presented that  Covington could not be removed, and his authority 
as executor of the paper which lie had repudiated could only be termi- 
nated by his resignation. 

Reversed. 
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SM;\URITY NATIONAL BANK O F  GREBNSBORO, I N  ITS OWN RIGHT, AND 
AS TRUSTEE UNDEB THE WILL OF CLAUDE KISER, DECEASED, v. J l W d  
KISER HANNAH, MARTHA JEAN HANNAH, JAMES HUNT HAN- 
NAH, 111, A MINOR, MAMIE ANN HANNAH, A MINOR, RIC'HARD M. 
KISER, AND ALL PERSONS NOT I N  ESSE WHO >IAY TAKE UNDER THE WILL 
OF CLAUDE KISER. 

(Filed 18 May, 1960.) 

Wills 9 31- 
The objective of testamentary constru~tion is to effectuate the intent 

of testator as  ascertained from the four corners of the will. 

Evidence § 4: Wills 9 34- 
The law presumes tha8t the possibility of issue is not exti.net until 

death. 

Wills 9 33d- Trust in this case held to terminate upon the majority 
of the youngest grandchild living at time of testator's death. 

The will in suit set up a trust estate with provision that  each of 
testator's two children should receive from the income a small amount 
per month, with provision for emergency medical care and aid in 
educating their children, and for the distribution of the corpus of the 
estate to each of Dhe children equally when the youngest living grand- 
child should attain the age of twenty-one, with further provision for 
payment of a portion of the corpus to testator's grandchildren only in  
the event of the death of a child prior to the termination of the  trust. 
Held: Lt being apparent from the instrument construed as  a whole that  
testator's children were the primary objects of his bounty, the t rust  
terminates when the youngest grandchild living a t  the time of the 
testator's death reaches the age of twenty-one, since if the trust should 
not terminate until the youngest grandchild of testator, whenever born, 
reaches the age of twenty-one, the children of testator could not partici- 
pate a t  all  in the corpus of the trust and the intent of testator to make 
them the primary objects of his bounty would be defeated. 

Wills 8 34- 
A will is to be construed in favor of those who a r e  the natural or 

special objects of testator's bounty. 

APPEAL by defendants, Martha Jean Hannah andl E. D. Kuvkend- 
all, Jr., ~ u a r d i a n  ad lit& for James Hunt Hannah, 111, and Mamie 
Ann Hannah, minors, and persons not in. esse, from Preyer, J., March 
14, 1960, Regular Civil Term, of GUILFORD (Greensboro Division). 

This is a proceeding pursuant to  the Declaratory Judgment Act, 
G.S. 1-253 et seq., for construction of provisions of the will of Claude 
Kiser, particularly of paragraph 12, Item Fifth. Claude Kiser died 
1 May 1952. His will is dated 9 September 1948 and was admitted 
to  probate in Guilford County on 8 May 1952. 

In brief summary, the will provided gifts as follows: 
Certain items of personal property to  testator's wife and his chil- 



N. C.] SPRING TERM, 1960. 557 

dren, Jean Kiser Hannah and Richard M. Kiser; a house and lot t o  
Jean Kiser Hannah; the residue of testator's estate t o  the Security 
National Bank of Greensboro in trust. 

The more valuable assets of the trust consisted of 580 shares of 
stock (the majority) in the South Atlantic Lumber Company, 1325 
shares of stock of the Bank of Greensboro; and 200 shares of stock 
of E. L. Kiser Estate, Inc. Provision was made for sale of all these 
stocks. 

From the trust property the wife was given an amount equivalent 
t o  what she would have received had testator died intestate. A sister- 
in-law of testator was given $5,000.00. It was provided that  the chil- 
dren, Jean Kiser Hannah and Richard M. Kiser, should each be paid 
by the trustee the sum of $50.00 per month during the existence of 
the trust, and in the event of the death of Jean K. Hannah before 
the termination of the trust the sum of $50.00 per month should "be 
continued t o  the guardian of her children." It was further provided 
that  the trustee should pay the college expenses of testator's grand- 
children not t o  exceed $1,000.00 per year for each grandchild. Trustee 
was directed, in case of emergencies, to supply the needs of any child 
or grandchild for medical care. 

Paragraph 12 of Item Fifth is as follows: 
"When my youngest living grandchild becomes twenty-one years 

of age, the trust property then in the hands of the Trustee shall be 
distributed. Except for the devise of the house and lot known as 1503 
Northfield Street, Greensboro, North Carolina, t o  my daughter, Jean 
K. Hannah, as set out in Article FOURTH hereof, i t  is my desire 
that  my daughter, Jean K. Hannah, and my son, Richard! M. Kiser, 
shall share equally in my estate. I therefore direct that  a computa- 
tion be made of all amounts paid out under Article F IFTH para- 
graphs 10 and 11 of this will to  or for the benefit of Jean K. Hannah 
and her children and that  a similar computation be made of all 
amounts paid out under the same provisions of this will t o  or for the 
benefit of Richard M. Kiser and any children tha t  may be born to 
him. Out of the trust property on hand a t  the time my youngest liv- 
ing grandchild becomes twenty-one years of age, the Trustee shall 
first equalize the amounts paid out t o  or for the benefit of each of my 
said children and/or their children, adding any balance that  may 
be due either of my children t o  his or her equal share in the re- 
mainder. Said shares shall then be paid over t o  each of my said chil- 
dren, if living, and if not living the share of each shall be paid, in 
equal shares, to  his or her surviving children, and t o  the children of 
any of his or her deceased children, per stirpes. If either my said 
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daughter or my said son shall not be living, and shall leave no sur- 
viving children or grandchildren, then his or her share shall be paid 
to the other of them, if living, and if not living, then in equal shares 
to  such other's surviving children, and to the children of any of his 
or her deceased children, per stirpes. Upon such distribution being 
made, the trust shall terminate. I hereby state that my two children, 
Jean K. Hannah and Richard M. Kiser, are adopted children, but 
for the purpose of this will, they are children of mine, and their chil- 
dren are my grandchildren." 

Testator left surviving the two adopted children, Jean Kiser Han- 
nah and Richard M. Kiser. At  the time of his death the former was 
34 years of age, and the latter 28. At  the time of the institution of 
this proceeding Richard M. Kiser was 36 years of age, had no children 
and had never been married. At the time of testator's death Jean 
Kiser Hannah had three children, Martha Jean Hannah, age 14, 
James Hunt Hannah, 111, age 13, and Mamie Ann Hannah, age 11. 
At the time of the execution of the will they were, and they still are, 
the only grandchildren of testator. Martha Jean Hannah has now 
reached her majority; James Hunt Hannah, 111, will be twenty-one 
on 20 December 1960; and Mamie Ann Hannah will be twenty-one 
on 2 June 1962. 

The present value of the trust property is approximately $350,000.00. 
Upon the foregoing stipulated facts the court entered judgment, in 

pertinent part, as follows: 
". . . I T  IS  ORDERED, ADJUDGED AKD DECREED: 
"1. That the residuary trust established in the will of Claude Kiser, 

Deceased, shall terminate on June 2,1962, the date upon which Mamie 
Ann Hannah, the youngest grandchild of Claude Kiser, Deceased, liv- 
ing upon the date of his death, will attain the age of twenty-one 
years; that  if the said Manlie Ann Hannah should die before said 
date, the date upon which James Hunt Hannah, 111, the next youngest 
grandchild living a t  the time of the death of Claude Kiser, will 
become twenty-one years of age, or on the date of death of Mamie 
Ann Hannah, if said date is after December 20, 1960, and before 
June 2, 1962; and that if both Mamie Ann Hannah and James Hunt 
Hannah, 111, should die prior to attaining the age of twenty-one years, 
respectively, then the trust shall terminate upon the date of death 
of the survivor of the said Mamie Ann Hannah and James Hunt Han- 
nah, 111, inasmuch as Martha Jean Hannah, the only other grand- 
child of Claude Kiser, Deceased, living a t  the time of his death, is 
already twenty-one years of age." 
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The grandchildren and guardian ad  litenz appealed and assigned 
error. 

York, Boyd & Flynn for plaintiff, appellee. 
Cooke & Cooke for defendants Jean Kiser Hannah and Richard 

M. Kiser, appellees. 
E. D. Kuykendall, Jr., as Guardian Ad Litenz and for Martha J m n  

Hannah, defendant appellants. 

MOORE, J. The time of termination of the trust is the  sole ques- 
tion for decision on this appeal. The solution depends upon the proper 
interpretation of the first sentence in paragraph 12, Item Fifth, of 
the will, which reads as follows: "When my youngest living grand- 
child becomes twenty-one years of age, the trust  property then in 
the hands of the trustee shall be distributed." 

Appellees maintain that  the trust  terminates when the youngest 
grandchild of testator living a t  the time of his death reaches the age 
of twenty-one. On the other hand, appellants contend tha t  the trust 
continues until the youngest grandchild, whenever born, reaches the 
age of twenty-one years. 

The controlling objective of testamentary construction is the in- 
tent of the testator. Trust Co. v. Schneider, 235 N.C. 446, 451, 70 S. 
E. 2d 578. This intent is ordinarily to  be ascertained from an exam- 
ination of the will from its four corners. Bullock v. Bullock, 251 N.C. 
559, 563-4, 111 S.E. 2d 837. 

From an examination of the will as a whole, i t  is evident tha t  test- 
ator's wife and children were the primary objects of his bounty. The 
portion of the will involved here makes no direct gift to  grandchildren 
or to any person other than testator's children. The sentence quoted 
above is only a "measuring rod" for determination of the duration 
of the trust. 

The possibility tha t  Richard M. Kiser will have issue and that 
Jean Kiser Hannah will have other child or children will continue 
to  exist so long as they live. The law presumes tha t  the possibility of 
issue is not extinct until death. McPherson v. Bank, 240 N.C. 1, 9, 
81 S.E. 2d 386. Therefore, if the contention of appellants is correct, 
the trust must continue and the trust  property may not be distributed 
until after the death of both of testator's children. Either or both may 
be survived by a child or children of tender years. In  such case the 
property could not be distributed until the youngeqt of them arrives 
a t  the age of twenty-one. The construction urged by appellants would 
deprive testator's children of all except a small portion of the gift. 
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They would each realize $50.00 per month for life, emergency help 
in case of illness and assistance in the college education of their chil- 
dren. When we consider that  the trust property has a present value 
of approximately $350,000.00, i t  is apparent tha t  testator's children 
would scarcely receive even the income from the trust estate. 

We do not agree that  such result is in accord with testator's in- 
tention. He  declares in Item Fifth, paragraph 12, ". . . i t  is my desire 
that  my daughter, Jean K. Hannah, and my son, Richard M. Kiser, 
shall share equally in my estate." Directions are then given to the 
trustee for arriving a t  and making an equal distribution between them 
of the entire trust property a t  the termination of the trust. This lang- 
uage is used: "Said share shall then (after computation so as to  ar- 
rive a t  equality) be paid over to each of my said children . . ." (Paren- 
theses ours). The further provision that  the shares be paid to testa- 
tor's children, "if living," shows that  the testator did not intend that  
the termination of the trust await the death of both of his children. 
It seems clear that  testator intended to give the trust property t o  
Jean and Richard. 

It is true that  the trustee is directed, in arriving a t  an equal division 
between Jean and Richard, to  take into consideration ". . . all amounts 
paid out . . . to  or for the benefit of Richard M. Kiser and any chil- 
dren that  may be born to  him." But this relates solely to  the account- 
ing for the purposes of distribution a t  the termination of the trust. 
References to the possibility that  children may be born to  Richard 
have no relation to  the duration of the trust. The provisions for "col- 
lege education" and expenses for "emergency" illness of testator's 
grandchildren have no significance on the question of duration of the 
trust, for the amounts expended by the trustee for these purposes 
are t o  be charged t o  the respective parents of the grandchildren so 
benefited in the final distribution of the trust property. These pro- 
visions are direct gifts to  Jean and Richard and only indirect gifts 
to  the grandchildren. Testator unquestionably assumed, that  his chil- 
dren would take primary responsibility for the needs of the grand- 
children. The measures provided for in the will were to  aid the parents 
pending the distribution of the trust property. It is suggested that  the 
very fact the trust was created indicates an intention on the part of 
the testator to  provide for all grandchildren whenever born. We do 
not agree. It is apparent that  the purpose of the trust was t o  give 
ample time for a competent and orderly liquidation of the assets of 
the estate. Testator gave detailed instructions for the disposition of 
the corporate stocks owned by him. Compliance with these instruc- 
tions requires time, negotiation and deliberate action. 
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We think the phrase "youngest living grandchild" in the sentence 
first quoted in this opinion means the youngest grandchild living a t  
testator's death. The provisions of the will we are asked to  construe 
do not seem to us to  be ambiguous or subject to  more than one in- 
terpretation, but, if they are, we feel compelled to  adopt the interpre- 
tation already indicated. "A man's widow and his children are the 
primary objects of his bounty. In re Crozer's Estate, 336 Pa .  266, 9 
A. 2d 535. I n  the absence of a manifest intention to  the contrary, a 
will is to  be construed in favor of beneficiaries appearing to  be the 
natural or special object of testator's bounty." Coffield v. Peele, 246 
N.C. 661, 666, 100 S.E. 2d 45. 

It is unnecessary on this appeal to  decide whether or not the be- 
quests to  testator's children of shares in the trust  property constitute 
vested or contingent estates. 

Appellants did not challenge in their brief or in the argument here 
the provisions of the judgment below for possible acceleration of the 
termination of the trust. We therefore express no legal opinion with 
respect thereto. 

The judgment of the trial court in its entirety is 
Affirmed. 

EVERETT ENOCH SHUE v. EDWARD SCHEIDT, COMMISSIONER 
OF MOTOR VEHIaLES O F  NORTH CAROLINA. 

(Filed 18 May, 1960.) 

1. Automobiles § 2 5 -  
The general maximum speed limit of motor vehicles in  North Caro- 

lina is 5,5 m.p.h., the provisions of G.S. 20-141(b) 5, authorizing the 
State Highway Commission to designate a maximum speed limit of 
60 m.p.h. for certain vehicles on certain highways, being in the na- 
ture of an exception. 

2. Statutes § 5a- 
The primary purpose in construing a statute is to give effect to the 

legislative intent. 

3. Automobiles 9 2- 
A conviction of driving a n  automobile 75 m.p.h. in a zone designated 

by the State Highway Commission a s  a 45 m.p.h. speed zone, G.S. 20- 
141(d) ,  requires a mandatory thirty-day suspension of the driver's 
license under the provisions of G.S. 20-16.1, since even though the 
latter statute does not refer to G.S. 20-141(d) i t  does refer to G.S. 
20-141 ( b )  4, and a speed of 75 m.p.h. is more than 15 m.p.h. in excess of 
the general maximum speed of 55 m.p.h. 
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4. Appeal and Error 5 2- 
The Supreme Court in the exercise of its discretionary jurisdiction 

may decide a question of pressing public interest on the merits and 
disregard whether the question is presented by the proper procedure. 

5. Automobiles § 1- 
The operation of a motor vehicle on a public high'way in this State 

is not a natural right but is a conditional privilege which the State 
may regulate in the exercise of i,ts police power in the interest of 
public safety. 

.APPEAL by defendant from Preyer, J., 1.6 November 1959 Civil Term, 
of GCILFORD - Greensboro Division. 

Civil action to enjoin permanently defendant, Commissioner of Mo- 
tor Vehicles of the State of North Carolina, from suspending, pursuant 
to  the provisions of G.S. 20-16.1, t,he operator's and chauffeur's licensea 
of plaintiff. 

From a judgment permanently enjoining the defendant, as prayed 
in the complaint,, defendant appeals. 

Adams, Kleemeier & Hagan and Duru~ard S. Jones for plaintiff, 
appellee. 

T. W. Bruton, Attorney General, and Lucius W. Pullen, Assistant 
Attorney General, for defendant, appellant. 

PARKER, J. The parties, pursuant to  the provisions of G.S. 1-184 
by written consent filed with the clerk, waived a jury trial. 

The court found the facts which were stipulated in writing by the 
parties. The facts found necessary for a decision of this appeal follow: 

On 21 March 1955 defendant, Commissioner of Motor Vehicles of 
the State of North Carolina, issued to plaintiff, a resident of Guilford 
County, a renewal operator's license bearing number 78754, and on 4 
April 1958 issued t o  plaintiff a renewal chauffeur's license bearing num- 
ber 19973. On 20 January 1959 plaintiff was tried and convicted in 
the Municipal-County Court, Criminal Division, Greensboro, North 
Carolina, of operating on 27 December 1958 an automobile in Guil- 
ford County on a public highway a t  a speed of 75 miles per hour in a 
45-miles per hour speed, zone as charged in the warrant, and the clerk 
of that  court sent a record of such conviction t o  defendant. Where- 
upon, defendant notified plaintiff that  his renewal operator's and 
chauffeur's licenses had been suspended by him under authority of 
G.S. 20-16.1, said suspension to become effective 9 February 1959 and 
to remain in effect until 11 March 1959. 

The court concluded that the offense of which plaintiff was convict- 
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ed is not covered by G.S. 20-16.1, and therefore defendlant had no 
authority by virtue of G.S. 20-16.1 to  suspend plaintiff's renewal 
licenses. Wherefore, the court permanently enjoined defendant from 
suspending plaintiff's renewal licenses for the offense for which he 
was convicted as set forth above. 

The pertinent part  of G.S. 20-16.1, which was in effect a t  all times 
relevant to this case, reads: "MANDATORY SUSPENSION O F  
DRIVER'S LICENSE UPOK CONVICTION O F  EXCESSIVE 
SPEEDING AND RECKLESS DRIVING. - Notwithstanding any 
other provisions of this article, the Department shall suspend for a 
period of thirty days the license of any operator or chauffeur with- 
out preliminary hearing on receiving a record of such operator's or 
chauffeur's conviction of having violated the laws against speeding 
by exceeding by more than fifteen miles per hour the speed, limit set 
out in G.S. 20-218 or paragraph 3 or paragraph 4 of subsection (b) of 
G.S. 20-141." G.S. 20-16.1 was enacted by the General Assembly as 
Section 1 of Chapter 1223 of the 1953 Session Laws, and this Chapter 
1223 is entitled, "AN ACT T O  FURTHER PROMOTE HIGHWAY 
SAFETY BY PROVIDING FOR T H E  MANDATORY SUSPEN- 
SION OF A DRIVER'S LICENSE UPON CONVICTION OF EX- 
CESSIVE SPEEDING AND RECKLESS DRIVING." 

The court found as  a fact tha t  plaintiff was convicted of driving an 
automobile a t  a speed of 75 miles per hour in a 45-miles per hour 
speed zone: his brief states he was driving a passenger automobile. 
Therefore, G.S. 20-218 relating to the speed of school busses, and para- 
graph 3 of subsection (b )  of G.S. 20-141 referring to other vehicles 
than passenger automobiles, etc., have no application here. Subsec- 
tion (b )  and paragraph 4 of tha t  subsection read: "Except as other- 
wise provided in this chapter, i t  shall be unlawful to  operate a vehicle 
in excess of the following speeds: (4) Fifty-five miles per hour in 
places other than those named in paragraphs 1 ( a  business district) 
and 2 ( a  residential district) of this subsection for passenger cars 
. . ." The words inserted in parentheses in the above sentence are ours. 

Before Chapter 1223, 1953 Session Laws, now codified as G.S. 20- 
16.1, was enacted, under G.S. 20-16 the licenses of persons convicted 
of speeding twice within a year were subject to  suspension, but a 
single offense of speeding witliin a year did not subject a driver to 
suspension unless he was convicted of speeding more than 75 miles per 
hour. Chapter 1223 added a new section, G.S. 20-16.1, which requires 
a 30-day suspension of the license of a driver who is convicted of ex- 
ceeding by more than 15 miles per hour any of three stated speed 
limits: the 35-miles per hour speed limit for school busses loaded with 
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children, and except as otherwise provided in G.S. Chapter 20, the 
45-miles per hour speed limit in places other than a business and resi- 
dential district for motor vehicles other than passenger cars, regular 
passenger vehicles, pick-up trucks of less than one-ton capacity, and 
school busses loaded with children, and the 55-miles per hour speed 
limit in places other than a business and residential district for pas- 
senger cars, regular passenger-carrying vehicles, and pick-up trucks 
of less than one-ton capacity. 31 N.C. Law Review, p. 414 (1953). 
Certainly a 46-miles per hour speed zone established by the Highway 
Commission by virtue of G.S. 20-141(d) is a place other than a busi- 
ness or residential district. 

The general nlaximum speed limit of motor vehicles in North Car- 
olina is, and was a t  the time when plaintiff was convicted of speed- 
ing, 55 miles per hour. G.S. 20-141(b) 4; S. v. Norris, 242 N.C. 47, 
86 S.E. 2d 916. Chapter 214, 1957 Session Laws, now codified as G.S. 
20-141 (b) 5, authorized the State Highway Commission to designate 
a speed limit maximum of 60 miles per hour for certain vehicles on 
certain highways. In S. v. Brown, 250 N.C. 209, 108 S.E. 2d 233, this 
Court held that 55 miles per hour is the general maximum speed limit 
in this State and that the provisions of G.S. 20-141(b) 5 are in the 
nature of an exception. 

Plaintiff contends that he was convicted of violating the 45-miles 
per hour speed zone limit established by the State Highway Com- 
mission by virtue of G.S. 20-141(d), not the 55-miles per hour speed 
limit established by G.S. 20-141(b) 4, which applies where no other 
speed limit has been put into effect. That  G.S. 20-141(d) is not made 
a part of G.S. 20-16.1 expressly or by implication. That  G.S. 20-16.1 
by mentioning only three specific speed laws excluded all other speed 
laws from its operation. Therefore, G.S. 20-141(b) 4 has no applica- 
tion here. 

In  considering the meaning of the first sentence of G.S. 20-16.1 quot- 
ed above, "we must ascertain the intention of the Legislature and 
carry such intention into effect to the fullest degree." Ballard v. Char- 
lotte, 235 N.C. 484, 70 S.E. 2d 575. "The legislative intent has been 
designated the vital part, heart, soul, and essence of the law, and the 
guiding star in the interpretation" of statutes. 50 Am. Jur., Statutes, 
Section 223. 

"Where the language of a statute is plain and unambiguous and 
conveys a clear and definite meaning, there is no occasion for resort- 
ing to the rules of statutory interpretation, and the court has no right 
to look for or impose another meaning. In the case of such unam- 
biguity, i t  is the established policy of the courts to regard the statute 
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as meaning what i t  says, and to avoid giving i t  any other construc- 
tion than tha t  which its words demand." 50 Am. Jur., Statutes, Sec- 
tion 225. 

The clear, definite and unmistakable language of G.S. 20-16.1, in 
force a t  all times relevant here, requires tha t  notwithstanding any 
other provisions of Article 2, Chapter 20 G.S., the  Department of Mo- 
tor Vehicles shall inandatorily suspend for a period of 30 days the 
license of any operator or chauffeur without preliminary hearing on 
receiving a record of such operator's or chauffeur's conviction of hav- 
ing violated the laws against speeding by exceeding by more than 15 
miles per hour the speed limit of 55 miles per hour for passenger cars 
in places other than a business district or a residential district as 
those districts are named in G.S. 20-141(b) (1) and ( 2 ) )  except a 
higher speed in places is provided for in G.S. Chapter 20. Plaintiff 
was convicted of driving his passenger automobile a t  a speed of 75 
niiles per hour on a public highway in Guilford County in a 45-miles 
per hour speed zone, which is a speed exceeding by more than 15 
miles per hour the maximum speed limit of the  State fixed by G.S. 
20-141(b) 4. The fact tha t  the  place was a 45-miles per hour speed 
zone indicates i t  was not a business or residential district. Certainly 
according to  the facts found, plaintiff was convicted of, and was guilty 
of speeding by exceeding by more than 15 miles per hour the general 
maximum speed limit of 55 miles per hour established by G.S. 20- 
l 4 l ( b )  4 in a place other than a business or residential district, and 
this is true even though the place was a 45-miles per hour speed zone. 
I n  our opinion, the plain and unambiguous words of the statute de- 
mand the interpretation tha t  driving a passenger car in a 45-miles 
per hour speed zone a t  a speed of 75 miles per hour is a violation of 
G.S. 20-141(b) 4, tha t  such was the  legislative intent, t h a t  such an 
interpretation clearly comes within the scope of the  language used in 
the statute, and tha t  G.S. 20-141(b) 4 is applicable here. G.S. 20-16.1 
was enacted t o  promote highway safety by providing for the  manda- 
tory suspension of a driver's license upon conviction of excessive 
speeding and reckless driving. T o  accept plaintiff's contention would 
require an interpretation of G.S. 20-16.1 and G.S. 20-141(b) 4 to 
the effect tha t  plaintiff's licenses could be suspended if he had been 
driving his automobile 75 miles per hour in the  open country, but 
his licenses cannot be suspended because he was driving i t  a t  a speed 
of 7 3  miles per hour in a 45-miles speed zone. T h a t  would be a stint- 
ing and narrow interpretation of the  statutes not justified by the 
language used therein, and plainly not the intention of the General 
Assembly. 
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The first sentence of G.S. 20-16.1 was rewritten by Section 4 of 
Chapter 1264, 1959 Session Laws, which became effective 1 October 
1959, by adding paragraph (5)  of subsection (b)  of G.S. 20-141 (fix- 
ing a speed under certain conditions not t o  exceed 60 miles per hour) 
to  paragraphs (3) and (4) of the same subsection, and by adding the 
following: "or on receiving a record of conviction for speeding within 
the corporate limits of any city or town where such operator or chauf- 
feur exceeded a speed of fifty-five miles per hour, or a speed of sixty 
miles per hour if such higher limit was posted and in effect." 

We are not inadvertent to the  two serious questions presented, by 
the procedure followed in this case: One, can the plaintiff contest 
the mandatory suspension under G.S. 20-16.1 of his licenses by defend- 
ant  by a suit in equity, and two, can the defendant appeal from the or- 
der entered? Defendant in his brief recognizes the procedural ques- 
tion, and states he does not desire to raise any objection to  the pro- 
cedure adopted,, for the reason tha t  for several years the Department 
of Motor Vehicles has been suspending driversJ licenses for a 30-day 
period based on a record of speeding conviction similar to  the one 
involved in this case, and he seeks a construction of the pertinent 
provisions of G.S. 20-16.1 as i t  was applied here, and if the interpre- 
tation placed by him on the statute in the instant case is incorrect, 
then the plaintiff should not have his licenses suspended for 30 days. 
Considering tha t  the public interest requires tha t  a prompt andl defi- 
nite answer be given to the question here presented for decision as  to  
whether or not plaintiff's licenses upon the facts found are subject 
to a 30-day suspension under the relevant provisions of G.S. 20-16.1, 
we have decided to disregard the procedural problem and decide the 
appeal. 

The operation of a motor vehicle on a public highway is not a na- 
tural right. It is a conditional privilege which the State in the interest 
of public safety acting under its police power may regulate or con- 
trol, and suspend or revoke the drivcr's license. In re Revocation of  
License of Wright,  228 N.C. 584, 46 S.E. 2d 696; Commonwealth 2). 

Ellett, 174 Va. 403, 4 S.E. 2d 762. As this Court said in Iiarvell v .  
Scheidt, Coml-. of Motor Vehicles, 249 N.C. 699, 107 S.E. 2d 549: 
". . . the suspension or revocation of a driver's license is no part  of 
the  punishment for the violation or violations of traffic laws. . . . The 
purpose of the suspension or revocation of a driver's license is to pro- 
tect the public and not to punish the licensee." 

The defendant's assignments of error to the conclusions of law of 
the trial judge and to the judgment granting the restraining order 
are sustained, and the judgment below is reversed,. The court below 
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is directed to enter judgment reversing the judgment entered herein, 
to  dismiss the  suit and tax plaintiff with the costs. 

Reversed. 

HONEY PROPERTIES, ISC. v. CITY OF GASTONIA. 

(Filed 18 May, 1960.) 

1. Contracts § 1 6 -  
Where a contract is written and signed by one party and delivered 

to the other party without any conditions or reservations, and the con- 
traot is accepted by such other party, the agreement is complete, and 
the first party may not, in the absence of assent by the other party, 
thereafter at~tach conditions and reservations thereto, and a letter set- 
ting forth such conditions, even though the letter is written on the 
same day as  the contract, cannot modify the contract when the letter 
is not receired by the other party until after the contract had been 
accepted. 

2. Municipal Corporations 5 16- 
A contract by the owner of land outside the corporate limits of a munic- 

ipality that, in consideration of the city's permitting him to connect 
with the city's sewer system, the city should be the owner in fee simple 
of the sewer lines whenerer the city should extend its limits to include 
the locus, held supported by sufficient consideration and binding, and 
after acceptance of the agreement by the city by permitting the con- 
nection, the owner may not assert that  the agreement was conditioned 
upon whether the city was forced to pay other property m n e r s  upon 
the appropriamtion of their water and sewer lines. 

3. Contracts § 4- 
A contract executed under seal i m o r t s  consideration, nudurn  pacturn 

being applicable only to simple contracts. 

4. Municipal Oorporations § 16- 
A municipality has the right to require that  the owner of a sewer 

line waive any right to compensation in the event the city should 
later appropriate the line as  a condition precedent to permitting such 
owner to connect his line with the city sewer system, and the permit 
to make such connection is a sufficient consideration for the owner's 
agreement. 

This cause was heard by Froneberger, J., December Civil Term, 
1959, of GASTOX. The  plaintiff thereafter filed a petition for writ of 
certiorari, which was allowed on 23 February 1960. 

In  1932, the plaintiff was the owner of a tract of land lying approxi- 
mately 2,000 feet more or less, east of the corporate limits of the city 
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of Gastonia, fronting on Wilkinson Boulevard. The plaintiff owned and 
operated a restaurant on said premises. At that  time the restaurant 
disposed of its waste and sewage through its own septic tank;  how- 
ever, for sometime the septic tank had proved expensive and unsatis- 
factory because frequently there was an overflow of liquid waste 
therefrom on top of the ground behind the restaurant. The Gaston 
County Health Department recommended to plaintiff that  the res- 
taurant be connected to  the sewer system of the City of Gastonia 
and the septic tank abandoned. 

The record in this case tends to support these facts: Tha t  an at- 
torney for the plaintiff appeared before the City Council of the City 
of Gastonia on 6 May 1952, and made a request that  the plaintiff be 
permitted to connect a sewer line with the sewer system of the City 
of Gastonia; that  a committee was appointed to  consider the mat- 
ter and submit recommendations with respect thereto a t  a special 
meeting to  be held a t  11:30 a.m., Wednesday, 7 May 1952. The Coun- 
cil adopted the committee's report, which provided substantially as 
follows: 

"1. That  before any water or sewer connection is made by any per- 
son, firm or corporation, said person, firm or corporation shall agree 
that  the said water lines shall be the property of the City when and 
if the said territory is taken into the City. 2. That  any fees for tap- 
ping is a matter between the owner of the line or lines and, those mak- 
ing taps prior to  coming into the City. 3. That  all lines are to  be laid 
under the direction and supervision of the City Engineer. 4. I n  view 
of the fact that  the owner or owners have agreed t o  give lines to  the 
City when they are taken into the City, the City should control and 
maintain said lines." 

At  said meeting on 7 May 1952, the Council unanimously voted 
that  the City follow the recommendations of the committee above set 
out and tha t  all such "problems" be handled in accordance therewith. 

Thereafter, on 22 hlay 1952, a contract was executed in the plain- 
tiff's name by its president, attested by its secretary and its corpor- 
ate seal affixed thereto, and duly acknowledged before a Notary Pub- 
lic in Mecklenburg County, the pertinent part of which contract reads 
as follows: "In consideration of being permitted to  connect with the 
sewer system of the City of Gastonia, we do hereby agree that  when- 
ever the said lines hereinafter described shall be taken into the City 
of Gastonia, the said City shall be the owner in fee simple of said 
lines, together with any and all right of ways under said sewer lines 
owned or acquired by us. Provided said City shall maintain said lines. 
Said lines are described as follows * * *." This contract was delivered 
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either by the plaintiff or its agent t o  the City Council a t  the meeting 
of the Council on 22 May 1952, a t  which meeting the Council or- 
dered that  the contract be recorded. The record further reveals tha t  
the contract was filed for registration in the office of the  Register of 
Deeds in Gaston County a t  9:00 a.m. on the 24th day of May 1952. 
The plaintiff's sewer line was connected to the sewer system of the 
City of Gastonia on 23 M a y  1952. 

Thereafter, a letter dated 22 M a y  1952 and addressed t o  the  City 
of Gastonia, Gastonia, North Carolina, was received by the City and 
reads as follows: "Owing t o  the dire need for sewer lines to my prop- 
erty known as  Minute Grill of Gastonia, N. C., which is outside the 
city limits, and the inadvisability of awaiting the outcome of cer- 
tain litigation of Gaston County citizens with the City of Gastonia, 
in which such citizens are taking the same position we have taken- 
namely tha t  the City should buy the sewer line a t  depreciated cost 
when taken into the City-we have signed and mailed you the con- 
tract which you asked us to  sign. This contract is delivered on the 
condition tha t  if the position of the City of Gastonia in the pending 
suits in question is not finally sustained then we shall have the  right t o  
bring an action for proper compensation in line with such final rul- 
ing of the court." 

This letter was sent by registered mail from Dilworth Station in 
Charlotte, North Carolina, and was not delivered until 26 May 1952. 
On the following day, 27 May,  1952, the City Manager of the City 
of Gastonia wrote t o  the president of the  plaintiff corporation as fol- 
lows: "You executed s contract with the City of Gastonia in regard t o  
a sewer line and the contract has been duly recorded. I t  is the  agree- 
ment between your company and the City tha t  the only rights tha t  
you have are set forth in tha t  contract notwithstanding your letter 
tha t  was received yesterday." 

On 21 December 1954, the territory in which the sewer line in con- 
troversy was located was duly incorporated within the city limits of 
the City of Gastonia and said sewer line presently constitutes a part  
of the sewer system of said City. This action was instituted and serv- 
ice obtained on the defendant on 18 December 1957. 

The president of the plaintiff corporation testified tha t  according 
to the best of his knowledge and belief the contract referred t o  here- 
in was enclosed and mailed to  the  City in the same envelope in which 
the letter dated 22 M a y  1952 was mailed. 

At  the close of all the evidence of both the plaintiff and the de- 
fend,ant, the defendant moved for judgment as of nonsuit. The mo- 
tion was allowed and the plaintiff gave notice of appeal t o  the Su- 
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preme Court. Later, a petit'ion for writ of certiorari was filed in the 
Supreme Court and allowed as hereinabove indicated. 

Hollowell & Stot t ,  Hugh W .  Johnston for plaintiff. 
J .  Mack Holland, Jr., James B. Garland for defendant. 

DEXNY, J. The plaintiff's sole exception and assignment of error 
is to  the action of the court below in sustaining the defendant's mo- 
tion for judgment as  of nonsuit. 

The plaintiff contends tha t  the trial court committed error in re- 
fusing to  permit the jury to find the facts and determine whether or 
not the  defendant should pay the p l a i n t 3  for the sewer line installed 
by the plaintiff and thereafter made a part  of the defendant's sewer 
system. 

We are of the opinion tha t  the ruling of the court below should be 
upheld for the following reasons: (1) As we construe the record in 
this case, there were no conditions attached t o  the delivery of the  
contract executed by the plaintiff on 22 May 1952. The evidence sup- 
ports the view tha t  this contract was delivered to  the City of Gas- 
tonia after its execution on 22 hIay 1952; tha t  i t  was accepted by 
the City Council of the City of Gastonia a t  a meeting of the Coun- 
cil on the above date and ordered filed for registration; tha t  i t  was 
filed for registration in the office of the Register of Deeds for Gaston 
County on 24 M a y  1954, two days before the letter dated 22 M a y  
1952 was received by the City, purporting to  make the contract pre- 
viously delivered subject to certain conditions and reservations. This 
was too late to modify the contract. Therefore, we hold that,  the con- 
tract having been delivered unconditionally insofar as the record dis- 
closes, and the plaintiff having been granted the privilege which was 
the consideration for the execution of the contract, to  wit, the right 
to connect its sewer line with the sewer system of the City of Gas- 
tonia, which connection was made on 23 M a y  1952, the plaintiff's 
agreement could not be altered or amended thereafter except by the 
consent of the defendant 2nd there is no evidence tending to show 
that the dcfcndant ever consented to any change or modification of 
the contract. (2)  The contention of plaintiff that  the contract with 
the City, which was executed on 22 M a y  1952, was without considera- 
tion and therefore invalid, is without n w i t  on two grounds: First, 
the contract states, "In consideration of being permitted to connect 
with the sewer system of the City of Gastonia, we do hereby agree 
that whenever the said lines * * * shall be taken into the City of Gas- 
tonia, the  said City shall be the owner in Fee simple of said lines * * *." 
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Second, the contract was executed under seal. A contract executed 
under seal imports consideration, McGowan v. Beach, 242 N.C. 73, 
86 S.E. 2d 763, and cited cases. Pearson, C. J., in considering this 
question in Harrell v. Watson, 63 N.C. 454, said: "A bond needs no 
consideration. The solemn act of sealing and delivering is a deed, a 
thing done, which, by the rule of the common law, has full force 
and effect, without any consideration. ,Vludum pactum applies only to 
simple contracts. * * *" 

Moreover, the execution of the contract by the plaintiff was a 
condition which the City had the right to require before permit- 
ting the plaintiff to connect its sewer line to the sewer system of the 
City. Construction Co. v. Raleigh, 230 N.C. 365, 53 S.E. 2d 163. 

The plaintiff could not co~npel the City of Gastonia to permit it 
to  connect its sewer line to  the sewer system of the City. On the 
other hand, the City was powerless to compel the plaintiff to con- 
struct a sewer line and connect it with the City sewer system. It 
was purely a matter of contract, on such terms as the City mas 
willing to grant and the plaintiff was willing to accept. Construction 
Co. v. Raleigh, supra; G.S. 160-255. 

The fact that ' the  City may have entered into previous contracts 
in which i t  had agreed to purchase sewer and water lines if and when 
the territory was incorporated within the city limits, is not control- 
ling on this record. 

In  light of the facts revealed in this case, the judgment of the 
court below is 

Affirmed. 



572 IN T H E  SUPREME COURT. [252 

J. B. STYERS AND ROLAND E. BRADLEY V. CITY O F  GASTONIA 

(Filed 18 May, 1960.) 

Municipal Corporations § 16- 
Plaintiffs constructed water mains as  a business venture, permitting 

property owners to tap the mains for a fee. The city sold water to plain- 
tiffs' licensees and agreed to reimburse plaintiff for the mains when the 
boundaries of the city were enlarged to include the locus. H e l d :  Even 
though the contract with the city is invalid, the plaintiff is entitled, 
upon the extension of the city limits and the appropriation by the city 
of the mains, to recover the value of his property so appropriated. 

Plaintiffs constructed water mains and licensed land owners to tap 
into the mains for a fee. The city sold water to plaintiffs' licensees. 
There was no dedication of the mains to the public, but plaintiffs con- 
templated that the city should compensate them for the mains when 
the city should e d e n d  its limits to include the locus. H e l d :  The city 
appropriates the mains to its own use when, after the extension of its 
limits, i t  first begins to permit new customers to tap the mains without 
obtaining authority from plaintiffs, and thus exercises complete do- 
minion over the mains, and a claim for compensation filed less than one 
year after such appropriation is not barred. G.S. 1-52, G.S. 1-53. 

This cause was heard by Froneberger, J.,  December 1959 Civil 
Term, of GASTON. Plaintiffs thereafter filed a petition for certiorari 
which was allowed 23 February 1960. 

Plaintiffs allege they laid water lines in territory adjacent to but 
outside of the corporate limits of Gastonia. These lines were laid 
and connected with the city's lines pursuant to an agreement with 
its officials tha t  when the corporate boundaries were enlarged so as 
to include the area in which the lines were laid, the city would com- 
pensate plaintiffs. They allege the corporate boundaries were so en- 
larged in 1955, the city had repudiated its contract and refused to  
pay, and had thereafter taken possession of the water lines. 

Defendant denied liability and, as additional defenses, pleaded the 
protection afforded by the two- and thrce-year statutes of limita- 
tions, G.S. 1-52 and G.S. 1-53. 

Defendant's motion for nonsuit was allowed a t  the conclusion of 
plaintiffs' evidence. Plaintiffs excepted and gave notice of appeal. 
Because of delay in fixing the case on appeal, plaintiffs moved for 
certiorari. The motion was allowed, and the cause is here on the writ 
so issued. 

Hollowell k Sto t t  and H u g h  W .  Johnson f o ~  plaintiff appellants. 
J .  M a c k  Holland,  J r . ,  and James  B. Garland for defendant ,  appellee. 
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RODMAN, J. Plaintiffs' evidence is sufficient for a jury to  find: 
Plaintiffs caused to be constructed between 1948 and 1955 the water 
lines for which they now seek compensation. When constructed, the 
lines were beyond the corporate limits of Gastonia. The lines were 
built a t  the suggestion of Mr. Abernathy, director of utilities of Gas- 
tonia, as an investment by which plaintiffs would profit by selling to  
adjacent property owners the right to  tap the lines and thereby re- 
ceive water from defendant. construction of the lines benefited de- 
fendant by enabling it  to  sell water to  those whom plaintiffs licensed 
to tap the lines. Defendant had no right to use the lines except t o  
deliver water to plaintiffs' licensees. Grimes v. Power Co., 245 N.C. 
583, 96 S.E. 2d 713. hbernathy agreed plaintiffs would be reimbursed 
the amount expended in constructing the lines if and when the corpor- 
ate boundaries were enlarged and the lines included within the new 
boundaries. The boundaries were enlarged in 1955 and as enlarged 
included the water lines which are the subject of this controversy. 

Mr. Yoder succeeded Mr. Abernathy as director of utilities. He 
served in that capacity from 1 April 1954 through December 1955. 
While Yoder was director of utilities for defendant, he required a 
written permit from plaintiffs before making a connection with the 
lines constructed by them. Sometime after Yodsr retired a t  the end 
of 1955, the city began making water connections for new customers 
without obtaining authority from plaintiffs and now exercises con- 
trol and dominion over the lines so constructed. 

On 15 October 1956 plaintiffs filed claim with defendant requesting 
"to be reimbursed for our investment less depreciation t o  and plus 
interest from the date the City confiscated them." On the same day 
"the Council voted unanimously to refuse this claim." Summons is- 
sued 7 July 1958. 

Plaintiffs do not contend that  the city is bound by the asserted 
contract with Abernathy to reimburse them for the amounks expend- 
ed in construction of the lines. They allege and prove this agreement 
only for the purpose of negativing defendant's contention of an offer 
to  dedicate accepted by the city, thus avoiding the result reached in 
Honey Properties v. Gastonia, ante, 567 and Spaugh v. Winston-Salem, 
234 N.C. 708, 68 S.E. 2d 838. 

Plaintiffs, according to their evidence, owned no property in the 
area in which the lines were laid, but laid, the lines as a business in- 
vestment pursuant to an agreement that  the city would reimburse them 
for the moneys so expended, if the lines were incorporated within 
the city's limits. That  contract was void. G.S. 143-129; Hawkins v. 
Dallas, 229 N.C. 561; Raynor v. Commissioners of Louisburg, 220 N. 
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C. 348, 17 S.E. 2d 495. The contract being void, the mere extension 
of the corporate limits created no liability. Farr  v.  Asheville, 205 N. 
C. 82, 170 S.E. 125. The liability arose when, and only when, the 
city appropriated plaintiffs' property to its own use. This appropria- 
tion imposed on it a duty to  pay the fair value of the property taken. 
N.C. Const., Art. I, sec. 17; Jackson v .  Gastonia, 246 N.C. 404, 98 
S.E. 2d 444; Manufacturing Co. v .  Charlotte, 242 N.C. 189, 87 S.E. 
2d 204; Hawlcins v. Dallas, supra; Construction Co. v. Charlotte, 208 
N.C. 309,180 S.E. 573; Realty Co. v. Charlotte, 198 N.C. 564,152 S.E. 
686. 

The taking was subsequent to  December 1955. Claim was filed and 
rejected in October 1956. Summons issued 7 July 1958. On this testi- 
mony the action is not barred. 

Reversed. 

RED.4 CQCHRAN McGINNIS v. CATHERINE ROBINSON AND 
HAROLD McGHEE. 

1. Automobiles 8 41d- 
The evidence in this case is held sufficient to be submitted to the jury 

on the issue of the negligence of defendant, while attempting to pass 
a car preceding him in the same direction, in driving over the center 
line and colliding with the car in which plaintiff was riding, which was 
traveling in the opposite direction. 

23. Automobiles § 41- 
The circumstantial evidence in this case is held sufficient to be submit- 

ted to the jury on the question of the identity of the defendant a s  the 
driver of the car involved in the collision. 

3. Automobiles 4 b  Charge held fo r  e r ror  i n  instructing t h e  jury on  
inapplicable statute. 

Plaintiff's evidence tended to show that defendant pull& out from 
behind a preceding car, drove over the center line of the highway, and 
struck the car in which plaintiff was riding, which was approaching 
from the opposite direction. Defendanjt's evidence was to the effect that 
he started to pass the preceding car, saw the car in  which plaintiff was 
riding, and dropped back into his lane of travel, and was hit by the 
car in which plaintiff was riding after defendant had regained his right 
side of the road. The evidence disclosed that  defendant's car came in 
contact with the preceding car, plaintiff contending that  such contact 
was made when defendant attempted to go around the preceding car, and 
defendant contending that  such contact was made a s  he was dropping 
back to regain his right side of the road. Held: An instruction as  to the 
duty of a motorist to pass a t  least two feet to the left of a n  overtaken 
vehicle and not to again drive to the right until safely clear of such 
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vehicle, is prejudicial in the absence of allegation and evidence that ,the 
contact between defendant's car and the preceding vehicle was a proxi- 
mate cause of the collision between defendant's car and the car in which 
plaintiff was riding. 

It is error for the court to  charge upon a n  abstract principle of law 
which is not presented by the evidence in the case. 

APPEAL by defendant (Catherine Robinson) from Hobgood, J., Xov- 
ember Civil Term, 1959, of VANCE. 

Civil action instituted June 14, 1954, growing out of a collision 
that occurred in Vance County about 9:15 p.m. on October 10, 1953, 
on the two-lane highway designated #I58 By-Pass (Northwest Boule- 
vard),  near the #39 Overpass, between a 1949 Ford, traveling east 
toward Henderson, and a 1952 Mercury, traveling west toward Ox- 
ford. Plaintiff was a passenger in the Ford, which her husband, Glen 
W. McGinnis, was operating. 

Plaintiff alleged the collision and her injuries were proximately 
caused by the negligence of the operator of the Mercury in that  such 
operator, in an attempt to overtake and pass a 1947 Dodge, suddenly 
swerved to  the left, crossing the center line, into the left-hand lane 
of travel and directly in the path of the Ford. 

Plaintiff alleged that  defendant Catherine Robinson was operating 
the Mercury with the knowledge, consent and approval of Harold 
McGhee, the owner thereof; and the action was instituted against 
said alleged operator and said alleged owner. 

Defendants filed separate answers. McGhee's answer consisted of 
a general denial of the essential allegations of the complaint. Cath- 
erine Robinson, in addition to  such general denial, alleged McGhee, 
the owner, was operating the Mercury and she was a passenger and 
had no control over its operation. 

The case first came on for trial a t  November Civil Term, 1955; 
but before plaintiff had completed the presentation of her evidence, 
the court, in its discretion, for reasons not now material, withdrew a 
juror and ordered a mistrial. 

Thereafter, in June, 1957, upon plaintiff's application, ,judgment 
of nonsuit was entered as to McGhee; and, pursuant to  leave of court, 
plaintiff amended her complaint by striking therefrom all al!egations 
relating to McGhee. Catherine Robinson became and is the sole de- 
fendant. 

Upon trial a t  November Civil Term, 1959 the court submitted, and 
the jury answered, these issues: "1. Was the defendant Catherine 
Rohin~on driving the 1952 Mercury car on October 10, 1953, a t  the 
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time of its collision with the 1949 Ford car, as alleged in the Com- 
plaint? Answer: Yes. 2. Was the plaintiff injured by the negligence 
of the defendant, as alleged in the Complaint? Answer: Yes. 3. What 
amount, if any, is the plaintiff entitled to recover as damages from 
the defendant. Answer: $22,500.00." 

Judgment for plaintiff, in accordance with the verdict, was en- 
tered. Defendant excepted and appealed. 

George T. Blackburn, John H. Kerr, Jr. and W. Hayes Pettry for 
plaintiff, appellee. 

Charles P. Green and Frank B. Banzet for defendant Catherine 
Robinson, appellant. 

BOBBITT, J. While in sharp conflict with evidence offered by de- 
fendant, the evidence offered by plaintiff was sufficient to support her 
allegations that  the collision and her injuries were proxirnately caused 
by the negligence of the operator of the Mercury; and, although there 
was no direct evidence, the circumstantial evidence, when considered 
in the light most favorable to plaintiff, was, in our opinion, sufficient 
to support a finding that  defendant was operating the Mercury when 
the collision occurred. See Stegall v. Sledge, 247 N.C. 718, 722, 102 
S.E. 2d 115; Bridges v. Graham, 246 N.C. 371, 377, 98 S.E. 2d 492, 
and cases cited. 

Defendant's motion for judgment of nonsuit was properly overruled. 
Since a new trial is awarded, we refrain from discussing the evidence 
presently before us except to  the extent necessary to show the reasons 
for the conclusion reached. Caudle v. R. R., 242 N.C. 466, 88 S.E. 
2d 138. 

Uncontroverted evidence tended to show these facts: The McGinnis 
car (Ford) was the last of three cars traveling east on #I58 By-Pass. 
The first was a Chevrolet, owned and operated by Stanley Miller. 
The second was a Pontiac, bearing a Kentucky license plate, owned 
and operated by a Mr. Shearin. The Mercury was the second of two 
cars traveling west on #I58 By-Pass. The first was a 1947 Dodge 
operated by Mrs. Boyd. 

Evidence for plaintiff tended to show: The Mercury pulled out to  
its left from behind the Boyd car. Miller and Shearin, to avoid col- 
lision, pulled to  the extreme right of their traffic lane. The Mercury 
crossed the center line, into the path of the McGinnis car. The col- 
lision occurred in RlcGinnis' (south) traffic lane. 

Evidence for defendant tended to show: McGhee, the driver of the 
Mercury, pulled out to go around the Dodge and got alongside of it. 
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McGhee observed the approaching car(s),  saw he could not paw, 
dropped back behind the 1947 Dodge and in doing so sideswiped i.ts 
left rear corner. He had gotten back on his (north) side of the road 
when struck by the McGinnis car. 

Plaintiff also offered evidence tending to show damage to the left 
rear fender of the Dodge and dark green paint on the right door of 
the Mercury that matched the green paint on the Dodge. McGinnis, 
plaintiff's husband, testified: "The Mercury was meeting me, going 
west, and went around another car and hit me." 

It appears from the evidence of both plaintiff and defendant that 
the Mercury struck the lefk rear of the Dodge. Plaintiff contends this 
contact occurred when the Mercury pulled out to its left into the 
lane of traffic of McGinnis, while defendant contends i t  occurred 
when McGhee dropped back from a position alongside of the Dodge 
into the Mercury's lane of traffic. 

Defendant, by exceptions to the court's failure to charge in stated 
particulars, contends the court failed to declare and explain the law 
arising on the evidence as to all substantial features of the case as 
required by G.S. 1-180, citing Glenn v. Raleigh, 246 N.C. 469, 98 S.E. 
2d 913, and similar cases. Defendant emphasizes the failure of the 
court to give a positive instruction to the effect that the jury should 
answer the second issue, "No," if i t  found the collision occurred, as 
defendant's evidence tended to show, on the Mercury's right side of 
the highway. Whether the asserted deficiency is sufficient to justify 
a new trial need not be decided. Defendant's exception to  a portion of 
the charge as given is well taken and is deemed sufficiently prejudicial 
to require a new trial. 

Defendant excepted to this portion of the charge: "I instruct you 
further that we have in North Carolina another section which is en- 
titled G.S. 20-149, which reads as follows: 'A driver of any vehicle 
overtaking another vehicle proceeding in the same direction shall 
pass a t  least two feet to the left thereof, and shall not again drive 
to the right side of the highway until safely clear of such overtaking 
(sic) vehicle.' The Court instructs you that a violation of that sta- 
tute is negligence in itself, and if the defendant violated that  section 
of our General Statutes, and i t  was the proximate cause of the dam- 
age and injury to the plaintiff, then you would answer the second 
issue YES." The court did not attempt to relate this instruction to 
any state of facts supported by evidence. Moreover, there is neither 
allegation nor evidence that the contact between the Mercury and the 
Dodlge was a proximate cause of the collision between the Mercury 
and the Ford. 
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G.S. 20-149(a), quoted by the court, is inapplicable to the factual 
situation under consideration. The principal purpose of G.S. 20-149(a) 
is the protection of the "overtaken vehicle" and its occupants. Hence, 
i t  would be relevant if this were an action by Boyd for damages to 
the Dodge. Absent unusual circumstances, i t  has no bearing where 
the collision is between vehicles proceeding in opposite directions. It 
is noted that  the court did not call attention to the provisions of G.S. 
20-150. 

"It  is established by our decisions that an instruction about a ma- 
terial matter not based on sufficient evidence is erroneous. (Citations) 
And i t  is an established rule of trial procedure with us that an ab- 
stract proposition of law not pointing to the facts of the case a t  hand 
and not pertinent thereto should not be given to the jury. (Citations) " 
~Childress v. Motor Lines, 235 N.C. 522, 530, 70 S.E. 2d 558. In  Look- 
abill v. Regan, 245 N.C. 500, 96 S.E. 2d 421, a new trial was awarded 
because instructions, based on the provisions of G.S. 20-149, were in- 
applicable to the factual situation then considered. 

The quoted instruction, in relation to the present factual situation, 
was erroneous and prejudicial. The evidence of both plaintiff and 
defendant, is t,o the effect that the Mercury made actual contact with 
the Dodge and hence was not a t  least two feet to the left thereof. 
Thus, the uncontroverted evidence supports a finding that the driver 
of the Mercury violated G.S. 20-149(a) ; but there is neither allega- 
tion nor evidence that such violation was a proximate cause of the 
collision between the Mercury and the Ford. 

While other assignments of error appear to have merit, the ques- 
tions raised may not recur upon a new trial. Hence, particular con- 
sideration thereof upon the present record is deemed inappropriate. 

New trial. 
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STATE v. ONSLOW WILSON RORIE. 

(Filed 18 May, 1960.) 

Homicide 5 SO: Assault and Battery § 17: Indictment and Warrant § 1- 
A statutory indictment for manslaughter which contains no aver- 

ment ,that the manslaughter was committed by an assault, and no in- 
dependent charge of assault and battery or assault with a deadly weapon, 
is insufficient to support a conviction of an assault with a deadly weapon, 
since the lesser offense is not necessarjly included in the charge of the 
graver offense. G.S. 15-170. 

APPEAL by defendant from Phillips, J., January Regular "A" Term, 
1960, of HOKE. 

The defendant was tried upon a bill of indictment, charging that 
the defendant, Onslow Wilson Rorie, late of the County of Hoke, on 
or about the 22nd day of August 1959, 'iunlawfully, wilfully and fel- 
oniously did kill and slay one Milton Roper against the form of the 
statute in such case made and provided and against the peace and 
dignity of the State." 

The evidence tends to  show that  the defendant is a man 64 years 
of age, five feet nine inches tall and weighed 150 pounh;  that  he 
operated a country store and filling station a t  a place called Five 
Points, in Hoke County, some ten miles from Raeford. Farm work- 
ers in the area gathered a t  the store and purchased bologna, bread, 
and other prepared items, including cold drinks, for lunch. The de- 
fendant and his wife lived in the rear of the store. On the morning of 
21 August 1959, Milton Rc?er, who was approximately six feet tall, 
weighed 170 pounds and was 42 years of age, and who lived in the 
area came t o  the store and filling station of the defendant in a drunk- 
en condition and was ordered to  leave. Later in the day, about noon, 
he returned and there were about twelve or fifteen customers in the 
store. His condition was such that  most of the customers immediately 
left. One of the customers who remained in the store was purchasing 
bologna which the defendant was slicing a t  the time. The deceased 
grabbed a slice of bologna and the defendant ordered him out of the 
store, but gave him the slice of meat he had handled. The defendant 
obtained another "stick of bologna" and began slicing it for the cus- 
t,omer and the deceased again grabbed these slices. The defendant 
again ordered Roper to leave and when he did not do so the defendant 
went into an adjoining room and returned with a tire tool or rubber 
hammer. Upon his return, the deceased was muttering something, 
holding the meat in one hand and with his other fist balled -up. The 
defendant testified, "I didn't know whether he was knocking a t  me, 
trying to  grab the hammer, or what; he was fighting toward, me." The 
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defendant, according to his own testimony, hit the deceased on the 
top of the head, knocking him to  a sitting position. The deceased got 
up, walked out of the store and, as he stepped from the door, stag- 
gered and fell against the concrete platform upon which the gasoline 
tanks were located. In a few minutes he was carried in the direction 
of his home and died some 36 hours later in the Moore County Hos- 
pital. 

Marilyn Locklear, who was in the store at  the time, testified that 
after the deceased took some meat a second time, the defendant went 
out of the store and picked up a tire tool or piece of iron and return- 
ed holding i t  in both hands; that he struck the deceased on the side 
or back of the head; that the deceased fell to the floor but later got 
up and staggered out of the store and fell in front of the store, near 
the gasoline pumps. 

The jury returned a verdict of "guilty of assault with 3, deadly 
weapon." 

From the judgment imposed, the defendant appeals, assigning error. 

Attorney General Bruton, Assistant Attorney General Moody for 
the State. 

Charles Hostetler; Nance, Barrington & Collier for defendant. 

DENNY, J. The defendant's first assignment of error raises this 
question: I s  a verdict of assault with a deadly weapon supported by 
a statutory indictment for manslaughter which fails to allege that 
a homicide was committed by means of an assault and battery or as- 
sault with a deadly weapon? 

It seems that the exact question now before us has not heretofore 
been decided by this Court. See concurring opinion in the case of 
S. v. Watkins, 200 N.C. 692, 158 S.E. 393. 

It is provided in G.S. 15-169: "On the trial of any person for rape, 
or any felony whatsoever, when the crime charged includes an as- 
sault against the person, i t  is lawful for the jury to acquit of the 
felony and t>o find a verdict of guilty of assault against the person 
indicted, if the evidence warrants such finding, and when such ver- 
dict is found the court shall have power to imprison the person so 
found guilty of an assault, for any term now allowed by law in cases 
of conviction when the indictment was originally for the assault of 
a like character." 

It is likewise provided in G.S. 15-170, as follows: "Upon the trial 
of any indictment the prisoner may be convicted of the crime charged 
therein or of a less degree of the same crime, or of an attempt to com- 
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mit the crime YO charged, or of an attempt to commit a less degree of 
the same crime." 

Notwithstanding the provisions of the above statutes, when it is 
sought t o  fall back on the lesser offense of assault and battery or 
assault with a deadly weapon, in case the greater offense, murder or 
man~laught~er., is not made out, the indictment for murder should be 
so drawn as necessarily to  include an assault and battery or assault 
with a deadly weapon, or i t  should cont.ain a separate count to that 
effect. Re McLeod, 23 Idaho 257, 128 P. 1106, 43 L.R.A. (N.S.) 813; 
Watson v. S t d e ,  116 Ga. 607, 43 S.E. 32, 21 L.R.A. (N.S.) 1 ;  Scott v. 
State, 60 Miss. 268 (1882) ; Cates v. Com., 111 Va. 837, 69 S.E. 520, 
44 L.R.A. (N.S.) 1047; People v. Schleiman, 197 N.Y. 383, 90 N.E. 
950; Bell v. State, 149 Miss. 745, 115 So. 896; S. v. Thomas, 65 N.J.L. 
598, 48 A. 1007; Reynolds v. People, 83 Ill. 479, 25 Am. Rep. 410; 
S. v. Gibler, 182 Kan. 578, 322 P. 2d 829; 27 Am. Jur., Indictments 
and Informations, section 194, page 738, et seq.; 42 C.J.S., Indict- 
ments and, Informations, section 289, page 1317, et seq.; Wharton'a 
Criminal Law and Procedure, volume 4, section 1799, page 631. 

I t  is stated in 27 Am. Jur., section 194: "It is a well-established, 
general rule t:hat when an indictment charges an offense which in- 
cludes within i t  another, lesser offense, or one of a lower degree, the 
defendant, although acquitted of the higher offense, may be convict- 
ed of the lesser, or he may be convicted of the major offense without 
regard t o  the minor one. This rule is embodied in the statutes in many 
jurisdictions. The statement of the general rule necessarily implies 
that the lesser crime must be included in the higher crime with which 
the accused is specifically charged, and that  the averment of the in- 
dictmeni describing the manner in which the greater offense was com- 
mitted must contain allegations essential t o  constitute a charge of 
the lesser, to sustain a convict,ion of the latter offense. If the greater 
of two offenses includes all the legal and factual elements of the lesser, 
the greater includes the lesser; but if the lesser offense requires the 
inclusion of some necessary element not so included in the greater 
offense, the lesser is not necessarily included in the greater." 

It is likewise said in Wharton's Criminal Law and Procedure, above 
cited, "It  is the common-law rule that  when an indictment charges 
an offense which includes within i t  another lesser offense, or one of a 
lower degree of the same general class, the accused, although acquit- 
ted of the higher offense, may be convicted of the lesser. It is also 
the rule, both a t  common law and under the statutes of many of the 
states, that  an indictment or information is insufficient t o  charge the 
accused with the commission of a minor offense, or one of less degree, 



582 I N  T H E  SUPREME COURT. [252 

unless, in charging the major offense, i t  necessarily includes within 
itself all of the essential elements of the minor offense, or sufficiently 
sets them forth by separate allegations in an added count, but that  
when the indictment or information contains all the essential constit- 
uents of the minor offense, i t  sufficiently alleges that  offense. * * *" 

It must be conceded tha t  the form of indictment under considera- 
tion charges an offense of which assault with a deadly weapon may or 
may not be an ingredient. S ,  v. Thomas, supm. It does not set out 
manslaughter by assault and it  is certainly insufficient t o  cover assault 
and battery or assault with a deadly weapon as an independent charge, 
separate and apart from the charge of manslaughter. People v. Adams, 
52 Mich. 24, 17 N.W. 226. Moreover, involuntary manslaughter may 
be committed without the deceased being assaulted, as for example, 
where a homicide occurs as result of some negligent or culpable omis- 
sion of duty. S. v. Watkins, supra; S. v. Rauntree, 181 N.C. 535, 106 
S.E. 669; S. v. Mclver, 175 N.C. 761, 94 S.E. 682. 

Where it  is charged that  an assault has been made with a deadly 
weapon, the character of the weapon must be averred. S. v. Moore, 
82 N.C. 659; S.  v. Russell, 91 N.C. 624; S. v. Cunningham, 94 N.C. 
824; S. v. Porter, 101 N.C. 713, 7 S.E. 902; 8. v. Myrick, 202 N.C. 
688, 163 S.E. 803. 

I n  view of the authorities cited herein, we are of the opinion that  
the bill of indictment in the present case is insufficient to support a 
verdict of assault with a deadly weapon, and we so hold. 

I n  light of the conclusion we have reached, i t  is unnecessary to  dis- 
cuss the other assignments of error. They may not arise on another 
hearing. 

The verdict below is set aside and the judgment arrested t o  the 
end that  the solicitor may obtain an appropriate bill of indictment 
and t ry the defendant thereon if he so elects. 

Judgment arrested. 
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NFDD H. MAP AND MIKE D. MAY, DOING BUSINESS AS D. C. MAY OOMPANY, 
A PARTNERSHIP, v. CHaRLES C. HAYNEIS, JR. CONSTRUCTION COM- 
PANY, INC., CHAXtLES C. HAYNES, JR., AND JANE BARRY HAYNES. 

(Filed 18 May, 1960.) 

F'rauds, Statute of, 5 5- 
Evidence that  plaintiffs agreed to do certain construction work, which 

agreement was made with a n  individual who was president of the de- 
velopment company and the owner of practically all  i ts shares of stock, 
upon his representation to the effect that  he would be personally liable 
for the constract price, i s  held sufticient to be submitted to the jury ou 
the question of whether the individual contracted for  the work in his 
individual capacity, as  well a s  in behalf of the corporation, and his 
agreement is a n  original promise not coming within the statute of 
frauds. G.S. 22-1. 

APPEAL by defendant Charles C. Haynes, Jr . ,  from Hall, J., Octo- 
ber Term, 1959, of DURHAM. 

Civil action to  recover $4,154.94, allegedly owing by defendants 
for work (painting and decorating) performed by plaintiffs pursuant 
to four separate contracts. 

Plaintiffs alleged tha t  Charles C. Haynes, Jr., hereafter called 
Haynes, "for and on behalf of himself and the said corporation," en- 
tered into contracts with plaintiffs for four different jobs; tha t  they 
completed the work on each job; and that  defendants have failed to  
pay any part  of the amounts due plaintiffs under said contracts. 
Plaintiffs alleged the first of these contracts, entered into on or about 
May 18, 1956, was for painting on property of the corporate de- 
fendant designated Fargo 1 and 2, Rosebriar Subdivision, the contract 
price being $800.00. The later contracts, so plaintiffs alleged, were 
entered into on or about August 2, 1956, October 4, 1956, and Octo- 
ber 15. 1956. respectively. 

The corporate defendant, in its answer, admitted i t  had contracted 
with plaintiffs as alleged but denied i t  was indebted to plaintiffs. 
However, at, the  trial, the corporate defendant stipulated i t  was in- 
debted t o  plaintiffs in the full amount of $4,154.94. 

Haynes, In his answer, alleged the four contracts with plaintiff 
were made solely by the corporation and denied tha t  he, individually, 
entered into such contracts with plaintiffs. Although designated a de- 
fendant in the caption, Jane Barry Haynes, wife of Charles C. Haynes, 
.Tr , filed no answer. Appellant's brief advises tha t  she was not served 
with summons. 

The only evidence was tha t  offered by plaintiffs. At the conclu- 
sion thereof, Haynes moved for judgment of nonsuit. His motion was 
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allowed as .to all but the $800.00 allegedly due under the contract of 
May 18, 1956. Haynes excepted to the denial of his motion in re- 
spect of this $800.00 item. 

The court submitted, and the jury answered, these issues: "1. Did 
the defendant Charles C. Haynes, Jr., contract for the painting job 
a t  Fargo 1 and 2, Rosebriar Subdivision? ANSWER: Yes. 2. What 
amount, if any, is plaintiff (sic) entitled to recover of Charles C. 
Haynes, Jr., in reference to the F'argo 1 and 2, Rosebriar Subdivision 
painting job? ANSWER: $800.00." 

Judgment was entered against the corporation for $4,154.94 and 
costs and against Haynes for $800.00 and costs, with provisions (not 
pertinent to this appeal) to the effect that payments on either judg- 
ment (up to $800.00, interest and costs) are t,o be credited on both. 
Haynes excepted and appealed. 

Brooks & Brooks for plaintiffs, a,ppellees. 
Daniel K. Edwards for defendant Charles C.  Haynes, Jr., appellant. 

BOBBITT, J. The only question is whether the court erred in over- 
ruling Haynes' motion for judgment of nonsuit i n  respect of the 
$800.00 allegedly due under the contract of May 18, 1956 

There is no controversy as to these facts: A contract was entered 
into under which plaintiffs were to paint two houses on property 
known as Fargo 1 and 2, Rosebriar Subdivision, for $800.00. Plain- 
tiffs completed this work on or about May 30,1956, but have not been 
paid. 

The evidence tends to show the contract was entered into a t  the 
Haynes home in Hope Valley, the persons present being (plaintiff) 
Mike D. May, Haynes and Haynes' wife. 

May's testimony, summarized, tends to show: Prior to May 18, 
1956, Haynes told May "he was going to build a number of houses 
in a project" and would like for plaintiffs to do the painting. At that 
time, May advised Haynes he did not think plaintiffs would be in- 
terested. Later, as requested by Haynes, May went to the Hayncs 
home. In  the course of the conversation, Haynes explained his plans 
for building houses in the subdivision, stating that "he (Haynes) had 
already had the houses financed that he was going to build and that 
there wouldn't be any question as far as money was concerned." May, 
being advised that the subdivision property was owned by 6he corpora- 
tion, said "there had been a question in his mind regarding his posi- 
tion." Thereupon, Haynes stated that the Haynes home in Hope Val- 
ley, owned by him and his wife, with the land around it, was worth 
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$75,000.00. May then asked, "(W)hat  about the corporation?" To 
this inquiry, Haynes replied: "It's the same thing." Haynes then 
stated that  he and his wife owned the Hope Valley property, owned 
all of the stock in the corporation and that  i t  was all one and the 
same thing. May stated, "under those conditions," he would be glad 
to work with Haynes. 
The basic fact is that the agreement with plaintiffs was made by 

Haynes. The only question is whether, in making the agreement, he 
was acting solely for the corporate defendant or, as plaintiffs alleged,, 
"for and on behalf of himself and the said corporation." 

Haynes had a personal, immediate and pecuniary interest in the 
transaction. He and his wife owned the entire capital stock of the 
corporation. (Note: It was alleged and admitted that  Haynes owns 
41 of the 43 shares of the corporation's capital stock and is its presi- 
dent, managing officer and controlling stockholder.) To dispel May's 
doubts as t o  whether credit should be extended, Haynes cited the value 
of the Hope Valley property and identified the property and interests 
of himself and his wife and the corporate property and interests as 
being one and the same thing. Reasonable inferences may be drawn 
from this evidence to the effect that Haynes represented to  May 
and assured him that Haynes personally, in addition to  the corpora- 
tion, would be obligated for the payment of the contract price and 
that this was the agreement upon which plaintiffs accepted and per- 
formed the contract. Since such agreement involves an original promise 
or undertaking on the part of Haynes a t  the time credit was extended, 
G.S. 22-1 does not apply. Warren v. White, 251 N.C. 729, 112 S.E. 2d 
522, where prior decisions are cited and discussed. 

The evidence, in our view, was sufficient for submission for jury 
determination as t o  whether Haynes, when he contracted for the 
$800.00 job, did so in his individual capacity as well as in behalf of 
the corporation, and that Haynes' motion for judgment of nonsuit was 
properly overruled. 

The charge of the trial judge was not included in the record on ap- 
peal. Hence, it, is presumed the jury was instructed correctly on every 
applicable principle of lam. Hatcher v .  Clayton, 242 N.C. 450, 88 S.E. 
2d 104, and cases cited. 

It is noted: The only subject discussed in the said conversatioxl at, 
the Haynes home was the work on the two houses on Fargo 1 and 2, 
Rosebriar Subdivision. There was no evidence of any conversations re- 
lating to the work t o  be done under the three later contracts referred 
to in the complaint. 

It is noted further: The theory on which plaintiffs sought to recover 



586 IN T H E  SUPREME COURT. 1252 

and on which the trial was conducted was that  Haynes, individually, 
was a principal party to the contract of May 18, 1956. Hence, whether 
Haynes is liable under the rule applied in Lester Brothers v. Insurance 
Co., 250 N.C. 565, 109 S.E. 2d, 263, was not and is not presented. 

No error. 

WIffiLIAM E. WHALEY, AND WILLIAM E. WIHALEY, JR., A PARTNERSHIP, 
D/B/A WILLIAM E. WBALEY COMPANY, v. BROADWAY TAXI 
OWPANY,  INC. 

(Filed 18 May, 1960.) 

1. Injunctions 5 13- 
Where defendant denies plaintiffs' basic equity, alleges Chat the con- 

tinuance of the temporary restraining order to the hearing would r e  
sult in irreparable injury to defendant, and alleges that  plaintiffs have 
a n  adequate remedy a t  law without resort to the equitable powers of 
the c o u ~ t ,  the denial of plaintiffs' motion for c o n t i n u a m  of the tempo- 
rary order to the hearing on the merits will not be disturbed on appeal, 
plaintiffs having failed to show that  the denial of their motion for a 
continuance was contrary to some rule of equity or the result of a n  
improper exercise of judicial discretion. 

2. Costs s % 

Costs follow the final judgment. 

3. injunctions 5 13- 
Upon the hearing of a n  order to show cause why a temporary re- 

straining order should not be continued until the final determination of 
the action on the merits, the merits of the action a re  not before the 
court, and i t  is error for the court, even though i t  has properly refused 
a motion for the continuance of the temporary restraining order, to dis- 
miss the action and tax plaintiffs with the costs. 

APPEAL by plaintiffs from Hobgood, J., 7 December 1959 Term, of 
DURHAM. 

Civil action to restrain defendant from displaying advertising on 
its taxicabs for other persons, in violation of the terms of a contract 
entered into by them, which violation of the contract by defendant, 
if not enjoined, will cause them irreparable damage. The prayer for 
relief in the complaint is for a temporary injunction, and that  an or- 
der issue for defendant to  show cause, if any i t  can, why the injunc- 
tion should not be made permanent. 

On the day the complaint was filed, the resident judge of the judi- 
cial district, upon motion of plaintiffs, issued an order that  defendant 
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appear a t  the courthouse in Durham, a t  2:30 o'clock p.m. on 9 Octo- 
ber 1959, or as  soon thereafter as the matter may be heard~, and show 
cause, if any there be, why the injunction prayed for by plaintiffs 
should not be granted unt i l  t h e  final determination of t h e  action. This 
order was served upon defendant. It was not heard on 9 October 1959. 

Thereafter defendant filed an answer wherein i t  averred in sub- 
stance tha t  plaintiffs had breached the contract between them, that 
defendant had terminated the contract as i t  had a right to  do under 
the contract, tha t  i t  had entered into a contract with another adver- 
tising agency, and tha t  a restraining order would cause i t  t o  breach 
this later contract and cause i t  irreparable injury. Defendant further 
alleged in its answer that  if plaintiffs have a cause of action against 
it, which is denied, i t  has an adequate remedy a t  law for damages for 
breach of contsact, and tha t  the court should not resort to  its equit- 
able powers. 

Plaintiffs filed a reply denying they breached the contract, deny- 
ing defendant was entitled to  terminate the contract according to it3 
terms, and reiterating their prayer for injunctive relief. 

The record states the  cause came on for hearing before Judge Hob- 
good "upon the motion of the plaintiffs for an injunction and return 
of the order t o  show cause; whereupon the court entered the judg- 
ment, as appears in the record, denying plaintiffs' motion, dismissing 
the action and taxing the plaintiffs with the cost." The case on ap- 
peal was agreed upon by counsel. ,Judge Hobgood's judigment states 
that it was heard upon the pleadings, and i t  appeared to  tlie court 
that  the  plaintriffs are not entitled to  a restraining order in the cause. 
Whereupon he ordered and decreed tha t  plaintiffs' motion for a re- 
straining order he denied, and tha t  plaintiffs be taxed with the costs 
of the action. Judge Hobgood found no facts. There is nothing in the 
record to  indicate tha t  any request was made of him to find any facts. 

From this judgment, plaintiffs appeal. 

Haywood (e: D e n n y  for plaintiffs, appellants. 
Hofler  dl: M o u n t  for defendant ,  appellee. 

PARKER, .I. Plaintiffs contend Judge Hobgood erred in denying 
their motion for an interlocutory injunction until the final determina- 
tion of the action, and erred in dismissing the action and taxing them 
with the costs. Defendant contends Judge Hobgood treated the show 
cause order as a motion for a permanent injunction, and correctly 
denied the motion for an injunction, and correctly dismissed the action 
and taxed plaintiffs with the costs. 
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Judge Hobgood heard this matter "upon the motion of the plain- 
tiffs for an injunction and return of the order to h o w  cause." The 
show cause order states that  defendant was to  appear, and "show 
cause, if any there be, why the injunction as prayed for by the plain- 
tiffs should not be granted until the final determination of this action." 
The hearing before him was only for that one purpose, m d  that mas 
whether or not an interlocutory injunction should be issued. Lewis v. 
Harris, 238 N.C. 642, 78 S.E. 2d 715. He heard the matter upon the 
pleadings alone, and found no facts. It seems manifest from the record 
that  Judge Hobgood's judment denying the motion for a restraining 
order was merely the denial of a motion for an interlocutory injunc- 
tion until the final determination of the action. 

This Court said in Huskins v. Hospital, 238 N.C. 357, 78 S.E. 2d 
116: "The purpose of an interlocutory injunction is to preserve the 
status quo of the subject matter of the suit until a trial can be had on 
the merits. . . . The hearing judge does not issue an interlocutory 
injunction as a matter of course merely because the plaintiff avowedly 
bases his application for the writ on a recognized equitable ground. 
While equity does not permit the judge who hears the application to 
decide the cause on the merits, i t  does require him to exercise a sound 
discretion in determining whether an interlocutory injunction should 
be granted or refused." 

I n  Meccano v. Wanamaker, 253 U.S. 136, 64 L. Ed. 822, the Court 
said: "The correct general doctrine is that whether a preliminary in- 
junction shall be awarded rests in sound discretion of the trial court. 
Upon appeal, an order granting or denying such an injunction will 
not be disturbed unless contrary to some rule of equity, or the result 
of improvident, exercise of judicial discretion." To the same effect: 
Yakus  v. U. S., 321 U.S. 414, 88 L. Ed. 834; Sinclair Refining Co. v. 
Midland Oil Co., (4 C.C.A.), 55 F. 2d 42; 28 Am. Jur., Injunctions 
(1959 Ed.) p. 530; 43 C.J.S., Injunctions, $14. 

It seems from the pleadings that if an interlocutory injunction had 
been issued, it would have caused defendant to breach Ltn admitted 
contract it had with other persons for displaying advertising on its 
taxicabs in order to enforce a contract between plaintiffs and defend- 
ant, which defendant avers it lawfully terminated, before a final de- 
termination of the action upon its merits. Appellants have not shown 
that the denial of their motion for an interlocutory injunction was 
"contrary to some rule of equity, or the result of improvident exercise 
of judicial discretion." That part of Judge Hobgood's judgment refus- 
ing an interlocutory injunction is affirmed. 

Costs follow the final judgment. Bam'er v. Troutman, 231 N.C. 47, 



N. C.]  SPRING TERM, 1960. 589 

55 S.E. 2d 923; Zebulon v. Dawson, 216 N.C. 520,5 S.E. 2d 535. Judge 
Hobgood's judgment in taxing plaintiffs with the costs of the action 
seems to indicate that  he dismissed plaintiffs' action. The statement of 
the case on appeal agreed to by counsel states Judge Hobgood dis- 
missed the action. It was error to dismiss the action, and tax plain- 
tiffs with the costs. So much of the judgment as dismisses the action 
and taxes plaintiffs with the costs is vacated, and the cause is re- 
manded with direction it be reinstated upon the civil issue docket for 
trial. Mosteller v. R. R., 220 N.C. 275, 17 S.E. 2d 133. See Adams V .  

College, 247 N.C. 648,101 S.E. 2d 809, where it is held that where the 
complaint in an action for a restraining order contains a defective 
statement of a good cause of action, judgment sustaining a demurrer 
should have dissolved the restraining order, but the portion of the 
judgment dismissing the action and taxing plaintiffs with the costs 
was reversed. The taxing of plaintiffs with the costs was premature. 

As to the portion of the judgment denying the motion for an inter- 
locutory injunction affirmed; as to the part of the judgment dismis- 
sing the action and taxing plaintiffs with the costs reversed. 

NANCY D. SQUIRES v. LOUIS W. SOFLABAlV, SOUTHERN AUTO PA.RTS, 
INC., CITY MOTORS OF DURHAM, INC., AND EDWARD S. MAS- 
SENGIU,  D/B/A DURFEAM MOTOR SALES. 

(Filed 18 May, 1960.) 

Judgments § 46: Torts 9 6- 
Where the insurance carrier of one joint tort-feasor pays the balance 

due on the tort judgment and has it assigned to a trustee for the in- 
sured, the carrier has no right of contribution under G.S. 1-240 against 
other joint tort-feasors. The carrier's right arises under the subrogation 
provision of the insurance contract. 

APPEAL from Preyer, J., March 14, 1960 Regular Civil Terni. GUIL- 
F~RD Superior Court (Greensboro Division). 

Petition and motion under G.S. 1-240 by Southern Auto Parts and 
Textile Insurance Company to have the court "enter judgment declar- 
ing the proportionate part each judgment debtor shall pay in this 
action." At the March Term, 1958, the plaintiff, Nancy Squires, ob- 
tained a judgment for $17,500 against Louis W. Sorahan, Southern 
Auto Parts, Inc., City Motors of Durham, Inc., and Edward S. Mas- 
sengill, d/b/a Durham Motor Sales. Upon failure of the defendanta 
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to satisfy the judgment, the plaintiff brought an action against Tex- 
tile Insurance Co~npany under its policy to  indemnify Southern Auto 
Parts, Inc., against its liability not in excess of $25,000. 

Further facts pertinent to this appeal are stated in Squires v. In- 
surance Co., 250 N.C. 580, 108 S.E. 2d 908. That action established 
the liability of Textile Insurance Company to the plaintiff. At the 
trial Textile was permitted, without objection, to introduce a policy 
Nationwide Insurance Company issued to indemnify City Motors of 
Durham, Inc., against liability not to exceed $5,000. 

On October 1, 1958, Nationwide Insurance Company paid on be- 
half of City Motors of Durham, Inc., $2,999.28, being one-sixth of 
the amount due on the plaintiff's judgment. On August 10, 1959, "Tex- 
tile Insurance Company on bel..Jf of Southern Auto Parts, Inc.," paid 
to the plaintiff'$ attorney the sum of $15,752.46, balance due on the 
judgment. The plaintiff's attorney transferred without recourse the 
amount paid on the judgment ('to C. Theodore Leonard, Trustee, for 
the benefit of Southern Auto Parts, Inc., under the provisions of G.S. 
1-240." The motion in this cause alleges the insurer shall be subro- 
gated to all the rights of the insured to the extent of payments made 
by the former for the latter's benefit; and that  the insured shall exe- 
cute and deliver all instruments necessary to secure such rights. Af- 
ter hearing, Judge Preyer entered judgment denying the motion. The 
petitioner appealed. 

Smith, Moore, firnith, Schell & Hunter, By: Richmond G. Bernhardt, 
Jr., for petitioners, Southern Auto Parts, Znc., and Textile Insurance 
Co., appellants. 

Booth & Ostetw. By: Fred M.  Upchurch, for respondents, City Mo- 
tors of Durham,, Inc., and Edward S. Massengill, D/B/A Durham 
Motor Sales, appellees. 

HIGGINS, J. The record discloses Nationwide Insurance Company, 
under its policy of $5,000, paid for its insured, City Motors of Dur- 
ham, one-sixth of the plaintiff's judgment. The judgment (to the ex- 
tent of that  payment) was not assigned. Textile Insurance Company, 
under its policy of $25,000, paid for its insured, Southern Auto Parts, 
Inc., five-sixths of the plaintiff's judgment. The judgment, to the 
extent of that payment, was assigned without recourse to  a trustee 
for Southern Auto Parts, Inc. 

If contribution is made, obviously the payment goes to  Textile In- 
surance Company. It was not a party to the tort. I t s  rights after pay- 
ment are entirely contractual. They arise under the subrogation clause 



N. C.] SPRING TERM, 1960. 591 

of the  policy. Prior to 1929 contribution between joint tort-feasors 
could not be enforced. Provision for enforcement must be in accordance 
with G.S. 1-240. Burgeon v. Transportation Co., 196 N.C. 776, 147 
S.E. 299; Godfrey v. Tidewater Power Co., 223 N.C. 647, 27 S.E. 2d 
736; Wilson v. Massagee, 224 N.C. 705, 32 S.E. 2d 335, 156 A.L.R. 
922; Norris v. Johnson, 246 N.C. 179, 97 S.E. 2d 773. "Joint tort-feas- 
ors are those who act together in committing a wrong, or whose acts, if 
independent of each other, unite in causing a single ~njury."  f hite v. 
Keller, 242 N.C. 97, 86 S.E. 2d 795. 

The insurance carrier of one joint tort-feasor cannot enforce con- 
tribution under G.S. 1-240. Potter v. Frosty M o m  Meats, Inc., 242 
N.C. 67, 86 S.E. 2d 780. "A most liberal construction of the statute 
will not permit the  writing into i t  of the liability insurance carrier 
of tort-feasors when only tort-feasors and judgment debtors me men- 
tioned therein." Gaflney v. Casualty Co., 209 N.C. 51.5, 184 S.E. 46; 
Casualty Co. v. Guaranty Co., 211 N.C. 13, 188 S.E. 634; Charnock 
v. Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126; Tarkzngton 
v. Printing Co., 230 N.C. 354, 53 S.E. 2d 269; Eiobbs c. G'oodmav, 240 
N.C. 192, 81 S.E. 2d 413; Hayes v. Wilmington, 243 N.C 5Z5 ,  91 S.E. 
2d 673. It may be noted that  Jordan v. Blackwelder, 230 K.C. 189, 
108 S.E. 2d 429, is not in conflict. The payment of niedical b~ l l s  there 
involved was applied by the court under a stipulation of the parties. 

The insurance carrier who pays a joint tort-feasor's obligations to 
the injured party cannot force contribution from other tort-feasor> 
G.S. 1-240, as interpreted by the many decisions of this Court, can-  
not be stretched1 to include subrogation, which arises by reason of 
contract, into contribution, which arises by reason of participation 
in the tort. 

The judgment of the Superior Court of Guilford County is 
Affirmed. 



592 IN T H E  SUPREME COURT. [252 

GLADYS SHELTON V. CLARENClE C. ROBERTS. 

(Filed 18 May, 1960.) 

APPEAL by defendant from Sink, E. J., November, 1959 Term, 
ROCKINGHA~I Superior Court. 

Civil actiori for personal injury and property damage resulting from 
an automobile collision a t  the intersection of Fieldcrest Avenue (north 
and south) and Virginia Avenue (east and west) in the town of 
Draper. The accident occurred about 2:00 A.M. on the morning of 
November 2, 1958. Rain was falling. The signal lights controlling traf- 
fic a t  the intersection had been turned off a t  12:30. The plaintiff, as 
she approached the intersection from the south, was driving about 
30 miles per hour and slowed down for the intersection. The evidence 
disclosed she was almost through the intersection when she was hit 
by a vehicle just entering from the east. This vehicle was owned by 
the defendant and was driven by his son as a family purpose car. At 
the scene, she said to Mr. Roberts, the driver: "Lord have mercy, 
what's happened? I thought I was in the right." He said, "No doubt 
about it, lady, it was all my fault." 

The investigating officer testified: "I found debris practically in' line 
with the north margin of Virginia Avenue. The debris and glass was 
practically all the way through the intersection. . . . Mr. Roberts said 
something about he should have stopped." 

The defendant testified he was traveling about 25 miles per hour 
entering the intersection. "I saw the Shelton car just a second before 
I hit it. . . . I was convicted of speeding and reckless driving, but I 
don't recall whether I pleaded guilty or not. I do not recall whether 
T made m y  statement to the parties at  the scene and I do not recall 
whether I made such a statement in the presence of Mr. Gibson," (the 
investigating officer). 

The court submitted issues of negligence, contributory negligence, 
and damages on the plaintiff's cause of action, and negligence and 
damages on the defendant's counterclaim, all of which were raised 
by the pleadings. The jury answered the plaintiff's issues in her favor, 
awarding damages for personal injury in the amount of $500, and 
property damage in the amount of $1,000. The issues on the counter- 
claim were not answered. From the judgment on the verdict, the 
defendant appealed. 

Thomas S .  Harrington for &fendant, appellant. 
Price dl. Osborne, B y :  J .  Hampton Price, William A.  P m U ,  Jr., 

for plaintiff, appellee. 
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Gas  Cow. v. EDENS. 

PER CURIAM. The plaintiff's evidence makes out a case of negli- 
gence. The defendant's evidence does not make out a defense. The 
physical facts and the plaintiff's testimony disclose that  the collision 
occurred when the plaintiff's vehicle was almost completely through, 
and the defendant's was barely entering the intersection. According 
to the defendant, "I saw the Shelton car a second before I hit it. I 
made a swerve t o  the right when she shot across there. I was over to 
her right." He  admitted his conviction for speeding and reckless driv- 
ing. The evidence was brief and easily understood. The charge was 
nontechnical but presented the issues in such focus as left little like- 
lihood that  the charge could have been misunderstood. No reason is 
made to appear why the result should be disturbed,. 

No error. 

NORTH CAROLINA NATURAL GAS COILPORATION, PETITIONEE V. 
EDGAR V. EDEIL'S. RESPONDENT. 

(Filed IS May, 1960.) 

APPEAL by petitioner from McKinnon, J., October Term, 1959, of 
CUMBERLAND. 

Proceeding in which respondent admitted petitioner's right to ac- 
quire by condemnation an easement across respondent's land for the 
zonstruction of a pipeline for the transmission of gas. The only issue 
raised by the pleadings and submitted to  the jury was: "What sum, 
if  any, is respondent entitled to  recover of petitioner as just compen- 
sation for the appropriation of their (sic) land, over and above all 
special benefits, if any, accruing to said lands, by reason of the ap- 
propriation by pet,itioner of the easement described in the Petition?" 
The jury answered, "$9,000.00." 

Judgment, in accordance with the verdict, was entered. Petitioner 
excepted and appealed. 

,?anford, Phillips, McCoy &. Weaver for petitioner, appellani. 
Clark, Braswell & Hill for respondent, appellee. 

PER CUHIAM. The case on appeal contains all or a portion of the 
testimony of two witnesses, one (Mr. Rose) for the respondent and the 
other (Mr. McCormick) for the petitioner. Indeed, nothing appears 
to show that  any witness testified to the reasonable market value of 
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the land covered by the easement or to the reasonable market value 
of respondent's remaining land either before or after petitioner ac- 
quired such easement. Obviously, the bulk of the testimony offered a t  
the trial does not appear in the record before us. 

Petitioner's three assignments of error relate to the overruling or 
sustaining of objections to certain questions asked Mr. Rose or Mr. 
McCormick. Particular discussion of these assignments is deemed un- 
necessary. Suffice to say, consideration thereof fails to disclose preju- 
dicial error. 

No error. 
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REDEVELOPMDNT COMXISSION OF GREENSBORO AND CITY OF 
GREENSBORO v. SECURITY NATIONAL BANK OF GREENSBORO, 
AS EXECITTOR A N D  TRUSTEE UNDER THE WILL OF JACK MILTON, DECEABED. 

(Filed 10 June, 1960.) 

1. Appeal and Error kj 4 9 -  
Where there a re  no exceptions to the court's findings of fact, i t  will 

be presumed that  the findings a re  supported by competent evidence and 
the findings a r e  binding on appeal. 

2. Eminent Domain § 1- 
Private property may be taken under the power of eminent domain 

only for a public use and then only upon the payment of just compensa- 
tion. 

3. Eminent Domain 5 3- 

When the facts are  determined, what is a public use is a question of 
law for the court. 

4. Same- 
If the condemnation of land is for a public purpose, the General As- 

sembly may select the agency to exercise the power of eminent domaiu 
and the method by which the public purpose is to be accomplished. 

5. Same: Constitutional Law 9 % 

The condemnation of blighted and slum areas within a municipality 
for redevelopment under safeguards to p r e ~ e n t  such areas from reverr- 
ing to slum areas is  in the interest of the public health, safety, morals 
and welfare, and therefore such condemnation is for a public use and 
is not a taking of private property in violation of Art. I, Sec. 1, or Art. 
I, Sec. 17, of the Consbitution of North Carolina. 

6. Same- 
The fact that  a municipal redevelopment commission may exchange, 

sell or transfer to private persons slum property condemned by i t  for 
redevelopment does not affect the question of whether the taking is for 
a public use, since the statute prorides safeguards in the use and con- 
trol of the land by the private developer to prevent the area from again 
becoming a blighted area, and the sale or transfer to the redeveloper 
is merely incidental or collateral to the primary purpose of clearing the 
slum area in the interest of the public health, safety, morals and welfare. 

7. Constitutional Law 5 7- 
While the General Sssembly may not delegate the power to make law 

except as authorized by the Constitution, i t  may delegate to a state 
agency the power to find facts or to determine the existence or nonex- 
istence of a factual situation or condition upon which the operation of 
a law is made to depend, provided adequate standards a re  set forth to 
guide the agency in so doing. Constitution of North Carolina, Art. 11. 
sec. 1. 
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8. Statutes  8 5d- 
Sections of a statute and statutes im part materia must be construed 

together. 

9. C~ns t i tu t iona l  Law 5 7: Municipal Corporations 8 4- 
G.S. 160, Art. 34, authorining each municipality a s  therein defined to 

create a redevelopment commission upon its findings that  a blighted 
area exists in such municipality and that  the redevelopment of such 
area is necessary in the interest of the public health, safety, morals or 
welfare, is a constitutional delegation of power to each such municipality, 
since the statute defines a "blighted area" with particularity (G.S. 160- 
456(q) ) and therefore provides adequate standards to guide each munici- 
pality in determining whether a n  area exists within its limits which re 
quires redevelopment in the interest of the public health, safety, morals 
or welfare. 

10. Constitutional Law 5 19: Municipal Corporations § b- 
The power given a municipal redevelopment commissiou to sell or 

transfer lands theretofore condemned by i t  does not violate the provisions 
of Art. I, See. 7, of the Constitution of North Carolina p r m i b i n g  ex- 
clusive or separate emoluments or privileges except in  consideration of 
public services, since the Act provides that  unless the lands a re  sold or 
should be transferred to the municipality or other public body, they 
should be sold only to the highest responsible bidder after public adver- 
tisement and that all  bids may be rejected, G.S. 160464(b), ( c ) ,  and, 
further, a sale of the land is merely incidental o r  ancillary to the pri- 
mary purpose of the Act to eradicate slum areas. 

11. Constitutional Law § 6- 
i f  a statute is not proscribed by any section of our State Constitution, 

the wisdom of its enactment is a legislative and not a judicial question, 
since the General Assembly has the right to experiment with any modes 
of dealing with old evils unless prevented by the Constitution 

la. Municipal Corporations 5 4: Taxation 8 3- 
Where funds expended by a municipal redevelapment commission un- 

der pro~isions of the Urban Redevelopment Law are  not derived from 
tax revenues, the provisions of Art. V, Sec. 3, of the Constitution of North 
Carolina a re  not applicable. 

BOBBITT, J., concurring. 
HIQGINS, J., dissenting. 

APPEAL by respondent from Preyer, J., 15 February 1960 Civil Term, 
of GUILFORD - Greensboro Division. 

Special proceeding instituted by petitioners, Redevelopment Com- 
mission of Greensboro and the city of Greensboro, before the clerk 
of the Superior Court of Guilford County for the condemnation under 
the power of eminent domain provided for in G.S. 40-11 et  seq., Con- 
demnation Proceedings, and in G.S. Chapter 160, Article 37, known 
as the Urban Redevelopment Law, of certain land, which is a part 
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of the corpus of the testamentary trusts created by the last will and 
testament of Jack Milton, deceased, - the last will and testament 
of Jack Milton, deceased, appointed respondent executor of his will 
and testamentary trustee of his estate -, heard before Judge Preyer 
on appeal by respondent from orders of the clerk of the Superlor Court 
of Guilford County appointing con~missioners of appraisal, and af- 
firming their report assessing damages for the taking of the land. 

Petitioners and respondent, pursuant to G.8. 1-184--1-185, waived 
trial by jury, and agreed that  Judge Preyer might ansn-er the Issue 
as to damages for the taking of the land In the sum of $15,600.00, 
might find the facts, make conclusions of law, and render judgment 
thereon. 

Judge Preyer's judgment is as follows: 

FINDINGS OF FACT 
"1. That  the city of Greensboro is a Municipal Corporation hav- 
ing and exercising the rights, power arid authority conferred by 
Chapter 37 of the Private Laws of 1923, as Amended, and by ap- 
plicable General Statutes of North Carolina. 
"2. That after due notice, by proper ordinance designated, 'Chap- 
ter 75, Redevelopment Commission of Greensboro,' passed by 
the City Council of the city of Greensboro on the 15th day of 
October 1951, as shown by petitioners' Exhibit A, the City Coun- 
cil of the city of Greensboro found as a fact that  bhghted and 
slum areas existed within the city, and thereafter certified said 
ordinance to the Secretary of State of North Carolina. That  there- 
after the Redevelop~nent Commission of Greensboro was created 
under G.S. 160-454, et seq., and a certificate of incorporation 
was issued t o  the Redevelopment Commission of Greensboro by 
the Secretary of State on the 23rd day of October 1951, as shown 
by petitioners' Exhibit B ;  and that  thereafter the Redevelopment 
Commission of Greensboro was duly organized by the adoption 
of by-laws and the election of officers, in accordance with Statute. 
"3. That  thereafter, pursuant to  statute, the Greensboro Plan- 
ning Board, by resolution duly adopted, found that  there were 
blighted and slum areas within the city of Greensboro and desig- 
nated a section of Greensboro, described in Exhibit E of the 
Petition, as a blighted and slum area and a redevelopment area; 
that petitioners' Exhibit D is a map of said area; that  the find- 
ings of the Greensboro Planning Board were duly approved by 
the City Council of the city of Greensboro, as shown by petition- 
ers' Exhibit E. 
l'4. That  thereafter, pursuant to  the provisions and requirements 
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of the statutes, the Redevelopment Commission determined that  
the section known as Area No. 1, a part  of said area being known 
as the Cumberland Project, was most in need of redevelopment, 
and made certain studies and found certain facts in the  manner 
prescribed by statute, and prepared a plan of redevelop~nent for 
the Cumberland Project. Tha t  said study and plan produced. 
among other things, maps showing the present existing use of 
the area, maps showing the proposed use of the area upon re- 
development, standards of population density, land coverage and 
building densities, a preliminary site plan of the area, proposed 
changes in zoning ordinances and maps, maps showing changes 
in street lay-outs and levels, a statement of the estimated cost 
and method of financing of the acquisition of the redevelopment 
area, a statement of such continuing controls as are deemed neces- 
sary to  effectuate the purpose of the statutes authorizing rede- 
velopment and slum clearance, a statement of the feasible method 
proposed for the relocation of families displaced in said area, all 
as shown by petitioners' Exhibits F through M, inclusive. Tha t  
thereafter said plan was submitted to the Greensboro Planning 
Board, which Board reaffirmed the fact tha t  said area was a 
blighted and slum area and approved the plan of redevelopment 
for the Cumberland Project, as shown by petitioners' Exhibits 0 
and P ;  and tha t  subsequently thereto the City Council passed a 
resolution calling for a public hearing on said matter, which was 
duly held; and by proper resolution subsequently thereto the 
City Council approved the redevelopment and slum clearance 
plan as  submitted, as shown by petitioners' Exhibits Q and R. 
"5.  That  the respondent is the owner of the land described in the 
petition and the subject of this eminent domain preceding; tha t  
the property of the respondent, as set forth in the petition, is 
within the area of the Cumberland Project, and is an integral 
part  of the plan of redevelopment. Tha t  the acquisition of said 
land is necessary to accomplish the plan of redevelopment, and 
that,  if acquired, the city of Greensboro and the Redevelopment 
Commission of Greensboro will, in good faith, carry out the plan 
of redevelopment above specified. Tha t  the  petitioners have at -  
tempted t o  acquire title to  said land by purchase, but were un-  
able to do so, due to  the fact tha t  the respondent contended the 
land had more value than had been given i t  in the appraisal by 
the petitioners; and tha t  certain constitutional questions had 
arisen on the basis of which the respondent denies the right of 
the  Redevelopment Commission of Greensboro to acquire and 
hold title to real estate. 
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"6. That the area described in the petition, known as the Cumber- 
land Project, in which the land of the respondent is located, is 
hereby found to be a blighted and slum area as defined by G.S. 
160-456(q). That  said area is found by the Court to be largely 
residential, in which the structures are depreciated, dilapidated, 
deteriorated and substandard in all respects, without necessary 
provisions for ventilation, light, sanitation and inside plumbing; 
that  throughout the area there exists an unusually high density 
of population with the entailed overcrowding, unsanitary and 
unsafe conditions, which constitute an abnormal hazard to the 
health, safety and welfare of the community; that  the existence 
of such ills is conducive to ill health, transmission of disease, in- 
fant mortality, juvenile delinquency, crime, and fire hazards, and 
is detrimental to  the public health, safety, morals and welfare 
of the citizens of the city of Greensboro; that  more than 68% of 
the houses and structures in said area are substandard insofar 
as their condition relates to the factors above enumerated; and 
that  up to 89% of all structural units in the area have one or 
more of the elements of deterioration and dilapidation set forth 
above. 
"7. That  under the plan of redevelopment the city of Greensboro 
has appropriated and paid to  the Redevelopment Commission of 
Greensboro sums of money, and the city plans and anticipates 
the appropriation and payment to  the redevelopment Commission 
of Greensboro further outlays of cash, improvements, etc.; that  
the money heretofore appropriated and paid t o  the Redevelop- 
ment Commission of Greensboro has come from sources of in- 
come to  the city of Greensboro other than from ad valorem tax 
revenue. Tha t  the city of Greensboro will make additional ap- 
propriations in the future and pay additional sums to  the Rede- 
velopment Commission of Greensboro for the furtherance of the 
redevelopment plan, and that  the funds for said future appropri- 
ations will be derived from funds received by the city other than 
from ad valorem tax revenue. 
"8. That  the city of Greensboro, in compliance with the Order of 
Confirmation of the Report of the Commissioners of Appraisal, 
signed February 10, 1960, by the clerk of the Superior Court of 
Guilford County, has paid into Court the sum of $15,500.00., this 
being the figure arrived a t  by the Commissioners of Appraisal 
as damage t o  the respondent for the taking of its property; and 
that  this sum was appropriated and paid by the city of Greens- 
boro from income received by the city from sources other than 
ad valorem tax revenue. 
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"9. That petitioners' Exhibits T (1 )  through T(13), being photo- 
graphs of the Cumberland Project described in the petition and 
offered in evidence, are fair portrayals of the actual conditions as 
now exist within the area. 
"10. That all meetings, hearings, and notices given and held by 
the City Council, the Greensboro Planning Board, and the Re- 
development Commission of Greensboro, in compliance with the 
statutory procedural requirements for the creation of the Rede- 
velopment Commission of Greensboro, and the accomplishment 
of the redevelopment plan, were properly given and held; and 
that all skatutory requirements have been met and complied with 
as to giving of notices, holding of public meetings, and passing 
of ordinances and resolutions. 
"11. That the conditions existing in the Cumberland Project area 
cannot practicably be eliminated by the exercise of the police 
power of the city of Greensboro, nor alleviated by the anticipated 
efforts or intervention of private enterprise. 

And upon the foregoing Findings of Fact the Court makes the 
following- 

CONCLUSIONS OF LAW 
"1. That this condelnnation proceeding is properly brought un- 
der G.S. 40-11, et seq. 
"2. That  the taking of respondent's property in this proceeding 
by eminent domain is a taking for a public purpose and use, and 
that such taking is not in violation of Article I, Section 1, or 
Article I, Section 17, of the Constitution of the State of North 
Carolina, but is a taking 'by the law of the land.' 
"3. That  ihe Urban Redevelopment Law, Chapter 160, Subchap- 
ter 7, Article 37, of the General Statutes of North Carolina, is 
not an unlawful delegation of legislative power and authority 
t o  the Redevelopment Commission of Greensboro, and does not 
violate Article 11, Section 1, of the Constitution of North Caro- 
lina, for that  said Act specifically, and in detail, sets forth stand- 
ards and guidances for the creation of redevelopment agencies 
and the pursuit of their activities thereunder, leaving only to 
the municipality and the local redevelopment agency the die- 
termination of facts which bring the law into operation. 
"4. That Chapter 160, Subchapter 7, Article 37, of the General 
Statutes of North Carolina does not confer upon nor authorize 
the Redevelopment Commission of Greensboro or the city of 
Greensboro the power to grant, nor does the plan of redevelop- 
ment as set forth in the petition in pursuance of said statute 
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grant, exclusive and separate emoluments and privileges to pcr- 
sons or sets of persons in violation of Article I, Section 7, of the 
Constitution of North Carolina. 
"5. In the light of the evidence to  the effect that  only funds dc- 
rived from sources other than ad valorem tax revenue by the city 
of Greensboro have been used, appropriated, or spent by the city 
of Greensboro and the Redevelopment Commission of Greens- 
boro, and that  sums in the future will be appropriated\ by the 
city of Greensboro to  the Redevelopment Commission from sources 
other than ad vdorem tax revenue, the provisions of Article V, 
Section 3, of the Constitution of North Carolina are not appli- 
cable in the determination of this cause. 
"6. That  as a matter of law the redevelopment area described in 
the petition as the Cumberland Project is a blighted and slum 
area within the meaning of G.S. 160-454, et seq.; and that  by 
reason of said blighted and slum condition in the area the rede- 
velopment of such area, under the plan of redevelopment as set 
forth in the petition, is necessary in the interest of the public 
health, safety, morals and welfare of the residents of the city 
of Greensboro. 

UPON THE FOREGOING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW I T  IS ORDERED, ADJUDGED 
AND DECREED:  

"1. That  petitioner Redevelopment Commission of Greensboro is 
entitled to  take, and all of the right, title and interest of the rc- 
spondent in and to, the real property described in paragraph 5 
of the petition, is hereby conveyed to said commission. 
"2. That  Respondent have and recover of Petitioners, AS damages 
for the taking of said property, the sum of $15,600.00. 
"3. That. the sun1 of $15,600.00 having been paid into Court by 
the city of Greensboro for the use and benefit of the Respondent, 
the Redevelopment Commission of Greensboro is authorized and 
empowered to enter into possession of the real property described 
in paragraph 5 of the petition forthwith. 
"4. That  counsel fees in the sum of $2,000.00 are hereby award- 
ed to Stern & Rendleman, attorneys for the respondent, pur- 
suant to G.S. 160-456, Subsection (q) ,  which fee ir charged as 
a part of the costs in this proceeding. 
"5. That  this judgment be recorded in the office of the Register 
of Deeds of Guilford County as a muniment of title in Rede- 
velopment Comnlission of Greensboro. Let the costs be taxed 
against the petitioners." 

From the judgment respondent appeals. 
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J. Archie Cannon, Jr., and Harry Rockwell for Redevelopment 
Commission of  Greensboro, plaintiffs, appellees. 

Harper J .  Elam, I l l ,  for the city of  Greensboro, plaintiffs, appellees. 
Stern & Rendleman; B y  John L. Rendleman for respondent, ap- 

pellant. 
Claude V .  Jones, attorney for city of Durham. 
Daniel K. Edwards and Robinson 0. Everett for the Redevelop- 

ment Commission of  the city o f  Durham, as amici auriae. 
Dickson Phillips for Urban Redevelopment Commission of the city 

o f  Laurinburg, as amicus curiae. 
Hogue and Hogue; B y  C.  D .  Hogue, Jr., for the Redevelopment 

Commission o f  the  city of Wilmington, as amici curiae. 
Weston P. Hatfield for the Redevelopment Commission of the city 

of Winston-Salem, as amicus curiae. 
Cochran, McCleneghan & Miller; B g  Thomas C.  Creasy, Jr., for 

the Redevelopment Commission of  the city of Charlotte, as amici 
curiae. 

Bunn, Hatch,  Little & B'unn; B y  James C.  Little for the Rede- 
velopment Commission of the city o f  Raleigh, as amici curiae. 

PARKER, J. Respondent has no exceptions to  Judge Preyer's find(- 
ings of fact. Therefore, it will be presumed that  they are support- 
ed by competent evidence, and are binding on appeal. Tanner v .  
Ervin, 250 N.C. 602, 109 S.E. 2d 460. 

Respondent has excepted to Judge I'reyer's second, third, fourth 
and fifth conclusions of law, t o  this part  of his decree, to  wit, "Pe- 
titioner Redevelopment Commission of Greensboro is entitled to  take, 
and all of the  right, title and interest of the respondent in and to, 
the real property described in paragraph 5 of the petition, is hereby 
conveyed t o  said commission," and to  the judgment. 

Respondent's first exception is to Judge Preyer's second conclu- 
sion of law tha t  the taking of respondent's land in this proceeding 
under the power of eminent domain is :t taking for a public purpose 
and use, and is not in violation of Article I, Section 1,  or of Article 
I, Section 17, of the North Carolina Constitution. 

The relevant part  of Article I, Section 1, of the North Carolina 
Constitution is "That we hold i t  to be self-evident tha t  all per- 
sons . . . are endowed by their Creator with certain inalienable 
r ighh;  t h a t  among these are . . . the enjoyment of the fruits of 
their own labor." The pertinent part  of Article I, Section 17, of the 
North Carolina Constitution is, "No person ought to  be . . . in any 
manner deprived of his . . . property, but by the law of the land." 
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In the exercise of the power of eminent domain, private property 
can be taken only for a public purpose, or more properly speaking 
a public use, and upon the payment of just compensation. Charlotte 
v. Heath, 226 N.C. 750, 40 S.E. 2d 600; Johnston v. Rankin, 70 N.C. 
550. This principle is so grounded in natural equity tha t  it has never 
been denied to be an essential part  of "the law of the land" ~ ~ i t h i n  
the meaning of Article I, Section 17, of the North Carolina Constitu- 
tion. Eller v. Board of Education, 242 N.C. 584, 89 S.E. 2d 144. 

When the facts are determined, what is a public purpose, or morc 
properly speaking a public use, is a question of Ian- for the court. 
Charlotte v. Heath, supra; Yarborozrgh v. Park ('ommission, 196 
N.C. 284, 145 S.E. 563; Stratford v. Greensboro, 124 N.C. 127, 32 S.E. 
394. 

The question of law is distinct and clear. This Court said in 
E'arborough v. Park  Commission, ". . . it is settled by our decisions 
. . . that  if a particular use is public the expediency or necessity for 
establishing i t  is exclusively for the Legislature." If the redevelop- 
ment project here is for "a public use," the grant of the power of 
eminent domain in G.S. Chapter 160, Article 37, Vrban Redevelop- 
ment Law, is a clear and valid exercise of legislative power, for the 
power of eminent domain is merely the means to  the end. Bermun v. 
Parker, 348 U.S. 26, 99 I,. Ed. 27. 

The main contention of respondent on its first exception is tha t  
the taking of property by the power of eminent domain under G.S. 
Chapter 160, Article 37, is not for a public use permitted under 
Article I ,  Section 1, or Article I ,  Section 17, of the North Carolina 
Constitution, but is a taking of private property for a private use, 
because under G.S. 160-464(a) the Redevelopment Commission is 
empowered to  "sell, exchange or otherwise transfer real property 
or any interest therein in a redevelopment project area to any rede- 
veloper for residential, recreational, commercial, industrial or other 
uses or for public use in accordance with the redevelopment plan, 
subject to such covenants, conditions and restrictions as may be 
deemed to be in the public interest or to carry out the  purposes of 
this article; provided, tha t  such sale, exchange or other transfer, 
and any agreement relating thereto, may be made only after, or 
subject to, the approval of the redevelopment plan by the govern- 
ing body of the municipality and after public notice and award as 
hereinafter specified in subsection (b )  ." 

G.S. 160-464(d) provides: "The contract between the commission 
and a redeveloper shall contain, without being limited to the follow- 
ing provisions: (1) Plans prepared by the redeveloper or otherwise 
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and other such docunlents as may be required to show the type, ma- 
terial, s t r~c t~u re  and general character of the redevelopment project; 
(2) A statement of the use intended for each part of the project; 
(3) A guaranty of completion of the redevelopment project within 
specified time limits; (4) The amount, if known, of the considera- 
tion t o  be paid; (5) Adequate safeguards for proper maintenance 
of all parts of the project; (6) Such other continuing controls as  
may be deemed necessary to  effectuate the purposes of this article." 

G.S. 160-464(e) states: "Any deed to a redeveloper in furtherance 
of a redevelopment contract shall be executed in the name of the 
commission, by its proper officers, and shall contain in addition to 
all other provisions, such conditions, restrictions and provisions as 
the commission may deem desirable to run with the land in order 
to effectuate the purposes of this article." 

This contention of respondent that  the taking of its property is 
for private use misconceives the nature and extent of the public pur- 
pose or public use which is the subject of the Urban Redevelopment 
statute. The primary purpose of the taking is the eradication of 
"blighted areas," the reconstruction and rehabilitation of such areas, 
and the adaption of them for uses which will prevent a recurrence 
of the blighted conditions. This is lucidly stated in G.S. 160-455, as 
follows: "FINDINGS AND DECLARATION OF POLICY.-It is 
hereby determined and declared as a matter of legislative finding: 
(a )  That there exist in urban communities in this State blighted areas 
as defined herein. (b)  That  such areas are economic or social liabili-- 
ties, inimical and injurious to the public health, safety, morals and 
welfare of the residents of the State, harmful to the social and eco- 
nomic well-being of the entire communities in which they exist, de- 
preciating values therein, reducing tax revenues, and thereby depre- 
ciating further the general community-wide values. (c) That  the ex- 
istence of such areas contributes substantially and increasingly to 
the spread of disease and crime, necessitating excessive and dispro- 
portionate expenditures of public funds for the preservation of the 
public health and safety, for crime prevention, correction, prosecu- 
tion, punishment and the treatment of juvenile delinquency and for 
the maintenance of adequate police, fire and accident protection 
and other public services and facilities, constitutes an economic and 
social liability, substantially impairs or arrests the sound growth of 
communities. (d)  That  the foregoing conditions are beyond remedy 
or control entirely by regulatory processes in the exercise of the 
police power and cannot be effectively dealt with by private enter- 
prise under existing law without the additional aids herein granted. 
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(e) That the acquisition, preparation, sale, sound replanning, and 
redevelopment of such areas in accordance with sound and approved 
plans for their redevelopment will promote the public health, safety, 
convenience and welfare. Therefore, i t  is hereby declared to be the 
policy of the State of North Carolina to promote the health, safety, 
and welfare of the inhabitants thereof by the creation of bodies 
corporate and politic to be known as redevelopment commissions, 
which shall exist and operate for the public purposes of acquiring 
and replanning such areas and of holding or disposing of them in 
such manner that  they shall become available for economically and 
socially sound redevelopment. Such purposes are hereby declared to 
be public uses for which public money may be spent, and private 
property may be acquired by the exercise of the power of eminent 
domain." 

In Wells I ) .  Housing Authority, 213 N.C. 744, 197 S.E. 693, we 
held that the eradication of slum areas in cities and towns of the 
State having a population of more than fifteen thousand inhabitants, 
and the adaptation of the property to a low-cost housing project 
to be leased to tenants was a public use. See also C m  v .  Kinston, 
217 N.C. 391, 8 S.E. 2d 252. The General Assembly 1941, Chapter 
78, amended the original Housing Authorities Law so as to make 
it apply to "urban and rural areas throughout the State." In  Mallard 
v .  Housing Authority, 221 N.C. 334, 20 S.E. 2d 281, we held that the 
Wells and Cox cases were controlling and the amendment to the 
original law applicable to rural communities was a public use. 

Respondent contends that the Wells, Cox and Mallard cases are 
no authority here, for the reason that under the Housing Authorities 
Law title to the property taken remains in the Housing Authority, 
and under the Urban Redevelopment Law the land taken, or any 
interest therein, may be sold, exchanged or otherwise transferred to a 
redeveloper. 

The urban Redevelopment Law, as above set forth, provides that 
the land taken, or any interest therein, may be sold, exchanged or 
otherwise transferred to a redeveloper, "subject to such covenants, 
conditions and restrictions as may be deemed to be in the public 
interest or to carry out the purposes of this article," and provides 
further that such sale, exchange or other transfer may be made only 
after, or subject to, the approval of the redevelopment plan by the 
governing body of the municipality and after public notice. The 
Urban Redevelopment Law further provides that the contract be- 
tween the Redevelopment Commission and the redeveloper (G.S. 
160-264(d)) shall contain provisions that the redeveloper shall re- 
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develop the property not in accordance with his own desires, but in 
accordance with the redevelopment plan so as to prevent for the 
foreseeable future a recurrence of the blighted area. 

I n  our opinion, and we so hold, upon the facts established by Judge 
Preyer's findings of fact the taking of respondent's land was for a 
public use. This is in accord with the overwhelming weight of opin- 
ion. Anno. 44 A.L.R. 2d 1420, et seq. 

Once the public purpose of the Urban Redevelopment Law has 
been established, the means of executing the project are for the 
General Assembly, and the General Assembly alone to determine. 
The public purpose may be as well or better served by private en- 
terprise with such continuing restrictions and conditions placed by 
contract upon the redeveloper to effectuate the purposes of the Urban 
Redevelopment Law, as by a department of the State - and so the 
General Assembly apparently concluded by placing such safeguards 
around the redeveloper. We cannot say that the conclusion of the 
General Assembly is erroneous. Berman v. Parker, supra. The sale 
or transfer to the redeveloper is merely incidental or collateral ta 
the primary purpose of the Urban Redevelopment Law. 

In Hunter v. Norfolk Redevelopment & Housing Authority, 195 
Va. 326, 78 S.E. 2d 893, the Supreme Court of Appeals held that  
Housing Authorities Law, Code, 1950, Sections 36-1 to  36-55, in- 
cluding provisions therein for redevelopment of blighted areas and 
acquisition of land through condemnation for such purpose does not 
violate any constitutional provision, even though authority is em- 
powered by statute to  make part of the land thus acquired available 
to private enterprise for redevelopment. 

I n  Velishka v. ~Vashua, 99 N.H. 161, 106 A. 2di 571, 44 A.L.R. 2d 
1406, (1954), it was held that a statute providing for the redevelop- 
ment of blighted areas is not rendered an improper exercise of the 
power of eminent domain by a provision making the land available 
for sale or lease to private, as well as public, agencies, subject to  
conditions consistent with the redevelopment plan. The Court said: 
"The act is specifically challenged because it allows the Authority 
to make the land in a redevelopment project available for sale or 
lease to public or private agencies. It is contended that  this is an 
improper exercise of the power of eminent domain, even if the origi- 
nal taking may be for a public purpose because the ultimate dispo- 
sition of the property is not for a public use. The same contention 
was made and answered in Gohld Realty Co. v. City of Hartford, 
104 A2d 365, 369: 'The purpose of the act is not only to remove 
slums and blighted areas but also to prevent the redeveloped areas 
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from reverting to their former status . . . .This is accomplished by 
requiring as a condition of sales and leases of portions of the area to 
private persons that the property ("be developed or redeveloped for 
the purposes specified in such plan." Laws 1947, c. 210,$5). If the 
public use which justifies the exercise of eminent domain in the first 
instance is the use of the property for purposes other than slums, 
that same public use continues after the property is transferred to 
private persons. The public purposes for which the land was taken 
are still being accomplished.' The resale or lease with conditions 
consistent with the redevelopment plan are an essential and continu- 
ing part of the public purpose. This has been recognized by many 
jurisdictions. Hunter 21. Norfolk Redevelopment & Housing Authori- 
ty, 195 Va. 326, 78 S.E. 2d 893; Zurn v .  Chicago, 389 Ill. 114, 59 N. 
E. 2d 18; State ex rel. Bruestle v .  Rich, 159 Ohio St. 13, 110 N.E. 
2d 778; Matter of Slum Clearance in the City of Detroit, 331 Mich. 
714, 50 N.W. 2d 340." 

In  Annotation 44 -4.L.R. 2d 1421, et seq., (1955)) may be found 
a list of cases from twenty states, and three cases from the United 
State Courts - including Berman v. Parker, supra, in which the 
Supreme Court of the United States in 1954 upheld the Urban Re- 
newal Act of the District of Columbia, and settled the question of 
"public use," as far as the due process clause of the federal constitu- 
tion is concerned - generally upholding the validity of redevelop- 
ment laws as serving a "public use," and expressly or implicitly re- 
jecting the contention that a public use or purpose is not served by 
the redevelopment acts in question because of provisions for the 
transfer of lands acquired to private interests. See also in accord 
the scholarly opinion of the Supreme Court of Texas in Davis v. 
City of Lubbock and Urban Renewal Agency of the City of Lub- 
bock, Texas, (15 July 1959), 326 S.W. 2d 699, wherein numerous 
text and law review articles are cited. In some jurisdictions, con- 
stitutional provisions of greater or lesser specificity have helped the 
Court to reach the conclusion. See especially Murray v. La Guardia 
(1943) 291 N.Y. 320, 52 N.E. 2d 884, cert. denied 321 US.  771, 88 
L. Ed. 1066. 

The Courts of Florida, Adams v.  Housing Authority, 1952, 60 So. 
2d 663; of Georgia, Housing Authority v. Johnson, 1953, 209 Ga. 
560, 74 S.E. 2d 891; and of South Carolina, Edens v. City of Colum- 
bia, 1956, 228 S.C. 563, 91 S.E. 2d 280, have held to the contrary. On 
18 November 1959 the Supreme Court of Florida in Grubstein v. 
Urban Renewal Agency of City of Tampa, 115 So. 2d 745, by a 
4 to 3 decision, held that provisions of the Urban Renewal Law re- 
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lating to slum clearance and redevelopment are not unconstitutional, 
even though the law provides for the lease or sale of the property 
to  private interests. The majority opinion said: "It can thus be seen 
that the real distinction between the statute and project plan in- 
volved in the Adams case and those involved in the instant case lies 
in the purpose sought to be achieved thereby." Subsequent t o  the 
case of Housing rluthority v .  Johnson, 1953, the State of Georgia 
amended its constitution, and in Bailey v. Housing Authority of Ci ty  
of Rainbridge, 1959, 214 Ga. 790, 107 S.E. 2d 812, the Court held that 
the Urban Redevelopment Law of 1955 is expressly authorized by 
the constitutional amendment, and the sale or the disposition of such 
areas to private enterprise for private uses or to public bodies for 
public uses, are not unconstitutional as providing for the taking of 
private property for a private use and not for a public purpose. 

Judge Preyer's conclusion of law that  the taking of respondent's 
property in this proceeding by eminent domain it3 for a "public use," 
and is not in violation of Article I, Section 1 or of Article I, Section 
17 of the North Carolina Constitution, is correct, and respondent's 
assignment of error number 1 is overruled. 

Respondent assigns as error Judge Preyer's third conclusion of 
law to the effect that the Urban Redevelopment Law is not an un- 
lawful delegation of legislative power, in violation of Article IT, 
Section 1, of the State Constitution. 

I t  is, of course, fundamental that under Article 11, Section 1, of 
the North Carolina Constitution all legislative power in this State 
rests in the General Assembly, except as authorized by the C~nst~i tu-  
tion, as in cases of municipal corporations. Taylor v .  Racing Asso., 
241 N.C. 80, 84 S.E. 26 390. The General Assembly, however, for 
the purpose of carrying its enactment into effect may delegate the 
power to find facts or to determine the existence or nonexistence of 
a factual situation or condition on which the operation of a law is 
made to depend, or another agency of the government is to come 
into existence, provided adequate standards are set forth to guide 
the agency in so doing. Harvell v .  Scheidt, 249 N.C. 699, 107 S.E. 
2d 549; Coastal Highway v .  Turnpike At~thori ty ,  237 N.C. 52, 74 
S.E. 2d 310; Efird v .  Com'rs. o f  Forsyth, 219 N.C. 96, 12 S.E. 2d 889. 

There is a "distinction generally recognized between a delegation 
of the power to make a law, which necessarily includes a discretion 
as to what i t  shall be, and the conferring of authority or discretion 
as to its execution. The first may not be done, whereas the latter, 
if adequate guiding standards are laid down, is permissible under 
certain circumstances . . . it (the General Assembly) cannot vest 
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in a subordinate agency the power to apply or withhold the applica- 
tion of the law in its absolute or unguided discretion." Coastal High- 
way v. Turnpike Authority, supra. See to  the same effect 11 Am. 
Jur., Constitutional Law, Section 234; 16 C.J.S., Constitutional Law, 
Section 138. 

Respondent's contention in this connection is: (1) the language of 
the Urban Redevelopment Law does not create a standard or guide, 
and (2) "if the act  merely provided tha t  a redevelopment commis- 
sion was t o  be created upon the finding tha t  blighted areas existed 
then there would be no delegation of legislative authority," but the 
act goes further and vests in the municipality the legislative power 
to  determine in its unbridled discretion whether i t  is in the best in- 
terests of the public to create the redevelopment commission. 

G.S. 160-457(a) authoritizes each municipality, as defined in the 
Urban Redevelopment Law to  create a redevelopment commission. 
Subsection (b)  provides tha t  the governing body of a municipality 
shall not create a redevelopment commission unless i t  finds: "(1) 
That  blighted areas (as herein defined) exist in such municipality, 
and (2)  Tha t  the redevelopment of such areas is necessary in the 
interest of the public health, safety, morals or welfare of the resi- 
dents of such municipality." A "blighted area" is defined in G.S. 
160-456(q) as  follows: " 'Blighted area' shall mean an area in which 
there is a predominance of buildings or improvements (or which is 
predominantly residential in character), and which, by reason of 
dilapidation, deterioration, age or obsolescence, inadequate provi- 
sion for ventilation, light, air, sanitation, or open spaces, high density 
of population and overcrowding, unsanitary or unsafe conditions, or 
the existence of conditions which endanger life or property by fire 
and other causes, or any combination of such factors, substantially 
i m p a m  the sound growth of the community, is conducive to ill health, 
transmission of disease, infant mortality, juvenile delinquency and 
crime, and is detrimental to the public health, safety, morals or 
welfare; provided, no area shall be considered a blighted area nor 
subject to the power of eminent domain, within the meaning of this 
article, unless i t  is determined by the planning commission tha t  a t  
least two-thirds of the number of buildings within the area are of 
the character described in this subsection and substantially con- 
tribute to the conditions making such area a blighted area; provid- 
ed that  if the power of eminent domain shall be exercised under the 
provisions of this article, the respondent or respondents shall be en- 
titled to be represented by counsel of their own selection and their 
reasonable counsel fees fixed by the court, taxed as a part  of the 
costs and paid by the ~etitioners." 
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I t  is a fundamental rule of statutory construction that sections 
and acts i n  pari materia, and all parts thereof, should be construed 
together and compared with each other. Keith v. Lockhart, 171 N.C. 
451, 88 S.E. 640, Ann. Cas. 1918D 916; Blowing Rock v .  Gregorie, 
243 N.C. 364, 90 S.E. 2d 898; 50 Am. Jur., Statutes, Section 348. If 
the governing body of a municipality should find that "blighted 
areas" exist within its corporate limits, i t  logically follows that it 
is a finding to  the effect "that the redevelopment of such areas is 
necessary in the interest of the public health, safety, morals or wel- 
fare of the residents of such municipality." 

The General Assembly has prescribed a definite and adequate 
guide, and the governing body of the municipality in creating or 
not creating a redevelopment commission cannot act "in its abso- 
lute or unguided discretion." In  our opinion, and we so hold, the 
Urban Redevelopment Law does not confer any illegal delegation 
of legislative power upon petitioners in violation of Article 11, Sec- 
tion 1, of the North Carolina Constitution, as contended by respon- 
dent. We find support for the conclusion we have reached in the 
overwhelming weight of the authorities in other jurisdictions. Gokld 
Realty Co. v .  City of Hartford, 141 Conn. 135, 104 N.E. 2d 365; 
Opinion of the Justices, 254 Ala. 343, 48 So. 2d 757; Rowe v.  Housing 
Authority, 220 Ark. 698, 249 S.W. 2d 551; Redevelopment Agency 
of San Francisco v .  Hayes, 122 Cal. App. 2d 777, 266 P. 2d 105, cert. 
den. Van Hofl v. Redevelopment Agency of Sun Francisco, 348 US. 
897, 99 L. Ed. 705; State v .  Urban Renewal Agency, 179 Kan. 435, 
296 P. 2d 656; Zurn v .  Chicago, 389 Ill. 114, 59 N.E. 2d 18; People 
ex rel. Gutknecht v .  Chicago, 414 Ill. 600, 111 N.E. 2d 626; People 
ex rel. Gutknecht v .  Chicago, 3 Ill. 2d 539, 121 N.E. 2d 791; Zisook 
v. Mwyland Drexel Neighborhood Redevelopment Corp., 3 Ill. 2d 
570, 121 N.E. 2d 804; Crommett v .  City of Portland, 150 Me. 217, 
107 A. 2d 841; Herzinger v .  Mayor & City Council of Baltimore, 203 
Md. 49, 98 A. 2d 87; State ex rel. Dalton v .  Land Ulearance duthori- 
t y ,  364 Mo. 974, 270 S.W. 2d 44; Velishka v. Nashua. supra; Sorbino 
v. New Brunswick, 43 N.J. Super. 53-1, 129 A. 2d 473; Murray v .  La 
Guardia, supra; Foeller v .  Housing Authority of Portland, 198 Ore. 
205, 256 P. 2d 752; Belovsky v .  Redevelopment Authority, 357 Pa. 
329, 54 A. 2d 277, 172 A.L.R. 953; Opinion to  the Governor, 76 R.I. 
249, 69 A. 2d 531; Ajootian v .  Providence Redevelopment Agency, 80 
R.I. 73, 91 A. 2d 21; Nashville Housing Authority v .  ATnshville, 192 
Tenn. 103, 237 S.W. 2d 946; David Jeffrey Co. v .  Milwaukee, 267 
Wis. 559, 66 N.W. 2d 362; Hunter v .  Norfolk Redevelopment & 
Housing Authority, supra; Berman v .  Parker, supra; Anno. 44 A.L.R. 
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2d 142'7, et seq. See also Cox v. Kinston, supra. Respondent's assign- 
ment of error number two in this connection is untenable, and is 
overruled. 

Respondent assigns as error Judge Preyer's fourth conclusion of 
law to the effect that  the Urban Redevelopment Law does not confer 
upon petitioners the power to  grant to a person or set of persons ex- 
clusive or separate emoluments or privileges from the community 
not in consideration of public services, in violation of Article I, Sec- 
tion '7 of the North Carolina Constitution. 

G.S. 160-464(aj, set forth above, empowers the Redevelopment 
Commission to sell, exchange or transfer real property or any in- 
terest therein to a private person, but such sale, etc., is "subject t o  
such covenants, conditions and restrictions as may be deemed to  be 
in the public interest or to  carry out the purposes" of the Urban Re- 
development Law, and "may be made only after, or subject to, the 
approval of the redevelopment plan by the governing body of the 
municipality and after public notice and award as specified in" G.S. 
160-464 (b)  . G.S. 160-464 (b)  prescribes, "no sale of any property 
by the commission . . . or any contract with a developer shall be 
effected except after advertisement bid and awarded as hereinafter 
set out," except in case of a private sale to  the municipality or other 
public body as specified in subsection (c) (I) ,  (2) and (3)  of G.S. 
160-464. Subsection (b) provides all bids may be rejected, and fur- 
ther provides after receipt of all bids the sale shall be made to the 
highest responsible bidder. 

Respondent's contention is that the provision that the property is 
to  be sold "to the highest responsible bidder" means only that  there 
is no discrimination in the selection of the purchasers, and not that  
ultimately a certain person or set of persons may not receive special 
benefits, in that the Urban Redevelopment Law does not provide that 
the property shall be sold a t  its use value or actual value. 

Although the legislative findings and declaration of policy have 
no magical quality to make valid that  which is invalid, and are 
subject to judicial review, they are entitled to weight in construing 
the statute and in determining whether the statute promotes a public 
purpose or use under the Constitution. Velishka v. Nashua, supra. The 
ultimate result which the challenged statute seeks to achieve is to 
eliminate the injurious consequences caused by a blighted area in a 
municipality, and to substitute for them a use of the area which will 
render impossible future blight and its injurious consequences. The 
challenged statute is a preventive measure. A sale in a redevelopment 
area to a redeveloper, subject to  the restrictions placed around the 
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sale, etc., by the statute, is proper, for normally property should not 
be kept in public ownership but should be restored to the tax rolls 
when the public use has no further need for it. The sale is not the 
primary purpose of the project, but is only incidental or ancillary to 
it, and does not affect the public nature of the transaction as a whole. 
Such a sale, exchange, etc., cannot confer exclusive or separate emol- 
uments or privileges t o  a person or set of persons, for the sale is to 
be made after public notice to the highest responsible bidder, and 
all bids may be rejected: a sale, exchange, etc., in which all persons 
are entitled to bid, and i t  is a logical inference that  a t  such a sale, 
exchange, etc., the property will bring its fair market value. If not, 
the bid can be rejected. The great cities of Europe have been largely 
rebuilt through the expenditure of public moneys by the edicts of their 
rulers. If our cities are to be held unable, under our Constitution, to 
plan and construct such reconstruction projects, our cities must con- 
tinue to be marred by areas, which are centers of disease and crime, 
constitute vicious influences for the young, and while contributing 
little to the tax income to our cities, consume an excessive proportion 
of its revenues because of the extra services required for police, fire, 
health and other forms of protection. It may be that  the measure may 
prove eventually to be a disappointment, and is ill advised, but the 
wisdom of the enactment is a legislative and not a judicial question. 
The General Assembly has the right to experiment with new modes 
of dealing with old evils, except as prevented by the Constitution. 

We find support for the conclusion we have reached in the follow- 
ing cases: Opinion of the Justices (Ala.), supra; Rowe v. Housing 
Authority, (Ark.), supra; Redevelopment Agency of Sun Francisco v. 
Hayes, (Cal.), supra, cert. den Van Hoff v. Redevelopment Agency of 
San Francisco, 348 U.S. 897, 99 L. Ed. 705; State v. Urban Renewal 
Agency of Kansas City, (Kan.), supra; C'hicago Land Clearance Com- 
mission v .  White, 411 111. 310, 104 N.E. 2d 236; State ex rel. Dalton v. 
Land Clearance Authority, (Mo.) , supra; Velishka v. Il'ashua, (N.H.) , 
supra; Foeller v. Housing Authority of Portland, (Ore.), supra; Ajoo- 
tiun v. Providence Redevelopment Agency, (R.I.) , supra; Hunter v. 
Norfolk Redevelopment & Housing Authority, (Va.) , supra; David 
Jeffrey Co. v. Milwaukee, (Wis.), supra. See Anno. 44 A.L.R. 2d, p. 
1445-6, "Value of property transferred compared to  price." 

I n  this connection the Supreme Court of Pennsylvania said in 
Relovsky v.  Redevelopment Authority, supra: "One of the objections 
urged against the constitutionality of the Urban Redevelopment Act 
is the feature of the 'redevelopment project' which contemplates the 
sale by the Authority of the property involved in the redevelopment, 
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i t  being claimed tha t  thereby the final result of the operation is to 
take property from one or more individuals and give it to another 
or others. Nothing, of course, is better settled than that  property can- 
not be taken by government without the  owner's consent for the mere 
purpose of devoting i t  to the private use of another, even though there 
be involved in the transaction an incidental benefit to the public. But  
plaintiff misconceives the nature and extent of the pllblic purpose 
which is the object of this legislation. Tha t  purpose, as before point- 
ed out, is not one requiring a continuing ownership of the property 
as i t  is in the case of the Housing Authorities Law in order to carry 
out the full purpose of tha t  act, but is directed solely to the clear- 
ance, reconstruction and rehabilitation of the blighted area, and after 
that  is accomplished the public purpose is completely realized. When, 
therefore, the need for public ownership has terminated, i t  is proper 
that  the land be re-transferred to private ownership, subject only to 
such restrictions andl controls as are necessary to  effectuate the pur- 
poses of the act. It is not the object of the statute to  transfer property 
from one individual to another; such transfers, so far as they may 
actually occur, are purely incidental to the accomplishment of the 
real or fundamental purpose." 

Respondent's assignment of error number three to Judge Preyer's 
conclusion of law number four is overruled. 

Respondent assigns as error Judge Preyer's fifth conclusion of law 
to the effect tha t  as only funds derived from sources other than ad 
valorem tax revenue by the city of Greensboro have been used, ap- 
propriated or spent by petitioners, and tha t  sums in the  future will be 
appropriated from sources other than ad valorem tax revenue, the 
provisions of Article V, Section 3, of the North Carolina C~nst i t~ut ion,  
are not applicable to the determination of this proceeding. The find- 
ings of fact do not show that the funds spent or appropriated by peti- 
tioners here came from taxes levied, therefore, Article V, Section 3, 
of our Constitution is not applicable to a decision here. This assign- 
ment of error is overruled. A determination of the question whether 
or not the further provision of G.S. 160-470, that  "to obtain funds 
for the purpose, the municipality may levy taxes and may in the 
manner prescribed by law issue and sell its bonds" is constitutional 
is not before us for decision, and must await another day and another 
suit, when the question is squarely presented. 

We find no constitutional infirmity in the Urban Redlcvelopment 
Law to  the extent tha t  it has been challenged by assignments of error 
in this proceeding. Respondent's assignments of error numbers five 
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and six are overruled. Judge Preyer's unchallenged findings of fact, 
support hie conclusions of law, and his judgment based thereon. 

Affirmed. 

BOBBITT, J., concurring. I agree fully tha t  the condemnation of 
defendant's property may not be defeated on any ground asserted by 
defendant. 

While defendant pleaded the several constitutional provisions re- 
ferred to In the Court's opinion, i t  did not plead Article VII ,  Section 
7 ,  Constitution of North Carolina, which provides: "No county, city, 
town, or other municipal corporation shall contract any debt, pledge 
its faith or loan its credit, nor shall any tax be levied1 or collected 
by any officers of the same except for the necessary expenses thereof, 
unless approved by a majority of those who shall vote thereon in any 
election held for such purpose." Defendant's failure to  plead Article 
VII, Section 7, lends support to the view expressed in the dissenting 
opinion of Justzce Higgins. 

\17hether the City of Greensboro has authority to contract any debt, 
or to pledge its faith or loan its credit, or to levy or collect any tax, 
to provide funds to  effectuate the redevelopment project, unless ap- 
proved by a majority of the voters, is not presented for decision on 
this appeal. Assuming approval by a majority of the voters in such 
clectlon is requirrd, it would be futile as well as expensive to conduct 
such election if. after approval by a majority of the voters, i t  were 
then decided that  plaintiffs have no right to  condemn for reasons 
now asserted by dcfendant. Hence, I am persuaded the present de- 
cision 1s ju.tifiec1 even though all pertinent questions were not raised 
by dcfendant. Defendant, in my opinion, has fully and fairly present- 
ed on this appeal all available arguments bearing upon the questions 
presently considered and decided. 

With thls explanation, I concur. 

H r c c r ~ s ,  ,J., dissenting. The records in this case and in its predeces- 
sor. G'reensboro v .  TYall, 247 N.C. 516, 101 S.E. 2d 413, show a com- 
prel~ensive and far-reaching redevelopment plan for the  City of 
Greensboro. To carry out the plan will require the city and its agen- 
cies to levy taxes and to issue bonds. 

The clty has available the  sum of $15,600 for the purchase of the 
lot 20 x 90 feet here involved. I n  a highly technical sense the trans- 
action, therefore, may stop half a step short of butting head-on into 
the constitutional prohibition against expenditures of tax and bond 
tiioney without an approving vote. This little transaction involves 
3 lot which the city does not need except as a part of the plan. This 
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proceeding, therefore, appears to me to  be a trial balloon to see if per- 
chance this Court may be led along step by step to  the approval of 
the plan without requiring the city to  submit the issue to the voters. 
The city should be required to  face up to  the real issue. I vote t o  re- 
verse the judgment and diismiss this action on the ground that  i t  does 
not present a real controversy. 

CHARLES h1. IVEY, JR. ,  ADMINISTRATOR OF THE ESTATE OF CECIL G. KING,  
DECEASED, r. NORTH CAROLINA PRISON DEPARTMENT 

(Fi led  10  Jnne,  1960.) 

1.  State 5 3- 
Under the  Sta te  Tor t  Claims Act, the Sta te  waive? it> immunit;r from 

liability fo r  injuries resulting from the negligence of its officers. em- 
ployees arid s e n a n t s  if under the  same conditions :I private person 
would be liable, and the  Indust r ia l  Commission iq gi! en jurisdiction 
to  hear  and pass on such tor t  claims. 

2. Same: Master and Servant 5 4 9 -  

The  Sta te  Tor t  Claims Act expressly repealed a l l  prior laws ill con- 
flict therewith, Q.S. 143-291, and therefore this Act repealed any re- 
pugnant provisions of G.S. 97-13(c) prior to the  1957 amendment 

3. Same- 
The personal representative of a prisoner who is fatally injured 

while performing a n  assigned task a s  the  result  of the n ~ l i g e n t  ac t  
of an  employee of the Sta te  is entitled to prosecute a claim under the  
Tor t  Claims Act unless such right is withdrawn by the 1955 amendment 
to G.S. 97-13(c). 

4. S a m e  
The  1965 amendment to G.S. 97-13(c) (Chap. 809, P u b l ~ c  1,dn.h. 1957) 

does not have the effect of limiting the  liability of the Sta te  fo r  the  death 
of a prisoner resulting from the  negligence of a s ta te  employee to the 
payment of funera l  expenses under G.S. 97-13(c),  but the personal 
representative of the deceased prisoner may prosecute a claim under 
the Sta te  Tor t  Claims Act, since the  payment of funeral expenseb. even 
though a pa r t  of compensation, is  not the  payment of compensation :is 
defined in (2.8. 9 7 - 3 1 1 )  and the  1937 amendment applies by its eu11res.j 
terms only to prisoners and disrharged prisoners entitled to compensation. 

5. Statutes 5 13- 
Repeals by implication a r e  not farored hg the law and will not b~ 

indulged if there is  any other reasonable construction. 

RODSIAN, J. ,  dissenting. 

DESXY, J., joins in dissenting opinion. 
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APPEAL by plaintiff from Carr, J., November, 1959 Civil Term, 
CHATHAM Superior Court. 

This proceeding was instituted before the North Carolina Indus- 
trial Commission under the Tort Claims Act to  recover for the death 
of Cecil G. King alleged to have been caused by the negligent act 
of Edward Wright, an employee of the North Carolina Prison Depart- 
ment. The defendant filed a demurrer to the claim and asked that  i t  
be dismissed on the ground the personal representative of the deceased 
prisoner cannot maintain a tort claim action for that  his remedy under 
the Workmen's Compensation Act is exclusive. 

The hearing commissioner, upon stipulations and the evidence, 
made findings of fact that  in 1950 the deceased was committed to  
prison for armed robbery to serve a sentence of 17 to 25 years. Prior 
to  his imprisonment he earned from $40 to $100 per week. As a prison- 
er he earned a substantial income from the manufacture of leather 
goods and by taking still and moving photographs of prison activities. 
On the night of March 21-22, 1958, the deceased prisoner was order- 
ed to accompany Edward Wright, an employee of the defendant, to  
Raleigh for the purpose of taking a sick prisoner to the prison hos- 
pital. The hearing commissioner found: 

"4. During the night of 21-22 March 1958 the Lincolnton Prison 
Camp was under the command of Hugh A. Logan, Jr., Assistant 
Superintendent of the prison camp. Shortly before midnight on 
such night Mr. Logan had the deceased awakened and ordered 
or directed that  the deceased go with Edward Wright, an employee 
of the prison camp, to  Raleigh in order to take a sick prisoner 
to  the prison hospital. The deceased was ordered to make the 
trip as an assistant to Wright and to assist Wright on the trip 
in any way possible. The trip to Raleigh commenced a t  approxi- 
mately midnight, with Wright driving a prison pickup truck 
with cage on the back. The deceased rode with Wright in the 
cab of the truck and the sick prisoner was placed on a mattress 
in the cage a t  the back of the truck. 
" 5 .  While driving the prison truck towards Raleigh and in an 
easterly direction on U. S. Highway 64, Wright failed to  slow 
down before approaching the proximity of a stop sign on U. S. 
Highway 64 a t  the intersection of U. S. Highway 64-A, despite 
two or three signs warning of the intersection. Wright applied 
the brakes of the truck suddenly while driving 55 miles per hour, 
lost control of the truck, i t  went off the road and turned end 
over end near the junction of the intersecting highways. 
"6. The above named employee of the defendant, Wright, did 
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other than a reasonably prudent person would have done under 
the same or similar conditions. This constituted negligence upon 
his part and such negligence was the proximate cause of the acci- 
dent giving rise hereto. 
"7. As a result of the accident giving rise hereto deceased sus- 
tained severe injuries. The injuries resulted in the death of de- 
ceased a t  5:40 p m., on 22 March 1958." 

The hearing commissioner sustained the demurrer. The full com- - 
mission and the superior court upon review sustained the ruling on 
the demurrer. From the order accordingly entered in the Superior 
Court of Chatham County, the plaintiff appealed. 

T. W. Bruton, Attorney General, Bernard A. Harrell, Trial At- 
torney, for the State. 

Martin & Whitley, By: Robert M.  Martin for plaintiff, appellant. 

HIGGINS, J. The General Assembly, by Article 31 of Chapter 143, 
General Statutes, has constituted the North Carolina Industrial Com- 
mission a court with jurisdiction to  hear and pass on tort claims 
against the State Board of Education, State Highway Commission, 
and all other departments, institutions and agencies of the State. The 
State is made liable up t o  $10,000 for the negligent act of its officers, 
employees and servants if under the same conditions a private per- 
son would be liable. Turner v. Board of Education, 250 N.C. 456, 
109 S.E. 2d 211; Lawson v. State Highway & Public Works Commis- 
sion, 248 N.C. 276, 103 S.E. 2d 366; Alliance Co. v. State Hospital, 
241 N.C. 329, 85 S.E. 2d 386; Lyon dE. Sons, Inc. v. AT. C. Stnte Board 
of Education, 238 N.C. 24, 76 S.E. 2d 553. 

The Industrial Commission's findings of fact established that the 
plaintiff's intestate, a prisoner, while performing an assigned task, 
met his death as result of the negligent act of Edward Wright, an 
employee of the State, while acting within the scope of his employ- 
ment. Thus the findings established the plaintiff's right to assert this 
claim on behalf of his intestate unless some other provision of law 
withdraws the right. 

The plaintiff contends tha t  nowhere in the law is the right to main- 
tain the tort action withdrawn. On the other hand, the defendant 
contends that  G.S. 97-10 and G.S. 97-13, subsection (c) as amended, 
provide a remedy under the Workmen's Compensation Act which is 
exclusive. G.S. 97-10 grants rights and remedies where the employer 
and employee have accepted the provisions of the Workmen's Com- 
pensation Act. G.S. 97-13 exempts from the provisions of the Work- 
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men's Compensation Act the following: ( a )  railroad employees; ( b )  
casual employees, domestic servants, farm laborers, Federal govern- 
ment employees, employers of less than five employees; (c) "Prison- 
ers.-This article (Workmen's Compensation) shall not apply t o  
prisoners being norked by the State or any subdivision thereof, ex- 
cept to the following extent: Whenever any prisoner assigned to  the 
State Prlaon Department shall suffer accidental injury arising 
out of :ind in  t he  course of the employment to  which he has been 
assigned, if the results of such injury continue until after the date  of 
the lawful discharge of such prisoner to  such an extent as  to  amount 
to a disability as defined in this article, then such discharged prison- 
er may (emphasi,~ added) have the benefit of this article by applying 
to the Industrial Commission as any other employee; provided, such 
application 1s made within 12 months from the date of discharge; 
and provided, further, . . . (here follow provisions not here material) 
and no award other than burial expenses shall be made for any prison- 
er whose accident results in death. . . ." The foregoing provisions of 
G.S. 97-10 and 6.8.  97-13 were in effect, when the Tort  Claims Act 
(G.S. 143-291) was passed in 1951, repealing all inconsistent provi- 
sions of law. 

In  1957, Public Laws, Ch. 809, amended G.S. 97-13, subsection (c) 
by the following: "The provisions of G.S. 97-10 shall apply to prison- 
ers and discharged prisoners entitled to  compensation under this 
subsection and to the State in the same manner as  said section ap- 
plies to employees and employers." As stated by Bobbitt, J., in Law- 
son v. Highwag Commission, 248 N.C. 276, 103 S.E. 2d 288, "G.S. 
97-13(ci conferred limited rights upon prisoners in  a special classifi- 
cution, t o  wit, those assigned to work under the supervision of the  
State Highway 8 Public Works Commission, in the event they suffer- 
t c t  'accidental injury arising out of and in the course of employment 
to wllicli . . . assigned.' No provision was made for other prisoners." 
. . . 

"With knowledge. actual or presumed, of the limited rights there- 
tofore conferred upon prisoners in this special classification, the Gen- 
eral ilssembly of 1951 enacted the Tort  Claims Act. . . . It did not 
exempt any prisoners from its provisions. I n  Gould v .  Highway Com- 
mission. 245 N.C. 350, 95 S.E. 2d 910, this Court held t h a t  a prisoner 
not in said special classification was entitled to  recovery under the 
Tort Claims Act." The case then raised the question whether the  1957 
amendment to G.S. 97-13(c) denied to prisoners on assigned tasks 
rights conferred by the Tort Claims Act. 

As stated by Justice Bobbitt in the Lawson case, G.S. 97-13 (c) is 
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not free from ambiguity. The purpose and meaning of the 1957 an~ecd-  
ment were not directly involved in tha t  case. Here i t  is involved. Any 
inconsistencies between suhsection ( c )  before the amendinent and 
t h e  Tort Claims Act were repealed by the latter. The question now 
is whether the 1957 amendment withdraws the plaintiff's right to :IS- 

sert a tort claim. 
If the Legislature intended to withdraw altogether a prisoner's right 

to pursue a tort claim, the logical proccdurc would bt. by ~ t n e n d -  
ment to thc section of the Tort Claims Act which gave thc right. No 
valid reason is suggested why the withdrawal, if such utw intended, 
should be by an amendment tucked away in a lumhled and confusing 
subsection which is an exception followcd hy two proviw. to the 
section of the Workmen's Compensation Act, entitled, "Exceptions 
from provisions of article." Interpretation of $97-13, snbsection ( c ) ,  
originally and after the amendment, presents a problem in leg,il quad- 
ratics. The amendment makes no reference t o  the Tort Claims Act. 
"Repeals by implication are not favored by the law and u-ill not be 
indulged if there is any other reasonable construction." Cab Co. v. 
Charlotte, 234 N.C. 572, 68 S.E. 2d 433. "The presumption is against 
the intention to  repeal where express terms are not used, and will not 
be indulged if by any other reasonable construction the statutes may 
be reconciled and declared to be operative without repugnance. 'To 
justify the presumption of an intention to repeal one statute by ano- 
ther, either the two statutes must be irreconcilable, or the intent to  
effect a repeal must be otherwise clearly expressed.'" Spaugh v .  
Charlotte, 239 N.C. 149, 79 S.E. 2d 748; McLean v. Board of Elections. 
222 N.C. 6, 21 S.E. 2d 842; Kelly v. Hunsuclcer, 211 N.C. 153, 189 
S.E. 664; Story v. Commissioners, 184 N.C. 336, 114 S.E. 193. 

Actually, by its own terms, the 1957 amendment applies only to 
prisoners and discharged prisoners entitled to compensation under this 
subsection. The limitation in the amendment tha t  it .hall apply to 
prisoners and discharged prisoners entitled to compensation does not 
require - even if it permits - the interpretation placed upon i t  by 
the Prison Department tha t  the payment of burial expenses consti- 
tutes the payment of compensation. The term compensation as used 
in the Workmen's Compensation Act is defined in G.S. 97-2(11): 
"When used in this article unless the context otherwise requires . . . 
means the money allowance payable to an employee or to his depend- 
ents as provided for in this article, and includes funeral benefits pro- 
vided herein." As defined by this Court in Rranham V.  Panel Co., 223 
N.C. 233, 25 S.E. 2d 865: "Compensation in the connection in which it 
is used in this ,4ct means money relief afforded according to a scale es- 
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tablialied and for the person designated in the Act." I n  Whit ted  v. 
Palmer-Bee Co., 228 N.C. 447, 46 S.E. 2d 109, the Court said: "Com- 
pensation is defined in our statutes as the money allowance payable 
to an ernployee or his dependents, including funeral expenses." 

To  be sure, the definition includes burial expenses, but i t  takes 
the whole to constitute con~pensation and not one of its parts. A vest 
is a part  of a suit of clothes, but a vest cannot be called a suit. Sure- 
ly compensation for wrongful death involves more than the burial of 
the body. 

The  rule against repeal by implication requires us to hold the plain- 
tiff's right t o  have the tort claim heard and passed on has not been 
withdrawn. If the Legislature intended to exclude prisoners, all i t  
had to do was pass a simple amendment to  the Tort  Claims Act say- 
ing, "prisoners assigned by the courts to  work under the State Prison 
Department are excluded.'' Intention to withdraw a prisoner's right 
to  assert a tort claim cannot be presumed as a result of the amendo- 
ment to the Workmen's Compensation Act in its present form and 
setting. 

The claimant administrator is entitled to  have the North Carolina 
Indus t~ ia l  Commission hear and pass on his tort  claim against the 
Prison Department. The judgment of the Superior Court sustaining 
the demurrer is 

Reversed. 

RODMAN, J . ,  dissenting. To  determine plaintiff's right to recover 
it is necessary, I think, to see what rights he possessed a t  common 
law and how those rights may have been enlarged by statute. 

At common law an employee who was negligently injured by ano- 
ther had a right of action against the party causing the injury. The 
common law held an employer liable for the acts of his employees 
when done in the course of their employment. Hence when an em- 
ployee was negligently injured by another employee, not a fellow 
servant, he had a right of action against the employee who inflicted 
the injury or against the employer or against both. 

The rule of respondeat superior did not apply when the State or 
one of its agencies was the employer. The doctrine of governmental 
immunity forbade the injured party to  sue. This rule of governmental 
immunity was applied in Clodfelter v. State,  86 N.C. 51, to  defeat 
recovery by a convict who was injured by the negligence of his super- 
visor. The rule of governmental immunity declared in the Clodfelter 
case has been applied indiscriminately in denying claims made by em- 
ployees of the Prison Department and by prisoners. Moody v. State 
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Prison, 128 N.C. 12; Gentry v. Hot  Springs, 227 N.C. 665, 44 S.E. 2d 
85. 

I n  1929 a new public policy was declared by the State with respect 
to compensation of workers for injuries sustained in the performance 
of tasks to which they were assigned. The Legislature enacted our 
Workmen's Compensation Act, c. 120, P.L. 1929. After 1 July 1929, 
the effective date of that Act, an employee working for an employer 
who had not rejected the provisions of the Act was not required to 
prove negligence proximately causing his injuries. Common law de- 
fenses of contributory negligence, assumption of risk, and fellow 
servant could no longer be used to defeat his claim. It was sufficient 
to show injury arising out of and in the course of his employment. The 
amount to  be paid was fixed by statute to provide fair compensation 
based on the nature and extent of the injuries. The original Act with 
the subsequent amendments now appears as c. 97 of the General Stat- 
utes. 

By express language the word "employer" included the State and all 
its political subdivisions. Sec. 2 (c) ,  c. 120, P.L. 1929, G.S. 97-2(3). 
This section likewise defined employment and employee. Doubtless 
because of the breadth of these definitions and the sicgle reason of 
governmental immunity assigned for denying liability in the C'lodfelte?. 
and M o o d y  cases, supra, the Legislature dieemed i t  wise to  rnake it 
clear tha t  the Act was not intended to  permit a prisoner to claim 
cornpensattion even though he might be assigned to  work with frer 
labor. Hence the i lct  expressly provided in sec. 14(c ) ,  (G.S. 97-13 (c) ) : 
"This act shall not apply to State prisoners nor to  County convicts." 

Court decisions and legislative history establish beyond peradven- 
ture that a prisoner could not, prior to  1941, collect compensation from 
the State or its subdivisions for injuries negligently inflicted while 
serving his sentence. The Legislature of 1941, as i t  had a right to do, 
elected to permit certain prisoners to  receive compensation for dis- 
abilities which continued after the prison term had expired. 

C. 295, P.L. 1941, is entitled: "AN ACT T O  AMEND CHAPTER 
ONE H U N D R E D  .AND TWENTY OF T H E  PUBLIC LAWS OF 
ONE THOUSAND N I N E  H U N D R E D  AND TWENTY-NINE, SO 
AS T O  PROVIDE CERTAIN BENEFITS O F  T H E  WORKMEN'S 
COMPENSATION ACT FOR PRISONERS I N J U R E D  WHILE 
ENGAGED I N  HIGHWAY WORK." It rewrote subsection (c)  of 
section 14 of the original Act and made i t  read: "This act shall not ap- 
ply to  prisoners being worked by the State or any subdivision there- 
of, except to  the following extent: Whenever any prisoner assigned 
to the State Highway and Public Works Commission shall suffer ac- 
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cidental injury arising out of and in the course of the employment to 
which he had been assigned, if the results of such injury continue 
until after the date of the lawful discharge of such prisoner to  such 
an extent as to  amount to  a disability as defined in this act, then 
such discharged1 prisoner may have the benefit of this act by apply- 
ing t o  the Industrial Commission as any other employee . . ." 

The language of both the caption and the statute itself are impor- 
tant. The original statute made no distinction between prisoners who 
were assigned to work and those confined without such assignment, 
this for the sound reason that  a right did not accrue to any worker 
unless the injury arose out of and in the course of employment. The 
intent of the Legislature is, I think, plain. It said that the mere fact 
that  one was a prisoner did not defeat his right to  compensation for 
injuries austained when under like circumstances a worker not a 
prisoner would be entitled to recover; but it made it equally plain 
that  no right to  compensation existed so long as the worker was serv- 
ing his prison term. The benefits accrue only in the event the disability 
continues beyond the prison term. Governmental immunity was waiv- 
ed in a limited area. 

Increasing governmental activity in the broad field of communica- 
tions-the construction and maintenance of highways and the trans- 
portation of school children-partly performed by private contrac- 
tors and partly by the State with prisoners or hired labor, inevitably 
resulted in injuries to citizens other than those a t  work. Each session 
of the Legislature was confronted with an increasing number of claims 
with respect to which i t  was requested to  waive governmental im- 
munity and pay for losses sustained resulting from the negligence 
of some agent or employee of the State. 

By 1951 the number of such claims so presentedr to the Legislature 
exceeded 200. I t s  committees did not have time to  investigate the 
facts on which the obligation t o  pay was based. Hence the enactment 
of c. 1059, Session Laws 1951, the so-called Tort Claims Act. 

Tha t  Act authorized the Industrial Commission to  investigate the 
claims there listed, in excess of 200, and if the injuries asserted "arose 
as a result of a negligent act of a State employee while acting within 
the scope of his employment" to  award compensation. Not only was 
the Commission authorized to investigate the claims listed, but i t  was 
authorized t o  determine if claims subsequently asserted were the re- 
sult of negligent acts of a State employee. 

T o  properly determine the character of claims thereafter arising 
as to which the Commission was authorized t o  investigate andl award 
compensation, i t  is, I think, important t o  look a t  the character of the 
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claims expressly referred to the Commission for deterniination. A 
casual examination of the claims listed in the -4ct of 1951 will show 
their nature and character. There is no suggestion in those claims 
that  the State should compensate a prisoner for injuries sustained by 
him. I do not believe the  Legislature would give to  the  Industrial 
Commission authority to  award compensation to a prisoner for in- 
juries sustained by the negligence of his supervisor without clearly 
and expressly so stating. 

hIy thought tha t  the Legislature did not intend tha t  the Tort Claims 
Act should have the sweeping effect attributed to  i t  is fortified, I 
think, by the provisions of c. 1314, Session Laws 1953, where i t  ex- 
pressly kc la red  that  the Tort Claims Act did not apply to  clairns 
based on the negligence of doctors, surgeons, nurses, and other em- 
ployees where medical or surgical treatment is given. 

Alliance C'o. v. State Hospital, 241 N.C. 329, 85 S.E. 2d 386, in- 
volved the liability of the State for damage sustained by p l a i n t 3  
when struck by a motor vehicle operated by a prisoner on business 
for the State. Except for the fact that  the driver was a prisoner, the 
claim fell squarely in the class of claims expressly referred to the In-  
dustrial Commission by the Legislature in 1951. When claim was pre- 
sented, the State denied liability because the driver of the State's mo- 
tor vehicle was a prisoner and because a prisoner was not an em- 
ployee. Hence, said the State, the Tort Claims Act had no applica- 
tion. This Court held, no liability existed. Justice Bobbitt, in concur- 
ring in the opinion written by the present Chief Justice, said: "In my 
opinion, our Tort Claims Act should be strictly construed. This is in 
accord with t,he rulings of most courts. 49 Am. Jur., States, Territories, 
and Dependencies, sec. 97; 81 C.J.S., States, sec. 215. Waiver of im- 
munity beyond the provisions of the Act as strictly construed is a 
matter for determination by the General Assembly." This rule of con- 
struction was given express approval by the entire Court in Floyd v. 
Highway Corn., 241 N.C. 461, 85 S.E. 2d 703. 

The  Leg~slature was in session when the case of dlliance v. State 
Hospital, supra, was decided. It disagreed with the conclusion of this 
Court that the operator of the State's vehicle was not an employee 
within the meaning of the Tort Claims Act. Hence it enacted c. 400, 
Session Laws 1955, ratified 31 March 1955. 

The original -4ct authorizing compensation where the "result of a 
negligent act of a State employee acting within the  scope of his em- 
ployment" was by the 1955 Act changed to authorize compensation 
for injuries which "arose as a result of a negligent act or omission 
of any officer, employee, voluntary or involuntary servant or agent of 
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the State." The Legislature clearly expressed its intent to  enlarge thc 
class for whose acts the State would be liable and for the character 
of the acts, whether acts of commission or omission, but i t  did not 
intimate that  i t  intended1 to enlarge the class of those entitled to  re- 
ceive compensation and to shift those entitled to  compensation under 
the workmen's Compensation Act t o  claimants under the Tort Claims 
Act. I t  is, I think, important to  note the distinction which Justice 
Bobbitt points to  in the case of Alliance Co. v. State Hospital, supra, 
between agents and employees. Fearful tha t  these two words might 
not suffice t o  cover all who acted for the State, the Legislature ex- 
pressly included officers and servants. 

This Act was amended later in the session to  delete the provision 
making the State liable for acts of omission and the words "voluntary 
or" as applied to  servants. C. 1361, S.L. 1955. 

It will be noted that  no exemption is made for injuries resulting 
from the negligence of surgeons, nurses, and other employees a t  hos- 
pitals a t  Chapel Hill, Raleigh, Morganton, or other places where 
surgical and medical treatment is rendered. Notwithstanding this 
omission, recalling the reason which led to the enactment of c .  400, 
S.L. 1955, I doubt if the Legislature intended to repeal the exemption 
expressly declared in 1953. 

I do not think the Legislature intended to deny to a prisoner the 
benefit of the Workmen's Compensation Act because the negligence 
of the prisoner and a supervisor caused the injury. I think the Legis- 
lature meant, as the 1941 amendment to  the Workmen's Compensa- 
tion Act declared, that  a prisoner injured in work which he was assign- 
ed to  do should have the benefit of that Act. 

Eleanor Rush, a prisoner in Women's Prison, died in August 1954. 
The administratrix of her estate filed claim for compensation with 
the Industrial Commission, asserting her death was caused by the 
negligent act of prison officials and employees. The Commission heard 
the claim, found the asserted negligence, and awarded, compensation. 
The award so made was affirmed by this Court. The right to recover 
under the Tort Claims Act was not raised or debated. Liability was 
made to depend on the question of whether there was any evidence 
of negligence, and if so, did the evidence establish as a matter of 
law the prisoner's contributory negligence. This Court sustained1 the 
findings of the Industrial Commission on the debated issues of negli- 
gence and contributory negligence. See Goluld v. Highway Corn., 245 
N.C. 350, 95 S.E. 2d 910. 

Eleanor Rush's death could not by any stretch of the imagination 
be said to be an injury "arising out of and in the course of the em- 
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ployment to  which (s)he had been assigned.'' The provisions of the 
Workmen's Compensation Act could not possibly apply to her. But 
that case has importance here only because of the reliance placed on 
it  in the subsequent case of Lawson v. Highway Corn., 248 N.C. 276, 
103 S.E. 2d 366, holding that  the Tort Claims Act was intended to 
permit any prisoner to  sue for injuries negligently inflicted. 

The opinion in the Rush case (Gould v. Highway COWL., supra) 
was published in the Advance Sheets on 1 February 1937. The Legis- 
lature then in session enacted c. 809, S.L. 1957. The Act was ratified 
in May 1957. The caption reads: "AN ACT TO AMEND G.S. 97- 
13(C) AS I T  RELATES TO COMPENSATION TO BE PAID 
PRISONERS WHO ARE INJURED WHILE PERFORMIKG AS- 
SIGNED WORK." Sec. 2 provides: "Subsection (c) of Section 97-13 
of the General Statutes is hereby amended by adding a t  the end 
thereof the following: 

'The provisions of G.S. 97-10 shall apply to prisoners and discharged 
prisoners entitled to compensation under this subsection and to  the 
State in the same manner as said Section applies to  employees and 
employers.' " 

I cannot conceive the Legislature intended to give prisoners the 
right to  choose between the Workmen's Compensation and the Tort 
Claims Act. If it  did not and the Tort Claims Act repealed the right 
of prisoners to claim the benefit of the Workmen's Compensation Act, 
c. 809, S.L. 1957, was and is meaningless. Certainly the Legislature 
had some purpose in mind when it  enacted the quoted statute. To 
me the statute says this: Prisoners who are assigned to work and 
while performing the task to  which they are assigned are entitled to 
the basic rights of the Workmen's Compensation Act. This right is 
their sole right against the State. They need not establish negligence 
on the part of the State, nor will contributory negligence defeat the 
claim. They are not required to wait until the term of confinement has 
expired. They are entitled to  compensation from the date of disability. 
The amount of compensation is, however, limited to ten dollars per 
week. 

If the statute does have that  meaning, i t  follows that  plaintiff can- 
not recover under the Tort Claims Act. His intestate was a t  the time 
of the injury resulting in his death engaged in work to which he was 
specifically assigned. 

Because recovery under the Workmen's Compensation Act is limit- 
ed to funeral expenses is insufficient reason, in my opinion, for casting 
aside legislative language. I can think of no meaning which can be 
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given to the 1957 language unless it  is to be read with the 1941 Act 
and is given the meaning ascribed above. 

The views which I have expressed are, I recognize, contrary to  
what was decided in Lawson v. Highway Corn., supra. Further study 
of the question convinces me we then misinterpreted legislative intent 
as expressed in enactments prior to 1957. It is to  be noted that  the 
opinion in the Lawson case expressly declares that  i t  is based on 
legislative intent as expressed prior to 1957 and does not undertake 
to give effect to  the 1957 statute. 

The conflict between G.S. 97-13, as amended in 1957, and the Tort 
Claims Act, as amended in 1955, as interpreted by the majority, is, 
I think, certain t o  call for the ascertainment of legislative intent in 
cases to arise in the future. The Legislature may, when i t  convenes 
in February, feel the subject justifies a clear and unmistakable ex- 
pression of its intent. 

DENNY, J., joins in d~issent'ing opinion. 

ROBERT L. JOSES, JR., THROUGH HIS GUARDIAN, BLANCIEIE I. JONES 
(HOLTZ), A N D  BLANCHE I. JONES (HOLTZ), INDIVIDUALLY, V. 

HOME BUILDING & LOAN ASSOCIATION OF THOMASVILLE, 
NORTH CAROLINA. 

(Filed 10 June, 1980.) 

Appeal and  E r r o r  7- 
A defendant may file a demurrer ore tr)!us in the Supreme Court on 

the ground that  the complaint, together with any amendment thereto, 
fails to state facts sufficient to constitute a cause of action. 

Waters  and Water  Courses 5 5a- 
Subterranean waters a re  generally classified a s  (1) streams or bodies 

of water flowing in fixed or definite channels, the existence and loca- 
tion of which are  known or ascertainable from surface indications or 
other means without escavations for that purpose, and (2)  percolating 
waters, which ooze, seep or filter through the soil beneath the surface, 
or which flow in a course that is unknown or undefined, and not dis- 
coverable from surface indications without excavations for that purpose. 

Waters  and Water  Courses 8 5 b  
The rights and liabilities of adjacent land owners in regard to sub- 

terranean streams a re  gorerned, so fa r  a s  practical, by the rules govern- 
ing surface streams. 

Waters  and W a t a  Courses § 5a- 
I n  order for the law of subterranean streams to be applicable in de- 
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teruining the rights ant1 liabilities of adjacent land owners, it is re- 
quired not only that such streams flow in a well defined channel but 
also that the owner of the land through which they flow know of their 
existence or that  their existence be discoverable from the surface of 
the earth without the necessity of any excavation. 

Waters  and  Water  Courses 5 b  
A person who obstructs the flow of a subterranean stream, in like 

manner as  a person who obstructs the flow of a surface stream, is liable 
in damages for the resulting flooding of lands of a contiguous owner, 
since ordinarily he knows to a substantial certainty that such action 
will result in the flooding of the adjacent land. 

Waters  and  Water  Courses § 5c- 
A land owner who obstructs or diverts percolating waters ordinarily 

does not know to a substantial certainty what the consequences will be, 
and he is not liable for damage resulting to a contiguous land owner 
so long as  his acts do not exceed the bounds of a reasonable exercise 
of his proprietary rights or a reasonable use of such percolating waters, 
and therefore do not violate the maxim "sic utere ttco ut a l i m u n ~  non 
laedas." 

Pleadings 1 2- 
The function of a complaint is to state in a plain and concise man- 

ner the material, essential or ultimate facts which constitute the cause 
of action; the pleader is not required to plead the law and should not 
plead the evidence to prove the ultimate facts. G.S. 1-122(2). 

Pleadings § 1% 
Upon demurrer, the complaint will be liberally construed with a view 

to substantial justice between the parties. G.S. 1-151. 

Waters  a n d  Water  Courses 5 5a- 
Allegations to the effect that defendant obstructed a subterranean 

stream, resulting in the flooding of the basement of plaintiff's house 
on a n  adjacent lot, are held sufficient to state a cause of action for the 
obstruction of a subterranean stream, i t  not being required that the 
complaint set forth the legal definition of a subterranean stream. 

10. S a m e  
The complaint in this action, together with its amendment, ia held 

to state facts sutlicient to constitute a cause of action for the obstruction 
of percolating water in a negligent manner and the failure to use reason- 
able care to provide adequate drainage. 

11. Waters a n d  Water  Courses § 5 b  
Plaintiffs' evidence in this case i s  hem insufficient to establish a 

predicate for the application of the law of subterranean streams, there 
being no evidence that there was anything on the surface of the ground 
to indicate a subterranean stream, except the entrance of a stream 
into a nearby manhole, and plaintiffs' testimony of a civil engineer to 
the effect that  he knew nothing of the depth or width of the stream or 
where it  originates or terminates, but that he platted the stream a s  a 
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conclusion from his observation of water in the manhole together with 
the contour of the land, etc., being no more than abstruse speculations 
of a n  expert. 

12. Waters  a n d  Water  Courses § 5- Evidence held sufficient to  make  
o u t  cause of action for  negligent obstruction of percolating waters. 

Plaintiff's' evidence to the e ~ & t  that defendant's lot was lower than 
ulaintiffs' adjacent lot, that  defendant in constructinn a building on its 
iot dug footings several feet below the level of plaintiffs' basement and 
constructed a brick wall on the concrete footings, that  immediately 
upon the construction of the wall water began to seep in plaintiffs' 
basement, that  defendant pumped water from the excavation for his 
footings and from plaintiffs' basement, that defendant's contractor then 
constructed a terra cotta tile drain, which stopped the seepage of water 
into plaintiffs' basement for a short while, but which was insufficient to 
prevent the almost constant seepage of water into plaintiffs' basement 
thereafter, i u  held sufficient to show a negligent obstruction of percolat- 
ing waters by defendant, precluding nonsuit in plaintiffs' action to re- 
cover damages to his property from the resulting flooding. 

13. Appeal and  E r r o r  5 55- 
When a case has been tried under a misapprehension of the pertinent 

principles of law and of the facts, the verdict and judgment will be 
vacated and a new trial ordered. 

APPEAL by defendant from Olive, J., September 1959 Civil Term, of 
DAVIDSON. 

The jury found by its verdict that  defendant wrongfully obstructed 
a subterranean stream or streams of water flowing through its lands 
from the lands of plaintiffs, and awarded $7,000.00 as damages. 

From judgment on the verdict, defendant appeals. 

Stoner $ Wilson and Wilson & Saintsing for plaintiffs, appellees. 
E.  W .  Hooper, L. R o y  Hughes and Chades  W .  Mauze for defendant, 

appel1an.t. 

PARKER, J. Defendant, as i t  had a right to do (G.S. 1-134; Howze 
v. McChl1, 249 N.C. 250, 106 S.E. 2d 236), filed in the Supreme Court 
a demurrer ore tenus to  the complaint, and an amendment thereto 
allowed by the trial court in its discretion after the close of all the 
evidence introduced by plaintiffs and defendant, for the reason that  
the complaint, and the amendment thereto, does not state facts suffi- 
cient to constitute a cause of action, in that  the complaint, and the 
amendment thereto, fails to  allege that  defendant had any knowledge 
of an underground stream running through its land or that  any under- 
ground stream could be ascertained from surface indications, and prays 
that the action be dismissed. 
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The facts alleged in the complaint are in substance as follows: 
Plaintiffs own in fee a lot of land fronting 60 feet on M7inston Street 
In the city of Thomasville, and having a depth of 113 feet. Situate 
on this lot 1s an eight-room dwelling house, which they rent. Defend- 
ant owns a lot of land situate on the north side of plaintiffs' lot, and 
runnlng 89 feet on Winston Street and parallel with West Guilford 
Street 120 feet. When defendant purchased this lot of land, it was 
much lower than plaintiffs' lot, and) water from springs located on 
plaintiffs' lot and the lot purchased by defendant flowed through a 
channel or channels across the lot purchased by defendant into a storm 
drain of the city of Thomasville, and that  surface water accumulated 
from the surrounding property and emptied into such drain. Such con- 
ditions 11ad existed for 20 years, andl were well known to  defendant 
a t  the time it purchased its lot. In  May 1958 defendant made excava- 
t~onb for the constluctioa of a brick building on its lot. For the south 
wall of ~ t s  bullding defendant dug footings several fect bclow the level 
of the basement of plaintiffs' house, and then erected a brick wall 
several feet above the surface of the land, thereby cutting off the flow 
of the springs and surface water, and causing water to  back up in 
plaintiffs' basement and permanently diamage plaintiffs' house, the 
particulars of which damage are alleged in detail. 

In  maklng escavation for the footings and the building of the south 
wall defendant failed to use due diligence to ascertain the nature and 
character of the soil to  be excavated, the extent of the excavations to 
be made, and the footings necessary. Defendant failed to use reason- 
able care to  make provisions for carrying off the underground1 and 
surface ~ a t e r . .  Defendant, by digging the footings several feet be- 
low plaintiffs' basement for the south wall of its building, negligently 
failed to use reasonable care to provide adequate drainage for the 
surface waters conling on its lot from plaintiffs' lot. Tha t  all thls 
caused damage to  plaintiffs' house. 

Defendant filled in its lot higher than plaintiffs' lot without making 
adequate provisions to take care of the waters which accumulated 
through undrrground streams, springs, and surface waters which has 
caused damage to plaintiffs' house to  the extent that  it is becoming 
unfit for use as residential property. 

The amendment to the complaint alleges in substance the follow- 
ing: Defendant well knew before it began in April and May 1958 
the construction of a building on its lot adjacent to plaintiffs' house 
that plaintiffs' land was south of and higher in elevation than its own, 
and defendant knew, or in the exercise of due diligence should have 
known, that surface and underground water urouldi flow in its natural 
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course from the land of plaintiffs onto and across its own land. To  
construct this building defendant dug adjacent to plaintiffs' land a 
foundation wall ditch 12 to  15 inches wide, about 9 feet deep, and 
about 60 feet long into which underground water in large quantities 
flowed from the south side. Defendant ltnew, or in the exercise of due 
diligence should have known, that  the building of a foundation wall 
in this ditch would cause underground water to  back upon the prem- 
ises of plaintiffs on which was located a dwelling house with a base- 
ment about 4 to 5 feet below the ground level and higher than the 
bottom of the foundation wall. Notwithstandung these facts, defend- 
ant built a foundation wall in the ditch which obstructed the pas- 
sage of underground water or a subterranean stream from plaintiffs' 
land onto and across its own land, causing the water to back up upon 
plaintiffs' premises resulting in damages to plaintiffs' land and the 
dwelling house thereon, and constituting an unlawful invasion of 
plaintiffs' property. 

Defendant assigns as error the denial of its motion for judgment 
of nonsuit renewed a t  the close of all the evidence. Defendant also 
assigns as error the denial by the trial court of its prayer for a direct- 
ed verdict in its favor for the following reasons: One, plaintiffs in- 
troduced no evidence tending to show any damage resulting from the 
obstruction of surface water. Second, plaintiffs' evidence tends only 
to  show the presence of subsurface water on their premises, which i t  is 
well settled, will be presumed to be percolating water. Plaintiffs have 
no evidence tending to show a clearly defined channel containing sub- 
terranean water, the location and existence of which are known or as- 
certainable from surface indications. Therefore, plaintiffs are not en- 
titled to recover anything for damages due to  underground waters. 
Defendant also demurred ore tenus in the trial court to  the complaint, 
and further assigns as error the allowarice by the trial court of plain- 
tiffs' motion to amend their complaint made a t  the close of all the 
evidence. 

Plaintiffs' evidence favorable to  them ten& to show the following 
facts: Plaintiffs own an eight-room dwelling house with bath and 
basement, which they rent, situate about eight feet from their north 
property line, which line is adjacent to defendant's line, on Winston 
Street in the city of Thomasville. The basement is built of reinforced 
concrete with a brick foundation and a three-inch thick concrete floor, 
and has in i t  two rooms and a bath. 'The south wall of defendant's 
building is erected right on its south property line, and runs the 
entire length of plaintiffs' house. 

Defendant's lot, which is north of plaintiffs' lot, extends from plain- 
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tiffs' nortfh line to  west. Guilford Street. From plaintiffs' lot t o  West 
Guilford Street there is a decline or slope of about eight feet: the 
change in elevation from plaintiffs' house to the south wall of de- 
fendant's building is about three feet. Defendant's lot had been filled 
in with dirt by t,lie cit,y of Thomasville, and was damp and wet all the 
time. West of defendant's property and northwest of plaintiffs' prop- 
erty the land was gram up with willows, and the soil was wet, and 
water stood there a good deal of the time. The land south of plaintiffs' 
lot is much highrr t.han their lot. Across defendant's lot was a storm 
sewer or drain. 

The depth of plaintiffs' basement is around four or five feet below 
the ground level. From 1930 until April or May 1958 i t  mas a dry 
basement, though two weeks before the trial during a heavy rain 
water came into the basement for a fen- minutes through a basement 
window on the south side level with the ground. 

I n  -4pril or M a y  1958 defendant began the construction of a build- 
ing on itb lot. At. t,h:it timr 3Il.u. Blnnclle .Jones Holtz, a plaintiff, told 
hlr .  Phillips, secretary and treasurer of defendant, there was a water 
situation there, and she wanted him to take care of it. He  stated he 
knew water from the whole section turned onto  defendant,'^ lot. I11 

April or May 1958 defendant cut a ditch eight or nine feet deep and 
about, 50 inches wide on its sout,h line to get a footing for the south 
wall of its building. While this ditch was being cut, water was rising in 
t11c ditch all tht. t i~ i i t .  and a pump was installed, to pump the water 
out. After t,he dit.ch was cut, concrete was poured in i t  all Friday after- 
noon. On 8atu1,day water was coming up on the concrete base and 
in the dit.ch. Sunday morning water was in plaintiffs' basement, in 
some places two inches deep, and plaintiffs' tenant called defendant's 
secretary and treasurer, Mr. Phillips. Mr. Phillips came, looked a t  the 
water in the basement, and said the situation was very bad, and he 
would t ry  to do something about it,. On Monday wat,er was still ris- 
ing in the basement,, and; defendant put a pump in the basement and 
pumped it. out. Defendant pumped the water out of the ditch, and 
the water went down in the basement. Shortly after tha t  defendant's 
contractor dug a ditch along the south wall of defendant's building, 
and placed therein terra cotta tiling as a drain and covered i t  with 
burlap and stone. The water in the basement then went diown again, 
but in a day or two it was back in the basement. Mr.  Phillips looked 
a t  the water in the  basement on several occasions, but defendant has 
done nothing about it. 
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Plaintiffs had F. J. York to  install a pump in their basement to  
pump the water out. He dug a hole in the basement floor to  install 
the pump, and water started coming in. He  put in a pump with a 
capacity of 4,000 gallons per hour, which he ran six or seven hours, 
so he could install the pump for the plaintiffs. Since the south wall 
of defendant's building was erected, plaintiffs' basement has had wa- 
ter in it  practically every day. Plaintiffs' pump in the basement with 
a capacity of about six gallons to the minute runs every day about 
two or three times a day, averaging three or four minutes per run. 

Henry Griset, a civil engineer, holding degrees in civil engineering 
and mechanical engineering from New York University and New York 
Tech, and now in the contracting business in Salisbury, inspected 
plaintiffs' premises in July 1958, a t  which time defendant's building 
had its walls up, the roof on, and the floor was being installed. He  
went in plaintiffs' basement, and there was water in the basement 
coming up through cracks in the floor, seeping in very slowly, and 
running out of one end of the building. The land outside was sloping 
to a paved street. There was a catch basin almost in front of plain- 
tiffs' house and another down there, with indications one had been re- 
moved. He  noticed a surface drain, and went over and looked in it, 
and there was a 24 to  30-inch line running into the manhole or surface 
drain. There was also a small drain running in from the south side of 
this manhole which was flowing, and that  flow came from the direc- 
tion of the back of defendant's building and plaintiffs' house. Griset 
and a Mr. Myers located1 a point right here (pointing), which is about 
halfway of the residence and south of the south wall of defendant's 
building, a distance of 18 to 24 inches, which was the source of the 
water running through the manhole. It was an underground subter- 
ranean stream, and running into a 12-inch tile running south of de- 
fendant's building, and then into a 4-inch drain. The connections 
were open connecting right a t  the corner of defendant's building. Gri- 
set checked back one manhole, andl determined that  the flow of the two 
were almost identical, indicating there was no leak in the storm eew- 
er line. This was the point where the subterranean water was emptied 
on the land. I n  Griset's opinion, when the south wall of defendant's 
building was erected, i t  stopped up the subterranean stream causing 
it  t o  pond up, and come through the floor of the basement. Griset made 
a plat of the premises of plaintiffs and defendant showing the course 
of the subterranean stream, which is plaintiffs' Exhibit 1,  and which 
the court admitted for the sole purpose of illustrating the testimony 
of the witness 
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I n  respect to  this plat Griset, pointing out lines on it, testified: 
"These lines are contour lines. They indicate levels of the ground. This 
is the outline of the new building of the defendant and these lines 
up here are the  lines of the terra cotta drain tha t  was put  in there 
sgainst t.he footing. This dotted red line is the course tha t  the  sub- 
terranean stream followed before. There is no way of seeing i t  and 
you can only do i t  by getting the contour of the land. Tha t  course for- 
merly spread out here and went on out there through the ground and 
that was changed by the entrance of this solid, concrete wall. Tha t  
diverted the  stream into the tile here and around into the catch basins. 
It is a question as to  whether the capacity of tha t  tile drain is suffi- 
cient to  carry off the  &earn of water the way i t  had previously been 
carried off before. The water backed up in here from tha t  underground 
point. The stream was flowing heavily now but i t  has to  vary. Some- 
times i t  will flow heavily and sometimes light. This was flowing fairly 
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heavily for what appeared to  be a virtually dry season. Even while 
there was some water in the basement it wab conceiv,ible that more 
water would come into the basement if the flow incrrased." 

Griset testified in substance on cross-examination: H P  was on the 
premises four times during a period of about three weeks. He  never 
saw the premises "in its natural state." The area shown in redl (shown 
on the printed plat as shaded area) on plaintiffs' Exhibit 1 is the 
subterranean stream. It has two points. This point and the general 
contour of the land. It had to come from this direction. I t  followed 
in general the natural contour of the earth. 1Yhel.e he indicated on 
the map the subterranean stream is, there is nothing on the surface of 
the earth to indicate a subterranean stream. He  made no t.\;ravntions 
to determine the course of the subterranean stream. He said, "I know 
of my own knowledge where the water came from because a part of 
the line was exposed. I saw some water in two places tha t  n a s  being 
conducted through a concrete conduit." He saw no evidience of springs 
on plaintiffs' lot. When he was there, i t  was a relatively dry period. 
He  testified: "I don't know of my own knowledge the depth of the 
water in the subterranean stream. I do not know the width of any 
stream if i t  is there. I do not know where the whole stream originates 
or terminates. I do not know whether or not there are :iny streams 
in this area. M y  opinion and my drawing is based solely upon some 
water tha t  I observed a t  this point and a t  this point and in the man- 
hole taken in connection with the contour of the land and tha t  is the 
way you determine underground streams." He  was then asked this 
question: "And I believe you formerly said there was no indication 
visible to me or a person not technically trained in the science as you 
are as to the location of this stream?" H e  replied: "I believe the 
only point that would be visible would be a t  the entrance of the 
stream into the manhole." At  the edge of defendant's building there 
is no surface indications whatever of the subterranean stream. 

Evidence to this effect was elicited from defend~ant's witnesses, who 
have known defendant's lot for periods of time from ten to fifteen 
to twenty years before the construction of defendant's building there- 
on: part  of the lot v a s  a muddy swamp' and stayed wet like a mud 
hole a t  times. 

Plaintiffs' evidence clearly shows that  the damage by water to 
their house was caused solely by subterranean water, and not by eur- 
face water. Then this question is presented by the evid~ence: Was the 
subterranean water a subterranean stream or percolating waters? 

Subterranean waters are generally classified as (1) streams or bodies 
of water flowing in fixed or definite channels, the existence and loca- 
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tion of which are known or ascertainable from surface indications or 
other means without excavations for tha t  purpose, and (2)  percolating 
waters, which ooze, seep or filter through the soil beneath the surface, 
or which flow in a course tha t  is unknown or undefined, and not dis- 
coverable from surface indications without excavations for that pur- 
pose. C. & W. Coal Corp. v. Salyer, 200 Va. 18, 104 S.E. 2d 50; Clinch- 
field Coal Corp. v. Compton. 148 Va. 437, 139 S.E. 308. 35 A.L.R. 
1376; Hayes v. Adams, 109 Or. 51, 218 P .  933; Pence z'. Chrney, 58 
W. Va. 296, 52 S.E. 702. 6 A.L.R. (N.S.) 266, 112 Am. St. Rep. 963; 
56 d m .  Jur. ,  Waters. Sections 102, 108 and 111; 93 C.J.S., Waters, 
Sec. 86; Anno. 55 -4.L.R. 1386, 109 A.L.R. 397, 29 A.L.R. 2d 1354, 
Sections 2, 3 and 10. See Rouse 71. Kinston, 188 N.C. 1, 123 S E. 482, 
35 A.L.R. 1203 - interference with percolating waters. 

"It is well settled that unless i t  appears tha t  underground water 
in a given case flows In a defined and known channel, ~t will be pre- 
sumed to  be percolating water, and tha t  the burden of establishing 
the existence of an underground stream rests upon the party who al- 
leges such fact." 56 -4m. Jur., JT7aters, Sec. 103. 

Rights and liabilities in respect to subterranean streams, above de- 
fined, and distinguished from percolating waters, are generally gov- 
erned, so far as practicable, by the rules of law applicable to surface 
streama. Tampa R'uterzcorks Co. v. Cline, 37 Fla. 586. 20 SO. 780, 33 
L.R.A. 376 53 Am. St. Rep. 262; Saddler v. Lee, 66 Ga. 45, 42 Am. 
Rep. 62; Stoner ?'. Patten, 132 Ga. 178, 63 S.E. 897; Wyandot Club v. 
Pells, 6 Ohlo S.P. 64. 9 Ohio Dec. S . P .  106 (quoted a t  length in ap- 
pellant's brief) : Hayes v. Adams, szipru; 56 Am. Jur.. Waters, Sec. 
lo!); Gould on \J7aters, 3rd Ed.. Sec. 281; Thompson on Real Property, 
Per. Ed . Vol. I .  Sec. 73, p. 67; Tiffany on Ileal Property, 3rd Ed. Vol. 
111, Sec. 741. 

"In most of the cases dealing with the subject, questions as to 
liability for the incidental obstruction or diversion of a subterranean 
atream in the use of one's own property have been made to depend 
~jrimarily upon whether the existence and course of the stream are 
known or ascertainable from surface indications. If so known or as- 
certainable, liability is determined, ordinarily, by the rules applicable 
in tlle case of surface streams; but if unknown or unascertainable, by 
t h e  rules applicable in the case of percolating waters." 29 A.L.R. 2d 
1373-4. 

In ('linchfield Coal C'o~p. v. Compton, supra, the Supreme Court of 
Appeals of Virginia said a t  p. 447 of their reports: "It is a mistake, 
however, to  suppose that only those waters which ooze or percolate 
through the soil are subject to  the law of percolating waters. They 
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may flow in a well defined channel and be such as if on the surface 
would answer the description of a water course, but in order to  be 
subject to the law of surface water, the existence, location and flow 
of the water must be known to  the owner of the land through which 
i t  flows, or i t  must be discoverable from the surface of the earth. 
Otherwise, no one could with safety make excavations on his own 
land. Furthermore, 'the knowledge required cannot be reasonably held 
to be tha t  derived from a discovery in part  by excavation exposing 
the channel, but must be knowledge by reasonable inference, from 
existing and observed facts in the natural or rather preexisting condi- 
tion of the surface of the ground. The onus of proof lies, of course, 
on the plaintiff claiming the right, and i t  lies upon him to  show that,  
without opening the ground by excavation, or having recourse to ab- 
struse speculation of scientific persons, men of ordinary powers and 
attain~nents would know, or could with reasonable diligence ascertain, 
that the stream, when i t  emerges into light, comes from, and has 
flowed through, a defined subterranean channel.' " 

It has long been settled in Xorth Carolina tha t  a lower owner can- 
not obstruct a surface stream of water, so as to prevent the water from 
flowing as it naturally would, and thereby flood the lands and build- 
ings above him, and, if he does so, he incurs liability for the damage 
done by such flooding. Pugh v. Wheeler, 19 N.C. 50; Overton v .  Sawyer, 
46 N.C. 308 ; R. R. v. Wicker, 74 N.C. 220 ; Porter v. Durham, 74 N C. 
767; Cagle v. Parker, 97 N.C. 271, 2 S.E. 76; Ridley v. R. R., 118 
N.C. 996, 24 S.E. 730; Mullen v .  Canal Co., 130 N.C. 496, 41 S.E. 
1027; Chaffin v .  Mfg. Co., 135 N.C. 95, 47 S.E. 226; Clark v. Guano 
Co., 144 N.C. 64, 56 S.E. 858; Winchester v .  Byers, 196 N.C. 383, 
145 S.E. 774; Rraswell v. Highway Comm., 250 N.C. 508, 108 S.E. 
2d 912. To  the same effect see 56 Am. Jur., Waters, See. 18; 93 C.J.S., 
Waters, Sec. 17; Tiffany on Rcal Property, 3rd Ed., Vol. 111, Sec. 731. 

A person who obstructs the flow of a known subterranean stream, 
ordinarily knows to  a substantial certainty that he will prevent t,hc 
water from flowing as i t  naturally would, and his obstruction is there- 
fore intentional. On the other hand, a person who obstructs the flow 
of mere percolating waters ordinarily does not know to a substantial 
certainty what the consequences will be, and the harm which does re- 
sult is not intentional. Restatement of the Law of Torts, Vol. IV, p 
333. 

The most accurate statement tha t  we have found, after an e x h a u ~ -  
tive search, as to the conflict of opinion in the cases as to the ob- 
struction of percolating waters is found in Annotation 29 A.L.R. 2d 
1358, which is as follows: "In the cases dealing with liability for the 
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obstruction or diversion of percolating waters in the use of one's own 
premises, such liability, or immunity therefrom, has usually been 
based~, in the absence of contract or statute, on one or both of the 
fundamental principles governing rights and liabilities a4 between 
adjoining or neighboring landowners generally. One of these principles 
or doctrines is tha t  the owner of the soil owns everything above or 
below the surface, upward to  the sky and downward to the center 
of the earth, expressed in the maxim 'cujus est s o l u n ~ ,  ejus est usque 
ad coelum et  ad inferos.' The other is tha t  one must so use his own 
as not to injurc another, expressed in the maxim 'sic utere tuo u t  
nlienum non  laedns.' Some courts have applied or emphasized one of 
these principles to the exclusion or minimization of the other, while 
others have sought to  give effect to both in harmony. I n  England, 
where the question first arose, the view was taken that the ownership 
and control of land, under the maxim 'cujus est sohm, '  etc., applied 
to and included the percolating water therein, and, consequently, tha t  
any obstruction or diversion thereof by the owner or occupant of land, 
incident to the use thereof, to  the injury of an adjoining or neigh- 
boring owner or occupant, was, a t  least in the absence of negligence 
or malice, d a m n u m  absque injuria. This rule, which has been referred 
to  as the 'common-law' or 'English' rule, was followed in many of 
the early cases in this country, and apparently still prevails in a 
slight majority of the jurisdictions in which the question has been 
adjudicated." A multitude of cases are cited in support of the text. 
To the same general effect, see 56 Am. Jur., Waters, Sec. 120, inter- 
ference with percolating waters; 93 C.J.S., Waters, pp. 774-5. 

In  Rouse 2,. Kins ton ,  supra, the city of Kinston diverted percolat- 
ing waters from plaintiff's land drying up his artesian wells for the 
purpose of supplying its inhabitants with water. I n  that  case this 
Court took the view that the so-called common law or English rule 
involved an unnecessary denial or restriction of the principle ex- 
pressed in the maxim "sic utere t uo  ut al ienum non  laedas," and im- 
posed thereon the limitation or qualification that ,  in order to confer 
immunity from liability for the diversion, the causative activity 
or conduct must be a reasonable exercise of a proprietary right. I n  
that  case this Court said on page 23 of our reports: "We think the 
American rule, adopted in most of the States where this question 
has arisen, the 'reasonable use' of percolating water, the correct rule." 
As to American Rule-Doctrines of Reasonable Use and Correla- 
tivc Rights-see 56 Am. ,Jur., Waters, Sec. 114; 93 C. J. d., Waters, 
Sec. 93 ~ ( 3 ) ;  Anno. 55 A.L.R., p. 1398; 109 A.L.R. p. 399; 29 A.L.R. 
2d pp. 1361-1373. The same rule is applicable to the obstruction of 
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percolating water as to its diversion. Anno. 29 A.L.R. 2d pp. 1361-1373. 
Plaintiffs allege, inter alia, in their complaint, and the amendment 

thereto, facts showing an obstruction by defendant of a subterranean 
stream flowing through their lot, causing such stream to back up on 
their premises resulting in damage t o  their house. Defendant con- 
tends that  the demurrer ore tenus filed in this Court should be sus- 
tained, for the reason that  their complaint, and the amendment there- 
to, "fails to allege that  defendant had any knowledge of an under- 
ground, stream running through its land or that  any underground 
stream could be ascertained from surface indications." 

The function of a complaint is t o  state in a plain and concise 
manner the material, essential or ultimate facts which constitute the 
cause of action, but not the evidence to prove them. G.S. 1-122 (2) ; 
Parker v .  White, 237 N.C. 607, 75 S.E. 2d 615. It is not necessary 
to  plead the law. The law arises upon the facts alleged, and the court 
is presumed to know the law. McIntosh, N. C. Practice & Procedure, 
2d Ed., p, 528. Plaintiffs are not required to  allege in their complaint, 
and the amendment thereto, the legal definition of a subterranean 
stream. Construing the complaint, and the amendment thereto, liber- 
ally with a view to  substantial justice between the parties, as we 
are required, to  do by G.S. 1-151, i t  is our opinion, that  though in- 
artistically drafted and confused, the complaint, and the amendment 
thereto, suffices in stating facts sufficient to constitute a cause of action 
for the obstruction of a subterranean stream, and also for the obstruc- 
tion of percolating water in negligently failing to  use reasonable 
care to provide adequate drainage for percolating water under the 
doctrines of reasonable use and correlative rights, which we adopted in 
Rouse 2). Kinston, supra. The demurrer ore tenus filed in this Court 
and a similar demurrer ore tenus filed in the trial court were properly 
overruled. 

Defendant assigns as error the denial of its motion for judgment of 
nonsuit, renewed a t  the close of all the evidence. Plaintiffs have no 
evidence showing damage by surface water: their evidence shows dam- 
age by subterranean water. The case was tried on the theory as t o  
whether or not defendant wrongfully obstructed a subterranean stream 
or streams, and on the motion for judgment of nonsuit it is briefed 
on that  theory. 

I n  considering plaintiffs' evidence and so much of defendant's evi- 
dence, if any, favorable to them (Polansky v .  Insurance Ass'n., 238 
N.C. 427, 78 S.E. 2d 213) as to  a subterranean stream, it  is well set- 
tled law tha t  all underground waters are presumed to be percolating, 
and to overcome this presumption the burden of proof rests upon the 
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plaintiffs, who contend that  defendant wrongfully obstructed a sub- 
terranean stream or streams, to show the existence of a stream or 
body of water flowing in fixed or definite channels, the location of 
which is known or ascertainable by men of ordinary powers and at- 
tainments from surface indications or other means without excava- 
tions for tha t  purpose or without having recourse to "abstruse specu- 
lations of scientific persons." 56 Am. Jur., Waters, Sec. 103; 93 C..J.S., 
Waters, Sec. 87; Thompson on Real Property, Per. Ed.. Vol. I ,  p. 
85; Tiffany on Real Property, 3rd Ed., Vol. 111, p. 180; Gould on 
Waters, 3rd Ed., p. 557; Clinchfield Coal Corp. v. Compton, supra. 

Plaintiffs' evidence shows there was nothing on the surface of the 
ground to indicate a subterranean stream, except a t  the entrance of 
a stream in a manhole. Plaintiffs' evidence as to a subterranean stream 
is based upon "the abstrusc speculations" of their witness Henry Griset, 
a civil and mechanical engineer, who testified he knew nothing of 
the depth or width of the  stream, or where it originates or termi- 
nates, and who solely bases his opinion and the drawing of the sub- 
terranean stream on his plat, Plaintiffs' Exhibit 1, "upon some water 
that  I observed a t  this point and a t  this point and in the manhole 
taken in connection with the contour of the land,." From the evidence 
offered by plaintiffs men of ordinary powers and attainments could 
not know or could not with reasonable diligence ascertain that the 
water was a subterranean stream flowing in fixed or definite chan- 
nels without opening the ground for excavations or having recourse 
to  "abstruse speculations of scientific persons." Plaintiffs have no 
proof tha t  the subterranean waters were other than percolating wa- 
ters. However, plaintiffs' evidence, considering it in the light most 
favorable to them and giving to them every legitimate inference to 
be drawn therefrom, does tend to  show a negligent obstruction of per- 
colating waters, and tha t  suffices to overcome defendant's motion for 
judgment of nonsuit, and, the case should have been submitted to the 
jnry on tha t  theory. 

When a case has been tried under a misapprehension of the perti- 
nent principles of law and of the facts, the verdict and judgment will 
be vacated and a new trial ordered. C'addell v. Caddell, 236 X.C. 686, 
73 S.E. 2d 923; Credit Corp. v. Saunders, 235 N.C. 369, 70 S.E. 2d 176; 
Coley v. Dalrymple, 225 N.C. 67, 33 S.E. 2d 477. Therefore, the ver- 
dirt  and judgment will bc vacated, and a new trial is ordered. 

New trial. 
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(Filed 10 June, 1980.) 

STATE O F  NORTH CAROLINA, EX REL NORTH CAROLINA UTILITIES 
C~OMMIBSION V. CITY O F  WILSON AND CITY OF ROCKY MOUNT. 

APPEAL by plaintiff, North Carolina Utilities Commission, from 

Appeal and  E r r o r  8 21- 
An exception to the judgment presents whether the facts found sup- 

port the judgment and whether error of law appears on the face of the 
record, but i t  does not challenge the sufflciency of the evidence to sup- 
port the findings, and the findings of fact a re  thus binding on appeal. 

Telephone Companies § l c :  Utilities Commission § 3- 
The Utilities Commission properly requires that a public utility should 

make no unreasonable discrimination in its rates or tarms, but should 
charge the same rates to all  customers within a particular classification 
who receive the same kind and degree of service. G.S. 62-68, G.S. 02-69, 
G.S. 62-72. 

Same- 
The t'tilities Commission properly proscribes a telephone company 

from fnrnishing service to certain municipalities within its territory 
free or a t  a reduced rate, and contractual agreements of a telephone 
company to do so in consideration for franchise rights to use the streets, 
alleys and roads in such municipalities for its pole lines and underground 
conduits, are  void, since such concessions constitute discrimination against 
other cmtomers similarly situated, G.S. 62-69, and, further, since such 
concessions a re  not in accord with the rates and tariffs filed with the 
Ltilities Commission. G.S. 62-08. 

Same: Taxation 9 14:  Municipal Corporations § 18- 
The requirement by a municipality that a telephone company, in ex- 

change for the privilege of using the municipal streets, alleys and roads 
for its 11ole lines and underground conduits, should furnish the munic- 
ipality telephone service free or a t  a reduced rate amounts to the levy 
of n franchise or privilege tax on the business of the telephone com- 
pany hy the municipality in violation of G.S. 105-120(f). 

Telephone Con~panies  § l c :  Utilities Commission 8 3- 
Chap. 685. Session L a m  of 1959, undertaking to authorize and vali- 

date franchise agreements under which a telephone company furnishes 
municipalities telephone service free or a t  reduced rates, is held uncon- 
stitutional in that i t  violates the due process provisions of both the 
State and Federal Constitutions, results in a discriminatory tax, inter- 
feres with vested rights, and attempts to surrender the police power 
of the State. 

Appeal and Error § 5 5 -  

Where judgment is predicated upon a misapprehension of the pertinent 
law, the cause must be remanded for appropriate proceedings. 
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Bone, J., in Nashville, N. C., September 19, 1959 (judgment signed 
October 9, 1959), of EDGECOMBE. 

This proceeding originated before the North Carolina Utilities Com- 
mission upon application of the Carolina Telephone & Telegraph Com- 
pany for a general increase in its local service telephone rates in 
North Carolina. On 4 September, 1958 the North Carolina Utilities 
Conlmission entered an order approving in part and denying in part 
the application for increases in telephone rates and by the same order 
prohibited the further practice of rendering telephone service to  munic- 
ipalities a t  other than tariff rates. 

Thereafter the city of Wilson on 6 October 1958, filed a petition 
for rehearing of so much of the order of 4 September 1958 as affects 
franchise service and gave notice of appeal from said, order insofar 
as i t  relates to  franchise service. And on 15 October 1958 the Utilities 
Commission ordered the proceeding reopened only to  the extent that  
franchise service in the way of free telephone service to  the cities and 
towns is involved within the company's territory. The matter was 
heard before the Commission on 13 November 1958, a t  which time 
both the City of Wilson and the City of Rocky Mount were present 
and offered evidence. 

On 13 January 1958, the Commission entered an order reaffirming 
its conclusion in respect to  franchise telephone service as  set forth in 
its original order of 4 September 1958. The Commission made inter 
alia the following findings of fact: 

"1. Carolina Telephone Rr: Telegraph Company * * has granted 
concession telephone service, without charge, or a t  lower rates than 
the rates which it  has on file with the North Carolina Utilities Com- 
mission for similar service, under similar conditions, to  certain munic- 
ipal corporations and other users of its service. 

"2. The granting of concession telephone service, without charge, 
or a t  rates less than those on file with the North Carolina Utilities 
Commission for similar service, under similar conditions, creates an 
unreasonable preference or advantage to  the receiver of such service 
under such circumstances and subjects other persons and corporations 
which received service a t  regular scheduled tariff rates t o  unreason- 
able prejudice or disadvantage and establishes an unreasonable dif- 
ference as to  rates between localities receiving the same class of service. 

"3. Concession telephone service, without charge, or a t  rates lower 
than those which the utility has on file with the North Carolina Utili- 
ties Commission for similar service under similar conditions, has been 
granted by the utility company to  the municipalities and, required 
by the municipality of the utility company in consideration for fran- 
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chise rights to the utility to operate in the municipality and use the 
streets, alleys and roads for its pole lines and underground conduits." 

Upon the foregoing findings of fact the Commission reached the 
following conclusions set out in pertinent part:  

"We find three compelling reasons to support our original order 
denying the company the right to  continue furnishing concession 
telephone service to  the municipalities. 

"In the first place, every public utility shall file with the Commis- 
sion, within such time and in such form as the Commission may desig- 
nate, schedules showing all rates established by it  and collected or en- 
forced, or to be collected or enforced within the jurisdiction of the 
Commission. This is a provision of G.S. 62-68.', 

"The Carolina Telephone & Telegraph Company has on file with 
the North Carolina Utilities Commission schedules of rates and charges 
for all of its service. These rates and charges were established and 
fixed by the Commission in its order of 4 September 1958, the very 
case in which this controversy arose. Those schedules of rates and 
charges did not provide for a concession service, either without charge 
or a t  lower rates than the specified rate. Thus, the granting of a con- 
cession rate, without charge, or a t  a rate lower than the regular sched- 
uled rates for similar service under similar conditions, is in direct 
contravention of G.S. 62-69 and is not permissible." 

"In the second place, G. S. 62-70 provides that:  'No public utility 
shall, as to  rates or services, make or grant any unreasonable pref- 
erence or advantage t o  any corporation or person or subject any 
corporation or person to any unreasonable prejudice or disadvantage. 
No public utility shall establish or maintain any unreasonable dif- 
ference as to rates or services either as between localities or as be- 
tween classes of service. The Commission may determine any ques- 
tions of fact arising under this section.' " 

"All the testimony offered a t  the hearing is to  the effect that  tele- 
phone service is rendered t o  some municipalities, without charge, or 
a t  lower rates than that  particular service is rendered under similar 
conditions to other like municipalities and that  some municipalities 
using the same phone service and under the same operating conditions 
receive service, without charge, while other municipalities so situate 
are paying for this service * At the same time no effort has been 
made to arrive a t  any standard by which the concession service is 
allowed I n  other words, the public utility company with rates 
on file with the North Carolina Utilities Commission has engaged in 
bargaining away part of its available revenues for service with some 
municipalities, driving the best bargain i t  could, while other munici- 
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palities receiving similar phone service under similar conditions have 
not received, any concession service." 

"In the third place, i t  is quite clear from the testimony that  the 
municipalities have required a certain amount of concession service 
for the franchise right of the utility to  carry on its business in the 
municipality The general law is embodied in G.S. 105-120 * * 
Counties, cities and towns shall not levy any franchise, license, or 
privilege tax on the business taxed under this section." 

"While i t  is contended by the municipalities that  they are not levy- 
ing a franchise or privilege tax upon the telephone company but are 
in effect receiving certain telephone service, without charge, in pay- 
ment of actual services rendered by the municipality to  the company 
for which it  is entitled to be paid, i t  is well to note the written language 
used in the franchise ordinance or agreement: 'In consideration of the 
rights and franchises herein granted, the said, company shall furnish 
t o  the said city, free of cost, space for its fire alarm and police tele- 
graph wires, upon all poles and in all underground conduits, erected, 
constructed and maintained by the said company under this ordinance; 
the said company shall further and also furnish to  the said city- 
telephone stations, free of cost.' " 

"We conclude that  our order of 4 September, 1958, with respect 
t o  charity discounts and franchise services should be sustained and 
adhered to." 

I n  apt time the City of Wilson and the City of Rocky Mount gave 
notice of appeal to  the Superior Court. The cause was heard before 
Judge Bone on 19 September 1959, out of term. 

Thereafter on 5 October 1959 judgment was entered reversing the 
order of the Utilities Commission, Judge Bone finding the following: 

"After hearing argument of counsel for each of the parties hereto 
and after consideration of the record before the Utilities Commission, 
the court is of the opinion that  Chapter 685 of the 1959 Session Laws 
is not unconstitutional; 

"And the court is of the further opinion that  in reviewing the or- 
der of the Utilities Commission it must consider the law in effect a t  
the time of the review rather than the law that  was in effect a t  the 
time of the Commission's decision; 

"And, in that  light, the court is of the opinion that  each and every 
exception of the City of Wilson and the City of Rocky Mount should 
be sustained and that  the order of the North Carolina Utilities Com- 
mission of January 13, 1959, should be reversed. 

"It is, therefore, considered, ordered and adjudged that  the excep- 
tions of the City of Wilson and the City of Rocky Mount to  the order 



644 I N  T H E  SUPREME COURT. [252 

of the North Carolina Utilities Commission, dated January 13, 1959, 
in this cause, be and the same are hereby sustained, and that the or- 
der of the Commission be reversed, and the cause remanded to said 
Commission for further proceedings not inconsistent with this judg- 
ment." 

To the foregoing judgment the North Carolina Utilities Commis- 
sion excepts and appeals to the Supreme Court, and assigns error. 

Attorney General Seawell, Assistant Attorney General F. Kent 
Burns for North Carolina Utilities Commission. 

Lucas, Rand & Rose for City of Wilson. 
Thorp, Spruill, Thorp & Trotter for City of Rocky Mount. 

WINBORNE, C. J. Decision on this appeal turns upon the answer 
to this question: Did the Judge of Superior Court err as matters of 
law in holding that Chapter 685 of the 1959 Session Laws is consti- 
tutional and of retroactive effect. 

This act is captioned "An Act to validate certain agreements be- 
tween telephone companies and municipalities andl to make provision 
for future agreements." Sec. 1 of the act provides that  "any fran- 
chise agreement or other arrangement heretofore made between any 
telephone company and any municipality in which the telephone com- 
pany has agreed to furnish certain telephone service or facilities to 
the municipality is hereby in all respect validated during the life or 
term of such agreement or arrangement." And the General Assembly 
declared in Sec. 2 that "All laws and clauses of laws in conflict with 
this Act are hereby repealed, but nothing herein shall be construed 
as repealing, modifying, altering, or amending subsection (b) of G.S. 
105-120"; and in Sec. 3 that "This Act shall become effective upon 
its ratification" * + the 2nd dtay of June, 1959. 

The above question arises upon exceptions 15, 16 and 17 to matters 
of law on which assignments of error are predicated. See Lowie v. 
Atkin-s, 245 N.C. 98, 95 S.E. 2d 271; S. v. Dew, 240 N.C. 595, 83 S.E. 
2d 462; Hunt v. Davis, 248 N.C. 69, 102 S.E. 2d 405, as t o  sufficiency 
of the grouping of exceptions and assignments of error to comply with 
Rule 21 of the Rules of Practice in the Supreme Court. 221 N.C. 
544, a t  page 558. 

In  respect to the above question the facts found on which the judg- 
ment from which appeal is taken is based are binding on this ap- 
peal,-the exception to the judgment raising only the questions as 
to whether the facts found support the judgment, and whether error 
in law appears upon the face of the record. 
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It is therefore appropriate to  review the record in the  light of per- 
tinent principles of law. 

Appellant a t  the outset contends tha t  the Utilities Commission 
properly concluded that  the Carolina Telephone & Telegraph Com- 
pany was rendering service free or a t  reduced rates to  some municipal- 
ities in violation of G.S. 62-69, which provides: "No public utility 
shall directly or indirectly, by any device whatsoever or in any wise 
charge, demand, collect or receive from any person a greater or less 
compensation for any service, rendered or to be rendered by such 
public utility than that  prescribed in the schedules of such public 
utility applicable thereto then filed in the manner providted in this 
article, nor shall any person receive or accept any service from a pub- 
lic utility for a compensation greater or less than that  prescribed in 
such schedules." 

And G.S. 62-68 requires all public utilities to  keep on file with 
the Commission schedules which show "all rates established by i t  
and collected or enforced within the jurisdiction of the Commission." 

In  this conncction, there is evidence in this record which discloses 
that  concession telephone service (i.e., service for which no charge is 
made or for which the charge is less than the tariff or schedule charge) 
is extended to various municipalities served by the Carolina Tele- 
phone & Telegraph Company. There is no tariff on file with the Com- 
mission, providing for such service, nor is such tariff on file which 
permits it. To  the extent of granting this service either free or a t  a 
reduced rate without a schedule of rates permitting such service the 
Commission held that  the company mas in violation of G.S. 62-68 
and 62-69. 

However, i t  is the contention of the municipalities that  their fran- 
chise agreements with the company do not fall within the purview 
of the Commission's jurisdiction. They contend that  the franchise 
agreements are in reality "private" contracts, and by the terms there- 
under the cities grant the company the privilege, during the life of 
the franchise, of the use of the streets for erection of company poles 
and transmission lines, etc., in exchange for a designated number of 
telephones without cost or a t  a reduced rate. 

The municipalities cite Paper Co. v. Sanitary Dist., 232 N.C. 421, 
61 S.E. 2d 378 (1950) for the proposition tha t  the type of "private" 
contract a t  hand has been held! to be outside of the jurisdiction of the 
Commission. However it should be noted tha t  the contract in the 
Sanitary District case was between a private corporation and a quasi- 
municipal corporation, which by provision of G.S. 130-39 is not un- 
der the jurisdiction, control or supervision of the North Carolina 
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Utilities Commission as to  service or rates. G.S. 62-30 (3).  I n  the 
factual situation a t  hand, the Carolina Telephone & Telegraph Com- 
pany is clearly under the supervision of the Commission by terms 
of G.S. 62-30 (2) .  Thus the Sanitary District case is clearly dis- 
tinguishable factually from the instant case. 

Indeed the Utilities Commission contends and properly concludes 
that  the practice of rendering service to  the municipalities either free 
or a t  a reduced rate is discriminatory. 

A fundamental basis for the regulation of public utilities is to  as- 
sure that  once monopoly powers have been granted, the utility will 
provide all of its customers similarly situated with service on a reason- 
ably equal basis. Prior t o  the Public Utilities Act of 1933 discrimina- 
tion by a public utility was unlawful. R. R. Discrimination Case, 136 
N.C. 479; Lumber Co. v. R. R., 141 N.C. 171; Garrison v. R. R., 150 
N.C. 575, 64 S.E. 578. 

G.S. 62-70 provides: "No public utility shall, as to  rates or service, 
make or grant any unreasonable preference or advantage to  any cor- 
poration or person or subject any corporation or person to any un- 
reasonable prejudice or disadvantage. No public utility shall establish 
or maintain any unreasonable difference as to  rates or services either 
as between localities or as between classes of service. The Commis- 
sion may determine any questions of fact arising under this Section." 

In  Utilities Corn. v. Mead Corp., 238 N.C. 451, 78 S.E. 2d 290, 
opinion by Devin, C. J., the Court said,: "The obligation of a public 
service corporation to serve impartially and without unjust discrim- 
ination is fundamental * * (citing cases) * * It is not essential 
that  consumers who are charged different rates for service should be 
competitors in order to invoke this principle * * (citing cases) There 
must be substantial differences in service or conditions to  justify dif- 
ference in rates. There must be no unreasonable discrimination be- 
tween those receiving the same kind and degree of service. Horner v. 
Elec. Co., 153 N.C. 535, 69 S.E. 607; Postal Tel. Cable Co. v. Associat- 
ed Press, 228 N.Y. 370." This statenlent was quoted with approval 
in Utilities Comm. v. Municipal Corporations, 243 N.C. 193, 90 S.E. 
2d 519. 

Appellant cites 43 Am. Jur., Public Utilities and Services, Sec. 175, 
p. 687, for the majority rule that:  "The majority of the cases take 
the view that  the furnishing of free service for municipal purposes in 
compliance with franchise provisions constitutes an unjust and illegal 
discrimination." 

Having made the determination that  discrimination existed the 
Com~nission was bound by the terms of G.S. 62-72 which in pertinent 
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part  provide: "Whenever the Commission, after a hearing * * * finds 
tha t  the existing rates in effect * * + are unjust, unreasonable, insuffi- 
cient or discriminatory * * * the Commission shall determine the just, 
reasonable and sufficient rates to  be thereafter observed and in force, 
and, shall, fix the same by order as hereinafter provided,. (1933, C. 
307, S. 8)"  

I n  Corporation Comm. v. Water Co., 190 N.C. 70, 128 S.E. 465, the 
City of Henderson, North Carolina, brought suit against the Corpora- 
tion Commission (now the Utilities Commission) and moved to en- 
join the Commission from fixing rates for water supplied the City of 
Henderson by the Henderson Water Company, different from those 
rates stipulated in a prior existing franchise granted to the company 
by the city. The city's motion rested on the ground tha t  the city's 
contract rights were being violated, and tha t  neither the commission 
nor the court had the pon7er or authority to change the rates dluring 
the life of the contract. The motion was denied and sustained on ap- 
peal, the Court holding: "The power conferred by its charter upon 
the City of Henderson to provide water and lights and to  contract for 
same * * * is subject to  the  police power of the State, with respect 
to  rates to be charged under such contracts as the city may make 
under its charter by a public service corporation. Constitution of N. 
C. Article VII,  Sec. 12, Sec. 14;  Art. VIII ,  Sec. 1." 

In  an earlier decision In  re Utilities C'o., 179 N.C. 151, 101 S.E. 619 
(upon which the court in the Corporation Comm. v. Water Co., supra, 
relied), the Court was presented with a petition for an increase in street 
car fares to a level exceeding tha t  fixed by a franchise agreement be- 
tween the City of Charlotte and the street car company. Our Court 
held that  the public interest as set forth in the Commission's order is 
paramount over any contract the city may have for a lower rate. Hoke, 
J., speaking for the Court, observedi: "Not only is the judgment of his 
Honor sustained by the principle more directly involved, but any 
other ruling in its practical application would likely and almost neces- 
sarily offend against the principle which forbids discrimination on 
the part  of these companies towards patrons in like condition and 
circumstance. If a quasi-public company of this kind could evade or 
escape regulation establishing fixed rates that are found to be reason- 
able and just by making long-time contracts or other, this regulation 
might be made to  operate in furtherance of the  very evil i t  is in part  
designed to prevent." 

Indeed the Commission properly concluded tha t  the requirement of 
free or reduced rate service by the municipalities as a condition prece- 
&at to the granting of franchises amounted to a tax in violation of 
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G.S. 105-120 ( f ) ,  which provides: "Counties, cities and towns shall not 
levy any franchise, license, or privilege tax on the business taxed 
under this section." This provision has been in effect in one form or 
another since 1899 (Public Laws of 1899, C. 11, Sec. 60),  and was 
made a part  of the permanent Revenue Act when it  was adopted in 
1939 (Public Laws of 1939, C. 158).  

The Commission held tha t  in effect the means employed by the 
cities in granting franchise agreements constituted a levy of a tax. 
The Commission went on to find, however, tha t  if i t  should be later 
determined tha t  the concession service does not constitute the levy 
of a tax, but rather is a service for which the municipality is entitled 
to  be paid, "it is in the public interest that  each municipality bill the  
utility company for the service i t  renders and the utility company 
furnish telephone service to the municipality a t  the regular and appli- 
cable rates for the service rendered." 

The Commission's findings are further substantiated by the fran- 
chise ordinance of the City of Rocky Mount where it sought to waive 
its presumed right to levy a privilege tax for occupancy of the streets 
and alleys of Rocky Mount in consideration of the company "furnish- 
ing to the town * * * the above free telephones." 

The municipalities argue tha t  the tax imposed by G.S. 105-120 ( a )  
-(d) is a franchise or privilege tax to  engage in business, and not a 
tax for the use of the streets and therefore the  prohibition contained 
in G.S. 105-120 (f )  does not apply. Our Court in opinion by Barn- 
hill, J., later C. J. ,  in Rrit t  v. Wilmington, 236 N.C. 446, 73 S.E. 2d 
289, held tha t  a nickel exacted by a municipality from drivers for 
parking meters is only a consideration for use of the streets for a limit- 
ed time: "The revenue derived, from the on-street parking facilities 
is exacted in the performance of a governmental function. It must be 
set apar t  and used for a specific purpose. By whatever name called 
i t  is in the  nature of a tax." 

Adopting the view of either the municipalities or the Commission 
it becomes manifest that  this is a franchise or privilege tax. Constru- 
ing G.S. 160-2 (6) which authorizes municipalities to grant franchises 
upon reasonable terms, in pari materia with G.S. 105-120 (f)  it be- 
comes clear tha t  no authorization of additional tax was intended. 

Now coming to  ruling of the Superior Court tha t  Chap. 685 of the 
1959 Session Laws is not unconstitutional and is effective retroactive- 
ly, the  Commission urges tha t  the court erred since free or reduced 
telephone service to  municipalities is a tax prohibited by law, and is 
discriminatory both as between towns which are similarly situated 
and as between those towns and individual rate payers living in towns 
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or in the country. Hence the Commission stressfully contends tha t  
the act  is unconstitutional (1) because i t  offends the due process pro- 
visions of both State and Federal Constitutions, (2) because i t  is not 
a uniform tax, (3) because i t  interferes with vested rights, and (4) 
because i t  is an attempt to  surrender the  police power of the State. 

In  the light of these principles the Court holds tha t  the 1959 act 
above referred to is unconstitutional. Moreover, since the  effective 
date is fixed a t  June 2, 1959, its effect is prospective only. 

Thus it is patent tha t  the judge of the  Superior Court in reaching 
the conclusion on which judgment below is predicated acted under a 
misapprehension of the law. Therefore the judgment will be and is 
hereby set aside and vacated, and the cause remanded for appropriate 
proceedings. See McGill v. Dumberton, 215 N.C. 752, 3 S.E. 2d 324, 
and cases cited. See also Strong's N. C. Index, Vol. 1, p. 140, Appeal 
and Error, Sec. 49. 

Reversed and remanded. 

CLOVER MINK HILL V. FEDERAL LIFE AND CA'SUALTY COMPANY. 

(Filed 10 June. 1960. ) 

1. Insurance 5 26- 
The right to avoid a policy of life insurance on the ground of false 

representations in the application is an affirmative defense upon which 
the insurer has the burden of proof. 

2. Trial § 24a- 
In  passing upon a motion to nonsuit based upon an affirmative d* 

fense, the court must esamine all the evidence and may not rely upon 
defendant's evidence only, and nonsuit on this ground may not he al- 
lowed if different inferences arise upon the entire evidence. 

3. Insurance 55 17, 26- Evidence held not  to establish misrepresenta- 
tions a s  matter  of law i n  policy application. 

The evidence tended to show that insured was discharged from a hos- 
pital some t x o  years and three weeks prior to executing application 
for the policy, although he was not then completely cured and there- 
after consulted his physician over a period of some two months with re- 
spect to the treatment prescribed. Insured's application stated that he 
had not been treated by a physician during the prior two years. Held: 
The evidence does not compel the conclusion that  the statement in the 
application was false to applicant's knowledge, and therefore insurer 
--as not entitled to nonsuit on the affirmative defense of false and fraudu- 
lent representations, since the expression "two years" as  used in the 
application may be understood as  an approximate statement. 
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4. Insurance 5 243: Appeal and E m o r  1- 
Where insurer denies liability solely on the ground of false and frau- 

dulent representations in the application for the insurance, defends 
the action solely on this ground and tenders no other issues, insurer 
may not contend on apl~eal that  its motion to nonsuit should have been 
allowed for plaintifi's failure to offer evidence that she was the person 
entitled to the proceeds, even though insurer had made a formal denial 
of plaintiff's allegations in this respect, since in such instance insurer 
has waived such defense and its objections and exceptions must be con- 
sidered in the light of the theory of trial below. 

5. Insurance 55 17, 2- 
A rider on a policy upon the life of qq~licant 's  son, which rider pro- 

vides for waiver of further premiums on such policy in the event of 
applicant's death, constitutes insurance on applicant's life for the bene- 
fit of his son;  therefore, in an action on a subsequent policy issued by 
another insurer upon the applicant's life, such insurer is entitled to 
show by competent evidence that the application for such rider on the 
prior policy had been rejected for the purpose of establishing the falsity 
of applicant's averment to the contrary in the application for the sub- 
sequent policy. 

APPEAL by defendant from Crissman, J., November 9, 1959 Regu- 
lar Civil Term, of GUILFORD (High Point Division). 

Defendant issued its policy of insurance on the life of Clarence E. 
Hill. The effective date was 4 October 1956. The policy obligated the 
defendant to  pay, upon proof of death, "to Investors Syndicate of 
America, Inc., Minneapolis, Minnesota, as payee, for the account of 
tha t  certain Investment Certificate No. 15-67092 of the designated 
maturity amount of $12,500.00, and maturity date of October 4, 1971, 
issued to  the Insured, by said Investors Syndicate of America, Inc., 
the then holder of said Certificate being the beneficiary under this 
Policy." The policy required, payment of an annual premium of $45. 
The amount payable under the  policy decreased as  the amount paid 
in premiums increased. At  the expiration of the  15-year period i t  had 
no value. 

The p o h y  was approved for issue on 30 October 1956 and was 
mailed from the home office of the company to the insured on 2 Nov- 
ember 1956. 

The policy was issued pursuant to an application made by the in- 
sured. The application consists of two parts, P a r t  1 dated 4 October 
1956 and Par t  2 dated 24 October 1956. Both parts were signed, by 
the insured. I n  P a r t  1 the insured was called upon to answer some 
eleven questions. The first seven call for the name, address, and other 
information not here material. Question 8 reads: "Have you ever ap- 
plied for any life, accident and health, or hospital insurance which 
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has been rejected or rated up?" The insured answered this by check- 
ing the answer "No." Question 10 reads: "To the best of your knowl- 
edge and belief do you have any sickness or physical defect?" The 
insured answered this question "No." Question 11 reads: "a. Have 
you ever been confined to a Hospital or Sanitorium within the past 
5 years? Yes. b. Have you consulted or been treated by a physician 
within the past 2 years? No. If either answer is "YES" give full de- 
tails below. 
N a m e  and Address of Physician Reasons for Consulting Physician 
Dr.  Carl Sheppard Physical Check up 
Date  Examined 10-3-56 
I n  High Point Memorial Hosp., High Point, N. C.-1953 app." 

Par t  2 of the application, dated 24 October 1956, calls for answers 
to 15 questions. Material to  the present controversy are questions 
6, 7, 10, 11, 12, 13, 14, and 15 The questions so asked and answers 
given are as follows: 

"6. Has  any company ever RATED UP, R E J E C T E D  your appli- 
cation, CANCELLED or DECLINED to renew your policy? No. 

"7. Have you ever used alcoholic liquor to excess: NO." 
"10. When did you last consult a physician and for what? 

Date  10-3-56 
Illness None-Routine Physical Examination 
Physician Karl Shepard, M.D. 
Address High Point, N. C." 

"11. Have you ever undergone or been advised to  have a surgical 
operation? 
Date  1939. 
Type Appendectomy. 
Surgeon Dr. H. L.  Brockman 
Address High Point, N. C." 

"12. Are you now, to the best of your knowledge and belief, in sound 
health? Yes." 

"13. Have you ever had or been told you had any of the following: 
(a) Epilepsy, chronic Headaches, Dizziness or disease of the brain 
or nerves? No. 
(b) Any disease of Skin, Ears, or Eyes? No. 
( c )  Asthma, Tuberculosis, Pleurisy? No. 
(d)  Goitre, or any Thyroid Disturbance? No. 
(e) Cancer, or any Tumor? No. 
(f)  Dropsy, Hear t  Trouble, Angina, or High or Low Blood Pressure? 
No. 
(g) Gout, Arthritis, Rheumatism? No. 
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(h)  Stomach or Duodenal Ulcer, Appendicitis, Hernia, Gall Bladder, 
Disease or Stone, Fistula? Yes. 
(i) Kidney Disease, Colic, Gravel, Diabetes or Albumin or sugar 
in urine? No. 
( j )  Syphilis? No. 
(k)  Any Disease, Disorder, Accident or Injury other than mentioned 
above? (This question was not answered.) 

"14. Have you had a Routine Physical Check-up? Yes. See #10 
above. 

"15. Within the last five years, have you consulted or been treated 
by any physician not named above, for any illness or ailment? Yes." 

I n  line with and to the right of question 13 was the statement: "If 
'Yes' give Complete Information, Including Date and Name and 
Street Address of Doctor." Below this was a blank space. The only 
information appearing in this space was "13 (h)-Appendectomy- 
High Point Memorial Hospital, High Point, N. C. Dr. H. L. Brock- 
man; uneventful recovery." 

Insured died a t  Duke Hospital, Durham, 1 August 1958. He was 
admitted to  the hospital on 12 July 1958. He  was suffering from in- 
ternal hemmorrhages. His trouble was diagnosed as cirrhosis of the 
liver. The hemorrhaging was due to  the diseased condition of the liver. 
I n  an effort to stop the bleeding, an operation was performed. The 
immediate cause of death was failure of the kidneys. This was pro- 
duced by the cirrhosis of the liver. 

Plaintiff, upon the death of her husband, the insured, filed claim 
with defendant for the amount owing pursuant to  the policy provi- 
sions. On 9 December 1958 defendant declined to make payment, 
giving as its reasons for refusing to pay asserted misrepresentations 
contained in the application on which the policy was based. The ma- 
terial misrepresentations relied upon by the company were described 
in defendant's letter to  plaintiff that  "your late husband was under 
the care of Doctor W. J. Hunt from September 1954 to December 
1954 for a condition diagnosed as cirrhosis of the liver. Furthermore, 
in 1955 another company did either write up or reject an applica- 
tion for insurance made by the late Mr. Hill." It then refers to the 
pertinent questions in the application and transmitted its check cov- 
ering the premiums paid. Plaintiff, insisting tha t  the policy was a 
binding obligation, refused to accept the check and brought suit. She 
alleged in section 4 of her complaint the death of her husband and 
that she was beneficiary under the policy. Defendant in its answer 
admitted that  her husband died on the date alleged but denied the 
remaining allegations of section 4. As a further and additional de- 
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fense i t  pleaded in detail asserted false and material representations 
in the application inducing i t  to  issue the policy of insurance. 

As determinative of the controversy, the court submitted and the 
jury answered twelve issues as follows: 

"1. Did Clarence Edward Hill represent in Par t  One of his written 
application to the defendant tha t  to the best of his knowledge and, be- 
lief he did not have any sickness or physical defect? 

Answer: Yes. 
"2. Was said representation false? 
Answer: No. 
"3. Did Clarence Edward Hill represent in Par t  One of his written 

application to  the defendant that he had not consulted or been treat- 
ed by a physician or practitioner within the past two years? 

Answer: Yes. 
"4. Was said representation false? 
Answer: No. 
"5.  Did Clarence Edward Hill represent in Pa r t  Two of his written 

application t o  the defendant that  he was, to the best of his knowledge 
and belief, in sound health? 

Answer: Yes. 
"6. Was said representation false? 
Answer: No. 
"7. Did Clarence Edward Hill represent in Par t  Two of his written 

application to  the defendant tha t  he had never had or been told that  
he had any disease, disorder, accident or injury except appendicitis? 

Answer: No. 
"8. Was said representation false? 
Answer: No. 
"9. Did Clarence Edward Hill represent in Par t  Two of his written 

application to  the defendant tha t  within the last five years, he had 
not consulted or been treated by any physician except Dr. H.  L. 
Brockman for appendicitis and Dr.  Karl Shepard for a routine physi- 
cal examination? 

Answer: No. 
"10. Was said representation false? 
Answer: No. 
"11. Did Clarence Edward Hill represent in Par t  Two of his written 

application t o  the defendant tha t  he was not then and had never been 
on a diet for his health? 

Answer: Yes. 
"12. Was said representation false? 
Answer: No." 
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The parties having stipulated the amount payable under the policy 
if valid, the court based on the verdict and stipulation, entered judg- 
ment in favor of plaintiff; and defendant appealed. 

James W .  C'lontz for pluintiff, appellee. 
Smith, Moore, Smith, Schell & Hunter for defendant, appellant. 

RODMAN, J. Defendant's first assignment of error is based on its 
motion to  nonsuit. Two reasons are urged in support of the motion: 
first, the defense of material false representation rendering the policy 
void1 is established by the evidence, and second, plaintiff failed t o  
prove her allegation that  she was the holder of the certificate issued 
by Investors Syndicate and because of such failure has not shown 
that  she is entitled to the proceeds of the policy, if valid. 

The charges of false representation permitting defendant to  avoid 
its contract are affirmative defenses as to which i t  had the burden of 
proof. 

When a motion to  nonsuit is based on asserted proof of an affirma- 
tive defense, the court cannot rely on defendant's evidence only. It 
must examine all of the evidence. If such an examination permits 
different inferences, some supporting and others negativing the de- 
fense, the motion must be overruled. Solon Lodge v. Ionic Lodge, 247 
N.C. 310, 101 S.E. 2d 8;  Howard v. Bingham, 231 N.C. 420, 57 S.E. 
2d 401; MacClure v. Accident Ins. CO., 229 N.C. 305, 49 S.E. 2d 742; 
Barnes v. Trust Co., 229 N.C. 409, 50 S.E. 2d 2. 

Defendant relies on the testimony of Dr. J. W. Hunt, a medical 
expert specializing in internal medicine, that  insured had consulted 
him. The witness had no independent recollection of the date when he 
first saw the insured. According t o  his records i t  was 20 September 
1954. He  sent insured t o  the hospital on 21 September where he made 
certain tests and diagnosed insured's trouble as cirrhosis of the liver. 
The insured was under treatment by Dr. Hunt from 21 September to  
2 October when he was discharged from the hospital. His condition 
had a t  that  time improved, but he was not completely cured. The 
insured saw Dr. Hunt on 7 October, 25 October, and 8 December 1954 
with respect t o  treatment which had been prescribed by Dr. Hunt. 
The insured was running fever when discharged from the hospital 
and his liver was still enlarged. The witness stated that  he would not 
consider the insured's condition serious a t  the time he examined him, 
testifying: "Even with cirrhosis of the liver, he could have still lived, 
in my opinion, a natural span of lifetime with proper diet and treat- 
ment." 
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Plaintiff also testified tha t  her husband consulted and was under 
treatment by Dr.  Hunt  in September or October 1954, and for a period 
of time thereafter went back to  the hospital for checkups but not for 
treatment. 

Dr .  Karl Shepard, a specialist in internal medicine and medical ex- 
aminer for defendant, testified that  he examined him on 3 October 
1956. H e  again examined him on 24 October 1956 in connection with 
the policy of insurance in question. Dr .  Shepard testified: "If I were 
called upon t o  give an opinion as of October 24, 1956, I would say 
tha t  he did not have cirrhosis of the liver. Cirrhosis is not necessarily 
fatal in every case, certainly not during its early stages. Folks live a 
long time with cirrhosis if they follow the rules." 

Insured's answers to questions 11, Par t  1,  and 15, Par t  2, of the ap-  
plication would, we think, justify a jury in finding that  Mr. Hill re- 
collected his treatment by Dr.  Hunt  as occurring more than two years 
prior to  the application, and he did not by his answers intend to con- 
ceal his treatment by Dr .  Hunt.  

The official who examined the application and, authorized the is- 
suance of the policy testified tha t  the answers given were sufficient, to 
enable him to ascertain the reason for the hospitalization which ap- 
plicant stated occurred about 1953. 

The rule applicable to  the facts of this case is, we think, correctly 
stated in Owen v. Metropoli tan L i fe  Ins. Co. ,  67 A 25, 122 Am. St. Rep. 
413. I t  is there said: "The expression 'two years,' as colloquially used, 
is always understood as an approximate statement. I n  this sense we 
think i t  must be interpreted in this application. An attendance by the 
physician beginning one year and nine months and ending one year 
and seven months before the application was not necessarily, and as 
a matter of law, a breach of the warranty." 

It follows, we think, tha t  defendant was not entitled to have its 
motion for nonsuit allowed, for the  reason first assigned by it. 

Was defendant entitled to  have the action disniissed because of 
plaintiff's failure t o  offer evidence showing tha t  she was the holder 
of the certificate numbered and described in the policy? She alleged 
and defendant in effect denied that  fact. Hcnce the burden of proof was 
on plaintiff, and the motion should have been allowed unless defend- 
ant has waived proof of tha t  fact. Plaintiff insists tha t  it has. T O  
support her claim of waiver she points to these facts: When the 
claim was first made defendant refused to pay, not because she had 
not established that  she was the holder of the certificate but because 
of asserted misrepresentations which rendered the policy invalid. The 
answer does not in express language deny tha t  plaintiff is the holder. 
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The denial is indirect and defendant further says in its answer "that 
i t  has rightfully refused to make such payment because said policy 
of insurance is void and without effect for the reasons hereinafter 
set forth." 

The manner in which defendant denied liability led not only plain- 
tiff's counsel but the court to  believe that  the only disputed facts re- 
lated to  the asserted misrepresentations, and the case was tried on 
that  theory. During the trial the company's official who handled, the 
claim testified: "There is no question about the payment of these 
premiums. There is no question about the fact that  we got proof of 
claim and notice of his death properly given. I have the figures as 
to the amount that  would be due under this policy if i t  were valid. 
I had i t  figured out. $8,088.73 was the amount payable on the date 
of death, August 1, 1958." Certainly that  evidence is subject to the 
inference that  plaintiff had satisfied the defendant in her proof of 
claim that  she was the holder of the certificate, and the only reason 
for failing to pay was the asserted, invalidity. 

Counsel for defendant, recognizing the responsibility imposed on 
him (G.S. 1-200), prepared and tendered issues which he thought 
necessary for a determination of the controversy. Defendant tendered 
no issue which questioned the fact tha t  plaintiff was the holder of the 
certificate nor did i t  except to the failure of the court to  submit such 
an issue. It is, we think, apparent from the record that  the case was, 
with the acquiescence of defendant, tried on the assumption that  the 
only disputed factual questions were those pleaded by defendant as 
affirmative defenses. The case having been tried on that  theory, de- 
fendant cannot now urge, t o  defeat plaintiff, a defense which it waived. 
Bowling v. Bowling, ante, 527; Waddell v. Carson, 245 N.C. 669, 
97 S.E. 2d 222 ; Paul v. Neece, 244 N.C. 565, 94 S.E. 2d 596 ; Peek v. 
Trust Co., 242 N.C. 1, 86 S.E. 2d 256; Crowell v. Air Lines, 240 N.C. 
20, 81 S.E. 2d 178; Baker v. Varser, 240 N.C. 260, 82 S.E. 2d 90; 
Gorham v. Ins. C'o., 214 N.C. 526, 200 S.E. 5 ;  Ammons v. Fisher, 208 
N.C. 712, 182 S.E. 479. 

Since the cause must go back for a new trial for the reasons here- 
after given, defendant can on such trial, if  i t  so desires, require plain- 
tiff to establish the fact that she is the holder of the certificate re- 
ferred to in the policy. 

Defend,antls second assignment of error is directed to  the defense 
asserted in its answer that  the insured, by his answers to questions 
8, Part 1, and 6, Part 2, of his application had made material mis- 
representations with respect to  the rejection of his application for 
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insurance by another company. Tha t  such a misrepresentation, if 
made, is material is not controverted. 

Marvin Garner, District Manager of Woodmen of the World, wit- 
ness for defendant, testified without objection tha t  Clarence Edward 
Hill applied to him for policies of insurance on the lives of Mr. Hill's 
two minor sons. He  made the applications on 9 March and 20 March 
1955, "and a t  the same time applied for a payor benefit on himself 
which was in case anything should, happen to  him, i t  would be paid 
for. Under the insurance tha t  he applied for, Mr. Hill was to pay 
the premiums. This payor benefit is generally considered as  a rider 
tha t  is put on the life of the applicant t h a t  should he die prior to the 
completion of the payment on the certificate, or in our particular 
case, before the child reaches the age of 21, that  the payments would 
either be - in other words, the payments would be completed before 
the child reached 21, and the certificates of policy would be paid up 
. . . Mr. Hill applied for the payor benefit type thing on each of those 
policies. H e  was the applicant in relation to  this application. He  
was the one tha t  signed, the application. I was the one who presented 
the application t o  him. If Mr. Hill died some short time after these 
type policies came into being with this payor benfit provision in ef- 
fect, tha t  would mean that  the company would waive the prerniums 
upon his death." The witness further testified tha t  he was concerned 
with Mr. Hill's insurability. The application contained questions re- 
lating to  Mr. Hill's health and consultations with doctors. 

The witness was then asked: "And what did you do with the appli- 
cation after i t  was filled in and signed by Mr. Hill?" Plaintiff object- 
ed andl the objection was sustained. Counsel for plaintiff in support 
of his objection said: "My objection is founded on the way this ques- 
tion is phrased in their application. Of course, they pu t  this terminolo- 
gy together, and therefore the laws says if there is any ambiguity, 
i t  would be interpreted against the Federal Life and Casualty Com- 
pany." Whereupon the court directed the jury to retire and then 
said: "Put in the record tha t  the Court sustained the objection made 
by the plaintiff, and tha t  the Court sustained i t  on the ground1 that  
according to this witness' testimony the application tha t  he refers 
to is not for insurance upon himself but something in connection with 
insurance for his sons." Thereafter, in the absence of the jury, the 
witness nTas permitted to  testify tha t  the application Mr. Hill signed 
contained a question with respect t o  treatment by physicians, tha t  
he asked the question and Mr. Hill answered it. He  secured the name 
of the physician who had treated Mr. Hill. He  inquired if Mr. Hill 
had had any sickness, and he answered tha t  he had an enlarged, liver. 
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After the application was completed and signed, the witness mailed 
i t  to the home office of Woodmen of the World. Woodmen of the World 
issued the policies of insurance on the lives of the sons but refused 
to issue the payor benefit provision by which i t  would waive payment 
of premiums in the event of Mr. Hill's death. 

Dr .  Hunt  had previously testified tha t  on 30 March 1955 in re- 
sponse to an inquiry directed to him by Woodmen of the World he 
informed i t  of the treatment given and Mr. Hill's condition as diagnos- 
ed by the witness. 

Based on the testimony of Garner and Dr. Hunt,  defendant tendered 
the following issues: 

"1. Did Clarence Edward Hill represent in P a r t  One of his written 
application to the defendant that  he had never applied for any life, 
accident and health, or hospital insurance which had been rejected 
or rated up? 

"2. Was said representation false?" 
"7. Did Clarence Edward Hill represent in Par t  Two of his written 

application to the defendant tha t  no company had ever rated up, 
rejected his application, canceled or declined t o  renew his policy? 

"8. Was said representation false?" 
The court declined to submit these issues. 

No question is raised with respect to the competency of Garner 
to testify to the contents of the application which Mr. Hill made t o  
Woodlmen of the World. We are not called upon to  decide whether 
under the best evidence rule the contents of that  application could be 
shown by parol. Since plaintiff limited her objection and the court 
ruled on the evidence upon the theory tha t  the application for waiver 
of premiums in the event of the death of Mr.  Hill did not constitute 
an application for insurance within the rneaning of questions 8 and 6, 
that  became the theory of the trial, and we pass on the assignments 
excluding the evidence and refusing t o  submit the  issues tendered on 
that  theory. 

The court, we think, failed to appreciate the full import of Garner's 
testimony. According to Garner, Mr. Hill madoe two applications for 
insurance for each son. One application provided for the payment of 
a fixed sum to an undisclosed beneficiary upon the death of the son. 
Presumably inquiries were made with respect to the health of the  
son and a physical examination of the son was required. A contract 
rejected on tha t  application would not be material t o  insurance on 
the life of Mr. Hill, and the questions asked in the application made 
to defendant were not directed to  the contract of insurance on the 
life of the son. But  insurance on the life of the son was not the only, 
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or rather the full contract which Mr. Hill sought to make with Wood,- 
men of the World. He sought insurance on his life for the benefit of 
his son. True, no payment would be made directly to the son, but he 
would benefit by the waiver of payment of the premium which Mr. 
Hill expected t o  pay if he lived. Such an application is an application 
for life insurance and required an affirmative answer to questions 8 
and 6 asked by defendant. Fox v. Swartz, 30 A.L.R. 2d 739; Pruden- 
tial Ins. Co. v. Green, 141 A.L.R. 1401; Ritter v. Mutual Life Ins. Co., 
169 U.S. 139, 42 L. Ed. 693; I n  re Hamilton's Estate, 154 P. 2d 1008; 
44 C.J.S. 484; 29 Am. Jur. 435. 

The court was in error in excluding the evidence for the reasons 
given by i t  and in declining to  submit the issues tendered. 

New trial. 

BETTY ANN LENNON v. JOHN A. LENNON. 

(Piled 10 June, 1960.) 

1. Constitutional Law § 2& 
The full faith and credit clause of the Federal Constitution does not 

entitle a judgment in personam to extra-territorial effect when such 
judgment is rendered without jurisdiction over the person sought to be 
bound. 

2. Same: Habeas Corpus 5 3: Infants  5 8- Decree of foreign court  
held not  t o  oust  jurisdiction of o u r  court  to award custody of children. 

Where husband and wife a re  domiciled in this State and the husband 
surreptitiously removes the children of the marriage from this State to 
another state for  the purpose of depriving our courts of jurisdiction 
over the children, a decree of divorce obtained by the husband in such 
other state awarding the custody of the children to him, obtained with- 
out personla1 service on the wife and without her appearance either in 
person or by attorney, does not deprive the courts of this State of juris- 
diction to determine the right of custody of the children in habeas corpus 
proceedings instituted by the wife after the children had been brought 
back into this State and a r e  residing here with her. Richter v. Harmon, 
243 N.C. 373, cited and modified. 

3. Appeal and E r r o r  5 49- 
A judgment on findings will not be disturbed because one of the find- 

ings is not supported by evidence when such finding is not necessary 
to support the judgment and does not affect the conclusion reached. 

4. Infants  § 9-- Findings held to  support decree awarding custody of 
children t o  mother. 

In this habeas corpus proceeding to determine the right to the cus- 
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tody of the children of the marriage as between their divorced par- 
ents, findings to the effect that  the mother was providing a suitable 
and healthful domicile for them with her in the home of her parents, 
that the mother was a woman of excellent character and reputation, 
that the children in a private interview expressed their desire to remain 
with their mother, that the home of the husband, presided over by his 
second wife, would not provide a suitable or happy environment for them, 
is tantamount to a finding that the best interest of the children would 
be served by placing them in the custody of their mother in the home 
of her parents, and supports decree to this effect. 

APPEAL by defendant from Sharp, Special Judge, 19 October Term, 
1960, of GUILFOHD (Greensboro Division). 

This is a proceeding instituted pursuant to  the provisions of our 
Habeas Corpus Act, G.S. 17-39.1, to  determine the custody of plain- 
tiff's and defendant's children. 

The plaintiff petitioner and the defendant respondent will be re- 
ferred to  hereinafter as plaintiff and defendant respectively, or by 
name. 

The parties were married on 12 September 1944 in Winston-Salem, 
North Carolina. Barbara Ann Lennon, born 19 December 1947, and 
John A. Lennon, 111, born 14 January 1950, are the children of the 
marriage and their custody is the matter in controversy. 

On 16 October 1958, the defendant, without the knowledge or con- 
sent of the plaintiff, took the children in controversy and left the 
State of North Carolina and went to Reno, Nevada, in which State 
he still resides. He instituted an action for divorce in the State of 
Nevada on 5 December 1958 and obtained a final decree of absolute 
divorce on 6 January 1959. The Nevada court also awarded custody 
of the two children of the marriage to the defendant. The plaintiff 
was served with a copy of the summons and complaint by a Deputy 
Sheriff in Sumter, South Carolina, on 10 December 1958, but no ap- 
pearance was made by the plaintiff in person or by attorney in the 
Nevada court. 

On 26 January 1959, the defendant and Mrs. Mickie Gardner (who 
had obtained a divorce from her husband about the middle of Octo- 
ber 1958) were married in Reno, Nevada, and have lived there since 
that  time. 

The defendant returned the children to  North Carolina t o  visit 
their mother during the summer of 1959, and he contends he did so 
pursuant to  a promise of the plaintiff to return them to him when he 
came for them later in the summer. The plaintiff denies that  she 
promised to return them. 

I n  the hearing below the court made 23 separate findings of fact. 
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The defendant excepted to and assigns as error findings of fact Nos. 
5, 6, 7, 8, 9, 11, 14, 19 and, 22, which are as follows: 

" ( 5 )  That  in February, 1955, the defendant met Mrs. Mickie Gard- 
ner a t  a dinner party in Greensboro, a t  which he and the plaintiff 
were guests; tha t  he was immediately attracted to her and sometime 
between that date and June 22, 1957, an illicit, adulterous love affair 
began between Mrs. Gardner and the defendant; tha t  this affair be- 
gan and continued up to the time tha t  the defendant departed the 
State of North Carolina, on October 16, 1958. 

"(6)  Tha t  as a result of this affair, which became known to the 
plaintiff, the married life of the plaintiff and the defendant was there- 
after punctuated with violent quarrels and serious emotional dis- 
turbances on the part  of the plaintiff; that  these upheavals brought 
on excessive use of alcohol by the plaintiff, which in turn resulted in 
stormy quarrels and separations between them; tha t  the parties sepa- 
rated during the latter part  of December, 1957, and remained sepa- 
rate and apar t  until sometime in July or early August of 1958; tha t  
during this period, of separation, the defendant continued his affair 
with Mrs. Gardner; tha t  during this period the plaintiff's parents 
requested the defendant to send her to  a sanatorium for treatment, 
but he refused to do so, and the plaintiff's parents sent her to  a sana- 
torium a t  St. Albans in January, 1958, and later to a sanatorium a t  
Pine Bluff and paid the bills when the defendant refused to pay 
them; tha t  although the plaintiff was being treated for alcoholism, 
on one occasion when the defendant visited her a t  Cone Memorial 
Hospital in Greensboro he took whiskey to her; tha t  while the plain- 
tiff was hospitalized, the plaintiff's parents, Mr. and Mrs. P. 0. Bar- 
ber, looked after and cared for the children. 

"(7)  Tha t  on July 3, 1958, the plaintiff filed a suit against the de- 
fendant, under G.S. 50-16, in the Superior Court of Guilford County, 
Greensboro Division, in which the plaintiff sought custody of the 
children, permanent alimony, alimony pendente lite, and attorney's 
fees; tha t  in said action, the Judge of the Superior Court had entered 
an order, temporarily restraining the defendant from removing any 
of his property from the State of North Carolina; tha t  within minutes 
after the defendant was served with summons and a copy of the com- 
plaint in that  action, he went to the home where the plaintiff and the 
children were then residing on West Greenway South, in Greensboro, 
North Carolina, and announced to the plaintiff tha t  he desired to be- 
come reconciled with her and was coming back home; that  the plain- 
tiff continued to be very much in love with her husband and greatly 
desired a reconciliation provided he would break off his affair with 
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Mrs. Gardner; that he promised to do this if the plaintiff would per- 
mit him to  return and if she promised to stop drinking; that  as a 
result the defendant moved back into the home on West Greenway 
South, late in July or early August of 1959; that on October 13, 1958, 
the action instituted under G.S. 50-16, and the restraining order ancil- 
lary to it, was dismissed for the reason that  the parties reported to  
the Court that they had become reconc~led; that  in returning to the 
plaintiff and in securing the dismissal of the action the defendant 
did not act in good faith, that  he did not intend to become reconciled 
with the plaintiff a t  the time he returned home but sought the recon- 
ciliation in order to  dissolve the injunction which forbade him to re- 
move his property from North Carolina and in order to  dieprive the 
courts of North Carolina of their rightful jurisdiction over the child- 
ren. 

"(8) That  shortly after the purported reconciliation in July or 
August, 1958, the defendant renewed his adulterous affair with Mrs. 
Gardner and continued to live in the same house with the plaintiff 
while so doing; that  as  a result the plaintiff again verged on emo- 
tional collapse and turned to alcohol; that  although defendant shared 
the responsibility for plaintiff's alcoholism, and, although the defend- 
ant continued to berate the plaintiff for her alcoholism and to com- 
plain that  that  was the sole cause of their matrimonial difficulties, 
he, himself, continued his habit of social drinking and did nothing 
whatever t o  help the plaintiff overcome her problem; that  in Au- 
gust, 1958, he brought alcohol into the home, well knowing that  if 
he did so, the plaintiff would drink i t ;  that  on September 26, 1956, 
the plaintiff was tried and convicted of drunken driving in the Greens- 
boro Municipal Court; that  although the defendant paid) her fine, he 
did not employ counsel to  represent her but did employ a court re- 
porter to take down and transcribe the evidence against her; that  
the conduct of the defendant during this entire period justifies the 
inference that  he had decided to encourage the plaintiff's alcoholism 
as an apparent justification and escape from a marriage which had 
become hateful to  him; that  he refused to cooperate with the plain- 
tiff's family in their efforts to  rehabilitate her. 

"(9)  That  on October 16, 1958, the plaintiff was emotionally and 
mentally ill and as a result had become an alcoholic; that the de- 
fendant's unlawful conduct had, in large measures, contributed t o  
her condition. 

l i  (11) That  the first place the defendant went to  when he arrived 
in Reno on October 21, 1958, was t o  the office of a lawyer in order 
to  make arrangements to obtain a divorce from the plaintiff; that  
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through the lawyer's secretary he secured a furnished apartment in 
Reno; tha t  the defendtant put  the children in school in Nevada, where 
they finished out the  school year;  tha t  the defendant left North Car- 
olina and went to  Nevada for the purpose of obtaining a Nevada 
decree of absolute divorce from the plaintiff and to remove the child- 
ren from the jurisdiction of courts of Korth Carolina; tha t  a t  the 
time he left, he did not intend to return to North Carolina to live, 
and he intended to  remain in Nevada long enough to  obtain a di- 
vorce which he believed would not be subject to attack; tha t  a t  the 
present time he still maintains an apartment in Reno, Nevada. 

"(14) T h a t  after the  marriage between the defendant and Mrs. 
Gardner, she came to  live with the defendant and the children in 
the apartment and the children were in her care and custody during 
the defendant's absence from town on his business trips; tha t  rcgu- 
larly in the  evening of each day the defendant and Mrs. Gardner 
drank one or two cocktails in the presence of the children and allow- 
ed the children t o  sample the drinks; tha t  the twenty-one-year-old 
daughter of Mrs. Gardner, a s  a result of Mrs. Gardner's marriage 
to the defendant, has become a member of the defendant's household 
and he has assumed responsibility for her education; tha t  in the early 
part  of 1959, defendant leased an apartment in Mill Valley, Cali- 
fornia, which has been furnished with Mrs. Gardner's furniture, which 
was shipped from North Carolina; tha t  this apartment is occupied 
from time to time by the defendant and Mrs. Gardaer; tha t  in June 
of 1959, the defendant went to a parochial school, located a short dis- 
tance from the apartment in Mill Valley, California, and made pre- 
liminary inquiries with reference to  entering the children in that  
school for the school year of 1959-60; tha t  defendant's business address 
since he left Greensboro, North Carolina, has been in San Francisco, 
California, where his employer maintains an office; tha t  the defendant 
is connected with the furniture business and travels in eleven western 
states; tha t  defendiant's work, which requires him to  travel exten- 
sively, necessitates his absence from his home much of the time. 

"(19) Tha t  the plaintiff is no longer addicted to the use of alcohol 
and is now a fit, suitable, and proper person to have the care and 
custody of her children; tha t  the best interests and welfare of the 
children will be served and promoted by placing them in the custody 
of the plaintiff, in the  home of Mr. and Mi-s. P. 0. Barber. 

"(22) That  since the entry of the decree in Nevada on January 6, 
1959, there has been a change in the condition of both the plaintiff 
and defendant in that :  
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"(a)  The defendant has since married Mrs. Mickie Gardner, t he  
woman with whom he had the affair which caused the break-up of his 
marriage with the plaintiff; 

"(b) Tha t  the plaintiff is no longer addicted to  the use of alcohol, 
which excessive use was brought on by the affair between the defend- 
ant and Mrs. Gardner; 

" (c) Tha t  the plaintiff is now able to  assume the responsibility and 
care of her children and that  the best interests of the  children require 
that  their custody and upbringing be given to their own mother rath- 
er than t o  Mrs. Mickie Gardmer and the defendant." 

Upon the foregoing findings of fact and other unchallenged facts, 
the court below concluded as a matter of law: 

"(1) The plaintiff and the defendant are properly before the court 
for the adjudication of their rights in this proceeding. 

"(2)  Matrimonial domicile of the plaintiff and the defendant is 
the State of North Carolina, and both were residents of and domiciled 
in North Carolina a t  the time the defendant left the plaintiff and fled 
the State in October, 1958. 

" (3) That  the plaintiff is now a resident and domiciled in North 
Carolina; that  except for the short duration of her stay in Virginia 
with the defendant, in the fall of 1957, she has been a resident of 
North Carolina since 1949; that  the two children, who are the sub- 
jects of this action, are now residents of and hmiciled in North Car- 
olina. 

( ( (4)  That  said children are subject to  the jurisdiction of the courts 
of North Carolina and are now properly before this court for the de- 
termination of their custody and welfare. 

" (5) Tha t  the conduct of the defendant in securing the disnlissal of 
the action which was instituted in Guilford County, North Carolina, 
in 1958, and surreptitiously removing the children from North Caro- 
lina in October, 1958, was the result of a fraudulent scheme to de- 
prive the courts of North Carolina of jurisdiction of said children; 
that  as a result, the Superior Court of North Carolina did not lose 
its jurisdiction over the children because their father surreptitiously 
took them to Nevada and kept them there from the fall of 1958 until 
the summer of 1959. Tha t  under all the circumstances of this case 
the Nevada decree is not entitled to full faith and credit in North 
Carolina. 

" (6 )  That  Mrs. Betty Ann Lennon, the plaintiff in this action, is 
not bound by the decree of the Nevada court depriving her of the 
custody of her children. 

"(7) That  the conditions and circumstances, with reference to  the 
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care, custody and welfare of the children have changed radically 
since t h e  entry of the Nevada decree on January 6, 1959, and, in 
any  event, this court now has jurisdiction to  determine the  best in- 
terests of the children and award their custody accordingly." 

The court thereupon entered an order awarding the custody of the 
children t o  the plaintiff, Betty Ann Lennon, upon condition tha t  she 
continue to  reside in the home of her parents, Mr. and Mrs. P. 0. Bar- 
ber, and upon the further condition that  she totally abstain from 
the use of alcoholic beverages. The defendant was awarded visitation 
rights a t  the home of Mr.  and Mrs. P. 0 .  Barber, as set out in the 
order, and the further right t o  have the children visit him in his fa- 
ther's home in San Francisco upon the execution of a bond or by de- 
positing securities in the office of the Clerk of the Superior Court of 
Guilford County, as required by the judgment, to  guarantee that  said 
children will be returned to North Carolina a t  the end of each visit 
authorized by the judgment. 

The defendant appeals, assigning error. 

Harry E. Stanley; Jordan, Wright, Henson & Nichols, for plaintiff. 
Thomas Turner; Joyner & Howison, for defendant. 

DENNY, J .  It would seem tha t  under the facts and circumstances re- 
vealed on this record, the appellant should not prevail unless this 
Court must give full faith and credit to the custody decree entered 
by the Nevada court a t  the time the divorce decree was entered dis- 
solving the marriage between the plaintiff and the defendant on 6 
January 1959. The  validity of the divorce decree is not challenged 
in this proceeding. Estin v. Estin, 334 U.S. 541, 92 L. Ed. 1561, 1 
A.L.R. 2d 1412; Williams v. North Carolina, 317 U.S. 287, 87 L. Ed. 
279, 143 A.L.R. 1273. 

I n  M a y  v. Anderson, 345 U.S. 528, 97 L. Ed. 1221, the facts were 
these: Mrs. Anderson (now Mrs. M a y )  was a native of Wisconsin. 
She married Anderson in tha t  State and lived with him continuously 
until 1946. They had three children. I n  December 1946, as a result 
of growing marital unhappiness, Mrs. Anderson considered getting a 
divorce, and with the consent and approval of her husband, she took 
the children to  Lisbon, Ohio, "to think over her future course." On 
New Year's D a y  1947 she informed her husband by telephone tha t  
she was not coming back to him. 

Within a few days thereafter her husband filed suit in Wisconsin, 
seeking an absolute divorce and custody of the children The only 
service of process upon the wife in Ohio consisted of the delivery to  
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her personally, in Ohio, of a copy of the Wisconsin summons and 
petition. Mrs. Anderson entered no appearance and took no par t  in 
the Wisconsin proceeding. Thereafter, a decree divorcing the parties 
from the bonds of matrimony and a decree purporting t o  award the 
custody of the  children to  their father were entered. 

Armed with a copy of the decree and accompanied by a local police 
officer in Lisbon, Ohio, the husband demanded and obtained the child- 
ren from Mrs. Anderson. The children remained with their father in 
Wisconsin from 1947 until 1 July 1951. The  father then took the 
children to visit their mother in Lisbon. When he demanded their 
return she refused t o  surrender them. 

Relying upon the Wisconsin decree, he promptly filed a petition 
in the proper forum in Ohio for a writ of habeas corpus. The Ohio 
court held tha t  i t  was compelled to give full faith and credit t o  the 
Wisconsin decree, and, therefore, the decree was binding on Mrs. 
M a y  and ordered the children discharged from further restraint 
by her. On appeal t o  the  Court of Appeals and to  the Supreme 
Court of Ohio, the ordier of the trial court was affirmed. On appeal, 
the  Supreme Court of the United States said: * * * ( W )  e have be- 
fore us the elemental question whether a court of a state, where a 
mother is neither domiciled, resident nor present, may cut off her 
immediate right to the care, custody, management and companion- 
ship of her minor children without having jurisdiction over her in 
personam. Rights far more precious to appellant than property rights 
will be cut off if she is to  be bound by the Wisconsin award of custody. 

" 'It is now too well settled t o  be open to further dispute tha t  
the "full faith and credit" clause and the act of Congress passed 
pursuant to  i t  do not entitle a judgment, in personam to extra-terri- 
torial effect if it be made to appear tha t  i t  was rendered without 
jurisdiction over the person sought to  be bound.' Baker U .  Baker, 
E & Co., 242 U.S. 394, 401, and see 403, 61 L.ed. 386, 391, 37 S.Ct. 
152; Thompson v. Whitman (U.S.) 18 Wall 457, 21 L.ed. 897; 
D'Arcy v. Ketchum (U.S.) 11 How. 165, 13 L.ed. 648. 

"In Estin v. Estin, * * (supra) this Court upheld the validity 
of a Nevada divorce obtained ex parte by a husband, resident in 
Nevada, insofar as i t  dissolved the bonds of matrimony. At  the 
same time, we held Nevada powerless to  cut off, in tha t  proceeding, 
a spouse's right to financial support under the prior decree of an- 
other state. I n  the  instant case, we recognize tha t  a mother's right 
to custody of her children is a persond right entitled to  a t  least 
as much protection as her right to  alimony. 

"In the instant case, the Ohio courts gave weight to appellee's 
contention that  the Wisconsin award of custody binds appellant 
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because, a t  the time i t  was issued, her children had a technical domi- 
cile in Wisconsin, although they were neither resident nor present 
there. We find i t  unnecessary t o  determine the children's legal domi- 
cile because, even if i t  be with their father, tha t  does not give 
Wisconsin, certainly as against Ohio, the personal jurisdiction that  
i t  must have in order to deprive their mother of her personal right 
t o  their immediate possession. 

"The judgment of the Supreme Court of Ohio, accordingly, is re- 
versed and the cause is remanded to  i t  for further proceedings not 
inconsistent with this opinion." 

I n  view of the fact tha t  the plaintiff herein was not personally 
served with summons in the State of Nevada and did not appear 
in said court in person or by attorney, based on the decision of the 
Supreme Court of the United States in M a y  v. Anderson, supra, we 
hold tha t  the courts of North Carolina are not bound by the custody 
decree entered in the Nevada court and tha t  the court below had 
jurisdiction to determine the custody of the children involved in this 
controversy. 

The facts set out hereinabove are more in detail than necessary 
to  determine the full faith and credit question raised. However, 
they, together with other facts found and not challenged by defend- 
ant,  disclose the factual situation essential to a disposition of the 
case on its merits. 

The appellant contends there is no evidence upon which the charge 
of adultery can be sustained, as set out in finding of fact No. 5. 
I n  light of the facts and circumstances revealed on this record, we 
think i t  is immaterial whether or not the defendiant maintained an 
illicit and adulterous love affair with Mrs. Gardner while living with 
his wife. It must be admitted, however, that  the letters written by 
Mrs. Gardner to  the defendant, some of which came into the posses- 
sion of the  plaintiff while she was living with the defendant, were 
indicative of such an amorous, intimate and passionate relationship 
between h4rs. Gardner and the defendant, which the offended1 wife, 
the plaintiff, was not required by law to condone or tolerate. 

I n  our opinion, since North Carolina is the home of the plaintiff 
and the matrimonial domicile of the parties, and, furthermore, since 
the defendant surreptitiously removed the children from North Caro- 
lina in 1958 to deprive the courts of North Carolina of jurisdiction 
of said children, the courts of North Carolina did not lose jurisdic- 
tion over the children. In  re Means, 176 N.C. 307, 97 S.E. 39. 

It appears from the record tha t  the court below, with the consent 
of the parties, interviewed the children privately and each child ex- 
pressed the desire to remain in North Carolina with the plaintiff. 
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Moreover, the court found that  the home of the defendant, presided 
over by the second wife, the former Mrs. Gardner, would not provide 
as suitable or happy environment for the children as the home of 
their mother and her parents. Hence, the court found as a fact 
that  the best interests of the children would be served and promoted 
by placing them in the custody of the plaintiff in the home of Mr. 
and Mrs. P. 0. Barber. 

The court further found that  since July 1959 the plaintiff and 
children have lived in the home of plaintiff's parents, Mr. and, Mrs. 
P. 0. Barber, who own a large and comfortable nine-room house 
on Starmount Drive in one of the best residential areas of Greens- 
boro, North Carolina; that  the children have separate bedrooms and 
there is a separate bath for their use; that  Mr. and Mrs. Barber 
are persons of excellent character and reputation and neither of 
them uses intoxicants in any form whatsoever; that  the plaintiff is 
likewise a woman of good character and reputation; that  Mr. and 
Mrs. Barber are people of means; that  Mrs. Barber has an inde- 
pendent income and Mr. Barber has a good income from his business 
as a general contractor; that  since returning to North Carolina, the 
children have been regularly taken to church and Sunday School; 
that  since the opening of school on September 2, 1959, they have 
regularly enrolled in the Sternberger School, a primary school, oper- 
ated by the Greensboro City Board of Education in the Starmount 
Forest Subdivision; that  the Barber home provides a happy Christian 
environment and possesses an excellent moral tone; that  the chil- 
dren are happy and well adjusted a t  present in the care and custody 
of their mother in the home of her parents and do not wish to leave. 

This decision does not conflict. with our dlecisions in Allman v. 
Register, 233 N.C. 531, 64 S.E. 2d 861 or Richter v. Harmon, 243 
N.C. 373, 90 S.E. 2d 744, except in the latter case it  is stated: "If 
the petitioner were still a citizen and resident of the State of Florida, 
the decree in that  State awarding the custody of the minor child * * * 
to  her * * * would be binding on our courts under the full faith and 
credit clause of the Constitution of the United1 States." The fore- 
going statement seems to be in conflict with the decision of the 
Supreme Court of the United States in May v. Anderson, supra. 
Even so, such statement was not necessary to decision in the Richter 
case. 

The judgment of the court below will be upheld. 
Affirmed. 
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ROY OXENDINE (ORIGINAL PLAINTIFF), WILLIAM L. OXENDINE, ADMB. 
OF ROY OXDNDINE, DECEABED; WLZLIAM L OXENDINE AND WIFE, 
LOU HENRY LOWRY OXENDINE, JAMES W. OXENDINE AND WIFE, 
LOUISE SMITH OXENDINE (ADDITIONAL PLAINTIFFS), v. H. S. LEWIS 
(ORIGINAL DEFENDANT), GERTRUDE MITCHELL HUNT AND HUSBAND, 
GRADDY HUNT, JAMES MITCHELL AND WIFE, MARGARET MITOH- 
ELL, ADDIE MAE MITCHELL BA.RNES AND HUSBAND, CLEVELAND 
BARNES, CLETUS MITCHELL PULOS AND HUSBAND, GEORGE 
PULOS, EARL RAY MITCHELL AND WIFE, LENA BIOLLE MITCHELL, 
BEARL DAVID MITCIHELL AND WIFE, MARILYN MITCHELL, VAR- 
DELL OXENDINE AND WIFE, HE'LEN OXENDINE, JAMES CLEO 
FREEMAN, UNMARBIED, AND LENA MAE FREEMAN, UNMABRIED, AND 

W. H. HUMPHREY, JR., GUARDIAN AD LITEX FOR JAMES CLElO FREE- 
MAN AND LENA MAE FREDMAN, MINORS (ADDITIONAL DEFENDANTS). 

(Filed 10 June, 1960.) 

Deeds § 1% 
Where the granting clause of a deed, evidently filled in by typewriter 

upon a deed form, conveys a n  unqualified fee and the habendurn and 
warranty clauses a re  in harmony with the granting clause, a provision 
inserted immediately before the description in that  part of the form in- 
tended for the description, that  the conveyance was of "A life estate in 
and to the following described tract of land, to wit :", and a provision 
immediately following the description that  i t  was understood between 
the parties that  the grantee was to have a life estate, will be rejected 
a s  repugnant to the fee simple estate granted. 

Bonn~m, J., dissenting. 

RODMAN, J., joins in dissent. 

APPEAL by defendants from McKinnon, J., in chambers 18 April 
1960 a t  Lumberton. From ROBESON. 

Civil action to enforce specific performance of a written contract 
to  purchase real property. 

The parties, pursuant t o  G.S. 1-184-1-185, waived by written agree- 
ment and stipulation trial by jury, and agreed that the Judge might 
find the facts, make conclusions of law, and rendter judgment thereon. 

On 24 November 1924 S. R. Webster and wife conveyed the land, 
which is the subject of this suit, by deed to Roy Oxendine, vesting 
in him a fee simple title. On 10 May 1932 Roy Oxendine and 
wife conveyed the land to Malinda Oxendine Hunt by deed of re- 
cord in Robeson County. A copy of this deed is in the record,. 
During the argument of this suit in this Court the parties by consent 
filed a photostatic copy of this deed, which shows it was a printed 
blank form deed apparently filled in by use of a typewriter. 

The relevant parts of this deed with the words apparently written 
in with a typewriter italicized by us, are as follows: 
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"STATE OF NORTH CAROLINA 
Robeson County 

THIS DEED, made this the 10th day of May 1932, by Roy 
Oxendine and wife, Bettie Oxendine of the County of Robeson, 
and State of North Carolina, of the first part to Malinda Oxen- 
dine Hunt of the County of Robeson, and State of North Caro- 
lina, of the second part, WITNESSETH: That  the said parties 
of the first part, in consideration of the sum of Ten Dollars and 
other valuable considerations in hand paid by the said party 
of the second part, the receipt whereof is hereby acknowledged, 
do - hereby bargain, sell and convey unto the said party of the 
second part, and to her heirs and assigns forever, the following 
lands in Fairmont Township, Robeson County, North Carolina, 
bounded and described as follows, to wit: 

"A life estate in and to the following described tract of land, 
to wit: 

"In Fairmont Township - BEGINNING a t  a stake under the 
bridge in the Old Field Swamp in the Lumberton and Fairmont 
road and runs South 20 degrees 20 minutes West 810 feet to a 
stake in the run of Old Field Swamp; thence S. 60 degrees and 
60 minutes East 694 feet to a stake in the run of Old Field 
Swamp; thence up the run of Old Field Swamp to the BEGIN- 
NING, containing 9.4 acres. Same being part of land owned 
by F. 5. Floyd, ST., deceased, and being on west side of Old 
Field Swamp about a mile north of the town of Fairmont and 
being same conveyed to Barnum Hunt and Wife, Malinda Hunt, 
by F. 8. Floyd, Jr., et ua: Sarah Floyd. 

"It is distinctly understood between the parties of the first 
part and the party of the second part that the said Malinda 
Oxendine Hunt is to have a lifetime right and full control of 
the possession of the property herein conveyed, and the remain- 
der, subject to said lifetime right, is retained by Roy Oxendine. 

"TO HAVE AND TO HOLD the above described lands and 
premises, with the appurtenances, unto the said party of the 
second part, her heirs and assigns, forever. And the said parties 
of the first part, for themselves, their heirs, executors and ad- 
ministrators, do covenant with the party of the second part, 
her heirs and assigns, that they are lawfully seized in fee of 
the said lands; that they have good right to sell and convey 
the same; that they are free from all encumbrance; and that 
they will and their heirs, executors and administrators shall war- 
rant and defend the title to the same against the lawful claims 
of all persons whomsoever." 
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Roy Oxendine was the son of Malinda Oxendine Hunt. Prior 
to December 1958 Malinda Oxendine Hunt died leaving her sur- 
viving as heirs Roy Oxendine, and certain children and grandchil- 
dren who are defendants. 

On 1 December 1958 Roy Oxendine contracted to  sell to  defendant 
H. S. Lewis, and defendant H. S. Lewis contracted to buy the land 
described in the deed from Roy Oxendine to Malinda Oxendine Hunt 
a t  the price of $5,000.00. The contract contemplated that the grantor 
should convey a good and sufficient marketable title in fee. Roy 
Oxendine executed a deed of conveyance of the land to defendant 
H. S. Lewis, tendered i t  to  him, and made demand for payment of 
the purchase price in accord with the contract, and defendant H. S. 
Lewis refused to accept said deed and comply with the contract 
for the reason that  Roy Oxendine is not possessed of and cannot 
convey a fee simple title to  the property. Thereafter Roy Oxendine, 
original plaintiff, died intestate leaving as his only heirs a t  law his 
sons, William L. Oxendine and James W. Oxendine. William L. 
Oxendine has been duly appointed administrator of his estate. His 
heirs a t  law and administrator have made themselves parties t o  
the suit as additional plaintiffs. 

Judge McKinnon upon the facts found by him concluded as a 
matter of law that  "the deed from Roy Oxendine, original plaintiff, 
t o  Malinda Oxendine Hunt . . . by the terms of its grant clause 
limited the estate conveyed therein to  Malinda Oxendine Hunt to  
an estate for life, with the remainder being reserved to the grantor, 
Roy Oxendline, and the life estate is now terminated, so that  the 
original plaintiff, Roy Oxendine, was capable, and his administrator, 
William L. Oxendine, is capable of conveying the lands in fee simple 
t o  the original defendant, H.  S. Lewis." Judge McKinnon further 
concluded as a matter of law that  William L. Oxendine, as admin- 
istrator of the estate of Roy Oxendine, is legally entitled to  enforce 
the contract of sale and purchase against the original defendant, H.  
S. Lewis. Wherefore, Judge McKinnon entered jud~gment decreeing 
specific performance. Defendant excepted and appealed. 

Johnson & Biggs B y  E. M.  Johnson for plaintiffs, appellees. 
Brit t ,  Campbell & Britt  B y  David M .  Britt for additional Defend- 

ants, appellants. 
W .  H .  Humphrey,  Jr., for original defendant, appellant, and guard- 

ian ad litem for James Cleo Freeman and Lenu Mae Freeman, minors, 
defendants, appellants. 

PARKER, J .  A former appeal in this case, wherein Roy Oxendine 
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was plaintiff and H.  S. Lewis was defendant, is reported in 251 
N.C. 702, 111 S.E. 2d 870, and was remanded for additional parties. 
Since the former appeal, Roy Oxendine has died. I n  the former 
appeal, and in parts of the record the christian name of Malinda 
Oxendine Hunt is set forth as Melinda. We use here Malinda as 
it  appears in the photostatic copy of the deed. 

The granting clause in the Roy Oxendine deed conveys t o  Malinda 
Oxendine Hunt  an unqualified fee simple estate. The habendum 
clause contains no limitation on the fee thus conveyed, and a fee 
simple title is warranted in the covenants of title. 

Jeffries v. Parker, 236 N.C. 756, 73 S.E. 2d 783, was a suit to  
enforce specific performance of a contract to  purchase land. These 
are the facts in that  suit: On 21 January 1919, Mary J. Jeffries 
conveyed land to E .  Worth Jeffries and James H.  Jeffries by record- 
ed deed. The granting clause in the deed conveyed an unqualified 
fee and the habendum clause contains no limitation on the fee thus 
conveyed and a fee simple title is warranted in the covenants of 
title. The paragraph describing the land conveyed contains the 
following a t  the end and as a part thereof: "It is understood that  
in case of the death of James H. Jeffries before he otherwise dis- 
poses of his part of this land, that  his share is to  be the property 
of E .  Worth Jeffries in fee simple, subject to  the dower right of 
James H.  Jeffries' wife, hlandy Jeffries." Mandy Jeffries predeceas- 
ed James H.  Jeffries. On 21 March 1942, James H.  Jeffries died intes- 
tate, leaving surviving certain collateral heirs. At the time of his 
death he had not disposed of or conveyed his interest in said land. 
The trial court held that  the deed "vested in James H.  Jeffries a 
defeasible fee subjected to be defeated upon his having not disposed 
of same prior to  his death and in which event the said, title vested 
in the survivor, E .  Worth Jeffries, and the said E.  Worth Jeffries 
now holds an absolute fee simple title to  the said property," and 
decreed specific performance. This Court reversed the judgment be- 
low, saying: "When the granting clause in a deed to real property 
conveys an unqualified fee and the habendum contains no limitation 
on the fee thus conveyed and a fee simple title is warranted in the 
covenants of title, any additional clause or provision repugnant there- 
to  andi not by reference made a part thereof, inserted in the instru- 
ment as a part of, or following the description of the property con- 
veyed, or eleswhere other than in the granting or habendlum clause, 
which tends to  delimit the estate thus conveyed, will be deemed mere 
surplusage without force or effect. Artis 2). Artis, 228 N.C. 754, 47 
S.E. 2d 228, and cases cited; Kennedy v. Kennedy, 236 N.C. 419; 
Whitley v. Arenson, 219 N.C. 121, 12 S.E. 2d 906; McNeill v. Blevins, 
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222 N.C. 170, 22 S.E. 2d 268. This is now settled law in this juris- 
diction. Krites v. Plott, 222 N.C. 679, 24 S.E. 2d 531, and Jefferson 
v. Jefferson, 219 N.C. 333, 13 S.E. 2d 745, to the extent they conflict 
with this conclusion, have been overruled." 

The relevant facts for our decision here in Edwards v. Butler, 244 
N.C. 205, 92 S.E. 2d 922, are: On 19 January 1912, Joseph G. Ed- 
wards executed a warranty deed to his wife "Lilly Mae Edwards, 
her lifetime and then to  my children . . . .," conveying the premises 
described in the petition. The granting clause, the habendurn and 
the warranty in the d~eed are in the usual form and fully sufficient 
to  pass a fee simple title. Following the description of the land, 
the grantor inserted the following: "It is known and understood tha t  
I, Joseph G. Edwards, hereby except my life estate in the above 
conveyed premises." In  its opinion, this Court said: "The first ques- 
tion to  be determined is whether or not the attempted reservation 
of a life estate in the  grantor in the deed from Joseph G. Edwards 
to Lilly Mae Edwards, his wife, was valid,. We have repeatedly 
held tha t  when the granting clause, the  habendum, and the warranty 
in a deed are clear and unambiguous and fully sufficient to pass 
immediately a fee simple estate t o  the grantee or grantees, tha t  a 
paragraph inserted between the description and the habendurn, in 
which the grantor seeks to reserve a life estate in himself or another, 
or to  otherwise limit the estate conveyed, will be rejected as repugnant 
to  the  estate and interest therein conveyed. Whitson v. Barnett, 
237 N.C. 483, 75 S.E. 2d 391; Jefries v. Parker, 236 N.C. 756, 73 
S.E. 2dl 783; Kennedy v. Kennedy, 236 N.C. 419, 72 S.E. 2d 869; 
Swaim v. Swaim, 235 N.C. 277, 69 S.H. 2d 534; Pilley v. Smith, 230 
N.C. 62, 51 S.E. 2d 923; Artis v. Artis, 228 N.C. 754, 47 S.E. 2d 
228. In  the deed under consideration, the words in the granting 
clause, the habendum, and warranty are clear and unambiguous and 
are sufficient to pass immediately a fee simple title to the land 
described therein. These portions of the deed contained nothing 
that  might even suggest an intention on the part  of the grantor 
to convey an estate of less dignity than a fee simple, indefeasible 
title to the premises described therein, subject to  the life estate of 
his wife. Hence, we hold tha t  the attempt of the grantor to  create 
a life estate in himself by the method used was ineffective and will 
be rejected as mere surplusage. Jeffries v. Parker, supra." 

I n  McCotter v. Barnes, 247 N.C. 480, 101 S.E. 2d 330, a printed 
form deed was used with written words inserted. The granting clause 
in the deed conveys an unqualified fee simple estate. The habendurn 
clause places no limitation on the estate conveyed by the granting 
clause. A fee simple estate is warranted in the covenants of title. The 
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description in writing inserted in the deed is: "A right of way 100 
feet wide (To be located by said party of second part and when so 
located to become a part of this description) across the homestead 
tract. The said location to  be through the southwest corner of said 
tract of land. There shall be no building other than for railroad use." 
The defendants contended that  the use of the term "right of way" in 
the description limits the conveyance to  an easement. The Court said: 
"But in any event, under application of the rule of construction that  
the granting clause will prevail in case of repugnancy, the term 'right 
of way' as here used in the description must yield to the granting 
clause in fee, and especially so in view of the fact that  the granting 
clause harmonizes with the habendurn and with the covenants of 
seizin and warranty. Artis v. Artis, 228 N.C. 754, 47 S.E. 2d 228; 
Jeffries v .  Parker, 236 N.C. 756, 73 S.E. 2d 783; Griffin v. Springer, 
244 N.C. 95, 92 S.E. 2d 682; Edwards v .  Butler, 244 N.C. 205, 92 S. 
E.  2d 922. I n  Artis v. Artis, supra, a t  p. 761, i t  is stated: 'Hence i t  
may be stated as a rule of law tha t  where the entire estate in fee 
simple, in unmistakable terms, is given the grantee in a deed, both 
in the granting clause and habendum, the warranty being in harmony 
therewith, other clauses in the deed, repugnant to the estate and in- 
terest conveyed, will be rejected.' Here the fact that  the description 
was inserted in a form deed is without controlling significance. Jeffries 
V .  Parker, supra." 

Shephard v. Horton, 188 N.C. 787, 125 S.E. 539, is clearly dis- 
tinguishable. The granting clause of the deed was "to the said party 
of the second part during her natural life and - heirs and assigns," 
a tract of land describing it. The habendum clause reads, "To have 
and to hold the aforesaid tract or parcel of land during her natural 
life, with any and all privileges and appurtenances thereto belonging 
to the said Victory Horton, - heirs and assigns, to  her only use and 
behoof forever." A fee simple title is warranted in the covenants of 
title. The deed was written on a printed blank form prepared for gen- 
eral use and the words "during her natural life" were written by the 
draftsman. I n  the dieed in that  case the written words and the printed 
words in the granting clause and in the habendurn are :nconsistent, 
and i t  was held that  the written words "during her natural life" con- 
trolled the construction, and that  the grantee took a life estate. 

The words in the deed in the instant case, apparently written in 
with a typewriter, appearing before and after the description of the 
land conveyed in fee simple and which tend to delimit the fee simple 
estate conveyed are not in the granting or habendurn clause, and under 
a long line of our decisions as above set forth will be deemed surplus- 
age without force or effect. 
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Malinda Oxendine Hunt  took a fee simple estate under the deed. 
Defendants' assignments of error to  the Judge's conclusions of law 
and to the  judgment are sustained. The judgment below is 

Reversed. 

BOBBITT, J., dissenting. The deed is from a son to  his mother. Ob- 
viously, the conveyance of a life estate was intended. This intention 
should control unless "in conflict with some unyielding canon of con- 
struction, or settled rule of property, or fixed rule of law, or is re- 
pugnant t o  the terms of the grant." Griffin v. Springer, 244 N.C. 95, 
98, 92 S.E. 2d 682, and cases cited. I n  my opinion, the rules of law 
enunciated in the cases cited in the Court's opinion do not require 
tha t  the intention of the parties be thwarted. 

"The heart of a deed, is the granting clause." Griffin v. Springer, 
supra, and cases cited. The granting clause designates the grantee 
and the thing granted. Artis v. Artis, 228 N.C. 754, 760, 47 S.E. 2d 
228. Consideration of the granting clause requires the construction 
that  the thing granted is not a described tract of land but "a life 
estate in and to  the following described tract of land." The factual 
situation is distinguishable from cases where, after conveyance of a 
described tract of land in fee, a subsequent provision, not an integral 
part  of the granting clause, purports to  delimit the fee theretofore 
explicitly conveyed. 

A rule of law which supersedes and frustrates the intention of the 
parties should not be extended to  encompass the present factual sit- 
uation but should be restricted to factual situations undistinguishable 
from those heretofore considered. 

RODMAN, J. ,  joins in dissent. 
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W. C. UPOHUR@H, ON BEHALF OF HIMSELF AND ALL OTHEB TAXPAYERS OF THE 
CITY O F  RALEIGH v. CITY OF RALEIGH, A MUNICIPAL COBPOBATION. 

(Filed 1 0  June, 1960.) 

1. Elections § 4: Municipal Corporations 37- Proceeds of water  a n d  
sewer bonds may be expended in newly annexed a reas  notwithstand- 
ing  nei ther  bond ordinance nor  ballots disclosed such intent. 

Where there is no irregularity in  the authorization of municipal bonds 
for  its water and sewer systems, G.S. 160-379(b) ( I ) ,  G.S. 160-379(d), 
G.S. 180-382, and in the city's notice of intent to annex certain areas 
i t  is stated that  it  intended to use certain of the proceeds of the bonds 
for the construction of water and sewer lines in areas intended to be 
annexed, the fact  that  neither the bond ordinance nor the ballots used 
in the election a t  which the issuance of the bonds was approved dis- 
closed such intent does not affect the validity of the bonds, the city 
being authorized by i ts  charter and G.S. 160-255 to extend its water 
and sewer facilities beyond its corporate limits and the Annexation 
Act specifically providing that  i t  should not be necessary for the City 
to  specify the location of any contemplated improvements. 

2. Pleadings § 24- 
Notwithstanding that  a demurrer comes on to be heard prior to the 

expiration of time for filing answer, G.S. 1-161, the  court may refuse 
plaintiff's motion for  a continuance, interposed in order that  he might 
file a n  amended complaint, when the hearing is more than five days 
after acceptance of service of the demurrer by the plaintiff, G.S. 1-129, 
although plaintiff, upon the sustaining of the demurrer, may thereafter 
apply for leave to amend. G.S. 1-131. 

APPEAL by plaintiff from Clark, J., March Civil Term, 1960 of 
WAKE. 

This action was instituted on 11 March 1960 in the Superior Court 
of Wake County, North Carolina, by W. C. Upchurch, on behalf 
of himself and all other taxpayers of the City of Raleigh, against 
the City of Raleigh, a municipal corporation, for the purpose of hav- 
ing declared invalid two bond issues hereinafter referred to, and 
to restrain the City from applying or using the proceeds from said 
bond issues to construct water and sewer lines in areas which the 
City of Raleigh proposed to annex. 

On 21 December 1959, the City adopted Ordinances Nos. 851 
and 852, said ordinances authorized the issuance of $1,360,000 of 
water supply system bonds and $540,000 of sanitary sewer system 
bonds, respectively, and by its Resolution No. 950, called a special 
election on 23 February 1960 for the qualified voters of Raleigh 
to pass upon said bond issues. 

On 22 and 29 December 1959, pursuant to statute, the City caused 
to be published in The Raleigh Times, a newspaper of general cir- 
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culation in said City, its "Notice of Intention to Apply to  the Local 
Government Commission for Approval of Bonds" subject t o  the 
approval of the voters, the declared and stated purpose of said bonds 
being as follows: 

"(1) $1,360,000 of bonds for the improvement and enlargement of 
the water supply system established and operated by the City to  
supply water to the City and its inhabitants, * * *. 

"(2)  $540,000 of bonds for the improvement and enlargement of 
the sanitary sewer system established and operated by the City, 

+ *,, 
Pursuant to the aforesaid notice the City on 31 December 1959, 

made written application to the Local Government Commission for 
approval of the aforesaid bond issues, and in its Exhibit A attached 
to said application, i t  declared that :  

"The City now has authority to  finance water system extension 
and improvement (to the extent of) $1,742,000 (1959 Bond Program). 
This program was d~esigned to provide for some plant improvement, 
projects to  strengthen the internal city system (Pitometer Study 
1953 & 58) and to extend into those areas previously considered 
for annexation; i. e., areas to  the  northwest, north and southeast. 
As the total picture developed and the meaning of the  new annexa- 
tion law cleared, i t  became necessary to  prepare for future exten- 
sion and financing in the areas to  the south and southwest as the 
City Council decided they should be included in this major annexa- 
tion action. Thus, $700,000 is proposed to carry the large main sys- 
tem into the last two areas mentioned and $660,000 is to  be used 
in all areas to  begin the program of small line extension up and down 
the streets when needed and requested. Whereas the large main ex- 
tension into these areas should satisfy the system need, some few 
years will be required to  complete the  small line system. 

"Authority already exists which should satisfy the financing of 
the large sewer outfalls into the new areas (1959 Bond Program). 
$540,000 will begin the program of installing the small line system 
up and down the streets. Some few years will be required t o  com- 
plete the small line system." 

Pursuant to said ordinances and resolution, a special election was 
held on 23 February 1960, a t  which the qualified voters of the City 
voted in favor of said bond issues in separate questions, the stated 
purposes of said bonds appearing on the ballots used a t  said elec- 
tion as recited in the ordinances. None of the bonds had, a t  the 
time of the institution of this suit, been issued, sold or delivered. 

Thereafter, on 1 February 1960, acting pursuant t o  a new annexa- 
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tion law (G.S. 160-453.13 et seq.), the City adopted resolutions 
of intent t o  consider the question of annexing five certain areas to 
the City; and on 15 February 1960, as required by said law, it  ap- 
proved and made public its Annexation Report, dated February 1960, 
declaring its intent to annex certain designated areas then beyond 
the corporate limits of the City and to expend and use certain of 
the proceeds of the water and sewer bond issues to  be voted on a t  
the 23 February 1960 election as follows: (estimated costs of water 
and sewer lines into the designated areas omitted). 

Neither in the bond ordinances nor on the ballots used a t  said 
election was there included any statement or declaration of the pur- 
pose or intent of the City to  use the proceeds of said bond issues 
for the future annexation of said areas, as was contained in said 
Annexation Report and Notice of Intent. 

The complaint alleges tha t  i t  was the duty of the City in the 
c o n h c t  of said special election to submit the bond issues in plain, 
unambiguous and certain language clearly stating that  the true in- 
tent and purpose of the City, if said election carried, to  undertake 
to provide for the annexation of said areas into the City's corporate 
limits; and that  such was the actual design and purpose for the City, 
for that :  

" ( a )  I n  June and July 1959, i t  had conducted actual field sur- 
veys of the dwelling units in said areas; 

" (b)  On or about 26 November 1959, i t  had entered into a con- 
tract with an engineering firm to perform field1 surveys, investiga- 
tions, plans and specifications for sewer outfall lines in certain of 
said areas; 

"(c) At a special election held on 11 August 1959, the voters of 
the City had approved $1,742,000 of water bonds and $1,357,800 of 
sewer bonds, no part of which had yet been sold, issued or delivered.'' 

The defendant filed a demurrer to  the complaint on 16 March 1960 
and caused the same to be set for hearing on the Motion Calend~ar 
for 28 March 1960. When the matter came on for hearing, the 
plaintiff orally moved for a continuance in order that  he might file 
an amended complaint or an amendment to  his complaint, pursuant 
to G.S. 1-161, before defendant's time for answering expired. The 
court denied plaintiff's motion and procee$ed with the hearing. The 
defendant, in addition to its written demurrer, interposed a demurrer 
ore tenus. The court sustained both demurrers, and the plaintiff ap- 
peals, assigning error. 

Emanuel & Emanuel for plaintiff. 
Paul F. Smith, William J o s h ,  Manning & Fulton for defendant. 



N. C.] SPRING T E R M ,  1960. 679 

DENNY, J.  The complaint does not allege any irregularities in 
the legal procedures followed by the defendant in connection with the 
adoption of the bond ordinances involved, the publication of such 
ordinances, the ordinance calling for the bond election on 23 Feb- 
ruary 1960, or in the conduct of such election. 

The plaintiff alleges the series of bonds approved a t  the election 
held on 23 February 1960 are not valid and legal obligations of 
the City of Raleigh because the bond ordinances, the publication of 
notice thereof and the ballots did not disclose tha t  the proceeds to 
be derived therefrom were to be used for the construction of water 
and sewer lines in areas to  be annexed within the corporate limits 
of the City of Raleigh, pursuant to G.S. 160-453.17. 

The question posed for determination is simply this: May  the 
proceeds from water and sewer bonds duly authorized by the voters 
of a municipality or any portion of such funds, be expended within 
areas annexed to the City after the date of such election when neith- 
er the bond ordinances nor the ballots used in said election disclosed 
an intent on the part  of the municipality to so use such proceeds? 

There is no contention tha t  there was any irregularity in the 
authorization of the bonds approved by the voters of the City of 
Raleigh on 23 February 1960, provided the proceeds therefrom are 
expended for water and sewer lines within the  corporate limits of 
Raleigh as such corporate h i t s  existed on 23 February 19GO. Even 
so, the defendant notified the citizens and taxpayers of the City of 
Raleigh when it published, as i t  was required by law to  do, its NO- 
tice of Intent to annex certain areas, and further stated therein tha t  
i t  intended to use certain of the proceeds of the water and sewer 
bond issues to be voted on a t  the 23 February 1960 election, and 
gave the estimated amounts tha t  would be expended for the con- 
struction of water and sewer lines in the areas designated therein. 
Therefore, the question for determination is limited to tha t  posed 
hereinabove. 

I n  order for a municipality, having a population of 5,000 or more 
persons, to comply with the provisions of Chapter 1009 of the 1959 
Session Laws of n'orth Carolina, i t  must follow the procedure out- 
lined in the annexation statutes, G.S. 160-453.13 e t  seq. Section ( e ) ,  
subsection (3) of G.S. 160-453.17, provides tha t  when a municipality 
passes its annexation ordinance pursuant t o  its Notice of Intent i t  
must make, "A specific finding tha t  on the effective date of annexa- 
tion the municipality will have fundfs appropriated in sufficient 
amount to finance construction of any major trunk water mains and 
sewer outfalls found necessary in the report required by 8 160-453.15 
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to extend the basic water and/or sewer system of the municipality 
into the area t o  be annexed, or tha t  on the effective date of annexa- 
tion the municipality will have authority to issue bonds in an amount 
sufficient to  finance such construction. If authority to  issue such 
bonds must be secured from the electorate of the municipality prior 
to the effective date of annexation, then the effective date of annexa- 
tion shall be no earlier than the day following the statement of the 
successful result of the bond election." 

It is provided in section (f) of G.S. 160-453.17: "From and after 
the effective date of the annexation ordinance, the territory and its 
citizens and property shall be subject to all debts, laws, ordinances 
and regulations in force in such municipality and shall be entitled to  
the same privileges and benefits as other parts of such municipality. 
* * , l  

The defendant City of Raleigh in its charter as set forth in Chap- 
ter 1184 of the Session Laws of 1949, has been given the express 
authority in section 22, subsection (65),  as follows: "To acquire, 
provide, construct, establish, maintain and operate a system of wa- 
terworks and a system of sewerage for the city and the citizens 
thereof, and to protect, control, and regulate the same by such ade- 
quate rules and regulations as may be dbeemed appropriate and ex- 
pedient by the city counsel; and to extend the systems of water- 
works and/or sewerage beyond the corporate limits; * * *" More- 
over, all municipalities in North Carolina have been given the right 
to extend water and sewer facilities beyond the corporate limits of 
the municipality. G.S. 160-255 (1959 Cumulative Supplement). 

The 1959 Annexation Act does not purport to require or author- 
ize the expenditure of any funds in an area to be annexed when 
such proposed annexation is made subject t o  a favorable result in 
a bond election for funds with which to construct water and sewer 
lines in such area, until after the effective date of such annexation. 
However, we have been unable to find any requirement in the mu- 
nicipal Finance Act or any other statute which requires the bond 
ordinance or the ballot to specify in what area the funds are to be 
used if such funds are to  be used in connection with an annexation 
plan pursuant to the 1959 Annexation Act. 

It appears that  the defendant has conlplied with G.S. 160-379 (b)  
(I), G.S. 160-379 (d ) ,  and all other pertinent statutes in connec- 
tion with the authorization of the issuance of the bonds involved 
herein. It will be noted that  G.S. 160-379 (b)  (1) provides: "What 
Ordinance Must Show. - The ordinance shall state: (1) I n  brief 
and general terms the purpose for which the bonds are to  be issued,, 
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+ * * , l  ; and G.S. 160-379 (d)  provides: "Need Not Specify Location 
of Improvement. - In  stating the purpose of a bond issue, a bond 
ordinance need not specify the location of any improvement or prop- 
erty, or the kind of pavement or other material to  be used in the 
construction or reconstruction of streets, highways, sidewalks, curbs, 
or gutters, or the kind of construction or reconstruction t o  be adopt- 
ed for any building, for which the bonds are to  be issued. A dlescrip- 
tion in a bond ordinance of a property or improvement substantially 
in the language employed in § 160-382 of this subchapter to  de- 
scribe such a property or improvement, shall be a sufficiently defi- 
nite statement of the purpose for which the bonds authorized by the 
ordinance are t o  be issued." 

In  Thomasson v. Smith, 249 N.C. 84, 105 S.E. 2d 416, the annexa- 
tion procedure and the authorization of bonds t o  be issued pursuant 
thereto were set out in Chapter 802 of the Session Laws of 1957, 
which provided that  in the event of a favorable election result on 
the question of annexation, the City of Charlotte was then author- 
ized to  call an election to determine whether or not the citizens of 
Charlotte would approve the issuance of approximately $4,500,000 
worth of water and sewer bonds for the purpose of constructing 
water and sewer lines into the area to  be annexed before the effec- 
tive date of the annexation. Therefore, the intent t o  so use such 
proceeds was incorporated in the bond ordinance and on the ballot. 
The general law, however, as heretofore pointed out, does not re- 
quire such information to  be incorporated in the bond ordinance or 
to  be set forth on the ballot. The statute requires the effective dlate 
of the annexation to  be a t  least one day after the favorable result 
of the bond election, where the proceeds from the bond issue or 
issues are to  be used in connection with the annexation plan. How- 
ever, the effective date of an annexation may be fixed for any date 
within twelve months from the date of the adoption of the annexa- 
tion ordinance. Subsection (4) of section (e ) ,  G.S. 160-453.17. I n  
the instant case, i t  was stated in the oral argument before this Court 
that  the areas described in the Notice of Intent to annex have been 
annexed by the City of Raleigh and that  the effective date of such 
annexation was 31 March 1960. Furthermore, i t  has been made to 
appear that  the Notice of Intent to annex these areas was published 
in the manner required, by law. 

There is no question raised in this action with respect to  the 
validity of the annexation of the areas by the City of Raleigh pur- 
suant to  the provisions of our 1959 Annexation Act, this action hav- 
ing been instituted prior to  the adoption of the annexation ordinance. 
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The plaintiff seeks, however, to  restrain the  issuance of the bonds 
authorized on 23 February 1960 in order to  prevent the expenditures 
planned in the construction of water and sewer lines into the  an- 
nexed areas for the reasons heretofore stated. 

It is a matter of common knowledge tha t  the City of Raleigh has 
heretofore issued and has outstanding many millions of dollars in 
bonds covering the cost of the  construction of paved streets, side- 
walks, waterworks, and sewer systems, not one dollar of which 
was expended for street paving or the construction of sidewalks in 
the annexed areas, and but little if any of the proceeds from water 
and sewer bonds heretofore issued by the City of Raleigh have been 
expended for water or sewer lines in the annexed areas. However, 
the citizens, firms and corporations located within these annexed 
areas will be required in the future to pay their full share of the 
taxes necessary for the payment of the interest on these outstanding 
bonds and for the payment of the principal on such bonds as they 
fall due. Dunn v. Tew, 219 X.C. 286, 1 3  S.E. 2d 536; Thomasson v. 
Smith, supra. Unquestionably, i t  was this fact tha t  led the General 
Assembly to require a municipality t o  make provision for the ex- 
tension of water and sewer lines into such annexed areas before per- 
mitting the proposed annexation or annexations to  be made pursuant 
to the 1959 Annexation Act. 

I n  our opinion, the court below properly sustained the demurrers 
interposed by the defendant. 

The second question posed on this appeal is whether or not the  
court below committed error in refusing t o  continue the hearing on 
the demurrers, calendared) on the Motion Docket of the Superior 
Court of Wake County for hearing 28 March 1960, in order to  give 
the plaintiff time to file an emended cornplaint or an  amendment to  
his complaint. 

We are not inadvertent to  the provisions of G.S. 1-161. Neither 
are we unmindful of the provisions of G.S. 1-129, which provide: "If 
a demurrer is filed the plaintiff may be allowed to amend. If plain- 
tiff fail to amend within five days after notice, the parties may agree 
to a time and place of hearing the same before some judge of the  
superior court, and upon such agreement i t  shall be the duty of the  
clerk of the superior court forthwith to  send the complaint and de- 
murrer to the judge holding the courts of the district, or t o  the resi- 
dent judge of the  district, who shall hear and pass upon the demur- 
rer: Provided, if there be no agreement between the parties as to the 
time and place of hearing the same before the judge of the superior 
court, then i t  shall be the duty of the clerk of the  superior court t o  
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send the complaint and demurrer to the judge holding the next term 
of the superior court in the county where the action is pend,ing, who 
shall hear and pass upon the demurrer a t  tha t  term of the court. 

* * 1 9  

The plaintiff not having amended his complaint within five days 
after the demurrer was filed on 16 March 1960, on which date his 
attorneys accepted service of a copy of the written demurrer, the 
defendant had the right to  have the demurrer ruled upon after the 
lapse of five days therefrom. 

Therefore, the ruling of the  court below in declining to  continue 
the hearing on the demurrers interposed by the d,efendant will be 
upheld without prejudice to the right of the plaintiff to apply for 
leave to amend, as provided in G.S. 1-131. 

The judgment of the court below is 
Affirmed. 

R. H. EAKLEY, ON BEHALF O F  H1MSEI.F AND ALL OTHER TAXPAYER8 O F  T H E  

CITY OF RALEIGH v. CITY O F  RALEIGH, A MUNICIPAL CORPORATION. 

(Filed 10 June, 1960.) 

Appeal and  Er ror  5 4 9 -  

Where a jury trial is  waived, the Endings of fact of the court a re  as  
conclusive and binding a s  a jury verdict if the findings a re  supported 
by any evidence. 

Elections 5 4: Municipal Corporations 5 37- 
Proceeds of water and sewer bonds may be expended in newly an- 

nexed areas notwithstanding that  neither the bond ordinance nor the 
ballots in the election authorizing the issuance of the bonds disclosed 
such intent. 

Taxation § 4- 

The contention that  the issuance of water and sewer bonds by a mu- 
nicipality for improvements within annexed areas would violate Art. 
VII ,  Scc. 'i of the State Constitution because the residents of the areas 
annescd had not voted in the bond election, is untenable when the 
bonds have been approved by the electors residing within the city limits 
as they existed a t  the time of the election. 

Same: Rlunicipal Corporations 5 36- 
A municipality has the power to expend funds for the construction 

and operation of water and sewer facilities without a vote when such 
facilities are  for the benefit of the citizens of the municipality, G.S. 160- 
239, G.S. 160-255, but extension of such facilities outside its corporate 
limits for the purpose of profit is a proprietary function requiring a vote 
of its c i t iz~ns.  
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5. Same- 
When a bond election authorizes the issuance of water and sewer 

bonds for the benefit of the citizens of the municipality, but does not 
authorize such bonds for financial gain by the city from the sale of 
such services to those residing beyond its corporate limits, the expendi- 
ture of the proceeds in areas intended to be annexed by the city is 
properly restrained until the date such annexation is effected. 

APPEAL by plaintiffs and defendant from Craven, S. J., February 
1960 Assigned Civil Term, of WAKE. 

This action was begun by plaintiff Eakley on 18 February 1960. 
He  seeks to enjoin the issuance and sale of bonds of the City of 
Raleigh authorized a t  an election held 11 August 1959, and if the 
sale of the bonds is not enjoined, to  enjoin the use of the proceeds 
in any area which was not a part of the City when the electorate 
gave its approval to the proposed bond issue. 

As the basis for the relief sought he alleges the City Council in 
June 1959 adopted ordinances authorizing the issuance of bonds (a)  
for the improvement and enlargement of the City's water system 
to supply water to the City, (b )  for the construction or reconstruc- 
tion of the streets of the City, (c) for the improvement and enlarge- 
ment of the sanitary sewer system as operated by the City, (d)  for 
the improvement and enlargement of the recreational system es- 
tablished and operated by the City including the acquisition of 
parks and playgrounds and other recreational facilities, (e) for the 
erection and enlargement of buildings for the use of the City's fire 
department and the furnishing of such buildings, (f) for the acquisi- 
tion of fire engines, fire trucks, andl other vehicles for use by the 
City's fire department, (g) for the extension of the C:tyls fire 
alarm system; that  the ordinances so adopted provided for the levy- 
ing of a tax for the payment of the bonds and required submission 
to the citizens of Raleigh for their approval a t  an election to be held 
on 11 August 1959; that  the election was called and held in ac- 
cordance with the ordinances, a t  which election the citizens voted 
for issuance of the bonds, the vote in each instance being substan- 
tially two to one in favor of the issuance of the bonds; that  the 
Board of Elections duly canvassed the votes and certified the result 
as required by law; that  none of the bonds have been sold and de- 
livered. He further alleges that  a t  the time the City Council adopted 
the ordinances authorizing the submission of the question of issuing 
bonds to the people, the Council contemplatedl and intended t o  use 
the proceeds from the sale of said bonds in areas t o  be annexed t o  
and incorporated within the City boundaries; that this intended use 
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by the City council was not on the ballots, the ballots merely stat- 
ing in each instance the general purpose for which the bonds would 
be authorized without indicating in any manner the particular area 
in which the expenditures would be made; tha t  the manner in which 
the questions were submitted to the voters did not disclose the true 
purposes of the proposed bond issues but concealed from the voters 
the true purposes thereof and lulled them into the belief tha t  they 
were voting for the issuance of bonds for services and improvements 
within the then existing corporate limits of Raleigh; tha t  pursuant 
to the plan of the City Council it caused a survey to be made for 
the purpose of annexing areas adjacent to the City as provided by 
G.S. 160-453.13 e t  seq., and on 15 February 1960 approved an an- 
exation report theretofore filed with it, which report set out in de- 
tail the intent to expend, the proceeds or a part  thereof from the sale 
of the bonds in areas to be annexed to the City; tha t  the City caused 
notice to be published and fixed a date for the hearing on the pro- 
posed annexation plan as provided in G.S. 160-453.17. He  alleged 
that  the proposed use of funds in any area which was not within 
the corporate boundaries of Raleigh when the bond issue was sub- 
mitted to the people would be an unlawful diversion and a misappli- 
cation of the proceedls of the bonds authorized by the people. 

Frank Parker, Allen T .  Stevens, W. N. H. Jones, George J. Moore, 
Jr., and W. C. Upchurch, citizens of Raleigh, were permitted to make 
themselves parties plaintiff and to  adopt the complaint. 

The City of Raleigh answered and admitted the allegations with 
respect to the adoption of ordinances approved by the electorate, the 
proposal to  annex areas adjacent to  the City and following the an- 
nexation to expend designated portions of the monies which would 
be derived from the sale of bondls in the areas so annexed. I t  denied 
the electorate was deceived by the form in which the questions were 
submitted to  i t  and denied tha t  the expenditures in the areas to 
be subsequently incorporated into the City, if made after they were 
brought within the corporate limits, would constitute a diversion or 
unlawful use of funds. It alleged the time limits to challenge the 
validity of the ordinance and election fixed by G.S. 160-385 andi 
160-387 had elapsed and that  no proceeding had been instituted 
within the times so fixed. 

The cause came on to be heard a t  the February 1960 Term of 
Wake on Plaintiffs' motion for a permanent restraining order. The 
parties waived a jury trial and agreed tha t  the court might find the 
facts from the pleadings, affidavits, and, other evidence offered by the 
parties and render final judgment on the facts found. T o  support 
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their respective contentions the parties offered evidence including 
pleadings, affidavits, copies of ordinances, notices published, and the 
form of the ballot submitted t o  the electorate. Typifying the questions 
submitted is the one relating to the water system: 

"QUESTION NO. 1 
FOR AGAINST 
"Shall the qualified voters of the City of Raleigh approve the bond 

ordinance which was adopted by the City Council of said City on 
June 1, 1959, and which (1) authorizes bonds of said City in an ag- 
gregate amount not exceeding $1,742,000 for the improvement and 
enlargement of the water supply system established and operated by 
the City to supply water to  the City, including the acquisition of 
land or rights in land or equipment or apparatus required therefor, 
and (2) authorizes the levy and collection of an annual tax sufficient 
to pay the principal of and interest on said bonds; and also approve 
the ind~ebtedness to be incurred by the issuance of said bonds?" 

On the evidence submitted the court found these facts: 
"4. That  Bond Ordinances Nos. 807, 808, 809, 810, 815, 816 and 

817 referred to in plaintiff's complaint and amendment to his com- 
plaint, and defendant's answer, were duly adopted by the City Coun- 
cil of the City of Raleigh on June 1 and June 15, 1959 and were 
published in the manner and as required by the Charter of the City 
of Raleigh and by G.S. 160-384. The first publication was made 
more than thirty days prior to  the commencement of this action. 

"5. The question of the approval of the bonds provided for in the 
bond ordinances above referred to  was submitted t o  the voters of 
the City of Raleigh a t  an election held August 11, 1959, a t  which 
election all of said bonds were approved. Publication of the result 
of the election was duly made as required by law more than thirty 
days prior t o  the commencement of this action. 

"6. That  the bond ordinances adopted by the City and the ballots 
used a t  said election clearly and fairly stated the questions to be 
voted upon by the electors of the City of Raleigh. There is no evi- 
dence of fraud, deceit, bad faith or misrepresentation on the part of 
the governing body of the City of Raleigh in submitting the ques- 
tions to  be voted upon a t  said election. 

"7. That  on February 1, 1960 the City Council of Raleigh adopted 
resolutions of intent to considter for annexation to  the City of Raleigh 
of five separate areas adjacent to the City of Raleigh, described in 
said resolutions, and set March 7, 1960 as the date for a public hear- 
ing on the question of annexation of said areas in conformity with the 
provisions of G.S. 160-453.17. 
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"8. T h a t  on February 15, 1960 the City Council of Raleigh ap- 
proved reports setting forth plans to provide services to said areas 
under consideration for annexation in conformity with G.S. 160-453.15 
and as  required by G.S. l60-453.l'i ( c ) .  There is nothing in the reports 
or in the evidence to indicate tha t  the City of Raleigh proposes or 
intends to make expenditures of public funds to  provide services to 
any of said areas prior to their annexation, but does propose and 
intend to  make such expenditures after annexation, as  set out in 
the plan, in the areas annexed. 

"9. The City of Raleigh has for a number of years past main- 
tained and operated water, sewer, park and recreation facilities both 
within and without the corporate limits of the City. 

"10. Tha t  since the bond election held August 11, 1959 several 
areas adjacent to the City of Raleigh have been lawfully annexed 
to the City." 

Based, on these findings the court adjudged: 
"1. Tha t  the bonds authorized by the City Council of Raleigh 

and approved by the voters of Raleigh a t  the election held August 
11, 1959 are valid and when issued will be a binding obligation of 
the City of Raleigh. 

"2. That  the proceeds from the sale of all of said bonds may be 
expended within the City limits of Raleigh as they exist a t  the time 
the expenditure is authorized and are not limited to the City limits 
of Raleigh a t  the time of the bond election. 

"(3. Tha t  the defendant is restrained from making any expendi- 
ture of the funds realized from the sale of any of the bond.; within 
the areas under consideration for annexation by the City of Ralcigh, 
according to  the plan of annexation, until the effective date of an- 
nexation), a t  which time they may be expended in said areas." 

The restraining ord<er sought was denied. Plaintiffs excepted to 
findings #6, 9, and 10, and to the judgment and appealed. Defendant 
excepted to tha t  portion of section 3 of the judgment in parentheses, 
as quoted above. 

Emanuel & Emanuel for plaintiffs. 
Paul F.  Smi th ,  Wi l l iam Joslin, and Manning & Fulton for defendant. 

RODMAN, J. Plaintiffs' Appeal: When a jury trial is waived and 
the court is authorized to find the facts, its findings are as conclusive 
and, binding as a jury verdict, if there is any evidence to  support the 
findings. Cotton Mills v. Local 584, 251 N.C. 335, 111 S.E. 2d 484; 
Seminary, Inc. v. W a k e  County ,  251 N.C. 775, 112 S.E. 2d 528; 
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Goldsboro v. R. R., 216 N.C. 101, 97 S.E. 2d 486. There was evi- 
dence to support each of the findings. In  fact, no evidence contrary 
to  the findings was offered unless i t  necessarily follows as a n-dter 
of law that  the form of the question submitted to the electorate was 
intentionally false and misleading and in fact deceived the public 
who, because of such form of question, understood that  they were 
voting for bondds to provide monies to be expended solely within the 
corporate limits as they existed a t  the moment of the election. We 
do not think that such an intent or result should be implied by 
reason of the form in which the question was submitted. 

Plaintiffs' exceptions then present these and only these questions: 
(1) Does the fact that  the City Council contemplated when i t  passed 
the bond ordinance the annexation of additional territory and ex- 
penditures of a portion of the bond monies in the annexed territory 
subsequent to the annexation invalidate the bonds authorized by a 
majority of the citizens? (2) If not, will expenditure for water and 
other specified purposes in the areas within the corporate limits a t  
the time of the expenditure but beyond the corporate limits when 
the ordinance was passed and the election held constitute an unlaw- 
ful expenditure? 

The answer to each question is no for the reasons so clearly stated 
in the opinion of Denny, J., in Upchurch v. City of Raleigh, ante, 676. 

Plaintiffs say to give recognition to these bonds as valid obligations 
of Raleigh would do violence to Art. VII, sec. 7 of our Constitution. 
The contention is without merit. Each bond issue has been approved 
by the electorate a t  an election called for the purpose of authorizing 
the issuance of the bonds. 

Defendants Appeal: Defendant excepted to  that  portion of the judg- 
ment which enjoined i t  from spending any portion of the bond monies 
in the areas under consideration for annexation before they became a 
part of the City. Literally construed and taken out of context the lan- 
guage used is, we think, unduly restrictive; but when considered in re- 
lation to  the questions which the court was called upon to decide we 
think it manifest that the court did not intend to enjoin expenditures 
by the City for direct benefit by its citizens. It intended to  prohibit ex- 
penditures which would only indirectly benefit the citizens of the 
City by providing a profit from the furnishing of services to  those 
outside its boundaries. 

Municipalities have legislative permission t o  extend their sewer 
and water lines beyond corporate boundaries. G.S. 160-239 and 255. 
Such extentions may be made either because necessary to the effect- 
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ive operatioil of the improvement within the City or to  provide ser- 
vices for a profit beyond the corporate limits. Bonds for the latter 
purpose may be issued only when the electorate has expressly so au- 
thorized. S. v. McGraw, 249 N.C. 205, 105 S.E. 2d 659; Grimesland 
v. Washington, 234 N.C. 117, 66 S.E. 2d 794; Holmes v. Fayetteville, 
197 N.C. 740, 150 S.E. 624. 

Expenditures for parks and recreational facilities seem to fall with- 
in the class of water and sewer facilities when operated in a govern- 
mental capacity, that  is, for direct benefit by the citizens of the 
municipality. G.S. 160-200(12), art. 12, c. 160 of the General Sta- 
tutes. 

Here the bond ordinances for water, sewer, and park facilities, 
submitted to  and approved by the citizens, authorized expenditures 
for the construction and operation of such facilities for the benefit 
of the citizens of the municipality. The right to expend money for 
work outside the City to accomplish these purposes is recognized by 
plaintiffs. They say in their brief: "It is admitted that  the City 
has authority to expend moneys outside of the city's corporate limits 
for the purpose of implementing, enlarging and improving the fun- 
damental municipal services which are necessary for the citizens 
and inhabitants within its corporate limits." 

The electorate was not called upon to and, did not authorize ex- 
penditures for financial gain by the City from the sale of such 
services to those residing beyond the corporate limits when the ex- 
penditures were made. Because not so authorized the court enjoined 
the use of the funds for such proprietary purposes. When the judg- 
ment is read as a single pronouncement and not as disjointed parts, 
we think the portion objected to merely prohibits expenditures for 
those purposes, and because we so interpret it, i t  follows that the 
judgment is affirmed. 

Plaintiffs' appeal-Affirmed. 
Defendant's appeal-Affirmed. 



690 IN THE SUPREME COURT. [252 

STATE v. E. D. WSRREN. 

(Filed 10 June, 1960.) 

1. Constitutional Law 9 1% 
The right to engage in the ordinary trades and occupations is a 

property right which may not be circumscribed by the General Assembly. 

A business or occupation may not be regulated solely to protect the 
public against fraud and dishonesty, but resort in such instances must 
be had under the criminal laws. 

3. Same: Constitutional Law § 10- 
Persons engaged in a particular occupation may not procure the 

regulation of such calling in order to keep others out, since such legisla- 
tion would tend to create a monopoly in contravention of Art. I, Sec. 31 
of the State Constitution. 

4. Constitutional Law § 11- 

The police power is inherent in sovereignty and may be exercised 
by the General Assembly within constitutional limits to protect or pro- 
mote the health, morals, order, safety and general welfare of society, 
and within the constitutional limitations the expediency of an enact- 
ment is within the exclusive province of the Legislature. 

5. Constitutional Law § 12;. 
The regulation of a n  occupation in the exercise of the police power 

may be sustained only if i t  affirmatively appears that the occupation 
is clothed with a substantial public interest and the regulatory act has 
a rational, real or substantial relation to one or more of the purposes 
for which the police power may be exercised and is reasonably neces- 
sary to accomplish its purposes. 

6. Same- 
G.S. 93A regulating real estate brokers and salesmen is a constitu- 

tional exercise of the police power in the interest of the public welfare, 
since the relation of real estate broker and client involves a measure 
of trust and the business affords peculiar opportunities to such agents 
to extract illicit gains by concealment and collusion, and such business 
affects a substantial public interest in that it  relates to a basic element 
of the economy. 

7. Constitutional Law § 10: Statutes 8 6- 
An act of t h e  General Assembly is presumed constitutional and must 

be upheld by the courts unless it  is in conflict with some constitutional 
prohibition. 

8. Constitutional Law §§ 6, 10- 
The espediency of legislation wirhin constitutional limitations is with- 

in the sole province of the General Assembly; whether a n  act controvenes 
some constitutional proscription is a matter for the courts. 
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9. Constitutional Law §§ 12, 19- 
The Act regulating real estate brokers and salesmen prescribes reason- 

able and non-discriminatory standards applicable to all alike, and provides 
for the licensing of all  who possess the requisite competency and good 
character, who can pass the examination exacted of all applicants, with 
provision for notice and a hearing to all whose licenses are  revoked, and 
therefore the Act does not contravene Art. I, Sections 1, 7, 17, and 31 of 
the State Constitution nor the Fourteenth Amendment of the Federal Con- 
stitution. 

10. Constitutional Law § 12: Taxation 5 l o  
Even if the fee charged applicants for real estate brokers' and agents' 

licenses be regarded a s  a tax, it  is equal and uniform in application 
upon all of the same class, and places no arbitrary or unreamnable bur- 
den upon the pursuit of the occupation, and is valid. 

11. Criminal Law 5 135- 
Where the judgment below recites that sentence w : ~  suspended with 

the consent of the defendant and there is no specific exception to this 
portion of the judgment, the recital of defendant's consent will be ac- 
cepted a s  true in the absence of anything to i ~ d i c a t e  a withdrawal of 
his consent, G.S. 15-180.1, and the defendant mdy not upon appeal con- 
tend that he did not consent to the suspension of the sentence. 

RODMAN, J., dissenting. 

APPEAL by defendant from Preyer, J., November 1959 Criminal 
Term, of GUILFORD (Greensboro Division). 

This is a criminal action. The bill of indictment charges tha t  de- 
fendant, E. D.  Warren, violated G.S. 93-4-1, in that  he engaged in 
business as a real estate broker and salesman without a license from 
the North Carolina Real Estate Licensing Board, by negotiating 
the purchase and sale of a parcel of land for compensation. 

Plea: Not guilty. Verdict: Guilty. 
Judgment: 12 months prison sentence, suspended (with defend- 

ant's consent) for five years on condition defendant pay a fine of 
$1,000.00 and costs and not engage in business as a real estate brok- 
er or salesman without a license for a period of five years. 

Defendant appealed and assigned errors. 

Attorney General Bruton and Assistant Attornev McGalliard for the 
State. 

A d a m  Younce for defendant, appellant. 

MOORE, J. Defendant assigns as error the refusal of the court to  
grant his motions for nonsuit and in arrest of judgment. These mo- 
tions call into question the constitutionality of Chapter 93A of the 
General Statutes of North Carolina entitled "Real Estate Brokers 
and Salesmen," under which defendant was indicted. 
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The chapter in question makes i t  unlawful, and punishable by 
fine or imprisonment, for any person, partnership, association or cor- 
poration to engage in business as a real estate broker or salesman 
without a license. I t  defines the terms "broker" and "salesman" and 
the dtefinition includes the negotiation of a sale or exchange of real 
estate for compensation. The Act (Chapter 744 of the Session Laws 
of 1957) created the North Carolina Real Estate Licensing Board, 
composed of five members, appointed by the Governor. Only two 
of the members may be licensed real estate brokers or salesmen. The 
compensation of members is a per diem and expenses. The Board 
has the power to make by-laws, rules and regulations "as it shall 
deem best, that  are not inconsistent with the provisions of this chap- 
ter and the laws of North Carolina . . ." I n  order to obtain a license 
an applicant must take an oral or written examination "to determine 
his qualifications with due regard to the paramount interests of the 
public as to the honesty, truthfulness, integrity and competency of 
the applicant." Applicants for L'broker" license pay a fee of $25.00, 
for "salesman" license, $15.00. Licenses are renewed annually upon 
payment of a fee of $10.00. Any surplus from fees shall go to the 
general fund of the State. Licenses may be revoked upon any of 
eleven grounds set out in the Act. Before a license is revoked licensee 
shall be granted a hearing before the Board after 10 days notice 
and may be represented by counsel. If the decision of the Board is 
adverse to licensee, he may appeal to the Superior Court, where there 
shall be a trial de novo. 

Defendant was licensed by the Board on 1 July 1957 under the 
grandfather clause of the Act. His license was renewed 1 July 1958 
and revoked by the Board 16 May 1959 after a hearing. Defendant 
did not appeal from the decision of the Board. The cause of revoca- 
tion does not appear in the record. On 28 August 1959 defendant ne- 
gotiated the real estate transaction referred to in the bill of indict- 
ment. He requested re-instatement of his license on 3 September 
1959 and action on this request is still pending. 

Defendant attacks no particular provision of the Real Estate Act. 
He insists that  the Act as a whole is not a valid exercise of the police 
power and contravenes sections 1, 7, 17 and 31 of Article I and sec- 
tion 5 of Article V of the North Carolina Constitution and the Four- 
teenth Amendment of the Constitution of the United States. We may 
consider the Act only in its general purport and effect since i t  does 
not appear that  any specific provision is called into question. Cyphers 
v. Allyn (Conn. 1955), 118 A. 2d 318, 323. 

Section 1, Article I, of the Constitution of North Carolina guaran- 
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tees to the citizens of the State "the enjoyment of the fruits of their 
own labor'' and, declares this an inalienable right. 

The basic constitutional principle of personal liberty and freedom 
embraces the right of the individual to  be free to enjoy the faculties 
with which he has been endowed by his Creator, to live and work 
where he will, to earn his livelihood by any lawful calling, and to  
pursue any legitimate business, trade or vocation. This precept em- 
phasizes the dignity, integrity and liberty of the individual, the pri- 
mary concern of our democracy. I t  is the antithesis of the totalitarian 
concept of government. The right to  work and earn a livelihood is 
a property right that  may not be denied except under the police 
power of the State in the public interest for reasons of health, safety, 
morals or public welfare. Arbitrary interference with private business 
and unnecessary restrictions upon lawful occupations are not within 
the police powers of the State. Restrictions and regulatory standards 
may not be applied so as to prevent indlividuals from freely engaging 
in ordinary trades and occupations in which men have immemorially 
engaged as a matter of common right. Roller v. Allen, 245 N.C. 51G, 
518, 96 S.E. 2d 851; State v. Ballance, 229 N.C. 764, 769, 51 S.E. 2d 
731; State v. Harris, 216 N.C. 746, 753, 6 S.E. 2d 854; State v .  Realty 
Experts (Ala. 1942), 10 So. 2d 461, 462; State v. Rose (Fla. 1929), 
122 So. 225, 238. 

A regulatory act justified only by reason of a desire to protect the 
public against fraud and dishonesty may not be sustained. There is 
no business or occupation which is not likely to  have its quota of 
dishonest men. The limits of police power are exceeded when govern- 
ment undertakes by regulation to  rid ordinary occupations and call- 
ings of the dishonest and morally decadent. Resort in this area must 
be had to the criminal laws. Furthermore, laws may not be procured 
by men already engaged in an occupation in order to keep others 
out. The exclusion of others from a common right is a prominent fea- 
ture of monopolistic action forbidden by our fundamental law. North 
Carolina Constitution, Article I, section 31. State v. Harris, supra, 
a t  page 761; State v .  Ballance, supra, a t  page 771. 

Our Court has in several instances declared unconstitutional acts 
seeking to regulate vocations. Roller v. Allen, supra (tile contrac- 
tors) ; State v .  Ballance, supra, overruling State v. Lawrence, 213 
N.C. 674, 197 S.E. 586 (photography); Palmer v .  Smith, 229 N.C. 
612, 51 S.E. 2d 8 ( a  phase of optometry); State v.  Harris, supra, 
(dry cleaning). 

But liberty and freedom in an ordterly democratic society are of 
necessity relative terms. Government is necessary to  the preserva- 
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tion of liberty. And government must be vested with sufficient power 
and authority t o  maintain its own existence and provide for the 
general welfare. The police power of the State is exercised for the 
protection of the health, safety, morals, comfort and quiet of all per- 
sons and the protection of all property within the commonwealth. 
According to the maxim, Sic utere tuo ut alienum non laedas, which 
is universally applied, i t  must be within the range of legislative action 
to define the mode and manner in which every one may so use his 
own as not to  injure others. State v. Rose, supra. 

The State possesses the police power in its capacity as a sovereign, 
and in the exercise thereof the Legislature may enact laws, within 
constitutional limits, to protect or promote the health, morals, order, 
safety and general welfare of society. Before an Act regulating an 
occupation can be sustained it  must :tffirmatively appear that  the 
Act has a rational, real or substantial relation to  one or more of the 
purposes for which police power is exercised and that  the occupation 
to  be regulated is clothed with a substantial public interest. The Act 
must be reasonably necessary to  promote the accomplishment of a 
public good, or to  prevent the infliction of public harm. State v. Bal- 
lance, supra. "In attempting t o  maintain the delicate balance between 
individual rights and the public need, the courts . . . have evolved 
the following rules as guides in the judicial determination of such 
conflicts: (1) the purpose of the statute must be within the scope 
of the police power, (2) the act must be reasonably designed to ac- 
complish this purpose, and (3)  the act must not be arbitrary, dis- 
criminatory, oppressive or otherwise unreasonable." I n  re Russo (Ohio 
1958), 150 N.E. 2d 327, 331. 

Therr! are professions and occupations so affected with the public 
interest as to  warrant their regulation for the public good. Roller v. 
Allen, supra. More than fifty professions and occupations are regu- 
lated by statute in North Carolina. 17 N. C. Law Review 1. Cases 
dealing with some of these are: Roach v. Durham, 204 N.C. 587, 169 
S.E. 149 (plumbing and heating) ; State v. Scott, 182 N.C. 865, 109 
S.E. 789 (accountants); State v. Siler. 169 N.C. 314, 84 S.E. 1015 
(chiropractic and suggesto-therapy) ; State v. Hicks, 143 N.C. 689, 
57 S.E. 441 (dentistry) ; State v. Call, 121 N.C. 643, 28 S.E. 517, and 
State v. V a n  Doran, 109 N.C. 864, 14 S.E. 32 (physicians) ; Ex Parte 
Schenclc, 65 N.C. 353, (lawyers). 

Two former enactments of our General Assembly designed t o  regu- 
late real estate business were declared unconstitutional. State v. Dixon, 
215 N.C. 161, 1 S.E. 2d 521; State v. TVarren, 211 N.C. 75, 189 S.E. 
108. These Acts were held to be unconstitutional for the reason that  
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they applied only to real estate brokers and salesmen in designated 
counties and not to  those in the other counties of the State and were 
therefore discriminatory. I n  the Warren case i t  is said: "The State 
can, no doubt, in a State-wide act, make reasonable regulations in 
regard to the real estate business." The Act under consideration in 
the instant case is a State-wide Act. 

It is our opinion that  the real estate business affects a substantial 
public interest and may be regulated for the purpose of protecting 
and promoting the general welfare of the people. "Real estate is one 
of the two great divisions of property rights, and bears as close a re- 
lation to public peace and welfare in our civilization ns any species 
of private rights. The business of acting as intermediary between 
seller and purchaser in real estate transactions, the business of a 
real estate broker or salesman, is a lawful business, or calling, and 
any one has a right under constitutional guaranties of liberty and 
pursuit of happiness to follow it, but i t  is nevertheless a business 
which may be conducted in such manner as to promote an undesir- 
able state of local, economic excitement and unrest, which may easily 
result in a degree of public distress analogous to tha t  produced by 
mismanagement of a banking institution. There is involved in the 
relation of real estate broker and client a measure of trust analogous 
to that of an attorney a t  law to his client, or agent to his principal. 
The activities of persons engaged in such business are largely direct- 
ed toward developing the trading abilities of the parties concerned 
and creating a sales value as distinguished from a conservative or 
substantial value of the lands involved, which not infrequently re- 
sults in expensive litigation injurious to  all concerned. If motives for 
the enactment of laws regulating such business are to  be sought there 
would seem to be sufficient to justify them." State v. Rose, supra, a t  
page 231. "The intrinsic nature of the business combines with practice 
and tradition to  attest the need of regulation. The real estate broker 
is brought by his calling into a relation of trust and confidence. Con- 
stant are the opportunities by concealment and collusion to extract 
illicit gains. We know from our judicial records t h a t  the opportuni- 
ties have not been lost. With temptation so aggressive, the dishonest 
or untrustworthy may not reasonably complain if they are told to 
stand aside. Less obtrusive, but not negligible, are the perils of in- 
competence. The safeguards against incompetence need not long die- 
tain us, for they were added to the statute after the services were 
rendered. We recall them a t  this time for the light tha t  they cast 
upon the Legislature's conception of the mischief to be remedied. 
The broker should know his duty. To  tha t  end, he should have 'a 
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general and fair understanding of the obligations between principal 
and agent.' . . . Disloyalty may have its origin in ignorance as well 
as fraud. . . . He (real estate broker) is accredited by his calling in 
the minds of the inexperienced or the ignorant with a knowledge great- 
er than their own." Roman v. Lobe (N.Y. 1926), 152 N.E. 461, 50 
A.L.R. 1329. 

It is within the police powers of the State that  the standard of 
"honesty, truthfulness, integrity and co~npetency'~ be established and 
maintained by legislative act for dealers in real estate. G.S. 93A-4(b). 

With the possible exception of Alaska, all the States and the Dis- 
trict of Columbia have statutes, similar to the North Carolina en- 
actment, regulating real estate brokers and salesmen. The constitu- 
tional validity of these regulatory Acts has been upheld by the 
appellate courts of twenty-one States, the District of Columbia, and 
the Supreme Court of the United States. Most of these decisions 
are discussed and classified in Annotation, 39 A.L.R. 2d, Brokers- 
License Law - Validity, pp. 606-624. Also see: Bratton v. Chandler, 
260 U.S. 110; Benham v. Heyde (Colo. 1950), 221 P. 2d 1078; 
Cyphers v. AlLp (Conn. 1955), 118 A. 2d 318; I n  re Russo, supra; 
Appeal of Young & Co. (Pa. 1932), 160 A. 151; Eberman v. Insurance 
Co. (D. C. 1945), 41 A. 2d 844. Only the Supreme Court of Ken- 
tucky has ruled such Act unconstitutional. Rawles v .  Jenkins, (Ky. 
1925), 279 S.W. 350. But i t  later overruled this decision. Miller 
v. Real Estate Corn. (Ky. 1952), 251 S.W. 2d 845; Shelton v. Mc- 
Carroll (Ky. 1948), 214 S.W. 2d 396. 

We are not bound by the decisions of the Courts of the other 
States, but should this Court hold the Act unconstitutional, North 
Carolina would be the only State to maintain this position. Such 
overwhelming authority is highly persuasive. 

The presumption is that an act passed by the Legislature is con- 
stitutional, and i t  must be so held by the courts unless it appears 
to be in conflict with some constitutional provision. Roller v. Allen, 
supra; State v. Dixon, supra; State v. Hurlock (Ark. 1932), 49 S.W. 
2d 611, 612. The legislative department is the judge, within reason- 
able limits, of what the public welfare requires, and the wisdom of 
its enactments is not the concern of the courts. As to  whether an 
act is good or bad law, wise or unwise, is a question for the Legis- 
lature and not for the courts - it is a political question. The 
mere expediency of legislation is a matter for the Legislature, when 
it is acting entirely within constitutional limitations, but whether 
it is so acting is a matter for the courts. State v. Harris, supra; 
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State v. Rose, supra; State v. Hurloclc, supra; Cyphers v. Allyn, 
supra. 

The Legislature has interpreted the needs of the State and de- 
clared its policy. The Act is within the police powers of the State. 
It does not contravene the "fruits of labor" or "law of the land" 
clauses of our Constitution. It does not violate the Fourteenth 
Amendment of the Constitution of the United States. The Act 
is not unreasonable, arbitrary, destructive or confiscatory. The stan- 
dard set is reasonable and nondiscriminatory. All who qualify ac- 
cording to the established standard are free to pursue the vocation 
of real estate broker and salesman. All whose licenses are revoked 
have the right to be heard and may be represented by counsel; their 
cause may be heard de novo in Superior Court and the right of 
further appeal is not denied. See also G.S. 143-306 et seq. It is 
observed here that  defendant did not avail himself of the right to  
appeal from the decision of the Licensing Board. 

A majority of the Licensing Board are not real estate brokers or 
salesmen. The Act creates no special privileges or emoluments ex- 
cept in consideration of public service. It does not create a monopoly. 
The door is open to all who possess the requisite competency, good 
character and can pass the examination which is exacted of all 
applicants alike. Roach v. Durham, supra. 

In our opinion the fee charged applicants for license is not a tax. 
It is imposed to defray the expenses of regulation and is not excessive. 
I t  is true the surplus, if any, goes into the general fund of the State. 
I t  makes no difference that  revenue results incidentally. Davis v. 
Hailey (Tenn. 1921), 227 S.W. 1021, 1022. But assuming that i t  
is a tax, i t  is equal and uniform in application to all in the same 
class. It places no arbitrary and unreasonable burden upon the 
pursuit of the occupation. Roach v. Durham, supra; Urban v. Riley 
(Cal. 1942), 131 P. 2d 4, 6. 

Appellant finally contends that  he did not consent to  the sus- 
pension of the prison sentence, that  his exception to  the judgment 
and notice of appeal therefrom negatives consent, and that the 
judgment below should be stricken and the cause remanded for 
proper sentence, should the Act be declared constitutional. State 
v. Moore, 245 N.C. 158, 95 S.E. 2d 548. Chapter 1017, Session Laws 
of 1959 (G.S. 15-180.1) provides that  a defendant may appeal from 
a suspended sentence. I t  further provides "that by giving notice 
of appeal the defendant does not waive his acceptance of the terms 
of suspension of a sentence." The judgment below recites that  the 
sentence was suspended by and with the consent of the defendant. 
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There was no specific exception to this portion of the judgment; 
there is only an exception to the judgment generally. I n  the ab- 
sence of anything to indicate withdrawal of consent, the recital by 
the court is accepted as correct and true. 

I n  the trial of the cause and the entry of judgment in accordance 
with t,he verdict, we find 

No error. 

RODMAN, J., dissenting: The Court declares its approval of the 
principles enunciated in S .  v .  Harris, 216 N.C. 746; Palmer v. Smith,  
229 N.C. 612; S. v. Ballance, 229 N.C. 764; Roller v. Allen, 245 N.C. 
516; and S. v .  Brown, 250 N.C. 54. I likewise express my complete 
approval of what is said in those cases, and because I am unable 
to draw any logical distinction between the act here upheld and, the 
acts there held void, my vote is to reverse. 

I think an additional reason requiring reversal is the failure of the 
act t o  prescribe any standards which the Board must employ in 
determining the right to a license. The IJegislature cannot delegate 
its discretionary power. It must prescribe standards and, having 
prescribed the standards, may authorize an agency to ascertain the 
facts. Harvell v. Scheidt, 249 K.C. 699; Utilities Corn. v .  State and 
Utilities Com. v .  Telegraph C'o., 239 N.C. 333; Coastal Highway v .  
Turnpike Authority, 237 N.C. 52. The IJicensing Board is author- 
ized to  require an examination to determine applicants' "honesty, 
truthfulness, integrity and competency." Unless competency is syn- 
onymous with honesty, truthfulness, arid integrity, no standard is 
prescribed to measure competency, and such failure under our de- 
cisions is fatal. 
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JOHN E. McCOMBS, ADMINISTRATOR OF THE ESTATE OF JOE WASHINGTON 
SCOTT, JR., v. McLEAN TRUCKING COMPANY A N D  WILLIAJI 
LESTER OLIVER 

AND 
DAVID V. MILLER, DOING Busrrv~ss AS INTERSTATE MOTOR LINES, 

v. McLEAN TRUCKING COMPANY A N D  WILLIAM LESTER OLIVER. 

(Filed 10 June, 1060.) 

Courts 5 2 0 -  
In  action based on zi collision in another state, the law of the road 

of such other state governs the substantive rights, while matters of 
procedure, including the rules of evidence and the sufficiency of the 
evidence to take the case to the jury, a re  to be determined by the laws 
of this State. 

Trial § 22a- 
On motion to nonsuit, the evidence is to be taken in the light most 

favorable to plaintiff, giving him the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn 
therefrom, and defendant's evidence is not to be considered except iu 
so fa r  a s  i t  is not in conflict with that  of plaintiff, but tends to explain 
or make clear plaintitf"~ evidence. 

Automobiles 9 15- 
Under the laws of the State of Virginia, governing these actions, the 

drivers of vehicles proceeding in opposite directions a r e  required to 
keep to the right side of the highway, each giving the other, as  nearly 
a s  possible, one-half of the main traveled portion of the highway, and 
each driver has the right to assume that  the other will obey the law, 
and it  is only when he apprehends that the other is going to fail  to do 
so that he should take other action in an attempt to avoid collision. 

Automobiles § 41c- Whether  defendant driver was justified i n  turn-  
ing left across the  highway in effort t o  avoid colliding with appronch- 
ing vehicle held f o r  jury. 

Defendants' evidence, together with the physical facts a t  the scene 
of the accident, tended to show that  as  the respective vehicles of the 
parties, traveling in opposite directions, approached each other on the 
highway, plaintiffs' vehicle began to veer in a direct line toward the 
center of the highway and toward defendants' vehicle, that  defendant 
driver dimmed his lights, received no response, and, when the vehicles 
were some thirty feet away, turned sharply to his left across the center 
line of the highway in an effort to avoid collision, but that  the right side 
of defendants' tractor collided with the left front of plaintiffs' tractor. 
Held: Defendants' motions for nonsuit and a directed verdict in their 
favor were properly denied, it being for the jury to determine upon the 
evidence whether defendant dr i \er  was justified under the circun~stances 
in turning to his left across the center line of the highway. 

Trial 5 7- 
Any impropriety in permitting counsel to read portions of irrelevant 

statutes to the jury is cured by the action of the court in instructing 
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the jury to answer the issues submitted under instructions of law by 
the court without reference to  the irrelevant statutes. 

6. Automobiles 5 39a: Evidence § 16: Appeal and Error § 41- 
Toy models of vehicles, while they may be competent for the purpose 

of permitting a witness to explain his testimony, a re  not competent as 
substantive evidence and, therefore, the exclusion of the testimony of 
a witness in respect to the use of such toy models cannot be held for 
error when the record fails to disclose on what ground the use of the 
models was excluded. 

7. Appeal and Error 8 4% 
While it  is error for the court to charge law which is inapplicable 

to the facts in evidence, the charge of the court in this case, involving 
voluminous pleadings and evidence, is held not to contain prejudicial 
error in this respect. 

APPEAL by defendants from Thompson, S. J., a t  June 22, 1959 Civil 
Term, of GUILFORD (High Point Division), argued as No. 600 a t  
Fall Term 1959, now appearing on docket as No. 594 a t  Spring Term 
1960. 

Two civil actions arising out of a collision between two tractor- 
trailer unita. 

I n  the first case John E. McCombs, as Administrator of the Joe 
Washington Scott, Jr., estate, seeks recovery for the alleged wrong- 
ful death of his intestate. 

I n  the second, David, V. Miller seeks recovery of property damage 
to his vehicle. 

Both cases are predicated upon the alleged negligence of the de- 
fendant William Lester Oliver, hereinafter referred to  as Oliver, 
who operated the 1952 GMC tractor-trailer as agent for the defendant 
hIcLean Trucking Company, hereinafter referred to  as McLean. 
I n  both cases the defendants deny negligence on their part and plead 
contributory negligence of plaintiff's intestate by way of defense. 

I n  the action brought by David V. Miller for property damage 
defendant Oliver and defendant McLean Trucking Company enter 
counterclainls alleging personal injuries and property damage, re- 
spectively, result,ing from the alleged negligence of plaintiff's intes- 
tate. I n  the wrongful death action brought by John E. McCombs 
both defendants submitted to a voluntary nonsuit of their counter- 
claims. 

Considering the admitted allegations of the plaintiff and the evi- 
dence offered a t  the trial taken in the light most favorable to the 
plaintiff, i t  tends to  show: The collision occurred about five o'clock 
A. M., 27 July 1958, in Halifax County, Virginia, on Virginia High- 
way No. 304, near the town of South Boston. The plaintiff's intes- 



N. C.] SPRING TERM, 1960. 701 

M c C o ~ s s  v. TBUCKING Co. awn MILLEB v. TBUCKING COMPANY. 

tate was driving a 1955 International tractor, pulling a Great Dane 
trailer, which was owned by the plaintiff David V. Miller, doing 
business as Interstate Motor Lines, hereinafter referred to  as Inter- 
state. At  the time of the collision the plaintiff's intestate was the 
agent of Miller and acting within the scope of his employment. The 
defendant Oliver was driving a 1952 GMC tractor, pulling a Frue- 
hauf-Carter trailer, and was proceeding north on highway No. 304, 
acting within the course and scope of his employment as the employee 
of McLean. 

Plaintiff's intestate was returning to High Point, North Carolina, 
from New York, N. Y., with a cargo of used furniture. Testimony 
elicited a t  the trial indicated that  the McLean trailer was carrying 
a load of cotton cloth and chemicals weighing 32,000 pounds, and the 
McLean tractor-trailer vehicle weighed 19,000 pounds. The Miller 
tractor-trailor vehicle weighed approximately 13,700 pounds, and was 
loaded with furniture, - '(a bulky commodity, considerably lighter 
46 15% lighter than a load of textiles would be." 

The defendant Oliver had been awakened from his sleep a t  mid- 
night some five hours before the collision, and had had only three and 
a half or four hours of sleep that night prior to the wreck. Oliver's CO- 

driver, Lee, was asleep a t  the time of the collision. 
The collision occurred in open country in a valley between two 

hills, - one hill to the north and the other to  the south of the 
valley which is "basically level." The highway is constructed on 
a fill some 10 to 12 feet high. The highway is paved with asphalt, 
and is 20 feet in width. The point of collision is just north of the 
Wolf Creek Bridge. The wrecked vehicles were found some 100 
feet north of the bridge. There are guard rails on both sides of the 
highway north of the bridge. The guard rails ran from the bridge 
north for some distance past the wreckage. South of the wreck 
scene there were broken white center lines painted on the surface 
of the highway; but at or near the wreck scene there began a solid 
white line on the east side of the center of the highway. The de- 
fendant Oliver testified: "I testified that  the collision did occur in 
the general area where the double white lines began as you proceed, 
north, as best I recall." 

When the vehicles came to rest after the collision the McLean 
trailer was situated diagonally across the entire highway with its 
front end on the west side as far as the guard rail with more of its 
equipment on the west side than on the east. Broken tire (skid) 
marks were found leading up to the left rear wheels of the McLean 
trailer. These skid marks pointed diagonally toward the center of 
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the highway looking north and reached the center line but did not 
cross over into the west lane but got closer to the white center line 
as they proceeded1 north. The length of the skid marks was about 
the length of the bridge, 22 feet 4 inches. The McLean tractor was 
off the highway on the west side, - the collision having severed the 
tractor from its trailer. The McLean tractor was the northern-most 
of the four units and its separated trailer was the southern-most of 
the four units of equipment. 

The Miller trailer was across the highway facing west with its 
front end near the center line and its rear end off the edge of the 
pavement to  the east of the highway near the guard rail of the bridge. 
I t  was between the McLean trailer and tractor. The Miller tractor 
was almost completely demolished under the front end and to the 
north of the McLean tractor. It was in the west lane of traffic ex- 
cept for a small protrusion of its left rear corner into the east lane, 
and was pointed south or southwest. 

The McLean tractor received its principal damage from the im- 
pact on the right side into the door area and sleeper compartment 
located to the rear of the door area. The left side of the McLean 
tractor was undamaged. 

The principal damage to the Miller tractor from the impact of 
the collision apparently was to  its left front. The wreckage caught 
fire almost immediately after the collision. 

The body of plaintiff's intestate was found in the west lane badly 
burned(, and decomposed under the wreckage and debris. 

On the other hand, defendants aver in their answers, and upon the 
trial in Superior Court Oliver testified that  as the oncoming tractor 
and trailer neared it  began t o  veer in direct line toward the center 
of the highway and the McLean tractor and trailer; that  he dim- 
med his lights, but received no response, and when the Interstate 
equipment was thirty feet away, having no other place to go, he 
turned his, the McLean's equipment, sharply to  the left, across the 
center line a t  the moment of impact; that  he acted in an emergency 
- created by the oncoming vehicle. 

At the close of plaintiff's evidence and, again a t  the close of all 
the evidence the defendants moved for judgment as of nonsuit. Mo- 
tion denied. 

The McCombs case was submitted t o  the jury upon these four 
issues, which the jury answered as indicated. 

I. Was plaintiff's intestate, Joe Washington Scott, Jr., killed 
by the negligence of the defendants, as alleged in the com- 
plaint? Answer: Yes. 
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11. If so, did Joe Washington Scott, Jr., by his own negligence, 
contribute to  his death? Answer: No. 

111. What  amount, if any, is the plaintiff entitled to  recover by 
reason of the death of Joe Washington Scott, Jr .? Answer: 
$27,000.00. 

IV. I n  what manner shall the sum, if any, set forth in answer 
t o  issue No. I11 be divided between the wife and children 
of Joe Washington Scott, Jr.? 

Norma Jean Scott, wife - $2,000.00 
Barbara Louise Scott, daughter - $5,000.00 
Robert Carl Scott, son - $5,000.00 
Karen Ann Scott, daughter - $5,000.00 
Jack Dempsey Scott, son - $5,000.00 
Carolyn Marie Scott, daughter - $5,000.00 

In  the Miller case the jury answered these issues as indicated.: 
I. Was the plaintiff's equipment dramaged by the negligence of 

the defendants, as alleged in the complaint? Answer: Yes. 
11. If so, did the plaintiff's agent and employee Joe Washington 

Scott, Jr . ,  by his negligence, contribute to  the plaintiff's dam- 
age? Answer: No. 

111. What  amount, if any, is the plaintiff entitled to  recover of 
the defendants? Answer: $4,000.00. 

Judgment was entered in accordance therewith in favor of plain- 
tiffs. The  defendants except and appeal to  Supreme Court, and 
assign error. 

Smith, Moore, Smith, Schell & Hunter, Haworth, Riggs & Kuhn 
for plaintiffs appellees. 

Richmond Ruclcer, Spry & Hamrick for defendants, appellants. 

WINBORNE, C. J .  Appellants present on this appeal six questions for 
decision. We treat them in the order in which they are presenGd. 
The first challenges the ruling of the trial judge in denying defend- 
ants' motions for judgments as of nonsuit renewed a t  the close of all 
the evidence, G.S. 1-183. 

It being admitted tha t  the collision involved in this action occurred 
in Virginia, "the question of liability for negligence must be determ- 
ned by the law of tha t  State. The rule in such cases is tha t  matters 
of substantive law are controlled by the law of the place- the lex loci, 
whereas matters of procedure are controlled by the law of the forum 
- the lex fori. Thus the methods by which the parties are required 
to prove their allegations, such as the rule of evidence, and the quan- 
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tum of proofs necessary to  make out a prima facie case are matters 
of procedure governed by the law of the place of trial * * Therefore 
the question whether the evidence offered was sufficient t o  carry the 
case to the jury over defendants' motion for judgment as of nonsuit 
is to be determined under application of principles of law prevailing 
in this jurisdiction." So wrote Johnson, J., for the Court in Childress 
v. Motor Lines, 235 N.C. 522, 70 S.E. 2d 558. See also Harrison v. ACL 
R.  Co., 168 N.C. 382, 84 S.E. 519; Clodfelter v. Wells, 212 N.C. 823, 
195 S.E. 11. 

In  this State on a motion to nonsuit under provisions of G.S. 1-183, 
the evidence is to  be taken in the light most favorable to  the plain- 
tiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence and every reasonable inference to  be drawn there- 
from. Indeed in considering such motion "the defendant's evidence, 
unless favorable to the plaintiff is not to  be taken into consideration 
except when not in conflict with plaintiff's evidence, i t  may be used 
to explain or make clear that  which has been offered by plaintiff," 
Stacp, C. J., in Harrison v. R.R., 194 N.C. 656, 140 S.E. 598, citing 
cases. See also Rice v. Lumberton, 235 N.C. 227, 69 S.E. 2d 543. 

Therefore, taking the evidence offered by the plaintiffs, in the main 
predicated on physical facts, upon which they rely, (Powers V .  Stern- 
berg, 213 N.C. 41, 195 S.E. 88, and cases cited), and so much of the 
defendants' evidence as is favorable to the plaintiffs, or tends to ex- 
plain and make clear that  which has been offered by the plaintiffs, 
in the light most favorable to  plaintiffs, this Court is of opinion, and 
holds that  there is sufficient evidence to  take the case to  the jury on 
the issue of negligence of defendant Oliver, imputed t o  defendant 
McLean. 

And it  is appropriate to  note that  the General Assembly of Vir- 
ginia declares in respect t o  rules of the road, Code of Virginia, Chap. 
46.1-207, "drivers of vehicles proceeding in opposite direction shall pass 
each other to the right, each giving t o  the other, as nearly as possible, 
one-half of the main traveled portion of the roadway." 

And while the driver of an automobile along a public highway, who 
sees another a~t~omobile  approaching on the wrong side of the road, 
has the right to  assume that the driver of such vehicle will observe 
the law and seasonably move over to  his right side so as t o  pass safe- 
ly, and, further has a right to  this presumption until he sees that  such 
driver is not going to turn to his right side, i t  then becomes his duty 
to exercise ordinary care to  avoid a collision. Johnson v. Kellam, 162 
Va. 757, 175 S.E. 634. 

And in this State the holding of this Court in that  respect is epito- 
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mized in headnote in Boyd v. Harper, 250 N.C. 334, 108 S.E. 2d 598, 
reading as follows: "The failure of a motorist to keep his car on his 
right side of the highway in passing a vehicle traveling in the opposite 
direction is negligence per se, and whether such negligence is a proxi- 
mate cause of a collision is ordinarily for the jury to  determine." G. 
S. 20-146 and G.S. 20-148. 

The second clause of the first question is without merit. For reason 
stated hereinabove in respect to the question as to  nonsuit, a direct- 
ed verdict would have been error. See McIntosh N.C.P. & P., Vol. 2, 
Sec. 1516, pages 52-53. 

The third question relates to  the action of the Court in overruling 
defendants' objection to  plaintiffs' counsel in argument to jury, read- 
ing that  portion of G.S. 97-41 which provides: "In all other cases the 
total compensation paid including the funeral benefits, shall not ex- 
ceed ten thousand dollars," and the statement of counsel as to the 
amount of the award to  which dependents of intestate are entitled. 

The record in this respect shows that  during the argument to  the 
jury counsel for defendant read portions of G.S. 97-10 concluding 
with comment "that under those circumstances i t  was unlikely that  
the widow and children of deceased would be given any part of the 
recovery." Then counsel for plaintiffs, in his argument to  jury read 
the portion to  which reference is first above quoted. And the counsel 
for plaintiffs contends that  what he read was invited by the remarks 
of counsel for defenddant so related. Be that  as i t  may, i t  appears that  
the trial judge in his charge to  the jury laid the matter t o  rest in this 
manner: "+ " Now, none of the issues to  be answered by you in this 
cause have any reference to  that  statute, and you therefore will not be 
concerned by that  aspect of the case in any manner whatsoever, but 
you will answer these issues presented t o  you as you find the facts 
to be under the instructions of law to be given to you by the court 
without regard whatever t o  the situation that  obtains in these actions 
by virtue of the statute and by virtue of the allegations with reference 
thereto, that  being a matter with which you are not concerned and 
that  your issues will not in any manner affect or reflect when you 
answer the issues of fact in this cause." And the record does not show 
that  anybody objected. 

The fourth relates t o  the exclusion of testimony of defendant Oliver 
in respect to  use of toy vehicles to show relative locations of vehicles 
upon the highway. In  Stanbury's North Carolina Evidence, Sec. 34, 
i t  is stated that  "The North Carolina Court has often said that  ma- 
terials of this sort are not evidence, or are not substantive evidence, 
and that  they can be used only to  'illustrate' or 'explain' the testi- 
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mony of a witness." The record fails to  disclose on what ground the 
use of the material was excluded. I t  will, therefore, be assumed that  
the court had a valid reason. I n  any event i t  does not appear that  
defendants have been prejudiced by the ruling of the court. 

The fifth and sixth questions purport t o  point t o  the reading and 
summarizing by the court statutory provisions as t o  rules of the 
road as inapplicable to  the facts of the case a t  bar, and as not sup- 
ported by the evidence. 

I n  this connection i t  is worthy of note that  in a record of more 
than sixty pages of pleadings and more than 100 pages of testimony, 
a charge of sixty-six pages is clear and free from error. It may be 
that  sporadic instances of slight error may be found. Yet a careful 
reading of all evidence and the entire charge fails to  make error ap- 
pear for which the verdicts and judgments below should be disturbed. 

Hence in the trial below, there is 
No error. 

RICHARD 0. @AMBLE, ADMINISTRATOR OF THE ESTATE OF CHAFGES F. 
ROGJCRS, DECEASED v. DORIS SEARS AND RAETPORD L. SEARS. 

(Filed 10 June, 1960.) 

1. M a 1  g 22a- 
On motion to nonsuit, the evidence is to be taken in the light most 

favorable to plaintiff. 

a. Automobiles 8 83- 
I t  is  not unlawful for a pedestrian to cross a public highway, but in 

crossing a highway a t  a point other than a marked crosswalk or a n  
unmarked crosswalk a t  a n  intersection, a pedestrian is required to  yield 
the right of way to vehicular traffic, although the failure to do so is 
not negligence per ae, but only evidence of negligence to be considered 
by the jury with other facts and circumstances. G.S. 20-174(a). 

8. Same-- 
A motorist, even in those instances in which he has the right of way 

over a pedestrian, is under the common law duty to exercise due care to 
avoid colliding with the pedestrian and is under statutory duty to give 
warning by sounding his horn when necessary and the duty to  exer- 
cise proper precaution upon observing any child or confused person 
upon the highway. G.S. 20-174 (e) .  

4. Trial g 2 a o  
While discrepancies and contradictions in the evidence a re  for the 

jury and not the court to resolve, where the evidence is insufficient to 
make out a cause of action in plaintiff's favor under any version of the 
evidence, nonsuit is proper. 
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6. Automobiles 8+ 

Where a motorist having the right of way observes a pedestrian, ap- 
parently in possession of his faculties, standing in a place of safety, 
the motorist has the right to assume and act upon the assumption that  
the pedestrian will recognize her right of way in the absence of any- 
thing which should give notice to the contrary. 

6. Automobiles 55 411, 42k- Evidence held insufficient t o  show negli- 
gence on  p a r t  of motorist colliding with pedestrian a n d  to show con- 
t r ibutoly negligence o n  t h e  part  of t h e  pedestrian. 

The evidence tended to show that  defendant was traveling east upon 
a two lane highway both lanes of which were for east bound traffic, 
that  the east lanes diverged into two highways of two lanes each and 
had, from the point of di~ergence, a triangular paved portion some 
seven or eight feet wide a t  the base, not intended for vehicular traffic. 
The evidence considered in the light most favorable to plaintiff tended 
to show that, a s  defendant approached the point where the highways 
diverged, intending to take the highway to her left, she saw plaintiff's 
intestate, a man some seventy-seven years old, cross the right highway 
a t  a kind of trot, that  he stopped on the triangular paved portion b e  
tween the highways at a point where i t  was some six feet wide, that 
defendant slowed her vehicle and blew her horn, that intestate seemed 
to look around and then began a quickened walk across her lane of 
traffic, that  immediately she apprehended the pedestrian was going to 
leave his place of safety defendant applied her brakes and swerved to 
the left lane of the highway, that  the front of her car passed intestate, 
but that he continued forward and collided with the right side of her 
car, that she stopped her car in  about 25 feet after the impact, and 
that  intestate gave the appearance of a man capable of looking after 
himself. Held: The evidence discloses that defendant did all she could 
to avoid striking the pedestrian after she was put  on notice that he was 
going to leave a place of safety and walk into the highway in the path 
of her vehicle, and further shows contributory negligence as  a matter 
of law on the part  of the pedestrian. 

PARKER, J., dissents. 

APPEAL by plaintiff from Hobgood, J., February Regular Civil 
Term, 1960, of WAKE. 

Civil action instituted May 8, 1959, in which plaintiff alleged, but 
did not separately state, two causes of action: (1) a cause of action 
for personal injuries suffered by Charles F .  Rogers, the intestate, from 
his injury until his death, and (2) a cause of action for the wrongful 
death of the intestate. (See Hinson v. Dawson, 241 N.C. 714, 86 S.E. 
2d 585.) 

It was stipulated that  Rogers, a pedestrian, died as the result of 
injuries received from a collision with a 1953 Oldsmobile owned by 
defendant Raeford L. Sears and operated by defendant Doris Sears. 
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Issues of negligence, contributory negligence, last clear chance and 
damages are raised by the pleadings. 

At the conclusion of plaintiff's evidence, the motion of Raeford L. 
Sears for judgment of nonsuit was allowed. Plaintiff did not except 
to this ruling. Hereafter, "defendant" refers to (Mrs.) Doris Sears. 

The accident occurred about 7:45 a.m. on Tuesday, September 30, 
1958, on U.S. Highway #1, approximately three miles west of the 
city limits of Raleigh. Defendant, accompanied by Mrs. Janet Hard- 
ing Carpenter, was driving east toward Raleigh. 

In  approaching the scene of accident, defendant had traveled on 
a 24 foot, two-lane highway, a section of two U.S. highways, to wit, 
#1 and #64. A short distance east of the Jones-Franklin  road^, an 
intersecting highway, #1 and #64 separate in this manner: (1) 
#64, a 24 foot, two-lane highway, extends straight toward Western 
Boulevard, and (2) #1, a 24 foot, two-lane highway, diverges from 
#64, curves gradually to the left and extends toward Hillsboro Street. 
All lanes of these highways are exclusively for eastbound traffic. 

Beginning 75 feet east of the point where #1 and #64 diverge, a 
"grassy plot" separates the two highways. Between said point of di- 
vergence and the grassy plot there is a paved triangular area outside 
the traffic lanes of #1 and of #64. The composition of the paving in 
thig triangular area is somewhat different from that of #1 and of #64. 
However, this triangular area is not separated from #1 or from #64 by 
any barrier, elevation or sign. 

The base of the triangle, where this triangular area abuts the grassy 
plot, is 7 or 8 feet in width. Extending west from this base, the t r imw- 
lar area gradually narrows until i t  reaches said point where the two 
highways diverge. To illustrate, 69 feet west of the grassy plot the 
width of the triangular area is only 7% inches. 

When the accident occurred defendant was on #1, having passed 
the point where the highways diverge. After the accident, Rogers was 
lying in the north lane of #1 (the left of the two lanes for eastbound 
traffic and farthest from said triangular area), with his head 18 inches 
north of the line dividing the two lanes of #1 and his body extending 
north from that  point. 

Rogers had "a slightly swelled place with a break in the skin" on 
the left side of his head. No mark, indicating the point of contact, 
was found on defendant's car. 

Rogers was 77 years of age. A witness for plaintiff testified: '(He 
could get about right good for a man of his age." 

Sheriff Pleasants and Deputy Sheriff Midgette, en route to Raleigh, 
happened to arrive a t  the scene some ten minutes after the accident. 
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Rogers was lying on the road, ". . . a crowd of folks around him". 
Several cars were parked nearby. Pleasants testified: "He (Rogers) 
was conscious and he talked, asking a question or two. He  asked,, 
'What happened?' " There was no evidence as to any other statement 
made by Rogers. 

After Rogers was taken from the scene by ambulance, defendant 
made certain statements t o  Pleasants and Midgette, which, together 
with other evidence, will be set forth in the opinion. 

The record indicates defendant made no motion for judgment of 
nonsuit a t  the conclusion of plaintiff's evidence, but proceeded to  
offer her own testimony and the testimony of Mrs. Janet  Harding 
Carpenter, a passenger in the Oldsmobile. 

At the conclusion of all the evidence, defendant moved for judg- 
ment of nonsuit. (G.S. 1-183) Allowing this motion, the  court en- 
tered judgment of nonsuit and dismissed the action. Plaintiff excepted 
and appealed. 

Charles F. Blanchard for plaintiff, appellant. 
Smith, Leach, Anderson & Dorsett for defendant, appellee. 

BOBBITT, J. Only one question is ~ resen ted :  Was the evidence, 
when considered in the light most favorable to plaintiff, sufficient to re- 
quire submission to  the jury? Murray v. Wyatt, 245 N.C. 123, 128, 
95 S.E. 2d 541. 

It is not unlawful for a pedestrian to  cross a public highway. If 
while so engaged, he is injured or killed from contact with a motor 
vehicle on such public highway, the statutory rule as to  right of way 
is relevant. 

Relevant to the alleged (contributory) negligence of Rogers, G.S. 
20-174(a) provides: "Every pedestrian crossing a roadway a t  any 
point other than within a marked cross-walk or within an unmarked 
cross-walk a t  an intersection shall yield the right-of-way to all ve- 
hicles upon the roadway." However, a pedestrian's failure to yield 
the right of way is not (contributory) negligence per se, but only evi- 
dence thereof for consideration with other facts and circumstances. 
Bank v. Phillips, 236 N.C. 470, 73 S.E. 2d 323, and cases cited; Simp- 
son v. Curry, 237 N.C. 260, 74 S.E. 2d 649; Goodson v. Williams, 237 
N.C. 291, 74 S.E. 2d 762; Moore v. Bezalla, 241 N.C. 190, 84 S.E. 
2d 817; Landini v .  Steelman, 243 N.C. 146, 90 S.E. 2d 377, and cases 
cited. 

Relevant to the alleged negligence of defendant, G.S. 20-174(e) 
provides: "Notwithstanding the provisions of this section, every driver 
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of a vehicle shall exercise due care to  avoid colliding with any pedes- 
trian upon any roadway, and shall give warning by sounding the horn 
when necessary, and shall exercise proper precaution upon observing 
any child or any confused or incapacitated person upon a roadway." 
Independent of statute i t  is the duty of the  motorist a t  common law 
to  '(exercise due care to avoid colliding with" a pedestrian. Landini v. 
Steelman, supra. 

With these well-settled principles in mind!, a critical analysis of the 
evidence is necessary to decision. 

Apart from testimony as t o  physical facts, the evidence consists 
of the testimony of Sheriff Pleasants and Deputy Sheriff Midgette 
(plaintiff's evidence) and of the testimony of defendant and Mrs. 
Carpenter (defendant's evidence). 

It is noted tha t  Pleasants and Midgette stated frankly they were 
not quoting defendant "verbatim" or "exactly" but were testifying 
to  the substance of what defendant told them. 

Pleasants, whose testimony was brief, testified: "Mrs. Sears said 
tha t  she was driving north on Highway KO. 1 and saw a man cross- 
ing from the right side of the road to the left side, from her right t o  
the left . . . she said i t  was from the right side tha t  he came going 
east toward Raleigh and she stated tha t  Mr. Rogers ran into her 
car from the right side of the road going across to  the left side." 

Mid~gette, on direct examination, testified: "She (Mrs. Sears) said 
she was going east on No. 1 a t  about 45 M.P.H. and when she saw 
him she took her foot off the accelerator. She said she was in the 
north lane, the left lane, the one farthest north . . . she said she was 
some 200 or 300 feet away when she first saw the pedestrian. She 
said when she first saw him he was stepping into the southern lane 
going across the highway, going in a northern direction. She said he 
looked like he was kind of off balance, kind of running or trotting 
like he was trying to catch up himself, like he was going forward . . . 
she said . . . when she saw this man she took her foot off the accel- 
erator and slowed down somewhat and when he got to the center por- 
tion of the road where there is no lane, tha t  he gave her the impres- 
sion tha t  he slowed up and she hit the gas again and, was going t o  
go by him when she realized tha t  he was going out there and she 
swerved to  the left to  miss him. She said she had slowed down to  
about 30 M.P.H. when she hit the gas again; tha t  she didn't know 
about how fast she was going but not too much faster, tha t  she had 
just hit the gas and that  she swerved and heard something, some 
sound, hit the side of her car and tha t  she didn't know just what i t  
was." (Our italics) 
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hlidgette, on cross-examination, testified as follows: "She stated 
. . . when she saw the man, tha t  after she saw the man, he came t o  
the center of that  road on that  T7-part. She said tha t  when lie reached 
tha t  part  in the center he straightened up. I wouldn't say tha t  she 
said he stopped, but I got the  impression she meant that ,  but I don't 
know. . . . After he, the pedestrian, was in a position in the middle 
of tha t  V-portion he was then outside of Mrs. Sears' lane of travel. 
After tha t  time, she said he then started forward again towards her 
car after she had put her foot back on the gas t o  proceed. At that  
time, she attempted to  swerve t o  her left, she said. She said the pedes- 
trian's body brushed against her car, but she didn't knon, where, but 
somewhere against the side of the car. . . . Mrs. Sears said that there 
was a car proceeding ahead of her t o  her right on Highmray No. 64 in 
the southern lane, the furtherest lane. She told me tha t  there was a 
car in tha t  lane and that  when she first saw the man he came out from 
behind the car. When she referred t o  the man coming from behind 
tha t  car, tha t  would mean he came from behind the car from her, 
tha t  would be in front of the car as  i t  was proceeding." (Our italics) 

When all of Midgette's testimony is considered, i t  is clear the ex- 
pression, "the north lane, the left lane, the one farthest north," as 
used in his testimony on direct examination, refers to  #1 as dis- 
tinguished from #64 rather than to  the dividing line between the two 
lanes of #1; and his expression, "the center portion of the road where 
there is no lane," as  used in his testimony on direct examination, re- 
fers to the "V" or triangular area separating #1 and #64. 

Defendant, in substance, testified: When approaching the point 
where #1 and #64 diverge, and when about 75 feet therefrom, she saw 
Rogers "standing on or near the pavement tha t  divides these two 
main highways." H e  "was walking more or less in the same direction 
(she) was going . . ." H e  was on her right, had crossed #64; but 
she did not see him cross #64. She took the right lane of #l. She took 
her foot off the gas; and, when she blew her horn, he seemed to look 
around. Then "he began in a quickened walk or headlong motion 
onto (her) travelled portion of the road,." She then applied her brakes 
"stronger" and swerved to  the left lane of # l .  The front of her car 
missed his body but something struck the car "about middleway". 
She continued t o  apply her brakes and stopped in about 25 feet. Look- 
ing back she saw the blow had been strong enough to  cause him to  
fall to the  pavement. She then parked her car and went back to  see 
if there was anything she could do t o  help. When she saw the man 
(Rogers), "he looked like any ordinary man tha t  was capable of 
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looking after himself . . ." She was "real surprised to hear tha t  he 
was 77 years old. He seemed to be very active." 

On cross-examination, defendant testified she didn't apply her 
brakes until she was "two car lengths away from him. He  was in no 
danger from me whatsoever." She did not blow her horn until she 
was within 75 feet of him and did not '(let off" her accelerator until 
she was within four car lengths. She was going about 15 miles per 
hour when the collision occurred. Pleasants and Midgette misunder- 
stood her if they got the impression she said she saw this man '(walk- 
ing in a northerly direction from the southern edge of this highway 
across 54 feet of pavement to  the northern edge of the highway." 
Rogers was not weaving or unsteady and did not give tha t  appear- 
ance. He  gave no indication that  he was going to or was likely t o  
go upon the highway in front of her until he actually did so. 

Mrs. Carpenter's testimony was substantially in accord with that  
of defendant. According to Mrs. Carpenter: When she first observed 
Rogers he was "in the little paved portion" between the two high- 
ways. He  "seemed to be walking, but not toward our lane." When 
he quickened his pace and ('started on t o  our travelled portion of 
the road," defendant applied her brakes, swerved to the left and the 
front of her car passed him; but Rogers "kept right on coming toward 
the side of the car" and "walked into the right hand side of the door 
where (she) was sitting." Defendant stopped within "about two car 
lengths" beyond, the point of collision. At the time of collision, the 
two left wheels of defendant's car were "off the highway". 

Obviously, the testimony as t o  what defendant told the officers 
a t  the scene of the accident differs in several respects from evi- 
dence offered in behalf of defendant a t  the trial. While advertent 
to  the rule that  discrepancies and contradictions in the evidence 
must be resolved by the jury and not by the court, White v. Lacey, 
245 N.C. 364, 369, 96 S.E. 2d 1, the question here is whether, under 
either version of what occurred, the evidence was sufficient for sub- 
mission to  the jury. 

We think i t  clear, if defendant's evidence is accepted, there was 
no reason for defendant to  anticipate that  Rogers would walk from 
his place of safety, outside the traffic lanes, into the path of de- 
fendant's approaching car. Unless and until put on notice to  the 
contrary, she had a right to  act on the assumption the pedestrian 
would recognize her right of way and not obstruct it. Grant v. Royal, 
250 N.C. 366, 368, 108 S.E. 2d 627, and cases cited. If defendant's 
evidence is accepted, she did all she reasonably could have done t o  
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avoid striking Rogers after he stepped from his place of safety into 
the path of her car. 

When we consider plaintiff's evidence, that  is, the testimony as  to  
defendant's statements to  the officers a t  the scene of accident, this 
occurred: Defendant saw Rogers cross #64, from the south t o  the 
north side of #64, in front of a car proceeding on #64, a t  which time 
"he looked like he was kind of off balance, kind of running or trot- 
ting like he was trying t o  catch up himself," but he straightened 
up and stopped when he reached the center of the road "on that  V- 
part." Nothing in 'the statement attributed to  the defendant indicates 
Rogers was off balance or otherwise incapacitated or confused after 
he reached "that V-part". The only reasonable inference t o  be drawn 
from plaintiff's evidence is that  Rogers gave such appearance when 
hurrying across #64 in front of a car proceeding thereon. We think 
i t  equally clear, if plaintiff's evidence is accepted, tha t  defendant 
had no reason t o  anticipate that  Rogers would walk from his place 
of safety, outside the traffic lanes, into the path of defendant's ap- 
proaching car, and that  defendant did all she reasonably could have 
done to  avoid striking Rogers after he stepped from his place of safe- 
t y  into the path of her car. 

Defendant was traveling in a 45 mile speed zone. She did not ex- 
ceed this speed a t  any time and her speed was less when Rogers walk- 
ed into her lane of travel. Whether defendant first saw Rogers when 
he was 200-300 feet away or when he was 75 feet away is immaterial. 
I n  either event, defendant, after she first saw Rogers, could have 
stopped her car before she reached the scene of accident if she had 
then undertaken t o  do so. The crucial question is whether she could 
have stopped before reaching the scene of accident after she saw or 
should have seen that  Rogers was leaving or likely to  leave his place 
of safety and walk into the traffic lane on which she was proceeding. 
We think the evidence insufficient to  show that she could have done so. 

If negligence on the part of defendant were conceded, we think 
the evidence so clearly establishes contributory negligence on the part 
of Rogers that  no other reasonable inference or conclusion can be 
drawn therefrom. Dennis v. Albemarle, 242 N.C. 263, 87 S.E. 2d 
561. 

If Rogers had remained on the "V-part," outside the traffic lanes, 
he would have suffered no injury. H e  could and should have observed 
defendant's car, lawfully approaching in its lane of travel, fully as 
well as defendant could and should have observed him. Instead of 
first looking to ascertain whether he could do so in safety, he left 
his place of safety and walked into defendant's lane of travel. Not- 
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withstanding defendant swerved into the left lane, and thereby avoid- 
ed striking him, Rogers continued to walk until he crossed the center 
line and walked into the right side of defendant's passing car. 

While it  appears defendant was unable t o  stop her car in time to 
avoid the accident, Rogers himself, by failing to  take a single step, 
could have halted his forward progress sufficiently to have done so. 
Indeed, i t  appears he had the last clear chance to  avoid the accident. 
As stated by Higgins, J., in Barnes v. Horney, 247 N.C. 495, 498, 101 
S.E. 2d 315: "Defendant's liability (under the last clear chance doc- 
trine) is based upon a new act of negligence arising after negligence 
and contributory negligence have canceled each other out of the case." 

The factual situation here is similar to  that  considered in Jenkins 
v. Johnson, 186 Va. 191,42 S.E. 2d 319, cited with approval in Garmon 
v. Thomas, 241 N.C. 412, 85 S.E. 2d 589. This is a much stronger case 
for defendant than Garmon v. Thomas, supra, where plaintiff was 
held contributorily negligent as a matter of law. There, the plaintiff 
walked across the highway, without stopping, and had nearly reached 
the opposite side of the highway when struck by the right front por- 
tion of defendant's truck. The defendant did not swerve t o  his left 
or otherwise undertake to  avoid striking plaintiff but continued in a 
direct line in his lane of travel. There, the defendant's truck struck 
a pedestrian who was walking across his line of travel. Here, defend- 
ant's car did not strike the pedestrian and, no injury would have OC- 

curred but for the fact that  Rogers continued t o  walk until he c01- 
lided with the right side of defendant's car. 

We have not overlooked the contention in plaintiff's brief that  the 
triangular area, a t  the point from which Rogers entered the (south) 
traffic lane of #I, was only 9 inches wide, and hence could not be 
reasonably considered a place of safety. The only basis for this con- 
tention is indicated below. 

Plaintiff offered, in evidence a map made February 6, 1960, based 
on a survey, which shows the area from the Jones-Franklin inter- 
section to  and beyond (east) the "grassy plot" between #1 and #64. 
The surveyor indicated by an "X" the point where #1 and #64 diverge. 

Midgette testified that he, while a t  the scene of collision on the 
morning of September 30, 1958, assisted by a State Highway patrol- 
man, measured with a steel tape "the total width of the paved por- 
tion of the highway a t  the point where (he) found the man lying 
and that  measured across there a total of 54 feet." Again: "This left 
6 feet in the middle of those four lanes of travel which was a vacant 
place not used for vehicular traffic." 

At plaintiff's request, Midgette put a mark on the map, an en- 
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circled "X" with the letter "A" beside it, indicating the point where 
Rogers was lying. Midgette's testimony, considered in context, shows 
plainly tha t  he was indicating the position of Rogers with reference 
to  the line dividing the two lanes of #I, tha t  is, as being (as he testi- 
fied) 18 inches north thereof. His testimony was explicit to  the effect 
tha t  the width of the  triangular area a t  the place where Rogers was 
lying was 6 feet. 

Plaintiff points out that  the over-all width of the pavement a t  the  
point indicated on the map by Midgette as  the place where Rogers 
was found, applying the scale of the map, measures 48.75 feet. Upon 
this basis, plaintiff contends, contrary to  Midlgette1s explicit testi- 
mony, that  the portion of the triangular area on which Rogers was 
standing or walking before he entered upon the traffic lanes of #1 
was only 9 inches wide. Suffice to  say, the evidence of Midgette, when 
considered in context, is insufficient to support this ingenious conten- 
tion. The positive testimony of Midgette shows the width of the paved 
triangular area opposite the point where Rogers was lying on the road 
was six feet. 

For the reasons stated, the judgment of nonsuit is affirmed. 
Affirmed. 

PARKER, J., dissents. 



IN THE SUPREME COURT 

LUCILLE PRATT, EMPLOYEE V. CENTRAL UPHOLSTERY CO., INC., 
EMPLOYER, AND TEXTILE INSURANCE CO., INSURAKCE CARRIER. 

(Filed 10 June, 1900.) 

1. Master and  Servant fi 9 3 -  
Where there a re  no exceptions by any of the parties to the findings 

of fact by the hearing commissioner, the findings a r e  final and con- 
clusive. G.S. 97-86. 

2. Master and  Servant 8 9 4 -  
Claimant's exception to the judgment of the Superior Court upon ap- 

peal from a n  award of the Industrial Commission presents the sole 
question whether the findings of fact support the judgment. 

3. Master a n d  Servant 8 91- 
Approval by the Industrial Commission of a n  agreement of the parties 

for  payment of compensation is a judicial act, and the approved agree- 
ment becomes a n  award of the Industrial Commission. G.S. 97-87. 

4. Same: Master and  Servant 88 88, 88- 
The approval by the Industrial Commission of a n  agreement of the 

parties for compensation for a stipulated amount to begin on a specified 
date  and "continuing for legal weeks", which agreement is executed 
before the employee returns to work and has blank spaces for showing 
the date of return to work and the wages earned upon such return, and 
without the submission to the Commission of a medical report, is held 
not a final award, but an interlocutory award, and the Industrial Com- 
mission retains jurisdiction to enter a Anal award upon the filing of a 
full and complete medical report. G.S. 97-82. 

5. Master a n d  Servant Q 67: Evidence § 4- 
The presumption that  disability ends when a n  employee returns to 

work is  a presumption of fact and not of law and is rebuttable, and 
such presumption is without weight in the face of facts establishing that  
a n  employee had partial incapacity during the healing period after her 
return to work and partial permanent disa'bility thereafter. 

6. Master a n d  Servant gg 74, 82, 88, 91-The Indnstr ia l  Commission re- 
tains jurisdiction unt i l  a Anal award is entered. 

The Industrial Commission approved an agreement of the parties for  
the payment of compensation made prior to  the filing of any medical 
report and prior to the time the employee returned to work. Thereafter 
the employee returned to work af ter  a medical report had been made 
answering the question of whether the accident resulted in permanent 
disability with question marks. Upon returning to work, the employee 
was assigned other duties a t  reduced wages because of disability pre- 
venting her from sitting for long periods of time. The employee remained 
under the care of a physician for some eight months, a t  which time she 
was discharged, and the physician filed a n  additional medical report 
stating that  the employee had sustained a ten per cent permanent dis- 
ability a s  a result of the accident. The employee, upon learning of tbe 
final report some seven months after i t  had been delivered to the car- 
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rier, requested a hearing. Held:  The hearing was not for change of 
condition and G.S. 97-47 has no application, and since no final award had 
been made, the Industrial Commission has jurisdiction to award addi- 
tional compensation for the period from the date the employee returned 
to work to the end of the healing period, and to award further compen- 
sation for partial permanent disability thereafter. 

7. Master and Servant 5 9 0 -  

The fact that  a n  employee has accepted a check marked a s  dnal pay- 
ment of temporary total disability does not estop the employee from 
prosecuting a claim for partial permanent disability when the employee 
has signed no "closing receipt". 

APPEAL by plaintiff from Crissman, J., November 1959 Term, of 
GUILFORD (High Point Division). 

This is a proceeding under the Workmen's Compensation Act, 
G.S. 97-1 et  seq. 

Claimant: Lucille Pratt, employee. 
Defendgants: Central Upholstery Company, Inc., employer, and 

Textile Insurance Company, insurance carrier. 
Employer and employee are subject to and bound by the provisions 

of the Workmen's Compensation Act. On 29 April 1957 claimant was 
injured by accident arising out of and in the course of her employ- 
ment. Her average weekly wage a t  the time of injury was $73.07. De- 
fendants admitted liability and they and employee entered into an 
agreement on Industrial Commission form 21, pursuant t o  which 
compensation was to  be paid a t  the rate of $32.50 per week beginning 
7 May 1957 and "continuing for legal weeks." The agreement was 
approved by the Commission on 20 May 1957. 

Bmployee suffered injury to the coccyx (tail bone) in falling on a 
concrete floor. Surgery was necessary. A coccygectomy was performed 
and the distal two segments of the tail bone were removed. 

On 12 August 1957 Dr. Schafer submitted to carrier on I. C. form 
25 a medical report outlining procedures including the coccygectomy 
and answered the question, "Has this accident resulted in any perma- 
nent disability?", with three question marks. This report was ap- 
proved by the Commission on 20 August 1957. 

Under Dr. Schafer's instructions claimant returned to work for 
defendant employer on 19 August 1957, but was unable to perform 
her regular duties for the reason that she could not sit for a long 
period of time. She was assigned other duties that  permitted her to 
stand while working. For more than a year she continued in jobs 
that could be performed while standing. 

Claimant remained under the care of Dr. Schafer. He examined 
and treated her on fifteen occasions from 23 September 1957 to 3 
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April 1958. She reached the end of the healing period and was dis- 
charged from the doctor's care on 3 April 1958. On 4 April 1958 Dr. 
Schafer prepared an additional report on form 25, and stated that 
the accident resulted in permanent injury to  claimant because of 
loss of coccyx, she has ten percent permanent disability of the spine, 
and she may require further treatment. This report was received by 
carrier on 8 April 1958. It was approved by the Commission on 20 
November 1958. 

Claimant, during the period from 19 August 1957 to 3 April 1958, 
because of the injury had partial incapacity for work and earned an 
average of $60.60 per week. Impairment of her wage-earning capa- 
city was $12.47 per week. 

As a result of the injury claimant has ten percent permanent loss 
of use of her back. 

The last payment of compensation was made to claimant on 19 
August 1957 by check dated 16 August 1957. There was a notation 
on the check: "Final payment of temporary total disability." 

About two weeks before claimant returned to  work carrier's adjust- 
er told her that carrier would advise her in the event Dr. Schafer 
gave her a permanent disability rating. She had no knowledge of the 
permanent disability rating until November 1958. Carrier then ad- 
vised that  her claim was barred by statute. 

On 25 November 1958 claimant by letter requested a hearing. 
The request was received by the Commission on 2 December 1958. 
Hearing was held 13 April 1959 before Deputy Commissioner Thomas. 

After finding the facts above related, the Deputy Commissioner 
concluded that the Commission has jurisdiction, the claim does not 
involve a "change of condition" and is not barred by G.S. 97-47, she 
is entitled to additional compensation which has not been adjudi- 
cated, she is entitled to compensation of $7.48 per week for the period 
from the date of her return to work to  the end of the healing period, 
and $10.00 per week for 300 weeks beginning 4 April 1958 for partial 
permanent loss of use of her back. The Deputy Commissioner entered 
an award accordingly. 

Defendants appeal to the Full Commission. By award of a divided 
Commission, i t  was concluded that claimant's incapacity to  earn her 
former wages constitutes a "change of condition" and her claim is 
barred by G.S. 97-47 since it was filed more than a year after final 
payment under the agreement. Compensation was denied. 

On claimant's appeal to Superior Court the Commission's award 
was affirmed. Claimant appealed and assigned error. 
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Harold I. Spainhour for plaintiff, appellant. 
Charles W. McAnally for defendants, appellees. 

MOORE, J. There are no exceptions by any of the parties t o  the 
findings of fact  by the Deputy Commissioner and they are final and 
conclusive. G.S. 97-86. Winslow v. Carolina Conference Association, 
211 N.C. 571, 582, 191 S.E. 403. Claimant's exception to the judg- 
ment below raises the question: D o  the facts found support the judg- 
ment? Wyatt v. Sharp, 239 N.C. 655, 658, 80 S.E. 2d 762; Rader v. 
Coach Co., 225 N.C. 537, 539, 35 S.E. 2d 609. So our inquiry is whether 
the findings of fact support the legal conclusion tha t  employee's claim 
for additional compensation is barred by G.S. 97-47 and the a ~ ~ a r d  
denying compensation. 

The pertinent provisions of G.S. 97-47 are as follows: "Upon its 
own motion or upon application of any party in interest on the grounds 
of a change in  condition, the Industrial Commission may review any 
award, and on such review may make an award ending, diminishing 
or increasing the compensation previously awarded . . . but no such 
review shall be made after twelve months from the date of the last 
payment of compensation pursuant to  an award under this article 
. . ." (Emphasis ours). 

Decision here requires answers to three questions: (1) Was there 
a full and final award of all compensation to  which claimant was 
entitled by virtue of her initial claim? (2) If not, has claimant waiv- 
ed her right t o  a final award of compensation? (3)  D o  the facts 
found disclose a change of claimant's condition prior to  her final re- 
quest for hearing? 

Defendants admitted liability and entered into an agreement with 
employee on I. C. Form 21 for payment of compensation. This agree- 
ment was approved by the Commission. When, pursuant to G.S. 97- 
82, an agreement by employer and employee is submitted to  the Com- 
mission for approval, the judicial authority of the Commission is in- 
voked. I n  the process of considering and approving the agreement the 
Commission is engaged in a judicial act. An approved agreement be- 
comes an award of the Commission enforceable by a court decree. 
G.S. 97-87. Biddix v. Rex Mills, 237 K.C. 660, 663, 75 S.E. 2d 777. 

An examination of the agreement signed by employer and employee 
and approved by the Commission is necessary to an understanding 
of the problem here presented. The agreement was introduced in evi- 
dence both by claimant and defendants and its contents will be given 
the same effect as if stipulated. It admits liability on the par t  of em- 
ployer, states tha t  employee injured the "lower end of spine," and 
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declares that  payment of compensation a t  the rate of $32.50 per week 
shall begin 7 May 1957 and continue "for legal weeks." It shows that 
the first payment was received 20 May 1957. Paragraph 7 of the 
agreement provides spaces for showing the date of return to work 
and the wages earned upon return to work. These spaces are blank. 
The agreement was approved by the Commission 31 May 1957. G.S. 
97-82 provides that  the memorandum of agreement (form 21) sub- 
mitted t o  the commission for approval shall be "accompanied by a 
full and complete medical report." No medical report was submitted 
to the Commission with the agreement. The agreement was approved 
by the Commission two months and nineteen days before claimant 
returned to work and without a medical report having been submitted. 
It was approved a t  a time when the post-coccygectomy condition of 
claimant had not been determined with sufficient definiteness to form 
the basis for a complete determination of all employee's right to com- 
pensation. G.S. 97-82 and I. C. Form 21 contemplate that  the agree- 
ment will not be finally approved and compensation determined until 
the Commission has before i t  a full and complete medical report. 
"An accident resulting in compensable injuries to  an employee . . . 
gives only one right of action or claim to  the employee, and an 
award made should, within the statutory limits, compensate for the 
disability, irrespective of the number of elements which go to make 
up the disability." Smith v .  Red Cross, 245 N.C. 116, 119, 95 S.E. 2d 
559. The Commission is not in a position to make a proper award, ap- 
prove an agreement, until the extent of incapacity and permanent im- 
pairment, if any, are determined. The Commission did not have in 
hand a full and complete medical report until November 1958. 

The approval of the agreement on 31 May 1957 was an adjudi- 
cation that  employer was liable for such compensation as employee 
was entitled to receive under the Act, the date when compensation 
began, the amount of weekly payments for temporary total disability, 
and nothing more. It was only a preliminary and interlocutory award. 
It does not purport to fix and determine the full amount of compen- 
sation to which employee was entitled. It does not contain sufficient 
information from which the Superior Court could have entered judlg- 
ment in accordance with the provisions of G.S. 97-87. The blank 
spaces in paragraph 7 of the agreement indicate that  employee had 
not returned to  work and the extent of partial incapacity and perma- 
nent disability, if any, had not been determined. After the approval 
of the agreement on 31 May 1957 the action was still pending for a 
final award. "A claim for compensation lawfully constituted and pend- 
ing before the Commission may not be dismissed without a hearing 
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and without some proper form of final adjudication. No statute of 
limitations runs against a litigant while his case is pending in court." 
Hanks v. Utilities Co., 210 N.C. 312, 320, 186 S.E. 252. 

It is true that  there is a presumption that  disability ends when 
the employee returns to  work. Tucker v. Lowdermilk, 233 N.C. 185, 
189, 63 S.E. 2d 109. But this is a presumption of fact and not of law. 
This Court has held that  a rebuttable presumption may not under 
certain circumstances be weighed against the evidence. In re Will of 
Wall ,  223 N.C. 591, 596, 27 S.E. 2d 728. The facts found conclusive- 
ly establish in this case that  employee had partial incapacity during 
the healing period after her return to  work and partial permanent 
loss of use of her back. The parties are bound by these findings and 
the presumption is without weight. 

The employer had knowledge from the date of claimant's return 
to work that  she did not have capacity t o  earn her former wages. 
From the doctor's report of 12 August 1957 employer, carrier and the 
Commission knew that  the healing period had not ended and the 
amount of permanent disability, if any, had not been determined. The 
inquiry relating t o  permanent disability in the doctor's report, I. C. 
Form 25, had been answered with three question marks. This could 
have but one meaning - the doctor had not yet been able to  make 
the determination. From the doctor's report of 4 April 1958 employer 
and carrier knew that  employee had ten percent permanent loss of 
the use of her back. Carrier withheld this information from claimant 
and the Commission for more than seven months. We conclude that  
carrier hoped to find acquittal in G.S. 97-47. 

Claimant's action was pending for final award. She promptly asked 
for a hearing when she learned the content of the dioctor's report of 
4 April 1958. She had done nothing to waive her right t o  a proper 
and final award. The acceptance and endorsement of the check dated 
16 August 1957 does not constitute a waiver or estoppel. The notation 
on the check, "Final payment of temporary total disability," is not 
and does not purport t o  be final payment of the additional compen- 
sation to  which she was entitled. It is significant that  claimant was 
not requested to sign a closing receipt, I. C. Form 27. A closing re- 
ceipt purports to  be a final settlement and indicates that  no further 
compensation will be paid unless request for hearing for change of 
condition is made within a year from date of the receipt. It states: 
"The use of this form is required under the provisions of the Work- 
men's Compensation Act." Smith v. Red Cross, supra. Rule XI(3) 
promulgated by the Commission pursuant to  G.S. 97-80 provides that  
"no agreement for permanent disability nor any closing receipt will 
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be approved until all medical reports in the case have been filed with 
the Commission." Claimant did not sign a closing receipt. Had she 
signed such receipt with the approval of the Commission it  would have 
acquitted the en~ployer. G.S. 97-48 (b)  . 

It all comes to this: The agreement presented to  the Commission 
invoked the judicial authority of the Commission, a preliminary 
and interlocutory award was made by approval of the agreement, 
there has been no final determination of compensation, and claim- 
ant has not waived her right to  such adjudication. The Commission 
does not exceed) its authority when i t  retains jurisdiction for futher 
adjustments pending final award. Branham v. Panel Co., 223 N.C. 
233, 238, 25 S.E. 2d 865. G.S. 97-47 is inapplicable if there has been 
no final award. Hiddix  v. Rex Mills, supra, a t  page 666. 

But i t  is asserted that  there was a change in claimant's condition 
within the meaning o f  G.S. 97-47. No case decided by this Court has 
come to our attention in which the factual situation here involved 
has been termed a "change of condition." Change of condition "re- 
fers to  conditions different from those existent when the award was 
made; and a continued incapacity of the same kind and character 
and for the same injury is not a change of condition . . . the change 
must be actual, and not a mere change of opinion with respect t o  a 
pre-existing condition." 101 C.J.S., Workman's Compensation, sec. 
854(c), pp. 211-2. Whether there has been a change of condition 
is a question of fact ;  whether the facts found amount to  a change 
of condition is a question of law. Change of condition is a substan- 
tial change, after a final award of compensation, of physical capacity 
to  earn and, in some cases, of earnings. Hill v. DuBose, 234 N.C. 
446, 67 S.E. 2d 371; Knight v. Body Co., 214 N.C. 7, 197 S.E. 563; 
Smith v. Swi f t  & Co., 212 N.C. 608, 194 S.E. 106. Changes of con- 
dition occurring during the healing period and prior t o  the time of 
maximum recovery and the permanent disability, if any, found to 
exist a t  the end of the period of healing are not changes of condition 
within the meaning of G.S. 97-47. 

It is our opinion, and we so hold, in the instant case that  G.S. 
97-47 does not bar employee's claim in that, a t  the time she requested 
a hearing there had been no final award of compensation which could 
be ended, increased or diminished by review, no change of condition 
was involved,, and she had not waived her right t o  a final adjudication. 

We observe parenthetically that  the equities are strongly in favor 
of employee. 

Our decision here is factually distinguishable from the cases cited 
by appellees. I n  Smith v. Red Cross, supra, employee returned to 
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work two months after the accident a t  the same wage she was receiv- 
ing prior to  the injury, she signed a closing receipt (Form 27) when 
she returned t o  work, and she worked regularly for more than a year 
before filing claim for permanent disability. "The agreement . . . 
approved by the Commission . . . (and) the closing receipt by plain- 
tiff employee more than a year prior to  filing application . . . puts 
the case beyond the time given by G.S. 97-47 . . ." (Emphasis ours). 
Other cases are: Tucker v. Lowdermilk, supra (closing receipt and 
recurrence of temporary total disability after return t o  work) ; Paris 
v. Builders Corp., 244 N.C. 35, 92 S.E. 2d 405 (lump sum settlement 
for permanent partial disability, followed by change of condition 
more than a year later) ; Smith  v. Swift  & Co., supra (partial per- 
manent disability awarded following temporary total disability, later 
employed by different employer, increase in wages shows change of 
condition after final award) ; Lee v. Rose's Stores, Inc., 205 N.C. 
310, 171 S.E. 87 (recurrence of disability nearly two years after re- 
turn to  work). 

The judgment below is reversed and the cause is remanded to 
Superior Court that  judgment be entered directing the Industrial 
Commission to  award compensation in compliance with G.S. 97-31 
and the facts found and proceed to a conclusion of the cause as pro- 
vided by the Act. 

Reversed and remanded. 
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GILES BY.RD AND WIFE, ELOISE W. BYRD v. LLOYD FREEMAN AND W ~ E ,  
VIOLA FREEMAN; J. K. YOUNG AND WIFE, LETCY YOUNG; AND 
W. J .  BAREFOOT AND WIFE, FRANCES W. BAREFOOT. 

(Filed 10 June, 1960.) 

1. Vendor a n d  Purchaser  8 23- 
A contract whereby the owner of land grants to another for a val- 

uable consideration the right to purchase the land within a specified 
time upon stated terms and conditions, is irrevocable, and upon accep 
tance in accordance with its terms gives rise to a contract specifically 
enforceable. 

2. Appeal and  Er ror  § 33- 
Where the charge of the court is not in the record, it  will be presumed 

that the jury was instructed correctly on every principle of law appli- 
cable to the facts. 

3. Vendor and  Purchaser  8 23-- Evidence held to disclose acceptance 
by purchasers i n  accordance with terms of option contract. 

The purchasers' evidence to the effect that  prior to the execution of 
the option contract the parties went upon the land and pointed out the 
physical boundaries of that par t  of the tract which was to be excepted 
from the conveyance, that  the option agreement provided for the con- 
veyance of the tract, except ten acres more or less, that  the purchasers' 
surveyor made a map of the portion to be excepted, containing 9.2 acres, 
in accordance with the boundaries thus pointed out, that  the vendors 
contended that this map was not in accordance with the physical bound- 
aries a s  pointed out, but that a correct survey thereof would show n 
tract of 11.5 acres, and that  prior to the expiration of the option the 
purchasers tendered the balance of the agreed purchase price and agreed 
to accept deed excepting the 11.5 acres from the conveyance, i-8 held 
sufficient to be submitted to the jury in the purchasers' action for spe- 
cific performance on the propositions a s  to whether the 9.2 acre tract was 
in accordance with the physical boundaries agreed upon by the parties, 
and, if not, whether the purchasers agreed to accept deed excepting 
from the conveyance 11.5 acres in accordance with the vendors' conten- 
tions. 

4. Same-- Purchasers waiving agreement fo r  division of agricultural 
allotments inserted i n  contract fo r  their  benefit may  enforce speciftc 
performance. 

The option agreement in suit provided for the sale of a par t  of a tract 
of land with provision for division of cotton and tobacco allotments 
in specified amounts as  a material par t  of the consideration for the 
agreement. Held: I n  the purchasers' action for  specific performance, 
vendors a re  not entitled to nonsuit on the ground that  the division of 
the crop allotments was precluded by regulations under the Agricul- 
tural Adjustment Act when the evidence discloses that  the provisions 
relating thereto were inserted a t  the instance and for the benefit of 
the purchasers, that  the purchasers rather than the vendors were ad- 
versely affected in that  the regulatioas precluded the transfer to  them 
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of the entire tobacco allotment agreed upon while giving the vendors a 
higher tobacco allotment and a smaller cotton allotment, and that the 
purchasers agreed to accept deed in accordance with the agricultural 
regulations, the value of the additional tobacco allotment gained by ren- 
dors being much greater than the value of the cotton allotment lost to 
them under the regulations. 

9. Same- 
The right to specific performance must be determined by the court 

in accordance with the equities arising upon consideration of all the 
facts and circumstances of each particular case. 

APPEAL by defendants from McKinnon, J., September-October Term, 
1959, of Co~uivsus .  

Civil action to  enforce specific performance of a contract (option) 
dated September 26, 1958, and recorded in Book 216, page 115, in 
the office of the Register of Deeds of Columbus County, North Caro- 
lina, in which defendants Freeman, for the consideration and upon 
the conditions stated, agreed to convey certain described lands (68 
acres, more or less) in Waccamaw Township except the dwelling 
house of defendants Freeman and "ten acres, more or less, on which 
same is located," to  be "run off by a surveyor and properly identified 
by courses and distances." The record does not show when the con- 
tract was filed for registration. 

The contract provided that,  if the option granted to plaintiffs was 
exercised on or before 12:OO o'clock noon on October 11, 1958, by 
the (additional) payment of $7,400.00 ($100.00 having been paid 
when the contract was executed), defendants Freeman would then 
convey the lands to plaintiffs in fee simple, free and clear of en- 
cumbrances, by warranty deed. 

The contract contains this provision: "It is further understood 
and agreed that,  if this option is exercised, the parties hereto will 
execute such instruments as may be necessary to  transfer and assure 
to  parties of the second part  (plaintiffs) three acres of the present 
tobacco allotment, and to  the parties of the first part  (defendants 
Freeman) one tenth of an acre of the present tobacco allotment, one 
acre of the peanut alloment, 1.7 acres of the cotton allotment, and 
all corn allotment; i t  being understood that  the division of said al- 
lotments set forth is a material part  of the consideration for this 
transaction and tha t  such leases or other instruments as may be 
necessary to effect said intention will be executed." 

Uncontradicted evidence is to the effect tha t  plaintiffs, on Octo- 
ber 11, 1958, and in apt  time, tendered the (additional) $7,400.00, 
and tha t  defendants Freeman refused to accept such tender and exe- 
cute a deed as demanded by plaintiffs. 
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Thereafter, all or part of the land described in the contract was 
purportedly conveyed by deed dated October 22, 1958, and recorded 
in Book 212, page 341, said Registry, from defendants Freeman to 
defendants Young. This deed was filed for registration on October 
23, 1958. 

This action was instituted against defendants Freeman and Young 
on December 19, 1958; and, simultaneously with the commencement 
of this action, a notice of lis pendens in the usual and proper form 
was filed and spread upon the records in the office of the Clerk of 
Superior Court of Columbus County. Subsequently, defendants Bare- 
foot were made parties. 

All of the land described in the contract, except a tract of 11.5 
acres referred to  in the opinion, was purportedly conveyed by a deed 
dated December 18, 1958, and recorded in Book 216, page 440, said 
Registry, from defendants Young to defendants Barefoot. This deed 
was filed for registration on December 22, 1958. 

Plaintiffs, in substance, alleged: They had fully complied with 
the contract. The purported deed, from defendants Freeman to  de- 
fendants Young was void as t o  plaintiffs for that  i t  was made by 
defendants Freernan without consideration, for the fraudulent pur- 
pose of breaching their contract with plaintiffs, and defendants Young 
acquired no beneficial interest in the lands described therein. I n  
addition to  specific performance, they were entitled to  recover for 
loss of rents and profits for the period subsequent to  October 11, 
1958. 

A joint answer was filed by defendants Freeman and Young. A 
separate answer was filed by defendants Barefoot. 

I n  addition to  general denials, all defendants, in substance, alleged 
that plaintiffs were not entitled t o  specific performance or other re- 
lief for two reasons: (1) Prior to  the execution of the contract of 
September 26, 1958, Giles Byrd and Lloyd Freeman marked off and 
agreed upon the boundaries of the tract to  be excepted from the con- 
veyance, namely, a tract of 11.5 acres, but plaintiffs refused t o  ac- 
cept the deed and pay the purchase price if the deed were so drawn. 
(2) The provisions with reference t o  crop allotments were in viola- 
tion of the regulations of the Agricultural Stabilization "Corpora- 
tion" and "impossible of performance." 

Evidence was offered by plaintiffs and by defendants. 
The court submitted, and the jury answered, these issues: 1. Did 

the plaintiff Byrd sufficiently comply with the terms of the Option 
Agreement? ANSWER: Yes. 2. Was the deed from Lloyd Freeman 
and wife to J. K. Young and wife executed without consideration for 
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the fraudulent purpose of breaching an agreement with the plaintiffs 
Byrd? ANSWER: Yes. 3. What  amount if any, is (sic) the plaintiffs 
entitled to  recover from the defendants Barefoot for loss of rents 
and profits? ANSWER: $600.00." 

From a judgment for plaintiffs, decreeing specific performance and 
for the recovery from defendants Barefoot of $600.00 as rents and 
profits for the use of the lands for the year 1959, and taxing d,e- 
fendants with the costs, defendants excepted and appealed. 

Powell, Lee & Lee for plaintiffs, appellees. 
Proctor & Proctor and Powell & Powell for defendants, appellants. 

BOBBITT, J .  Defendants present one question: Did the court err 
in refusing to grant the motion for judgment of nonsuit made by 
defendants a t  the close of all the evidence? 

All grounds asserted, by defendants in support of their contention 
tha t  their said motion for judgment of nonsuit should have been 
granted relate solely to matters involved in the  first issue. Hence, 
discussion of evidence relevant only to  the second and third issues 
is unnecessary. 

"A contract, whereby one party, for a valuable consideration, grants 
to  another an option on terms, conditions, and for a time, specified, 
to call for the doing of a certain act, constitutes an irrevocable offer 
which, on acceptance in accordance with its terms, gives rise to a 
contract tha t  may be specifically enforced." 81 C.J.S., Specific Per- 
formance $ 47; 49 Am. Jur., Specific Performance $ 117; Williston 
on Contracts, Revised Edition, Vol. 5, $ 1441; Timber Co. v. Wilson, 
151 N.C. 154, 65 S.E. 932; Samonds v. Cloninger, 189 N.C. 610, 127 
S.E. 706; Trust Co. v. Frazelle, 226 N.C. 724, 40 S.E. 2d 367. 

Uncontradicted evidence tends t o  show these facts: On the morn- 
ing of September 26, 1958, Giles Byrd and Lloyd Freeman went upon 
the Freeman lands and identified the physical boundaries of the tract 
of ten acres, more or less, to  be retained by the Freemans. The 
lines of this tract were to  be surveyed in order to  get the calls for 
a description by course and distance. Thereafter, the contract of 
September 26, 1958, was drafted by R.  H. Burns, Jr., an attorney, 
and executed by defendants Freeman in Burns' office. 

After execution of the contract, Bland, a registered surveyor, made 
a map of the tract to  be retained by the Freemans in accordance with 
the physical boundaries as pointed out to him by Byrd. The tract 
shown on the Bland map contains 9.2 acres. 

Prior t o  and on October 11, 1958, Freeman contended the Bland 
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map was not in accord, with the physical boundaries upon which he 
and Byrd had agreed; that  the tract t o  be retained by the Freemans, if 
surveyed according t o  the agreed physical boundaries, contained 11.5 
acres; and that  the tract of 11.5 acres is shown on a map made by 
Schnibben, registered surveyor. 

The difference between the two tracts is tha t  the Schnibben map 
shows a triangular area south of the south line of the 9.2 acre tract 
shown on the Bland map. (Note: The evidence tends to  show this 
triangular area of 2.3 acres was "woodsland" and was not relevant in 
determining the division of the crop allotments.) 

The charge of the trial court was not included in the record on 
appeal. Hence, i t  is presumed that  the jury was instructed correctly 
on every principle of law applicable t o  the facts. Hatcher v. Clayton, 
242 N.C. 450, 88 S.E. 2d 104. 

A provision in the judgment indicates the jury found the 9.2-acre 
tract shown on the Bland map was in accordance with the physical 
boundaries upon which Byrd and Freeman had agreed. Moreover, 
there was evidence to the effect that,  on the occasion of their tender 
on October 11, 1958, plaintiffs agreed, t o  accept "the deed for the 
same lands that  were later deeded to Barefoot," that  is, a deed pro- 
viding that  the tract of 11.5 acres shown on the Schnibben map was 
excepted from the conveyance. 

On this phase of the case, there was ample evidence for submission 
to  the jury in connection with the first issue on these propositions: 
(1) Was the 9.2-acre tract surveyed in accordance with the physical 
boundaries agreed upon by plaintiffs and defendants Freeman prior 
t o  the execution of the contract of September 26, 1958? (2) If not, 
did plaintiffs, on the occasion of their tender, agree t o  accept a deed 
excepting from the conveyance the 11.5 acres shown on the Schnibben 
map? It appears tha t  the jury resolved one or both of these questions 
against defendants. 

As t o  crop allotments, uncontradicted evidence tends to  show: Un- 
der regulations issued by the Secretary of Agriculture pursuant t o  the 
Agricultural Adjustment Act of 1938, as amended, U.S.C.A., Title 7, 
§ 1281 et seq., referred to  hereafter as the ASS (Agricultural Stabilba- 
tion Service) regulations, the division of crop allotments is made on 
the basis of cleared land. The Freeman lands included a total of nine- 
teen acres of cleared land. The lands to  #be conveyed by defendants 
Freeman to plaintiffs included thirteen acres of cleared land and the 
land to be retained by defendants Freeman included, six acres of clear- 
ed land. Each farm, after division, would have an allotment of one acre 
for peanuts. There were no corn allotments after 1958. The entire 
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tobacco allotment was 3.1 acres and the entire cotton allotment was 
1.7 acres. Upon division, the thirteen acres would have a tobacco al- 
lotment of 2.12 acres and a cotton allotment of 1.2 acres and the six 
acres would have a tobacco allotment of .98 acre and a cotton allot- 
ment of .5 acre. Thus, under ASS regulations, plaintiffs would acquire 
a tobacco allotment of 2.12 acres instead of 3 acres and a cotton allot- 
ment of 1.2 acres instead of .O acre. Conversely, defendants Freeman 
would retain a tobacco allotment of .98 acre instead of .1 acre and a 
cotton allotment of .5 acre instead of 1.7 acres. 

Defendants contend the contract provisions as to  crop allotments 
are in conflict with ASS regulations and therefore "impossible of per- 
formance." On the other hand, plaintiffs contend i t  does not appear 
that  leases or other legal instruments sufficient to  perform the contract 
provisions and a t  the same time comply with ASS regulations could 
not have been drafted. Suffice to  say, we accept, for present purposes, 
defendlants' contention. 

There was evidence tending to show that  Byrd "wanted as much 
tobacco as (he) could get"; that  in order to  acquire a tobacco allot- 
ment of 3 acres he was willing for defendants Freeman to have the 
benefit of any and all allotments in respect of other crops; and that  
the provisions as to  leases or other instruments were included in the 
contract to  make effective this feature of the agreement. 

When plaintiffs made their tender and demanded the d~eed on Octo- 
ber 11, 1958, defendants Freeman refused to execute a lease. Freeman 
testified that,  although he and Byrd had agreed upon a division of 
crop allotments as set forth in the contract, there had been no dis- 
cussion of lease provisions and he did not know provisions relating 
thereto were in the contract until after he had signed it. Mrs. Free- 
man testified: "Mr. Byrd mentioned about a lease and he said he 
could get that  tobacco if we leased i t  to  him and I told him and my 
husband told him we would not lease it  to him. We told him we 
wouldn't make any leases. We wanted our land in the clear. We want- 
ed no ties on him, him no ties on us." 

There was evidence that  plaintiffs and defendants Freeman, prior 
to October 11, 1958, had been advised as to the division of crop allot- 
ments under ASS regulations. When Freeman refused to execute a 
lease, Byrd testified that  he (Byrd) agreed to take the land "with- 
out a lease," notwithstanding he would receive a tobacco allotment 
of 2.12 acres instead of 3 acres, but defendlants Freeman still refused 
to  comply with plaintiffs' demand for a deed. 

This question is presented: May defendants now avoid the obliga- 
tions of defendants Freeman under their contract with plaintiffs sole- 
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ly on the ground that, under ASS regulations, their cotton allotment 
was smaller and their tobacco allotment was larger than contemplated 
by their agreement with plaintiffs? 

Defendants Freeman did1 not a t  any time attribute their refusal t o  
make a deed to plaintiffs to  the fact that  they would have less cot- 
ton allotment under ASS regulations. On this phase of the case, the 
asserted ground of their refusal was their unwillingness t o  execute a 
lease (relating t o  the tobacco allotment) which would or might compli- 
cate their title to the retained acreage. hioreover, there is no evidence 
that  defendants Freeman were adversely affected by said differences 
in the cotton and tobacco allotments. I t  is common knowledge that  
the value of the additional tobacco allotment of .88 acre to  be gained 
by defendants Freeman under ASS regulations was greater than the 
value of the cotton allotment of 1.2 acres t o  be lost. Indeed, this was 
frankly stated by counsel for defendants on oral argument. 

"The remedy of specific performance will be granted or withheld 
by the court according to the equities of the situation as disclosed 
by a just consideration of all the circumstances of the particular case, 
and no positive rule can be laid down by which the action of the court 
can be determined in all cases." 49 Am. Jur., Specific Performance 
$ 8; 81 C.J.S., Specific Performance § 3. 

The contract of September 26, 1958, in its basic provisions, pro- 
vided for the conveyance of described land for an agreed considera- 
tion. The provisions as to  crop allotments were declared t o  be "a ma- 
terial part of the consideration" for the transaction. It was discovered 
that, in the event of such conveyance, ASS regulations rather than 
the contract provisions would control the division of crop allotments. 
If performance were possible, these contract provisions would be ad- 
vantageous to  plaintiffs. Under these circumstances, i t  would be in- 
equitable to  deny to plaintiffs the remedy of specific performance 
on the unsubstantial ground tha t  contractual provisions advantageous 
to  plaintiffs rather than to  defendants Freeman were ''impossible of 
performance." 

There was evidence tending t o  support a jury finding that  the pro- 
visions of the contract of September 26, 1958, relating to  crop allot- 
ments were inserted therein a t  the instance and for the benefit of 
plaintiffs; that  plaintiffs, rather than defendants Freeman, were ad- 
versely affected by the fact that  these contractual provisions could 
not be performed; and that  plaintiffs waived such provisions and 
offered to  accept a deed under which the division of crop allotments 
would be as provided in ASS regulations. It must be assumed that  
the jury so found. Under these conditions, defendants Freeman had 
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no legal right to refuse compliance with their contract t o  convey the 
lands simply because the contract provisions and ASS regulations 
were in conflict in respect of crop allotments t o  the extent stated 
above. 

It is noteworthy that,  under agreement by plaintiffs, the decree of 
specific performance excepts the tract of 11.5 acres shown on the 
Schnibben map rather than the 9.2 acres shown on the Bland map. 

After full consideration, we are of opinion, and so hold, that the 
evidence was sufficient for submission to the jury under appropriate 
instructions. 

No error. 

WILLIAM ROBERT DINKINS, JR.  v. 
BOBBY BOOE AND FRED TRAVIS DRIVER. 

(Filed 10 June, 1960.) 

Appeal and Error 5 38-  
Exceptions not supported by reason or argument in the brief a re  

deemed abandoned. 

Automobiles 5 53- 
An owner of an automobile who entrusts its operation to a person 

he knows, or should know in the exercise of due care, to be an incompe- 
tent or reckless driver, mag be held liable for his own negligence in so 
doing in an action instituted by a person injured a s  a result of the 
negligence of such driver. 

Same- 
Testimony of an owner of a motor vehicle that  he knew that a cer- 

tain person had been convicted of driving without an operator's license, 
and that such person had thereafter been involved in two separate auto- 
mobile accidents, but that  he had no knowledge of the fact that such 
person had been convicted of other violations of the traffic la&-s, i s  held 
s m c i e n t  to be submitted to the jury on the issue of the owner's negli- 
gence in entrusting the operation of his vehicle to such person. 

Automobiles 5 54h: Appeal and Error 5 4 5 -  
An affirmative answer to the jury on t h e  issue of the negligence of the 

owner of a motor vehicle in entrusting its operation to a person whom 
he knew or should have known to be a reckless driver, is sufficient to 
charge the owner with liability for injuries resulting from the negli- 
gence of such driver irrespective of agency, and therefore the submis- 
sion of an issue of agency cannot be prejudicial to such owner. 

Automobiles 8 46: Appeal and Error 5 U)- 

An instruction to answer the issue of negligence in the affirmative 
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if the jury should find that  defendant's negligence was the proximate, 
rather than a proximate cause, of the accident, is favorable to defend- 
ant, and defendant, not being prejudiced thereby, will not be heard to 
complain. 

8. Trial  8 32- 
The court is not required to  give requested instructions in the exact 

language of the request, but i t  is sufficient if the court givea such in- 
structions in substance. 

7. Automobiles 15, 46- 
I n  this action involving a collision of vehicles traveling in opposite 

directions, defendant contended that  he  was confronted with plaintiff's 
vehicle on its left side of the highway, and, in the emergency, drove to 
his left in  a n  effort to avoid collision. An instruction of the court a s  to 
the law of the road in passing a vehicle traveling in the opposite direc- 
tion, a s  to sudden emergencies, and applying the law to the facts in 
evidence, with further instructions that  if defendant's conduct was that  
of a n  ordinarily prudent person under similar circumstances he would 
not be guilty of negligence even though he pulled his vehicle to the left 
of the road, is held without error. 

8. Appeal and E r r o r  Q 4 2 -  
An exception to the charge of the court will not be sustained when 

the charge is without prejudicial error when construed contextually. 

9. Damages Q 1& 
Where the court reviews in detail the evidence of plaintiff's injuries, 

the failure of the court to repeat such evidence in stating the rule for 
the admeasurement of damages for personal injury will not be held for  
error. 

APPEAL by defendants from Gambill, J., a t  November 1959 Civil 
Term, of YADKIN. 

Civil action t o  recover for alleged personal injuries proximately 
resulting from actionable negligence of defendants; t o  which defend- 
ants, answering, deny negligence on their part, and plead in bar of 
recovery contributory negligence of plaintiff, and set up cross-action 
for personal injury and property damage, allegedly resulting from 
negligence of plaintiff. 

The collision involved here occurred on 27 January 1959, a t  ap- 
proximately 6:30 A.M., on the Courtney-Huntsville highway in Yad- 
kin County. I n  the vicinity of the Huntsville Baptist Church the 
Courtney-Huntsville highway is generally straight and level for a 
distance of 2000 feet or more, runs in an east-west direction, and is 
about 18 ?A2 feet wide. About 500 feet or more in an easterly direction 
from the western end of this section of the road there was a defective 
condition described as a broken place extending all the way across the 
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road and running from 20 to  30 feet along the road. The broken place 
had been in existence for a month or more and had grown progressive- 
ly worse. The existence of the defective condition was known to the 
operators of both automobiles. An automobile could cross the broken 
place in either the eastbound or westbound traffic lane but due to  
the deeper holes near the shoulders on each side, the broken place 
was in better condition for passage in the center of the road. The col- 
lision occurred a short distance east of the broken section. 

Plaintiff was the owner and operator of the Ford automobile in- 
volved. The other automobile, a Frazier, was owned by defend~ant 
Fred Driver and was being operated a t  the time by defendant Bobby 
Booe. Both drivers were injured in the collision. Plaintiff alleged that  
defendant Booe was negligent in tha t  he operated the Frazier auto- 
mobile carelessly and heedlessly a t  an excessive rate of speed, with 
only one headlight, with inadequate brakes, on the wrong sidle of the 
highway, without keeping a proper lookout and without keeping the 
automobile under control, and that  such negligence was the proxi- 
mate cause of the collision and the resulting damages. Plaintiff alleges 
that  the negligence of defendant Booe should be imputed to  defendant 
Fred Driver for that  a t  the time of the collision the defendant Booe 
was using the automobile as agent, servant and, employee of defendant 
Fred Driver, and within the course and scope of his employment 
by defendant Fred Driver. Plaintiff further alleges that defendant 
Fred Driver was negligent in permitting defendant Booe to oper- 
ate the automobile when he knew or by the exercise of reasonable 
care should have known that  defendant Booe was an incompetent 
and irresponsible driver. 

Defendant Booe denies negligence on his part and alleges that  
plaintiff was negligent in that  he operated his automobile carelessly 
and heedlessly on the wrong side of the road, that  he failed to  keep 
a proper lookout, and failed to  have his automobile under proper con- 
trol, and that  plaintiff's negligence was the proximate cause of the 
collision. Defendant Fred Driver admits ownership of the Frazier 
automobile, but denies (1) that  defendant Booe was negligent, (2) 
that  defendant Booe was acting as his agent a t  the time of the colli- 
sion, and (3) that  he was negligent in permitting defendant Booe 
t o  operate his automobile, and alleges negligence on the part of 
plaintiff in several particulars proximately causing the collision. 

Plaintiff's evidence tends to show that  on the morning in question 
he was proceeding along the Courtney-Huntsville road in his Ford 
automobile in an easterly direction on his way to work; that  the 
weather was foggy; tha t  the road was damp; and that  he was driving 
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with the headlights of his automobile on; that as he approached the 
above described broken place in the highway, he observed no one com- 
ing from the opposite direction; that  he slowed down to about 25 
miles per hour; that he turned his automobile to the left in order to 
cross the broken place near the center of the highway; that his left 
wheels were approximately two feet over the center of the highway 
and in the westbound traffic lane; that  while his automobile was still 
in the broken section he saw a single light glowing in the center of 
the highway several hundred feet ahead of him; that he did not a t  
first distinguish the object as being an automobile; that he proceeded 
to return his automobile to his eastbound traffic lane; that after he 
had crossed over the broken place and had returned to  his side of the 
road his headlights illuminated an automobile approaching him a t  a 
rapid rate of speed traveling west in the eastbound traffic lane with 
only the left headlight on; that he pulled off t o  his right-hand side of 
the road as far as he could go without driving into the ditch and 
stopped; and that then the left front portion of the approaching auto- 
mobile struck the left front portion of his automobile, and he was 
injured in the collision. 

The defendants' evidence tends to  show that defendant Booe was 
proceeding along the highway in a westerly direction in the Frazier 
automobile which he had borrowed for his own use; that he was driv- 
ing about 50 or 55 miles per hour; that '(as far as defendant knew" 
both headlights were on; that he observed an automobile approach- 
ing five or six hundred feet ahead of him; that  when the automobiles 
had approached to within 150 or 200 feet of each other the automobile 
that was meeting him pulled over to his (the defendant's) side of the 
road; that he thought the approaching automobile was stopping or 
had stopped in his lane of travel; that he slowed down and pulled 
over into the eastbound traffic lane in order t o  pass it;  that he then 
observed the approaching automobile pulling back into the eastbound 
lane; that he then applied his brakes and attempted to  return to his 
westbound lane; that he had "slowed down close to  35"; that the 
automobiles collided, and that he was injured in the collision. A wit- 
ness for defendant testified that the right headlight of the Frazier 
automobile was on when he arrived a t  the scene of the collision. De- 
fendant Booe testified that the collision occurred in the center of the 
highway. 

The issues raised by the pleadings were submitted to the jury. The 
issues of negligence and contributory negligence were answered in 
favor of the plaintiff, and the issue as to the negligence of the de- 
fendant Fred Driver in entrusting his automobile t o  the defendant 
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Booe was answered against defendant Fred Driver. Both defendants 
excepted to  and appeal from the judgment entered in accordance there- 
with to Supreme Court, and assign error. 

Walter Zachary, R. Lewis Alexander, Hudson, Ferrell, Carter, 
Petree & Stockton for plaintiff, appellee. 

Womble,  Carlyle, Sandridge & Rice, H .  Grady Barnhill, Jr., F. D. 
B. Harding for defendants, appellants. 

WINBORNE, C. J .  Careful consideration of the record and case on 
appeal in case in hand fails to  reveal prejudicial error. 

Appellant Fred Driver's exceptions 1, 2, 8, and 19, and appellant 
Booe's exceptions 2, 4, and 13 are expressly abandoned by appellants. 
Fred Driver's exceptions 9 and 18 are taken as abandoned, no reason 
or argument having been stated nor authorities cited in support of 
the assignments based upon them. Harmon v. Harmon, 245 N.C. 83, 
95 S.E. 2d 355; Cotton Mills v. Local 584, 251 N.C. 240, 111 S.E. 2d 
471. 

Appellant Fred Driver assigned as error the court's submission of 
the issue as to his negligence in entrusting his automobile t o  appellant 
Booe, and the court's denial of his motion for peremptory instructions 
on the issue. Driver testified tha t  he had known Booe all his life, that  
he "saw him pretty often" prior t o  the time of the wreck, that he 
owned the automobile being operated by Booe a t  the time of the col- 
lision, and that  he had given Booe permission t o  use the automobile. 
He  further testified that  he knew a t  the time tha t  Booe had had a 
"very serious" automobile accident in 1956, an automobile accident 
in June 1958, and that  Booe had been convicted of driving witfiout 
an operator's license in 1953. He denied prior knowledge of other 
violations of the motor vehicle laws by Booe, for which violations 
convictions had been admitted by Booe. One of these violations was 
operating an automobile on the wrong side of the highway a t  the time 
of the "very serious" accident in 1956. 

This Court said in Heath v. Kirkman, 240 N.C. 303, 82 S.E. 2d 
104, that  "We recognize the principle that  the owner of a motor ve- 
hicle who entrusts its operation t o  a person whom he knows, or by 
the exercise of due care should have known, to  be an incompetent or 
reckless driver, thereby becomes liable for such person's negligence 
in the operation thereof; and in such case the liability of the owner 
is predicated upon his own negligence in entrusting the operation of 
the motor vehicle to  such a person. 60 C.J.S. p. 1057, Motor Vehicles, 
Sec. 431; 5 Am. Jur. 696, Automobiles, Sec. 355; Bogen v. Bogen, 220 
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N.C. 648, 18 S.E. 2d 162; McIlroy v. Akers !Motor Lines, 229 N.C. 
509, 50 S.E. 2d 530." In  Roberts v. Hill, 240 N.C. 373, 82 S.E. 2d 373, 
the principle is again recognized and discussed. The evidence in the 
case a t  hand was sufficient to take this issue to the jury. The court 
properly denied the motion for peremptory instructions on the issue. 
Gouldin v. Ins. Co., 248 N.C. 161, 102 S.13. 2d 846. 

Appellant Fred Driver moved that  the jury be peremptorily in- 
structed on the issue of agency, and for a directed verdict on that  
issue. He excepted to the denial of the motions and assigned error 
thereto. The jury did not answer this issue. I ts  answer to  the issue of 
Fred Driver's negligence in entrusting his automobile to appellant, 
Booe, together with its answers to the general issues of negligence and 
contributory negligence, was sufficient to support the judtgment against 
appellant Fred Driver. If error were made to  appear in the submis- 
sion of the issue of agency, i t  would not be prejudicial to appellant. 
Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 342; Squires v. Ins. Co., 250 
N.C. 580, 108 S.E. 2d 908. 

EXror is assigned to the court's charge on proximate cause. The 
court correctly instructed the jury that  negligence, to  be actionable, 
must proximately cause the injury complained of. Lane v. Bryan, 
246 N.C. 108, 97 S.E. 2d 411; McNair v. Richardson, 244 N.C. 65, 
92 S.E. 2d 459. The court defined proximate cause in substantial ac- 
cord with the decisions of this Court. Chambers v. Edney, 247 N.C. 
165, 100 S.E. 2d 343; Adams v. Bd. of Education, 248 N.C. 506, 103 
S.E. 2d 854. I n  applying the law to  the evidence in this case relating 
to the issue of defendant Booe's negligence, the court instructed the 
jury that in order to answer the first issue in the affirmative it must 
find that  defendant was negligent and, that  defendant's negligence 
was the proximate cause of plaintiff's injury. This instruction placed 
an undue burden on plaintiff. "This instruction was favorable to  the 
defendants. They were not prejudiced\ thereby and cannot be heard 
to complain." Price v. Gray, 246 N.C. 162, 97 S.E. 2d 844. The court's 
charge relating to proximate cause on the issue of contributory negli- 
gence is approved on authority of this Court's decision in Price v. 
Gray, apra .  

The defendants below submitted a request for special instructions 
on the standard of care required of defendant Booe when confronted 
with the automobile on his side of the road, and on the conduct of 
plaintiff in driving to the left as constituting contributory negligence. 
Appellants assign the court's failure to  give the requested instruction 
as error. 

This Court said in In  Re Will of Hall, 252 N.C. 70, 113 S.E. 2d 1, 
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that "where the prayer for special instructions is properly presented, 
the court ' * " * is ' not required to give them in the exact words used, 
and a substantial compliance with the request is sufficient.' 2 N.C.P. 
&P  McIntosh, Sec. 1517, p. 56; Michaux v. Rubber Co., 190 N.C. 
617, 619, 130 S.E. 306." The court below explained the provisions of 
G.S. 20-148, applied them to  the evidence, and fairly stated the con- 
tentions of the defendants relating thereto. I n  charging on the first 
issue the court instructed the jury ([that if you find that  (the de- 
fendant Booe) was acting in a sudden emergency and that  his con- 
duct was the conduct of an ordinary prudent person under similar 
circumstances, even though he pulled to  the left of the road, he 
would not be guilty of negligence. An automobile driver who, by the 
negligence of another and not by his own negligence, is suddenly 
confronted with an emergency, compelled t o  act instantly, is not 
guilty of negligence if he makes an unwise choice " " whether he 
used reasonable care under the circumstances is for you to say * *. 
If you find that he did act as an ordinary prudent person, you would 
answer the issue 'No', even though he pulled to  the left side of the 
highway." And in charging on the issue of contributory negligence 
the court instructed the jury that  if i t  should find tha t  the plain- 
tiff pulled to  the left of the highway and failed t o  yield a t  least one- 
half of the main traveled portion of the highway, he would be guilty 
of contributory negligence, and that  if the jury should find that  
plaintiff's negligence was a proximate cause of the injuries, i t  would 
answer the issue ('Yes". The court further charged with respect t o  
the conduct of the plaintiff in pulling to  the left thereby creating 
a sudden emergency facing defendant, and instructed the jury that  
such conduct would constitute negligence. When the entire charge 

is read contextually, i t  appears that  the court's instructions on these 
points substantially complied with the request, and in the light of 
the pertinent decisions of this Court, Hoke v. Greyhound Corp., 227 
N.C. 412, 42 S.E. 2d 593; Journigan v. Ice Co., 233 N.C. 180, 63 
S.E. 2d 183; Henderson v. Henderson, 239 N.C. 487, 80 S.E. 2d 383; 
Lucas v. White, 248 N.C. 38, 102 S.E. 2d 387; Blackwell v. Lee, 248 
N.C. 354, 103 S.E. 2d 703; Bondurant v. Mastin, 252 N.C. 190, 113 
S.E. 2d 292, do not contain error prejudicial to  appellants. 

Appellant Fred Driver's assignment of error number 18 and ap- 
pellant Booe's assignment number 11 are that  the court erred in 
failing to  apply the law to the evidence in that  the court made no 
reference to  any of the evidence concerning injuries in its charge on 
the issue of damages. It is apparent that  the court based its charge 
on this issue upon the charge approved in Hunter v. Fisher, 247 N.C. 
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226, 100 S.E. 2d 321. Here as in the Hunter case the court reviewed 
in detail the evidence of plaintiff's injuries. The charge approved in 
the Hunter case was given to the jury. The assignments of error re- 
lating thereto are overruled. 

Other assignments of error to  the charge have been considered. 
When the charge is read and considered as a composite whole, pre- 
judicial error as to  appellants sufficient to warrant a new trial is not 
shown. Kennedy v. James, 252 N.C. 434. 

No error. 

MR. LESTEEC E. SHEALY, HUSBAND; MRS. C. J. BUTTON, MOTHER, 
or  LEE 0. SHEALY, DECEASED EMPLOYEE 

v. 
ASSOCIATED TRANSPORT, INC., IYPLOYER, SELF-INBUREB. 

(Filed 10 June, 1960) 

1. Master and Servant 8 76- 
Those conclusively presumed to be wholly dependent under the Com- 

pensation Act a r e  not given any priority over those wholly dependent 
in fact  within the meaning of the Act, and therefore where a n  employee 
leaves a mother who has been wholly dependent upon the employee 
for a number of years and also leaves her husband surviving, the 
mother of the employee and the widower a re  entitled to share equally 
in  the compensation for the death of the employee. G.S. 97-38, G.S. 97-39. 

!A Master and Servant Q 4 8 -  
The Workmen's Compensation Act is to be liberally construed to ef- 

fectuate ita purposes to  provide a measure of relief for those dependent 
upon employees who have unfortunately been injured or  killed by acci- 
dent in  industry. 

APPEAL by plaintiff, Lester E. Shealy, from Sharp, S .  J., October 
1959 Special Civil Term, of MECKLENBURG. 

Lee 0. Shealy was an employee of defendant, Associated Trans- 
port, Inc., self-insurer. On 19 July 1958 she died as a result of an 
accident arising out of and in the course of her employment. Defend- 
ant admits that  the death is compensable according to the provi- 
sions of the Workmen's Compensation Act, G.S. 97-1 et seq., and 
stands ready to pay benefits to  the person or persons legally en- 
titled thereto. 

Lee 0. Shealy was survived by her husband, Lester E. Shealy, 
and her mother, Mrs. C. J. Sutton. She and Lester E. Shealy were 
married in 1919. She had no children. Her mother is 85 years old, 
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has been wholly dependent on deceased for several years, and has 
lived in the home of deceased for 37 years. 

The widower and mother both filed claims with the Industrial 
Commission. The cause was heard by Commissioner Shuford on 30 
January 1959. He found as a fact that  the mother was wholly de- 
pendent on deceased employee for support. He entered an award 
dividing the compensation equally between the widower and mother. 
On appeal by the widower the Full Commission affirmed the findings 
of fact and award of the Hearing Commissioner. 

The cause was then appealed to Superior Court where the award 
of the Full Commission was "in all respects confirmed." Widower, 
Lester E. Shealy, appealed to Supreme Court and assigned error. 

J.  M .  Scarborough for plaintiff Lester E. Shealy, appellant. 
Hedrick and McKnight for plaintiff Mrs. C. J .  Sutton, appellee. 

MOORE, J. It is our opinion that the mother of the deceased em- 
ployee is entitled to share equally with appellant in the compensation 
under the facts in this case, and we so hold. 

The pertinent provisions of the Workmen's Compensation Act are 
as follows: 

G.S. 97-38: "If death results . . . the employer shall pay compensa- 
tion . . . to the person or persons entitled thereto as follows: 

"(1) Persons wholly dependent . . . a t  the time of the accident shall 
be entitled to receive the entire compensation . . . share and share 
alike to the exclusion of all other persons. If there be only one per- 
son wholly dependent, then that person shall receive the entire com- 
pensation payable. 

"(2) If there is no person wholly dependent, then any person par- 
tially dependent . . . shall be entitled to receive . . . compensation . . ." 

G.S. 97-39. "A widow, a widower, and/or child shall be conclusively 
presumed to be wholly dependent for support upon the deceased em- 
ployee. I n  all other cases questions of dependency, in whole or in part, 
shall be determined in accordance with the facts as the facts may be 
a t  the time of the accident; . . . and no compensation shall be allowed 

unless the dependency existed for a period of three months or more 
prior to the accident. (Emphasis ours) If there is more than one per- 
son wholly dependent, the death benefit shall be divided among them; 
the persons partly dependent, if any, shall receive no part thereof. 
If there is no one wholly dependent, and more than one person par- 
tially dependent, the death benefit shall be divided among them ac- 
cording to the relative extent of their dependency. 
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"The widow, or widower and all children of deceased employees 
shall be conclusively presumed to be dependrents of deceased and shall 
be entitled to receive the benefits of this article for the full periods 
specified herein." 

G.S. 97-40. ". . . (i)f the deceased employee leaves neither whole 
nor partial dependents, then the compensation . . . shall be . . . paid 
in a lump sum to the next of kin as herein defined. . . . 'next of kin' 
shall include only child, father, mother, brother or sister of the de- 
ceased employee." 

The Act, with regard to those entitled to receive benefits because 
of the death of employees, seems unambiguous. The legislative intent 
embraces the following: Beneficiaries are given three classifications- 
(1) those wholly dependent; (2) those partially dependent; (3)  those 

defined by the statute as "next of kin." Those wholly dependent take 
to the exclusion of partial dependents. Widows, widowers and children 
of deceased employees are relieved of the necessity of proving actual 
dependency and are conclusively presumed to be wholly dependent. 
In any event, benefits are limited to those related to deceased em- 
ployees as widows, widowers, children, fathers, mothers, brothers and 
sisters (having due regard to the definitions contained in G.S. 97-2). 

Lester E. Shealy, widower of Lee 0. Shealy, is conclusively   resumed 
to be a whole dependent of deceased and is entitled to compensation. 
Martin v .  Sanatorium, 200 N.C. 221, 224, 156 S.E. 849. He contends 
that he is entitled to receive the entire compensation to the exclusion 
of deceaseddls mother who was wholly dependent in fact but not favor- 
ed by the conclusive presumption clause of G.S. 97-39. I n  short, he as- 
serts that if there are those who are conclusively presumed to be whol- 
ly dependent, they are a preferred class and take the entire compen- 
sation notwithstanding there may be others wholly dependent in fact. 
He insists that the phrase, "In all other cases," contained in the second 
sentence of G.S. 97-39 creates a separate classification and gives a 
preferred status to one conclusively presumed to be wholly dependent. 
Wilson v .  Construction C'O., 243 N.C. 96, 89 S.E. 2d 864, is cited in 
support of this proposition. In that case employee immediately prior 
to his death was living with a common law wife and supporting three 
of her illegitimate children of undetermined paternity. Another illegi- 
timate child was born to her shortly after employee's death, but this 
child was not an i'acknowledged" illegitimate child of employee. The 
inquiry was whether these children, or any of them, were entitled to  
share compensation with deceased's widow and children from whom 
he was separated. Applying the law to this factual situation, the Court 
said: ". . . ( t )he widow and children 'shall be conclusively presumed 
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to be wholly dependent for support upon the deceased employee.' G.S. 
97-39. And they shall be entitled to receive the entire compensation 
payable share and share alike to the exclusion o f  all other persons. 
G.S. 97-38(1)." Reference to the pertinent portion of the statute 
cited, G.S. 97-38 ( I ) ,  indicates that  the Court did not intend the mean- 
ing that  appellant attributes t o  the statement. Tha t  portion of the 
statute reads: "Persons wholly dependent . . . shall be entitled t o  re- 
ceive the entire compensation . . ." The rationale of the opinion is 
that  the arrangement between employee and his common law wife 
"was illicit, and his act in maintaining the children was purely volun- 
tary. He  was not under any legal obligation so to  do." And they were 
"in no sense dependents within the meaning of the Workmen's Compen- 
sation Act." They were strangers and did not fall in any classification 
of beneficiaries within the purview of the Workmen's Compensation 
Act. This case does not support the theory propounded by appellant. 

The phrase "in all other cases" is construed and explained in Fields 
v. Hollowell, 238 N.C. 614, 618, 78 S.E. 2d 740. There it  is said: "The 
term 'in all other cases' in the connection in which i t  appears in the 
statute G.S. 97-39, means in all cases other than those of widows, wid- 
owers, and children, claiming to be dependents of the deceased em- 
ployee, - dependency shall be determined in accordance with the facts 
as the facts may be a t  the time of the accidtent." 

We find nothing in G.S. 97-39 which bestows a preferred classifica- 
tion upon those conclusively presumed to be wholly dependent so as 
to  exclude from compensation those wholly dependent in fact within 
the meaning of the Workmen's Compensation Act. Had the Legisla- 
ture so intended,, i t  would have so stated in express terms. It did give 
priority to those wholly dependent over those only partially dependent. 
Had it  intended another classification and priority, i t  is unreasonable 
to  suppose that i t  would have left so important a matter to inference. 

"The courts must give the Workmen's Compensation Act liberal 
construction 'to the end that  the benefits thereof shall not be denied 
upon technical, narrow and restricted interpretation.' " Kellams v. 
Metal Product#, 248 N.C. 199, 203, 102 S.E. 2d 841. Indeed, i t  is the 
tend~ency of the courts throughout the nation to  give such Acts liberal 
construction so as to effectuate the purposes of such legislation in pro- 
viding a measure of relief for those dependent upon employees who 
have unfortunately been injured or killed by accident in industry. 
Produce C'o. v .  Industrial Commission (Colo. 1951), 228 P. 2d 808, 810. 

I n  our Court this is a case of first impression. But the North Caro- 
lina Industrial Commission has heretofore held that  though the widow 
and children are conclusively presumed to be wholly dependent, this 
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does not exclude the right of other persons to  compensation who are 
wholly dependent in fact. Mills v. Ci ty  of  Salisbury, 1 N.C. I. C. 230, 
The constructions placed on provisions of the Workmen's Compensa- 
tion Act by our Industrial Commission are strongly persuasive with us. 

The exact point involved here has been decided by the Supreme 
Court of our sister State, South Camlina. On the matters of depend- 
ency and compensation the South Carolina Workmen's Compensation 
Act is substantially identical with our own. Indeed, the two Acts are 
almost verbatim enactments. S. C. Code of Laws, sections 71-161, 162, 
163 and 180. In  Bush v. Gingrey Brothers (S.C. 1957) 100 S.E. 2d 821, 
deceased employee was survived by his widow and mother. He and his 
wife lived in the home of his mother. His mother was totally dependent 
upon him for support. Quoting with approval from Produce Co. v. In-  
dustrial Commission, supra, the Court said: "We find no provision in 
the statute, nor has any decision of this court been called to our at- 
tention, which gives a prior and exclusive right to persons who are pre- 
sumed wholly dependent, under the terms of the statute itself, as 
against those who are shown t o  be in fact wholly dependent without re- 
gard to any presumption." The Court then continues, "We are of the 
opinion that the Legislature in enacting the . . . statute did not intend 
that  those persons (conclusively presumed to be wholly dependent) 
shall take the entire benefits to the exclusion of others wholly depend- 
ent upon deceased but that  they shall share equally the benefits with 
those wholly dependent upon the earnings of the deceased a t  the time 
of the accident." (Parentheses ours) See also Produce Co. v .  Industrial 
Commission, supra. 

The only case which has come to our attention wherein the Court 
takes a directly opposite view is Whalen v .  Pulp & Board Co., (Conn. 
1940), 17 A. 2d 145. Other cases appearing to be contrary are based on 
strict statutory provisions differing widely from our Act. Where sta- 
tutes specifically provide for priorities between classes of claimants, 
they are strictly adhered to. M a y s  v. Indemnity Co. (Ga. 1948), 48 
S.E. 2d 550; Steel & Iron C'o. v. Alexander (Ala. 1941), 3 S. 2d 46; 
Flanigan v. Construction Co. (Okla. 1955), 288 P. 2d 1112. Some com- 
pensation statutes provide for priorities rbmong those wholly depend- 
ent. Marcum v. Hickle (Tenn. 1921), 234 S.W. 321; Duffy v. Walsh- 
Kaiser Co. (R.I. 1949), 64 A. 2d 863; Locke v. Ice and Coal Co. (Ala. 
1926), 108 S. 46. On the other hand many of the Acts give discretion 
to Industrial Commissions to permit those wholly and, partially de- 
pendent to share in the con~pensation. Gas dZ. Electric Co. v. Industrial 
Accident Commission (Col. 1932)) 12 P.  2d 649; Hardymon v. Kaze 
(Ky. 1931), 43 S.W. 2d 678; Penn v. Penn (Ky. 1919), 209 S.W. 53; 



N. C.] SPRING TERM, 1960. 743 

Krueger v. Industrial Commission (Wis. 1940), 295 N.W. 33; Royster 
& Haardt v. Morgan (Ala. 1944), 17 S. 2d 582. 

I n  the instant case the Commission found as a fact tha t  the mother 
of the deceased employee was wholly dependent on the employee for 
support. This finding is supported by competent evidence and appel- 
lant takes no exception thereto. The mother had been wholly dependent 
for more than three months, actually for several years. Her relation- 
ship is not too remote and comes within the general purview of the 
Act. Furthermore, on the facts in this case employee had the legal 
duty to support her. G.S. 14-326.1. 

The judgment below is 
Affirmed. 

IN T H E  MATTER O F  T H E  PETITION O F  THE VANDERBILT UNIVER- 
SITY FOR JUDICIAL REVIEW O F  T H E  ADMINISTRATIVE DE- 
CISION O F  T H E  TAX REVIEW BOARD RIDLATING TO NORTH 
CAROLINA INCOME AND FRBNCHISE TAX ASSESSMENTS. 

(Filed 10 June, 1960) 

1. Taxation § U)- 

I n  determining whether property is exempt from ad aalorent taxes, 
the use to which the property is devoted rather than the character of 
the owner is controlling, while in determining exemption from fran- 
chise taxes, G.S. 105-125, the character of the owner is controlling, and 
in determining exemption from income taxes, G.S. 105-138(3), the char- 
acter of the recipient of the income and the use the recipient makes of 
such income is controlling. 

2. Same: Taxation § 27- 
An educational institution of another state which engages in the busi- 

ness of renting real estate in this State is exempt from franchise taxes 
under G.S. 1E-125 when no part of its net earnings inures to  the bene- 
fit of any individual or private stockholder and its business here is car- 
ried on solely in its capacity of a nonprofit educational institution. 

3. Taxation §§ 20, 2 9 -  
The income realized by a n  educational institution of another state 

from the rental of real estate owned by it  in this State is exempt from 
income taxes under G.S. 105-138(3), when such income is  placed in 
the general fund of such educational institution and is used exclusively 
for educational purposes. 

4. Taxation § 23%- 
The interpretation given tax statutes by the Commissioner of Revenue 

will be given due and careful consideration, but such interpretation is 
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not controlling and cannot be followed when i t  is in conflict with the 
clear intent and purpose of the statute under consideration. 

RODMAN, J., took no part in  the consideration or decision of this case. 

APPEAL by petitioner, Vanderbilt University, from Sharp, Special 
Judge, a t  23 March 1959 assigned Civil Term, of WAKE, argued as 
No. 452 a t  Fall Term 1959 of the Supreme Court, and now appear- 
ing on docket as No. 450 a t  Spring Term, 1960, of WAKE. 

Civil proceeding for administrative and judicial review of North 
Carolina franchise and income tax assessments for the years 1951- 
1955 made by the Commissioner of Revenue in accordlance with the 
procedure outlined by the tax statutes. 

On 25 February 1957, Vanderbilt University filed application for 
a hearing before the Commissioner of Revenue and the original hear- 
ing was held on 17 June 1957. 

On 23 August 1957, the Commissioner rendered his decision and 
held that  the petitioner is doing business in North Carolina within 
the meaning of the applicable provisions of law and is required to  
pay franchise and income taxes. G.S. 105-122 and G.S. 105-134 
respectively. 

The Commissioner further held: "That said, corporation is not 
exempt from taxation by this State with respect to franchise taxes 
as provided by G.S. 105-125 or income taxes as provided by G.S. 
105-138; that  although it is an educational institution said provisions 
have no application to it under the law as so interpreted." 

It has been stipulated that  the franchise and income taxes asses- 
sed and claimed by the State will not be contested as to amount if 
i t  is ultimately determined upon appeal that  the petitioner, Van- 
derbilt University, is subject to  the North Carolina franchise and 
income taxes. 

The petitioner appealed from the decision of the Commissioner 
of Revenue to the Tax Review Board, and the Board entered its 
administrative decision on 3 November 1958, in pertinent part as 
follows: 

"1. * * * that the Vanderbilt University, a corporation organized 
under the laws of the State of Tennessee, is an educational institution 
operated solely for educational purposes and that  no part of its 
net earnings inures to the benefit of any private stockholder or 
individual. 

"2. C that  on or about June 29, 1951, the University acquired 
certain real estate and improvements thereon located in Charlotte, 

North Carolina, and subsequently leased said property to  Textron 
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Southern, Inc., for a period of eleven years for a net annual rental 
of $330,000. * * that the lease agreement between the University 
and Textron Southern, Inc., contained certain renewal options. 

"3. * * * that  the annual rental income is placed in the general 
fund of the University along with its income from endowments, con- 
tributions, tuition fees and other items of income and is used ex- 
clusively for educational purposes. 

n4. * * c that, although the University maintains no office in this 

State and has no office or other employees in this State and acquisi- 
tion of the property within this State and the collection of rental 
income therefrom constitutes a steady, continuous and regular course 
of income producing business activity within this State. 

"5. * * that  the exemption provisions of the statutes relied up- 
on by the University are applicable only to educational institutions 
within this State. * * * that  on the basis of the competitive busi- 
ness activities of the University within this State the University 
is not exempt from income and, franchise taxes under said exemption 
provisions. 

"6. i + that  there should be no reduction of the tax liability 
asserted by the Commissioner of Revenue * * *." 

The petitioner appealed from the Tax Review Board to  the Su- 
perior Court of Wake County and the court overruled each and 
every one of the petitioner's exceptions to the adverse findings, con- 
clusions and decision of the Tax Review Board and affirmed the 
decision of said Board,. The petitioner excepted to the ruling in 
the Superior Court and appeals, assigning error. 

Smith, Moore, Smith, Schell & Hunter for petitioner. 
Attorney General Seawell, Asst. Attorney General Pullen for a m -  

missioner of Revenue. 

DENNY, J. If it be conceded that  the petitioner, Vanderbilt Uni- 
versity, is doing business in North Carolina within the meaning of 
our franchise and income tax laws, i t  does not follow as a matter 
of course that the petitioner is liable to the State of North Carolina 
for such taxes in light of the exemptive provisions in our Revenue 
Act. 

The determinative question on this appeal is whether or not Van- 
derbilt University is liable for franchise taxes pursuant to the pro- 
visions of G.S. 105-122, and income taxes pursuant to the provisions 
of G.S. 105-134. In  this connection, we must determine whether 
or not the exemptive provisions of G.S. 105-125 with respect to fran- 
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chise taxes, and the exemptive provisions in G.S. 105-138, subsec- 
tion (3) ,  with respect to  income taxes, apply to  Vanderbilt University. 

Article V, section 5, of our State Constitution declares in pertinent 
part that:  "Property belonging to the State or t o  municipal corpora- 
tions, shall be exempt from taxation," and that  "the General As- 
sembly may exempt cemeteries and, property held for educational, 
scientific, literary, charitable, or religious purposes * * *." 

This Court has interpreted our statutes pertaining t o  ad valorem 
taxes t o  mean that  i t  is the use to  which the property is devoted 
rather than the character of the owner that determines whether the 
property is exemptible thereunder. Odd Fellows v. Swain, 217 N.C. 
632, 9 S.E. 2d 365; Rockingham County v. Elon College, 219 N.C. 
342, 13 S.E. 2d 618; Guilford College v. Guilford County ,  219 N.C. 
347, 13 S.E. 2d 622; Sparrow v. Beaufort County,  221 N.C. 222, 19 
S.E. 2d 861; Seminary, Inc. v .  W a k e  County,  251 N.C. 775, 112 S.E. 
2d 528. 

I n  determining whether or not the exemptive provisions of G.S. 
105-125 apply t o  Vanderbilt University with respect to franchise 
taxes, and whether the exemptions provided for in G.S. 105-138, 
subsection ( 3 ) ,  with respect to income taxes, apply to  Vanderbilt 
University, we must apply an entirely different rule from that  ap- 
plied in determining whether property owned by an educational in- 
stitution is subject to ad valorem taxes. As pointed out hereinabove, 
we determine the liability for an ad valorem tax based on the use 
of the property and not on the character of the owner. Here, we 
must determine the exemption from liability for franchise taxes based 
on the character of the owner as set out in G.S. 105-125; and with 
respect to the exemption of payment of income taxes we must base 
our decision (1) on the character of the recipient of the income and 
(2)  on the use the recipient makes of such income, G.S. 105-138. 

G.S. 105-125 provides: "None of the taxes levied in 8 105-122 
(franchise or privilege tax on domestic and foreign corporations) 
+ * +  shall apply to religious, fraternal, benevolent, scientific or 

educational corporations, not operating for a profit *." 
G.S. 105-138 provides: "The following organizations shall be ex- 

empt from taxation (income) under this article: * * * (3) * * * cor- 
porations organized or trusts created for religious, charitable, scien- 
tific, or educational purposes, no part of the net earnings of 
which inures to the benefit of any private stockholder or individual." 

As t o  liability for franchise taxes, we interpret G.S. 105-125 to  
expressly exempt a foreign corporation from franchise taxes if such 
corporation is an educational institution not operated for profit. 
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Likewise, with respect to income taxes levied pursuant to G.S. 
105-134, G.S. 105-138 exempts corporations organized for education- 
al  purposes, "no part  of the net earnings of which inures t o  the bene- 
fit of any private stockholder or individual." 

We can find, nothing in our franchise or income tax laws tha t  limits 
the  exemption of educational institutions to  those located within 
North Carolina. The exemption provided in G.S. 105-296 (4) deals 
only with exemption from ad valorem taxes and has nothing what- 
ever to do with franchise or income taxes. 

Ordinarily, the interpretation given to  the provisions of our tax 
statutes by the Commissioner of Revenue will be held to be prima 
facie correct and such interpretation will be given due and careful 
consideration by this Court, though such interpretation is not con- 
trolling. 

Moreover, this Court will not follow an administrative interpre- 
tation which, in its opinion, is in conflict with the clear intent and 
purpose of the statute under consideration. Cannon v .  Maxwell, 
Com'r. of Revenue, 205 N.C. 420, 171 S.E. 624; Powell v .  Maxwell, 
Com'r. of Revenue, 210 N.C. 211, 186 S.E. 326; Knitting Mills v. 
Gill, Com'r. of Revenue, 228 N.C. 764, 47 S.E. 2d 240; Watson In- 
dustries, Inc. v. Shaw, Com'r. of Revenue, 235 N.C. 203, 69 S.E. 2d 
505; Rubber Co. v .  Shaw, Com'r. of Revenue, 244 N.C. 170, 92 S.E. 
2d 799; Campbell v .  Currie, Com'r. o f  Revenue, 251 N.C. 329, 111 
S.E. 2d 319. 

The only way we could uphold the  ruling of the court below would 
be to  ignore the clear and unequivocal exemptive provisions of our 
revenue statutes on the subject and adopt the view expressed in 51 
Am. Jur., Taxation, section 556, page 549, where i t  is said: "Right of 
Foreign Institutions to Benefit of Tax Exemption. - The courts 
generally construe the constitutional and statutory provisions grant- 
ing such institutions exemptions from taxation to refer and apply only 
t o  the institutions of the state, and not to those of foreign states, 
particularly when they do not dispense their charity or benevolence 
in the state, or devote their property therein to such purposes in the 
state. Exemption to  charitable, educational, and religious organiza- 
tions is predicated, upon the fact that  they render service to the 
state, for which reason they are relieved of certain burdens of taxa- 
tion. The effect of an exemption is equivalent to  an appropriation. 
It cannot be said to  be the intent of the legislature to  make appro- 
priation for the benefit or maintenance of foreign charities which, 
a t  best, have a remote chance only of benefiting the citizens of the state 
granting the exemption * *." 
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In  Rubber Co. v. Shaw, Com'r. of Revenue, supra, in considering 
the loss carry-over provisions contained in G.S. 105-147 (6) (d)  of 
our Revenue Act, which carry-over provisions were made applicable 
to foreign and domestic corporations alike as well as to resident in- 
dividuals, we said: "Our Legislature was under no constitutional 
or other legal compulsion to allow any carry-over to be deducted 
from taxable income in a future year. It enacted the carry-over 
provisions purely as a matter of grace * * *." This is exactly what 
the General Assembly has d~one with respect to educational corpora- 
tions not operated for profit, withuut limiting such grace to domestic 
corporations only. 

The General Assembly could have limited the loss carry-over pro- 
visions of our Revenue Act to domestic corporation and to  resident 
individuals, but it did not see fit to do so; i t  elected to treat domestic 
and foreign corporations alike with respect to such loss carry-over 
provisions. 

Since the statutory provisions with respect to exemptions contain- 
ed in G.S. 105-125 and G.S. 105-138 are clear and unambiguous, we 
do not think this Court should read into the language of the Gen- 
eral Assembly a meaning that  in our opinion the language used by 
the General Assembly does not support. Therefore, we do not con- 
cur in the purported finding of fact No. 5, hereinabove set out, which 
is in reality a conclusion of law. 

The Tax Review Board has found that Vanderbilt University is 
an educational institution operating solely for educational purposes 
and that no part of its net earnings inures t o  the benefit of any private 
stockholder or individual. The Board has also found that  the annual 
rental income from the petitioner's Charlotte property is placed in 
the general fund of the University along with its income from endtow- 
ments, contributions, tuition fees, and other items of income, and is 
used exclusively for educational purposes. 

These findings bring the petitioner squarely within the exemptive 
provisions of G.S. 105-125 and G.S. 105-138 with respect to  franchise 
and income taxes. 

Therefore, the judgment of the court below is 
Reversed. 

RODMAN, J., took no part in the consideration or decision of this case. 
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T H E  NORTH ASHEBORO-CENTRAL FALLS SANITARY DISTRICT 
PETITIONER, V. R. L. CANOY AND WIFE, MYRTLE CANOY, DEFENDANTS. 

(Filed 10 June, 1960.) 

Eminent  Domain §§ 5, 9-- Owners a r e  not  entitled t o  value of fee when 
only easement which does not  preclude use of land by owners is 
condemned. 

Where a sanitary district condemns a n  easement for sewer lines to- 
gether with the perpetual right to enter upon the land for the purpose 
of inspecting its lines and making necessary repairs, replacements, ad- 
ditions and alterations thereon, with right of the land owners to use 
the land for  all lawful purposes not inconsistent with the rights ac- 
quired by the district, the measure of compensation is the difference 
in the market value of the land free of the easement and the market 
value of the land subject to the easement, and a n  instruction to the 
effect that the owners retain the bare fee, with only a permissive right 
to use the surface, and that the value of the perpetual easements ac- 
quired by the district is virtually the same a s  the value of the land it- 
self, is error. 

APPEAL by petitioner from Armstrong, J., a t  November 1959 Term, 
of Randolph. 

Special proceeding instituted by petitioner The North Asheboro- 
Central Falls Sanitary District to  acquire by condemnation an ease- 
ment over and through the lands of defendant, described in the com- 
plaint, for the installation and operation of a sanitary sewer system. 

Defendants by answer admit right of petitioner to acquire the ease- 
ment and right of way as sought by it, raising only question of dam- 
ages or compensation due by petitioner for same. 

Commissioners, duly appointed, appraised the property and ease- 
ments taken and reported to  the court. Defendants excepted thereto, 
and appealed to  Superior Court. And upon pre-trial hearing in Su- 
perior Court, all parties being represented, the following pre-trial or- 
der was entered. 

"It is judicially stipulated by all the parties to this action as fol- 
lows: 1. That  the petitioning North Asheboro-Central Falls Sanitary 
District is a sanitary district created under the provisions of Chap- 
ter 130, Article 6 of the General Statutes of North Carolina, under 
the su~ervision of the North Carolina State Board of Health and with 
authority to construct, maintain and operate a sanitary sewer sys- 
tem; that  under the provisions of G.S. 130-130, the petitioning Sani- 
tary District has the right, power and authority of eminent domain 
with power of condemnation as provided in Chapter 40 of the General 
Statutes. 

"2. That  the petitioning Sanitary District has the right and author- 
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ity to  acquire an easement for a sanitary sewer line or lines in, along, 
through and over the lands of the respondents, subject to  the pay- 
ment of reasonable compensation to the respondents for damages, if 
any, by the taking of easement and of any damages t o  adjoining lands. 

"3. Tha t  the respondents, R. L. Canoy and wife, Myrtle Canoy, 
are the owners in fee simple of approximately 62 acres of land located 
in Asheboro and Randleman Townships, Randolph County, the bound(- 
aries of which appear on a map, Respondents' Exhibit 'A'," reference 
being made to the record of certain deeds in the office of Register of 
Deeds of Randolph County. 

"4. That  the petitioner stipulates the right of way and easement 
over and through the lands of defendants as set forth in paragraph 
5 of the Petition is 30 feet in width and 5,228 feet in length, and is 
shown on defendants' Exhibit 'A' in red lines, consisting of 3.53 acres. 

"5. That  all of the property as described in the easements lies 
within the North Asheboro-Central Falls Sanitary District, and that  
by virtue thereof, the responding landowners will have the privilege 
of tapping on to said line and receiving service from said line or lines. 

"6. That  the time of the taking of said right of way and easement 
was June 26, 1959. ' * *" 

Upon trial in Superior Court petitioner offered these stipulations 
in evidence and rested its case. 

Thereupon defendants offered evidence pertaining in the main t o  
matter of just compensation andl rested their case. petitioner then 
offered evidence in rebuttal,- and again rested. 

The case was submitted to  the jury upon this issue which was 
answered as here indicated: 

"What amount of damages, if any, are the respondents R. L. Canoy 
and wife, Myrtle Canoy, entitled to  recover of the petitioner, North 
Asheboro-Central Falls Sanitary District, for the easements and rights 
of way taken by the petitioner across their lands as described in this 
Petition? Answer: $5,000.00." 

Judgment in accordance therewith was entered in pertinent part 
as follows: 

" and, it appearing from the stipulation of the parties that  the 
petitioner is a sanitary district created under the provisions of Chap- 
ter 130, Article 6 of the General Statutes of North Carolina and with 
authority t o  construct, maintain and operate a sanitary sewer system, 
and that  under the provisions of General Statutes 130-130, the peti- 
tioning sanitary district has the right, power and authority of emi- 
nent domain with the power of condemnation as provided in Chapter 
40 of the General Statutes; that  the respondents, R. L. Canoy and 
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wife, Myrtle Canoy, are the owners of the lands across which the 
petitioner, by virtue of this proceeding, acquired the right of way and 
easement hereinafter described; and that  the petitioning sanitary dis- 
trict has the right and authority to  acquire an easement for a sanitary 
sewer line, or lines, in, along, through and over the lands of the re- 
spondents, subject to  the payment of a reasonable compensation to 
the respondents for damages, if any, by the taking of the easement 
and of any damages to  adjoining lands. 

"It is therefore ordered, adjudged and decreed: 
"1. Tha t  the petitioner, the  North Asheboro-Central Falls Sani- 

tary District, and its successors, be, and i t  is hereby granted the per- 
petual right of way and easement, and for the purposes herein set out, 
over, along, through, under and upon the lands of the respondents 
described in the Petition and Amended Petition, the same being a 
strip of land thirty feet wide, lying 15 feet on each side of a center 
line, which said center line is described as follows: Easement No. 1 
(specifically described,) ; Easement No. 2 (specifically described) ; 
Easement No. 3 (specifically described) ; Easement No. 4 (specific- 
ally described). 

"2. T h a t  the petitioner is hereby granted the easement, right of 
way and privilege t o  construct and maintain in and upon and over 
and through the easements as described in a proper manner and with 
such apparatus and equipment as shall be necessary, sanitary sewer 
lines as a part  of the sanitary sewer system of the petitioner, together 
with the perpetual and permanent right a t  all times to  enter upon 
said easement for the purpose of inspecting said sanitary sewer lines 
and making the necessary repairs, replacements, additions and altera- 
tions thereon, and tha t  except for said purposes, the petitioner shall 
not interfere with the rights of the respondents, and the respondents 
shall have the full power and right to use the lands over which said 
rights of way and easements have been condemned and secured and 
located, for all lawful purposes, so long as such purposes are not in- 
consistent with the  rights to be acquired therein, and do not interfere 
with the  use and, maintenance of the rights of way and easements 
granted and acquired by the petitioner * * *." 

Petitioner excepts thereto and appeals therefrom to  Supreme Court, 
and assigns error. 

H .  W a d e  Yates  for petitioner, appellant. 
Ottway Burton for defendants, appellees. 

WINBORNE, C. J. When the North Asheboro-Central Falls Sani- 
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tary District, in the exercise of its power of eminent domain, took 
the easements and rights of way over the lands of defendants herein- 
above described, i t  became obligated by the North Carolina Consti- 
tution and by the statute under which it acted to pay to defendants 
just compensation for the damage done. 

In  this connection the petition sought and the judgment granted 
i t  the easements, rights of way and privilege as hereinabove set forth 
to construct and maintain in and upon and over and through the 
easements, as described, in a proper manner and with such appara- 
tus and equipment as shall be necessary, sanitary sewer lines as a 
part of the sanitary sewer system of the petitioner, together with 
the perpetual and permanent right a t  all times to enter upon said 
easement for the purpose of inspecting said1 sanitary sewer lines and 
making the necessary repairs, replacements, additions and alterations 
thereon, and that except for said purposes, the petitioner shall not 
interfere with the rights of the respondents, and the respondents shall 
have the full power and right to use the lands over which said right 
of way and easements have been condemned and secured and located, 
for all lawful purposes, so long as such purposes are not inconsistent 
with the rights to be acquired therein, and) do not interfere with the 
use and maintenance of the rights of way and easements granted and 
acquired by the petitioner. 

Thus it appears by express language that the respondents retained 
the fee and have a right to use the property so long as such use does 
not interfere with the proper use by petitioner for the maintenance 
and operation of its sewer lines. Petitioner does not seek and did not 
acquire an absolute fee simple. It acquired merely an easement. And 
the court was under duty to  lay drown the correct rule to guide the 
jury as to what was just compensation for the damage done. I n  the 
performance of his duty the presiding judge told the jury: "(It is neces- 
sary for you to know what the rule is for measuring damages in such 
a case as this and the court charges you that  the rule is that  a peti- 
tioner such as the one in this case, a sanitary district, takes by con- 
demnation a perpetual easement or right of way entitling it to oc- 
cupy and use the entire surface of a part, of a tract of land or to  erect 
sewer lines, through and under said lands, such as is sought in this 
case, the landowners are entitledl to recover just compensation from 
said petitioner for the easements taken, and just compensation in such 
case includes the reasonable market value of the part of the tract 
covered by the casement and damages, if any, done to  the remainder 
of the tract by the taking of the easements and rights of way)." Pe- 
titioner excepts to the foregoing portion in parenthesis. ExceptiDn 25. 
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And continuing in this respect ( ' ( the court further charges you tha t  
since the condemnor, tha t  is, the  petitioner in this case, acquires the  
complete right to  occupy and use the entire surface of the part  of the 
land covered by the perpetual easements and rights of way for all 
time to  the exclusion of the landowner, subject to  his right to use i t  
as I read in paragraph 6 of the petition where the petitioner sets forth 
the rights i t  desires to acquire, the bare fee then remains in the land- 
owner, tha t  is, Canoys, and for all practical purposes is of no particu- 
lar value, and the value of the perpetual easements and rights of way 
acquired by the petitioner is virtually the same as the value of the 
land embraced in i t ;  and the court further instructs you tha t  any use 
which the landowner may make of any part  of the land embraced in 
the perpetual easement is necessarily permissive and limited in char- 
acter, and what, if anything, tha t  may be worth in diminution of the 
compensation to which the respondents are entitled, if any, is to  be 
determined by you under the evidence and the law as I give i t  to  
you in this case) ." Petitioner excepts to  the foregoing portion of charge 
in parenthesis. Exception 26. Compare with opinion in Light CO. V .  

Clark, 243 N.C. 577, 91 S.E. 2d 569. 
In  this respect petitioner appellant concedes in its brief that  the 

law as thus charged is correct in the acquisition of certain easements, 
but tha t  i t  is not a correct charge in connection with the easements and 
rights of way sought in this proceeding and by the petitioner in con- 
sideration of the express rights described in petition. Petitioner could 
use the property taken for only a limited purpose, and any other use 
by i t  or anyone else would require additional compensation. See 
Grimes v. Power Co., 245 N.C. 583, 96 S.E. 2d 713; Light (20. V .  Clark, 
supra; Hildebrand v. Telegraph Co., 219 N.C. 402, 14 S.E. 2d 252; 
Crisp v. Light Co., 201 N.C. 46,158 S.E. 845; Hodges v. Telegraph Co., 
133 N.C. 225,45 S.E. 572; and R. R. v. Bunting, 168 N.C. 579, 84 S.E. 
1009. 

Indeed, if the Sanitary District should arbitrarily or capriciously 
interfere with respondents' use of the surface, interference could be 
enjoined and the damage resulting from such interference would con- 
stitute a cause of action. 

The landowner is entitled to the right to surface use. He  is not 
required to  seek permission for such use from the Sanitary District. 
To say in effect tha t  such right or use has no value seems to be con- 
trary to law and an expression of opinion prohibited by statute, G.S. 
1-180. 

The jury should have been instructed as to the respective rjghts of 
the petitioner and, respondents. Petitioner should be required to pay 
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the difference in the market value of respondents' property free of 
the easement and subject to  the easement. Such difference is a fair 
compensation. 

For error pointed out there must be a 
New trial. 

WILLIAM E. DELOATCH, JOHN T. FLYNN, I. HOLT, JR., L. H. SUTTON, 
CURTIS P. PENDERGRAPH AND J. L. ANDERSON. ON BEHALF OF 
THEMSELVES AND ALL OTHER PROPERTY OWNERS AND TAXPAYERS O F  ALA- 
MAXCE COUNTY, v. W. L. BEAMON, CHAIRMAN, J. B. LONG, C. C. BAP- 
LIFF,  GARLAND M. NEWLIN A N D  BUEL MOSER, COUNTY COMMIS- 
SIONERS O F  THE COUNTY OF ALAMANCE, STATE OF NOBTH CAROLINA. 

(Filed 10 June, 1960.) 

Injunctions 8 13- 
Where the pleadings in an action for a permanent injunction raise 

no issue of fact but present only a question of law, the court may de- 
termine the question of law upon the hearing of the order to show cause, 
and dismiss the action. 

Taxation § 4- 
What is a necessary expense within the meaning of Art. VII, Sec. 7 

of the State Constitution is for the determination of the Supreme Court. 

An expenditure by a governmental agency for the maintenance of 
public peace, the administration of justice, the discharge of a govern- 
mental function, or in the exercise of a portion of the State's delegated 
sovereignty, is a necessary expense within the meaning of the Consti- 
tution. 

Constitutional Law 8 & 
The power to levy taxes is vested exclusively in the General Assembly, 

and i t  has the exclusive power to provide the method and prescribe the 
procedure for the discovery, listing and assessing of property for taxation. 

Counties 8 1- 
Counties a re  agencies of the State government for the convenient 

administration of governmental functions in their respective territories, 
and in the exercise of such functions they a re  subject to unlimited legis- 
lative control within constitutional limitations. 

Same- 
Since Art. VII, Sec. 2, may be modified or changed by statute, Art. 

VII, Sec. 13, the General Assembly has full power, unless restricted by 
some other constitutional provision, to prescribe the power and duty of 
county commissioners in respect of the levying of taxes and the man- 
ner in which property shall be valued for tax purposes. 
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7. Same: Taxation 4- 
The County Commissioners of Alamance County a re  directed to pro- 

vide a county-wide revaluation of all  real property in the County and 
a re  authorized to employ expert appraisers to assist county officials in 
the discharge of this duty, and therefore sums paid by the County to 
a n  appraising company as  compensation for the performance of this 
duty pursuant to contract a re  for a necessary expense and need not 
be authorized by a vote. G.S. 153-64.1, G.S. 105-278, G.S. 105-295, G.S. 
105-291, Constitution of North Carolina, Art. VI I ,  Sec. 7. 

8. Taxation $j 4- 
The courts determine whether a given project is a necessary expense 

of a county, but the board of commissioners of the county determines 
in its discretion whether such project is necessary or needed in the 
designated locality. 

APPEAL by plaintiffs from Carr, J., November Civil Term, 1959, of 
ALAMANCE. 

Civil action by certain resident property owners and taxpayers of 
Alamance County for a permanent injunction t o  restrain the County 
Commissioners of Alamance County from paying $158,400.00 to Cole- 
Layer-Trumble Appraising Company of Dayton, Ohio, hereafter call- 
ed Appraising Company, pursuant to the terms of an allegedly void 
agreement entered into by defendants with Appraising Company. 

On October 29, 1959, when the action was commenced, Judge Criss- 
man, upon plaintiffs' application, issued a temporary restraining or- 
der and an order directing defendants to  appear before Judge Carr, 
a t  designated time and place, to show cause why a permanent in- 
junction should not be granted. Prior to  hearing by Judge Carr, de- 
fendants answered the complaint. 

Plaintiffs, in substance, alleged: Defendants, notwithstanding pro- 
tests from property owners and taxpayers of Alamance County, en- 
tered into an agreement to pay Appraising Company $158,400.00 for 
appraising farm land and homesteads and rural tenements in Ala- 
mance County. This expenditure is not for a necessary expense with- 
in the meaning of Article VII, Section 7, Constitution of North Car- 
olina. It is not necessary t o  employ experts "to appraise farm land 
and ordinary homes, houses and lots in Alamance County." Burling- 
ton Mills and Western Electric, large taxpayers in Alamance County, 
have already had their machinery appraised by experts and further 
appraisal is unnecessary. Western Electric pays no real estate tax, 
its plant being on property exempt from taxation because owned by 
the United States Government. Unless defendants are restrained, 
plaintiffs will be irreparably damaged in that  additional taxes will 
be levied upon them contrary t o  law. 
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The answer of defendants, in substance, contains these allegations: 
Property owners and taxpayers in large numbers have stated they 
agree with the action of defendants in employing expert appraisers to 
assist the county officials in the appraisal of all property in Alamance 
County incident to a complete county-wide revaluation. While cer- 
tain of the real estate occupied by Western Electric Company is ex- 
empt from ad valorem taxes, such real estate must be appraised for 
the reason the federal government, pursuant to Congressional action, 
makes a contribution (in lieu of taxes) based on the taxable value 
of such property. As to machinery, a recurring annual reappraisal is 
necessary. Their agreement provides for the payment of not more than 
$65,400.00 to  Appraising Company prior to July 1, 1960, for specified 
work; and the additional sum of $93,000.00 is t o  be paid to Apprais- 
ing Company for additional specified work after July 1, 1960, in the 
event defendants exercise their option to have Appraising Company 
perform such work. 

Subject to the aforesaid explanations, defendants do not deny the 
factual allegations of the complaint. However, they deny all allega- 
tions in which plaidtiffs assert as a matter of law the invalidity of 
defendants' agreement with Appraising Company and cite rthe statutes 
referred to in the opinion as authority for their actions. 

Upon hearing, Judge Carr entered judgment denying plaintiffs' ap- 
plication for a permanent injunction, dissolving the restraining order, 
dismissing the action and taxing plaintiffs with the costs. Plaintiffs 
excepted and appealed. 

H. F. Seawell, Jr., for plaintiffs, appellants. 
Young, Young & Gordon for defendants, appellees. 

B O B B ~ ,  J. Judge Carr, in entering final judgment, treated defend- 
ants' prayer that  the action be dismissed as a motion for judgment 
on the pleadings. The rules applicable upon consideration of such 
motion are fully stated in Erickson v. Starling, 235 N.C. 643, 71 S.E. 
2d 384. Suffice to say, we are in agreement with Judge Carr's ruling 
that the pleadings do not raise an issue of fact as to  any material 
matter. The question arising thereon is a question of law, namely, 
whether the proposed expenditures are "necessary expenses" with- 
in the terms of Article VII, Section 7, of the Constitution of North 
Carolina, which provides : 

"No county, city, town, or other municipal corporation shall con- 
tract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same except for 
the necessary expenses thereof, unless approved by a majority of 
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those who shall vote thereon in any election held for such purpose." 
It is noted: The complaint contains no allegation that the chal- 

lenged expenditures were not authorized by a majority of the voters 
of Alamance County in an election held for such purpose. However, 
since defendants do not contend such election was held, we consider 
the complaint as if it contained such allegation. 

It is well settled, as plaintiffs contend, that i t  is the function and 
duty of this Coud, not the General Assembly, to  determine what are 
"necessary expenses" within the terms of Article VII, Section 7. Wzl- 
son v .  High Point, 238 N.C. 14, 20, 76 S.E. 2d 546, and cases cited. 

Where the purpose of the proposed expenditure "is the maintenance 
of public peace or administration of justice, or partakes of a govern- 
menltal nature, or purports to  be an exercise by the municipality of 
a portion of the State's delegated sovereignty, the expense is a neces- 
sary expense within the Constitution, and may be incurred without 
a vote of the people." Ervin, J., in Green v .  Kitchin, 229 N.C. 450, 
457, 50 S.E. 2d 545, quoted with approval in Wilson v .  High Point, 
supra. 

"A tax is an enforced contribution of inoney assessed by authority 
of a sovereign State. It is a source of revenue, necessary to  the main- 
tenance of government, and collectible in the way and within the 
period provided by law." Orange County v .  Wilson, 202 N.C. 424, 428, 
163 S.E. 113; Lumber Co. v .  Graham County,  214 N.C. 167, 170, 198 
S.E. 843. 

Under Article V of the Constitution of North Carolina, the power 
to  levy taxes vests exclusively in the legislative branch of the gov- 
ernment; and it is within the exclusive power of the General Assembly 
to  provide the method and prescribe the procedure for discovery, list- 
ing and assessing property for taxation. Henderson County v .  Smyth,  
216 N.C. 421, 5 S.E. 2d 136, and cases cited; Freeman v .  Comrs. of 
Madison, 217 N.C. 209, 216, 7 S.E. 2d 354. 

Counties are creatures and constituent parts of the State govern- 
ment. Dare County V. Currituck County,  95 N.C. 189; Trustees v ,  
Webb,  155 N.C. 379, 71 S.E. 520; R. R. v .  Meclclenburg County, 231 
N.C. 148, 150, 56 S.E. 2d 438. "In the exercise of ordinary govern- 
mental functions, they are simply agencies of the State, constituted 
for the convenience of local administration in certain portions of the 
State's territory, and in the exercise of such functions they are sub- 
ject to almost unlimited legislative control, except where this power 
is restricted by constitutional provision." Jones v .  Commissioners, 137 
N.C. 579, 50 S.E. 291; Trustees v .  Webb,  supra; Freeman v.  Conzrs. 
of Madison, supra. 

Article VII, Section 2, of the Constitution of North Carolina, in 
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part, provides: "It shall be the duty of the commissioners to exercise 
a general supervision and control of the . . . levying of taxes, and 
finances of the county, as  may be prescribed by law." (Our italics) 
However, by Article VII, Section 13, Constitution of North Carolina, 
the General Assembly has full power "by statute to modify, change, 
or abrogate any and all of the provisions" of Article VII, Section 2. 
Freeman v. Comrs. of Madison, supra. Thus, unless restricted by 
another constitutional provision, the General Assembly has full power 
to prescribe the power and duty of county commissioners in respect 
of the levying of taxes and the manner in! which property in the coun- 
ty shall be valued for tax purposes. 

G.S. 105-278, as rewritten by C. 704, s. 1, Session Laws of 1959, 
provides that all real property in Alamrmce County (1) "shall be list- 
ed and assessed for ad valorem tax purposes" as of January 1, 1961, 
and as of January 1st on every eighth year thereafter, (2) "shall be 
appraised . . . by actual appraisal as provided in G.S. 105-295," and 
(3) "assessed in accordance with the provisions of G.S. 105-294." 
(Note: G.S. 105-294 was amended by C. 682, Session Laws of 1959, 
and G.S. 105-295 was amended by C. 704, s. 4, Session Laws of 1959.) 

G.S. 105-295, as amended, in part, provides: "In appraising real 
property for tax purposes as required by G.S. 105-278, G.S. 105-279, 
and G.S. 105-294, it shall be the duty of the county tax supervisor 
to see that every lot, parcel, tract, building, structure, and other im- 
provement being appraised actually be visited and observed by a 
competent appraiser, either one appointed under the provisions of 
G.S. 105-287 or o w  employed under the provisions of G.S. 105-291." 
In addition, G.S. 105-295 prescribes in detail the factors to be con- 
sidered in the appraisal of each lot, parcel or tract. 

G.S. 105-287, as amended by C. 704, s. 3, Session Laws of 1959, 
provides that the county tax supervisor, subject to the approval of 
the county commissioners, shall appoint list takers and assessors, with 
special provisions applicable in "revaluation years." 

G.S. 105-291 provides: "The board of county commissioners in each 
countty, a t  the request of the county supervisor of taxation, may in 
their discretion employ one or more persons having expert knowledge 
of the value of specific kinds or classes of property within the county, 
such as mines, factories, mills and other similar property, to aid and 
assist the county supervisor of taxation and the list takers and as- 
sessors in the respective townships, or to advise with, aid and assist 
the board of equalization and review in arriving a t  the true value in 
money of the property in the county. Such expert, or experts, so em- 
ployed by the board of county commissioners shall receive for their 
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services such compensation as the board of county commissioners 
shall designate." 

The cited statutes impose upon the county commissioners of Ala- 
m a c e  County the positive duty to  provide a county-wide revalua- 
tion of all real property as of January 1, 1961, and authorized them, 
in their discretion, to employ expert appraisers to assist the county 
officials "in arriving a t  the true value in money of the property in 
the county." In  performing such duties, the county commissioners ex- 
ercise "a portion of the State's delegated sovereignty" and expendi- 
tures for such purpose are "necessary expenses" within the terms of 
Article VII, Section 7. Indeed, the purpose of said expenditure is to 
provide, in accordance with legislative authority, an equitable basis 
for the levy and collection of the ad valorem taxes required to main- 
tain the county government and to pay the "necessary expenses" there- 
of. 

It is noted that  C. 704, s. 6, Session Laws of 1959, codified as G.3. 
153-64.1 in the 1959 Supplement, declares the levy of taxes therein 
authorized "to be for a necessary expense and for a special purpose." 
Plaintiffs contend, and rightly so, that  the General Assembly is with- 
out power to  determine what are "necessary experlses" within the terms 
of Article VII, Section 7. However, this Court, apart from the legis- 
lative declaration, now holds that  the proposed expenditures are for 
"necessary expenses" within the terms of Article VII, Section 7. The 
fact that  the legislative declaration is in accord with this Court's de- 
cision affords no ground for complaint. 

It is noted: "The courts determine whether a given project is a neces- 
sary expense of a county, but the board of commissioners for the coun- 
ty determine in their discretion whether such project is necessary or 
needed in the designated locality." Insurance Company v. Guilford 
County ,  225 N.C. 293, 301, 34 S.E. 2d 430, and cases cited; also, 
B r o d w x  v. Groom, 64 N.C. 244; Vaughn v .  Commissioners, 117 N.C. 
429, 23 S.E. 354; Fawcett v. Mount  Airy,  134 N.C. 125, 45 S.E. 1029; 
Starmount Co. v. Hamilton Lakes, 205 N.C. 514, 520, 171 S.E. 909; 
Green v. Kitchin, supra. 

Having reached the conclusion that  the sole ground on which the 
plaintiffs attack the proposed expenditure is untenable, the judgment 
of Judge Carr is aflirmed. 

Affirmed. 
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KEITH TRACTOR AND IMPLDMENT CO., INC., v. 

W. B. McLAMB AND MRS. W. B. McLAMB. 

(Filed 10 June, 1960.) 

1. Appeal and  Er ror  § 21- 
A sole assignment of error to the signing and entering of the order 

appealed from raises only the questions of whether the facts found sup- 
port the judgment and whether fatal  error of law appears upon the face 
of the record. 

2. Claim and  Delivery 5 4- 

Where judgment in claim and delivery directs that  the property be 
sold and the proceeds of sale be applied to  the judgment on the note 
secured by a mortgage on the personalty, a n  order setting aside the 
judgment "in so f a r  a s  i t  pertains to the value of the property" is ir- 
relevant and a nullity. 

3. Sam- Record held insufficient to show equities entitling defendants 
t o  at tack price brought a t  public sale o n  ground of inadequacy. 

I n  this action on a note secured by mortgage on personalty, claim 
and delivery for  the personalty was issued, and default judgment was 
entered for the amount of the note, which judgment directed the sale 
of the mortgaged property by the mortgagee and the application of the 
proceeds of sale to the judgment. Sometime thereafter the plaintiff sold 
the property a t  public auction and reported the sale to the court. Upon de- 
fendants' motion in the cause, based upon the asserted inadequacy of 
the price a t  the sale, the court, upon consideration of the judgment roll, 
ordered that  the cause be transferred to the civil issue docket in order 
that  the value of the property a t  time of its seizure might be determined. 
The judgment roll failed to  disclose either the specific property seized 
or the time of its seizure, irregularity in the sale, o r  equities in favor 
of defendant. Held: Order transferring the cause to  the civil issue docket 
for the determination of the value of the property a t  the time of i ts  
seizure is not supported by the record and cannot be sustained. 

4. Appeal and  E r r o r  55 2, 7- 
Whether the Supreme Court will consider a demurrer ore tenus upon 

a fragmentary appeal rests in its sound discretion. 

5. Claim and  Delivery § 4- 

While the value of personalty seized in claim and delivery by the 
mortgagee is to be determined a s  of the time of seizure, when judgment 
by default is promptly taken by the mortgagee and foreclosure sale is 
made within a reasonable time thereafter, the price obtained a t  such 
sale is conclusive as  to value a t  the time of the seizure in  the absence 
of fraud, intervening damage to the property, failure to comply with 
the requisites for a valid sale, or other equitable considerations affect- 
ing value. 

I n  the instant case, whether the mortgagors a re  entitled to any credit 
on the judgment note over and above the sale price must be determined 
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by the lower court upon consideration of the equities upon definite find- 
ings as  to the date of seizure and the date of sale, the promptness with 
which defendants moved for  relief, etc. 

APPEAL by plaintiff from Williams, J., October 1959 Civil Term, of 
HARNETT. 

On 21 August 1956 defendants executed and delivered to  plain- 
tiff a promissory note for $1659.30 and a chattel mortgage convey- 
ing a tractor and equipment for security. Plaintiff filed suit on 5 
November 1956 for the face amount of the note and caused claim 
and delivery proceedings to issue for the tractor and, equipment. Sum- 
mons was served 17 November 1956. 

The complaint sets out the note verbatim and alleges demand and 
default. The affidavit in claim and delivery complies with the re- 
quirements of G.S. 1-473, and alleges that  the value of the tractor and 
equipment is $800.00. Defendants filed no answer or other pleadings. 

On 11 February 1957 the Clerk of Superior Court entered judg- 
ment by default. It recites, among other things, that  claim and de- 
livery proceedings were served on 17 November 1956, and "notwith- 
standing . . . the seizure of said personal property, or so much there- 
of as (sheriff) was able to  find, defendants failed and neglected to 
replevy . . . , which said personal property is now held by the sheriff 
. . . to be . . . delivered to the plaintiff as by law provided." It adjudg- 
ed: (1) that  plaintiff recover the amount of the note; and (2) that  
plaintiff is entitled to the immediate possession of the mortgaged 
property for sale and application of proceeds to  the money judgment. 

On 16 December 1957 the clerk issued execution and directed the 
sheriff to  satisfy the judgment out of the personal and real property 
of defendants and, if such property proved insufficient, to  "search 
for and find . . . the personal property" (described in the chattel 
mortgage) and "deliver the same to the plaintiff." The sheriff's re- 
turn on the execution states that  on 30 December 1957 he took from 
defendants and delivered to  plaintiff the mortgaged property. 

On 10 February 1958 plaintiff sold the tractor and equipment a t  
public auction a t  the price of $330.00 and reported the sale to the 
court. 

Defendants on 28 August 1959 filed a motion in the cause and alleged 
that  the tractor and, equipment were seized by the sheriff under claim 
and delivery on 17 November 1956 and with the consent of plaintiff 
were retained by the sheriff until 17 February 1958, and that  this 
property a t  the time of seizure was well worth $1700.00. Defendants 
ask that the judgment of the clerk, dated 11 February 1957, be vacat- 
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ed and set aside "in order tha t  the value of the property may be de- 
termined as of the date of seizure." 

The motion was heard and an order entered, in Superior Court a t  
the term above indicated. ". . . (a)f ter  hearing argument of counsel 
for defendants and likewise for the plaintiff and the introduction of 
Judgment Roll by the defendants" the  court found as a fact, among 
other things, tha t  "the sheriff . . . failed and neglected to  turn over 
the possession of said personal property so seized by him (on 17 
November 1956)) if any, to  the plaintiff and, it was retained by the 
sheriff." It was adjudged: (1) t h a t  the judgment of the clerk, dated 
11 February 1957, "is set aside and vacated in so far as i t  pertains 
to  the value of the property," and (2) the cause is transferred to  the  
Civil Issue Docket "in order that  the value of the property seized 
may be determined on a proper issue submitted to  the jury as of Nov- 
ember 17, 1956, the  date of its seizure." 

From this order plaintiff appealed and assigned error. 

Dupree & Strickland and Dupree & Weaver for plaintiff, appellant. 
Neil1 McK. Ross for defendants, appellees. 

MOORE, J. Plaintiff's sole assignment of error is to "the signing 
and entering the order." It raises only two questions: "(1)  D o  the 
facts found support the  judgment and (2) does any fatal error of 
law appear upon the face of the record?" Dellinger v. Bollinger, 242 
N.C. 696, 698, 89 S.E. 2d 592. 

The order vacates and sets aside the judgment of the clerk "in 
so far as i t  pertains to  the value of the property." The clerk's judg- 
ment makes no finding with respect to  the value of the  property in 
question, and no adjudication of value. Therefore this provision of 
the order is wholly irrelevant and a nullity. It is here observed t h a t  
the judgment entered by the clerk was pithin his authority and juris- 
diction, and on this record no cause for disturbing i t  has been as- 
serted. G.S. 1-209 (c ) ,  (d)  and (e) .  G.S. 1-211 (1) and (5) .  

The order transfers the cause to  the  civil issue docket "that the  
value of the property seized, may be determined on a proper issue 
submitted t o  the jury as of November 17, 1956, the date of its seizure." 
This provision of the order is based on the assumption tha t  the mort- 
gaged property was seized and taken from the possession of defend- 
ants on 17 November 1956. There is no finding of fact to support 
this premise and the order predicated thereon. There is a finding tha t  
the sheriff "failed and neglected to turn over the possession of said 
personal property so seized, by him, if any, to  the plaintiff." (Empha- 
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sis ours) The words "if any" leave the matter in doubt and negate 
the proposition tha t  there is a positive finding sufficient to  support 
the order. Furthermore, the recitals in the order clearly indicate tha t  
the court heard no evidence but based the adjudication entirely upon 
arguments of counsel and the judgment roll. The judgment roll is in- 
conclusive as to when the property was taken from the defendants 
by the sheriff. 

There is a finding in the  clerk's judgment tha t  claim and4 delivery 
papers were served on 17 November 1956 and "notwithstanding . . . 
the seizure of said personal property, or so much thereof as (sheriff) 
was able to  find, the defendants failed and neglected t o  replevy." How 
much was the sheriff able to find? Did he find all of the property, a 
single piece of equipment, or a wheel from the tractor? As t o  this the 
judgment roll is silent. 

The sheriff's return of the claim and delivery proceedings is not 
helpful. I t  indicates tha t  the papers were received 5 November 1956 
and executed 17 November 1956 "by delivering a copy of the . . . 
summons, a copy of the complaint, a copy of the . . . affidavit and un- 
dertaking, and the order thereon endorsed" to defendants "and by 
taking from the defendants the following personal property described 
in the annexed affidavit:" (Emphasis ours) In  the space following 
the colon there is nothing. It is entirely blank. 

The sheriff's return of the  execution dated 16 December 1957 is as 
follows: "Received December 18, 1957. Taken from defendant and 
delivered to  the plaintiff (here is listed all of the personal property 
described in the chattel mortgage). This 30 day of Dec. 1957. C. R. 
Moore, Sheriff. . ." This return seems to indicate tha t  the property 
was taken from defendants on or about 30 December 1957. 

The challenged order is not supported by a finding of fact or the 
judgment roll. It cannot be sustained. 

I n  the Supreme Court, for the first time, plaintiff interposed, a de- 
murrer ore tenus to defendants' motion in the cause on the ground 
t h a t  the motion does not state sufficient facts t o  constitute a valid 
claim for further relief in this action, in tha t  all issues which might 
have been raised by defendants were determined against them when 
they failed to file answer, and the judgment of the clerk was by de- 
fault final and concludes defendants. 

This Court may, in its discretion, on a fragmentary appeal, express 
an opinion on the merits. Or i t  may refuse to  do so. G. M. C. Trucks 
v. Smith,  249 N.C. 764, 768, 107 S.E. 2d 746. We think i t  proper in 
this instance to  remand the cause to Superior Court for determination 
of the unresolved questions, if they are there properly presented. 
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Proof of the arnount seized property brings a t  foreclosure a consider- 
able time after seizure may not be treated as conclusive on the issue 
of value a t  the time of seizure. Credit Corp. v. Saunders, 235 N.C. 
369, 373, 70 S.E. 2d 176. The value of the property taken is to be de- 
termined as of the time of its taking, and proof of its value within s 
reasonable time before or after the taking is competent as bearing 
upon its value a t  the time of seizure. ATewsom v. Cothrane, 185 N.C. 
161, 162, 116 S.E. 415. The price obtained a t  an auction sale made 
within a reasonable time after seizure of the property is competent 
evidence of the value a t  the time of the taking. 20 Am. Jur., Evidence, 
sec. 373, p. 340. Where mortgaged property has been taken by claim 
and delivery, and defendant fails t o  replevy and files no answer or 
other pleading and judgment is promptly taken by default and fore- 
closure sale is made within a reasonable time thereafter, the price 
which the property brings a t  foreclosure sale is, by virtue of the 
mortgage provisions, conclusive of its value a t  the time of seizure 
in the absence of fraud, damage to the property after seizure and be- 
fore the sale, failure to comply with the legal and contractual re- 
quirements for a valid sale, or other equitable considerations affect- 
ing value. 

I n  the instant case, if the property was taken from defendants by 
execution on or about 30 December 1957 and duly sold a t  foreclosure 
sale on 10 February 1958, are the circulnstances and equities such 
that  defendants will be permitted to  raise the issue of value by mo- 
tion in the cause more than eighteen months after sale? On the other 
hand, if the property was seized on 17 November 1956 and not sold 
until 10 February 1958, will defendants be permitted t o  reopen the 
case by motion in the cause, made two years and nine months after 
seizure of the property, for the purpose of submitting an issue of value 
to a jury, or will both plaintiff and defendants be limited and con- 
cluded by the allegations of the complaint and the affidavit in claim 
and delivery - defendants having failed to  answer? Plaintiff alleged 
in its affidavit that  the value of the property a t  the time of issuance 
of claim and delivery was $800.00. Defendants filed no answer t o  
the complaint and no exceptions to plaintiff's undertaking. Credit 
Corp. v. Saunders, Supra. 

The matters involved are for determination of the Superior Court. 
The inquiry is whether defendants are entitled to any credit on the 
clerk's judgment and the execution issued pursuant thereto over and 
above the sale price of $330.00. 

The order below is vacated and the cause is remanded for further 
proceedings. 

Error and remanded. 
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IN RE CONDEMNATION B Y  THE CITY OF GREENSBORO OF CERTAIN 
LAND OWNED BY T. L. AILLEY AND w m ~ ,  INELL V. ALLEY. 

1. Eminent  Domain 5 5- 
Jus t  compensation which must be paid when a n  entire tract of land 

is taken is the fair  market value of the land;  when only a portion of a 
tract is taken, just compensation is, in the absence of statutory provi- 
sion for the deduction of general and special benefits, the difference be- 
tween the fair  market value of the entire property before the taking 
and the fair  market value of the remainder following the taking. 

The reason for  the rule for  the admeasurement of damages when 
only a part of a tract of land is taken is to afford the owner compensa- 
tion for the damage, if any, to the land remaining to him after the 
taking, and the owner may elect to seek compensation only for the value 
of the land taken even though i t  be a par t  of a single tract. 

3. Same:-Eminent Domain @ & 

Where there is  no evidence that the land taken under eminent domain 
had any special value to the owner except its sentimental value as  his 
home, such value is special or peculiar to the owner and adds nothing 
to the market value of the land and is not compensable, and therefore 
a n  instruction upon such evidence that if the land possessed special 
value to the owner which could be measured in money, the owner is 
entitled to have that value considered in axing the compensation, must 
be held for prejudicial error. 

APPEAL by City of Greensboro from Crissman, J., 28 October 1959 
Civil Term, of GUILFORD (Greensboro Division). 

This is an appeal from a judgment based on a verdict fixing the 
amount of compensation to be paid for land taken to  enlarge the city's 
water supply. 

H .  J. Elam, 111 and J. L. Warren for petitioner, appellant. 
John R. Hughes and Shuping & Shuping for respondent appellees. 

RODMAN, J. On 21 July 1958 City of Greensboro, acting pursuant 
to provisions of its charter (c. 37, Private Laws 1923, as amended 
by c. 91, Private Laws 1929) initiated condemnation proceedings to 
acquire 19.65 acres, part of a tract of 37.4 acres owned and occupied 
by T.  L. Alley and wife, Inell V. Alley as a home. The commissioners 
appointed pursuant to the provisions of the city charter fixed the 
compensation to be paid a t  $5,403.75. Dissatisfied with the amount 
awarded, the property owners excepted and appealed to the Superior 
Court as permitted by the statute under which the proceeding was 
begun. 
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As determinative of the controversy, the court submitted an issue 
answered by the jury as follows: 

"What compensation are the respondents T. L. Alley and wife, 
Inell V. Alley, entitled to recover of the City of Greensboro for the 
taking by condemnation of the lands described in this proceeding.? 

"ANSWER: $16,510.00 plus interest a t  6% from July 21, 1958." 
When the city, in the exercise of sovereign power, took Alley's 

property, i t  became obligated by our Constitution and by the statute 
under which i t  acted to pay just compensation for the damage in- 
flicted. 

When an entire tract is taken, just compensation is the fair market 
value of the land taken. When only a portion of a tract is taken and 
the statute which authorizes the taking directs the deduction of gen- 
eral and special benefits as does the statute under which Greensboro 
acted, just compensation is the difference between the fair market 
value of the entire property before the taking and the fair market 
value of the remainder following the taking. Robinson v. Highway 
Corn., 249 N.C. 120, 105 S.E. 2d 287; Statesville v. Anderson, 245 
N.C. 208, 95 S.E. 2d 591; Gallimore v. Highway Corn., 241 N.C. 350, 
85 S.E. 2d 392; Proctor v. Highway Corn., 230 N.C. 687, 55 S.E. 2d 
479. 

The reason for the rule as stated above with respect to a partial 
taking is to enable the property owner to obtain compensation for the 
damage, if any, to  the remainder. Here the property owners offered 
no evidence of value of the entire tract or of the remainder but elect- 
ed to measure the amount of compensation to which they were en- 
titled by establishing the fair market value of the property taken. 
For that purpose T .  L. Alley and his witnesses described the type and 
character of the land. I t s  location with respect to highways and the 
railroad was shown. The area taken has only a limited road frontage, 
but has all of the railroad frontage. This railroad frontage made it 
valuable for industrial sites; but according to Alley and the other wit- 
nesses, its chief value was for agricultural purposes. It was rich bot- 
tom land, well protected and sodded to  pasture producing great quan- 
tities of grass, clover, and lespedeza. I ts  fertility was sufficient to pro- 
vide the entire annual food requirements, except during brief periods 
in the winter, for a herd of fifteen cows and their annual offspring. A 
spring on the land provided a natural source of water for the cattle 
or to irrigate any other crops which might be raised. It was not only 
capable of producing large quantities of grass and legumes, but could 
produce large crops of tobacco, corn, and other grains. These qualities, 
so the witnesses testified, gave the area taken a fair market value 
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ranging from $1250 to $1500 per acre. To the contrary, the city's 
witnesses put a value on the land, ranging from $150 to $300 per acre. 

Except for the fact that  the land taken was a part of the home place 
and the farming operation of the owner, there was no evidence sug- 
gesting special value to  the owner. 

The court in its charge reviewed the evidence and the contentions 
of the parties with respect to  the purposes for which the land could 
be used and their contentions as to  fair value. He  instructed the jury 
to determine the answer to the issue submitted t o  them by ascertain- 
ing the fair market value of the property taken. 

He correctly told the jury: ". . . the fair market value immediately 
before the taking must not be based upon speculation or an imaginary 
use of the property. The market value of property is the price which 
it  will bring when i t  is offered for sale by one who desires but is not 
obliged to sell and is bought by one who is under no necessity of 
having it." 

Having correctly instructed the jury, based on the theory of dam- 
age adopted by the owners, the court further charged: "If a tract is 
taken for public use and it  possesses a special value to the owner 
which can be measured by money, he's entitled to have that  value 
considered in the estimate of compensation and damages." 

The city excepted and assigned as error the last quoted portion of 
the charge. 

This challengd portion is for practical purposes a duect quotation 
from Brown v. Power Co., 140 N.C. 333. A careful reading of the 
opinion in that  case leads us to the conclusion that  the quotation was 
not material to the decision in that  case. That opinion correctly enun- 
ciates the rule to measure compensation as fair market value. 

Based on the facts of this case we think the law as announced in 
U.  S. v. Pet ty  Motor C'o., 327 US.  372, 90 L. Ed. 729, quoted by 
Parker, J., in Williams v. Highway Com., ante, 141, is applicable. 
It is there said: "The Constitution and the statutes do not define the 
meaning of just compensation. But i t  has come to be recognized that  
just compensation is the value of the interest taken. This is not the 
value to the owner for his particular purposes or to  the condemnor for 
some special use but a so-called 'market value.' It is recognized that  
an owner often receives less than the value of the property to him 
but experience has shown that the rule is reasonably satisfactory. 
Since 'market value' does not fluctuate with the needs of condemnor 
or condemnee but with general demand for the property, evidence 
of loss of profits, damage to good will, the expense of relocation and 
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other such consequential losses are refused in federal condemnation 
proceedings." 

In Light Co. v. Clark, 243 N.C. 577, 91 S.E. 2d 569, we said: "In 
fixing values on property in condemnation proceedings for any and 
all uses or purposes to which the property is reasonably adapted and 
might, with reasonable probability, be applied, but has never been 
applied, its availability for future uses must be such as enters into 
and affects its market value, and regard must be had to the existing 
business or wants of the community, or such as may be reasonably 
expected in the immediate future to affect present market value. The 
test is what is the fair value of the property in the market. The uses 
to  be considered must be so reasonably probable as to have an effect 
on the present market value. Purely imaginative or speculative value 
should not be considered." Values which are peculiar to the owner 
and add nothing to the market value are not compensable. Pemberton 
v. Greensboro, 208 N.C. 466, 181 S.E. 258; S.  v. Lmmber Co., 199 N. 
C. 199, 154 S.E. 72; U. S. v. Miller, 317 U.S. 369, 87 L. Ed. 336; 147 
A.L.R. 55. 

We find nothing in the evidence indicating any special value to the 
owner as distinguished from those factors relating to  market value 
unless perhaps it is the fact that  the property taken is a part of a 
home which Alley had been cultivating for fourteen years and had 
perhaps for that  reason a sentimental attachment. Such a value would 
be special or peculiar to  the owner, but i t  is not such a value as will 
support a monetary compensation. Nowhere in the charge did the 
court attempt to elucidate with respect to the special values which 
the owner might attribute to the property taken nor did it indicate 
which, if any, of these values could or should be compensated by a 
monetary payment. 

It is not necessary for us to determine now the factual situation, 
if any, under which the challenged rule would be applicable. Perhaps 
it might be applicable to those cases where because of special condi- 
tions the property could not be said to have a market value in the 
accepted sense of that term. 29 C.J.S. 970-971; 18 Am. Jur.  885. 

Here the challenged portion of the charge is a mere abstract state- 
ment of law not supported by the evidence, reasonably calculated to 
cause the jury to award more than just compensation and hence 
erroneous. Andrews v. S p o t t ,  249 N.C. 729, 107 S.E. 2d 560; Worley 
v. Champion Motor Co., 246 N.C. 677, 100 S.E. 2d 70; Childress v. 
Motor Lines, 235 N.C. 522, 70 S.E. 2d 558; Collingwood v. R .  R., 232 
N.C. 724, 62 S.E. 2d 87. 

New trial. 
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RULAX ROWE v. NOEL BETTS FUQUAY. 

(Filed 10 June, 1960.) 

1. Automobiles !?j 411- 
Plaintiff's evidence to  the effect that  he  was walking entirely off the 

hard surface on the shoulder of the road on his right side of the high- 
way when he was struck from the rear, without warning, by defendant's 
car, i e  held sufficient to be submitted to the jury on the issue of de- 
fendant's negligence. 

a. ma1 s sib 
The court is required to declare and explain the law arising on the 

evidence a s  to all  substantial features of the case, and a mere declara- 
tion of the law in general terms and a statement of the contentions of 
the parties a re  insufficient. G.S. 1-180. 

3. Automobiles § 4 6 -  
Where defendant pleads contributory negligence of plaintiff pedestrian 

and introduces supporting evidence on the issue, i t  is error for  the court 
to  fail to charge a s  to the facts necessary to be found by the jury to 
constitute negligence on the part of plaintiff, but the court should charge, 
in addition to stating the contentions of the parties, a s  to  the circum- 
stances arising on the evidence upon which the issue should be answered 
in the affirmative and the circumstances upon which i t  should be answered 
in the negative. 

APPEAL by defendant from Burgwyn, E. J., a t  September Assigned 
Civil Term, 1959, of WAKE. 

Civil action to recover damage for personal injury resulting from 
actionable negligence as alleged in the complaint. Defendant, answer- 
ing, denies allegations of complaint, and pleads in defense contribu- 
tory negligence of plaintiff. 

The injury involved here occurred a t  about 10:15 P. M., on 20 
December, 1957, on the old Garner Road a short distance from the 
city limits of Raleigh when the automobile operated by defendant 
struck plaintiff, a pedestrian. At the point where the accident oc- 
curred the asphalt road is twenty feet wide. There are no sidewalks. 
The shoulders on each side are approximately level with the road, 
which is straight and practically level, except for a gradual slope, 
for a distance of about one mile in each direction from the point of 
the accident. Some rain had been falling and the weather was misty 
and foggy a t  the time of the accident. 

The evidence tends to show that  plaintiff was walking in an east- 
erly direction, away from the city of Raleigh. Defendant was proceed- 
ing in the same direction along the road in his automobile. Plaintiff 
testified that  he was walking alongside his right-hand side of the 



770 I N  T H E  SUPREME COURT. [252 

 road^, that  there were several commercial establishments on that  side; 
that  some light was provided on that  side; that  the area between these 
establishments and the road was paved in some places; and that  the 
shoulder on the other side was grown up in high grass and weeds. He  
further testified that  whtn he had walked past the last establish- 
ment, and had left the paved area provided by that  establishment, 
andl was walking along the dirt shoulder about two and one-half feet 
off the paved surface of the road, he was struck from behind and with- 
out warning by what he later learned was the automobile being operat- 
ed by defendant. Plaintiff suffered personal injuries. 

Defendant's evidence tended to show that  he was operating his 
automobile a t  a reasonable rate of speed and under proper control; 
that  he was maintaining a proper lookout; that  another automobile 
was following him a few car lengths back; that  he had met a few 
automobiles but was not meeting one a t  the time of the accident; 
that  he was driving on his right-hand side of the road; that  his auto- 
mobile was on the hard surface of the road a t  all times; that  his 
lights were shining 100 or 125 feet ahead; that  "something" sudden- 
!y appeared on the road in front of him; that  he swerved to the left 
in an attempt to miss the object, but struck i t  with the right front 
part of his automobile; and that  after traveling 75 or 100 feet and 
stopping his car he returned and found the plaintiff lying on the should- 
er of the road. 

The issues of negligence and contributory negligence were answered 
in favor of the plaintiff and damages were assessed. From the judg- 
ment entered on the verdict, defendant appeals t o  Supreme Court, 
and assigns error. 

Teague, Johnson & Patters'on for plaintiff, appellee. 
Smith,  Leach, Anderson & Dorsett, for defendant, appellant. 

WINBORNE, C. J. I. The evidence considered in the light most 
favorable to  plaintiff was sufficient t o  go t o  the jury and defendant's 
motion for judgment of nonsuit was properly overruled. See Williams 
v .  Henderson, 230 N.C. 707, 55 S.E. 2d 462, and Hatcher v. Clayton, 
242 N.C. 450, 88 S.E. 2d 104. 

11. There are several assignments of error based on exceptions duly 
taken by defendant t o  the court's charge on the second issue. Among 
these No. 24 based on exception number 24, is that  the court erred 
in that  i t  "failed to  instruct the jury what facts i t  was necessary 
for them to  find to  constitute negligence on the part of the plaintiff 
or as to  the circumstances under which the second issue should be 



N. C.] SPRING TERM, 1960. 771 

answered in the affirmative, and under what circumstances i t  should 
be answered, in the negative, but left the jury unaided t o  determine 
what facts constituted negligence on the part of the plaintiff, and 
thereby failed t o  declare, explain, and apply the law to the facts aris- 
ing upon the evidence given in this case as required by G.S. 1-180." 
The exception is well taken. 

Parker, J., speaking for the Court in Glenn v. Raleigh, 246 N.C. 
469, 98 S.E. 2d 913, said: "The chief purpose of a charge is to  aid the 
jury to  understand clearly the case, and t o  arrive a t  a correct verdict. 
For this reason, this Court has consistently ruled that  G.S. 1-180 im- 
poses upon the trial judge the positive duty of declaring and explain- 
ing the law arising on the evidence as to  all the substantial features of 
the case. A mere declaration of the law in general terms and a state- 
ment of the contentions of the parties, as  here, is not sufticient t o  meet 
the statutory requirement. Hawkins v. Simpson, 237 N.C. 155, 74 
S.E. 2d 331, where 14 of our cases are cited." I n  the case in hand the 
court defined contributory negligence in general terms and stat.ed the 
allegations and contentions of the defendant relating thereto. How- 
ever, nowhere in the charge did the trial judge instruct the jury as to  
the facts necessary to  be found by them to constitute negligence on 
the part of the plaintiff. Nor did he in the charge instruct them as to 
the circumstances under which the second issue should be answered 
in the affirmative, and under what circumstances it should be answered 
in the negative. Glenn v. Raleigh, supra. Indeed there is failure to  
explain the law of contributory negligence applicable to  the evidence 
upon which the defendant's contentions were based, should the jury 
find the facts from the evidence t o  be as contended for by him. Brooks 
v. Honeycutt, 250 N.C. 179, 108 S.E. 2d 457. 

Other assignments of error are not expressly considered. They may 
not recur upon another trial. 

For the error pointed out, the defendant is entitled t o  a 
New trial. 
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R. SAUNDERS WILLIAMS, W. WALTER HORNIG, AND JOHN F. TROX- 
LER, JR., v. NOIR'DH CAROLINA STATE HIGHWAY COMMISSION. 

(Filed 10 June, 1980.) 

1. Highways $ 1: State  $ 3a- 
The State Highway Commission is a n  agency of the State and is sub- 

ject to suit only in the manner expressly authorized by statute. 

2;. Easements $ 1- 
The right of access to  a public highway is a property right regardless 

of whether the right is a n  easement appurtenant arising out of the 
ownership of land adjacent to  a highway, or whether i t  is a n  easement 
arising out of contract giving the owner of land the right of access to 
a highway a t  a particular point. 

3. Eminent  Domain 8 7a- 
The State Highway Commission may take property and appropriate 

i t  to public use without instituting condemnation proceedings. I n  such 
event the owner must pursue the prescribed remedy to recover compen- 
sation for the taking of his land. 

4. h e :  Eminent  Domain $ 2: State 8 3a- 
Where the agreement between the owner and the State Highway Com- 

mission for  the taking of land for a limited access highway stipulates 
that  the owner should have access to  the highway a t  a stipulated place, 
the right of access in accordance with the agreement is a property right, 
and the refusal of the Commission t o  allow access a t  the  stipulated place 
in accordance with the agreement constitutes a "taking" entitling the 
owner to  institute a special proceeding for compensation, and this remedy 
being available, the owner may not maintain a civil action for  damages. 

APPEAL by plaintiffs from Preyer, J., a t  November 16, 1959 Civil 
Term of GUILFORD- Green~boro Division. 

Civil action to recover damages for alleged breach of contract heard 
upon demurrer to c o m p l a i n t  for that  this Court does not have 
jurisdiction of the action as to this defendant and for that said com- 
plaint does not allege facts sufficient t o  constitute a cause of action 
against the defendant as expressly set forth in the demurrer. 

The following summarized facts are alleged in plaintiffs' com- 
plaint. On November 19, 1953, John F. Clark, J. S. Clark and Hattie 
Clark Lee, owners of a tract of land in Guilford County containing 
approximately 71 4/2 acres, executed an agreement granting to the de- 
fendant a right-of-way across said tract. The agreement contained 
the following language: "* the undersigned owners of that cer- 
tain property known as on State Highway Project 5404, recog- 
nizing the benefits to said property by reason of the construction of 
the proposed highway development in accordance with the survey 
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andl plans proposed for the same, and in consideration of the construc- 
tion of said project, hereby grants to  the State Highway and Public 
Works Commission the right-of-way for said highway project as here- 
inafter described and releases the Commission from all claims for 
damages by reason of said right-of-way across the lands of the under- 
signed, and of the past and future use thereof by the Commission, its 
successors and assigns, for all purposes for which the Commission is 
authorized by law to subject such right-of-way; * * " (description 
of right-of-way) * * * , and in accordance with plans for said project 
in the office of the State Highway and Public Works Commission in 
Raleigh, N. C., subject to  the following provisions only: * (de- 
scription of additional right-of-way) " * The property owners are 
to  be paid a cash consideration of $2,500. 

"It is further understood and agreed that  the undersigned and their 
heirs and assigns shall have no right of access to  the highway con- 
structed on said right-of-way except a t  the following survey stations: 
761 + 00 right * * *." 

The project referred to  in the agreement was in connection with 
the construction of U. S. Highway 29-70. 

On 28 July, 1956, John F. Clark, J. S. Clark, and Hattie Clark 
Lee conveyed the aforesaid tract of land to plaintiffs. 

The defendant has refused and still refuses to  allow plaintiffs to  en- 
ter upon U.S. Highway 29-70 a t  survey station 761 + 00 right. This 
refusal has resulted in damages to  plaintiffs since the tract would be 
more valuable with access t o  the highway a t  the said point. 

Defendant demurred t o  the complaint for that  the Superior Court 
"does not have jurisdiction of this action as t o  this defendant and for 
that  said complaint does not allege facts sufficient to constitute a cause 
of action against this defendant." After hearing the cause, upon the 
demurrer, the presiding judge entered an order sustaining the demur- 
rer and dismissing the action. T o  the signing of the order and order 
as signed, the plaintiffs except and appeal therefrom to  the Supreme 
Court, and assign error. 

Fred M. Upchurch, Booth & Osteen for plaintiffs, appellants. 
Attorney General T. Wade Bruton, Assistant Attorney General 

Kenneth Wooten, Jr., Harrison Lewis, Trial Attorney, and Adams, 
Kleemeier & Hagan for the State Highway Commission. 

WINBORNE, C. J. The defendant North Carolina State Highway 
Commission, an unincorporated governmental agency of the State, is 
not subject to  suit except in the manner expressly authorized by sta- 
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tute. Latham v. Highway Comm., 191 N.C. 141, 131 S.E. 385; MC- 
Kinney v.  Highway Comm., 192 N.C. 670, 135 S.E. 772; Schloss v. 
Highway Comm., 230 N.C. 489, 53 S.E. 2d 517; Moore v. Clark, 235 
N.C. 364, 70 S.E. 2d 182; Cannon v. Wilmington, 242 N.C. 711, 89 
S.E. 2d 595. 

The authorized manner of suit against the Highway Commission 
to recover compensation for the taking of property is by a special 
proceeding in condemnation under G.S. 136-19, and G.S. 40-12 et seq. 
There is an exception to the above rule where "private property is 
taken under circumstances such that  no procedure provided by sta- 
tute affords an applicable or adequate remedy." Under these cir- 
cumstances, "the owner, in the exercise of his constitutional rights, 
may maintain an action to  obtain just compensation therefor." Can- 
non v. Wilmington, supra; Sale v. Highway Comm., 242 N.C. 612, 89 
S.E. 2d 290. However the exception has no application here. 

This Court said in Sanders v. Smithfield, 221 N.C. 166, 19 S.E. 2d 
630, that the owner of abutting property has the right of egress from 
and ingress to his property, that this right is in the nature of an 
easement appurtenant to the property, that  the easement itself is 
property, and that  interference with the easement by vacating or clos- 
ing a street under circumstances resulting in depreciation of the value 
of the abutting property is considered pro tanto a taking of the proper- 
ty (easement) for which compensation must be allowed. 

An abutting landowner's right of access to  a public highway adja- 
cent to  his property is in the nature of an easement appurtenant to  
his property. Hedrick v. Graham, 245 N.C. 249, 96 S.E. 2d 129. In 
the Hedrick case this Court held that  the State Highway Commission 
has statutory authority "to exercise the power of eminent domain to  
condemn or severely curtail an abutting landowner's right of access 
to a State public highway adjacent t o  his property for the construc- 
tion or reconstruction, maintenance and repair, of a limited-access 
highway upon the payment of just compensation." 

The Highway Commission is not required to  bring a special pro- 
ceeding against the owner for the condemnation of private property 
prior to taking it, but may actually take the property and appropriate 
it to  public use. Moore v. Clark, supra; Gallimore v. Highway Com., 
241 N.C. 350, 85 S.E. 2d 392. When this is done the property owner 
is entitled to just compensation but he must pursue the prescribed 
remedy. 

Plaintiffs in their brief concede that the remedy for the taking of 
an easement is a special proceeding in condemnation. However they 
argue that  they had no property right which could be taken here, 
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but tha t  they had a contractual right which was not subject to  con- 
demnation. A similar point was argued in Long Island Water Supply 
Co. v. Brooklyn, 166 U.S. 685, 41 L. Ed. 1165, where plaintiff had a 
twenty-five year contract with the city to supply i t  water and the 
city acquired plaintiff's water supply system by condemnation. In 
response to  the argument tha t  the taking was improper because i t  in- 
terfered with a contract right t!le court said "it (the argument) ig- 
nores the fact tha t  the contract is a mere incident t o  the  tangible 
property; tha t  i t  is the latter which, being fitted for public use, is 
condemned * i t  still is true tha t  the contract is not the thing 
which is sought to  be condemned, and its impairment, if impairment 
there be, is a mere consequence of the appropriation of the tangible 
property." The fact that  plaintiffs' right of access arose out of an 
agreement and a deed does not prevent its being a property right. 
Indeed, defendant's right-of-way was created by agreement, but  i t  
is nonetheless a property right. 

The defendant has authority by virtue of G.S. 136-19 to  acquire 
rights-of-way by purchase. Sale v. Highway Comm., 238 N.C. 599, 78 
S.E. 2d 724. The  right-of-way agreement involved here embodies a 
purchase which vests in the State Highway and Public Works Com- 
mission a right-of-way over certain specifically described land, the 
abutting owners' right of access except a t  one specific point, and other 
incidental rights not pertinent to  this appeal. The agreement provided 
the owners $2500 cash, a highway constructed across their land, and 
a right of access a t  survey station 761 + 00 right. This right of access 
was an easement, a property right, and as such was subject to  con- 
demnation. Defendant's refusal to  allow plaintiffs to  enter upon the 
highway a t  the point of the easement constituted a taking or appro- 
priation of private property. For such taking or appropriation, an 
adequate statutory remedy in the nature of a special proceeding is 
provided. Plaintiff's complaint having stated a civil action, the de- 
murrer thereto was properly sustained. 

Affirmed. 
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STATE O F  NORTH CAROLINA, ON THE BEUTION OF THE UTILITIES 
COMMISSION v. MAYBELLE TRANSPORT COMPANY AND RYDER 
T A W  LINE, INC. 

(Filed 10 June, 1960.) 

1. Appeal a n d  E r r o r  8 4-- 
Only a party aggrieved map appeal from the Superior Court to the 

Supreme Court. G.S. 1-271. 

a. Appeal a n d  E r r o r  8 3- 
An interlocutory order of the Superior Court is not appealable unless 

i t  deprives appellant of a substantial right which he may lose if the 
order is not reviewed before final judgment. G.S. 1-277. 

3. Appeal a n d  E r r o r  8 % 
The Supreme Court, in the exercise of its supervisory jurisdiction, may 

vacate a n  interlocutory order and remand the cause i n  the interest of 
expediting the administration of justice. 

4. Utilities Commission 8 5- 
If the Superior Court remands a cause to the Utilities Commission 

under G.S. 62-26.10, i t  should specify the ground upon which i ts  order 
is based, and where upon a n  appeal from the Utilities Commission upon 
exceptions to the findings of fact and to other portions of the order, the 
Superior Court remands the cause to  the Utilities Commission without 
passing upon the exceptions and without reference to G.S. 62-26.9 or 
G.S. 62-26.10, the Supreme Court may vacate the order and remand the 
cause to  the Superior Court for further proceedings in  accordance with 
law. 

APPEAL by Central Transport, Inc., from Ci-issman, J., November 
19, 1959, Civil Term, of GUILFORD (High Point Division). 

On March 13, 1959, Central Transport, Inc., hereafter called ap- 
plicant, filed with the North Carolina Utilities Commission, hereafter 
called Commission, an application for enlargement of its existing 
rights under its (intrastate common carrier) Certificate No. C-543. 
Applicant, as authorized by said certificate, was engaged in the trans- 
portation of petroleum products in bulk in tank trucks, as an irregular 
route common carrier, in certain prescribed territory in North Caro- 
lina. I t s  application was for additional authority, namely, authori- 
t y  to  transport liquid commodities in bulk in tank trucks throughout 
the State of North Carolina. 

Maybelle Transport Company and Ryder Tank Line, Inc., inter- 
vened and filed, protests. The matter was heard May 14, 1959, by 
Commissioner Worthington. (G.S. 62-26.1) Evidence was offered by 
applicant and by protestants. 

The recommended order of Commissioner Worthington (G.S. 62- 



N. C.] SPRING TERM, 1960. 777 

26.2), entered May 29, 1959, contains these findings of fact: "(1) 
Public convenience and necessity exists for the common carrier trans- 
portation authority sought by the applicant in this application in 
addition to  presently authorized and existing transportation service. 
(2) The applicant is fit, able and willing to  render the proposed 
service on a continuing basis." It amended4 applicant's Certificate 
No. C-543 so as to confer upon applicant, effective July 1, 1959, the 
additional authority for which i t  had applied. Protestants filed ex- 
ceptions to  said findings of fact and t o  other provisions of said re- 
commended order. (G.S. 62-26.3) 

The Commission, by order of July 23, 1959, overruled all of pro- 
testants' exceptions and affirmed in all respects Commissioner Worth- 
ington's order of May 29, 1959. (G.S. 62-26.3) On September 1, 1959, 
the Commission, upon reconsideration (G.S. 62-26.6), affirmed, its 
order of July 23, 1959, and also denied protestants' request that  its 
effective date be postponed pending judicial review. Protestants 
then appealed t o  the superior court, bringing forward the exceptions 
they had theretofore directed to Commissioner Worthington's order 
of May 29, 1959. 

After hearing in superior court, Judge Crissman entered an order 
which, in pertinent part, provides: 

"The Court having reviewed the whole record, the exceptions 
filed by the protestants and the briefs filed by both the petitioner 
and protestants, and being of the opinion that  the case should 
be remanded for further proceedings by the Commission as t o  
whether a necessity presently exists for common carrier authority 
in addition t o  presently authorized and existing transportation 
service. 

"IT I S  THEREFORE ORDERED, ADJUDGED AND DE-  
CREED that  this matter be, and the same is hereby ORDERED 
remanded to the North Carolina Utilities Commission for further 
proceedings thereon in accordance with this order." 

Applicant excepted and appealed. 

Fletcher & Lake and Martin & Whitley for applicant Central 
Transport, Inc., appellant. 

J. Archie Cannon, Jr., for protestant Ryder Tank Line, Inc., and 
Allen & Hipp for protestant Maybelle Transport Company, appellees. 

BOBBITT, J. The cause was for hearing in the superior court upon 
protestants' exceptions to  the Commission's findings and order. The 
court made no ruling on any of these exceptions. Instead, the order 
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UTILITIES COMMISSION v.  TRANSPORT CO. 

of Judge Crissman remands the cause to the Commission for a de- 
termination, after further proceedings, of the precise question i t  had 
theretofore considlered and decided. Notwithstanding, the arguments 
in this Court relate largely to  questions raised by protestants' ex- 
ceptions t o  the Commission's findings and order, not to  the excep- 
tion of applicant (appellant here) to Judge Crissman's order. 

Judge Crissman's order does not purport to  reverse, vacate or in 
any way modify the Commission's order. Presumably, applicant is 
now exercising the franchise rights granted by the Commission. 

"Only a 'party aggrieved' may appeal from the superior court to  
the Supreme Court. G.S. 1-271"; Buick Co. v. General Motors Corp., 
251 N.C. 201, 205, 110 S.E. 2d 870. hIoreover, G.S. 1-277, defining 
the right of appeal, "prescribes, in substance, that  an appeal does 
not lie to  the Supreme Court from an interlocutory order of the 
Superior Court, unless such interlocutory order deprives the appel- 
lant of a substantial right which he might lose if the order is not 
reviewed before final judgment. G.S. 1-277; Veazey v. C i t y  of Dur- 
ham, 231 N.C. 357, 57 S.E. 2d 377; Emry  v. Parker, 111 N.C. 261, 16 
S.E. 236." Raleigh v. Edwards, 234 N.C. 528, 67 S.E. 2d 669, and 
cases cited. 

Absent circumstances affording a basis for remanding the cause 
to  the Commission, the only legal right of applicant adversely af- 
fected, by Judge Crissman's order was the right to have the superior 
court consider and decide the questions presented by protestants' ex- 
ceptions to the Commission's findings and order. 

G.S. 62-26.9 prescribes the conditions under which, upon motion 
by any party, the court, in its discretion, may remand the proceeding 
in order that newly discovered evidence may be presented a t  a further 
hearing by the Commission. Nothing in the record indicates any 
party made such motion, or that  any party desired to  offer further 
evidence, or that  newly discovered evidence was available. Hence, 
there was no basis for the court, in its discretion, to  remand the cause 
under circumstances contemplated by G.S. 62-26.9. 

G.S. 62-26.10, in pertinent part, provides: "The court may affirm 
or reverse the decision of the Commission, declare the same null and 
void, or remand the case for further proceedings; or it  may reverse 
or modify the decision if the substantial rights of the appellants have 
been prejudiced because the Commission's findings, inferences, con- 
clusions or decisions are: ( a )  in violation of constitutional provisions, 
or (b)  in excess of statutory authority or jurisdiction of the Com- 
mission, or (c) made upon unlawful proceedings, or (d) affected by 
other errors of law, or (e) unsupported by competent, material and 



N. C.] SPRING T E R M ,  1960. 779 

substantial evidence in view of the entire record as submitted, or 
( f )  arbitrary or capricious." (Our italics) 

If a cause is remanded under G.S. 62-26.10, the order should specify 
the ground on which i t  is based and thereby indicate to  the Commis- 
sion the nature of its further proceedings. Judge Crissman's order 
does not do so. If Judge Crissman were of the opinion tha t  the  Com- 
missio,n's findings and order were " (e) unsupported by competent, 
material and substantial evidence in view of the entire record as 
submitted, or ( f )  arbitrary or capricious,'' a proper order would have 
reversed the Commission's order. There is nothing in Judge Criss- 
man's order to indicate tha t  such ground was the basis therefor. In- 
deed, the failure to  disturb the Commission's order indicates i t  was 
not based on such ground. 

This Court, under the circumstances, in the exercise of its power 
"to issue any remedial writs necessary to give i t  a general super- 
vision and control over the  proceedings of the inferior courts (N.C. 
Const., Art. IV, sec. €3)'" Edwards v. Raleigh, 240 N.C. 137, 81 S.E. 
2d 273, deems i t  appropriate to vacate Judge Crissman's order and 
remand the cause to  the superior court for consideration and decision 
of the questions raised by protestants' exceptions t o  the Commis- 
sion's findings and order. It is so ordered. 

For the reasons stated, the cause is remanded to  the superior court 
for further proceedings in accordance with the law as stated herein. 

Error and remanded. 

(Filed 10 June, 1960.) 

Criminal Law § 97- 

Argument of the Solicitor to the effect that  the jury should not recom- 
mend life imprisonment because crime of the type with which defend- 
a n t  was charged tempted people to take the law in their own hands, 
that  they might have done so in this case except for  their reliance upon 
the jury to uphold the lam, and that  if defendant were given life im- 
prisonment rather than death the Solicitor did not know what might 
happen in later cases, is held grossly improper, and defendant's assign- 
ment of error based upon a n  exception taken during the trial is sustained. 

APPEAL by defendant from Carr, J., a t  October 1959 Criminal Term, 
of ALAMANCE. 
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Criminal prosecution upon a bill of indictment charging defendant 
Jessie Graves with the capital felony of rape. 

Plea: Not guilty to the indictment. 
Verdict: That defendant is guilty of rape. 
Judgment: Sentenced to death by inhalation of lethal gas. 
Defendant excepts thereto, and appeals therefrom to Supreme Court 

and assigns error. 

Attornev General T. Wade Bruton for the State. 
B. F. Wood, M. Hugh Thompson for defendant appellant. 

WINBORNE, C. J.: Of the many assignments of error based upon 
exceptions taken to matters occurring in the course of the selection 
of jury, to the taking of evidence, to the argument of Solicitor, and 
to the charge of the court, appearing in the record of case on appeal, 
defendant appellant assigns as error in particular No. 9: "In that  
His Honor, over defendant's objection allowed the Solicitor to argue 
to  the jury as follows, and denied defendant's motion for a mistrial: 
'This is the type of crime, I argue to you, that  tempts people to take 
the law into their own hands. It is the type of crime that  people 
get worked up about and, forget that  they are law abiding citizens 
and they take the law into their own hands and do things that they 
may or may not regret later. I argue to  you that  could easily have 
happened in this case but they didn't, the people were relying upon 
you, that  is the jurors and the people of this County to uphold the 
laws of this State in which rape is a capital crime, and I argue to 
you i t  is your duty as jurors to uphold that law although i t  is in your 
unbridled discretion to recommend life imprisonment. I argue to  
you that  you shouldn't exercise that  discretion in this case. If you 
did, I don't know what would happen so far as the next case is con- 
cerned. I don't know and I'm not going to argue to you. This type 
of crime could be committed a thousand times and maybe there would 
not be a person taking the law in their own hands, but I argue to  
you this, if this defendant is given life imprisonment rather than 
death, I don't know what might happen,' " on which exceptions 16 
and 17 are based. 

Furthermore, in reference thereto the Attorney General, in brief 
filed on this appeal, after quoting the above remarks of the Solicitor, 
had this to say: "Similar arguments have been held for error by this 
Court as not supported by evidence," citing cases, including S. v.  
Little, 228 N.C. 417, 45 S.E. 2d, 542. 

In  the Little case, supra, the second headnote epitomizes the de- 
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cision of the Court in this manner: "Wide latitude is given counsel 
in the exercise of the right to argue to the jury the whole case as 
well of law as of fact, but counsel is not entitled to travel outside 
of the record and argue facts not included in the evidence, and when 
counsel attempts to do so, i t  is the right and duty of the court to 
correct the argument a t  the time or in the charge to the jury." G.S. 
84-14. 

To like effect are: Cuthrell v. Greene, 229 N.C. 475, 50 S.E. 2d 
525; S. v. Bowen, 230 N.C. 710, 55 S.E. 2d 466; S. v. Dockery, 238 
N.C. 222, 77 S.E. 2d 664; S. v. Phillips, 240 N.C. 516, 82 S.E. 2d, 
762; S. v.  Smith, 240 N.C. 631, 83 S.E. 2d 656; S. v.  Willard, 241 
N.C. 259, 84 S.E. 2d 899; S. v. Roberts, 243 N.C. 619, 91 S.E. 2d 
589; S. v. Roach, 248 N.C. 63, 102 S.E. 2d 413; S. v. Walker, 251 
N.C. 465,112 S.E. 2d 61. 

Since there must be a new trial for error pointed out, the merit 
or demerit of other assignments of error will not be treated, as they 
may not recur upon another trial. For error indicated, there must 
be a 

New trial. 

STATE v. EARL GILBIORT KIRKMAN, WILLIAM LEON CBMPBELL, 
GEORGE CLIFTON MOORE AND JAMES C. PEINNINGTON. 

(Filed 10 June, 1960.) 

1. Criminal Law § 86- 
A motion for a continuance is addressed to the sound discretion of 

the trial court and the denial of the motion will not be disturbed in 
the absence of a showing of abuse of discretion or that  defendant has 
been deprived of a fair  trial. 

a Criminal Law g 9- 
After the State has rested its case, but before defendant has moved 

for nonsuit, the trial judge has the discretionary power to  allow the 
State to  reopen i ts  case and introduce further testimony. 

8. Conspiracy 8 5- 
When a person enters into a n  unlawful conspiracy, the acts and d e c  

larations of his co-conspirators in furtherance of the common design 
are  competent against him. 

APPEAL by defendant James C. Pennington from McKinnon, J., 
November 1959 Criminal Term, of ROBESON. 

Criminal prosecution upon an indictment charging Earl Gilbert 
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Kirkman, William Leon Campbell, George Clifton Moore and James 
C. Pennington with a conspiracy to break and enter the store-building 
of the Ward Company, wherein goods, chattels and money were 
stored, with a felonious intent to take, steal and carry away such 
goods, chattels and money. 

Defendants Kirkman, Campbell and Moore pleaded guilty, and 
defendant Pennington pleaded Not Guilty. The jury said for its 
verdict, defendant Pennington is guilty as charged. 

From a judgment of imprisonment defendant Pennington appeals. 

T .  W.  B w t o n ,  Attorney General and H .  Horton Rountree, Assistant 
Attorney General for the  State. 

George A. Younce for defendant, appellant. 

PER CURIAM. Defendant Pennington assigns as error the denial 
of his motion for a continuance of his trial for the term. The granting 
or denial of this motion rested in the sound discretion of the trial 
judge, and his ruling will not be disturbed on appeal, except for 
abuse of discretion or a showing defendant has been deprived of a 
fair trial. S .  v. Ipock, 242 N.C. 119, 86 S.E. 2d 798; S .  v. Gibson, 
229 N.C. 497, 50 S.E. 2d 520. This assignment of error is overruled, 
for the reason that defendant has not shown an abuse of discretion 
on the part of the trial judge, or that he has been deprived of a fair 
trial. 

Defendants Campbell and Kirkman testified as witnesses for the 
State. After the State had rested its case, and before defendant 
Pennington made a motion for judgment of nonsuit, the solicitor 
for the State moved to  reopen the State's case on the ground that  
a State's witness desired to make an additional statement. The 
court in its discretion allowed the motion. Whereupon, the solicitor 
recalled the defendant Campbell who gave further testimony. De- 
fendant Pennington assigns this as error.. The motion was addressed 
to the sound discretion of the trial judge, and there is nothing in 
the record to suggest any abuse of discretion in this respect. S. v. 
Satterfield, 207 N.C. 118, 176 S.E. 466; S. v. Hobbs, 216 N.C. 14, 
3 S.E. 2d 431. This assignment of error is overruled,. 

There is no merit in defendant's assignment of error to the court's 
denial of his motion for judgment of nonsuit made at  the close of the 
State's case: defendant Pennington offered no evidence. The State's 
evidence was sufficient to carry the case to the jury. 

We have carefully considered defendant's numerous assignments 
of error in respect to the evidence and the charge of the court, and 
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defendant has not shown that  any one of them is sufficiently prej- 
udicial t o  warrant a new trial. All are overruled. 

When defendant Pennington engaged in the criminal conspiracy 
with defendants Kirkman, Campbell and Moore, he forfeited his in- 
dependence and jeopardized his liberty, for, by agreeing with them 
to  engage in an unlawful enterprise, he placed his safety and freedom 
in the hands of each and every member of the conspiracy, and must 
abide the consequences of his acts. S. v. Ritter, 197 N.C. 113, 147 
S.E. 733; S .  v. Smith,  237 N.C. 1, 74 S.E. 2d 291. 

I n  the trial below, we find 
No error. 

STATE v. BILL BILLER, VERNON JACKSON LLOYD AND 
LARRY BROOKS HOLT. 

(Filed 10 June, 1'360.) 

1. Larceny 9 4- 
A warrant for larceny which fails to allege the ownership of the prop- 

erty either in a natural person or a legal entity capable of owning p r o p  
erty, is fatally defective. 

2. Criminal Law 9 121 
The legal effect of arrest of judgment for fatal defect of the warrant 

is to vacate the verdict and judgment, but it does not preclude the State 
from thereafter proceeding upon a sutficient warrant or indictment 
if i t  so desires. 

APPEAL by defendants from Cbrr, J., a t  December Term, 1959 of 
ORANGE. 

Criminal prosecution upon two warrants issued out of Recorder's 
Court, Chapel Hill, Orange County, North Carolina, one charging 
tha t  on 23rd day of November, 1959, Bill Biller "did unlawfully and 
wilfully enter the premises of U-Wash-It, in Chapel Hill, and did 
break from its fastenings, steal, take, and remove one change-mak- 
ing machine and monies contained therein, with intent to  deprive the 
owners of the said machine and monies and to appropriate same to  
his own use, knowing them to  be stolen in vioIation of the ordinances 
of the City of Chapel Hill, and contrary to  the form of the statute 
and against the peace and dignity of the State"; and the other, 
charging Larry Brooks Holt  and Vernon Jackson LIoyd with aiding 
and abetting Bill Biller in the  commission of the offense substantially 
as described in the first warrant, etc. The record reveals plea of 
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not guilty by defendlants; motion to quash warrants; trial in Superior 
Court; and verdict of guilty of larceny as charged as to each defend- 
ant, and judgment pronounced and their appeal to Supreme Court 
- and assignment of error. 

Attorney General Bruton, Assistant Attorney General Glenn L. 
Hooper, Jr., for the State. 

Dalton H. Loftin for defendants appellants. 

PER CURIAM: Defendants move in Supreme Court in arrest of 
judgment on the ground that the warrants under which they were 
tried, convicted and sentenced, are fatally defective in that they did 
not sufficiently allege that the owner of the property allegedly stolen 
was either a natural person or a legrd entity capable of owning 
property, citing as authority therefor the case of S. v.  Thornton, 
251 N.C. 658, 111 S.E. 2d 901. 

The Attorney General in response thereto states that  before plead- 
ing to the warrants the defendants moved to quash the same, and 
their motion was denied, and they except; and that he is unable 
to distinguish the instant case from the Thornton case wherein judg- 
ment was arrested. 

The legal effect of arresting the judgment is to vacate verdict of 
guilty of larceny as charged and judgment of imprisonment imposed 
below, and the State, if i t  so desire, may proceed against defendants 
upon a sufficient indictment. S. v. Thornton, supra, and cases cited. 
See also S. v. Rorie, ante. 

Judgment arrested. 

STATE v. JOE TODD. 

(Filed 10 June, 1960.) 

Criminal Law 161- 

Where the evidence is not in the record, assignments of error to 
the charge cannot be sustained unless the instructions are inherently 
or patently erroneous irrespective of any evidence. 

APPEAL by defendant from Carr, J., February Criminal Term, 1960 
of ROBESON. 

The defendant was tried on a bill of indictment charging him with 
manslaughter. From a verdict of guilty of involuntary manslaughter 
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and the sentence imposed thereon, the defendant appeals, assigning 
error. 

Attorney General Bruton for the State. 
Hackett  & Weinstein for defendant. 

PER CURIAM: All that  appears in this case is the record proper, 
the Judge's charge and the defend,antls assignments of error, all of 
which are addressed to portions of the charge. The case on appeal 
contains none of the evidence offered in the trial below. 

In  the case of S. v. R a y ,  232 N.C. 496, 61 S.E. 2d 254, Stacy,  C. J., 
speaking for the Court, said,: "Even if some of the instructions, 
standing alone, should be regarded as erroneous, they could not be 
declared prejudicial or hurtful, unless inherently and patently so, 
in the absence of the evidence upon which they were based or to  
which they speak. 24 C.J.S., Criminal Law, $ 1857, page 733; Pick- 
ett  v. Pickett, 14 N.C. 6; State v. Wilson, 121 N.C. 650, 28 S.E. 416." 

An examination of the assignments of error challenging the cor- 
rectness of certain portions of the charge in the trial below, reveals 
no error and they are, therefore, without merit. 

The verdict and judgment will be upheld. 
No error. 

MEARLE JARRETT v. W. H. COVINGTON AND 
CHARLES USHER STROUD. 

(Filed 10 June, 1960.) 

APPEAL by defendants from Huskins, J., January Civil Term, 1960, 
of CATAWBA. 

Personal injury action growing out of a collision in Catawba County 
on May 28, 1956, about 9:50 a.m., between a 1955 Ford Truck oper- 
ated by Johnny Lester Cook, in which plaintiff was a guest passenger, 
and a 1942 Chevrolet truck owned by defendant Covington and oper- 
ated by defendant Stroud. 

I t  was stipulated that,  on the occasion of the collision, Stroud 
was Covington's agent and was operating the truck within the scope 
of such agency. 

The collision occurred on (new) N. C. Highway #lo, an east-west 
highway, a short distance east of where a section of old N. C. High- 
way #10 joins #lo to form a "T" intersection, #10 being the top of 
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the "T." This section of old #10 extends south from #lo. A short 
distance east of this "T" intersection, another section of old #10 
joins #10 to form another "T" intersection, #10 being the top of the 
"T." This section of old #10 extends north from #lo. 

The Ford truck was proceeding east on #lo, the dominant highway. 
The facts on which plaintiff bases her allegations of negligence are 

these: Stroud, traveling north on old #lo, approached and entered 
#10 a t  the "T" intersection first described. An embankment on the 
southwest corner (to his left) partially blocked his view of east-bound 
traffic on #lo. H e  failed to stop in obedience to  the stop sign. He 
drove into #lo, heading east thereon, directly in the path of the on- 
coming Ford truck. 

Defendants alleged the collision and plaintiff's injuries were caused 
solely by the negligence of Cook, the operator of the Ford truck. 
The facts upon which defendants based their allegations are these: 
Stroud had not operated the Chevrolet truck on old #lo. On the 
contrary, he had been traveling east on #10 for a considerable dis- 
tance before reaching and passing the first "T" intersection. The 
Ford, truck, also procecding east on #lo, overtook and struck the 
Chevrolet truck with great force and violence. When this occurred, 
Stroud had signaled his intention to  turn left and enter old #10 a t  
the second "T" intersection and proceed north thereon. 

Plaintiff and defendants offered evidence tending t o  support their 
conflicting allegations as to  the circumstances of the collision. 

The jury found tha t  plaintiff was injured by the negligence of de- 
fendants, as alleged in the complaint, and awarded damages in the 
amount of $17,500.00. 

Judgment for plaintiff in accordance with the verdict was entered. 
Defendants excepted and appealed. 

Wil l iam H .  Chamblee and Marv in  R. Wooten  for plaintiff, ap- 
pellee. 

Falls, Falls & Hamrick for defendants, appellants. 

PER CURIAM. Defendants' assignments of error are based on ex- 
ceptions directed to designated portions of the charge. Many, if 
not all, fall short of compliance with the mandatory rules of this 
Court. See Hunt  v .  Davis,  248 N.C. 69, 102 S.E. 2d 405, and Nichols 
v .  IllcFarland, 249 N.C. 125, 105 S.E. 2d 294. The assignments 
directed to the court's failure to  charge in designated respects are 
not supported by exceptions in the case on appeal. "I t  is elemental 
that  an exception to an excerpt from the charge ordinarily does not 
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challenge the omission of the court to  charge further on the same or 
another aspect of the case." Peek v. Trust Company, 242 N.C. 1, 
16,  86 S.E. 2d 745. 

Notwithstanding the foregoing, we have considered each of the 
assignments of error. Consideration thereof fails to disclose pre- 
judicial error. Indeed, a careful reading of the charge leaves the 
impression that  the court explained the law and applied it  to the facts 
in evidence with clarity and accuracy. Upon sharply conflicting 
evidence, the case was one for jury determination, and the verdict 
will not be disturbed. 

No error. 

BARBAXA WATTERS, BY AND THROUGH HEB NEXT FRIEND, V. GREGG 
WATTERS, v. HOMER LLOYD PARRISH, MATTIE LEE PARRISH, 
HARRY W. LAWRENCE AND HARRY E. LA4WRENCE, AND HARRY E. 
LAWRENCE, GUARDIAN AD LITEM FOB HARRY W. LAWRENCE. 

(Filed 30 June, 1960.) 

1. Trial 8 4- 

A motion for a continuance is addressed to the sound discretion of 
the trial judge, and his denial of the motion will not be disturbed in 
the absence of a showing of manifest abuse of discretion. 

2. Trial § % 

A court has  inherent power to control the call of cases on i ts  docket 
so a s  to dispose of them with economy of time and effort for itself, for 
counsel and for  litigants. 

Where a passenger in one car institutes action against the drivers of 
both cars involved in the collision and thereafter one of the drivers 
institutes suit against the other, the denial of the motion of such driver 
that  his action be first called for trial will not be disturbed in the ab- 
sence of a showing of any unusual or extraordinary circumstances or 
any clear inequity, since plaintiff passenger cannot be compelled to 
stand aside while another action is litigated except in a clear case of 
hardship to the other parties, the matter being addressed to the sound 
discretion of the trial court. 

4. Trial $j 22a- 

On motion to nonsuit, plaintiff is entitled to have the evidence con- 
sidered in the light most favorable to  her, and contradictions and dis- 
crepancies, even in plaintiff's evidence, do not justify nonsuit. 
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Trial 8 22b- 
Upon motions to nonsuit, entered by the several defendants after all  

the evidence of plaintiff and all  the defendants is in, the court may con- 
sider so much of both defendants' evidence, o r  the evidence of either of 
them, a s  is favorable to plaintiff o r  tends to clarify or explain evidence 
offered by plaintiff, but will disregard defendants' evidence which tends 
to contradict or impeach plaintiff's evidence. 

Automobiles 8s 6, 1 5 -  
I t  is negligence per se for a person to operate a motor vehicle while 

under the influence of intoxicating liquor, G.S. 20-138, or to fail  to keep 
his vehicle on his right side of the highway and give to a vehicle a p  
proaching from the opposite direction one half of the main traveled 
portion of the highway. G.S. 20-146, G.S. 20-148. 

Automobiles 8 41c- 
Plaintiff's evidence, together with the evidence of the driver of the 

ca r  in which she was riding, tending to show that  the driver of an auto- 
mobile approaching from the opposite direction was under the influence 
of intoxicating liquor and drove his car to the left of the center line of 
the highway, resolting in a collision of the vehicles, i s  held sufficient to  
overrule such driver's motion to nonsuit in plaintiff's action against both 
drivers. 

Sam- 
Where one aspect of plaintiff passenger's evidence, together with the 

evidence of one of defendant drivers, tends to show that  the defendant 
in whose car plaintiff was riding failed to keep his vehicle on his right 
half of the highway a s  he was meeting the other car, and failed to give 
the approaching car one half of the main traveled par t  of the highway, 
resulting in a collision of the vehicles, is held sufficient to  overrule his 
motion to nonsuit in plaintiff's action against both drivers. 

Same: Automobiles 5 4% Evidence held insuillcient t o  war ran t  non- 
sui t  on t h e  ground of insulating negligence. 

Evidence tending to show that  two vehicles approaching each other 
on the highway were each on its left side of the highway, tha t  the driver 
of the car in which plaintiff was riding turned to his right when the 
vehicles were some 200 feet apart, that  when the cars were some 100 
feet away he turned to his left to avoid a collision, that  the other driver 
at about the same time turned to his right, resulting in a collision about 
the center of the highway, i s  held insufficient to warrant, on the ground 
of insulating negligence, nonsuit in favor of the driver of the car in  which 
plaintiff was riding, since such driver, under the circumstances, could 
have reasonably foreseen that his negligence in driving to his left of the 
center of the highway would cause each driver to cut back and forth 
on the road to avoid a collision, and therefore his negligence in initially 
being on the wrong side of the road continued to constitute a proximate 
cause of the accident 

10. Negligence 8 8- 
The primary negligence of one party cannot be insulated by the negli- 

gence of the other so long as  the primary negligence continues to con- 
stitute a proximate cause of the injury, o r  so long a s  the intervening 
negligence could have been reasonably forseen under the circumstances. 
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11. Automobiles § 1 9 -  
The doctrine of sudden emergency is not available to one whose own 

negligence brings about or contributes to the emergency. 

12. Automobiles §§ 41c, 4 3 -  
The driver of a car colliding with a vehicle approaching from the 

opposite direction is not entitled to nonsuit on the ground that he was 
confronted with an emergency in that the approaching car was on its 
left side of the highway and that he cut to his left to avoid a collision, 
when there is evidence that he, initially, was also driving to his left 
of the center of the highway, and thus brought about the emergency. 

13. Automobiles § 37: Evidence § 50- 

The testimony on cross-esamination of one defendant by the other 
that  such defendant had been convicted of driving while under the in- 
fluence of intoxicating liquor in a prosecution growing out. of the same 
accident is properly excluded even for the purpose of impeaching such 
defendant as  a witness, since under the circumstances the testimony 
might be given undue weight by the jury, there being no testimony 
offered as  to any conviction of such defendant theretofore or thereafter. 

14. Appeal a n d  E r r o r  3 19- 
An assignment of error not supported by a n  exception in the record 

may be disregarded. 

15. Appeal and Er ror  5 41- 
The exclusion of testimony cannot be held prejudicial when the same 

witness thereafter is permitted to testify to the same import. 

16. Automobiles 5 4 s  
A passenger in a n  automobile is not required by the law to maintain 

constant attention to the road, and evidence that a passenger was sit- 
ting sideways with her knees on the seat, talking to the driver, is in- 
sufficient to raise the issue of her contributory negligence in failing to 
keep a lookout and warn the driver when the evidence further estab- 
lishes that  the vehicle was traveling on a straight highway on a clear 
day a t  a lawful speed, and there is no evidence of any occurrence which 
did or should have made the passenger apprehensive as  to the manner 
in which the vehicle was being operated. 

17. Appeal and  E r r o r  § 4% 
Exceptions to the charge will not be sustained where the charge is 

without prejudicial error when construed contextually. 

APPEAL by defendants from Phillips, J., 12 October 1959 Term, of 
RICHMOND. 

Civil action to  recover damages for personal injuries sustained in 
a collision between a 1956 Chevrolet sedan owned by Harry E. Law- 
rence and operated by his son, Harry W. Lawrence, in which plain- 
tiff was a guest, and a 1948 Ford pickup truck owned by Mattie Lee 
Parrish and operated by her husband, Homer Lloyd Parrish. 
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Defendants Parrish and defendants Lawrence filed separate an- 
swers. Defendants Parrish in their answer deny that  Homer Lloyd 
Parrish was negligent in the operation of the pickup truck, allege 
that  the sole, proximate cause of the collision was due to  the negli- 
gence of Harry W. Lawrence in the operation of the Chevrolet sedan, 
and plead the contributory negligence of plaintiff as a bar to recovery. 
Defendants Lawrence in their answer deny that  Harry W. Lawrence 
was negligent, aver that  the sole, proximate cause of the collision 
was the gross negligence of Homer Lloyd Parrish, and plead the con- 
tributory negligence of plaintiff as a bar t o  recovery. 

All the parties offered evidence. 
The following issues were submitted to the jury, and answered a s  

appear: 
"1. Was the plaintiff injured by the negligence of Homer Lloyd 
Parrish as alleged in the complaint? 
ANSWER: Yes. 
"2. Was the plaintiff injured by the negligence of Harry W. 
Lawrence as alleged in the complaint? 
ANSWER: Yes. 
"3. What amount of damages, if any, is the plaintiff entitled t o  
recover? 
ANSWER : $3O,OOO.OO." 

The following stipulation appears in the record before the charge 
of the court to  the jury: "It was stipulated by counsel representing 
all the defendants, that  if the jury answered the first issue submitted 
'Yes,' that  the negligence of Homer Lloyd Parrish wouldl be attributed 
to  the defendant, Mattie Lee Parrish, and each would be equally 
liable for any injuries as the result of such negligence, and that  if 
the jury answered the second issue 'Yes,' that  the negligence of Harry 
FV. Lawrence would be attributed to the defendant, Harry E. Law- 
rence, and each would be equally liable for any injuries as a result 
of such negligence." 

From judgment in accord with the verdict, all the defendants appeal. 

Webb & Lee and W .  G. Pittman for plaintiff, appellee, on the 
appeal of the defendants Lawrence and defendants Parrish. 

Leath & Blount for Homer Lloyd Parrish and Mattie Lee Parrish 
defendants, appellants. 

Smith, Moore, Smith, Schell & Hunter, McNeil2 Smith, David 
McK. Clark and 2. V .  Morgan for Harry W .  Lawrence and Harry E. 
Lawrence, defendants, appellants. 
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PARKER, J. The instant case was commenced by the issuance of 
summons on 28 M a y  1959, which was served on all the defendants, 
except Harry E .  Lawrence as guardlan ad  litenz of his son, Harry W. 
Lawrence, on 1 June 1959. Summons was issued against Harry E. 
Lawrence as guardian a d  litem of his son, Harry W. Lawrence, on 
17  July 1959 and served on him the same day. Harry W. Lawrence, 
by his next friend, Harry E. Lawrence, instituted an action by the 
issuance of summons on 15 June 1959 in Richmond County Superior 
Court to recover damages for personal injuries in the collision here 
against defendants Parrish, and which was served on defendants 
Parrish the next day. Frank Williams, a passenger in the pickup truck 
driven by Homer Lloyd, Parrish, instituted by the issuance of sum- 
mons on 26 March 1959 in the same county a similar action against 
defendants Parrish, and which was scrved on defendants Parrish the 
next day. None of these summons were in the record. We had them 
certified here by the lower court. 

Immediately prior to the trial of the instant case Harry W. Law- 
rence made a motion tha t  the court place his case against defendants 
Parrish on the civil issue docket for trial before the trial of the in- 
stant case and of the Frank Williams caqe, and tha t  plaintiff here 
and Frank Williams be restrained from bringlng their cases to  trial, 
until his case against defendants Parrish is finally determined. The 
trial court, in its discretion, denied the motion. Harry W. Lawrence 
assigns this as error, and contends in his brief tha t  any judgment 
here against both defendants would be res ~udica ta  in his action against 
the Parrishes, and no prejudice could come to the plaintiff here if 
his case is tried first, since she is not a party to i t ,  and, tha t  "the 
trial judge abused his discretion in refusing the continuance." 

A motion for a continuance is addressed to  the sound discretion 
of the trial judge, and, in the absence of manifest abuse, his ruling 
thereon is not reviewable. Hayes v. Ricard, 251 N.C. 485, 112 S.E. 2d 
123; Sykes v.  Blakey, 215 N.C. 61, 200 S.E. 910; Piedmont Wagon 
Co. v. Bostic, 118 N.C. 758, 24 S.E. 525. 

-4 trial court is vested with wide discretion in setting for trial and 
calling for trial cases pending before it. Jones v. Jones, 94 N.C. 111; 
Abernethy v. Burns, 206 N.C. 370, 173 S.E. 899; 88 C.J.S., Trial, 31. 

Whether one lawsuit will be held, in abeyance to abide the outcome 
of another rests in the sound discretion of the trial judge, and his 
action will not be disturbed on appeal, unless the discretion has been 
abused, for there is power inherent in every court to control the dis- 
position of causes on its docket with economy of time and effort for 
itself, for counsel, and for litigants. 53 Am. Jur., Trial, $14, $15 and 
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$16. "The suppliant for a stay must make out a clear case of hard- 
ship or inequity in being required to go forward, if there is even a 
fair possibility that  the stay for which he prays will work damage 
to  someone else. Only in rare circumstances will a litigant in one 
cause be compelled to stand aside while a litigant in another settles 
the rule of law that will define the rights of both." Landis v. North 
American Co., 299 U.S. 248, 81 L. Ed. 153. 

Plaintiff in the instant case commenced her action before Harry 
W. Lawrence did his, and alleged in her complaint that  she was griev- 
ously injured by his negligence and the negligence of Homer Lloyd 
Parrish. Our study of the record fails to disclose any unusual or 
extraordinary circumstances or any clear case of hardship or inequity 
t o  Harry W. Lawrence that  would have justified, the trial judge in 
continuing plaintiff's case here, and requiring her to  sit by with foid- 
ed arms until Harry W. Lawrence had reached a final determination 
of his action against Homer Lloyd Parrish and wife. Harry W. Law- 
rence has not shown that  Judge Phillips manifestly abused his dis- 
cretion in denying his motion. His assignment of error in that  respect 
is overruled. See 88 C.J.S., Trial $33 ( a ) ,  Advancement or Preference 
of Cases. 

During the trial all the defendants offered evidence. All the defend- 
ants assign as error the denial of their motions for judgments of non- 
suit renewed a t  the close of all the evidence. Defendants Parrish and 
defendants Lawrence filed separate briefs. 

About 3:45 p. m. on Sunday, 4 January 1959, plaintiff a 20-year- 
old girl, was a passenger in a Chevrolet automobile driven by her 
friend, Harry W. Lawrence, and travelling in a westerly direction on 
the County Home Road, near the town of Hamlet. This is a hard 
surfaced road about 18 feet wide with a marked center line, which 
has 6 to 8 feet sand and gravel shoulders. At the same time and place 
Homer Lloyd Parrish, with a passenger, Frank Williams, was driv- 
ing a pickup truck in an easterly direction on this road. It was a 
pretty day, and the road was dry. The road a t  the scene of the colli- 
sion was fairly level and straight. No other automobile was near 
the scene of the collision when it occurred, except an automobile some 
150 or 200 feet behind Parrish's pickup truck. 

Plaintiff's evidence, including the testimony of defendant Harry 
W. Lawrence called by plaintiff as a witness for herself against the 
defendants Parrish, and the testimony of ,John A. Cartwright, a wit- 
ness for the defendants Lawrence who was travelling some 150 or 200 
feet behind the Parrish truck, shows the following facts as to Homer 
Lloyd Parrish's operation of his pickup truck: At the place where 
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the Hospital Road and the County Home Road intersect, there is a 
traffic light with a traffic island. When Parrish turned his truck to  
enter the County Home Road, he drove over the traffic island, and 
in turning right into the County Home Road went over to the asphalt, 
not really an island, more of an abutment, before proceeding down 
the County Home Road. I n  going down the road he drove several 
times over the center line, and just before the collision his truck 
made a wide sweep over on the left side of the road and went off on 
the shoulder. When Parrish's truck approached the Lawrence auto- 
mobile, the Parrish truck was on its left side of the road half off on 
the left shoulder coming directly toward the Lawrence automobile. The 
Parrish truck continued to approach the Lawrence automobile in this 
manner, until the Lawrence automobile was 75 to  100 feet away. This 
is the testimony of Harry W. Lawrence: "He was coming down my 
side of the road and was on my right coming directly toward me. I 
was back down the highway traveling from east going west. This 
truck was coming a t  me on my side of the road and half off on my 
shoulder and was coming a t  me on my side of the road halfway off 
my side of the road, and if I had cut this way, i t  appeared to  me a t  
the time that he would have run directly into the side of me; and if 
I had gone straight, he would have run head-on. The only choice that  
I had a t  the time was to go over there to try to get out of his way 
because he had my side of the highway. I could not say how far he 
was away when I first saw him, but I do know that I was on my right 
side of the road. If we did not turn to the side of the road on which 
the accident happened simultaneously, then I turned first; I do not 
know exactly which of us turned first. I know that  when I turned 
over there, he was still on my side of the road. At that  time I turn- 
ed, I'd say he was 75 to 80 feet down the road. It could not have been 
as much as 150 feet." The two automobiles collided in about the mid- 
dle of the road, according to John A. Cartwright, on Parrish's side 
of the road, according to plaintiff's own testimony, and the testimony 
of Frank Williams. 

Patrolman J. B. Pierce, a witness for defendants Lawrence, im- 
mediately after the collision and a t  the scene saw Homer Lloyd Par- 
rish, who had a strong odor of alcohol on his breath. I n  Pierce's writ- 
ten report of his investigation of the collision he stated that Parrish's 
ability was impaired by reason of the fact he had been drinking. 

I n  the collision Homer Lloyd Parrish suffered, inter alia, one brok- 
en knee and a badly gashed knee. Some 45 minutes or an hour and 
15 minutes after the wreck, Rex Howell, Captain on the Hamlet 
Police Force and a witness for defendants Lawrence, saw Parrish in 
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the Hamlet Hospital. When Howell got to  the hallway next to the 
operating room, he heard loud, boisterous andl profane language. 
When Howell went in the operating room, Dr. James asked him to 
hold Parrish on the operating table as he was trying to  sew up his 
knees and he couldn't keep him still long enough to do it. H e  smelled 
the odor of alcohol on Parrish's breath. When Howell came in, Par- 
rish quieted down. 

Plaintiff's testimony in respect to  the collision is as follows in sub- 
stance: She and Harry W. Lawrence had been dating each other for 
three years. It was the last day of her Christmas vacation, for she 
was to return to  college that  afternoon. They were riding around this 
Sunday afternoon and talking. She was sitting about six or seven 
inches from the door with her knees on the seat facing Harry, who 
was driving. When Harry yelled "look out," she turned and saw the 
old Parrish truck about 200 feet away coming down the road cutting 
to  its left. She put her hand over her face, and threw her head down 
on Harry's chest. She felt Harry's automobile go t o  the other side of 
the road. Harry was slowing down, and about that  time there was 
a crash. The crash was on Harry's left side of the road, and Parrish's 
right side. 

Frank Williams, a passenger in the Parrish truck and, a witness 
for plaintiff, testified in substance: When the Parrish truck and the 
Lawrence automobile meeting each other were about 200 feet apart, 
the Lawrence automobile was on its left side of the road, and the Par- 
rish truck on its left side of the road. Parrish went back to his side, 
and Lawrence went back to his side. Then Lawrence came down his 
lane, and collided right into Parrish, and Parrish pulled his truck to  
the right. The automobiles collided on Parrish's side of the road. 

Homer Lloyd Parrish, called as a witness by plaintiff testified as 
follows: "At the time I first observed it, the vehicle that  was meeting 
me was on its left hand side, or the south side of the dotted white 
line. When I first saw the car, I was on the right hand side of the 
dotted white lines traveling east. When I first saw him, I didn't do 
anything; and I proceeded on down the road for a short distance. It 
seemed he didn't see me, and so I went to the left. We were still a 
short distance away, and he came back to his side so there wasn't 
room over there for both of us; and I went back to mine. When I went 
back to my right, he came back over there; and we hit and we wreck- 
ed. I saw him when he cut back across to  the left side. When he cut 
back to his left, I was back on my right side of the road. When I saw 
him, he was coming back to my right. I cut off the road, but there 
wasn't time to avoid the collision. Par t  of both vehicles was on the 
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south side of the shoulder of the highway when the collision occur- 
red. One wheel of each vehicle was on the dirt, the right wheel of 
mine and the left of his." Homer Lloyd Parrish, after plaintiff rest- 
ed  her case, testified in his own behalf. His testimony then was sub- 
stantially similar to his testimony as a witness for plaintiff in re- 
spect to the operation of the two automobiles immediately prior to 
the  collision. 

Harry W. Lawrence offered evidence in his behalf, but did not 
go  back on the stand as a witness for himself. 

When defendants made their motions a t  the close of all the evi- 
dence for judgments of involuntary nonsuit, plaintiff is entitled to  
have her evidence considered in the light most favorable to her. 
Bridges v. Graham, 246 N.C. 371, 98 S.E. 2d 492. "Discrepancies and 
contradictions, even in plaintiff's evidence, are for the twelve and not 
for the court," Brafiord v. Cook, 232 N.C. 699, 62 S.E. 2d 327, and 
d o  not justify a nonsuit. Keaton v. Taxi Co., 241 N.C. 589, 86 S.E. 
2d  93. 

The law is well established in this jurisdiction tha t  in ruling upon 
a motion for an involuntary judgment of nonsuit, after all the evi- 
dence of plaintiff and both defendants is in, the court may consider 
so  much of both defendants' evidence, or the evidence of either of 
them, as is favorable to plaintiff or tends to  clarify or explain evidence 
offered by plaintiff not inconsistent therewith, but i t  must ignore 
t h a t  which tends to  establish another and different state of facts or 
which tends to  contradict or impeach the testimony presented by plain- 
tiff. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307; Murray v. Wyatt, 
245 N.C. 123, 95 S.E. 2d 541; King v. Powell, 252 N.C. 506, 114 S.E. 
2d 265. Otherwise, consideration would not be in the light most fav- 
orable t o  plaintiff. Singletary v. Nixon, 239 N.C. 634, 80 S.E. 2d 676; 
Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209. 

Plaintiff's evidence, and the evidence of the defendants Lawrence 
favorable to her, considered in the light most favorable t o  her, tends 
to show, inter alia, that  Homer Lloyd Parrish was guilty of negli- 
gence per se, in operating his pickup truck while under the  influence 
of intoxicating liquor in violation of G.S. 20-138, in failing to  drive 
his automobile on the right half of the highway in violation of G.S. 
20-146, and of failing to  give t o  the  approaching Lawrence automo- 
bile one-half of the main travelled part  of the  road in violation of 
G.S. 20-148, and tha t  such negligence caused a collision of his truck 
a n d  the Lawrence automobile in about the middle of the road, and 
contributed proximately to  plaintiff's injuries, as alleged in her com- 
plaint. Boyd v. Harper, 250 N.C. 334, 108 S.E. 2d 598; Hoke v. Grey- 
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h a n d  Corp,, 226 N.C. 692, 40 S.E. 2d 345. The trial court properly 
denied Homer Lloyd Parrish's motion for judgment of nonsuit made 
a t  the close of all the evidence, and also a similar motion of his wife, 
Mattie Lee Parrish, by reason of the stipulation they made above 
set forth, and their assignment of error thereto is overruled. 

Plaintiff's evidence and the evidence of defendants Parrish and of 
defendants Lawrence favorable to her, considered in the light most 
favorable to her, tends to show, inter alia, that Harry W. Lawrence 
was guilty of negligence per se in failing to drive his automobile on 
the right half of the highway as he was meeting an approaching auto- 
mobile proceeding in the opposite direction in violation of G.S. 20-146, 
and of failing to give to the approaching Parrish truck one-half of 
the main travelled part of the road in violation of G.S. 20-148, and 
of negligence in failing to keep a proper lookout, Clark v. Emerson, 
245 N.C. 387, 95 S.E. 2d 880, as alleged in the complaint. 

Defendants Lawrence contend in their brief that conceding that 
the Lawrence automobile was initially on the wrong side of the road, 
such negligence was insulated by the intervening negligence of the de- 
fendant Homer Lloyd Parrish. Such a contention is not tenable. Harry 
W. Lawrence, according to his own testimony, was travelling 45 miles 
an hour, and according to the testimony of Frank Williams, a wit- 
ness for plaintiff, when the two autoniobiles were about 200 feet 
apart, the Lawrence automobile was on its left side of the road. Par- 
rish, according to Williams' testimony, was travelling 35 miles an 
hour. This evidence would warrant a finding by a jury that Harry 
W. Lawrence, by driving his automobile on his left side of the road 
under the circumstances above set out, in the exercise of ordinary 
care, might have reasonably foreseen that he and the approaching 
Parrish truck would cut back and forth on the road to avoid a colli- 
sion, and the resulting collision in the middle of the road (testimony 
of John A. Cartwright, a witness for the Lawrences) followed so quick- 
ly and is so connected with Harry W. Lawrence's negligence, that i t  
constituted a direct chain of events resulting from the negligence 
of Harry W. Lawrence in driving on his left side of the road, and 
that such negligence on the part of Harry W. Lawrence was a proxi- 
mate cause of plaintiff's injuries. "No negligence is 'insulated' so long 
as i t  plays a substantial and proximate part in the injury." Hender- 
son v. Powell, 221 N.C. 239, 19 S.E. 2d 876. A judgment of involun- 
tary nonsuit of plaintiff's case against the defendants Lawrence on 
the ground that  Harry W. Lawrence's negligence was insulated by 
the intervening negligence of Homer Lloyd Parrish would be im- 
proper, because "the test by which the negligent conduct of one is to 
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be insulated as a matter of law by the independent negligent act of 
another, is reasonable unforeseeability on the part of the original actor 
of the subsequent intervening act and resultant injury." Butner v.  
Spease and Spease v. Butner, 217 N.C. 82, 6 S.E. 2d 808. 

Defendants further contend that Harry W. Lawrence was con- 
fronted with a sudden emergency, that  he acted with due care, and 
they are entitled to a nonsuit. Such contention is without merit. 
This principle is not available to defendants Lawrence on their mo- 
tions for judgment of nonsuit upon the facts here, for the reason 
that taking plaintiff's evidence as :rue, as we are compelled to do 
in considering such a motion (Polarbsky v. Insurance Ass'n., 238 N.C. 
427, 78 S.E. 2d 213), and considering it in the light most favorable to 
her, Harry W. Lawrence by his own negligence in driving his automo- 
bile on the left side of the road under the circumstances above set forth 
brought about or contributed to the emergency. Hoke v. Greyhound 
Corp., 227 N.C. 412, 42 S.E. 2d 593. 

The trial court properly denied Harry W. Lawrence's motion for 
judgment of involuntary nonsuit made a t  the close of all the evidence, 
and also a similar motion by his father, Harry E. Lawrence, by 
reason of the stipulation above set forth, and their assignment of 
error thereto is overruled. 

During the cross-examination of Homer Lloyd Parrish, when he 
was on the stand as an adverse witness for plaintiff, this occurred: 
Homer Lloyd Parrish admitted he had no North Carolina driver's 
license. He was then asked by counsel for the Lawrences: "You've 
been convicted of drunk driving, haven't you?" The trial judge sus- 
tained an objection by Parrish's counsel stating i t  is not competent, 
he would let him put it in later. To this ruling the defendants Law- 
rence did not except. After some colloquy between Lawrence's coun- 
sel and and the judge, the judge stated in effect that  if Parrish had 
been convicted of drunken driving prior to this occasion or subse- 
quent to it, that would be competent, but a conviction of drunk driv- 
ing by Parrish on this particular occasion would be incompetent. To 
this ruling the defendants Lawrence excepted. At this point 'the jury 
was sent to  its room, and in t,he jury's absence counsel for the Law- 
rences asked Parrish: "You have been convicted of driving drunk, 
haven't you?" Ht  replied: "Yes, sir, in Recorder's Court in Rich- 
mond, County as a result of this accident, but I have never been con- 
victed before that  accident of any traffic laws." Defendants Lawrence 
assign as error the exclusion of this evidence, contending i t  was com- 
petent for the purpose of impeaching Parrish's credibility as a 
witness, and they state further in their brief they "do not contend 
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that the evidence of Parrish's ~revious  unappealed conviction for 
drunken driving arising out of the occurrence here in controversy 
should be received as substantive evidence against him." They fur- 
ther assign as error the ruling of the court to the effect that they could 
not ask the general question if Parrish had been convicted, of drunken 
driving. 

In  Swinson v. Nance, 219 N.C. 772, 15 S.E. 2d 284, on cross-exam- 
ination, the defense attorney attempted t o  ask one of the plaintiffs 
in an action for negligence growing out of an automobile collision 
if he had not been convicted of reckless driving as a result of the ac- 
cident. The plaintiff would have answered in the affirmative. Exclu- 
sion of the evidence of conviction was held proper, though counsel 
for defendant stated that he asked the question solely for the pur- 
pose of impeaching the witness. This Court said: "Passing the fact 
that the question was not renewed when the jury returned,, we think 
its exclusion was proper anyway. If the sole purpose was to impeach 
the witness by showing that he had been convicted of a criminal of- 
fense, the question might have been formulated differently. The ques- 
tion tied the testimony to the transaction then under civil investiga- 
tion and the effect, if the evidence should be admitted, was to bring 
before the jury on the question of contributory negligence the fact 
that the plaintiff had been convicted of careless driving by another 
jury because of the same act of negligence. The situation is novel 
as far as we can discover, but we are convinced that  the exclusion 
of the evidence was proper, on this principle ut res magis valeat quam 
pereat." In  reference to this point in the Swinson case, this comment 
appears in 34 N. C. Law Review, p. 291, note 52: "While the evidence 
was offered for the purposes of impeachment, i t  would seem that the 
exclusion of the evidence, had i t  been offered on the issue of the plain- 
tiff's negligence, should follow a fortiori. Cf. Warren v. Pilot Life 
Insurance Co., 215 N.C. 402,2 S.E. 2d 17 (1939)." 

Moseley v.  Ewing, (Supreme Court of Florida, 1955), 79 So. 2d 776, 
was an action to recover damages for personal injuries sustained by 
plaintiff, when the automobile he was driving was hit from the rear 
by an automobile driven by defendant. On cross-examination of de- 
fendant by plaintiff's counsel, defendant, over his objection, was com- 
pelled to answer that he had been convicted of reckless driving and 
fined as the result of such conviction. The Supreme Court of Florida 
held that the admission of this evidence over the defendant's objection 
constituted reversible error, and ordered a new trial. See also Eggers 
v .  Phillips Hardware Co., (Supreme Court of Florida, 1956)) 88 So. 
2d 507. 



N. C.] SPRING TERM, 1960. 799 

Sherwood v.  Murray, (Civil Appeals of Texas, 1950), 233 S.W. 2d 
879, was an action for damages growing out of a collision between 
two automobiles. Plaintiff was a guest in an automobile being driven 
by one A1 Hoffman. Hoffman testified he did not stop a t  the stop 
sign on Blacker Street before entering Stanton Street. On cross-exam- 
ination counsel asked him: "As a matter of fact, you forfeited a bond 
you put up in the police station, didn't you?" The court sustained 
an objection to  the question. It was a fact that  Hoffman did put up 
a sum of money as a bond and forfeited it  by failure t o  appear. The 
Court in its opinion said: "Evidence that Hoffman had forfeited a 
bond he had put up a t  the police station was inadmissible for any 
purpose. . . . By the great weight of authority even evidence of a 
conviction in a criminal prosecution for the very acts which consti- 
tute the negligence sought to be established in a civil suit as the basis 
of liability is not admissible unless such conviction is based on a 
plea of guilty. See Annotations, 31 A.L.R. 262; 57 A.L.R. 504; 80 
A.L.R. 1145. There are a few authorities holding such evidence ad- 
missible to  substantiate evidence as to  the defendant's action. See 9 
Blashfield Cyc. of Automobile Law and Procedure, p. 641, Sec. 6196. 
However, we have found no authority holding evidence of such con- 
viction admissible for the purpose of impeaching the witness." (Em- 
phasis ours). 

Johnson v. Empire Machinery Co., 256 F .  2d 479, and Dunham v. 
Pannell, (1959), 263 F .  2d 725, are distinguishable. I n  the Johnson 
case, Cooper, the defendant's driver, several days after the accident 
paid a fine without insisting on a trial for following too closely. I n  
the Dunham case, the truck driver signed a statement, admitting guilt 
to charge of a traffic offense. I n  McMullen v .  Cannon, (Appellate 
Court o f  Indiana, 1958), 150 N.E. 2d 765, relied on by defendants 
Lawrence, plaintiff, on cross-examination, was asked whether he had 
been convicted of drunk dlriving for the purpose of impeachment. The 
court sustained an objection to  the question. Plaintiff was then asked: 
"On this particular date were you operating your motor vehicle under 
the influence of liquor?" To  which he replied "I was not." The Court 
ordered a new trial holding the question asked, to which an objection 
was sustained, was proper. Tha t  was a different situation from what 
we have here. I n  the instant case Parrish replied that  he had been 
convicted of driving drunk on the occasion when the collision oc- 
curred which formed, the basis of the instant case, but that  he had 
never been convicted before that  accident of any traffic laws. There 
is no evidence so far as the record discloses that  he has been convict- 
ed of the violation of any traffic laws since the collision here. Cer- 
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tainly, driving drunk is a violation of the traffic laws. See Annotation, 
20 A.L.R. 2d 1217: "Cross-examination of automobile driver in civil 
action with respect to arrest or conviction for previous traffic offenses." 

Following our own decision of Swinson v. Nance, supra, with which 
Moseley v.  Ewing, supra, ,seems to be in accord, we hold that the 
court properly excluded the evidence that Parrish had been convicted 
of driving his truck while drunk on the occasion when the collision 
here occurred. To have admitted i t  in evidence for the purpose of im- 
peaching Parrish might, and probably would have caused the jury 
to give such conviction undue weight in this action, wherein plain- 
tiff was seriously injured and asking for large damages. The judge 
told counsel for defendants Lawrence in effect he could ask Parrish 
if he had been convicted of drunk driving before or subsequent to 
the collision here. He declined to ask questions to that effect. If he 
had asked such questions, there is nothing in the record to show that  
he would have received any benefit thereby, and the burden is upon 
defendants Lawrence to show prejudicial error. Johnson v. Heath, 
240 N.C. 255, 81 S.E. 2d 657. The assignments of error by defendants 
Lawrence in respect to these matters are overruled. 

Defendants Lawrence assign as error number 3 that the judge just 
before court recessed in the afternoon sustained upon objection of 
Parrish's counsel this question asked by their counsel on cross-exam- 
ination of plaintiff: "If you didn't tell your father i t  was not Harry's 
fault?" This assignment of error will be disregarded, because i t  is 
not supported by an exception in the record, but only by an exception 
appearing in the assignment of error. Barnette v.  Woody, 242 N.C. 
424, 88 S.E. 2d 223. In  addition i t  is without merit because upon the 
reconvening of court the following morning the judge reversed him- 
self, and the prosecutrix answered the question as follows: "I have 
told my father that I don't blame Harry." 

The other assignments of error by the defendants Lawrence as to 
the evidence, brought forward and discussed in their brief, are not 
meritorious and all are overruled. 

Defendants Parrish have no assignment of error and no exception 
as to the evidence. 

At the close of all the evidence and before the charge defendants 
Lawrence tendered issues, as did defendants Parrish. The court sub- 
mitted to the jury the issues tendered by defendants Lawrence. The 
issues tendered by defendants Parrish included an issue as to whether 
or not plaintiff by her own negligence contributed to  her injuries. De- 
fendants Parrish assign as error the failure of the court to submit 
an issue of contributory negligence. 
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The evidence upon which defendants Parrish rely in respect to 
this assignment of error is contained primarily in the testimony of 
plaintiff, and is to this effect: She was sitting with her knees on the 
seat talking to Harry W. Lawrence, and he was talking to her. She 
was looking a t  Harry, and paying no attention to the road ahead or 
his operation of the automobile. She was paying attention t o  what 
Harry was saying, and she assumes Harry was paying attention to 
what she was saying. She did not tell hirn to look a t  the road. Defend- 
ants Parrish contend if she had been watching the road, she would 
have seen that  Harry W. Lawrence was driving on his left side of 
the road, and could have warned him, and her failure t o  do so was 
contributory negligence. 

Plaintiff's testimony is further to this effect: It was a pretty day 
and the road was dry. The speed of the Lawrence automobile was 
about 40 miles per hour: Harry W. Lawrence testified his speed was 
45 miles an hour. She did not observe anything that  caused her to  
have any complaint about the way Harry was driving a t  the time 
the collision occurred. 

I n  Gardiner v. Travelers Indemnity Co., (Court of Appeals of 
Louisiana), 11 So. 2d 61, the Court said: "Ordinarily, a guest may re- 
ly on the driver to  keep a proper lookout, unless the danger is obvious, 
or is known to the guest, and is apparently not known to the driver. 
The guest cannot be expected to keep the same careful lookout a t  all 
times as the driver is required to keep, and the guest is necessarily 
required to intrust a great part of his safety to the driver. Blashfield, 
Cyclopedia of Automobile Law and Practice, Perm. Ed., Vol. 4, p. 
202, $2411 et seq.; 5 Am. Jur., Automobiles, $476, p. 770." In  our 
Perm. Ed. of Blashfield the page is 541. 

Granting that i t  is the duty of a guest passenger in an automobile 
to exercise ordinary care for his own safety, andl as one item thereof 
to maintain some sort of lookout (Samuels v. Bowers, 232 N.C. 149, 
59 S.E. 2d 787), what constitutes the exercise of ordinary care on 
the part of the guest depends on circumstances. The place occupied 
by the guest is important in determining whether he exercised reason- 
able care, for one on the front seat may have a far better opportunity 
of discovering danger ahead than one on the back seat. 5A Am. Jur., 
Automobiles and Highway Traffic, $ 795. 

In  Darling v. Browning, 120 W. Va. 666, 200 S.E. 737, plaintiff was 
a guest passenger riding on the front seat. The Court said: "In the 
course of the ordinary operation of an automobile under circumstances 
and conditions which may be considered usual for the street or road be- 
ing traveled by it, guests in the automobile are not required to be con- 
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stantly a t  the height of attention and alertness in order to  raise an 
instant alarm if danger should arise. Such strictness of requirement 
would impose an exaction, destructive of the reasonable use and en- 
joyment of automobiles. A guest must not be oblivious to danger but, 
on the other hand, the law does not require tha t  he be annoyingly 
active in vigilance and in proclaiming notice of danger. Such conduct 
may readily result in more harm than good." To the same effect see 
5A Am. Jur., Automobiles and Highway Traffic, $794. See also 60 
C.J.S., Motor Vehicles, p. 545, wherein it  is said: "A guest. . . is not 
bound . . . t o  pay constant attention to the management of the car." 
I n  Lindley v .  Sink, 218 Ind. 1, 30 N.E. 2d 456, 2 A.L.R. 2d 772, the 
Court said: "Ordinarily a passenger in an automobile, having no 
control over the management of the automobile, may rely upon the 
assumption that  the driver will exercise proper care and caution, 
and, therefore, under the facts and circumstances of the particular 
case the passenger may be exercising reasonable care for his safety 
although not keeping a lookout for other cars approaching." See also 
White v.  State Farm Mut. Auto Ins. Co., 222 La. 994, 64 So. 2d 245, 
42 A.L.R. 2d 338 - headnote 4 in A.L.R. See also 5A Am. Jur., Auto- 
mobiles and Highway Traffic, $ 795. 

If Harry W. Lawrence's automobile was on the left side of the 
road, there is nothing in the record to show for what distance i t  had 
been on tha t  side, and nothing to show plaintiff could have seen that  
unless she had been constantly alert. The road was dry, the time 
was 3:45 p. m., there was nothing to obscure the vision of the driver, 
Harry W. Lawrence, and he was driving from 40 to 45 miles an hour 
on a road that  a t  and near the scene of collision was fairly level and 
straight. Harry W. Lawrence testified he had just come out of a curve, 
he could see the highway for several hundlred yards, and he had both 
hands on the wheel looking straight ahead. Homer Lloyd Parrish testi- 
fied he came out of a curve a t  the scene of the collision. It is true 
she testified she was facing Harry W. Lawrence talking to  him, pay- 
ing no attention to  the road ahead or his operation of the automobile, 
but she also testified that he was driving 40 miles an hour, and that  
she observed nothing that  caused her to  complain about the way Harry 
was driving a t  the time the collision occurred. As she was aware of 
these facts, this is not a case where she surrendered herself completely 
to the care of the driver. I n  our opinion, there is no evidence tending 
to show that  plaintiff failed t o  exercise ordinary care for her safety 
which proximately contributed to her injury. The court properly re- 
fused to  submit the issue of contributory negligence tendered by de- 
fendants Parrish. The case of Hunt v .  Wooten, 238 N.C. 42, 76 S.E. 
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2d 326, contains many similar facts, and no issue of contributory 
negligence was submitted. For other cases where no issue of contribu- 
tory negligence was submitted see, Norfleet v. Hall, 204 N.C. 573, 
169 S.E. 143; York v .  York,  212 N.C. 695, 194 S.E. 486. 

All assignments of error to the charge by defendants Parrish and 
defendants Lawrence are to  the first two issues, none by any of the 
defendants to  the damage issue. All these assignments of error brought 
forward and discussed in the briefs of the respective parties have 
been examined, and all are untenable and all are overruled. The court 
gave to  the jury the prayers for instructions prayed by defendants 
Lawrence, which take up according to quotation marks in the charge 
seven pages of the charge. There is nothing in the record to  indicate 
that  the court refused any such prayer of defendants Lawrence, or 
changed a word of these prayers for instructions. It  would^ seem that  
such long prayers for instructions covered every aspect of the law and 
facts, as contended by defendants Lawrence during the trial. 

Defendants Lawrence assign as errors certain parts of the charge 
which they contend contain improper comments by the judge on the 
weight and sufficiency of the evidence, and show bias on the part of 
the judge which deprived them of a fair trial. Defendants Parrish 
make no such contentions. We find nothing in the record and charge 
to support such contentions as to  the conduct and language of the able 
and learned jurist who presided a t  the trial. 

All assignments of error brought forward and discussed in the briefs 
of defendants Parrish and of defendants Lawrence are overruled. I n  
the trial below we find as to defendants Parrish and as to  defendants 
Lawrence 

No error. 

AR!FHU,R L. PHARR v. LINN D. GARIBALDI, CHAIRMAN, AND EDGAR 
GURGANUS, JAMES M. PARROTT, JR., DR. HARLEY SHANDS, 
DR. M. B. DAVIS, W. W. BHOPE, MRS. J. MELVILLE BROUGHTON, 
MEMBERS OF THE NORTH CAROLINA STATE PRISON COMMISSION, AND 

WILLIAM F. BAILEY, DIRECTOR OF PR180NS. 

(Filed 30 June, 1960.) 

1. Prisons § 1: State § 3a- 

A suit against the members of the State Prison Commission and the 
Director of Prisons to enjoin the maintenance and operation of a prison 
and the enlargement thereof, without allegation of any unlawful con- 
duct on the part of the individual defendants, is a suit against the 
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State and may not be maintained, there being no constitutional or legis- 
lative waiver of the State's immunity to  suit in such instance. 

a. Prisons 8 I- 
The Director of Prisons, subject to the rules and regulations adopted 

by the State Prison Commission, is expremly authorized to designate 
where prisoners committed to his custody shall serve their sentences, and 
the Commission has the discretionary authority to determine whether 
the operation of a particular prison should be continued or enlarged, 
and whether such prison should be operated a s  a ,  "minimum security 
prison". Constitution of North Carolina, Art. XI, Sections 1, 4, 6, G.S. 
l 4 8 l ( b ) ,  G.S. l 4 & l ( c ) ,  G.S. 148-4, G.8. 148-6, G.S. 148-26, G.S. 148- 
33.1. 

8. Same: Nuisance 8 l- 
The maintenance and operation of a prison, even though it be a "min- 

imum security prison" is not a nuisance per se, but is a necessary gov- 
ernmental function and may not be enjoined in a n  action against the 
prison officials in the absence of allegation of abuse of discretion or 
want of good faith in  the discharge of their statutory duties, or any un- 
lawful o r  unauthorized conduct on their part, and in the absence of 
such elements, any depreciation in the market value of real estate in 
the vicinity of a prison is damnum abaque Cjuria. 

4. Administrative Law 8 8- 

The courts have no authority to  interfere with the exercise of a dis- 
cretionary power by a state agency or commission except in eases of 
manifest abuse of discretion or some unauthorized or  unlawful conduct 
on the part of the officials in  charge. 

5. Prisons § 1 : Evidence § 3- 
It is a matter of common knowledge that, notwithstanding all  efforts 

of prison authorities, prisoners do escape from maximum security pri- 
sons a s  well a s  minimum security prisons, and that  escaped prisoners, 
a s  well a s  persons who a r e  not prisoners, have committed crimes both 
in the neighborhood of prisons and elsewhere. 

6. Prisons § 1: Nuisance 8 7- Maintenance of prison may not  be en- 
joined in absence of allegation of any unauthorized o r  unlawful con- 
duct  on  par t  of officials. 

Allegations t o  the effect tha t  prisoners a t  a minimum security prison 
a r e  not closely confined or  guarded and actually go on the property and 
into the homes of residents of the area, without allegation that  the pri- 
son authorities promulgated any policy or any rule permitting prisoners 
to roam the neighborhood a t  will o r  invade private property, o r  tha t  the 
authorities had failed to  punish such violations of its rules as  did oc- 
cur, or had failed to discharge or discipline subordinate employees who 
may have granted liberties to prisoners in violation of its policy, a re  
insufficient basis for the abatement of the maintenance of the prison 
a s  a nuisance, and i t  is error fo r  the court upon such allegations to en- 
ter  a n  interlocutory order restraining the maintenance of the prison 
a s  a minimum security prison. 
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7. Pleadiags § 2- 
Plaintiff must plead a municipal ordinance relied upon by him. 

8. Municipal Corporations 5 34: Injunctions 5 4- 
An individual may not seek to restrain the violation of a municipal 

zoning ordinance upon mere allegation of the conclusions that defend- 
ant's use was a violation of the ordinance and would result in irrepar- 
able injury to plaintiff, but plaintiff is required to allege the facts sup- 
porting the conclusions of defendant's violation of the ordinance and 
irreparable injury to plaintiff. 

APPEAL by defendants from Thompson, Special Judge, December 
Special Term, 1959, of WAKE. 

Civil action to enjoin (1) the maintenance and operation of Camp 
Polk Prison, (2) the construction of buildings for enlargement there- 
of, and (3) the removal of buildings heretofore constructed in vi- 
olation of zoning ordinances of the City of Raleigh. 

The allegations of the (amended) complaint, summarized or quoted, 
are as follows: 

Plaintiff resides on Lake Boone Trail on property located (1) with- 
in one mile of the corporate limits of Raleigh, (2) within an area zoned 
for residential use, and (3) "in close proximity" to Camp Polk Prison. 

Defendants, except William F. Bailey, are members of the State 
Prison Commission. Defendant Bailey is Director of Prisons. Their 
respective official duties are defined in G.S. 148-1. They maintain and 
operate, "in their official capacities," a prison in Wake County 
identified as Camp Polk Prison. 

Camp Polk Prison is located northwest of Raleigh in a thickly in- 
habited area. There are approximately five hundred residences with- 
in a radius of one mile of said prison. Par t  of the Camp Polk Prison 
property is located within one mile of the corporate limits of Raleigh 
and within an area (over which the City of Raleigh has zoning author- 
ity) zoned, for residential use only. A public school, LeRoy Martin 
Junior High School, attended by approximately 473 school children, 
and Meredith College, attended by approximately 750 young ladies, 
are "located nearby." 

Camp Polk Prison "is presently inhabited by approximately 400 
prisoners, and is now being expanded to provide for an additional 
300 prisoners." 

". . . plaintiff is informed and believes the said Camp Polk Prison 
is maintained and operated by the defendants as a 'minimum security 
prison,' that as such its inhabitants are not closely confined and are 
not closely guarded, that  said inhabitants are given considerable 
freedom and that  as a result thereof the prisoners roam the neighbor- 
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hood a t  will and that  the said prisoners actually go onto property and 
to the homes of residents of the area, putting said residents in fear 
of their persons and even of their lives and constituting a threat to 
the safety of the persons and property of said residlents; that  escapes 
from the prison are numerous and frequent and that  escapees and 
discharged inhabitants of the prison have committed serious crimes, 
including rape and murder, in the area; that  the operation of the 
said prison in such a manner has created an intolerable condition, 
which seriously affects the residents of said area and constitutes a 
continuing nuisance, and unless said nuisance is abated, the residents 
of the said area will continue to be subjected to  the said intolerable 
conditions and will thereby be denied the use and enjoyment of their 
property." 

The City of Raleigh, pursuant to  G.S., Chapter 160, Article 14, 
and Section 100 of its charter (Chapter 1184, Session Laws of 1949, 
as amended), adopted comprehensive zoning ordinances. Section 24- 
12(f) of the Raleigh City Code prohibits the erection or enlargement 
of a prison within a residential district. 

'l. . . on or about 1 June 1959, after the adloption and effective 
date of said zoning ordinances, the defendants commenced enlarge- 
ment of the Camp Polk Prison by erecting additional buildings of 
a nonresidential character within the said residential district, and 
tha t  said buildings are now under construction, which such action 
is in violation of Section 24-12(f) of the City Code of Raleigh." 

"Plaintiff has no plain, speedy or adlequate remedy a t  law to pre- 
vent the acts and conduct aforesaid and such conduct renders plain- 
tiff's premises and property undesirable, uninhabitable in peace and 
security, and is resulting in its diminished value, and unless the same 
is abated, plaintiff will suffer and is now suffering irreparable dam- 
age and loss." 

Upon the foregoing allegations, plaintiff prays that  defendlants be 
"perpetually and permanently" enjoined and restrained as set forth 
above. 

Defendants demurred, asserting as grounds therefor, in substance, 
the following: The complaint does not state facts sufficient to  con- 
stitute a cause of action against them in that  (1) the court has no 
jurisdiction to control the discretion of an agency of the State en- 
gaged in the performance of a governmental function, (2) the State 
is the real party whose action would be controlled by the injunctive 
relief sought, and ( 3 )  defendants are not subject to suit for the cause 
alleged. 

The cause came on before Judge Thompson for hearing (1) on 
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defendants' demurrer and (2) on return of an order tha t  defendants 
"show cause, if any there be, why the injunction as prayed for by 
the plaintiff should not be granted until the final determination of 
this action." 

On December 15, 1959, Judge Thompson, after hearing, entered 
an order overruling defendants' demurrer. Defendants excepted. There- 
after, plaintiff and, defendants presented affidavits relevant to  the 
issuance of a restraining order pending final determination of the 
action. 

On December 16, 1959, Judge Thompson entered a "Temporary 
Restraining Order," which, after recitals, contains these provisions: 

ll. . . it appears to the court tha t  there is probable proof of the 
maintenance of the nuisance alleged in the complaint, in tha t  
i t  appears, prima facie from the affidavits offered by the plain- 
tiff tha t  prisoners a t  the Camp Polk Prison have from time to 
time been allowed and permitted to  be away from custodial 
supervision of the prison and t o  wander about the neighborhood 
in the vicinity of the prison unguarded. 
"IT I S  ORDERED,  ADJUDGED AND DECREED,  tha t  the 
defendlants be and each of them hereby is, until further order 
of the Court, enjoined and restrained from establishing and 
maintaining a prison policy for Camp Polk Prison allowing prison- 
ers to be away from guarded supervision in the vicinity of the 
camp and t o  roam a t  will about the surrounding neighborhood; 
and i t  is further ordered and adjudged tha t  this order and in- 
junction remain in effect during the pendency of this action and 
until further order of the court." 

Defendants excepted to the signing and entry of said order, spe- 
cifically to  the quoted portions thereof, and appealed. 

On December 17, 1959, upon application of the Attorney General, 
counsel for defendants, the Chief Justice ordered that  the execution 
of Judge Thompson's judgment of December 16, 1959, "be and the 
same is hereby stayed pending final determination of an appeal to  
be filed, by the defendants with the Supreme Court of North Caro- 
lina." 

On January 14, 1960, this Court, upon defendants' application. 
issued its writ of certiorari for review of the order of December 15, 
1959, overruling defendants' demurrer t o  the complaint. 

I n  this Court, defendants filed a demurrer ore tenus in which they 
set forth, summarily stated, these additional grounds of objection: 
(1) The facts alleged in the complaint are insufficient to show plain- 
tiff has suffered or will suffer irreparable or special damage. (2) No 
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facts are alleged1 in the complaint that  defendants have acted un- 
lawfully or in palpable abuse of their discretion. 

Jordan, Dawkins & Toms for plaintiff, appellee. 
Attorney General Bruton, Assistant Attorney General Moody and 

Giles R. Clark and Carl C. Churchill, Members of Staff, for defend- 
ants, appellants. 

BOBBITT, J .  Analysis of the complaint discloses: 
1. The action is solely for injunctive relief, specifically t o  require 

defendants, in their official capacities, to discontinue operation of 
Camp Polk Prison on the site where i t  has been and is now main- 
tained. 

2. Plaintiff's property is on Lake Boone Trail, within one mile of 
the corporate limits of Raleigh and "in close proximity" t o  Camp 
Polk Prison. A part of Camp Polk Prison is also located within one 
mile of the limits of Raleigh. 

3. There are approximately five hundred residences within a radius 
of one mile of Camp Polk Prison, but there is no allegation that  
plaintiff's property is within this area. 

4. Escapees and other prisoners, including discharged prisoners, 
have committed serious crimes "in the area" surrounding Camp Polk 
Prison, or have trespassed upon the property of residents "of the area" 
in such manner as to constitute a threat to the safety of such persons 
and their property, but i t  is not alleged that  any such incident has 
occurred on plaintiff's property or in the immediate vicinity thereof 
or that  plaintiff or any member of  his household has been directly 
affected thereby. 

5. The alleged ground for injunctive relief is the apprehension that  
plaintiff's safety and property is endangered by acts of escapees and 
other prisoners, including discharged prisoners, on property beyond 
the limits of Camp Polk Prison; but there is no allegation that any 
condition exists within tho limits of Camp Polk Prison that  consti- 
tutes an annoyance to  plaintiff or adversely affects his property. 

It is here noted that the decisions upon which plaintiff relies, cited 
below, relate to factual situations where the plaintiff owned property 
contiguous, in whole or in part, to the prison property, or so close as 
to be directly affected by conditions within the jail or prison. All, 
except the Totten case, deal with annoyances such as alleged un- 
sanitary conditions, obscene, boisterous and disorderly conduct, in- 
vasion of privacy by exposure of the plaintiff's premises to the view, 
remarks and gesticulations of prisoners, etc. 

The State Prison Department was created by G.S. 148-l(a) as 
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the State's agency for the performance of an essential governmental 
function. A suit against the State Prison Department eo nomine is 
essentially a suit against the State. Hence, absent constitutional or 
legislative authority therefor, plaintiff could not maintain such suit. 
Moody v. State Prison, 128 N.C. 12, 38 S.E. 131; Schloss v .  Highway 
Commission, 230 N.C. 489, 53 S.E. 2d 517, and cases cited. 

While a suit against State officials is not necessarily a suit against 
the State, "where the state, although not a party t o  the record, is the 
real party against which relief is sought, and where a judgment for 
the plaintiff, although nominally against the officer as  an individual, 
could operate t o  control the action of the state or subject i t  t o  liabili- 
ty," such suit "is to  be deemed a suit against the state, and is not 
maintainable unless the state has consented t o  be sued." 49 Am. Jur., 
States, Territories, and Dependencies $ 92; Vinson v. O'Berry, 209 
N.C. 287, 183 S.E. 423. Whether a suit against State officials is a 
suit against the State "is to be determined by the essential nature 
and effect of the proceeding." Ford Motor Cb. v. Treasury Department, 
323 U.S. 459, 89 L. Ed. 389, 65 S. Ct. 347, and cases cited. 

I n  Schloss v. Highway Commission, supra, Barnhill, J .  (later C. J.), 
said: "When public officers whose duty it  is to  supervise and direct 
a State agency attempt to  enforce an invalid ordinance or regulation, 
or invade or threaten to  invade the personal or property rights of a 
citizen in disregard of law, they are not relieved, from responsibility 
by the immunity of the State from suit, even though they act or 
assume to act under the authority and pursuant t o  the directions of 
the State." (Our italics) A statement t o  like effect was made by 
Devin, J. (later C. J.), in Teer v. Jordan, 232 N.C. 48, 59 S.E. 2d 359. 

The official status of defendants, standing alone, does not im- 
munize them from suit. Whether plaintiff can maintain this action 
depends upon the essential nature and effect of the proceeding, speci- 
fically whether the facts alleged, if true, are sufficient to  show plain- 
tiff's rights have been invaded or threatened by unlawful conduct on 
the part of defendants. 

It is noted that,  while the time, place and circumstances of such 
incidents are not alleged, the complaint contains general allegations 
as to  crimes and trespasses heretofore committed "in the area." It is 
noted further there is no allegation as to  what incidents, if any, oc- 
curred while defendants have held their alleged respective official 
positions. Even so, plaintiff does allege, upon information and belief, 
that  Camp Polk Prison is maintained and operated by defendants, 
"in their official capacities," as a "minimum security prison" and 
that  "its inhabitants are not closely confined and are not closely 
guarded" and are given "considerable freedom." 
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Under the provisions of Article X I  of the Constitution of North 
Carolina, the General Assembly has plenary authority to provide 
for a State Prison System. It is noted that  Section 1 thereof expressly 
authorizes "the employment of such convict labor on public works 
or highways, or other labor for public benefit, and the farming out 
thereof, where and in such manner as may be provided by law; but 
no convict shall be farmed out who has been sentenced on a charge 
of murder, manslaughter, rape, attempt to  commit rape, or arson." 
Sections 4 and 5 of Article X I  expressly recognize that  rehabilitation 
of a prisoner as well as punishment for past criminal conduct is a 
proper function of prison administration. 

The State's prison policy, as defined by the General Assembly, con- 
templates that  able-bodied prisoners shall engage in useful labor, 
either on the prison premises or elsewhere, G.S. 148-6, and so "re- 
duce the cost of their keep while enabling them to  acquire and re- 
tain skills and work habits needed to secure honest employment after 
their release," G.S. 148-26. Also, see G.S. 148-33.1 relating to  pris- 
oners granted the option of serving sentences under the "work re- 
lease plan" therein authorized. The cited provisions, as well as pro- 
visions with reference to  paroles, G.S. Chapter 148, Article 4, are 
predicated upon the idea that  the ability as well as the disposition 
of released prisoners t o  engage in honest employment and become 
law-abiding members of society is calculated t o  serve the best in- 
terests of the State and of its citizens. 

The statutory responsibility of the State Prison Commission, t o  
be exercised a t  meetings held as provided, is "to formulate general 
prison policies, to  adopt prison rules and regulations, t o  approve 
budgetary proposals of the State Prison Department, and to advise 
with the Director of Prisons on matters pertaining t o  prison admin- 
istration." G.S. 148-l(b).  The statutory duty of the Director of Pri- 
sons, as executive head of the Department, is to  ('administer the af- 
fairs of the State Prison Department subject to  the duly adopted, poli- 
cies and rules and regulations of the Commission." G.S. 148-l(c).  
The Director of Prisons, subject t o  the rules and regulations of the 
Commission, is expressly authorized t o  designate the places of con- 
finement within the State Prison System where prisoners committed 
to  his custody shall serve their sentences. G.S. 148-4, as amended by 
Chapter 109, Session Laws of 1959. 

"The erection and operation of prisons and jails, whether by the 
state, a county, or a municipality, is a purely governmental function, 
being an indispensable part of the administration of the criminal law, 
. . . They are a part of the police system for the preservation of order 
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and the security of society, and are established by the state in the 
exercise of its sovereign powers, in performance of its duty to provide 
for the custody, employment, and maintenance of convicts. They are 
a public necessity." 41 Am. Jur., Prisons and Prisoners 8 3 ;  Burwell 
v. Comrs. of Vance County, 93 N.C. 73; Moody v. State Prison, supra. 

"It is true that  nobody would be pleased a t  the erection of a jail 
in the vicinity of his residence, but i t  must be built somewhere. It is 
a public necessity. It is authorized by law. I n  no sense, or rather in 
no legal sense, is i t  a nuisance. Nothing tha t  is legal in its erection can 
be a nuisance per se; much less can tha t  which public necessity de- 
mands be one." Bacon v. Walker, 77 Ga. 336. 

A prison is not a nuisance per se. Hence, the construction of a prison 
on a site selected by public officials pursuant to statutory authority 
will not be enjoined. Burwell v. Comrs. of Vance County, supra; 
Bacon v. Walker, supra; Hughes v. McVay, 113 Wash. 333, 194 P. 
565, 14 A.L.R. 681 ; Baptist Church of Madisonville v. Webb (Texas), 
178 S.W. 689. Smith, C. J., speaking for this Court in Burwell v .  
Comrs. of Vance County, supra, said: "For if they could thus have 
the aid of the Court, so could residents of any other part  of the town, 
for the same and, perhaps stronger reasons, because more thickly 
settled, as well as contiguous proprietors could prevent the erection 
elsewhere. The special damage in such case is incidental to  what the 
general interest of the community requires and becomes damnum 
absque injuria. Otherwise no jail could be built within the town if 
parties interested as  these plaintiffs choose to  object." 

Whether the  maintenance and operation of a prison on the Camp 
Polk site shall be conducted, either as a t  present or as enlarged by 
the construction of additional buildings and facilities, is a matter 
for determination by the State Prison Commission in the exercise 
of its discretion. G.S. 148-3; G.S. 148-5. hloreover, a minimum securi- 
t y  prison is not a nuisance per se; and, absent allegations tha t  de- 
fendants are acting otherwise than in good faith in the discharge of 
their statutory duties, whether Camp Polk Prison shall be operated 
as a '"minimum sedurity prison" is likewise a matter for determina- 
tion by the Commission in the exercise of its judgment and discretion. 

As succinctly stated by Devin, C'. J., in Williamston v. R. R., 236 
N.C. 271, 72 S.E. 2dl 609: "Courts will not undertake to control the 
exercise df discretion and judgment on the part  of the members of a 
commission in performing the functions of a State agency." When 
discretionary authority is vested in such commission, the court has 
no Dower to substitute i ts  discretion for tha t  of the commission; and, 
in the absence of fraud, manifest abuse of discretion or conduct in ex- 
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cess of lawful authority, the court has no power to intervene. Sanders 
v.  Smithfield, 221 N.C. 166, 19 S.E. 2d 630; Mullen v. Louisburg, 225 
N.C. 53, 33 S.E. 2d 484, and cases cited. For a full exposition of this 
well established principle of law, see opinion of Barnhill, C. J., in 
Burton v. Reidsville, 243 N.C. 405, 407, 90 S.E. 2d 700. 

The complaint contains no allegation that  defendants have acted 
fraudulently or in such arbitrary manner as t o  constitute a manifest 
abuse of discretion. There is no allegation that  the Commission has 
adopted, any policy, rule or regulation permitting prisoners to roam 
the neighborhood a t  will or to go onto the property or to the homes 
of residents in the area. Nor is there any allegation that  defendants 
have failed in any way to use all means a t  their disposal t'o punish 
such violations of its rules and regulations as occur and to prevent re- 
currence of such violations in the future. Nor is there any allegation 
that defendants have failed to discipline or discharge subordinate em- 
ployees who may have granted liberties to prisoners in violation of 
the Department's policy, rules or regulations, or who may have been 
negligent in the enforcement of the Department's policy, rules and 
regulations. It is common knowledge that, notwithstanding all ef- 
forts of the State Prison Commission and of the Director of Prisons, 
prisoners do escape from maximum security prisons as well as from 
minimum security prisons; and that  escaped prisoners, 'as well as 
persons who a're not prisoners, have committed crimes both in the 
neighborhood of prisons and elsewhere. 

Since plaintiff does not allege that defendants have established and 
maintained or that they threaten to  establish and maintain "a prison 
policy for Camp Polk Prison allowing prisoners to  be away from 
guarded supervision in the vicinity of the camp and to roam a t  will 
about the surrounding neighborhood," the interlocutory order re- 
straining defendants from establishing and maintaining such prison 
policy was improvidently entered and is vacated. 

Plaintiff directs our attention to this statement from 41 Am. Jur., 
Prisons and Prisoners $ 8: "Authority to erect and maintain such 
an institution does not carry with it authority so to manage and con- 
duct i t  as to create a nuisance, and if a penal institution is maintained 
in such a manner as unreasonably to interfere with the comfort, use, 
and enjoyment of property in the neighborhood, the maintenance there- 
of may be restrained as a nuisance or may warrant the recovery of 
damages." Also, see 66 C.J.S., Nuisances 8 53. All cases cited in sup- 
port of these general statements are referred to herein. Indeed,, the 
opinion in Burwell v. Comrs. of Vance County supra, states, by way 
of dictum, that  a directly affected property owner may reasonably 
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require that a jail be so managed "as to occasion as little inconven- 
ience and discomfort to those living near as is consistent with the 
public purposes to be subserved." 

Pritchett v. Board of Com'rs., 42 Ind. App. 3, 85 N.E. 32, is the 
only decision that has come to our attention in which it was held 
that plaintiff was entitled to injunctive relief. It was held that the 
plaintiff was entitled to relief from the nuisance of invasion of his 
privacy by prisoners looking into his house through open jail windows, 
specifically, that plaintiff was entitled to have the windows of the jail 
next to his residence kept closed. 

In  Pritchett, it was also held that  the County Commissioners were 
not liable for damages on account of the way a jail was conducted, 
but the sheriff, who had control of the prisoners, and the jailor, who 
had control of the jail, may be liable. I n  the latter respect, Wehn v. 
Commissioners of Gage County, 5 Neb. 494, 25 Am. Rep. 497, and 
City of Bowling Green v. Rogers, 142 Ky. 558, 134 S.W. 921, 34 L.R.A. 
(N.S.) 461, are in accord. In  this connection, see Threadgill v. Com- 
missioners, 99 N.C. 352, 6 S.E. 189. 

I n  Dunkin v. Blust, 83 Neb. 80, 119 N.W. 8, the court, a t  the in- 
stance of a taxpayer, enjoined the construction of a village jail sole- 
ly on the ground the trustees of the village had not complied with 
statutory provisions requiring (1) publication of notice of the esti- 
mated expense and (2) appropriation of funds to  defray such ex- 
pense. The relevancy of this decision is not apparent. 

In  Long v. Elberton, 109 Ga. 28, 34 S.E. 333, 46 L.R.A. 428, 77 Am. 
St. Rep. 363, plaintiff instituted the action against City of Elberton 
for the recovery of damages. He alleged defendant had selected and 
built a "City Prison" within one hundred feet of his property, which 
included a hotel in which he and his family resided. He alleged de- 
fendant maintained this prison in such manner as to constitute a 
nuisance, alleging with particularity the offensive conditions a t  said 
prison which rendered his property less desirable and impaired its 
market value. A judgment, sustaining demurrer to  amended com- 
plaint, was affirmed. 

Plaintiff cites District of Columbia v. Totten, 5 F. 2d 374, 40 A.L.R. 
1461, as directly in point and quotes extensively from the opinion. 
I n  substance, Totten alleged, and offered evidence tending to estab- 
lish, these facts: Totten owned a tract of land in Fairfax County, 
Virginia. The District of Columbia, referred to in the opinion as a 
municipal corporation, acquired "a neighboring and partly contiguous 
tract of land" in Fairfax County, Virginia, and commenced con- 



814 IN T H E  SUPREME COURT. [252 

struction of permanent structures and buildings thereon for use as 
a workhouse and prison. This construction work was done by prison 
labor. Prisoners so engaged and other prisoners were insufficiently 
guarded, frequently escaped and as escapees or prisoners overran the 
community, specifically the premises of Totten, terrorizing the resi- 
dents t o  such extent that  Totten and his family were compelled to  
abandon their home and live elsewhere. A judgment in favor of Tot- 
ten against the District of Columbia, in accordance with verdict, was 
affirmed by the District of Columbia Court of Appeals (a  three-judge 
court), Chief Justice Martin dissenting. 

It appears that  Totten's recovery was for damages he sustained 
"on account of his being deprived of the enjoyment of the use of his 
premises, on account of a nuisance maintained by the defendant in 
the manner in which it  attempted to  perform the function of keep- 
ing prisoners and using prison labor t o  build1 the prison in which to 
keep them." (Our italics) Whether Totten was entitled to  injunctive 
relief was not involved or discussed. As to  the right t o  recover dam- 
ages, the Totten case appears to  be in conflict with decisions hereto- 
fore cited unless a distinction is drawn from the fact that  the District 
of Columbia had constructed and operated a prison outside of its own 
territorial limits. 

Plaintiff does not attempt t o  allege a cause of action for damages 
against the defendants as individuals. In this connection, see Smith v.  
Hefner, 235 N.C. 1, 7, 68 S.E. 2d 783, and cases cited. Nor does he 
attempt t o  allege a cause of action for damages against the State. 
Rather, he asks the court to  require the defendants to  do what must 
be done, if a t  all, in the exercise of their discretionary authority as 
public officials. Obviously, defendants, as individuals, have no author- 
iky with reference to  the maintenance of the State Prison System. 

The Commission, in the exercise of its official duties, is the State 
agency empowered by the General Assembly to perform an essential 
governmental function. If it  cannot maintain Camp Polk Prison a t  
its present location, the State itself cannot do so. Hence, plaintiff's 
action, in its essential nature and effect, is an action against the 
State. The facts alleged are insufficient to  entitle plaintiff to main- 
tain such action. 

We have not overlooked plaintiff's allegations that  the present site 
of Camp Polk Prison is in an area restricted to  residential use by 
toning ordinances of the City of Raleigh. Too, we are advertent t o  
the fact that  the demurrers do not specifically assert a failure of plain- 
tiff to allege a cause of action in this respect. Obviously, this was 
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considered a secondary phase of the case. Indeed, plaintiff submitted 
no argument bearing thereon. 

Plaintiff pleaded, by general reference, the charter of the City 
of Raleigh, and Chapter 160, Article 14, of the General Statutes. I n  
respect of zoning, these are enabling acts. Also, plaintiff pleads, by 
specific reference, "Section 24-12(f) of the City Code of Raleigh," 
ostensibly a provision of a zoning ~rd~inance;  but plaintiff does not 
plead, by reference or otherwise, any ordinance provision purport- 
ing to restrict to residential use the area in which Camp Polk Prison 
is located. Where a plaintiff bases his right of action on the provisions 
of a city ordinance, such ordinance must be pleaded. G.S. 160-272; 
Lutz Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 343, 88 S.E. 
2d 333. 

Moreover, the facts alleged as to  the location of plaintiff's property 
are insufficient to show he is entitled to  relief on the ground that the 
operation and maintenance of Camp Polk Prison is a nonconforming 
use in violation of a city ordinance. Shelby v .  Lackey,  236 N.C. 369, 
72 S.E. 2d 757; Harrington & Co. v. Renner, 236 N.C. 321, 327, 72 
S.E. 2d 838; Goldsboro v. Supply Co., 200 N.C. 405, 157 S.E. 58. "It 
is not enough for the plaintiff to allege simply that  the commission 
or continuance of the act will cause him injury, or serious injury, or 
irreparable injury; but he should allege the facts, from which the 
court may determine whether or not such injury will result." McIn- 
tosh, North Carolina Practice and Procedure, 853(2) ; Bogey v. 
Shute, 54 N.C. 180; Lewis v. Lumber Co., 99 N.C. 11, 5 S.E. 19; 
Porter v. Armstrong, 132 N.C. 66, 43 S.E. 542. 

We are constrained to hold that  plaintiff's allegations as to alleged 
violations of zoning ordinances and as to alleged irreparable injury 
are legal conclusions and that  plaintiff's factual allegations are in- 
sufficient to  state a cause of action on this ground. 

Under the ,circumstances set forth, this Court sustains defendants' 
demurrers. Hence, the order of December 15, 1959, overruling de- 
fendants' original demurrer, is reversed and vacated. 

Reversed. 
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PUBLIC SERVICE OOMPANY O F  NORTH CAROLINA, INC. v. 
!FHE CITY O F  SHELBY. 

(Filed 30 June, 1960.) 

Injunctions 8 18- 
Upon the hearing of a n  order to  show cause why a temporary r e  

straining order should not be continued to the flnal hearing, the ulti- 
mate issues a r e  not before the court, but the court is required to as- 
certain only if there is probable cause that  plaintiff will be able to p r e  
vail on the merits and whether there is reasonable apprehension of 
irreparable loss to plaintiff if the temporary order is not continued to 
the hearing. 

Upon the hearing of a n  order to show cause, i t  is the duty of the court 
to  consider the inconvenience and damage which would result to d e  
fendant upon the continuance of the order, a s  well a s  the beneflt that  
will accrue to plaintiff. 

Injunctions fj 9- 
While the invasion of the franchise right of a corporation is subject 

to injunction, a s  a general rule a preliminary order will not be issued 
or  continued unless a reasonably clear showing of irreparable injury 
is made out. 

Same: Injunctions 8 1- Injunction should n o t  be continued to the 
hearing when dissolution would n o t  resul t  in irreparable injury. 

In a n  action to restrain a municipality from constructing facilities 
to furnish gas to a customer outside its corporate 1Lmit.a under a con- 
tract between the city and such customer, instituted by a utility having 
no contract to serve such customer, on the ground that  the city's service 
to such customer would invade i ts  franchise rights, there can be no 
irreparable injury sufficient t o  support the continuance of a temporary 
order, since, if the city should establish its right upon the flnal hear- 
ing to  serve such customer, the injury would be damnum absque injuria, 
and if the city should not prevail upon the flnal hearing, the invasion 
of the franchise right would be remedied by the flnal judgment and the 
possible loss of proflts to plaintiff mould be ascertainable and recover- 
able. 

Appeal a n d  E r r o r  8 1- 
The Supreme Court will not ordinarily review matters not ruled on 

or adjudicated i n  the lower court. 

Injunctions 88 9, 13- 
Where, in a n  action by a public utility to  enjoin a municipality from 

constructing facilities for furnishing gas to a customer outside its corp- 
orate limits, plaintiff fails to show irreparable injury and the court 
flnds that  the city is authorized by law to furnish such service. G.S. 
160-255, the dissdlution of the temporary restraining order will not 
be  disturbed, the ultimate questions relating to the invasion of plain- 
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tiffs franchise rights, whether the city was precluded from furnishing 
such service by a consent judgment theretofore entered, and whether 
the furnishing of such service was ultra vires the city, being for de- 
termination upon the final hearing. 

7. Municipal Corporations § 4: Utilities Commission § 2-- 

The authority of a municipality to extend its public utilities to cus- 
tomers residing outside its corporate limits, G.S. 160-255, and to do so 
without a certificate of public convenience and necessity when no rev- 
enue bond issue is involved, is subject to reasonable limits, not only 
in  regard to the territorial extent of the venture, but also in regard 
to the public benefit, not only a s  to residents of the city, but also in 
regard to the rate structure in the area and the possible result of dis- 
crimination in rates, the increase in  rates to customers of utilities 
operating within the territory, and damage to the capital structure of 
such utilities. 

APPEAL by plaintiff from Froneberger, J., in Chambers 24 December 
1959, CLEVELAND. 

Action was instituted 10 December 1959. 
The complaint as amended alleges in substance: 
Plaintiff is a quasi-public domestic corporation and defendant a 

municipal corporation. Plaintiff is engaged in the transmission, dis- 
tribution and sale of natural gas for compensation, subject to reg- 
ulation by the North Carolina Utilities Commission under Chapter 
62 of the General Statutes of North Carolina. In  1951 the Commission 
issued to plaintiff a certificate of convenience and necessity for speci- 
fied areas wholly within the State including the entire county of Cleve- 
land. The City of Shelby refused plaintiff a franchise for the area 
within its corporate limits. Plaintiff has constructed its main trans- 
mission pipe line across and through the southern section of Cleve- 
land County and carries on business and sells gas a t  rates fixed by the 
Commission for various types and classes of natural gas services, in- 
cluding industrial and manufacturing establishments of all kinds. I ts  
service is of high quality and adequate t o  meet the needs of all cus- 
tomers; its rates are reasonable, lawful and proper, as fixed and ap- 
proved by the Commission. Plaintiff is ready, able and willing to 
adequately serve all in Cleveland County accessible to  its facilities 
or any reasonable and proper extension thereof. 

Plaintiff has constructed and laid an extension from its main line 
to the plant of Fiber Industries, Inc. (hereinafter called "Fiber"), 
situate near the village of Earl in Cleveland County. Earl is about 
six miles from Shelby. This extension is adequate to serve Fiber and 
all other users of natural gas in that vicinity. 
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I n  1954 defendant, City of Shelby, applied to the Commission 
for a certificate of convenience and necessity to construct a trans- 
mission line from a line of Transcontinental Gas Pipe Line Corpora- 
tion to the City of Shelby and to distribute and, sell natural gas with- 
in and beyond its corporate limits, the proposed line and system to 
be constructed with the proceeds of revenue bonds to be issued by 
defendant pursuant to the Revenue Act of 1938 (G.S. 160-421). On 19 
January 1954 the Commission granted to defendant a certificate 
authorizing service within the corporate limits of the City but not 
otherwise. Defendant appealed from the provisions of this order re- 
stricting service to  the area within the corporate limits. At this time 
Pittsburgh Plate Glass Company was planning to construct a plant 
near Shelby; defendant desired to serve gas to this plant and feared 
it would locate elsewhere unless this was permitted. Plaintiff had 
entered a protest in defendant's proceeding before the CommissiGn 
and thereby opposed the granting of extra-territorial rights to de- 
fendant. Plaintiff and defendant reached an agreement pursuant to 
which the cause was remanded to the Commission and an amended 
order entered, by consent of plaintiff and defendant, whereby defend- 
ant was permitted to  furnish gas through its system to  the Glass 
Company and i t  was provided in the amended order that "the City 
of Shelby agrees and consents that i t  will not again make a similar 
request for permission to serve natural gas to any other person, firm 
or corporation outside its corporate limits." This consent judgment 
was entered pursuant to a resolution of the Board of Aldermen of 
the City of Shelby. Defendant issued bonds, constructed its line 
and system and served the Glass Company. 

Defendant now proposes, unless restrained, to lay and construct a 
pipe line, leading from its intake line a t  a point about four miles from 
the City and crossing plaintiff's right of way and main line and run- 
ning thence to  Fiber plant, for the purpose of furnishing and selling 
natural gas to Fiber. Defendant has entered, or is about to enter, in- 
to a contract for construction of this line. 

Plaintiff has advised Fiber i t  is ready, able and willing to furnish 
adequate gas a t  the price fixed by the Commission. Defendant pro- 
poses to furnish gas to Fiber a t  a lower rate, which if charged would be 
discriminatory as to industrial users from plaintiff. Defendant's pro- 
posed rate is less than plaintiff's cost. Defendant pays no franchise 
or income taxes. 

Defendant's proposed line will be a wholly new line, not an ex- 
tension of its present system and not necessary for nor incidental 
to service of the City and its residents. It will put defendant in the 
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business of transmitting and selling gas outside the City in compe- 
tition with plaintiff. Defendant has no legal right to construct, main- 
tain and use this line; the scheme is ultra vires of defendant, con- 
trary to  law, an unlawful invasion of plaintiff's territory, will cause 
i t  irreparable damage, deprive i t  of profits and hamper i t  in attract- 
ing capital. Defendant proposes to construct other such lines; it has 
no obligation t o  serve any except those i t  chooses. This would leave 
others for plaintiff to serve a t  unreasonable rates. Plaintiff has no 
adequate remedy a t  law. 

Plaintiff prays: (1) temporary injunction pending the termination 
of the  action; (2) specific performance of the contract embraced in 
the consent judgment; and (3) permanent injunction. 

On 10 December 1959 the court issued a temporary injunction re- 
straining defendant "from proceeding further with the construction" 
and use of the  pipe line, and directing defendant to  appear on 18 De- 
cember 1959 and show cause why the injunction should not be con- 
tinued to  the  final hearing. 

The defendant appeared and moved t o  dissolve the temporary in- 
junction. Plaintiff offered as affidavits the complaint as amendled and 
the exhibits attached. Defendant offered its verified motion and cer- 
tain affidavits. Among other things, defendant's evidence tends to  
show: The City's project is not to be financed by the proceeds of a 
bond issue. The contractor will suffer damages in case of work stop- 
page due to injunction. Fiber has contracted to purchase gas from 
defendant and has no contract with plaintiff. The cost of the pro- 
posed pipe line will be approximately $45,000.00. 

Findings of fact by the court. are summarized as follows: 
Plaintiff is not a resident or tax payer of the City of Shelby. Plain- 

tiff is authorized to  distribute and sell natural gas for compensation 
in an area including Cleveland County, is engaged in this business, 
has a natural gas pipe line through and across the southern section 
of the county, has constructed a line to the Fiber plant but has no 
contract with Fiber to furnish gas. Defendant has in use a gas line 
and system in which i t  invested $1,300,000.00, the proceeds from long 
term bonds which are to be retired from revenues of the system. De- 
fendant has contracted to expend approximately $45,000 for right of 
way, materials and construction in establishing a pipe line to  serve 
Fiber. If the restraining order is continued the contractor, now in the  
process of laying the line, will sustain substantial damages and has 
notified defendant i t  will seek to recover these damages. 

The court also found the following additional facts: 
" ( k )  Tha t  the plaintiff has failed to  show tha t  there is any danger 
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of irreparable or substantial injury or damage to  i t  or that  its rights 
will be lost or materially impaired pending the trial if the temporary 
restraining order is dissolved; 

"(1) That  the defendant has shown that the injury and damages 
to the defendant, the City of Shelby, and to  the contractor, C. N. 
Flagg & Company, would be heavy if the temporary restraining order 
were continued to the hearing; 

" (m)  That the cost of the said pipe line by the City of Shelby is 
not being financed by and is not to  be financed by bonds, either 
revenue or otherwise, issued or to be issued by the City of Shelby; 

"(n) That  the defendant, the City of Shelby, is not making any 
request to the North Carolina Public Utilities Commission in con- 
nection with the construction of said pipe line." 

The court made the following conclusions of law and adjudications: 
" (a )  That  under the General Statutes of North Carolina, includ- 

ing Section 160-255, a municipality, including the defendant, is ex- 
pressly authorized to furnish gas services to  any person, firm or corp- 
oration desiring the same outside the corporate limits where the serv- 
ice can be made available by the municipality; 

"(b)  That  under the General Statutes of North Carolina, includ- 
ing Section 160-255, a municipality, including the defendant, is not 
required to obtain permission from the North Carolina Utilities Com- 
mission to  construct a pipe line for the purpose of rendering gas 
service to  any person, firm or corporation desiring the same outside 
the corporate limits where the service can be made available by the 
municipality, unless the cost of such pipe line and service is t o  be 
financed through bonds issued by such municipality; 

"(c) That  if the temporary restraining order herein were continued 
to the hearing, i t  would cause heavy injury and damage to  the de- 
fendant, and confer little benefit in comparison upon the plaintiff. 

"Upon the foregoing findings of facts and conclusions of law, IT IS 
ORDERED, ADJUDGED AND DECREED, that  the Temporary 
Restraining Order heretofore entered in this cause on the 10th day of 
December 1959, and of record in this cause be, and the same hereby 
is, vacated and dissolved." 

From the foregoing order plaintiff appealed and assigned errors. 

Fletcher and Lake for plaintiff, appellant. 
A. A. Powell and Robinson, Jones & Hewson for defendant, appellee. 

MOORE, J. The parties in their briefs discuss the ultimate issues 
involved in the action. But these questions have not been adjudicated 
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by the court below and do not properly arise on this appeal. From a 
careful consideration of the record and the order appealed from it  is 
determined that  the sole question now before us is whether or not 
the court erred in dismissing and vacating the temporary restraining 
order. 

". . . ( i )n  order to justify continuing the writ until the final hear- 
ing, ordinarily it  must be made to appear (1) that  there is probable 
cause the plaintiff will be able to establish the asserted right, and (2) 
that  there is reasonable apprehension of irreparable loss unless the 
temporary order of injunction remains in force or that  in the opinion 
of the court such injunctive relief appears to be reasonably necessary 
to  protect the plaintiff's rights until the controversy can be deter- 
mined." Edmonds v. Hall, 236 N.C. 153, 156, 72 S.E. 2d 221. 

When these rules are applied to  the situation here presented, we find 
no error in the dismissal of the temporary order of injunction. We do 
not think that  plaintiff has alleged facts that  tend to show, or has 
otherwise shown, that  there is reasonable apprehension of irreparable 
loss pending the determinination of the action or that  a temporary 
restraining order is reasonably necessary to protect plaintiff's rights 
during litigation. Besides, i t  ordinarily lies in the sound discretion of 
the court to determine whether or not a temporary injunction will 
be dissolved on hearing pleadings and affidavits only. It is the duty 
of the court t o  consider the inconvenience and damage to the defend- 
ant as well as the benefit that  will accrue to the plaintiff in continu- 
ing the writ. Lance v. Cogdill, 238 N.C. 500, 78 S.E. 2d 319. The rights 
asserted by the plaintiff are controverted by the defendant. 

"Injunction is a proper remedy in cases in which a franchise of a 
corporation or rights thereunder are being invaded. . . . and, even 
though complainant's franchise is not exclusive, equity may. . . . en- 
join the illegal acts of others. . . . As a general rule a preliminary in- 
junction should not be granted unless a reasonably clear case of 
necessity and threatened irreparable damage is made out." 43 C.J.S., 
Injunctions, s. 97, pp. 601-603. 

I n  the main the injury, damage and impairment of rights of which 
plaintiff complains are such as will be completely remedied and re- 
stored by a favorable final judgment. Such damage by an unfavor- 
able final judgment will be rendered damnum absque injuria. We re- 
fer to  such damages as are occasioned by invasion of territorial fran- 
chise, fixing of discriminatory rates, possible increase of rates for 
rural users of plaintiff's services, further invasions by defendant and 
other municipal corporations, duty to  serve less desirable customers 
while the more profitable users are served by defendant and other 
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municipal corporations, and possible loss of attractiveness for in- 
vestors of capital. These are matters more naturally to  be considered 
on the final hearing. 

The only immediate damage that  will result to plaintiff by disso- 
lution of the temporary restraining order is possible loss of profits. 
If profits are lost pending final termination of the action, the amount 
thereof will be ascertainable and recoverable and therefore such dam- 
ages are not irreparable. Furthermore, it appears from the record 
that  Fiber has made no contract with plaintiff for service, and plain- 
tiff does not allege otherwise. It does not affirmatively appear tha t  
Fiber would use plaintiff's services even if denied the right to  purchase 
natural gas from defendant. It might decide to make use of artificial 
gas, electricity or other fuel or energy. So it  does not clearly appear 
that  there would be a loss of profits to plaintiff during litigation. 

We cannot say that  the court below abused1 its discretion in dis- 
solving the temporary restraining order. The order appealed from 
should be affirmed. 

Plaintiff bases its action for relief on two grounds: (1) that  de- 
fendant entered into a contract (consent judgment) with plaintiff 
not t o  serve natural gas to  users, save Pittsburgh Plate Glass Com- 
pany, outside its corporate boundaries in competition with plaintiff, 
and defendant proposes t o  serve natural gas to  Fiber in breach of 
this agreement; and (2) that  the construction and use of the pro- 
posed pipe line by defend~ant t o  deliver and sell natural gas to  Fiber 
are not authorized by law and are ultra vires of defendant. 

The court below made no finding of fact or conclusion of law with 
respect t o  the alleged contract, did not rule upon its validity, did 
not undertake t o  construe it, and gave it no consideration. This Court 
will not ordinarily review matters not ruled on or ad~judicated in Su- 
perior Court. Collier v. Mills, 245 N.C. 200, 204, 95 S.E. 2d 529; 
Realty Co. v. Planning Board, 243 N.C. 648, 655, 92 S.E. 2d 82. The 
alleged contract and its effect will be for determination upon the 
final hearing of this cause in Superior Court. 

As to the legality of defendant's proposed project, the court con- 
cluded as a matter of law that  under G.S. 160-255 defendant is 
authorized "to furnish gas services to any person, firm or corpora- 
tion desiring same outside the corporate limits where the service can 
be made available by the municipality" and, since the project is not 
to be financed through a revenue bond issue, defendant is not re- 
quired to  obtain permission therefor from the North Carolina Utili- 
ties Commission. This is tantamount to a ruling that  there is no 
probable cause shown that  defendant's proposed undertaking is il- 
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legal. I n  as much as  the order dismissing the temporary injunction 
must be affirmed on the ground already discussed, we refrain from 
expressing an opinion as to  the correctness of the court's conclusion 
on the legality of the project. A final determination of this question 
of legality must await the final hearing in Superior Court when all 
facts and circumstances are presented. 

We dleem i t  expedient to  point out tha t  the authority granted by 
G.S. 160-255 is not unlimited. It authorizes a municipality "to con- 
struct and operate (utilities) . . . for the benefit of the public beyond 
its corporate boundaries within reasonable limitation." (Emphasis 
added). Grimesland v. Washington, 234 N.C. 117, 122, 66 S.E. 2d 794. 
If the authority was not thus limited the Act would contravene funda- 
mental law. Williamson v. High Point, 213 N.C. 96, 195 S.E. 90. The 
1957 amendment did not affect these limitations. I n  considering the 
matter of public benefit, reference is not merely to  the residents of 
the municipality. Consideration must be given to  the users of gas 
from the City outside its boundlaries, the possible effect on rural 
users of gas from plaintiff and like corporations, and the effect on 
the public generally. The term, "within reasonable limitations," does 
not refer solely to the territorial extent of the venture but embraces 
all facts and circumstances which affect the reasonableness of the 
venture. 

While the source of the necessary funds for construction of defend- 
ant's project is not disclosed, i t  does appear without contradiction 
that  the funds are not to  be derived from a bond issue. Therefore, as- 
suming tha t  the funds are such as may be lawfully used for the 
proposed purpose and the project is otherwise in compliance with 
legal authority, a certificate of convenience and necessity from the 
Utilities Commission is not required. Grimesland v. Washington, supra, 
a t  page 126. However, the court is not disqualified t o  inquire into the 
source of the funds allocated for the project in so far as such inquiry 
might bear upon the legality of the venture. 

Nothing herein shall be construed as  the expression of an opinion 
as  to  the  validity or effect of the alleged contract or as to  the  legality 
of defendant's proposed pipe line. These are matters for the Superior 
Court on the final hearing. 

The order appealed from is 
f f i rmed.  
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FRANK J. PEAGER v. BEULAH L. DOBBINS, EXECUTILIX UNDER THE 
WILL OF C. N. DOBBINS, DECEASED. 

(Filed 30 June, 1960.) 

Where the specific contract constituting the sole basis of the cause 
of action is made a par t  of the complaint, the sufficiency of the instru- 
ment to  constitute a valid agreement must be determined i n  accordance 
with its provisions rather than the more broadly stated allegations of 
the complaint, or the conclusions of the pleader a s  to  i t s  character and 
meaning. 

I n  order to constitute a valid contract, there must be a n  offer which 
is d d n i t e  and complete and a n  acceptance of the offer in its exact terms 
and sense, and a mere proposal intended to open negotiations which 
may ultimately result in a contract and which contains no definite terms 
but refers to  contingencies to be worked out, is not binding even though 
accepted. 

3. Vendor a n d  Purchaser  § 2: Wills § P-- Let te r  held insufacient to 
constitute contract to convey or devise. 

A letter written by the owner of a farm to his son-in-law expressing 
the  owner's desire to  divide the farm among his son-in-law and his two 
sons, o r  those of them who would like t~ keep the farm and work it, 
requesting the son-in-law to come to the farm a s  soon a s  possible, ex- 
pressing the desire to  turn the farm over to the son-in-law to make what 
he  could from it, and then, when the two sons had finished school, the 
three could carry on from there, and suggesting tha t  the son-in-law 
might not l i e  it after a trial and that  i t  was impossible to tell whether 
the sons, or either of them, would like farming, is held insufflcient to 
constitute a contract or offer to convey the farm or devise i t  to the 
son-in-law. 

PAEKEB AND HIQQINB, J.J., dissenting. 

APPEAL by plaintiff from Gambill, J., November Civil Term, of 
YADKIN. 

Plaintiff's complaint is summarized as follows: Defendant is the 
widow of C. N. Dobbins who died 15 June 1958. She is sole devisee 
and legatee and executrix under the will of deceased. She is sued in 
her representative capacity. On and prior to  21 October 1948 plain- 
tiff was a resident of Lansdowne, Pennsylvania, where he owned his 
home and was employed in the insurance business. At this time C. N. 
Dobbins owned a 210-acre farm in Yadkin County, North Carolina 
and, "in writing, contracted with and promised" plaintiff if he would 
give up his residence and employment in Pennsylvania, bring his 
family to North Carolina and take over, operate and work the farm, 
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Dobbins would convey or devise i t  to plaintiff. The contract was 
subject to the condition that  if Dobbins' sons, Charles and James, 
or either of them, should join plaintiff in operating and working the 
farm, i t  would be conveyed or devised to plaintiff and such son or 
sons in equal shares, otherwise to plaintiff solely. I n  reliance upon 
the contract, plaintiff sold his home, gave up his employment, moved 
his family to the farm, lived thereon and operated and worked i t  
until the death of C. N. Dobbins. Neither of the sons joined with 
plaintiff in operating and working the farm. The land was not con- 
veyed to  plaintiff, and in breach of the contract Dobbins willed it 
t o  his wife, the defendant. The farm, a t  the death of Dobbins, was 
worth $105,000.00, including $50,000.00 in improvements placed there- 
on by plaintiff a t  his own expense. Plaintiff filed claim with defend- 
ant for the sum of $105,000.00 but payment was refused. 

In  consequence of a motion by defendant that  the complaint be 
made more definite and certain and that the writing relied on by 
plaintiff be fully set out, plaintiff filed an amendment and alleged 
that  the writing is a letter from C. N. Dobbins to  plaintiff. It was 
made a part of the complaint and attached thereto as an exhibit. 

The letter is dated 21 October 1948, addressed to "Dear Frank" 
and signed, "Your dad, C. N. Dobbins." Omitting nonessentials, i t  
is as follows: 

"I wanted that you should make the decision yourself so that . . . 
I wouldn't feel that  I had over persuaded you . . . I've been getting 
the corn out of the field and sowing grain, which is mighty close 
akin to work . . . the payoff comes next summer with the harvest. 

"Now to answer more specifically your questions. P had hoped 
that  you, Charles and James could and would take the farm over 
and operate it as a jointly owned piece of property. There is suffi- 
cient land and sufficient work for all of you to  have a full time job. 
However I realize that partnerships are rather hard to make operate 
and i t  would probably be just as well or better to divide the place 
3 ways even though it should be operated as an entity. Who knows 
for sure what James or Charles will want to do when older? They 
may not want to farm. You might not like it after a trial. I would 
like for any of you boys to have the farm only if you would keep 
i t  and work i t  . . . 

"I would like to turn the whole thing over to  you to make as much 
as you can until Charles gets through school and comes home; then 
the two of you to do likewise until James can join you and then 
the three of you carry on from there. It appears that I am about 
through except in an advisory capacity and possibly that  too. I 
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naturally would like to  have you and Grace nearby and even more 
especially Kathy and Christine. 

"The decision is yours to make, Frank. I 'd  love to  have you come 
on down as soon as  possible . . . 

"As for a house for you to  live in, we might a t  odd times build 
one. I selected one out of the October Country Gentleman as being 
about what would be needed for you boys t o  live in. You have better 
ideas probably. . . . 

"One thing is certain you would never be out of a job. . . . 
"For my par t  will t ry  to  make i t  interesting from every angle. 
"I am not sure this covers everything you wanted to  know. If not 

I would be glad, to  explain further on request." 
Defendant demurred to the complaint as amended on the ground 

tha t  i t  does not state facts sufficient to  constitute a cause of action, 
in tha t  the action, sounding in contract, is based solely and entirely 
upon the above letter, which upon its face is wholly insufficient in 
law to  constitute an offer to contract, a contract, "or any other thing 
upon which plaintiff can as a matter of lam maintain the action." 

The court sustained the demurrer. Plaintiff appealed and assigned 
error. 

Fletcher & Lake for plaintiff, appellant. 
Sanford, Phillips, McCoy & Weaver for defendant, appellee. 

MOORE, J. The complaint alleges that  the agreement or contract 
on the part  of C. N. Dobbins is in writing. Plaintiff amended the 
complaint and alleged tha t  the writing relied on is the letter of C. N. 
Dobbins dated 21 October 1948. It is not alleged tha t  Dobbins agreed 
or offered to  do anything more than appears in the letter. 

The question for decision is whether the letter constitutes a con- 
tract or offer to  contract sufficient to support an action for damages 
for breach of its terms. 

Where the alleged contract is made a par t  of the complaint and is 
relied on as the  sole basis of recovery, the court will look t o  its par- 
ticular provisions rather than the more broadly stated allegations 
in the complaint or the conclusions of the  pleader as to  its character 
and meaning. Williamson v. Miller, 231 N.C. 722, 726, 58 S.E. 2dl 743. 

The inquiry here does not involve the statute of frauds, G.S. 22-2. 
Plaintiff alleges tha t  the agreement on the part  of C. N. Dobbins 
is in writing. Furthermore, the statute of frauds is an affirmative de- 
fense and must be pleaded. Weant v. McCanLess, 235 N.C. 384, 386, 
70 S.E. 2d 196. This defense may not be raised by demurrer. Mc- 
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Campbell v. Building and Loan Ass'n., 231 N.C. 647, 651, 58 S.E. 
2d 617. 

Upon proper construction of the letter in question depends the 
propriety of the judgment sustaining the demurrer. The letter is not 
a complete contract within itself. This is obvious and requires no 
discussion. The real question is whether i t  contains a valid offer in 
express terms or by necessary implication, the acceptance of which 
and the performance of conditions therein contained give rise t o  a 
binding contract, the breach of which will support an action far dam- 
ages. 

In  the analysis and construction of the contents of the letter, cer- 
tain facts and conclusions inevitably emerge. The letter is in answer 
to  an inquiry by plaintiff, the writer's son-in-law. As to whether he 
will come to North Carolina is for decision of plaintiff. Farming is 
hard work, the writer likes i t  but is about through except in an 
advisory capacity. H e  would like t o  have his daughter and grand- 
daughters near him. H e  has two sons, Charles and James, who have 
not finished school. 

The writer comes to  the main purpose of the letter in this wise: 
"Now to answer more specifically your questions." Here he dis- 
cusses some ideas he has concerning the farm. H e  had hoped tha t  
plaintiff, Charles and James could and would take the farm over 
and operate i t  as a jointly owned piece of property. There is work 
enough for all. However he realizes tha t  partnerships are "hard to 
make operate." It would probably be as well or better t o  divide the 
place three ways but i t  should be operated as a unit. H e  doesn't know 
whether James or Charles will want to  farm when they are older. 
Plaintiff might not like i t  if he tried it. Writer would like for any of 
the three boys to have the farm "only" if they   would^ keep i t  and 
work it." 

I t  is our opinion tha t  the foregoing portion of the letter does not 
comprise an offer to convey or devise the farm or any part  thereof. 
The writer is merely discussing ideas and possibilities. H e  is giving 
background information for possible future disposition of the farm. 
He  has reached no definite decision. H e  wants plaintiff and writer's 
sons to have the farm only if they should like farming, tha t  is, "would 
keep i t  and work it." It would appear tha t  the writer does not wish 
to  convey the land to  plaintiff, Charles or James until he is convinced 
they like farming and want to  farm. There is no positive offer of the 
land, on any definite conditions. The writer is reserving his decision 
as to the disposition of the farm until future developments disclose 
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the  attitudes of plaintiff and the sons toward farming. This is borne 
out by his summary or conclusion of the matter. 

The writer concludes by making the following proposal: "I would 
like to  turn the whole thing over to you to  make as much as you can 
until Charles gets through school and comes home; then the two of 
you do likewise until James can join you and then the three of you 
carry on from there." It is clear tha t  writer offers an interim arrange- 
ment. Plaintiff may come to North Carolina, take over the farm and 
make as  much as he can until Charles and James finish school. Then 
the three ark to "carry on from there." There is still no offer t o  
convey or devise. Again final decision and disposition must await de- 
velopments. 

"When an offer and acceptance are relied, on t o  make a contract, 
'The offer must be one which is intended of itself to  create legal rela- 
tions on acceptance. I t  must not be an offer intended merely to open 
negotiations which will ultimately result in a contract, or intended 
t o  call forth an offer in legal form from the party to  whom i t  is ad- 
dressed.' 1 Page on Contracts, sec. 26." Elks v. Insurance Company, 
159 N.C. 619, 625, 75 S.E. 808. "If a proposal is one merely to  open 
negotiations which may or may not ultimately result in a contract, 
i t  is not binding though accepted . . . Care should be taken not to  
construe as  offers letters which are intended merely as  preliminary 
negotiations." 12 Am. Jur., Contracts, sec. 28, p. 526; Restatement 
of the Law of Contracts, sec. 25, p. 31. 

"In the  formation of a contract an offer and acceptance are essen- 
tial elements; they constitute the agreement of the parties. The offer 
must be communicated, must be complete, and must be accepted in 
i ts  exact terms. (Citing authority). Mutuality of agreement is in- 
dispensable; the parties must assent to the  same thing in the same 
sense, idem re et sensu, and their minds must meet as to all the terms." 
Dodds v.  Trust Co., 205 N.C. 153, 156, 170 S.E. 652. 

We are of the opinion, and we so hold, tha t  C. N. Dobbins did not 
make an offer t o  convey or devise the farm tha t  will support plain- 
tiff's contention and theory of the case. The court below properly 
sustained the demurrer. 

It is observed tha t  the diemurrer was sustained but the action was 
not dismissed. G.S. 1-131. As to whether the allegations are sufficient 
to  support a recovery for betterments or for quantum meruit, such 
inquiry does not arise on the demurrer or on this appeal. Pamlico 
County v. Davis, 249 N.C. 648, 652, 107 S.E. 2d 306; Stewart v .  
Wyrick, 228 N.C. 429, 433, 45 S.E. 2d 764. 

The judgment below is 
Affirmed. 
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PARKER AND HIGGINS, JJ., dissenting. 

The original complaint alleged that C. N. Dobbins owned a farm 
in Yadkin County containing 210 acres. "On or about October 21, 
1948, C. N. Dobbins, in writing, contracted with and promised the 
plaintiff that if the plaintiff would give up his employment in the 
insurance business and his residence in Landsdowne, Pennsylvania, 
would remove himself and his famiIy to  the farm described in para- 
graph four, . . . and would take over and operate the farm, keep it 
and work it, C. N. Dobbins, in consideration of the plaintiff's doing so, 
would convey the farm to  the plaintiff prior to the death of C. N. 
Dobbins, or, if such conveyance was not made prior to his death, he 
would devise the farm to the plaintiff by his will. The contract and 
promise so made by C. N. Dobbins to the plaintiff were subject to 
the condition that if Charles N. Dobbins, Jr., and James Dobbins, 
the sons of C. N. Dobbins, or either of them, desired to join with the 
plaintiff in taking over and operating . . . the farm . . . and if they, 
or either of them, did so join with the plaintiff . . . C. N. Dobbins 
would so convey or devise the farm, in equal shares, t o  the plaintiff 
and such of his said sons as  did so join with the plaintiff, . . . but if 
neither of his said sons so joined . . . then C. N. Dobbins would so 
convey or devise the entire farm to the plaintiff alone." 

"On or about January 5, 1949, the plaintiff, in consideration of and 
in reliance upon the contract and promise of C. N. Dobbins, . . . re- 
signed his position of employment in the insurance business . . . sold 
\his home . . . removed . . . to  Yadkin County . . . took over the opera- 
tion of the farm and placed improvements thereon . . . of the value 
of $50,000." Neither of the sons joined the plaintiff in taking over 
and operating the farm. C. N. Dobbins died suddenly on June 15, 
1958. "Notwithstanding his contract and promise as set forth in 
paragraph five, . . . and notwithstanding the full performance and 
fulfillment by the plaintiff of each and every condition . . . in the 
promise of C. N. Dobbins, . . . C. N. Dobbins didl not convey or de- 
vise the farm, . . . but in breach of his contract and promise . . . de- 
vised the said farm together with all other real and personal property 
. . . to  his wife, Beulah L. Dobbins, and appointed her the executrix 
of his will." 

The plaintiff filed a claim against the estate for damages resulting 
to him from the breach of the contract on the part of C. N. Dobbins. 
The administrator denied the claim and the plaintiff brought this 
action for a breach of contract. Upon motion of defendant and order 
of the court the plaintiff amended the complaint by attaching the 
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Dobbins letter - which letter shows that  i t  was written as a reply 
to the plaintiff's letter to  Mr. Dobbins. The plaintiff's letter, there- 
fore, may be competent as evidence to  explain and to throw light on 
$he Dobbins letter. 

The plaintiff has alleged a contract, performance on his part, breach 
on the part of Mr. Dobbins, and damages. For the purpose of test- 
ing the sufficiency of the complaint, the demurrer admits all facts 
well pleaded. The ultimate factual allegations in a complaint must 
be controverted - not by demurrer, but by answer. The complaint, 
liberally construed, states a cause of action. When the answer and 
evidence are in, the court will then be in a position to determine with 
safety and accuracy the sufficiency of the evidence to  support the 
plaintiff's allegation. We think the demurrer should have been over- 
ruled. 

GEORGE W. FERRELL AND WIFE, CATHERINE H. FERRELL V. 
NORTH CAROLINA STATE HIGHWAY COMMISSION. 

(Filed 30 June, 1900.) 

1. State  8a- 
The State may not be sued unless by statute it has consented to be 

sued or has otherwise waived its immunity from suit. Art. IV, Sec. 9, 
Constitution of North Carolina. 

2. Same: Eminent  Domain § 11- 
The State Highway Commission, a s  a n  agency of the State, may be 

sued only in the manner specifically authorized by statute, and the sole 
remedy against i t  for the taking of land for a public purpose is a spe- 
cial proceeding pursuant to G.S. 136-19 and G.S. 40-12 et seq, with the 
sole exception that where the circumstances a r e  such that  no statutory 
procedure is applicable or adequate, the owner, in  the exercise of his 
constitutional rights, may maintain a common law action for compen- 
sation. 

8. Contracts 8 23: Judgments  § 10- 
Since a consent judgment is the contract of the parties entered upon 

the records with the approval and sanction of a court of competent juris- 
diction, where the consent judgment sued on is set out in the complaint 
the effect and construction of the agreement must be determined upon 
demurrer on the basis of the specific provisions of the judgment rather 
than the more broadly stated allegations in the complaint or the con- 
clusions of the pleader a s  to its character and meaning. 

4. Judgments  8 10- 
A consent judgment, being the contract of the parties, must be con- 

strued a s  a whole to ascertain its meaning and effect. 
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5. Eminent Domain 9 11- 
A consent judgment between the Highway Commission and the owner 

of land which provides for the payment of a stipulated sum as compen- 
sation for a right of way and also the limitation of access to the high- 
way, with further provision that the right of access should be limited 
to service roads constructed and to be constructed with access to the 
highway only a t  points selected and provided by the Commission in 
its discretion, does not obligate the Commission to construct service 
roads, and no cause of action arises upon the failure of the Commission 
to do so. 

6. Contracts § 12- 
Where a contract deals with the subject matter in detailed, clear and 

specific language, it  will be presumed that the parties inserted therein 
every provision regarded as  material, and additional provisions will not 
ordinarily be implied in the face of the detailed treatment of the mat- 
ter in the agreement. 

APPEAL by plaintiffs from Mallard, J., January 1960 Civil Term, of 
DURHAM. 

This is a civil action instituted 8 December 1959 in the Superior 
Court of Durham County. 

Complaint alleges: Prior to  2 August 1956 W. L. King and wife 
owned approximately 17 acres of land. Defendant Highway Commis- 
sion in exercise of its right of eminent domain took an easement of 
right of way through and across said land for construction of a hard- 
surfaced thoroughfare known as U. S. Highway 15 By-pass. King 
and wife instituted a proceeding before the Clerk of Superior Court t o  
recover of defendant compensation for the taking of easement. The 
parties reached an agreement and entered into a consent judgment 
before the Clerk on 13 May 1955 by the terms of which Ktng and 
wife were paid the sum of $2,500.00 and defendant agreed to "furnish 
the Kings access to the main paved lanes of the highway by means 
of service roads to be constructed by the Highway Commission on 
each side of the main paved lanes a t  its own expense." Copy of the 
consent judgment is attached to and made a part of the complaint. 
On 2 August 1956 King and wife for a consideration of $7,000.00 
conveyed to plaintiffs by warranty deed 12.13 acres, the portion of 
the tract situate on the northwest side of the right of way and abut- 
ting thereon. Plaintiffs purchased with knowledge of the contents of 
the consent judgment. On 23 November 1959, by separate instrument 
in writing, the Kings assigned to plaintiffs "all their interest and 
rights arising out of the said (consent judgment) . . . pertaining to  
the tract of land . . . conveyed to (plaintiffs)." Plaintiffs have de- 
manded that  defendant construct service roads to providie access t o  
the highway from plaintiffs' land but defendant has refused. Plain- 
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tiffs do not have an adequate remedy at  law. A reasonable time for 
construction of the service roads has expired. Plaintiffs pray specific 
performance of the contract, that  is, that  defendant be ordered to con- 
struct the service roads, or in the alternative for recovery of $7,000.00 
damage to the land by reason of the breach of the contract. 

The pertinent portions of the consent judgment are: 
". . . (T)he estate or interest acquired by the . . . Commission for 

the public use in said lands is an easement of right of way across same, 
including the limitation of access to the main or paved lanes of said 
project as set out in the pleadings herein and more particularly here- 
inafter described." 

"It is ordered, adjudged and decreed: 
"1. (The judgment declares the acquisition and purposes of the 

right of way, gives the description, and states that  i t  is 260 feet wide 
and distance across petitioners' land is 640 feet. Then is given the 
provision relating to limitation of access which follows). ". . . that 
the right of access to the main paved lanes of said project will be 
limited to service roads constructed or to be constructed on each 
side of the main paved lanes with no right of access to the said main 
paved lanes except as provided by the respondent herein and, with the 
right of selection to be solely in the discretion of the respondent." 

"2. That  the sum of TWENTY-FIVE HUNDRED DOLLARS 
($2500.00) is the full, fair and adequate value of and represents just 
compensation for the easement of right of way in, over, upon and 
across the lands of the Petitioners and the past and future use there- 
of by the . . . Commission, its successors and assigns, for all purposes 
for which the said Commission is authorized by law to subject the 
same, including the limitation of access as above set forth." 

Defendant demurred, to the complaint "for that (Superior Court) 
does not have jurisdiction of this action as to this defendant and . . . 
complaint does not allege facts sufficient to constitute a cause of action 
against this defendant . . ." I n  support of the demurrer i t  is stated: 
(1) defendant may be sued only for such causes and in such manner 
as are specifically authorized by statute; (2) there is no statute grant- 
ing the Superior Court original jurisdiction of any suit against defend,- 
ant, and (3) that an action for breach of contract will not lie against 
this defendant. 

The court sustained the demurrer and dismissed the action. Plain- 
tiffs appealed and assigned error. 

Robert I. Lipton, F. Gordon Battle; Bryant, Lipton, Strayhorn & 
Bryant for plaintiffs, appellants. 
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Attorney General Bruton, Assistant Attorney General Wooten, Char- 
les W. Barbee, Jr., and Reade, Fuller, Newsom & Graham for defend- 
ant, appellee. 

MOORE, J. The demurrer challenges the jurisdiction of the Superior 
Court to adjudicate the matters alleged in the complaint. 

The action sounds in contract. Plaintiffs seek specific performance 
of the alleged contract and to that end a mandatory injunction, or 
in the alternative damages for alleged breach of contract. 

The State may not be sued unless by statute i t  has consented to 
be sued or has otherwise waived its immunity from suit. Article IV, 
section 9, Constitution of North Carolina; Smith v. Hefner, 235 N.C. 
1, 6, 68 S.E. 2d 783. The North Carolina State Highway Commission 
is an unincorporated governmental agency of the State and not sub- 
ject to suit except in the manner expressly authorized by statute, and 
against i t  an action in contract will not lie. Dalton v. Highway Corn., 
223 N.C. 406, 407, 27 S.E. 2d 1. It may not be sued in tort. Schloss v. 
Highway Com., 230 N.C. 489, 492, 53 S.E. 2d 517. Where private 
property has been taken for highway purposes, the only remedy avail- 
able to the owner is a special proceeding pursuant to G.S. 136-19 and 
G.S. 40-12 et seq. Moore v. Clark, 235 N.C. 364, 367, 70 S.E. 2d 182. 

Our Court recognizes an exception to the foregoing general rules. 
"A constitutional prohibition against taking or damaging private 
property for public use without just compensation is self-executing, 
and neither requires any law for its enforcement, nor is susceptible 
of impairment by legislation." Sale v. Highway Commission, 242 
N.C. 612, 617, 89 S.E. 2d 290. ". . . (W) hen private property is taken 
under circumstances such that no procedure provided by statute af- 
fords an applicable or adequate remedy, the owner, in exercise of his 
constitutional rights, may maintain an action to obtain just compen- 
sation therefor." Cannon v. Wilmington, 242 N.C. 711, 713, 89 S.E. 
2d 595. 

To maintain the present cause of action i t  is incumbent upon the 
plaintiffs to allege facts which tend to show, or from which may be 
inferred: (1) that  defendant obligated and agreed to  construct serv- 
ice roads on each side of the main paved lane of the project as a 
part of the consideration for the right of way; (2) that defendant has 
failed to perform the agreement; and (3) that there is no procedure 
by statute affording an applicable or adequate remedy. 

The complaint utterly fails to allege such cause of action or any 
cause of action against defendant. The complaint fails to allege a 
contract on the part of defendant to construct service roads. 
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The instrument, alleged to be a contract, is the consent judgment in 
the condemnation proceedings by the Kings against defendant. It is 
made a part of the complaint by reference. It is true that  a consent 
judgment is the contract of parties to litigation entered upon the 
records with the approval and sanction of a court of competent juris- 
diction. Armstrong v. Insurance Co., 249 N.C. 352, 356, 106 S.E. 2d 
515. Plaintiffs claim benefits under the consent judgment as assignees 
of the Kings. 

u 

"Since the contract is made a part of the complaint, and is alleged 
as the sole basis of recovery, the Court will look t o  its particular pro- 
visions rather than the more broadly stated, allegations in the com- 
plaint, or the conclusions of the pleader as t o  its character and mean- 
ing." Williamson v. Miller, 231 N.C. 722, 726, 58 S.E. 2d 743. 

The following statement appears in the preamble to  the consent 
judgment proper: ". . . the estate or interest acquired by the . . . 
Commission for the public use in said lands is an easement of right 
of way across the same, including the limitation of access t o  the 
main or paved lanes of said project as set out in the pleadings herein 
and more particularly hereinafter described . . ." It must be assumed 
that  the pleadings referred to do not enlarge or supplement the terms 
of the consent judgment since the above quoted excerpt states that  
the limitation of access as set out in the pleadings is more particularly 
described in the consent judgment. 

Plaintiffs rely upon the following provision of the consent judg- 
ment t o  show a contract: ". . . the right of access to  the main paved 
lanes of the project will be limited to  service roads constructed or 
t o  be constructed on each side of the rnain paved lanes with no right 
of access t o  the said main paved lanes except as provided by the re- 
spondent herein and with the right of selection t o  be solely in the 
discretion of the respondent." Plaintiffs' main emphasis is upon the 
phrase, "service roads constructed or to be constructed on each side 
of the main paved lanes." Plaintiffs contend that  this constitutes a 
contract t o  construct service roads on each side of the main paved 
lanes immediately or within a reasonable time. We do not agree. 

Of course the consent judgment as a whole is a contract. It is 
therefore necessary to construe this contract t o  ascertain whether or 
not the portion relied on by plaintiffs has the meaning and effect at- 
tributed to  i t  by them. It is the purpose of the contract t o  convey to 
defendant herein the easement of right of way in, over, through and 
across the land of the Kings "including the limitation of access." 
This is repeated over and over again in the consent judgment. Defend- 
ant is to pay the Kings $2500.00 as "the full, fair and adequate value 
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of" and "just compensation for the easement of right of way . . . 
including the limitation of access." This is likewise repeatedly stated. 

So it  is clear that  i t  is not the purpose of the contract to  provide 
and assure access. On the contrary, i t  is the purpose of the agreement 
t o  limit access. The instrument undertakes t o  define and describe 
that  limitation. This description is the portion of the instrument upon 
which plaintiffs rely to make out their case. But i t  is a negative, not 
a positive, provision. It purports to  take from and not t o  add, t o  the 
rights of the Kings, grantors. "The right of access will be limited to  
service roads constructed and to be constructed." This means simply 
that  the grantors shall have right of access only by service roads al- 
ready constructed or such as may be constructed in the future. The 
definition or description of the "limitation of access" further provides 
that  such service roads shall have access to the main paved lanes only 
a t  points selected and provided1 by the Commission in its discretion. 

Certainly there is no clear, definite, specific and unqualified agree- 
ment to build service roads. But i t  will be observed that  as t o  all 
other matters the contract is detailed, clear and specific. If there had 
been an intent on the part of the contracting parties t o  obligate the 
Commission to  construct service roads, i t  is reasonable to  assume that  
the contract would have definitely stated the specific location, ma- 
terials, specifications and time for construction of such service roads. 
"The parties undertook to reduce their agreement t o  writing, and pre- 
sumably inserted every provision regarded material, and i t  is a well 
recognized principle that  there can be no implied contract where 
there is an express contract between the parties in reference to  the 
same subject-matter." Manufacturing Co. v.  Andrews, 165 N.C. 285, 
290, 81 S.E. 418. The contract is not ambiguous. Plaintiffs, assignees, 
read into the contract provisions that  are not there. 

The consent judgment repeatedly states that  the sum of $2500.00 
is the full, fair and adequate value of and just compensation for the 
right of way and also the limitation of access. It nowhere mentions 
or suggests that  any other consideration is to  be given. There is no 
contention that  the $2500.00 has not been paid as agreed. 

The judgment below is 
Affirmed. 



836 I N  T H E  SUPREME COURT. [252 

CMIN & DENBO, INO. v. CONSTBUCTION Co. 

CRAIN & DENBO, INC. v. HARRIS  & HABRIS  CONSTRUC!FION 
OOMFANY, INC., AND A E m J a  INSURANCE COMPANY. 

(Filed 30 June, 1960.) 

1. Abatement and Revival 8- 
An action by a subcontractor against the main contractor and the 

owner for breach of the subcontract is ground for abatement as to the 
subcontractor in a subsequent action by the main contractor againrct 
the subcontractor and the surety on the subcontractor's bond, based 
upon breach of the same contract. 

2. Sam- 
An action by the subcontractor against the main contractor and the 

owner for breach of the construction contract is not ground for abate- 
ment as  to the surety on the subcontractor's bond in the subsequent 
action instituted by the main contractor against the subcontractor and 
the surety, in which the surety and the subcontractor set up, respective- 
ly, a counterclaim for breach of the same contract, and the surety also 
alleges that i t  was induced to sign the surety bond by the false and 
fraudulent representations of the main contractor and the subcontractor, 
since the surety is not a party to the prior action. 

3. Principal and Surety Q 2- 
Where the performance bond of a subcontractor provides that the 

principal and surety should be jointly and severally bound, the obligee 
of the bond may sue the subcontractor and the surety jointly or separate- 
ly - 

APPEALS by defendants from Frizzelle, J., September Civil Term, 
1959, of WAYNE. 

This action was instituted April 21, 1958, and is referred to here- 
after as the Wayne action. 

A prior action entitled, "Harris & Hamk Construction Company 
Inc., PLAINTIFF, v .  Crain & Denbo, Inc., and Town of Mount Olive, 
DEFENDANTS," which was instituted April 17, 1957, and is now 
pending in the Superior Court of Durham County, is referred to 
hereafter as the Durham action. 

Crain & Denbo, plaintiff in the Wayne action, is a defendant in 
the Durham action. Harris & Harris, a defendant in the Wayne action, 
is the plaintiff in the Durham action. Aetna, a defendant in the 
Wayne action, is not a party in the Durham action. The town of 
Mount Olive, a defendant in the Durham action, is not a party in 
the Wayne action. 

In  the Wayne action, Crain & Denbo alleged that on July 6, 1956, 
it entered into a contract (Exhibit A) with the Town of Mount 
Olive for the construction and installation of water and sewer im- 
pro-vements, and on the same date entered into a subcontract (Ex- 
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hibit B) with Harris & Harris under which Harris & Harris agreed, 
upon stated terms and conditions, t o  perform all obligations imposed 
upon Crain & Denbo under its said contract with the Town of Mount 
Olive. 

Under date of July 20, 1956, Harris and Harris, as principal, and 
Aetna, as  surety, executed and delivered to Crain & Denbo a bond 
(Exhibit C)  in the sum of $453,115.68 conditioned on the performance 
of said subcontract, including the payment of all claims for labor 
and materials entering into the work. 

I n  the Wayne action, Crain & Denbo alleged i t  is entitled to  re- 
cover from Harris & Harris and Aetna, jointly and severally, the 
sum of $300,672.07, plus interest, as  damages caused by the breach 
by Harris & Harris of said subcontract and of the conditions of said 
performance bond. 

In the Wayne action, separate answers were filed by Harris & 
Harris and Aetna. Each interposed a plea in abatement and motion 
t o  dismiss, assigning as ground therefor the pendency of the prior 
Durham action. Apart from said pleas in abatement and motions to  
dismiss, the answers, respectively, contained, briefly stated, these 
allegations: Harris & Harris, denying i t  had breached said subcon- 
tract, alleged, by way of counterclaim, it  was entitled to  recover 
compensatory damages in the aggregate amount of $345,612.42 and 
punitive damages in the amount of $150,000.00 from Crain & Denbo 
on account of its breach of said subcontract. Aetna, after denying all 
material allegations of the complaint, interposed further defenses 
in which i t  alleged, inter alia, that  i t  was induced to execute said 
performance bond by false and fraudulent representations of Crain 
& Denbo and of Harris & Harris. 

I n  the Durham action, Harris & Harris alleged it  was entitled 
t o  recover from the defendants therein (Crain & Denbo and the Town 
of Mount Olive), '(jointly and/or severally," compensatory damages 
in the aggregate amount of $345,612.42 and punitive damages in the 
amount of $150,000.00. It alleged, inter alia, that,  after i t  had entered 
upon performance of said subcontract, Crain & Denbo and the Town 
of Mount Olive, pursuant to  an unlawful, wilful and wanton con- 
spiracy, forced it  to  leave the job, and thereafter Crain & Denbo 
tortiously converted t o  its own use all materials and facilities Harris 
& Harris had procured for its use in the prosecution of the work 
under said subcontract. Apart from allegations as  t o  the alleged con- 
spiracy and conduct of engineers, police officers and officials of the 
Town of Mount Olive, Harris & Harris alleged substantially the same 
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facts as i t  alleged subsequently as the basis for its counterclaim in the 
Wayne action. 

I n  the Durham action, separate answers were filed by Crain & 
Denbo andl by the Town of Mount Olive. Each defendant denied 
the material allegations of the complaint and alleged facts in explana- 
tion and justification of its conduct. Neither defendant asserted a 
counterclaim. 

The hearing related solely to  the pleas in abat,ement interposed in 
this (Wayne) action. By consent, i t  was submitted on the pleadings 
(referred to  above) in the two actions. 

The order entered by Judge Frizzelle provides ('that the pleas in 
abatement filed herein by the defendants, and each of them, be and 
the same are hereby overruled and dismissed." Each defendant except- 
ed t o  this order and appealed. 

Brooks & Brooks and Taylor, Allen & Warren for plaintiff, appellee. 
Williams & Zimmerman for defendant Ham's & Harris Construc- 

tion Company, appellant. 
Fletcher & Lake for defendant Aetna Insurance Company, appel- 

lant. 

BOBBITT, J. The rules applicable when considering a plea in abate- 
ment on the ground that  "(t) here is another action pending between 
the same parties for the same cause" (G.S. 1-127(3)) are stated, 
with full citation of authority, by Ervin, J., in McDowell v .  Blythe 
Brothers Co., 236 N.C. 396, 72 S.E. 2d 860, and by Winborne, J. 
(now C.J.), in Dwiggins v .  Bus  Co., 230 N.C. 234, 52 S.E. 2d 892. 

The plea in abatement by Harris & Harris is good only if (1) 
Crain & Denbo could obtain the same relief against Harris & Harris 
by counterclaim in the Durham action, and (2) a judgment in favor 
of Harris & Harris in the Durham action would operate as a bar to  
the prosecution by Crain & Denbo of this (Wayne) action. Hill v. 
Spinning Co., 244 N.C. 554, 94 S.E. 2d 677, and cases cited. 

I n  Constmction Co. v .  Ice Co., 190 N.C. 580, 130 S.E. 165, the 
action was to  recover the balance alleged to be due on account of 
plaintiff's performance of a building contract. The defendant's plea 
in abatement was sustained and the prior action dismissed. I n  the 
prior action, the Ice Company had sued the Construction Company 
and i t s  surety to  recover damages for alleged breach of said building 
contract. The basis of decision is indicated by this excerpt from the 
opinion of Stacy,  C.  J.: "It will be observed that  the parties bottom 
their respective causes of action on the same contract, each alleging 
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a breach by the other. The two causes of action, therefore, arise out 
of the same subject-matter; and a recovery by one would necessarily 
be a bar or offset, pro tanto a t  least, to  a recovery by the other." This 
statement is applicable here. The determinative issues, in both cases, 
as between Harris & Harris and Crain & Denbo, relate to a single 
contract, each alleging a breach thereof by the other. 

Under the decisions cited, if Crain & Denbo desires to assert a 
cause of action against Harris & Harris for alleged breach of said 
subcontract, i t  must do so by way of counterclaim in the Durham 
action. Thus, the plea in abatement interposed by Harris & Harris 
should be sustained and the (Wayne) action dismissed as to it. The 
fact tha t  Crain & Denbo has joined Aetna as a party defendant does 
not impair this legal right of Harris & Harris. 

As to Aetna, the Durham action is not a prior action between the 
same parties for the same cause. Aetna, which is not a party to the 
Durham action, grounds its plea in abatement on these proposition;: 
(1) For reasons stated above, the plea in abatement of Harris & 
Harris must be sustained and! the (Wayne) action dismissed as to 
it. (2) The basis of Crain 8: Denbo's alleged cause of action against 
Aetna, the alleged breach by Harris & Harris of said subcontract, is 
the basis of the cause of action Crain &. Denbo must assert, if a t  all, 
as a counterclaim in the Durham action. 

It may be conceded tha t  a judgment in favor of Harris & Harris 
in the  Durham action would bar further prosecution by Crain & Den- 
bo of this (Wayne) action against Aetna. However, if the verdict in 
the Durham action should be in its favor, Crain & Denbo could not 
obtain judgment against Aetna. Nor could i t  do so even if i t  alleged 
such counterclaim in the Durham action unless Aetna were joined 
as a party in the Durham action. 

Whether Crain & Denbo, if i t  filed such counterclaim in the Dur-  
ham action may join Aetna as a party in respect thereof, is not pre- 
sented. As to  permissible joinder, see Rubber CO. v. Distributors, Inc., 
251 N.C. 406,111 S.E. 2d 614; Burns v. Oil Corporation, 246 N.C. 266, 
98 S.E. 2d 339; Hill v. Spinning Co., supra. Nor do we now consider 
the effect upon the further prosecution of this (Wayne) action by 
Crain & Denbo against Aetna if the  Durham action proceeds to judg- 
ment without the assertion therein by Crain & Denbo of such coun- 
terclaim. 

It is noted that  Harris & Harris and Aetna are bound "jointly and 
severally" by the terms of the performance bond. "In the case of a 
joint and several obligation, under both the common law and the 
modern practice statutes, the plaintiff a t  his option or election may 



840 I N  T H E  SUPREME COURT. [253 

sue each obligor separately or all of them jointly." 39 Am. Jur., 
Parties 5 39; 72 C.J.S., Principal and Surety 5 264(b). 

We pass solely upon the legal significance of the Durham action 
ss presently constituted. Crain & Denbo has not asserted therein a 
cause of action against either Harris & Harris or Aetna. While there 
is a prior pending action between Crain & Denbo and Harris & Harris 
for the same cause, there is no prior pending action as between Crain 
& Denbo and Aetna for any cause. Hence, Aetna's plea in abatement 
was properly overruled. 

The portion of the order overruling the plea in abatement of Harris 
& Harris is erroneous and should be stricken. The plea in abatement 
of Harris & Harris should have been sustained and the action dis- 
missed as to it. It is so ordered. The portion of the order wherein 
Aetna's plea in abatement was overruled is affirmed. 

As to Harris & Harris: Reversed. 
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answer flled in behalf of all  de- 
f m l a n t s  by him, Owen v. Voncan- 
non, 461; any impropriety i n  argu- 
ment held cured by instructions of 
court, McCombs v. Trucking Co., 
6!)9. 

Attorney General-Validity of elec- 
tion to determine whether munici- 
pality should be created m y  be 
challenged by residents directly 
without quo warranto, Starbuck v. 
Havelock, 176. 
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Automobiles - Drivers' licenses, Jus- 
tice v. Bcheidt, 361 ; Shue v. Bcheidt, 
561 ; liability of manufacturer for 
defects, Gwyn v. Motors, Inc., 123; 
safety statutes, Bondzcrant v. Mas- 
tin, 190 ; Watters v. Parrish, 787 ; 
due care, Jones v. Schaffer, 368; 
parking, Meece v.  Dickson, 300; 
Watts v. Watts, 352; lights, Wil- 
liamson v. Varner, 446; passing v e  
hicles traveling i n  opposite direc- 
tion, McConabs v. Trucking Co., 
tions, Pruett v. Inman. 520; Carr 
699: Dinkins v. Booe, 731 ; intersec- 
v. Stewart, 118: Jones v. Schaffer, 
368; King v. Powell, 506; passing 
vehicle traveling in same direction, 
McCrinnis v. Robinson, 574 ; passing 
a t  intersections. Adams 1;. Godwin, 
471; Pruett v. Inrnan, 520; sudden 
emergencies, Bonduraat v. Mastin, 
190; Watts v. Watts, 352; Watters 
v. Parrish, 787; McContbs v. Truck- 
ing Co., 699; Dinkins v. Booe, 731; 
brakes and defects in vehicles, 
Crwyn v. Jlotors, Znc., 123; Austtn 
v. Austin, 283 ; Watts v. Watts, 352 ; 
Hoover v. Odom, 450 ; speed, Krider 
0. Martello, 474; Shue 2;. Scl~eidt, 
561 ; pedestrians, Rogers Q. Green, 
214 ; Rowe v. E'uquay, 769, Artesani 
u. C;rittvy~, 463; GutnbLe v. Seur8, 
706; Pleadings, W~lL~urnson L'. Vat. 
ner, 446; Kttig v. Powe31, 506; p w  
sumptions and burden of proof, 
Lane v. Dorney, 90; opinion evi- 
dence a s  to speed, Ray v. Member- 
3kcp Gorp., 380; physical facts a t  
sceue, Lune u. Dorncy, 90; Jmes v. 
Schaffer, 368; King v. Powell, 606; 
use of toy models, McCon~bs v. 
Truckziig Go., 699 ; evidence held in- 
sufficient to show that  driver had 
knowledge that  exhaust pipe was 
stopped ul), dshford v. Pox, 477; 
guests and passengers, Hooaer v. 
Odo~n, 459; dshford v. POX, 477; 
Wutters v. Purrtsh, 787 ; respondeat 
superior, Ly~lra v. Clark, 289; Wzl- 
liamson, v. Vart~er, 446; Dinkins v. 
Booe, 731 ; family purpose dodrine, 
Lynn v. Clark, 289; manslaughter, 
S. 1;. Macon, 333; S. 2;. Pope, 356; 
drunken driving, AS. r. Jlut) l f~rd,  
""7 

Autopsies-Medical expert may testify 
a s  to cause of death and in ab- 
sence of showing to contrary it 
will be presumed that autopsy was 
authorized, S. v. Rhodes, 438. 

Banks and Banking - Incorporation, 
Young u. Roberts, 9. 

Bills and Notes, - Pickett r. Rig.u- 
bee, 200. 

Blighted Areas-Slum cleanlnce, Re- 
development Commission v. Rank, 
593. 

Bona Fide Purchaser - Of property 
subject to lien of chattel mortgage 
registered in another state, Rank 
v. Ramsey, 339. 

Bonds - Right to use proceeds of 
bonds for water and sewer systems 
within area annexed, Upcllurch v. 
Raleigh, 676; Eakley v. Raleigh, 
683. 

Boundaries-Andrezcs 1;. Andrcwa, 97. 
I3ottled Drink-Action to recover for 

foreign substance in bottled drink, 
Elledge v. Bottling Co., 337. 

Brakes-Liability of manufacturer to 
purchaser for latent defect in 
brakes, Gwyn v. Motom, Ifle., 123; 
duty to set brakes on parked ve- 
hicle, Watts v. Watts, 352; liability 
of owner for lending car with de- 
fective brakes, Austin u. Austitz, 
283. 

Bribery-Evidence raising mere con- 
jecture of whether defendant at- 
tempted to bribe prospective wit- 
ness should be excluded, S. a. Gas- 
kins, 46. 

Briefs-Exceptions or assignments of 
error not set out i n  brief deemed 
abandoned, Williams v. Highway 
Comn~isswn, 514 ; Dinkins 1;. Booe, 
731. 

Broadside Exceptions - To charge. 
Greed v. Whitlock, 336; State 2;. 

Rhodcs, 438. 

Brokers-Statue prescribing licensing 
of real estate brokers held consti- 
tutional exercise of police power, 
State v. Warren, 690. 

~ u g  - Action to recover for foreign 
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substance in bottled drink, Elledge 
v. Bottling Co., 337. 

Building Code - Has  force of law, 
Drum v. Bieaner, 305. 

Burden of Proof-In caveat proceed- 
ings, see Wills ; in  action on insur- 
ance policy, see Insurance ; in negli- 
gence actions, see Negligence. 

Rurden of Showing Error - S. v. 
Mumford, 227; Ral/ u. Membership 
Cwp. ,  380: Kennedg c.  Jantes, 434; 
H ~ c f o o t  2'. Rttl$zirli, 483. 

Burden on Interstate Commerce-Rul- 
iug proscribing interstate carrier 
from maintaining separate ticket 
office held unconstitutional, Utili- 
ties Conznzieeion u. Gre~hound  
Corp., 18. 

Bus Co~npauies - Ruling proscribing 
interstate carrier from maintaining 
separate ticket office held uncon- 
stitutional, Utilities Commission v. 
GreyLound Corp.. 18 ; allocation of 
business of foreign corporation car- 
ried on in this State for purposes 
of income tax. Coach 00. v. Ouwie, 
181. 

Calendar - Court has  inherent right 
to control call of calendar, Watters 
v. Parrish, 787. 

Cancellation and Rescission of Iustru- 
nients - Products Corp. v. Cheat- 
nutt, 269 : cancellation of insurance 
policies see Insurance. 

Carbon Monoxide Poisoning - Ash- 
ford v. Fox. 477. 

Carnal Knowledge of Female - See 
Rape. 

Carriers - Allocation of business of 
foreign corporation carried on in 

State fo r  pnrposw of income 
tax, Coarh Co. v. Currie, Commis- 
sioner of Revenue, 181; m i n t e n -  
ance of ticket offices, Utilities Corn. 
v. Ore!/ltortnd Corp., 18. 

Caveat-See Wills. 
Certiorari - Review by certiorari is 

governed by rule governing appeals, 
Product8 Corporatfm v.  Chsstnutt, 
269. 

Character Evidence - Court is  not 

required to charge on character evi- 
dence in absence of request, 8. v. 
Burell, 115. 

Charge -- See Instructions. 
Charitable Hospitals - Whether 

charitable hospital is  immune from 
liability for negligence not present- 
ed by motion to nonsuit, Robinson 
2'. Hospital Authoritg, 1%. 

Chattel Mortgages and  Conditional 
Sules - Bank v. Ramsey, 339; Int- 
plement Co. v. McLamb, 760. 

Children-Disability of minor, see In- 
fants ; competency of seven year old 
child to testify, Artesani v. Gritton, 
463 ; negligence i n  hitting child ou 
highwny, Artesani v. Britton, 463. 

Churc:h-Construction of Church held 
not to violate restrictive covenants, 
Scott v. Board of Missions, 443. 

Circumstantial Evidence - Of negli- 
gence, Austin v. Austin, 283 ; Drum 
u. Hisamr, 305 ; Lane v. Dorney, 90; 
Smith v. Hickory, 316; circumstan- 
tial evidence that  fire was result of 
uegligence of plumber in  soldering 
operations, Patton v. Dail, 425 ; cir- 
cumstantial evidence of identity of 
driver, McBinnis v. Robinson, 874 ; 
suecient  of, to overrule nonsuit 
in  criminal cases, S. v. Pope, 356; 
S. c. Rhodes, 438 ; S. v. Rogers, 499 ; 
instruction on sufficiency of cir- 
cumstantial evidence, S. v. Potter, 
312. 

Cities and Towns - See Municipal 
Corporations. 

Clerks of Court - Jurisdiction of 
superior court on appeal from clerk, 
Andrews v. Andrews, 97 ; Blades v. 
Spifter, 207; authority of clerk to 
order resale under mortgage f o r e  
closure, Qallos v. Lucaa, 480; au. 
thority to  issue and revoke letters 
testamentary, I n  r e  Will of Couing- 
ton, 551; Mitchell v. Downs, 430; 
probate jurisdiction, see WjILs. 

Clothing - Admissibility of, in evi- 
dence, 9. v. Rhodes, 438. 

Coat Hanger - Fall of customer on 
aisle when tripped by coat 'hanger, 
Case v.  Cato'e, Inc., 224. 
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Collateral Incriminating Circumstance 
- Evidence raising only conjec- 
ture in regard to collateral in- 
criminating circumstance s h ~ u l d  not 
be admitted, A'. v. Gaakins, 46. 

Comity - Lien of chattel mortgage 
registered in another state, Bank v. 
Ramsey, 339. 

Commerce - Ruling proscribing in- 
terstate carrier from maintaining 
separate ticket office held uncon- 
stitutional, Utibitiea Commission v. 
Greyhound Corp., 18. 

Commissioner of Banks - Youltg V.  

Roberts, 9. 
Commissioner of Revenue - Con- 

struction of tax statutes, I n  r e  Van- 
derbilt Cnioersity, 743. 

Compensation - For the taking of 
property. see Eminent Domain. 

Compensation S c t  - Proceedings unL 
der Workmen's Compensation Act, 
see Master and Servant. 

Compromise and Settlement - Em- 
ployee who has made settlemen~t 
with third person tort-feasor in 
amount in excess of employer's 
liability under Compensation1 Aot 
may not maintain proceedings un. 
der the Act for purpose of re- 
covering onehalf attorneys' fees, 
IIefnsr 2;. Plumbing Co., 277 ; na- 
ture and effect of settlement, Prod- 
ucts Corp. v. Chestnutt, 269; Gilli- 
kin u. Gillikin, 1. 

Condemnation-See Eminent Domain. 
Conditional Sales-See Chattel Mort- 

gages and Conciitional Sales; sale 
of property under claim and deliv- 
ery, Implement Co. v. McLamb, 760. 

Confessions - Finding of court that  
con,fession was voluntary will not 
be disturbed i n  absence of showing 
to the contrary, State v.  Rhodes, 
438. 

Contlict of Laws - Lien of chattel 
mortgage registered in  another 
state, Bank v. hkzwey, 339; in ac- 
tion based on collision occurring in 
another state, i ts laws control sub- 
stantive rights; laws of this State 

control procedure, McCombs v. 
Trucking Co., 699; contract of em- 
ployment held consummated in this 
State, Warren v. Dixon and Cltria- 
topher Co., 534. 

Consent Judgment - See Judgments. 
Consideration - Seal imports consid- 

eration, Honey Properties, Inc. v. 
Gastonia, 567. 

Consolidatio111 - Of actions for trial. 
Phelps v. McCotter, 66. 

Conspiracy - S. v. Potter, 312; S. v. 
Kirkman, 781. 

Constitutional Law - Railroad em- 
ployee may main+ain action in 
courts of this State for discharge 
in breach of contract between un- 
ion and employer, Haynes 27. R. R., 
391; National Labor Relations Act 
does ncrt oust State court's juris- 
diction of action for wrongful dis- 
charge, Gainey v. Brotherhood, 256 ; 
legislative powers, Redeoelopment 
Cont. v. Rank, 595; 8. v. TVarrerz, 
690; De Loatch v. Beaman, 754; 
police power S. v. Warren, 690: 
Utilities Com. v. Greyhound Corp.. 
18 ; monopolies and exclusive 
emoluments, Redevelopment Com. 
v. Bank, 595 ; S. v. Warren, 690; 
due process, Redevelopment C m .  
v. Bank,  595 ; full faith and credit 
to foreign judgment, Lennon v. Len- 
non, 659. 

Constructive Possession - Of intoxi- 
cating liquor, see Intoxicating 
Liquor. 

Contentions - Inadvertance in  stat- 
ing contentions must be brought to 
trial cou~t ' s  attention i n  a p t  time, 
S. v. Holder, 121; order of stating 
con,tentiom of parties rests i n  dis- 
cretion of court, S. v .  Rhodes, 438. 

Contingent Limitations - Arnold v. 
Battley, 364; Miller v. McLean, 171 ; 
Blades c. Spitzer, 207; Little v .  
Trust Co., 229; Parker v. Pwker,  
399. 

Continuance - Motions for a continu- 
ance a r e  [addressed to discretion of 
court, 8. v. Kirkman, 781; Tat te rs  
I:. Parrish, 787. 
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Contracts - - Insurance contracts see 
Insurance ; labor contract see Mas- 
ter and Servant; to convey see 
Vendor and Purchaser ; to  devise 
see Wills; for sale of logs, Bishop 
v.  DuBose, 158 ; cancellation of for 
fraud see Cancellation and Rescis- 
sion of Instruments; offer and ac- 
ceptance, Yeager v. Dobbins, 824; 
consideration, Honey Properties v. 
Oastonia, 567 ; par01 prorisions, 
Bishop v. DuBose, 158; construc- 
tion and operation, Bishop v. Du- 
Bose, 158 ; Ferrell  v. Highway Com., 
830; Honey Properties v. ffastonia, 
567; novation, Products Corp. 2;. 

Chestnutt, 269; actions, Skinner v, 
Transformadora, S. A., 320; Yeager 
V. Dobbins, 824 ; Ferrell v. Highway 
Com., 830. 

Contribution - Insurer paying bal- 
ance of judgment and having i t  as- 
signed to insured is  not entitled to 
contribution under the statute, 
Bquires v. Sorahan, 589. 

Contributory Negligence-Nonsuit for 
contributory negligence, Bondurant 
v. Mastin, 190; Pruett v. Inman, 
520 ; issues of contributory negli- 
gence and last clear chance do not 
arise when there is insufficient 
evidence of negligence, Reavis 2;. 

Beam, 479. 
Convicts-Personal represenstatire of 

deceased prisoner may maintain 
claim under Tort Clnims Act for 
wrongful death, Ivey v. Prison De- 
partment, 615. 

Corporations-Incorporation of bank- 
ing corporation, see Banks and 
Banking. 

Corroboration-Testimony held com- 
petent for purpose of corroboration, 
Sbbitt  v. Bartlett, 40. 

Costs--Whaley v. Taxi Co., 586; Ty- 
ser v.  Sears, 65; Little v. Trziet Co., 
229. 

Cotton-Provision in option for divis- 
ion of agricultural allotments, Byrd 
v. Freeman, 724. 

Coun,gel- Any impropriety i n  argu- 
ment held cured by instructions of 

court, McCombs v. Trucking Co., 
699. 

Counterclaims - Ray v. Membership 
(Torp., 380 ; nonsuit i n  favor of one 
defendant does not affect his eoun- 
terclaim against plaintiff, Wi1lian~- 
son, v. Varner, 446. 

Counties - Contract for revaluation, 
DeLoatch v. B e a m ,  754. 

Country Club - Injury to invitee re- 
ceived while on premises, Cupita v. 
Cfountry Club, 346. 

courts--Order of issues is largely in 
discretion of court, Abbitt 2.'. Bart- 
zt:tt, 40; motions for a continuance 
a r e  addressed to discretion of court, 
State u. Kirkman, 781; Watters v. 
Parrish, 787; motion to set aside 
verdict is addressed to discretion of 
court Abbitt v. Bartlett 40; I n  re 
Will of Hall, 70 ; Creed w. Whitlock, 
336; where court sets aside verdict 
in i ts  disc re ti or^ there is no judg- 
ment from which appeal can lie, 
House v. Inauraftce Association, 
189 ; in absence of indication to con- 
trary i t  will be assumed that  court 
decided discretionary matter in ex- 
e ~ c i s e  of discretion, Phelps v. Mc- 
Cotter, 66; exercise of discretion 
under misapprehension of appli- 
cable law will be set aside, Artesnni 
u. Oritton, 463; court may remind 
jury of duty to agree if possible, 
I n  r e  Will of Hall, 70; remark of 
court during examination of wit- 
nthss held not to constitute expres- 
sion of opinion on evidence, S. v. 
Hoover, 133; 8. v. Mumford, 227; 
Superior Court has jurisdiction to 
deter~nine conflicting claims to 
conwensation paid, Hill v. Cahoon, 
295; railroad employee may main- 
tain action in courts of this State 
for discharge in  breach of contract 
between union and employer. 
Haynes v. R. R., 391; courts will 
not interfere with exercise of dis- 
cretionary Power by State agency, 
Phar r  u. Garibaldi, 803 ; remand of 
Cause to Utilities Commission, 
Utilities Commission v. Tramport 
Go., 776; power of court to appor- 
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tion costs, Tyser v. Sears, 65 ; juris- 
diction in general, Gainey v. Broth- 
erhood, 256 ; Banks v. Jordan, 419 ; 
jurisdiction on appeals from clerk, 
Andrews v. Andrews, 97; Blades v. 
Spitzer, 207; Federal and State 
courts, Labor Relations Act, Gainey 
v. Brotherhood, 256; Haynes v. R. 
R., 391; Federal Merchant Marine 
Act, Benton v. Willis, Inc., 166; 
laws of this and other states, Bank 
v. Ranzsey, 339 ; McCombs G. TrucL- 
ing Co., 699. 

Covenants - Restrictive covenants, 
Scott v. Board of Missions, 443. 

Criminal Law-Particular crimes See 
particular titles of crimes ; indict- 
ment and warrant see Indictment 
and Warran t ;  plea of nolo con- 
tendere, S. v. Stevens, 331; com- 
petency and relevancy of evidence, 
S. v. Gaslcins, 46; S. v. Browder, 
35 ; articles found near scene, S 
v. Rhodes, 438; attempt of defend- 
an t  to procure false testimony, s. 
v. Gaskins, 46; experts, S. v. 
Rhodes, 438; confessions, S. z., 
Rhodes, 438 ; cross-examination, 8. 
v. Gaskinu, 46; impeachment and 
corroboratioru of witnesses. S. v. 
Browder, 35; S. v. Iioouer, 133; 
State not precluded by exculpating 
declaration introduced by it, S. G. 
Rogers, 499; continuance, S. v. 
Kirkman. 781 ; evidence competent 
for  restricted purpose, S. v. Potter, 
312; withdrawal of evidence, S. v. 
Roover, 133; introduction of addi- 
tional evidence, S. v. Kirknmn, 781 ; 
expression of opinion by court dur- 
ing trial, S. v. Hoover, 133; S. v. 
Mumford, 227; argumeut of solici- 
tor, S. v .  Seipel, 335; S. v. Graves, 
779; nonsuit, S. v. Rhodes, 438; S 
v. Rogers, 499; 8. v. Pope, 356; 
S. v. Guffey, 60; S a Rurrell, 115: 
S. v. Hoover, 133; instructions, S.  
v. Browder, 35; S. v. Potter, 312; 
8. v.  DeWitt, 457; S. v Burell, 115; 
8. v. Rhodes, 438; verdict, 8. v. 
Hoover, 133; arrest of judgment, S. 
v. Biller, 783 ; sentence, S. v. Hoov- 
er, 133; S. v. Mumford,  227; S. v. 

Warren, 690 ; S. 2;. Xorton, 482 ; ap- 
peal and error, S.  v. Rhorles, 438; 
8. 7.. Holdrr, 121; 8. r. Mumford. 
227: .'. r. Iloouer, 133; S. u. T o d d .  
781 ; S a. Caskins, 46 ; S. c. Pottr r ,  
312. 

Custody - Proceedings to detrrnline 
right to custody of infant, see 
Habeus Corpus. 

Damages - Ascertainment of corn- 
11ensation for the taking of property 
under en~inent  donlain, see En~in-  
ent Donlain ; credit on damages for 
sums paid for plaintiff's benefit, 
Beriton v. Willis, Inc., 166; dam- 
ages for personal injury, Jones 1.. 

Rchaffer, 368 ; instructions on I<- 

sue of damages, TVilliam~ ?.. Higll- 
wa,v COIH., 514; Dirtkins u. BOOP, 
731. 

Danlnum Absque Injuria - Phar r  7.. 
Goribaldi, 803; Service Co. v. S1rr.I- 
b ~ ,  816. 

1)ance Band - Injury to player re- 
ceived while on premises, Cupitu v. 
Country Club, 346. 

Death - Personal representative of 
deceased prisoner may n~aint;lin 
claim under Tort Claims Act for 
wrongful death, Ivcy v. Prison I)+ 
partment, 615 ; actions for wrong- 
ful death, Rogers o. Green, 214; 
expectancy of life and damages, 
Bryattt v. TVoodlief, 4-18. 

Declarations - Error in the adrnis- 
sion against one conspirator of tes- 
timony of declaration of another. 
not in furtherance of common lie- 
sign, held not cured when only part 
of incompetent evidence later be- 
comes competent for purpose of cor- 
roboration, State v. Potter, 312 ; of 
agent incompetent to prove fact of 
agency, Williams 2;. Highway COM- 
mission, 514. 

Declaratory Judgment Act - Little 
G. Trust Co., 231. 

Deeds - Ascertainment of bound- 
aries, see Boundaries ; construction 
and operation, Cannon v. Baker 
111; Oxendine v. Leu&, 669; re- 
strictive covenants Scott v .  Bourd 
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of Missions, 443; timber and log- 
ging deeds end contracts, Bishop v. 
DuBose, 158. 

Deed of Separation - Unsigned deed 
of separation has  no legal effect, 
Wade  v .  Wade,  330. 

De Fac,to Municipality - Starbuck w. 
Havelock, 176. 

Delegation of Power - General AS- 
sembly may delegate power to  find 
facts upon which applica.tion of 
law is  made to depend, Redeuelop- 
rnent Cornmiasion v .  B m k ,  595. 

Demurrer - See Pleadings. 
Depar'tment of Motor Vehicles--Sus- 

pension or  revocation of automo- 
bile drivers' licenses, #hue V.  
Scheidt, 561; Justice 2;. Scheidt, 
361. 

Dependent - Widower and mother 
of deceased employee held entitled 
to share equally in  compensation 
under Compensation Act, Shealy v. 
Associated Transport, 738. 

Descent and Distribution - Suit for 
distributive share, Bank v. Jordan, 
419. 

Defeasible Fee - Deed held to  con- 
vey defeasible fee, Cannon v .  Bak- 
er 111 ; interest of remainder under 
trust held subject to payment of 
stipulated sum to life beneficiary 
and therefore no part  of corpus 
could be used for advancement to 
ultimate beneficiaries, Miller w .  
NcLean, 171; devise in trust with 
income to designated beneficiary 
for  life and corpus to her children 
after life estate conveys vested r e  
mainder to  ultimate beneficiaries. 
Blades v. Spitxer, 207 ; distinction 
between vested and contingent re- 
mainder, Little v. Trust Co., 229. 

Directed Verdict -Peremptory in- 
struction, Wesley  v. Lea 540 ; I n  re  
will of Harrington, 105. 

Director of Prisons - Suit to  enjoin 
operation of prison, Pharr v .  Ctari- 
baldi ,  803. 

Disability - Presumption that  dis- 
ability ends when employee returns 

to work is rebuttable, Pratt  v .  Up- 
holstery Co., 716. 

Disclaimer - Parker v .  Parker, 399. 
Discretionary Power--Courts will not 

interfere with exercise of dis- 
cretionary power by State agency, 
Pharr v. Garibaldi, 803. 

Discretion of Court - Order of is- 
sues is largely i~ discretion of 
court, Abbitt u. B a r t s t t ,  40; mo- 
tions for  a continuance a r e  ad- 
dressed to discretioni of court, State 
v .  Kirkman, 781; Watters  v .  Par- 
rish, 787 ; motion to set aside verdict 
is addressed to discretion of court, 
Abbitt v .  Bartlett ,  40; I n  re  Wi l l  of  
Hall, 70; Greed v .  Whitlock, 336; 
in absence of indication to contrary 
it  will be assumed that  court de- 
cided discretionary matter in exer- 
cise of discretion, Phelps a .  McCot- 
ter,  66; where court sets aside ver- 
dict i13 its discretion there is no 
judgment from which appeal can 
lie, House v .  Insurance Association, 
189 : exercise of discretion under 
misapprehension of applicable law 
will be set aside, Artesani v. @it- 
ton, 463. 

Dissent - Widow's dissent from will 
irrelevant to issue of mental capac- 
ity of husband to make will, In re  
Wil l  of Harrison, 105. 

Divorce and Alimony - Alimony 
without divorce, Sguros v. Sguros, 
408 ; B o w l i ~ g  v. Bowling, 528 ; ali- 
mony pendente lite, W a d e  v. Wade ,  
330; Sguros v. Sguros, 408; Con- 
rad v. Conrad, 412. 

Doctrine of Estoppel - See Estoppel. 
Doctrine of Res Ipsa Loquitur-Does 

not apply to fall  of pedestrian on 
sidewalk, Smith v. Hickory, 316; 
unexplained accident may raise in- 
ference of negligence, Lane v. Dor- 
ney, 90. 

Doctrine of Sudden Emergency - 
Party may not invoke doctrine of 
sudden emergency if he  himself 
contributes to its creation, W a t t s  v .  
Wat t s ,  352 ; Watters  v .  Parrish, 787 ; 
person confronted with sudden 
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emergency is  not held to  wisest 
choice of conduct, Bondurarct v. 
Mastin,  190. 

Doctrine of Trust  Pursuit - Bowling 
v. Bowling,  627. 

Dominant Highway - See Automo- 
biles. 

Door - Liability of driver to pas- 
senger for injury resulting when 
worn latch permitted door to come 
open, Hoover v. Odum,  459. 

Driver's License - Suspension or r e  
vocation! of, Justice v. Scheidt ,  381 ; 
Hhue v. Scheidt ,  561. 

Drunken Driving - Where defendant 
admits prior conviction for  like of- 
fense court may instruct jury t h t  
if i t  found defendant guilty verdict 
should show that  it mas for  a sec- 
ond offense for  the purpose of in- 
creased punishment, S .  v. Mumford ,  
227; evidence held insufficient to 
show that  death of passenger re- 
sulted from operation of automo- 
bile by defendant while i n  drunken 
condition. S ta t e  v .  Pope, 366. 

Easements - Ascertainment of com- 
pensation for taking of easement 
under eminent domain, see Eminent 
Domain ; limitation of access to 
highway constitutes a "taking", 
Wil l iams 2.. Highway  Corn., 772. 

Educational Institutions - Business 
of university and income therefrom 
a r e  exen~pt from franchise and in- 
come taxes, I n  r e  Va$tderbilt Uni- 
cersity.  743. 

Elections - Election to determine 
whether municipality should be cre- 
ated, Starbuck v. Havelock,  176. 

Electricity - Fire from defective wir- 
ing, Drzcm c. Bisaner,  306. 

Eleemosynary Institutions - Busi- 
ness of university and income there- 
from are exempt from franchise 
and income taxes, I n  re T7anderbilt 
University,  743. 

Embezzlement - City held not liable 
for malicious prosecution based on 
prosecution of employee for embez- 
zlement, McDonald v. Carper, 29. 

Emergency - Person confronted 
with sudden emergency is not held 
to  the wisest choice of conduct, 
Bondurant v. Mastin,  190; party 
may not invoke doctrine if he him- 
self contributes to creation of the 
emergency, W a t t s  v. W a t t s ,  362; 
W a t t e r s  v. Parrish,  787. 

Emergency Brake - Duty to set 
brake on parked vehicle, W a t t s  z). 
W a t t s ,  352. 

Eminent Domain - Appropriation by 
city of private water and sewer 
systems constitutes a "taking", 
Honey Properties Inc.  v .  Ci ty  o f  
Gastonia, 567; Styers  v. Gastonin, 
572; limitation of access to high- 
way constitutes a "taking," W i l -  
l i a n ~ s  v .  H ighway  Corn., 772 ; nature 
and extent of power, Wi2liantson 9. 
Highumy Corn., 141 ; R e d e v e l o ~ ~ n ~ e n t  
Com. v. B a n k ,  595 ; amount of com- 
pensation, Wil l i ams  v. High [cab 
Com., 141 ; Sani tary  Distrtct v. 
Canoy, 749; In r e  Land of  Alley, 
765; common law action for com- 
pensation, Wil l i ams  2.. Highway 
Cow ., 61.1 ; Perrell v. Highway 
Corn., 830. 

Emoluments - Urban Redevelopment 
Law does not confer exclusive 
emoluments, Redevelopment Com- 
nlission v. Bank ,  595; statute p r e  
scribing licensing of real estate 
brokers held constitutional exercise 
of police power, Sa te  v. Warren ,  
690. 

Em1)loyer and Employee - See M a s  
ter and Servanlt. 

Encyclopedia - One juror may not 
read encyclopedia definition to oth- 
ers, I n  re  W i l l  o f  Hall, 70. 

Entireties - See Husband and Wife. 
Equitable Estoppel - see Estoppel. 
Equity - Right to specific perform- 

ance. Byrd v. Preen~un ,  724. 
Estates - Sale of estates for rein- 

vestment, Blades v. Spitxer,  207. 
Estates by Entireties - See Husband 

and Wife. 
Estoppel - Of insurer to  declare for- 

feiture of policy, Swartzberg v. In -  
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surailce Co., 150; equitable estoppel, 
Mille-r c .  McLean, 171; Herring v. 
Merchandise, Inc., 430; I n  r e  Wi l l  
o f  Co~'ivtgto)t, 546. 

Evidence - In criminal prosecutions 
see Criminal Law and particular 
titles of crimes; evidence in par- 
ticular actions see particular titles 
of actions; sufficiency of evidence 
to be submitted to jury see Non- 
suit ; harmless and prejudicial error 
in admission or exclusion of evi- 
denc'p, Rafj v. Xembership Corp., 
380; S .  v. Rhodes,  438; S .  v. Potter,  
312; expression of opinion by court 
on evidence, S.  v. Hoover, 133; S .  v .  
Numford ,  227 ; description in deed 
may not be varied by subsequent 
parol agreement, Andrews 2;. An- 
d r e w ~ ,  97;  unwritten part of agree- 
ment may be shown by parol, 
Bishop v. DuBose,  158; parol evi- 
dence rule, Products Corp. v .  Chest- 
nu t t ,  269; presumption against par- 
tial intestacy, Li t t le  v. Trus t  Co., 
229; no judicial notice of munici- 
pal  ordinance, Pharr v. Garibaldi, 
803 ; matters of common knowledge, 
Ibid ; presumptions, Parker v. Park- 
er, 399; Bank  v. Hannah,  556; Pratt  
v. Upholsteru Co., 716; toy models, 
McCombs v. Trucking Co., 699; 
competency of circumstantial evi- 
dence, Pat ton v. Dail, 425; evidence 
a t  former trial o r  proceedings, King 
v. Powell, 506; Wat te r s  v .  Parrish,  
787 ; co~nyetency of allegations. 
Meece v. Dickson, 300; best and 
secondary evidence, I n  re  Wi l l  of 
Hall,  70; hearsay evidence and dec- 
larations. Wil l iams v. Hig7~wa.v 
Com., 514 ; expert testimony, J O ~ C Y  
v. Scha f f e r ,  368; relevancy in gen- 
eral, Abbitt v. Burtlett ,  40:  im- 
peaching evidence, King v. Pozrell, 
506; Wat te r s  v. Parrish, 787. 

Exceptions - To chlarge, Crced I!. 

Whi t lock ,  336; S.  v. Rhodcs, 438; 
Conrad w .  Conrad, 412: 1ii)fg 11. 

Powell, 506; S ,  v .  Todd,  784; excep- 
tions and assignments of error to 
Andings of fact, Conrad v .  C w a d ,  
412 ; exceptions and assignments of 

error to judgment, Utilities Com- 
mission v .  Wi lson,  640 ; Itnplement 
Co. v. McLamb, 760 ; assignment not 
supported by exception will not be 
considered, Wat te r s  v. Parrish, 
787; wsignment of error should 
present a single question for con- 
sideration, S. v. Rhodes,  438; group- 
ing of exceptions in assigning error, 
Conrad v. Conrad, 412; Wood w .  
Seward, 484; exceptions or assign- 
ments of error not set out im brief 
deemed abandoned, Wil l iams v. 
Highway Commission, 514; Dinkins 
v. Booe, 731. 

Exclusive Emoluments - Urban Re- 
development Law does not confer 
exclusive emoluments, Redevelop- 
ment Commission v .  Bank ,  595 ; 
statute prescribing licensing of real 
estate brokers held constitutional 
exercise of police power, State  2;. 

Warren ,  690. 
Execution - Sale by commissioner 

under order of court, see Judicial 
Sale. 

Executors and Administrators-Per- 
sonal representative is entitled to 
receive commuted value of fuure 
installments of compensation, Hill 
v. Cnhoon, 295; appointment of ad- 
ministrator c.t.a., Mitchell v .  Downs, 
430; attack of appointment, I n  re  
Wi l l  o f  Cocington, 551 ; actions on 
claims against, Mitchell v. Downs, 
430. 

Exemptions - Business of university 
and income therefrom are  exempt 
from franchise and income taxes, 
I n  r e  Vanderbil t  University,  743. 

Ex Mero Motu - Supreme Court will 
take cognizance of fatal  defect of 
parties ex mero motu, Skinner v .  
Trans formadwa ,  S. A., 320. 

Ex Parte  Proceedings - Petition in 
ex parte proceeding need not be 
verified, Gillikin v. Gillikin, 1. 

Experts -- Medical expert may tes- 
tify a s  to injured person's ability 
to perform particular work, Jones 
v Bchaffer, 368; medical expert 
may testify a s  to muse o f  death, 
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and in absence of showing to con- 
trary, i't will be presumed tha t  
autopsy was authorized, State v. 
Rhodea, 438. 

Expression of Opinion - remark of 
court during examination of wit- 
ness held nat to constitute expres- 
sion of opinion on evidence, S. v. 
Hooter, 133 ; S. v. Mumford, 227. 

Extrinsic Evidence - Par01 or ex- 
trinsic evidence effect writings, 
Products Corporation v. Chestnutt, 
269. 

Family Purpose Doctrine - Lynn v. 
Clark, 289. 

Fan  - Evidence held sufficient to 
support inference that  fire resulted 
from negligent installation of fan, 
Drum v. Bisaner, 305. 

Federal Court - State court has jur- 
isdiction in action by member of 
labor union to enforce seniority 
rights, Gainey v. Brotherhood, 256 ; 
state court may hear action by 
sailor to recover for injuries under 
Merchant Marine Act, Benton v. 
Willts, Inc. ,  166. Railroad employee 
may maintain action in state court 
for discharge in breach of contract 
between union and R. R. employer, 
Hayes v R. R., 391. 

Federal Government - Small Busi- 
ness Administration can be sued on- 
ly in the manner provided by sta- 
tute, Pinch v. SmaZZ Business Ad- 
ministration, 50. 

Federal Merchant Marine Act. - 
Right of sailor to recover for in- 
juries on shipboard, Benton v. Wil- 
lis, Inc., 166. 

Federal Railroad Labor Act. - Rail- 
road employee may maintain action 
in courts of this State for discharge 
in breach of contraat between un- 
ion and employer, Haynea v. R. R., 
391. 

Female - Carnal knowledge of, see 
Rape. 

Fiduciaries - Miller v. McLean, 171. 
Financial Responsibility - Revoca- 

tion of driver's license because ~f 

unsatisfied judgment against li- 
censee, Justice v. Scheidt, 361. 

Findings of Fact  - Court may not 
find facts in addition to those stipu- 
lated by the parties, Swartzberg v. 
Insurance Co., 150 ; court's findings 
conclusive when supported by evi- 
dence, Benton 2;. Tt7illi8, Inc., 166; 
are  reviewable in injunction pro- 
ceedings, Eestaurant, Inc. v. Char- 
lotte, 324 ; findings of administra- 
tive board a re  binding when sup- 
ported by evidence and made in 
good faith. I n  re  Appeal of Has- 
tings, 327 ; of Industrial Conimis- 
sion supported by evidence a r e  con- 
clusive, Warren v. Dixon, and 
Christopher Co. ,  634 ; exceptions 
and assignments of error to findings 
of fact, Conrad v. Conrad, 412; rx- 
ceptions and assignments of error 
to judgment does not present sutti- 
ciency of evidence to support find- 
ings, Inlpleinent Co. 2;. JlcLanlb, 
760. 

Fire - Evidence held sufficient to 
support inference that fire resulted 
from negligent installation of fan, 
Drum v. Bisaner, 305 ; circumstan- 
tial evidence that fire was result 
of negligence of plumber in solder- 
ing operations, Patton v. DaiC, 123. 

Floor - Fall of customer on wased 
floor, Case v. Cato's, Inc., 224. 

Food - Deliterious substance in bot- 
tled drink. Elledge w. Bottling Co.. 
337. 

Forec1o;rure - Of deeds of trust, Oal- 
10s w. Lucas, 480. 

Foreign Corporation - Allocation of 
businem of foreign corporation car- 
ried on in this State for purposes 
of income tax, Coach Co. v .  Currier, 
181. 

Foreign and Deleterious Substance - 
Action to recover for foreign sub- 
stance in bottled drink, Elledge v. 
Bottling Co., 337. 

Foreign Judgments - Full faith and 
credit to foreign judgments, Len- 
?Lon v.  Lemon, 659. 
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Foreseeability - Foreseeability is 
essential element of proximote 
cause, Bondurant v. Mastin, 190 ; of 
ibtervening negligence, Watters v. 
Putrish, 787. 

Fragmentary Appeal - Whether Su- 
preme Court will consider demur- 
rer ore tenus upon fragmentary 
appeal rests in its sound discretion, 
Implement Co. v. YcLamb, 760; 
interlocutory order not ordinarily 
appealable, Utilities Commission v. 
Tran.sp0t.t Co., 776. 

Franchise - Suit to restrain invasion 
of franchise rights, Service Co. v. 
Shelby, 816. 

Franchise Tax - Business of univer- 
sity and income therefrom a r e  ex- 
empt from franchise and income 
taxes, 111 re Vamderbilt University, 
743. 

Fraud - Avoidaiice of insurance 
contract for misrepresentation, see 
Insurance ; reliance on misrepresen- 
tation and deception, Products Corp. 
2:. Chestwutt, 269. 

Frauds, Statute Of -Promise to an-  
swer for debt or default of another 
b f a ~  v. Havnes, 683 ; leases, Herring 
v. Met-clmndise, Inc., 450. 

Full Faith and Credit - To foreign 
judgment, Lsnnon v. Lennm, 659. 

Gas - Suit to restrain municipality 
from extending public utilities to 
customers outside city limits, Ser- 
vice Co. v. Shelby, 816. 

Genertll Assembly - Has  all legisla- 
tive powers not prohibited by Con- 
stitution, Redevelopment Commis- 
siotr 2;. Bank, 595; may delegate 
power to find facts upon which a p  
plication of law is made to depend, 
Redmelopment Commission v. Bank, 
595. 

Grandchildren - Limitation over to 
gnandchildren of testator subject to 
Life estate, Arnold v. Battley, 384. 

Granting Clause - See Deeds. 
Guardian Ad Litem - Represenh- 

tion of heirs by, Bank v .  J o r d m ,  
419. 

Habeas Corpus - To determine right 
to custody of infant, Lennon v. Len- 
non, 659. 

Habendum - See Deeds. 
Harmless and Prejudicial Error - 

New trial will not be awarded for  
mere technical error, Abbitt u. 
Bartlett, 40; harmless and preju- 
dicial error in instruction, S. v. 
Hoover, 133; Creed v. Whitlock, 
336 ; Kennedv 2;. Jameu, 434 ; Bowl- 
ing v. BowMng, 527; Watters v. 
Parrish, 787; in  the admission or 
exclusion of evidence, Abbitt v. 
Bartlett, 40; S. v. Qmlcins, 46; I n  
r e  Will of Hall, 70; Ray v. Mem- 
bership Corp., 380 ; State  v. Rhodes, 
438 ; error in  the admission against 
one conspirator of testimony of dec- 
laration of another, not in further- 
ance of common design, held not 
cured when only part of incom- 
petent evidence later becomes com- 
petent for purpose of corrobom- 
tion, State  v. Potter, 312 ; verdict 
held to  have cured any error in 
submitting additional issue, Dink- 
ins 2). Booe, 731. 

Hearsay Evidence - Williams v .  
Highway Commission, 514. 

Heirs - Representation of heirs by 
guardian a d  litem, Bank v. Jordan, 
419. 

Highway Commission - Authori,ty to 
designate speed limit on State 
hmighways, Shue v. Scheidt, 561; law 
of the road, see Automobiles ; High- 
way Commission may be sued only 
in manner provided by statute, Per- 
rell ,v. Highway Commission, 830; 
Williams v. Highzoay Com., 776; 
contract between Highway Commis- 
sion and owner held not to obligate 
Highway Commission to construct 
service roads with access to  high- 
way, Ferrell v. Highway Commis- 
sion, 830. 

Homicide - S. v. Pope, 356; S. v.  
Rhodes, 438; 8. v.  DeWitt, 457; in- 
dictment for  murder will mt s u p  
port conviction of assault with 
deadly weapon, 8. v. Rwie, 579. 
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Hospitals - Liability to patients, 
Robinsort r .  Hospital Authority,  
185. 

Husband and Wife - Actions for 
divorce, see Divorce: estates by en- 
tireties. Barc-ling z-. Bowling, 527 ; 
deed of reparation, W a d e  c. W a d e ,  
330. 

Hydraulic Brakes - Liability of own- 
er for lending car with defectire 
brakes, Atrstirr. r .  Austin, 283. 

Identity - Circumstantial eridence 
of identity of driver, IfcCinnis c. 
Robinson, 374. 

Inimunit) - Small Business Admin- 
istration can be sued only in the 
nlanner pro\ided by statute, Finch 
I . .  Small Bttxincss Administration, 
30; Highway Commission may be 
sued only ill manner p ro~ided  by 
statute, Ftr.rcl7 r .  I i i y h ~ c a y  ("ant- 
mission. &30 : Trilliunzs %. Highway 
Cotrz., 772: State not subject to suit 
to enjoin operation of prison. 
P k u n  1.. Curibuldi, 803. 

In~l)each~nent - Witness may be 
asked if he had not entered plea 
of guilty to charge of manslaughter 
arising out of same accident, Xing 
P.. I'ozc~~ll. -506; Cross-examination 
of one defendant by the other a s  
to con~ict ion of driving while un- 
der influence of intoxicating liquor 
in 1)roseeution growing out of same 
acacident held incompetent, Wat t e r s  
P.. Pal-rish, 787. 

Imprisonment - Punishn~ent for lar- 
ceny, P. c. Stecem,  331. 

Income Taxes - Allocation of busi- 
ness of foreign corporation carried 
on in this State for purposes of 
income tax. Coach Co. 2;. Currie,  
Commissioner of Revenue, 181 : 
business of university and income 
therefrom are  exempt from fran- 
chise and income taxes, I n  r e  Vam- 
derhilt U ~ i v a s i t y ,  743. 

Indictment and Warrant  - Suffi- 
ciency of indictment to support con- 
viction of other degrees of crime, 
S. v. Rorie, 579. 

Industrial Commission - Proceedings 

under Workmen's Compensation 
Sct ,  see Master and Servant. 

Infants - Cornpetencap of seven year 
old child to testify, Artesani w. 
Grittoll, 463 : negligence in hitting 
child on highway, Ibid ; next friend, 
Gilliki>i c. Gillikin, 1 ; guardian ad 
litem may waive jury trial, Blades 
1.. Spit-el.. 207: awarding custody. 
IA~l#>io/l I.. Lennon, 659. 

Inference of Negligence - Physical 
facrs a t  ~ e n e  may be sufficient to 
raise infernce of negligence, Lanf ,  
r .  Dorney. $10. 

Injunc2tionu - Lieh only when right is 
imminently threatened, Starbuck v. 
13a1,elock. 176 : restraining viola- 
tion of ordinance. Pharr v. f f a r i -  
bnldi. 803 : restraining enforcement 
of ordinance, Rcstnztrant r .  Char- 
lottc,, 324: restraining use of land. 
Phnu  7.. C n t  ibaldi, 803 ; restrain- 
ing i n ~ a s i o n  of franchise rights. 
Srrrice Co. r .  Shelby, 816; continu- 
ance ant1 di~solution of temporary 
orders. Restatwant c. Charlotte, 
324;  Tlrhaley v. T a x i  Co., 586; De- 
Louch r .  Beartion, 734; Service Co. 
v. Shelby, 816. 

Insane Persons - Guardian ad  litem 
may waive jury trial. Blades v. 
R p i t z o .  207. 

Instructions - Duty of court to state 
eridence and apply law thereto, S.  
I-. I leWit t ,  457 : Rowe ti. Fuquay,  
769; i t  is error for court to charge 
inapl~licable law. McGinnis v .  Rob- 
inson. 574: inutruction on sufi- 
ciency of circun~stantial evidence, 
Stute c. P o t t o ,  312 : party desiring 
elaboration must tender request, 
King c. Powell ,  .506: court need not 
gire requested instructions in exact 
language of request, Dinkins v. 
Booe, 731 ; Iw re R7iZl o f  Hall, 70 : 
court is not required to define rea- 
sonable doubt in absence of rgues t ,  
Abbitt o. Bart le t t ,  4 0 ;  court is not 
required to charge on character 
eridence in absence of request, AS'. 
v. Burell, 115; where defendant 
admits prior conviction for like 
offense court may instruct jury 
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that if i t  found defendant guilty 
verdict should show that  i t  was for 
a second offense for the purpose of 
increa.wd punishment, 8. v. Nunt- 
ford, 227 ; peremptory instructions, 
TVeslcy c. Lea, 540; I n  re  Will of 
Hwrington, 105; order of stating 
contentions of parties rests in dis- 
cretion of court, State v. Rhodes, 
438; inndrertence in  stating con- 
tentions must be brought to  trial 
court's attention in a p t  time. S. c. 
Holder, 121 ; court may remind jury 
of duty to agree if possible, I n  re  
Will of If all, 70 ; exceptions and as- 
signments of error to charge, King 
u. Po?vcll, 506; S. u. Todd, 784; 
Creed 1,. Whitlock, 336; S. v. 
Rhodcs, 483; harmless and preju- 
dicial error in instruction. S. v. 
Hoocer, 133; Creed u. Whitlock, 
336; Kennedy a. James, 434; Bowl- 
ing 2). Bowling, 527; TVatters v. 
Parrish, 787 ; Abbitt 1;. Bartlett, 40 ; 
instructions in negligence actions, 
see Negligence ; in prosecution for 
assault, see Assault and Battery; 
on issue of damages held without 
error, Williams 2). H i g h r c ' a ~  Corn- 
missio?~, ,514 ; Dinki118 2'. Booe, 731. 

Insulating Negligence - Bryant v. 
Woodlief, 488; King u. Powell, 506; 
Watters v. Parrish, 787. 

Insurance - Avoidance of policy for 
misrepresentation, Swartzberg 2;. 

Ins. Co., 160; Hill u. Cas?~alfy Co., 
649. 

Interlocutory Judgment - Interlocu- 
tory order not ordinarily appeal- 
able, Utilities Commission v. Trans- 
port Co., 776. 

Intersection - See Automobiles. 

Interstate Commerce - Ruling pro- 
scribing iuterstate carrier from 
maintaining ticket office held un- 
constitutional, Utilities Contmisswn 
v. Greyhound Corp., 18. 

Intervening Negligence - Bryant v. 
Woodlicf, 488; King v. Powell, 506; 
TYatters c. Parrish, 787. 

Intestacy - Presumption against 

parial intestacy, Little u. Trust Go., 
229. 

Invitee - Duty of owner of land to, 
see negligence. 

Involuntary Manslaughter - See 
Hoxnic4de; in operation of automw 
bile, see Automobiles. 

Irreparable Injury - See Injunc- 
tions. 

"Issut~" - The word "issue" con- 
strued to mean lineal descendants, 
Cannon u. Baker, 111; law pre- 
sumes that possibility of issue is  
not extinct uutil death, Bank c. 
H a w a h ,  556; Parker v. Parker, 
399. 

Issues -- Order of issues is largely 
in discretion of court, Abbitt v. 
Bartlett, 40; sufficiency of, T i l -  
l ian~s v. Hightcal( Commission, 514 ; 
Wcslcl/ v. Lea, 540; Hill v. Casutrlt!/ 
Co., 649 ; issues of contributory 
negligence and last clear chance do 
not arise when there is insufficient 
evidence of negligence, Reacis t'. 

Beam, 479; verdict held to have 
cured any error in submitting atl- 
ditional issue, Dinkitls v. Booe, 731. 

Intoxicating Liquor - S. c. Guffcy, 
60; S. v. Rogers, 499. 

Joint Tort-feasors - See Torts. 
Judgments - Judgment appealable, 

see Appeal and Error;  full faith 
and credit to foreign judgments, 
Lentior~ v. L ~ L M W L ,  659 ; exceptions 
and assignments of error to judg- 
ment, Utilities Commission 21. WiZ- 
son, 6U); Implement Co, v. Jfc- 
Lamb, 760; where record shows de- 
fendant's consent to suspension of 
sentence defendant may not con- 
tend on appeal that  he  did not con- 
sent, State v. Warren, 690; revo- 
cation of driver's license because of 
unsatisfied judgment against li- 
censw, Justice u. Scheidt, 361 ; re- 
vocation of suspension of sentence, 
State v. Norton, 482 ; arrest of judg- 
ment, State v. Biller, 783; judg- 
ment in retraxit, Overton u. Boyce, 
63 ; consent judgment, Perrell v. 
Highway Com., 830; judgment by 
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default, Owens v. Voncannon, 461 ; 
void judgments, Page v. Miller, 24;  
Bank v. Jordan,, 419; irregular 
judgment, Gillikin v. Gillikin, 1 ; 
assignment, Squires v. Norahan, 
589. 

Judicial Disclaimer - Parker v. 
Parker, 399. 

Judicial Notice - Municipal ordi- 
nance must be pleaded, Phar r  v. 
Garibaldi, 803. 

Judicial Sales - Implement CO. v. 
XcLamb, 760; Page v. Miller, 23. 

Jurisdiction - the Courts. 
Jury - Court may remind jury of 

duty to agree if possible, I n  r e  Will 
of Hall, 70;  jurors will not be al- 
lowed to attack their verdict, I n  re 
Will of Hall, 70;  one juror may 
not read encyclopedic definition to 
others, I n  r e  Will of Hall, 70; solic- 
itor may not argue that  jury 
should not recommend life impris- 
onment, 8. v. Graves, 779. 

Labor Relations Act - State court 
has jurisdiction in action by mem- 
ber of labor union to enforce sen- 
iority rights, Gainey v. Brother- 
hood, 256. 

Labor Union - Action by union mem- 
ber to enforce seniority rights, 
Gainey u. Brotherllood, 256; rail- 
road employee may maintain action 
in courts of this State for discharge 
in breach of contract between un- 
ion and  employer, Haunes v. R. R., 
391. 

Laches - Laches cannot estop party 
from attacking void judgment, 
Page v. Miller, 23. 

Landlord and Tenant - Termination 
of lease by agreement of parties, 
Berring v. dierchandise, Inc., 450; 
tenancies from year to year and 
month to month, Davis v. Ralph, 67. 

Larceny - S. v. Biller, 783; S. v. Ste- 
vens, 331. 

Last Clear Chance - Issues of Con- 
tributory negligence and last clear 
chance do not arise when there is 
insufficient evidence of negligence, 
Reavi8 v. Beam, 479. 

1 ~ t c . h  - Liability of driver to pas- 
senger for injury resulting when 
worn latch permits door to come 
open, Hoocer c. Odom, 450. 

Leases - See Landlord and Tenant; 
applicabilitx of statute of frauds to 
surrender of lease, Herring 2.. Xcr- 
chamdisc, Inc., 450; condemnation 
of leasehold estate does not entitle 
lessee to compensation for cost of 
removing stock, fistures, the inter- 
ruption or 106s of business or loss 
of good will, Williams v. Hiyhu>alj 
Conlnvission, 141. 

Iksser Degree of the Crime - In- 
dictment for manslaughter will not 
support conviction of assault with 
deadly weapon, S. c. Roric, Zi!). 

Letters Tes tamentar~  - author it^ of 
clerks to issue anti r c v o k ~ ,  I n  ye 
Will of Gorington, 551; lfitchell v. 
Downs, 430. 

Liability Insurance - Revocation of 
driver's license because of unsatis- 
fied judgment against lecensee, 
Justice 2;. Scheidt, Conl~msslon~l. of 
Motor T7thtcles, 361. 

License - Suspension or rerocation 
of automobile driver's license, Jus- 
tice ti. Sclr e id t ,  361 ; Shue c. Scheidt, 
561. 

Licensee - Duty of owner of land to, 
see Negligence. 

Life Estate - Reservation of life 
estate in deed conveying fee is in- 
effective, Omndine v. Lewis, 669. 

Life Iuprisonment - Solicitor may 
not argue that  jury should not 
recommend life imprisonment, S. 
v. Graves, 779. 

Lights - Operation of motor vehicle 
without lights, see Automobiles. 

Limitation of Actions - Ignorance 
of cause of action, Bwartxherg v. 
Ins. Co., 150; part payment, Pickett 
v. Rigabee, 200. 

Limited Access Highway - Limita- 
tion of access to highway consti- 
tutes a "taking"; Willianm v. 
Highwau Corn., 772; contract be- 
tween Highway Commission and 
owner held not to obligate High- 
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way Commission t o  construct ser- 
vice roads with access to highway, 
FerreZl v. Highway Commission, 
830. 

"Lineal Descendants" - The word 
"issue" construed to mean lineal 
descendants, Cannon v. Baker, 111. 

Liquor - See In~toxicating Liquor. 
Logs and Logging - Bishop v. Du- 

Bose, 158. 
Malicious Prosecution - City held 

not liable for  malicious prosecution 
based on prosecution of employee 
for embezzlement, McDonald v .  Car- 
penter, 29;  defendant in  action 
for  assault and battery may not set 
up counterclaim for malicious 
prosecution, Kersey v.  Smith ,  468 ; 
action for  malicious prosecution, 
Sbbi t t  v. BartZett, 40. 

Mandamus - Young v. Roberts, 9. 
Manslaughter - See Homicide; in 

operation of automobile, see Auto- 
mobiles. 

Master and Servant - Liability of 
owner for driver's negligence, see 
Automobiles ; contract of employ- 
ment, Warren v.  Dixon CO. ,  534; 
wrongful discharge, Haynes v. R .  
R., 391 ; collective bargaining, 
Gainey v.  Brotherhood, 266 ; 
Hauncs v.  R .  R., 391; liability of 
employer for injuries to third per- 
sons, Gri f in  v. McBrauer, 34 ; Rob- 
inson v.  Hospital -4u thor i t~ ,  185 ; 
Workmen's Compensation Act., 
Shcalu v. Associated Transport, 
738; Wesley v.  Lea, 610; Pratt v. 
Cpliolsterf) Co., 716 ; Hill v. Cahoon, 
293 ; Warren v .  Dixon. Co., 534; 
Ivey v.  Prison Dept., 615; Hefner  v .  
Plumbing Co., 277; Ray  v.  Mem- 
bership Corp., 380. 

Medical Experts - May testify a s  to 
injured person's ability to perform 
particular work, Jones v .  Schaf fer ,  
368; medical expert may testify a s  
to  cause of death, and in absence 
of showing t o  contrary, i t  will be 
presumed that autopsy was au thw-  
ized, S. v. Rhodes, 438. 

Mental Capacity to Execute Will - 
See Wilh. 

Merchant Marine Act - Right of 
sailor to recover for  injuries on 
shipboard, Benton v.  Willis, Inc., 
166. 

Minors - Disability of minor, see 
Infanb.  

Jlodels - Use of toy models of ve- 
hicles in  automobile accident cases, 
McCombs v. Trucking Co., 699. 

Mortgages - Resales, Gallos v. Lu- 
cas, 480. 

Motions - To strike, Products Cor- 
poration v. Chestnutt, 269;  Wade  
v.  Wade,  330; to  nonsuit, see Non- 
sui t ;  to set aside verdict, Creed v. 
Whitlock, 336; for a continuance 
a re  addressed to discretion of 
court, State v. Kirkman, 781 ; W a t -  
ters v. Parrish, 787. 

Motor Vehicles - See Automobiles. 

Municipal Corporations - Municipal 
ordinance must be pleaded, Pharr 
v. Garibaldi, 803; election to deter- 
mine whether municipality should 
be created, S t a ~ W ~ c k  v. Havelock, 
176; annexation, Cpcl~urch v.  Ra- 
leigh, 676 ; Eakley v. Raleigh, 683 ; 
powers, Starbuck z.. Havelock, 176 ; 
Redevelopment Com. v.  Bank, 596; 
Reroice Co. v.  Shelby, 816; suit for 
malicious prosecution of employee, 
McDonald v .  Caper, 29; injuries 
from defect in sidewalk. Smith v. 
Hickoru, 316 ; appropriation of pri- 
vcte water and sewer systems, 
Honeu Properties v. Gastonia, 667 ; 
Slyers v. Gastonia, 572; may not re- 
quire telephone company to give 
special rates, Utilities Corn. v. Wil-  
son, 640; zoning ordinances, I n  re 
Appeal of Hustings, 327; Restaur- 
ant v.  Clsarlottc, 324; individual 
may not sue to restrain violation 
of ordinance, P h a w  v. Garibaldi, 
803. 

National Guard - Injury to Nation- 
a l  Guardsman on duty is compen- 
sable under Compensation Act, 
Wesley v .  Lea, 540. 

Necessary Expense - County mag 
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espend funds under contract with 
private corporation for revaluation 
of p r o ~ r t ~  for taxation, De- 
Loatcl~ e. Beanzon, 754; right to is- 
sue water and sewer bonds without 
a rote, Etrliley v. Raleigh, 683. 

Negligence - Liability of employer 
for negligent injury to third Person, 
see Master and Servant; in oper- 
ation of automobile, see Automo- 
biles ; in installing electrical wiring, 
see Electricity ; actions for wrong- 
ful  death, see Death; in Prepara- 
tion of food, see Food; whether 
charitable hosl~ital was immune 
from liability for negligence not 
presented by motion to nonsuit, 
Robinson v. Hospital Authority, 
185 ; liability of municipality for 
negligence, see Municipal Corpor- 
ations; liability of State and State 
agencies for tort and State Tort 
Claims Act, see State; measure of 
clamages for negligent injuries, see 
Damages ; safetx statutes, Drunz v. 
Bisaner, 306; proximate cause and 
foreseeability of injury, Bondwant 
c. Vast i?~ ,  190; Richardson e. Gray- 
son, 476 ; concurring and interren- 
ing negligence, Bryant 2;. Woodlief, 
488 : Wattem 2;. Parr is l~,  787 ; con- 
tributory negligence, Pruett v. In-  
-11 ui t ,  520 : sudden emergencies, 
IVtrtts c. T V a t t . ~ ,  332; nonsuit on is- 
sue of negligence, Lane 2;. Dorneu, 
90; Drum @. Uiuancr, 305; J o t ~ e s  
2;. ScI~affer, 368 : Iirzder v. ,$far- 
t d o ,  474: .41rsti1z e. Austin, 283: 
I'atton L-. Uail, 425; Smith c. Hick- 
ol.11. 316 : nonsuit for contributory 
llegligence. I'rt~ctt r. Imnmt, 520 ; 
Igontl~trunt c. J f u s ~ r ~ ,  190; Rau c. 
.Ueniber.~l~ip Corp., 380 ; nonsuit for 
intenwling negligence, Bryant c. 
lr'oodllcf, 4%; imtructions in neg- 
ligence nctionc, Richardson v. 
(:myson. -176 : D i n k ~ ~ z s  c. Boot, 
731 ; issues, Iieacis v. Beattt, 479; 
liability of proprietor for injuries 
to inritees and trespassers. Cupita 
I - .  Cozintr?~ L'lrtb, 346; Case v. Ca- 
to'y. 524. 

r\'olo Contendere - State v. 8tC~en8, 
331. 

Sonsuit - Sufficiency of evidence to 
be submitted to the jury, S. v 
Guffey, 60; Rogers v. Green, 214; 
sufficiency of circumstantial evi- 
dence, State v. Pope, 356; Patton 
v. Dail, 425 ; State v. Rhodes, 438 ; 
MrGinnis v. Robinson, 574; suffi- 
c i e n c ~  of evidence and nonsuit in 
negligence actions, ese Negligence ; 
automobiles ; nonsuit for contribu- 
tory negligence, 13ondurant v.  Has- 
tin, 190; Pruett c. Inman, 520; 
consideration of evidence on mo- 
tion to nonsuit, Drum v. Bisaner, 
305; State v. Pope, 366; State v 
Rogers, 499; King c. Powell, 506; 
XContbs v. Trucking Co., 699; 
Gamble v. Sears, 706; Wattcrs v. 
P a r r ~ s h ,  787 ; evidence erroneously 
excluded will be considered in de- 
termining correctness of nonsuit, 
Artesanz 2;. Gritton, 463; in action 
against two defendants, plainiff 
may not test correctness of non- 
suit as  to one defendant after pro- 
ceeding to trial against the other, 
L ? ~ n n  c. Clut'li, 289; while contra- 
dictions in glaintiff's evidence do 
not ordinarily justify nonsuit, 
where physical facts established by 
plaintiff's uncontradicted evidence 
discloses impossibility of plaintiff's 
rerbal evidence on such aspect, 
nonsuit is proper, Jones v. Scaffer, 
368: nonsuit in favor of one de- 
fendaut does not affect his coun- 
terclaim against plain~tiff, Willianz- 
son 2;. T7a.rner, 446; nonsuit cannot 
challenge the setting aside of ver- 
dict in court's discretion, Holtse v. 
I~tstoaitce Sssoclution, 189; wheth- 
er charitable hospital was immune 
from liability for negligence not 
presented b. motion to nonsuit, 
R o b i ~ l a o ~  c. Hospital Authority, 
185; judgment in retrasi t  held to 
bar subsequent action, Ocerton v. 
Boyce, 63. 

Sor th  Carolina Building Code - Has 
fvrce of law, Drum v. Bisaner, 305. 

s o r t h  Carolina Industrial Commis- 
cioll - Proceedings under Work- 
men's Compensation Act. see Mas- 
ter and Servant. 
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North Carolina Kational Guard-In- 
jury to National Guardsman on 
duty is compensable under Com- 
pensation Act, Wesley v. Lea, 540. 

Novation - Products Cor~orat ion u. 
Chest~crrtt, 269. 

Sudnnl Factum - Seal imports con- 
sideration, Honey Properties Inc. r. 
Gasto?lia, 567. 

Nuisances - P11arr I.. Gnrihaldi, 
803. 

Officers -See Public Officers. 
Opinion Evidence - Witness may 

give opinion of ~ a l u e  and factors 
upon which he bases his opinion, 
Il'illianls c. High lcoy COIIIIII ission, 
314. 

Optio~is - See Vendor and Purchaser. 

Order to Show Cause - See Injunc- 
tions. 

Ordinances - Enjoining enforcement 
of, Rcsta~trant ,  Inc. c. C11ut-lotte, 
3%; right of individual to sue to 
restrain violation of zoning ordi- 
nance. Phar r  2%. Craribtrldi, 803; 
whether petitioner was seeking to 
c.omylete facilities for subsisting 
nonconforming use or was seeking 
to enlarge nonconforming use in 
violation of ordinance held for ad- 
ministrative board, I n  r e  Appeal of 
Hastitrgs, 327 ; municipal ordinance 
must be pleaded, Phorr  1.. Gari- 
baldi, 803. 

Original Promise - S o t  coming 
within statute of frauds. Vay v. 
Hayncs, 583. 

Parent and Child -- Liability of par- 
ent for child's operation of antomo- 
bile under family purpose (lortrine, 
Lynn v. Clark, 250: alimony 11end- 
ente lite for support of wife and 
c8hild, see Divorce and Alimony ; 
proceedings to dc~ter~nine right to 
c.ustoily of infant, see Habeas Cor- 
pnr. 

Parking - Of motor vehicles, see 
Auton~obiles. 

Part  Payment - As repealing bar of 
statute of statute of limitations, 
Pickrtt I.. Rigsbec7, 200. 

Par01 Evidence - Unwritten part of 
agreement may be shown by parol, 
Bishop v. DnBose, 158; parol or ex- 
trinsic evidence effect writings 
Products Corporation v Cl~estnutt, 
2 69 

Partin1 Intestacy - Presumption 
against partial intestacy, Little v. 
Trust Co., 229. 

Parties - Action must be prosecuted 
by real party in  interest, Skinner v 
Transformadora, 8. A.,  320; r e p  
resentation of class, Bank v. Jor- 
dan, 419. 

Party Aggrieved - Who may appeal, 
1 ttlittes Co~mrissio~t v.  Trmzspwt 
Co , 776. 

Partnership - Griffin v. YcBrayer, 
54. 

Payment - Application of, Ptckett v.  
Rigybee, 200. 

Pedestrians - Action for injuries re- 
sulting from being struck by au- 
tomobile, see Automobile ; liability 
of city for fall of pedestrian on 
sidewalk, Smith v. Hickory, 316 

Pendente Lite - Alimony, see Di- 
vorcae. 

Pending Action - Abatement of ac- 
tion for pendency of prior action, 
Cram & Denbo, Inc. v. Comtruc- 
tion Co., 836; Demoret v. Lowery, 
187. 

Pepsi Cola - Action to recover for 
foreign substance in bottled drink, 
Elledge 0. Bottling Co., 337. 

Percolating Waters - Jones v. Loan 
Association, 626 

Peremptory Instruction - I n  r e  Will 
of Ilawington, 105; Wesley v. Lea, 
540. 

Perpetuities - Parker c. Parker, 399. 
Petition to Rehear - Lane v. Dor- 

ney, 90 

Physical Facts - Physical facts a t  
scene may be sufficient to raise in- 
ference of negligence, Lane u. Dor- 
wry, 90;  a t  scene of accident held 
to show driver was operating car 
a t  excessive speed. King v. Powell, 
506 ; while contradictions in plain- 
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tiff's evidence do not  ordinarily 
justify nonsuit,  here physical 
facts established by plaintiff's un- 
contradicted evidence discloses im- 
possibility of plaintiff's verbal evi- 
dence on such aspect, nonsuit is 
proper, Jones v. Schaffcr, 368. 

Plaintiff - Action must be prosecu- 
ted in name of real  party in inter. 
est, Skinncr z'. Transforn~adora ,  S 
A,,  320. 

pleadings - I n  acions for  fraud. 
see F raud  ; in automobile accident 
cases, see Automobiles ; sufficiency 
of allegations a s  predicate fo r  fam- 
ily ~ u r p n s e  doctrine, Lunn v. Clark, 
269; in action on contracts, see 
Contracts : ordinance must be 
pleaded, Pllnrr 11 Garibnldi, 803 ; 
petition need not be verified, Gi l l i -  
kin v. Gillikin, 1 ; extension of time 
to file, Owens v. T'oncannon, 461; 
counterclaims, Ra?l c. Membership 
Corp., 380 : TVillinmson 1'. Vnrner, 
446; Xerse?~  2;. Smith,  468; reply, 
TVilliontaon o. T7arncr, 448 : demur- 
rer, McDonald ?.. Cnpcr, 29;  Jones 
1.. Loan Asuo., 6%: amendment, U p -  
clitrrch ?.. Rnlcigh, 676: Lynn v 
Clark. 289; Rnlj 2;. Xcmhership, 
Corp.. 380: variance, Gnine?~ v. 
Rrotho'hood. 256: party is bound 
by allegation he himself has  intro- 
duced in evidence, Mcccc c. Dick- 
uon, 300: n~ot ions  to strike, Prod- 
ttcts Corp v. Chestntttt, 269: Wade 

1.. Tt'ndc, 330. 

Plea of Solo Contendere - s t a t e  v. 
Stcrcns,  331. 

Plumbers - Circumstantial evidence 
that  fire mas result of negligence 
of plwnber in soldering operations, 
Pntton 1'. n a i l ,  42.5 

Police P o ~ v e r  - Ruling. proscribing 
interstate carr ier  from maintaining 
separa te  ticket office held uncon- 
stitutional, Ufilitics Conimrssion 2.'. 

Grc?/horrnd Corp , 18;  city nlay not 
1)rohibit business signs over side- 
walk, Rcstnnrnnt.  Znr. ?.. Char- 
lotte. 324; slum a reas  may be re- 
de~e loped  in exercise of police pom- 
er,  Rcdcz'elopn~rnt Conzmission v 

Bank, 595 ; s t a tu t e  prescribing li- 
censing of real  estate brokers held 
constituional exercise of police 
power, Sa te  v .  Warren, 690: 
whether petitioner was  seeking to 
complete facilities fo r  subsisting 
nonconforming use or was  seeking 
to enlarge nonconforming use in 
violating of ordinance held for ad-  
ministrative board. I n  r e  Appeal of 
Hasting.?, 327 ; General Assembly 
has  Dower to require showing of 
financial responsibility a s  prerequi- 
si te to issuance of driver's license, 
dnstice v. Scheidt, 361. 

I'ossewion of Intosicating Liquor - 
See Intoxicating Liquor. 

Premature  Appeal - Whether Su- 
preme Court mill consider demur- 
rer  ore tenus upon fragentary a p  
peal rests in i ts  sound discretion. 
Implement Co. z. McLanzb, 760 : 
interlocutory order not ordinarily 
appealable, Utilities Comniit~sion e. 
Trf lnq~or t  Co., 776. 

Pres~impt ion - Presumption against 
partial  intestacy, Litt le c. T r n ~ f  
Po., 229: negligence is not pre- 
sumed from mere fac t  of acci- 
dent, Watts 2;. Wattn, 352 : presump- 
tion from possession of intoxica- 
ting liquor, S t a t e  7.. Rogers. 499: 
presumption that  disability ~ n d s  
n h e n  employee returns to  work is 
rebuttable, Protf v .  ~ p h o l s t e r y  Co.. 
716: tha t  man is capable of pro- 
creation so  long a s  he  may live, 
I'arkcr c. Parlicr,  399; Hank v. 
Zlnnnah. 556 

Principal and  Agent - Liability of 
owner fo r  driver's negligence, see 
Automobiles; proof of agen?y, Ti'il- 
linma v. Highwag Com., 514. 

Princiljal and  Surety - Crain & Deli- 
bo. Znc., c. Construction Co.  8.76. 

Prior Action - Plea in abatement 
for  pendency of prior action. Dent- 
orct 1.. Loqcerfl. 187; Crnin & Dctr- 
bo. Znc. r. Construction Co , 836. 

Prisoners - Personal representatire 
of deceased prisoner may maintain 
(,lain1 under Tor t  Clainis Art for 
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wrongful death, Iveu v .  Prison De- 
partment, 615. 

Prisons - Phar r  v.  Garihaldi, 803 
Probable Cause - See RiIalicious 

Prosecution. 
Probata - Variance between allega- 

tion and proof, Gaiwe~ v .  Brother- 
hood, 256. 

Probate - Of Wills, see Wills. 
Process - Service by publication, 

Barok v. Jorda??, 419; service on 
labor unions, Gairiey v. Brother- 
hood, 256; service on Federal 
Agencies, Finch v .  Small Business 
Administration, 30. 

Processioning Proceeding - See 
Boundaries. 

Procreation - Law presumes that  
possibility of issue is not extinct 
until death, Bank v Hannah, 556; 
Parker v. Parker, 399. 

Promise to Answer for Debt or D e  
faul t  of Another-Ma!! v. HaUnss, 
583. 

Proprietor - Duty of proprietor to 
invitee and licensee, see Xegligence. 

Proximate Cause - Bondurant v. 
Vustin, 190; Richa~'dsoit c. Gray- 
son, 476; Pruett v .  Iwnau, 520; 
Watters v. Parrish, 787. 

l'nblic Officers - General Assembly 
may not prescribe additional quali- 
fications, Storbuck c Hacelock, 176. 

Publication - Service by, see Pro- 
cess. 

I'ublic Purpose -- Colldenlllatioll of 
land for  slum clearance is for Pub- 
lic yurlwse, Redccclopn~ent Com- 
~ n i s s i o ~ ~  v. Bad;, 395 ; right to issue 
water and sewer bonds without a 
vote. Eaklel~ v. Raleigh, 683. 

l'nblic Utilities -- Snit to restrain 
nluniciprrlity from estending public 
utilities to customers outside city 
limits, Service Co. v Shelby, 816. 

Punishment - Where defendant ad- 
mits prior conviction for like off- 
ense court may instruct jury that  
if i t  found defendant guilty verdict 
should show that i t  was for a sec- 
ond offense for the purpose of in- 

creased punishment, 8. v. Y ~ m f o r d ,  
227 ; punishment for larceny, Stnte 
v. Stcuens, 331. 

Quo Warranto - Validity of election 
to determine whether municipality 
should be created may be chal- 
lenged by residents directly with- 
out quo warranto, Btarbuck v Have- 
lock, 176. 

Railroad Labor Act - Railroad em- 
ployee may maintain action in 
courts of this State for discharge 
in breach of contract between nn- 
ion and employer, H ~ y n m  7:. R. R., 
391. 

Railroad Retirement Income - I s  
earned income within rule for the 
admeasurement of damages for 
wrongful death, R r ~ n n t  v Wood- 
lief, 488. 

Rape - S. v .  Hurell, 115; carnal 
knowledge of female under 12 
years, S. v.  Browdcr, 35 

Real Estate Brokers - Satute pre- 
scribing licensing of real estate 
brokers held constitutional exercise 
of police power, Rtatc I;, TVnvre~l, 
600. 

Real Party in Interest - Action 
must be prosecuted in name of real 
party in interest, Rl i in~~er  2;. Traits- 
fort?radora, S A., 320. 

Reasonable Doubt - Court is not re- 
ciuired to define reasonable doubt 
in absence of request, dhbift c. 
Burtlctt, 40. 

Recomniendation of Mercy -- Soiici- 
tor may not argue that jury should 
not recommend life imprisonment, 
State v. Graces, 779. 

Reference - Power of court to ap- 
portion costs, Tuser 1;. Seurs, 65 

Relic~aring - Lane u .  Douteu, 00. 

Rein~estment  - Sale of estate for 
reinvestment, Bladrs v. Spifco., 
207. 

Reniand - Where cause is tried on 
misapprehension of lam, cause will 
be remanded, Utilities Commission 
v. Wilson, 640. 

Repeated Offenses - Where defend- 
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an t  admits prior conviction for like 
offense court may instruct jury that  
if i t  found defendant guilty ver- 
dict should show that i t  was for  a 
second offense for the purpose of 
increased punishment, S. v. Mum- 
ford, 227. 

Replerin - See Claim and Delivery. 
Reply - See Pleadings. 
Requwt for Instructions - Party de- 

siring elaboration must tender re- 
quest, Ki~bg v. Powell, 506; court 
need not give requested instructions 
in esact language of request, Dink- 
ins c .  Rooe, 731 ; I n  re Will of Hall, 
70. 

Res Ipsa Loquitur - Sufficiency of 
evidence to be submitted to jury in 
action for negligence, Lane w. Dor- 
I IP!J,  90; does not apply to fall  of 
pedestrian on sidewalk, Smith v. 
Hickory, 316. 

Resale - Authority of clerk to order 
resale under mortgage foreclosure, 
gal lo.^ u. Lucas, 480. 

Residence - Legislature may not 
1)rescribe residence for one year a s  
prerequisite for election t o  office, 
dtarbuck v. Hamlock, 176. 

Residential Restrictions - Scott c. 
Board of Missions, 443. 

rtespondeat Superior - Liability of 
oaner  for driver's negligence, see 
Automobiles. 

Re5trnining Order - See Injunction. 
lirstrictire Coremnts - Scott u. 

L'oa~d of Vixsiotls. 443. 
Retirement Income - I s  earned in- 

come within rule for the admeas- 
nwment of damages for wrongful 
cl~zcth, Hrunnt 2;. Woodlief, 488. 

Retraxit - .Judgment in retraxit 
heid to har subsequent action, 
Overton v. Boyce, 63. 

Re \a lua t~on  - County may expend 
Funds under contract with private 
corporation for revaluation of 
l w o l ~ r t y  for taxation, DeLoatch v. 
Bcatnon, 754. 

Reversing Call - Of deed, Andrew8 w.  
Llr~drews, 97. 

Revocation of Suspension of Sentence 
-S. a. Morton, 482. 

Right of Self-defense - In prosecu- 
tion for assault, 8. v. Francis, 57. 

Rule Against Perpetuities - Parker 
u. Parker, 399. 

Rule in Shelly's Case - Pnrkcr c. 
Parker, 399. 

Sales - Conditional sales, see Chat- 
tel Mortgages and Conditional 
Sales; sale of property under con- 
ditional sale, see Claim and Delio- 
ery;  title of purchaser, Bank a. 
Ranzsev, 339 ; actions for injuries 
from defects, Gwyn v. Motors, Inc., 
123. 

Seal -- Fact  that  subsequent instru- 
ment constituting strangers to the 
note sureties of payment is under 
seal does not make ten-year statute 
applicable, Pickett w. Rigsbee, 200 ; 
imports consideration, Honey Prop- 
erties, Inc. v. Gastmia, 567. 

Self-defense - I n  prosecution for as- 
sault, S. v. Francis, 57. 

Seniority - Action by union member 
to enforce seniority rights, Gninc!/ 
v. Brotherhood, 256 . 

Sentence - Where defendant admits 
prior conviction for like offense 
court may instruct jury that  if i t  
found defendant guiltr, verdict 
should show that  i t  was for a we- 
ond offense for the purpnse of in- 
creased punishment, S. r. Xurn- 
ford, 227; punishment for larceny, 
State v. Stcvena, 331; revocation 
of suspension' of sentence, R. I.. 
Xorton, 482; where record shows 
defendant's consent to suspension 
of sentence defendant may not con- 
tend on appeal that he did not 
consent, G. v. Warren, 690. 

Separation - Unsigned deed for s e g  
aration has no legal etiect, Wad? 1.. 

Wade, 330. 

Service - By publication, see Pro- 
cess. 

Service Roads - Contract between 
Highway Commission: and owner 
held not to obligate Highway Com- 
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mission to construct service roads 
with access to  highway, Ferrell v. 
Highicnu Commiaclion, 830. 

Servient Highway - See Automo- 
biles. 

Settlement - See Compromise and 
Settlement. 

Sewer System - Appropriation by 
city of private sewer systems, 
Hone21 Properties, Inc. 2;. Oastonia, 
567 ; Styers v. Gastonla, 572 ; right 
to use proceeds of bonds for water 
and sewer systems within area an- 
nexed. Gpchurch a. Raleigh, 676; 
Eakle11 c. Raleigh, 683. 

Shelly's Case - Parker v. Parker, 
399. 

Sidewalk -- Liability of city for fall 
of pedestrian on sidewalk, Smith 
v. Hickory, 316; city may not pro- 
hibit business signs over sidewalk, 
Restai~rant, Znc. v. Charlotte, 324. 

Signs - City may not prohibit busi- 
ness signs over sidewalk, Restau- 
rant, Znc. v. Charlotte, 324. 

Slum Clearance -- Redevelwment 
Commission 2.. Bank, 595. 

Small Business Administra.tion - 
Small Business Administration can 
be sued only in the mantner pro- 
vided by statute, F i m h  v. Small 
Bueincsv Administration, 50. 

Soldering - Circumstantial evidence 
that fire was result of negligence 
of plumber in soldering operations, 
Patton 2.. Dail, 423. 

Solicitor - Admonition of court to 
solicitor to "look sour, Mr. Solici- 
tor" held not prejudicial, S. v .  
Mnmford. 227 ; argument of solici- 
tor held not to warrant new trial, 
State 7,. Scipel, 335; solicitor may 
not argue that  jury should not re- 
commend life imprisonment, State 
v. Graves, 779. 

Sovereign Immunity - Small Busi- 
ness Administration can be sued 
only in the manner provided by 
statute, Finch v. Small Business 
Administration, 50 ; State has waiv- 
ed sorereign immunity an claims 
within purvue of Tort Claims Act, 

Ivey v. Priaon Department, 615; 
Highway Commission may be sued 
only in manner provided by statute, 
Femell v .  Highway Commission, 
830; W i l l i a m  v. Highway Corn,., 
772; State not subject to suit to 
enjoin operation of prison, Pharr 
v. Caribaldi, 803. 

Specific Performance - Byrd a. 
Freencan. 724. 

State - State court has jurisdiction 
in  action by member of labor union 
to enforce seniority rights, Oainey 
v. Brotherhood, 256; contract of 
employment held consummated in 
this State, Warren 2;. Dixon and 
Christopher Co., 534; lien of chat- 
tel mortgage registered in  another 
s tate;  Bank v. Rameey, 339; in ac- 
tion based on collision occurring in 
another state, i ts  laws control sub- 
stantive rights; laws of this State 
control procedure, McComba v. 
Trucking Co., 699; sovereign irn- 
munity, William v. Highway Corn, 
772; Ferrcll v. Highway C m . ,  8.30: 
Pham v. Garibaldi, 803; Tort 
Claims Act. Zvell v. Prison Depl.. 
613. 

State Highway Commission - Au- 
thority to designate speed limit on 
State highways, Shue v. Scheidt. 
Conar. of Motor Vehicles, 561. 

Statute of Frauds - See Frauds. 
Statute of. 

Statute of Limitations - See Lini- 
itation of Actions. 

Statu,tes - Enactment by reference, 
Drum v. B t a n e r ,  305 ; general rules 
of c!onstruction, Coach Co. v. Clo- 
rie, 181 ; Shue v. Scheidt, 581 ; J118- 
tice c .  S c k i d t ,  361; Starbuck v. 
Havelock, 176 ; repeal by implica- 
tion, Ivey v. Prison Dept., 615. 

Stipulation - Court may not And 
facts in addition to those stipula- 
ted by the parties, Swwtzberg c .  
Znszwamce Co., 150; party is  bound 
by judicial disclaimer, Parker I:. 

Parker, 399. 
Stores - Liability to  customer for 

fall, Case v. Cato's, Znc., 224. 
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Subrogation - Insurer paying bal- 
ance of judgment and having i t  as- 
signed to insured is not en~titled to 
contribution under the statute, 
Squires v. Horahan, 589. 

Subscribing Witnesses - To will may 
not take thereunder, Brown v. Byrd, 
454. 

Subterranean Streams - Jones v. 
Loan Association, 626. 

Sudden Emergency - Person con- 
fronted with sudden emergency is 
not held to the wisest choice of 
conduct, Bondwant v. Mastin, 190; 
party may not invoke doctrine of 
sudden emergency if he himself 
contributes to its creation, Watts 
v. Watts, 362; Watters v. Parrish, 
787. 

Superior Court - Jurisdiction of su- 
perior cuurt on appeal from clerk, 
Andrews v. Andrews, 97 ; Blades v. 
Spitzer, 207; motion to set aside 
verdict i s  addressed to discretion 
of court, Creed v. 1VhibZock, 336; 
action on claim against estate may 
he brought initially in Superior 
Court, Mitchell 1.. Dozc?~,  430; re- 
mand of cause to Utilities Commis- 
sion, Utilities Commission v. Ti-anu- 
pmt Co., 776. 

Superior Court Clerks - Authority 
to grant letters of administration 
c. t. a,, Mitchell v. Downs, 430; au- 
thority of clerk to order resale un- 
der mortgage foreclosure, Ballos v. 
Lwas,  480. 

Supreme Court - Supervisory juris- 
diction of Supreme Court, Prod- 
ucts Corporation v .  Chestnutt, 269: 
Supreme Court may decide question 
of public concern in exercise of sup- 
ervisory jurisdiction notwithstand- 
ing procedural defects, Bhue v. 
Scheidt, 561; Supreme Court will 
take cognizance of fatal defect of 
parties ex mero motu, Skinner v. 
Tramsformadora, S. A., 320 ; wheth- 
er Supreme Court will consider de- 
murrer ore tenus upon fragmentary 
appeal rests in its sound discretion, 
Implement Co. u. McLamb, 760; 
see, also, Appeal and Error. 

Sureties - Fact that  subsequent in- 
strument constituting strangers to 
the note sureties of payment is un- 
der seal does not make ten-year 
statute applicable, Pickett v .  Rigs- 
bee, 200. 

Suretyship - Where bond provides 
that  principal and surety should be 
jointly and severally bound, obligee 
may sue either or both, Crain & 
Denbo, Znc. c. C@%struction Co., 
836. 

Suspended Sentences - Revocation 
of suspension of sen'tence, State v .  
Morton, 482; where record shows 
defendant's consent to suspension of 
sentence defendant may not con- 
tend on appeal that  he did not con- 
sent, State v. Warren, 690. 

"Taking" - Appropriation by city of 
private water and sewer systems, 
Honey Properties, Inc. v. City 01 
Gastonia, 567; Stuers c. Gastonia, 
372; limitation of access to high- 
way constitutes a "taking", Wil- 
liams t i .  Highway Com., 772. 

Tasation - Real estate brokers' li- 
cense fee is constitutional, S. v. 
Warren, 690 ; necessary expense and 
necessity for vote, E'akley v.  Ral- 
cigh,  683 ; DeLoatch v. Beamox, 
754 ; public purpose. Redevelopznent 
Corn. v. Bank, 595; exemptions 
from taxation, I n  r e  VanderbClt 
University, 7-13; citx may not levy 
franchise, Utilities Corn. v.  Wilson, 
640; income taxes, Coach Co. v,  
Currie. 181 ; foreclosure, Page v. 
Hiller, 24. 

Telephone Companies - May not 
grant municipalities reduced rates, 
Utilitie8 Com. v. Wikon, 840. 

Temporary Restraining Orders- See 
Injunctions. 

Tenancies - From year to year, 
Davis v. Ralph, 67. 

Theory of Trial - Hill c. Caaualty 
Co., 649. 

Timber - Standing timber is realty, 
Biahop v. DuBoae, 158. 

Tobacco - Provision in option for 
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division of agricultural allotments, 
Byrd v. Freeman, 724. 

Torts - Particular torts, see Particu- 
lar Titles of Torts; torts which 
may be set u p  as counterclaims, 
Kersey v. Smith, 488 ; contribution, 
Squires v. Sorahan, 589 ; liability of 
municipality for torts, see Munici- 
pal Corporations ; liability of State 
agencies under Tort Claims Act see 
State;  liability of employer for 
negligent injury to third person 
see Master and Servant; whether 
charitable hospital was immune 
from liability for negligence not 
presented by motion to non- 
suit, Robinson v. Hospital Au- 
thority, 185; employee who has 
made settlement with third person 
tort-feasor in  amount in excess 
Of employer's liability under Com- 
pensation Act may not maintain 
proceedings under the Act for pur- 
Pose of recovery of one-half attor- 
ney's fees, Hefner v. Plumbing Co., 
277. 

Towns - See Municipal Corpor- 
ations. 

Toy Models - Use of toy models 
of vehicles in automobile accident 
cases, McConlbs ti. Trucking Co., 
699. 

Trades - Statute prescribing licen- 
sing of real estate brokers held 
constitutional exercise of police 
power, State v. Warren, 690. 

Trial - Trial of criminal oases See 
Criminal Law and particular titles 
of crimes; trial of particular ac- 
tions see particular titles of ac- 
tions; call of cases and continu- 
ance, Watters 2;. Pawish, 787; stip- 
r~lations, Parker v. Parker, 399; 
argument of counsel, McCombs 2;. 

T ~ x c k i n g  Co., 699; consolidation of 
actions, Phelps v. McCotter, 66; 
province of court in regard to  evi- 
dence, Artesani v. Gritton, 483; 
nonsuit, Gwyn v. Motors, I m . ,  123; 
Robinson w. Hospital Authority, 
185:  House ti. Ins. Asso., 189; Lynn 
1.. Clark, 289; Gantble v. Sews ,  
706; Jones v. Schaffev, 368; Mc- 

Combs v. Trucking Co., 699; Wat -  
ters v. Parrish, 787; Rogers v. 
Green, 214; Hill v. Casualty Co., 
649; Williamson v. Vwner ,  446; 
peremptory instructions, I n  re Wil l  
of  Harrington, 105 ; Wesley v, Lea, 
540 ; instructions, Kennedy v. 
James, 434; King v. Powell, 506; 
McGinnis v. Robinson, 574 ; Rowe v. 
Fuquay, 769; I n  re Will of Hall, 
70; Dinkina v. Booe, 731; issues, 
V7illiams u. Highwag Com., 514 ; 
Bowling v. Bowling, 527; Wesley 
a. Lea, 540; impeaching verdict, 
I n  re Will of Hall, 70; setting 
aside verdict, Creed v. Whitlook, 
333; Abbitt v. Bwtlet t ,  40; House 
v. Ins. Asso., 189; I n  re Will of 
Hall, 70; trial by court, Swartz- 
bcrn v. Ins. Co., 150; Benton v. 
Willis, Inc., 166. 

Trusts - Trustee held estopped 
from showing that  realty was part 
of trust fund, -Wilier z.. McLean, 
171 ; sale of estate for reinvest- 
ment, Blades 2.. Spitcer, 207; devise 
in trust with income to designated 
beneficiary for life and corpus to 
her children after life estate con- 
veys vested remainder to ultimate 
beneficiaries, Blades c. Spitcer, 207 ; 
termination of trust and distribu- 
tion of corpus. Bank v. Hannah, 
5.76: resuling trust, Bowling v. 
Bmclinq, 527; income, Little v. 
I'rf is t  Co., 229. 

Undue Influence - As ground for at- 
tackiug will , see Wills. 

Union - Action by union member 
to enforce seniority rights, Gainey 
v. Brotherhood, 236; railroad ern- 
ployee may maintain action in 
courts of this State for discharge 
in breach of contract between un- 
ion rund employer, Haunes v. R. R., 
391. 

United States - Small Business Ad- 
ministration can be used only in  the 
manner provided by statute, Finch 
1.. Small Business Administration, 
50;  railroad employee may main- 
tain action in courts of this State 
for discharge i n  breach of contract 
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between union and employer, 
H a w s  v. R. R., 391. 

Urban Redevelopment Law - Rede- 
velopment Commission v. Bank, 
595. 

Utilities Commission - Ruling pro- 
scribing interstate carrier from 
maintaining separate ticket office 
held unconstitutional, Utilities 
Commission v. Greyhound Cwp., 
18 ; Conlmission properly orders 
that municipality should not re- 
quire telephone company to furnish 
service a t  reduced rate, Utilities 
Corn. v. Wilson, 640; order remand- 
ing case should specify reasons, 
Utilities Corn. v Transport Co., 
776. 

Variance - Variance between alle- 
gation and proof, Gainey v. Broth- 
erhood, 256. 

Vendor and Purchaser - Yeager v. 
Dobbins, 824; Bvrd v. Freeman, 
724. 

Verdict - Motion to set aside ver- 
dict is  addressed to discretion of 
count, Abbitt v. Bartlett, 40;  Creed 
v. Whitlock, 336; jurors will not be 
allowed to attack their verdic,t, I n  
re Will of Hall, 70;  where court 
sets aside ~ e r d i c t  in its discretion 
there is no judgment from which 
appeal can lie, House u Inaurance 
Association, 189 ; verdict held to 
have cured any error in  submitting 
additional issue, Dinkins v. Booe, 
731 ; directed verdict and peremp- 
tory instructions, I n  re  Will of 
Harrington, 105 ; Wesley v. Lea, 
540; general verdict of guilty relat- 
es to all counts, S. v. Hoover, 133. 

17erification - -Petition in parte 
proceeding need not be verified, 
Gillikin v Gillikin, 1. 

rested and Contingent Remainders- 
Xiller v. McLea?l, 171 ; Little v. 
Trust Co., 229; Blades v. Spitzer, 
207; Parker  v. Parker, 399; Arnold 
v.  Battely, 364. 

Void Judgments - See Judgments. 

\'oluntary Confessions - Finding of 
court that confession was voluntary 

will not be disturbed in absence of 
showing to the contrary, State v .  
Rhodes, 438. 

Voir Dire - Finding of court that 
confession was voluntary will not 
be disturbed in absance of show- 
ing to the contrary, State v. 
Rhodes, 438. 

Vote - Right to issue water and 
sewer bonds without a vote, Eak- 
leu v Raleigh, 683; right of county 
to expend funds without vote un- 
der contract with private corpor- 
ation for revaluation of property 
for taxation, DeLoatch v. Beamon, 
754 ; election to determine whether 
municipality should be created, 
Starbuck T .  Havelock, 177. 

Waiver - Sleartrberg v. Ins. Oo , 
150. 

Want of Probable Cause - See Mali- 
cious Prosecution. 

Warrant  - Sufficiency of warrant for 
larceny, State v. Biller, 783. 

Water System - Appropriation by 
city of private water systems, 
Honey Properties, Inc. v. Gastovia, 
567; Styers c. Gastonia, 572; right 
to use proceeds of bonds for water 
and sewer systems within area an- 
nexed, l~gclir~rclb v. Raleigh, 676 ; 
EakIey r .  Raleigh, 683. 

Waters and Water Courses - Per- 
culating waters and subterranean 
streams, Jones v. Loan Asso., G26. 

Wax - Fall of customer on waxed 
floor, Case v. Cato's, Inc., 224. 

Whiskey - See Intoxicating Liquor. 
Widow - Widow's dissent from will 

irrelevant to issue of mental capac- 
ity of husband to make will, I n  re 
Will of Harrison, 105; remarriage 
does not forfeit right to compen- 
sation under Compensation A d ,  
Hill  v. Calwon, 295. 

Widower - Widower and mother of 
deceased employee held entitled to 
share equally in compensation un- 
der Compensation Act, Shealy v. 
Associated Transport, 738. 

Wills - Issuance and revocation of 
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letters testamentary, see Executors 
and Administrators; i t  i s  duty of 
executor to  bring to couet's atten- 
tion testamentary paper later exe- 
cuted, I n  r e  Wi l l  o f  Covington, 551 ; 
contract to devise, Yeager  v .  Dob- 
bins, 824 ; subscribing witnesses, 
Brown v. Byrd ,  434; caveats, I n  r e  
Will o f  Covington, 546; In r e  Fill 
of Hawington,  105; I n  r e  Wil l  of 
Hall ,  70; construction, Hiller v. 
McLean, 171; Litt le  v .  Truat Co., 
229 ; Bank z'. Hannah, 556 ; Parker 
v .  P w k e r ,  399; Blades v .  Spitzer,  
207; Arnold v .  Bat t ley ,  364; 
Brown v .  Byrd ,  45-1. 

Witnesses - Competency of child to 
testify, Armani 2;. Grit ton,  463; 
witness to will may not take t h e r e  
under, Brown c. Byrd ,  454; witness 
may give opinion a s  to value of 
propeety, Willianiu 2;. Highway 
Corn., 514; medical expert may tes- 
tify a s  to injured person's ability 
,to perform particular work, Jones 
u. Schaffer ,  368; expert may tes- 
tify a s  to cause of death. S. v .  
Rhodea, 438; evidence raising mere 

conjecture a s  to attempt to bribe 
witness should be excluded, S. v .  
Gaskine, 46; remark of court dur- 
ing examination of witness held not 
to constitute expression of opinion, 
S ,  v .  Hoover, 133; S. v. Mumford ,  
'727; competency of testimony see 
Evidence ; harmless and prejudicial 
error in admission or exclusion of 
evidence see Bppeal and Er ror ;  
conipetency of evidence in criminal 
i)rosecutions see Criminal Law. 

Workman's Compensation Act-Pro- 
ceedings under Workmen's Gom- 
pensation Act, see Master and Ser- 
rant.  

Wrongful Death - See Death. 
Zoning Ordinance - Whether peti- 

tioner was seeking to complete 
facilities for subsisting noncon 
foru~ing use or was seeking to en- 
large nonconforming use in viola- 
tion of ordinance held for admin is  
trative board, I n  re  Appeal of Hart- 
hue ,  327 ; right of individual to sue 
to restrain violation of zoning ordi- 
u:ince, Pharr v. Gmribaldi, 803. 
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ABATEMENT AND REVIVAT, 

9 8. Identity of Actions. 
An action between the drivers of rehirles in which each alleges that  

the collision was the result of the negligence of the other precludes a cross- 
action by one of the drivers against the other for damages to his vehicle 
attempted to be asserted in a subsquent  action instituted by a passenger 
in one of the cars against the other driver. Demoret v.  Lowery, 187. 

An action by a subcontractor against the main contractor and the owner 
for breach of the subcontract is ground for abatement as  to the subcon- 
tractor in a subsequent action by the main contractor against the sub- 
contractor and the surety on the subcontractor's bond, based upon breach 
of the same contract. Grain d Denbo, Inc. v. Constrwction Go. 836. 

An action by the subcontractor against the main contractor and the own- 
e r  for breach of the construction contract is not ground for abatement a s  
to the surety on the subcontractor's bond in the subsequent action institut- 
ed by the main contractor against the subcontractor and the surety, in which 
the surety and the subcontractor set up, respectively, a counterclaim for  
breach of the same contract, and the sure@ also alleges that  it  was induced 
to sign the surety bond by the false and fraudulent representations of the 
main contractor and the suhcontractor, since the surety is not a party to 
the prior action. Ibid. 

ABORTIOS 

g 1. Nature and Elements of the  Offenses and Distinctions. 
G.S. 14-44 and G.S. 14-45 create separate and distinct offenses, the first, 

designed to protect the life of a child i n  ventre sa mere, making it  unlaw- 
ful to employ an instrument upon a woman quick with child with intent 
to destroy the child unless necessary to preserve the life of the mother, and 
the second, designed to protect the health or life of a pregnant woman, 
making i t  unlawful to administer any drugs or use any instrument upon a 
pregnant woman with intent thereby to produce the miscarriage of such 
woman. S. v. Hoover, 133. 

In  a prosecution upon an indictment charging violation of G.S. 14-44 
and the violation of G.S. 14-45, the State may not be nonsuited if there is 
sufficient evidence of defendant's guilt of either of the offenses. Ibid.  

8 2. Offense of Destroying r n b o r n  Child. 
A defendant cannot be convicted under Q.S. 14-44 if there is no evidence 

that  a t  the time the offense was committed the child was quick. 8. v. Hoover, 
1,s. 

g 3. Offense of Causing Miscnrriage of, Injury to, o r  Destruction of, 
Pregnant  Woman. 

In a prosecution for abortion it is competent for the femme to testify a s  
to her belief on the day of the alleged operation that she was pregnant. 8. v. 
Hoover, 133. 

In  a prosecution under G.S. 14-45 i t  is required that the State prove the 
fact of pregnancy but it is not required that it  prove an actual miscarriage. 
Ibid. 
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In  a prosecution under G.S. 14-45 i t  is not required that  the child be quick, 
but the offense may be committed during any stage of pregnancy. Ibid. 

Testimony of the femme in a prosecution under G.S. 14-45 that a t  the 
time of the operation she believed she was a month and half o r  two months 
pregnant, together with testimony of two physicians, who examined her 
the day af ter  the operation, to the effect that  from the size of her uterus 
it  was their opinion that  the femme was about two months pregnant, is 
sufficient to be submitted to the jury on this element of the offense. Ibid. 

ACCORD AND SATISFACTION 

g 1. Nature a n d  Essentials. 
A compromise and settlement must be based upon a disputed claim; a n  

accord and satisfaction may be based on a n  undisputed or liquidated claim. 
Products Gorp. v. Chestnutt, 269. 

ADMINISTRATIVE LAW 

8 4. Appeal, Certiorari a n d  Review. 
The determination of questions of fact by a n  administrative board will 

not be disturbed when its Andings a re  supported by evidence and a re  made 
in good faith. I n  r e  Appeal of Hasting, 327. 

The courts have no authority to  interfere with the exercise of a discretion- 
ary power by a state agency or commission except in  cases of manifest abuse 
of discretion or some unauthorized o r  unlawful conduct on the part  of the 
otacials in  charge. P h a w  v. ffaribaldi, 803. 

ADMIRALTY 

The Federal law controls substantitive rights of parties in action by sea- 
man to recover for  injuries on ship. B m t m  v. Willis, Inc., 166. Contribu- 
tory negligence of seaman mutigates damages but does not bar  recovery. Ibid. 

I n  a n  action to recover for a n  injury under the provisions of the Federal 
Merchant Marine Act of 1920, evidence justifying with reason the conclusion 
that  employer negligence played any part, however slight, in producing the 
injury or  death for which damages a re  sought takes the issue t o  the jury 
notwithstanding that the evidence may also support with reason a conclusion 
that  the injury resulting from other causes, including the employee's con- 
tributory negligence. IMcl. 

Evidence held sufficient to be submitted to the jury in action to recover 
under the Federal Nerchant Marine Act. Ibid. 

APPEAL AND ERROR 

8 1. Nature a n d  Grounds of Appellate Jurisdiction in General. 
Correct ruling will not be disturbed merely because lower court assigns 

wrong reason therefor. Hall, In r e  Will 01, 70. 
w h e r e  a question is not presented to or ruled upon in the lower court, it 

is not presented for  decision on appeal. Robinam v. Hoepital Authority, 189. 
An appeal will be determined in accordance with the theory of Trial in  

the lower court. Bowling v. BowMg, 527; Hill v.  Castralty Co., 649. 
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APPEAL AND ERROR-Continued. 

§ 2. Supervisory Jurisdiction of Supreme Court and  Matters Cognizable 
Ex Mero Motu. 

The Supreme Court, in the exercise of its supervisory jurisdiction, may 
decide questions on the merits even though the procedure prescribed by the 
Rules of Practice a s  necessary to present such questions has not been follow- 
ed. Products Corp. v. Chestnzctt, 269. 

The failure of the complaint to state a cause of action in favor of plain- 
tiff is a defect appearing on the face of the record of which the Supreme 
Court will take notice cx mero motu. Slzinner v. Tranaformadora, S. A., 320. 

The Supreme Court in the exercise of its discretionary jurisdiction may 
decide a question of pressing public interest on the merits and disregard 
whether the question is presented by the proper procedure. Shue v. Scheidt, 
561. 

The Supreme Court, in the exercise of its supervisory jurisdiction, may 
vacate a n  interlocutory order and remand the cause in  the interest of ex- 
pediting the administration of justice. Utilities Com. v. Transport Co., 776. 

s 3. Judgments  Appealable. 
Where the court sets aside the verdict in its discretion there is no judg- 

ment from which a n  appeal can lie. House v. Ins. Asso., 189. 
Whether the Supreme Court will consider a demurrer ore tenus upon a 

fragmentary appeal rests in its sound discretion. Implement Go. v. McLamb, 
760. 

An interlocutory order of the superior court is not appealable unless it  
deprives appellant of a substantial right which he may lose if the order is 
not reviewed before final judgment. Utilities Com. v. Transport Co., 776. 

§ 4. Part ies  Who May Appeal - "Party Aggrieved." 
Only a party aggrieved may appeal from the superior court to the Supreme 

Court. Utilities Corn. v. Transport Go., 776. 

§ 7. Demurrers and  Motions i n  t h e  Supreme Court. 
A defendant may file a demurrer w e  tenus in the Supreme Court on the 

ground that  the complaint, together with any amendment thereto, fails to 
state facts sufficient to constitute a cause of action. Jones v. Loan Co., 626. 

Whether the Supreme Court will consider a demurrer ore tenus upon a 
fragmentary appeal rests in its sound discretion. Implement Co. v. McLamb. 
760. 

12. Jurisdiction and  Powers of Lower Court a f te r  Appeal. 
Where appellant has filed specific and definite exceptions to the court's 

findings of fact and the court signs the entry of appeal and the case on appeal 
is settled, the jurisdiction of the Superior Court is a t  an end, and the Superior 
Court has no power thereafter to compel appellant to  furnish additional 
assignments of error nor authority to compel him to group the assignments 
of error to comply with the rules of the Supreme Court. Conrad v. Conrad, 412. 

§ 16. Certiorari or Method of Review. 
The granting of certiorari to  review a n  order denying motion t o  strike cer- 

tain paragraphs from a pleading in effect grants the right of immediate a p  
peal, which is  governed by the Rules of Practice in the Supreme Court, and 
the failure of the record to  contain assignments of error is ground for 
dismissal. Rule 19 ( 3 ) .  Prodiccta Corp. v. Chestnutt, 269. 
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APPEAL AND ERROR-Cmtiflzred. 

19. Form of and Necessity fo r  Objections, Exceptions and Assign- 
ments  of Er ror  i n  General. 

Error can be asserted only by exception taken a t  a n  appropriate time and 
in an appropriate manner. Conrad a. Cowad, 412. 

Exceptions to rulings made during the trial must ordinarily be based on 
a n  objection taken when the ruling is made. Ibid. 

In  grouping the exceptions assigned a s  error, appellant should bring to- 
gether all of the exceptions which present tk single question of law, and the 
exceptions so grouped must set out in detail and must refer to the page of 
the record where each exception is to be found, and appellant may reduce 
the number of the exceptions by failing to thus assign them a s  error. Rules 
of Practice in the Supretne Court, l Q ( 3 ) .  Ibid. 

An assignment of error not supported by an exception in the record may 
be disregarded. Watters u. Parrish, 787. 

Appeal dismissed on authority of Hunt  2). Davis, 248 N.C. 69 for failure 
properly to group the exceptions. Wood v. S c a m r d ,  484. 

5 20. Part ies  Entitled t o  Object and  Take Exception. 
A party may not complain of an error in the charge which is favorable 

to him. Ray u. Membership Corp., 380; Dinkina v. Booe, 731. 

21. Exceptions and Assignments of Er ror  to  Judgment  o r  t o  beginning 
of .Judgment. 

An exception to the judgment presents whether the facts found support 
the judgment and whether error of law appears on the face of the record, 
but i t  does not challenge the sufficiency of the evidence to support the find- 
ings, and the Andings of fact a re  thus binding on appeal. Utilities Corn. u. 
Wilson, 640; Implen~ent Co. v, McLamb, 766. 

. Objections, Exceptions and  Assignments of E r r o r  to Mndings of 
Fact. 

Where, upon the rendition of a n  order upon findings of fact made by the 
Court, appellant takes exceptions, each one directed to a specific factual 
conclusion, and thereafter lists the exceptions on which he relies and asserts 
the single legal error that the evidence was sufficient to support the findings 
excepted to, there i s  a sufficient compliance with the requirements of Rule 
of Practice in the Supreme Court No. l Q ( 3 ) .  Conrad v. Conrad, 412. 

8 !&3. Objections and  Exceptions t o  Evidence and Motions to Strike. 
Where the record fails to show any objection or exception to the admission 

of certain testimony a contention of error in the admission of such testimony 
is not presented. Abbitt u. Bartlett, 40. 

2a. Exceptions and Assignments of E r r o r  to Charge. 
An assignment of error to the charge will not be considered when it is not 

based upon a n  exception duly noted in the record. Benton v. Willie, Inc., 166. 
An assignment of error to the court's failure to charge the law and ex- 

plain the evidence as  required by statute is a broadside exception and will 
not be considered. Creed v. Whitlock, 336. 

Exceptions to the charge can be taken within the time allowed for the 
preparation of the case on appeal. Conrad v. Conrad, 412. 

An exception to an excerpt from the charge, without exception to any 
omission or failure of the' court to give further instructions, ordinarily does 



N.C.] ANALYTICAL INDEX. 

APPEAL -4ND ERROR-Continued. 

not challenge the omission of the court to charge further on the same or any 
other aspect of the case, King 2;. Powell ,  506. 

§ 25. Objections, Exceptions and Assignments of Er ror  t o  the  Issues. 
Where plaintiff does not object or except to the issue submitted and tenders 

no issue, plaintiff may not object to the form of the issue submitted by the 
court. W e s l e y  v. Lea,  540. 

g 31. Settlement of Case on Appeal. 
Upon settlement of case on appeal by the trial judge upon disagreement 

of counsel, the judge has the power and duty to exercise supervision to see 
that the record accurately presents the questions on which the Supreme 
Court is expected to rule. C o w a d  c. Conrad,  412. 

34. F o r m  and  Requisites of Transcript. 
The case on appeal need not contain all the exceptions taken a t  the trial 

but only those upon which appellant then intends to rely. Conrad v. Colrrad, 
412. 

§ 83. Presumptions in  Regard to  Matters not Appearing of Record. 
Where the charge of the court is not in the record, it  will be presumed 

that the jury was instructed correctly on every principle of law applicable 
to the facts. Byrd  2;. Frcenmn, 724. 

3 38. F o r m  and  Contents of Brief; Abandonment of Exceptions. 
Appellant may reduce the number of assignments of error by failing to 

discuss them in his brief. Rules of Practice in the Supreme Court No. 28. 
Conrad c. Corrrad, 412. 

Exceptions not set out ill the brief are deemed abandoned. Wil l iams v. 
High tcall C'om, 514 ; Dinkins z'. Booe, 731. 

5 39. Presumptions and Burden of Showing Error .  
The burden is on appellant to show prejudicial error amounting to the 

denial of some substantial right. Iicr~ncdjl v. James ,  434; Barefoot L.. Rulnick,  
483. 

g 40. Harmless and Prejudicial Er ror  in General. 
9 new trial will not be awarded for mere technical error, and when 

upon all the evidence and the stipulations of the parties a n  issue may be 
answered only in the affirmative, a directed verdict thereon in favor of 
plaintifl' will not be held for prejudicial error. I n  r c  W i l l  of Harrington,  105. 

The burden is on appellant not only to show error but to show that the 
alleged error was prejudicial to him. IZav v. Membership Corp. ,  380. 

g 41. Harmless and l'rejudidal Er ror  in  Admission o r  Exclusion of 
Evidence. 

Where the testimony which a witness would have given if he had been 
permitted to answer is not in the record i t  cannot be ascertained on a p  
peal that the exclusion of the evidence was prejudicial. A b b i t t  v. Bart le t t ,  
40. 

Where a witness had theretofore been permitted to testify in regard to 
the matter, the exclusion of subsequent testimony of the same witness of 
the same import is not ordinarily prejudicial, and certainly its exclusion 
will not be held for erorr when the subsequent question is objectionable as  
a leading question. Ibid.  
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The exclusion of testimony cannot be held prejudicial when the same 
witness thereafter is permitted to testify to the same import. Watters v. 
Parvish, 787. 

The exclusion of cumulative evidence will not be deemed prejudicial un- 
less there is some reasonable liklihood that  its admission would have chang- 
ed the result of the trial. In  re  Wilt  of Hall, 70. 

The admission of testimony over defendants' objection a s  to  a particular 
fact cannot be prejudicial when plaintm's own testimony thereafter estab- 
lishes the identical matter. Rau v. Membership Corp., 380. 

The admiseion of testimony over defendants' objection a s  to a particular 
fact cannot be prejudicial when defendants' allege the identical matter in 
their separate answers. Ibid. 

Toy models of vehicles, while they may be competent for  the purpose of 
permitting a witness to explain his testimony, a re  not competent a s  sub- 
stantive evidence and, therefore, the exclusion of the testimony of a wit- 
ness in respect to the use of such toy models cannot be held for error when 
the record fails to disclose on what ground the use of the models was es- 
cluded. McCombs u. Trucking Co., 699. 

8 42. Harmless and  Prejudicial E r r o r  in Instructions. 
The charge of the court will be construed contextually, and a n  exception 

thereto will not be sustained when upon such construction the jury could 
not have been misled. Abbitt v. Bartlett, 4 0 ;  Creed v. Whitlock, 336; Ken- 
nedy v. James, 434 ; Dinkins 2;. Booe, 732 ; Watters v. Pamish, 787. 

While i t  is error for the court to  charge law which is inapplicable to 
the facts in evidence, the charge of the court in this case, involving volumin- 
ous pleadings and evidence, is held not to contain prejudicial error in this 
respect. McCombs v. Trztcliirrg C'o., 699. 

8 45. Er ror  Cured by Verdict. 

Where the answer of the jury to a n  issue precludes recovery, error re- 
lating to a subsequent issue cannot be prejudicial to plaintiff. Abbitt v .  
Bartlett, 40. 

Where the verdict on one issue establishes plaintiff's right to recover, 
the submission of another issue cannot be prejudicial to defendant. Dirrk- 
kills v. Booe, 731. 

8 46. Review of Discretionary Matters. 

I n  the absence of an indication to the contrary in the record, it will 
be presumed that  the trial court determined a discretionary matter in 
the exercise of its discretion, and such ruling is not reviewable in the ab- 
sence of a showing of abuse of discretion, the burden being upon the appellant 
to so show. Phelps u. McCotter, 66. 

The discretion to determine the competency of a witness on the basis of 
age or mentality, in  the same manner a s  the power to determine the quali- 
fication of experts or the voluntariness of confessions, is the power to deter- 
mine a factual question in accordance with established rules of law itnd is 
not an arbituary power, and therefore when the court hears evidence to de- 
termine the question of competency its factual conclusions are  binding if 
supported by any evidence, but if the court applies to  the facts found by i t  
a n  incorrect legal principle, the conclusion is reviewable and will be cor- 
rected on appeal. Artesani c. Gritton, 463. 
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§ 49. Review of Findings or Judgments o n  Findings. 
Where a jury trial is  waived, the findings of fact of the court are a s  

conclusive and binding as  a jury verdict if the findings a re  supported by 
any evidence. Eakleu v. Raleigh, 683. 

Where there a r e  no exceptions to the court's findings of fact, i t  will be 
presumed that  the findings a r e  supported by competent evidence and the 
findings a re  binding on appeal. Redevelopment Corn. v. Bank, 595. 

A judgment on findings will not be disturbed because one of the findings 
is not supported by evidence when such finding is not necessary to  support 
the judgment and does not affect the conclusion reached. Lennon v. Lennotr, 
639. 

§ 50. Review of Injunctive Proceedings. 
While the Supreme Court has the power to make findings a t  variance with 

those of the trial court upon an appeal in injunction proceedings, the  
Court will not disturb a n  order granting injunction to the hearing on 
the merits, when i t  is made to appear that  the questions presented are  
grave and that  the injury to movant will be certain and irreparable if the 
application for the interlocutory injunction should be denied, and that the 
injury to the opposing party from the granting of the order would be in- 
considerable o r  subject to adequate indemnity by bond. Restaurant, Inc. c. 
Charlotte, 324. 

8 51. Review of Judgments o n  Motions t o  Nonsuit. 
Incompetent evidence admitted without objection must be considered it1 

passing upon motion to nonsuit. Bishop v. DuBose, 158. 
Upon appeal from denial of motions for  judgment of involuntary nonsuit 

only the motion made a t  the close of all the evidence is to  be considered. 
Drum v. Bisaner, 305. 

The correctness of a judgment of nonsuit entered in favor of one dedendant 
a t  the close of plaintiff's evidence must be determined without reference 
to the evidence offered thereafter by the other defendant. Jones v. Schaffet., 
367. 

On appeal from judgment of involuntary nonsuit, plaintiff's evidence er- 
roneously excluded will be considered together with the evidence admitted. 
Artesani v. Gritton,, 463. 

In  an action against two joint tort-feasors in which both defendants in- 
troduced evidence, the evidence offered by plaintiff and both defendants must 
be considered in the light most favorable to plaintiff in  passing upon the 
exception of one of the defendants to the refusal of his motion to nonsuit, 
and only such defendant's motion made a t  the close of all  of the evidence 
will be considered on his appeal. King v. Powell, 506. 

8 53. Petition t o  Rehear. 
Petition to  hehear the prior decision of the court sustaining judgment of 

nonsuit allowed in this case for error of law, i t  appearing that  the physical 
facts and the oral testimony were sufficient to permit a n  inference of negli- 
gence and to take the issue to the jury. Lane v.  Dorney, 90. 

55. Remand. 
When a case has been tried under a misapprehension of the pertinent 

principles of law and of the facts, the verdict and judgment will be vacated 
and a new trial ordered. Jones v. Loan Asso., 626. 
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Where judgment is predicated upon a misapprehension of the pertinent law, 
the cause must be remanded for appropriate proceedings. Utilities Corn. v .  
Wilson, 640. 

APPEARANCE 

$ 2. Effect of General Appearance. 
Under the provisions of G.S. 1-134.1 the fact that a motion to dismiss for 

want of jurisdiction of the person of defendant contains matter relating 
to other defenses does not waive the objection a s  to the lack of jurisdiction. 
Finch v. Small Businesu Administration, 50. 

ASSAULT AND BATTERY 

g 17. Verdict and  Punishment. 
A common law indictment for murder will not support a verdict of guilty 

of assault with a deadly weapon. S. v. Rorie, 579. 

$ 8. Self-Defense and Defense of Home. 
Cpo~i  evidence tending to show that the l~roprietor of a n  establishment 

had twice warned drunken patrons to be quiet o r  leave, and that on the 
third occassion an assault ensued in which the proprietor shot one of the 
patrons, i t  is error for the court to charge the jury that  generally a person 
cannot repel a n  unarmed assailant with a pistol, since the correct rule of 
law is that  a person on his own premises, who is free from fault in  bringing 
on a difficulty, is under no duty to retreat in the face of a threatened assault, 
regardless of its character. S. v. Francis, 57. 

In  the exercise of the right of self-defense a person may use such force 
to repel a n  assault as  is reasonably necessary or apparently necessary to 
protect himself from death or great bodily harm, the reasonableness of the 
apprehension to be determined by the jury in accordance with the facts and 
circumstances as  they appear to defendant a t  the time of the assault, and 
a n  instruction omitting the element of apparent necessity must be held for 
error. Ibid. 

AUTOMOBILES 

$ 1. Authority to  Licel~se Drivers o r  to Suspend o r  Revoke Licenses 
The General Assembly, in the exercise of the State's police power to en- 

act ~ u c h  rules as are  reasonable and necessary to promote safety upon the 
highways, has authority to require a showing of financial responsibility as  
a prerequisite to the issunnce of license or operating permit to those using 
the public highways. Jttsticc v. Scheidt, 361. 

A license to operate a motor vehicle is a privilege in the nature of a right 
of which the licensee may not be deprived save in the manner and upon the 
conditions prescribed by statute. Ibid. 

Construing Section l l ( a )  of Chapter 1006, S.L. 1947, with Section 15(c)  
of Chapter 1067, cvmctetl the s a u e  day, the authority of the Department of 
Motor Vehicles or the Commissioner to  suspt?nd license or permit of a n  oper- 
a tor  for failure to pay a judgment is limited to one year. Ibid. 

Section 14, Chapter 1300, S.L. 1933, by its express terms does not apply 
to any accident, or judgment arising therefrom, occurring prior to the effect- 
ive date of the statute. G.S. 20-279.14. Ibid. 
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A petition showing that the Comlui5sioner of Motor Vehicles had refused 
petitioner's request for a driver's license solely because of a n  unsatisfied 
judgment against the petitioner, that more than a year had elapsed since 
the revocation of 1)etitioner's license for  failure to pay the judgment, that  
petitioner is now able to show financial responsibility and is qualified for 
the renewal of his license, states a cause of action for the issuance or re- 
newal of the license and demurrer thereto was improperly sustained. Ib id .  

A conviction of driving an automobile 75 m.p.11. in a zone designated by 
the State Highway Commission a s  a 43 m.p.h. speed zone, G.S. 20-141(d), 
requires a m;mdatory thirty-(lay suspension of the driver's license under 
the provisions of G.S. 20-16.1, since even though the latter statute does not 
refer to G.S. 20-141(d) it  does refer to G.S. 20-141(b) 4, and a speed of 
73 m.p.h. is more than l5 m.p.h. in excess of the general maximum speed of 
55 m.p.h. S h u e  v. Scheidt ,  561. 

The operation of a motor vehicle on a public highway in this State is 
not a natural right but is a conditional privilege which the State may regu- 
late in the exercise of its police power in the interest of public safety. Ib id .  

9 5. Kegligence in  Manufacture o r  Sale of Defective Vehicles. 
The manufacturer of a truck is under duty to the ultimate purchaser, 

irrespective of contract, to use reasonable care in the manufacture of the 
article and to make reasonable inspection so as not to  subject the purchaser 
to injury from a hidden or latent defect. Uzuun v. Motors, Zm. ,  123. 

Malfunctioning of brakes held not to contribute notice to purchaser of 
latent defect, and failure of repairman to remedy the defect held not to in- 
sulate negligence of manufacturer. Ib id .  

gj 6. Safety Statutes and Ordinances i n  General. 
G.S. 20-141 relating to reckless driving, G.S. 20-141 ( b )  ( 3 ) ,  relating to 

speed limit of vehicles other than passenger cars, G.S. 20-l4l(c) ,  relating 
to reduction of speed when special hazards exist, and G.S. 20-146 and G.S. 20- 
148, relating to driving on the right side of the highway prescribe legislative 
stanctards of care, which are  ahsolute. Bondztrant c. Mastzn, 190. 

I t  is negligence p o  a r  for a person to drive a motor vehicle ~ h i l e  under 
the influence of intoxicating liquor or to fail to give approaching vehicles 
one-half the main trareled portion of the highway. mat t e r s  v. Parrish, 787. 

9 7. dttcnt ion to Road, Look-out and Due Care i n  General. 
I t  is the duty of a motorist not merely to look but to keep a lookout in 

the clirwtion of travel, and he is charged with the duty of seeing what he 
ought to see. Jones v. Scha f f e r ,  368. 

5 9. Stopping, Parking, Signals and Lights. 
To "park" means something more than a temporary or momentary stoppage 

on the highway for a necessary pnrpose, and neither G.S. 20-161 nor G.S. 
20-129 are  applicable to a mere temporary stop for a necessary purlwse when 
there is no intent to break the continuity of travel. Jfecce v. Dickson, 300. 

The parking of a vehicle on a grade without properly setting the brake and 
turning the wheels toward the curb of the street, in violation of G.S. 20.163 
and G.S. 20-124 ( b ) ,  is negligence per sc, and is actionable i f  the proximate 
cause of injury. W a t t s  v. W a t t s ,  352. 

The fact that  a n  automobile runs down the street for a considerable dis- 
tance immediately after i t  was parked permits the inference that the driver 
did not turn its front wheels to the curb as required by statute. I b ~ d .  
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The operation of an automobile on the public highway a t  night without 
lights is negligence per se. TVillianason, v. Vamer, 446. 

8 15. Right  side of Road and  Passing Vehicles Traveling in Opposite 
Direction. 

Under the laws of the State of Virginia, governing these actions, the driv- 
ers of vehicles proceeding in opposite directions a r e  required to  keep to 
the right side of the highway, each giving the other, a s  nearly a s  possible, one- 
half of the main traveled portion of the highway, and each driver has the 
right to assume that  the other will obey the law, and it  is only when he 
apprehends that  the other is going to fail  to  do so that  he should take other 
action in a n  attempt to avoid collision. MoCombs v. Trucking Co., 69!\; Il'at- 
ters v. Pawish, 787. 

I n  this action involving a collision of vehicles traveling in opposite direc- 
tions, defendant contended that he was confronted with plaintiff's vehicle 
on its left side of the highway, and, in  the emergency, drove t o  his left in an 
effort to avoid collision. An instruction of the court a s  to the law of the 
road in passing a vehicle traveling in the opposite direction, as  to sudden 
emergencies, and applying the law to the facts in evidence, with further 
instructions that  if defendant's conduct was that  of a n  ordinarily prudent 
person under similar circumstances he would not be guilty of negligence 
even though he pulled his vehicle to the left of the road, is held without 
error. Dinkina v. Booe, 731. 

g 17. Right  of Way a t  Intersection. 
Where one highway, running north and south, is intersected by another 

highway from the east, forming a "T" intersection, and ninety feet further 
north the intersecting highway leads off again to the west, forming another 
"T" intersection, each entrance of the intersecting highway is a separate 
intersection. Pruett u. Inman, 520. 

A vehicle first reaching a n  intersection which has no stop sign or traffic 
control signal in operation has the right of way over a vehicle subsequently 
reaching the intersection, regardless of whether the first vehicle is going 
straight through the intersection or turning thereat. Carr v. Rtewart, 118. 

G.S. 2&155(a) has no application to a n  intersection governed by automatic 
traffic control signals. Jones 9. Schaffer, 368. 

The failure of a motorist to stop in obedience to the red light of a traffic 
control signal in violation of a municipal ordinance is negligence per se. Ibid. 

If a t  the time of starting forward into an intersection in response to a 
green traffic signal no other vehicle is then within the intersection or ap- 
proaching the intersection within the range of the motorist's vision, the 
motorist's primary obligation thereafter is to keep a proper lookout in his 
direction of travel, and in such event he has the right to assume that  a motor- 
ist approaching the intersection from his left will stop in  obedience to the 
traffic signal unless and until something occurs that  is reasonably calculated 
to put him on notice that  such other motorist will unlawfully enter the in- 
tersection. Ibid. 

While a motorist approaching an intersection along a dominant highway 
may assume that a motorist traveling on the servient highway will stop 
as  required by statute, and may rely on such assumption even to the last 
moment in the absence of anything which gives or should give him notice 
to the contrary, the motorist along the dominant highway is nevertheless 
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required not to exceed a speed which is reasonable and prudent under the 
circumstance, to keep his rehicle under control, to  keep a reasonably care- 
ful  lookout, and to take such action a s  a n  ordinarily prudent person would 
take to avoid a collision when danger of collision is discovered or should 
have been discovered in the exercise of due care. King v. Powell, 506. 

If a motorist along the dominant highway sees or should see, in  the exercise 
of due care, that  a motorist along the servient highway has entered the 
intersection without stopping as  required by statute, and obtains such knowl- 
edge, actual or imputed, in time to have avoided a collision by the exercise 
of due care, his failure to do so is negligence regardless of whether such 
failure is due to his excessive speed or to  his miscalculation that the other 
car  would clear the intersection before contact. Zbid. 

g 18. Passing a t  Intersections. 
G.S. 20-50(c) prohibits a motorist from overtaking and passing another 

motorist traveling in the same direction not only a t  a n  intersection of high- 
ways designated and marked by the State Highway Commission but also 
a t  any street intersection in a city or town, without regard to  whether such 
street intersection is marked or unmarked, and an instruction permitting a 
motorist to ignore a n  unmarked intersection of streets in a municipality must 
be held for prejudicial error. Adams 2;. GodWh, 471. 

G.S. 20-150(c) prohibits a motorist from passing another a t  a n  intersec- 
tion only if the intersection is designated and marked by the State Highway 
Commission by appropriate signs, or is a street intersection in a city or town. 
Pruett v. Znrnan, 520. 

5 19. Sudden Emergencies. 
A motorist confronted with a n  emergency created by the negligence of 

another is not held to the wisest choice of conduct but only to  such choice 
a s  a person of ordinary prudence similarly situated would have made. Bon- 
durant v. Mastin, 190. 

A party is not entitled to the benefit of the doctrine of sudden emergency 
if he himself brings about the emergency or  contributes to  its creation. Watts 
u. Watts, 352; Watters v. Parrish, 787. 

Whether defendant driver was justified in turning left across the highway 
in effort to avoid colliding with vehicle approaching on his side of highway 
held for jury. McCombs v. Truclci~rg Co., 699; Dinlcins v. Bwe, 731. 

g 21. Brakes a n d  Defects i n  Vehicles. 
Liability of manufacturer to purchaser for injuries resulting from latent 

defect in brakes. Gzc-yn v. Motors, Znc., 123. 
A person who lends his car to another with knowledge express or implied 

of defective brakes may be liable for accident resulting from brake failure. 
Austin u. Austin, 283. 

Bvidence held insufficient to show that  emergency brake was defective a t  
the time the owner permitted intestate to use the car. Watts v. Watts, 352. 

The owner of a car cannot be held liable for injuries resulting from worn 
or  defective latch on door when there is no evidence tha t  the owner had any 
knowledge that  the latch was defective or that  the door had theretofore come 
open in a like manner. Hoover v. O d m ,  459. 

g 25. Speed i n  General. 
The operation of a n  automobile a t  a speed in excess of that  lawfully pre- 

scribed is a negligent act. Krider v. Martello, 474. 
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The general maximum speed limit of motor vehicles in North Carolina 
is 55 m.p.h., the provisions of G.S. 20-141(b) 5 ,  authorizing the State High- 
way Commission to designate a maximum speed limit of 60 m.p.h. for certain 
vehicles on certain highways, being in the nature of a n  exception. Shue v. 
Scheidt, 561. 

8 33. Pedestrians. 
I t  is  not unlawful for a 1)edestriali to cross a public highway, but in cross- 

ing a highway a t  a point other than a marked crosswalk or an unmarked 
crosswalk a t  an intersection, a pedestrian is required to yield the right of way 
to vehicular traffic, although the failure to do so is not negligence per ee, 
but only evidence of negligence to be considered by the jury with other 
facts and circumstances. Gamble 2:. Sears, 706. 

A motorist, even in those instances in which he has the right of way over 
a pedestrian, is  under the common law duty to exercise due care to avoid 
colliding with the pedestrian and is under siatutorr duty to give warning by 
sounding his horn when necessary and the duty to exercise proper precaution 
upon observing any child or confused person upon the highway. Ibid. 

Where a motorist having the right of way observes a pedestrian, apparently 
in  possession of his faculties, standing in a place of safety, the motorist 
has the right to assume and act upon the assumption that  the pedestrian 
will recognize her right of way in the absence of anything which should 
give notice to the contrary. Ibid.  

8 35. Pleadings in Auto Accident Cases. 
Where plaintiff alleges negligence on the part of the defendant driver and 

that the driver was the agent of defendant owner, there is no necessity, upon 
the filing of a counterclaim by defendant owner to recover for damages 
to his vehicle, for  plaintiff to repeat the allegation of negligence and the 
imputation of such negligence to defendant owner, and the filing of a reply 
to the counterclaim is not required. Williamson u. Varner,  446. 

In  this action against the drivers of the two cars involved in a collision 
a t  a n  intersection to recover for the death of a passenger in one of the 
cars, the complaint, liberally construed, i.8 held not to allege negligence on 
the part  of one of the drivers a s  the sole proximate cause of the collision, 
and the demurrer of the other driver is overruled, the complaint being suf- 
Acient to allege concurring negligence. King a. Powell, 506. 

8 36. Presumptions and Burden of Proof. 
The doctrine of res ipsa loquitirr is not applicable upon a mere showing 

of the wreck of an automobile on the highway, but evidence that the driver 
ran off the road to the right while attempting to negotiate a long curve to 
the left, with further evidence, physical or direct, tending to show that this 
was the result of the failure of the driver to exercise due care to maintain 
a proper lookout and to keep his car under control, may raise a n  inference 
of negligence sufficient to take the issue to the jury. Lane v. D o m e y ,  90. 

8 88. Opinion Evidence as to Speed. 
An officer standing at  a n  intersection and observing a car approaching is 

competent to give his opinion of the speed of such car notwithstanding his 
prior statement that  he couldn't determine the speed but had an opinion 
in regard thereto, the weight to be given his testimony being for the determin- 
ation of the jury. Ray  v. Memberehip Corp., 380. 
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8 89. Physical Facts a t  Scene. 
Physical facts a t  the scene of the accident may be sufficiently strong with- 

in themselves, or i n  combination with other evidence, to permit the legitimate 
inference of negligence on the part of the driver. Lane v. Dorney, 90. 

Where evidence of physical facts introduced by plaintid makes i t  inherent- 
ly impossible for facts to be a s  testified by plaintiff, and there is no con- 
tradiction in the evidence a s  to  the physical facts, plaintiff's testimony in 
conflict with the physical facts must be disregarded. Jones v. Schaf far ,  368. 

In  this case, the physical facts a t  the scene of the collision a t  the inter- 
section, including evidence a s  to the course, and position of, and damage 
to the respectire cars after the collision, skid marks extending 50 feet from 
the point of impact along the dominant highway and evidence a s  to the 
violence of the impact, i8 held sufficient to support a finding that  the driver 
traveling dominant highway was operating his car a t  a n  unlawful and ex- 
cessive speed. King v. Powell, 606. 

g 8%. Use of Toy Models to I l lustrate  Testimony. 
While the use of toy models may be competent to explain the testimony 

of a witness, such models a r e  incompetent as substantive proof, and when 
the testimony is excluded and the record fails to show the ground of ex- 
clusion i t  will be presumed that  the evidence was offered and excluded a s  
substantive eridence. McConzbs v. Trucking Co., 699. 

8 40. Relevancy a n d  Competency of Declarations a n d  Admissions, and 
of Convictions. 

In a suit by the personal representative of a passenger against both drivers, 
i t  is  competent for counsel for  one defendant to  ask the other defendant, 
for the purpose of impeachment, whether he had not entered a plea of 
guilty to a manslaughter arising out by the same accident. King a. Powell, 508. 

The testimony on cross-examination of one defendant by the other that  such 
defendant had been convicted of driving while under the influence of intoxi- 
cating liquor in a prosecution growing out of the same accident is properly 
excluded even for the purpose of impeaching such defendant as  a witness, 
since under the circumstances the testimony might be given undue weight 
by the jury, there being no testimony offered a s  to any conviction of such 
defendant theretofore or thereafter. W a t t c r ~  v. Purr i s l~ ,  787. 

8 418. Sudiciency of Evidence of h'egligence a n d  Konsuit in General. 
Physical facts a t  the scene of the accident may be sufticientIy strong 

within themselves, or in combination with other evidence to permit the legiti- 
mate iuference of negligence on the part of the driver. Lane 2;. U o ~ n e y ,  90. 

While discrepancies, even in plaintiff's evidence, a re  ordinarily tor the 
jury to resolve in the exercise of its function in determining the weight to 
be given the testimony, this rule does not apply when the only testimony 
favorable to plaintiff' on a material point is  in  direct conflict with the physical 
facts established by plaintiff's uncontradicted evidence, and when such 
aspect of the evidence favorable to plaintiff is inherently impossible upon 
the undisputed physical facts,  onsu suit is proper. Joncs v. Schaf fer ,  368. 

If the evidence supports arly one of defendant's negligent acts enumerated 
in the complaint, nonsuit may uot be entered. Krtdcr v. JIurtcllo, 474. 

4lb. Bafeciency of Evidence of Negligence i n  Failing t o  Use Due Care 
and i n  Traveling at Excessive Speed. 

Evidence held sufficient to support inference that  driver failed to exer- 
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cise due care to maintain a proper lookout and keep his car  under control. 
Lane v. Dorney, 90. 

Dvidence that the operator of a motor vehicle was traveling in excew of 
80 m.p.h. is 11eZd sufficient to be submitted to the jury on the question of 
whether such negligence was a proximate cause of a collision with another 
vehicle, since it  cannot be said as  a matter of law the driver could not have 
reasonably foreseen that some accident or injury was likely to occur a s  the 
result & such excessive speed. Bryant v. Woodl ief ,  488. 

8 41c. Sufficiency of Evidence of Kegligence in Failing t o  Stay o n  Right  
Side of Highway i n  Passing Vehicles Traveling in Opposite 
Direction. 

Whether defendant was justified in turning left across highway in effort 
to avoid colliding with vehicle approaching on his side of the highway held 
for jury. McCombs 9. Trucking Co., 699. 

8 41d. Sufficiency of Evidence of Negligence i n  Overtaking and Passing 
Vehicles Traveling i n  Same Direction. 

The evidence in this case is held sufficient to be submitted to the jury 011 

the issue of the negligence of defendant, while attempting to pass a car pre- 
ceding him in the same direction, in driving over the center line and colliding 
with the car in which plaintiff was riding, which was traveling in the oppo- 
site direction. McffinnZs v. Robinson, 574. 

8 41c. Sufflciency of Evidence of Negligence i n  Failing t o  Stay on Right  
Side of Highway i n  Passing Vehicles Traveling in Opposite 
Direction. 

Evidence held sufficient on question of whether negligence of one driver, 
in creating emergency, was proximate cause of collision between two other 
vehicles. Bondurant v. Mastin, 190. 

Plaintiff's evidence, together with the evidence of the driver of the car 
in which she was riding, tending to show that the driver of a n  automobile 
approaching from the opposite direction was under the influence of intoxi- 
cating liquor and drove his car to the left of the center line of the high- 
way, resulting in a collision of the vehicles, .is held sufacient to  overrule 
such driver's motion to nonsuit in plaintiff's action against both drivers. 
Watters  v. Parrish, 787. 

Where one aspect of plaintiff passenger's evidence, together with the 
evidence of one of defendant drivers, tends to  show that  the defendant in 
whose car plaintiff was riding failed to  keep his  vehicle on his right half 
of the highway a s  he was meeting the other car, and failed to  give the a p  
proaching car one half of the main traveled par t  of the highway, resulting 
in  a collision of the vehicles, is  held sufficient to overrule his motion to non- 
suit in plaintiff's action against both drivers. Ibid. 

8 41e. Sufflciency of Evidence of Negligence in Stopping o r  Park ing  
without Lights. 

Where plaintiff's own evidence discloses that  defendant's vehicle was 
stopped on a paved highway in its proper lane of travel because i t  had be- 
come disabled, and had been there for only a few minutes before plaintiff 
ran into its rear, and that  the section of the highway was straight for more 
than four-tenths of a mile, nonsuit is proper for failure of evidence of negli- 
gence on the part of defendant in so stopping on the highway. Meece v. Dick- 
8On. 300. 
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41g. Sufflciency of Evidence of Negligence i n  Failing to Yield Right  
of Way a t  Intersection o r  in Enter ing Intersection at Excessive 
Speed. 

Plaintiff's testimony to the effect that, in approaching a n  intersection, he 
looked both ways, saw no traffic approaching, and entered the intersection 
a t  10 miles per hour, and that  after his front wheels had cleared the inter- 
section, defendant's vehicle, approaching the intersection from plaintiff's 
right, struck plaintiff's vehicle with such force a s  to render i t  "a total loss," 
together with testimony of a witness that  plaintiff's car  entered the inter- 
section first, is held sufficient to be submitted to the jury on the issue of 
defendant's negligence, and not to justify nonsuit as  a matter of law for 
contributory negligence. Carr v. Stewart, 118. 

Evidence held insufficient to show negligence on part  of driver entering 
intersection with green light. Jones v. Schaffer, 368. 

Conflicting evidence of each driver that he entered the intersection while 
faced with the green light raises the issue of negligence for the determination 
of the jury. Ray v. Membership Corp., 380. 

Evidence that  plaintiff, traveling a t  a IawfuI speed, entered an intersection 
before defendant's vehicle reached the intersection, is sufficient to take the 
issue of defendant's negligence to the jury, notwithstanding defendant enter- 
ed the intersection from plaintiff's right. Kennedy v. James, 434. 

Evidence that  a driver entered a n  intersection controlled by traffic signals 
a t  a speed of 35 m.p.h. in  a 20 m.p.h. speed zone, resulting in a collision 
with a car entering the intersection from his right, takes the issue of such 
driver's negligence to the jury notwithstanding that  other allegations in 
respect to  such driver's entering the intersection while facing the red light 
a re  not supported by evidence. Krider v. Martello, 474. 

Evidence held sufficient for jury on question of negIigence of driver ap- 
proaching intersection on dominant highway. King v. Powell, 506. 

9 41b. Snfflciency of Evidence and  Nonsuit on  Issue of h'egligence i n  
Turning. 

Evidence tending to show that the operator of defendant's car, traveling 
north, gave the signal for  a left turn a t  a n  intersection, waited until a 
car with headlights burning traveling south, passed, and then proceeded 
to turn left, and was struck by plaintiff's car which was traveling south 
a t  a n  excessive rate of speed without headlights, raises, on defendant's 
counterclaim, the issue of plaintiff's negligence for the determination of 
the jury, and plaintiff's evidence in conflict therewith cannot entitle plain- 
tiff to  nonsuit on the counterclaim. Williamson v. Varner, 446. 

Testimony of the driver of a car that he saw a car approaching from 
the opposite direction a t  a speed n-hich he estimated a t  100 m.p.h., together 
with evidence that  he turned left to enter a driveway in the path of such 
other car when i t  was between 200 to 600 feet away, is held sufficient to be 
submitted to  the jury on the questions of such driver's negligence and proxi- 
mate cause in a suit for the death of a passenger in his vehicle resulting 
from the collision of the cars. Bryant v. Woodlief, 488. 

5 411. Sufflciency of Evidence of Negligence i n  Striking Pedestrian. 

Evidence tending to show that  two pedestrians were walking in sand on 
the edge of a highway on their right side thereof, that  one of the pedestrians 
slipped and accidentally struck the other with his hand and that  immediately 
thereafter the other pedestrian was struck by a vehicle, without evidenoe 
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that the vehicle ever left the hard surface, but with evidence to the con- 
trary tending to show that it  was travelling a t  a lawful speed in its lane 
of travel with its lights burning, and was stopped some 75 feet after the 
impact, is held insufficient to be submitted to the jury on the question of the  
driver's negligence. Rogers a. Green, 214. 

Evidence held insu%cient to  show negligence of nonsuit of motorist 
striking pedestrian. Ganzble 2;. Sears, 706. 

Plaintiff's evidence to the effect that he was walking entirely off the hard 
surface on the shoulder of the road of his right side of the highway when 
he was struck from the rear, without warning, by defendant's car, is held 
sufficient to be submitted to the jury on the issue of defendant's negligence. 
Rowe v. Fzcquay, 769. 

8 41m. Sufflciency of Evidence of Negligence in Striking Child on  High- 
way. 

The evidence adduced in this case, together with evidence erroneously ex- 
cluded, is held sufficient to be submitted to the jury on the question of 
whether defendant motorist by the exercise of reasonable care could or 
should have seen the child on the highway in time to have avoided striking 
him. Artesuni v. Gritton, 463. 

§ 41p. Sufficiency of Evidence of Identity of Driver of Car. 
The circumstantial evidence in this case is held sufficient t o  be submitted 

to the jury on the question of the identity of the defendant a s  the driver of 
the car involved in the collision. McGinnis v. Robinson, 554. 

§ 4 l r .  Sufflciency of Evidence of Negligence in  Operating o r  Lending 
Defective Car. 

Evidence held for jury on question of whether owner had knowledge, ex- 
press or implied that vehicle had defective brakes when he lent it to plain- 
tiff's intestate to olerate. Az~s t in  2;. Austin, 283. 

Evidence held insufficient to show that  emergency brake was defective 
a t  the time owner permitted intestate to use the car. W a t t s  v. Watts, 352. 

Evidence held insufficient to show tha t  driver had actual or constructive 
knowledge that  eshaust pipe was stopped up by side of ditch into which he 
had backed car. Ashford v.  Foz, 477. 

Evidence held insufficient to show that driver had express or implied 
knowledge of defective latch on door. Hoover v.  Odom, 459. 

§ 4%. Nonsuit on Ground of Contributory Negligence i n  General. 
Evidence tending to show that a vehicle :~pproached from the opposite 

direction on its left of the center of the highwiy, and that  plaintiff, to 
avoid colliding with it, ran off the road to his right, lost control, and, in  
attempting to get back on the highway, collided with a following vehicle, 
is held not to  disclose  contributor^ negligence on the part of the plaintiff 
as a matter of law, plaintiff being confronted with a sudden emergency. 
Rondurant v. Mastilo, 190. 

8 4%. Contributory Negligence i n  Passing Vehicles Traveling In Same 
Direction. 

Plaintiff's evidence held not to show that he attempted to pass a t  inter- 
section, and nonsuit for contributory negligence was erroneous. Pruett v. 
Inman, 520. 
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42g. Nonsuit for Contributory Negligence i n  Failing t o  Yield Right 
of Way a t  Intersection. 

Plaintiff's evidence. considered in the light most favorable to him, tending 
to show that before entering an intersection with a dominant street, he 
stopped at  a point from which he could see along the dominant highway, 
and did not more into the intersection until he saw no traffic approaching, 
and that upon entering the intersection he saw defendant's vehicle some 150 
feet away, approaching from his left a t  a high rate  of speed along the 
dominant highway, that  he then stopped his car and was hit by defendant's 
car, is held not to disclose contributory negligence as a matter of law. 
Mavrolas v. Gregot-11, 220. 

Conflicting evidence of each drirer that he entered the intersection while 
faced with the green light raises the issue of contributory negligence for 
the jury. Rag v. Afcwbership Corp., 380. 

Evidence held not to establish contributory negligence as  matter of law 
on part of plaintiff in entering intersection, ICent~edll v. James, 434. 

5 42k. Sonsui t  for  Contributory Negligence of Pedestrian. 
Eridrnce held to show contributory negligence a s  a matter of law on 

part of pedestrian walking into side of car. Gamble 2;. Sears, 706. 

3 43. Sufficiency of Evidence of Concurring Negligence and Nonsuit for  
Intervening Negligence. 

Evidence tending to show that the drirer of one vehicle was traveling 
in excess of 80 m.p.11. along a straight section of highway, and that the 
driver of the vehicle in which plaintiff's testate was riding a s  a passenger, 
traveling in the opposite direction and intending to enter a driveway on his 
left, turned left across the path of the first rehicle when i t  was some 200 
to 600 feet away. is held sufficient to be submitted to  the jury on the question 
of the concurring negligence of both drivers in proximately causing the 
collision. Bryant v. Woodlief, 488. 

To like effect. Watters 2;. Parrisk, 787. 

46. Instructions in Automobile Accident Cases. 
Where the trial court charges the law in regard to the statutory duties 

of a motorist to keep a proper lookout and the statutory provisions in re- 
gard to  the right of way a t  an intersection, and applies the law to the 
evidence in the case, G.S. 2@141(c) ; G.S. 20-155(a), objection on the ground 
that  the court failed to charge on the statutes is without merit, it not being 
required that the court read the applicable statutes to the jury. Ken.ned~ v. 
James, 434. 

Charge held for error in instructing the jury on inapplicable statute. 
MoGinnis v. Robinson, 574. 

An instruction to answer the issue of negligence in the affirmative if the 
jury should and that defendant's negligence was the proximate, rather than 
a proximate cause, of the accident, is favorable to defendant, and defend- 
ant,  not being prejudiced thereby, will not be heard to complain. Dinkins u. 
Booe, 731. 

Instructions on rights of defendant when confronted with a n  emergency 
resulting from plaintiff's approach on his side of the road, held without 
error. Ibid. 

Where defendant pleads contributory negligence of plaintiff pedestrian and 
introduces supporting evidence on the issue, it is error for the court to 
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fail to charge as  to the facts necessary to be found by the jury to constitute 
negligence on the part of plaintiff, but the court should charge, in addition 
to  stating the contentions of the parties, a s  t o  the circumstances arising 
on the evidence upon which the issue should be answered in the affirmative 
and the circumstances upon which i t  should be answered in the negative. 
Rowe v. Fuquay, 769. 

§ 47. Liabilities of Driver to  Guests o r  Passengers i n  General. 
Nonsuit is properly entered in an action by the guest in a car  to recover 

of the driver thereof for  injuries sustained when the door of the car, 
because of a worn latch, flew open while the driver was making a left 
turn, throwing or  causing the guest to fall  therefrom, when there is no evi- 
dence tending to show that  the driver had any knowledge that  the latch 
was defective or that  the door h i ~ d  theretofore come open in a like manner. 
Hoover v. Odom, 459. 

Evidence to the effect that defendant backed the car into a ditch in at-  
tempting to turn around, that  he left his passenger i n  the car with the 
motor running to keep her warm and went off' to  obtain aid in  getting the 
ca r  out of the ditch, and that  upon his return the passenger was dead as  
a result of carbon-monoxide poisoning from the fumes of the moter entering 
the car because the exhaust piye was buried in the bank of the ditch, with- 
out any evidence that the driver could or  should have known of the con- 
dition of the exhaust pipe, is licld insufficient to be submitted to the jury 
on the issue of negligence of the driver in an action for the wrongful death 
of the passenger. Ashford v. FOX, 477. 

§ 49. Contributory Negligence of Guest o r  Passenger. 
A passenger in a n  automobile is not required by the law to maintain 

constant attention to the road, and evidence that  a passenger was sitting 
sideways with her knees on the seat, talking to the driver, is insufficient 
to raise the issue of her contributory negligence in failing to  keep a lookout 
and warn the driver when the evidence further establishes that  the vehicle 
was traveling on a straight highway on a clear day a t  a lawful speed, and 
there is no evidence of any occurrence which did or should have made the 
passenger apprehensive a s  to the manner in which the vehicle was being 
operated. Watters v. Parrish, 787. 

§ 53. Negligence of Owner in Permitting Incompetent or Reckless 
Person t o  Drive. 

An owner of a n  automobile who entrusts its operation to a person he 
knows, or should know in the exercise of due care, to be a n  incompetent 
or reckless driver, may be held liable for hie own negligence in so doing in 
a n  action instituted by a person injured as  a result of the negligence of 
such driver. Dinkins u. Rooc, 731. 

Testimony of an owner of a nwtor vehicle that  he knew that  a certain 
person had been convicted of driving without a n  operator's license, and 
that such person had thereafter been involved in two separate automobile 
accidents, but that he had no knowledge of the fact that such person had 
been convicted of other violations of the traffic laws, l-s held sufficient to 
be submitted to the jury on the issue of the owner's negligence in entrusting 
the operation of his vehicle to such person. Ibid. 
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AUTOMOBILES-Continued. 

§ 54d. Pleadings i n  Actions to  Recover under  Doctrine of Respondeat 
Superior. 

Alegations to the effect that the ca r  involved in the accident was own- 
ed by the mother of the driver is insufficient to charge the mother with 
liability under G.S. 20-71.1, since the effeet of the statute is solely t o  pro- 
vide a ready means of proving agency and does not dispense with the neces- 
sity of allegations that  the driver was the agent of the owner. L?J?LW C. 
Clark, 289. 

3 54f. Sutficiency of Evidence on Issue of Respondeat Superior. 
Where plaintiff alleges that  defendant driver was the agent of defendant 

owner and was acting in the course of the employment a t  the time of the 
collision, and that  defendant owner admitted the ownership of the vehicle, 
plaintie is entitled to the benefit of G.S. 20-71.1, and upon defendant o ~ n e r ' s  
denial of the agency and the introduction of evidence that the driver was 
a bailee, an issue of fact is raised for the determination of a jury. M7il l inm-  
son v. Varner,  446. 

3 54h. Liability of Owner for  Driver's Negligence - Issues and  Verdict. 
An affirmative answer to the jury on the issue of the negligence of the 

owner of a motor vehicle in entrusting its operation to a person whon~ he  
knew or should have known to be a reckless driver, is sufficient t o  charge 
the owner with liability for injuries resulting from the negligence of such 
driver irrespective of agency, and therefore the submission of a n  issue of 
agency cannot be prejudicial to such owner. Didcins v. Booe, 731. 

3 55. Family Purpose Doctrine. 
Alegations that the car involved in the accident was a family purwsr  car 

owned by the driver's mother and driven by him with her consent, knowl- 
edge, and permission, a re  alone insufficient predicate for recovery under the 
family purpose doctrine. Lynn v. Clark, 289. 

Evidence that  the car involved in the accident was owned by the mother 
of the driver, that  she had permitted him to drive the car on occasions 
when accompanied by her, and had permitted him to drive on a private road, 
and that  she had permitted him and a friend to use the car with the under- 
standing that  the friend alone was to drive, but that  she had never permitted 
him to drive on the public highways, is insufficient evidence to invoke the 
family purpose doctrine. I b i d .  

3 50. Homicide - Sufflciency of Evidence and  Nonsuit. 
The evidence in this case, in any view, is held to show a violation of high- 

~ a y  safety statutes and a heedless indifference to  the safety and rights 
of others, proximately resulting in death, and was sufficient to  be submitted 
to the jury and sustained a verdict of guilty of manslaughter. S. v. Alaco?~, 333. 

Evidence held insufficient to show that deceased was killed as  a result of 
negligent operation of automobile or that she pushed or shored there- 
from by defendant. S. v. Pope, 356. 

3 75. Punishment  fo r  Violation of G.S. 20-138. 
Where, in a prosecution for operating a vehicle on a public highway while 

under the influence of intoxicating liquor, defendant admits in his testimony 
that he had theretofore been convicted of a similar offense, the court may 
assume the truth of the admission and instruct the jury peremptorily that 
if i t  should find the defendant guilty the verdict should show that it was 
for a second offense. S. v. Mzrmnford, 227. 
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BASKS AND BANKING 

1 Creation of Banking Corporations, Control end Regulation in Gen- 
eral. 

Incorporators of prospective banking corporation a re  not entitled to man- 
damus to require Commissioner of Banks to approve certificate when they 
have not followed statutory remedy of appeal to State Banking Commission. 
1 otrnu v. Roberts, ! I .  

Seitller the Commissioner of Banks nor the State Banking Commission 
is autllorieed to require, as  a prerequisite for the issuance of a certificate 
of approval, that a proposed banking corporation should obtain insurance 
of its deposits with the Federal Deposit Insurance Corporation, although 
its inability to obtain such insurance may be considered with other rele- 
vant facts and circumstances in determining whether a proposed banking 
corporation meets the statutory standards. Ih id .  

The authority of the Commissioner of Banks to refuse to  issue his certifi- 
cate of approval of a certificate of incorporation of a banking institution, 
which is in all respects regular and in compliance with statute, is a limited, 
discretionary authority and must be based on a finding adverse to the pro- 
posed banking corporation in respect of one or more of the legislative stand- 
ards defined in G.S. 33-4. Ih id .  

BILLS AND SOTES 

g 7 .  Makers and  Persons Primarily Liable. 

Persons who execute an iiistrnment in writing to secure the payee of a 
series of notes for loans made or any adranctls which the payee might make 
to the maker, recognizing "this indebtedness as if i t  were our own" become 
jointly liable with the maker and a re  suretiw and not guarantors, but the 
instrument cannot change the obligation of the maker from liability on the 
series of notes to liability on a single debt in the aggregate amount of the 
notes, and the statute of limitations runs in favor of the maker and such 
sureties on each note separately. P i c k e t t  v. Il igshee,  200. 

§ 15. Limitations of Actions on Xotes. 

Where notes a re  not under seal the fact that a subsequent instrument, 
constituting strangers to the notes sureties of payment, is executed under 
seal does not make the ten-year statute applicable, G.S. 147, since by the 
express terms of that statute it  is applicable only to principals, and the 
three-year statute, G.S. 1-32, applies to the sureties. P i c k e t t  u. Rigsbee ,  200. 

Payments made on a note prior to the effective date of Chapter 1076, S.L. 
19.53 by one person primarily liable has the same legal effect a s  a written 
promise and starts the statute of limitations running anew as to all  persons 
primarily liable thereon as  of the date of such payment, action on the note 
not being barred a t  the time of the payment. Ihid.  

Where the evidence discloses that more than three years elapsed subse- 
quent to the last payment by the maker, allocated by the law to each of a 
series of notes executed by the maker, a peremptory instruction that the 
payee's action against the sureties was barred cannot be held for error. Ih id .  

Under 1953 statute, payment by maker without knowledge or ratification of 
sureties does not bind sureties. I b i d .  
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BOUNDARIES 

5 3. Reversing Calls. 
Where a comer is known and fixed, but the markers of the preceding 

corners have been destroyed, such preceding. corners may be established by 
reversing the calls. Andrewe o. Andrew,?, 97. 

§ 4. Contemporaneous Surveys. 
While corners marked and agreed upon by parties contemporaneously 

with the execution of the deeds may prevail over the descriptions contain- 
ed in the instruments, where the corners can be definately located from the 
descriptions in the deeds by extrinsic evidence, the location of such corners 
may not be changed by later parol agreement of the respective owners of 
the contiguous tracts. Andreme c. A ~ ~ d r e w e ,  95. 

§ 7. Nature and Jurisdiction of Processioning Proceedings. 
Where a proceeding to establish the true dividing line between contiguous 

tracts of land is removed from the Clerk to the Superior Court, the Superior 
Court acquires jurisdiction and may dispose of the proceeding notwith- 
standing that  the Clerk did not hear the proceeding and render a decision 
therein, the statutory direction that the proceeding be heard first by the 
Clerk not being jurisdictional. Andrew8 v. Andretcs, 97. 

5 8. Questions of Law and of Fac t  in  Processioning Proceedings. 
In  a proceeding to establish the true boundary line between adjoining 

tracts of land, what constitutes the line is a matter of law for the court. 
where the line is actually located on the ground is a question of fact for 
the jury. Andrew8 v. dmirew-8, 97. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS 

§ 2. Camellation and Rescission for  E'raud o r  Mistake Induced by Fraud. 
Defendants' allegations to the effect that  they were induced to eign a 

novation because of false and fraudulent representations by plaintiff in 
regard to an item which item defendants disputed prior to and a t  the time 
of the execution of the agreement, is insufficient to s tate  a cause of action 
to rescind the novation contract, since in such instance defendants could 
not have been deceired by and could not hare relied upon such representa- 
tions. Productx C o q .  c.  Cheuttcrrtt, 269. 

5 1. State  and  Federal  Regulation and Control. 
Rule of Utilities Commission prohibiting carrier from selling interstate 

tickets a t  its office maintained outside of union bus station is unconstitutional. 
I-tilitiee Corn. o. Greyhound Cory., 15. 

CHATTEL MORTGA4GES ASD CONDITIONAL SALES. 

§ 9. Lien and  Registration of Instruments Executed in Another State. 
The general common law rlile of comity protecting the lien of a chat- 

tel mortgage or conditional sale contract duly executed and registered in 
another s tate  upon the remoral of the property to this State is subject 
to statutory modification by the laws of this State. Bank v. R a m e y ,  339. 

Where a conditional sale contwct is not registered in the state in which 
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CHATEL MORTGAGES AND CONDITIONAL SALES-Continued. 

the conditional sale was made until after the vehicle had been brought in- 
to this State, a b m  jide purchaser without notice from the conditional sale 
vendee acquires title free from the lien of the conditional sale contract, ir- 
respective of whether the vehicle acquired a si tus here. G.S. 44-38.l(a), (b), 
(c) . Ibid.  

Where a vehicle subject to a conditional sale contract executed in another 
s tate  is brought into this State prior to the registration of the conditional 
sale contract in such other state, the fact  that the conditional sale contract 
is thereafter registered in such other state within the time permitted by its 
laws, which provide that  upon such registration the lien should relate back 
to the date of sale, cannot have the effect of rendering the lien of such 
conditional sale binding in this State contrary to the provisions of G.S. 
44-38.1. Ibid.  

CLSIM AND DELIVERY 

9 4. Judgment  f o r  Sale of Property and  Application of Proceeds. 
Where judgment in claim and delivery directs that  the property be sold 

and the proceeds of sale be applied to the judgment on the note secured 
by a mortgage on the personalty, a n  order setting aside the judgment "in so 
f a r  a s  it  pertains to the value of the property" is irrelevant and a nullity. 
ImpZement Co. v. McLamb, 760. 

Record held insufficient to show equities entitling defendants to attack 
on ground of inadequacy price brought a t  public sale. Ib id .  

While the value of personalty seized in claim and delivery by the mort- 
gagee is to be determined a s  of the time of seizure, when judgment by de- 
fault is promptly taken by the mortgagee and foreclosure sale is  made within 
a reasonable time thereafter, the price obtained a t  such sale i s  conclusive 
as  to value a t  the time of the seizure in the absence of fraud, intervening 
damage to the property, failure t o  comply with the requisites for  a valid 
sale, o r  other equitable considerations affecting value. Implement Co.  v. 
McLamb, 760. 

I n  the instant case, whether the mortgagors a r e  entitled to  any credit 011 

the judgment note over and above the sale price must be determined by the 
lower court upon consideration of the equities upon definite flndings as  to 
the date of seizure and the date of sale, the promptness with which defendants 
moved for relief, etc. Ib id .  

COMPROMISE AND SETTLEMENT 

A compromise and settlement must be based upon a disputed claim; a n  
accord and satisfaction may be based on a n  undisputed or liquidated claim. 
Products Corp.  v. Chestnutt ,  269. 

The execution of a compromise and settlement by payment in accordance 
with a valid judgment entered in an em parte proceeding, G.S. 1400, G.S. 
1-402, of the sum stipulated for the benefit of a minor, represented in the 
proceeding by a duly appointed next friend, is valid and binding, and pre- 
cludes the minor from thereafter maintaining an action based upon the 
same cause of action. QilZikin v. Gil l ikin,  1. 

COSSPIRACY 

g 5. Relevency and  Competency of Evidence. 
Testimony of declarations made by one conspirator in the absence of the 
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other, which declarations a r e  not made i n  furtherance of the conspiracy 
but contain a mere narration of past facts implicating the absent conspira- 
tor, is incompetent a s  against the absent conspirator. S. v. Potter, 312. 

Error  in  the admission of such testimony is not cured by the fact  that  
part of such testimony later becomes competent for purpose of corroboration. 
Ib id .  

When a person enters into a n  unlawful conspiracy, the acts and declara- 
tions af his cu-conspirators in furtherance of the common design a r e  compe- 
tent against him. 8. v. Kirkman, 781. 

8 5. Nature a n d  Elements of Criminal Consphacy. 
A conspiracy is a n  agreement by two or  more persons to do a n  unlawful 

thing or  to do a lawful thing in a n  unlawful way or by unlawful means, 
and i t  is not necessary that the agreement be accomplished. The agreement 
itself being the offense. S. v. Potter, 312. 

CONSTITUTIONAL LAW 

9 1. Supremacy of Federal  Constitution. 
The National Labor Relations Act does not deprive our  courts of juris- 

diction to hear and determine an action by union members against the 
union upon allegations that  in negotiating the collective bargaining a g r e e  
ment with the employer the union acted arbitrarily and unjustly in  de- 
priving plaintiff members of their proper seniority rights. Cfainey v. Brother- 
h o d ,  256. 

9 6. Legislative Powers in General. 
If a statute is not proscribed by any section of our State Constitution, 

the wisdom of ita enactment is a legislative and not a judicial question, 
since the General Assembly has the right to experiment with any modes 
of dealing with old evils unless prevented by the Constitution. Redevelop 
ment Corn. v. Bank, 595. 

The expediency of legislation within constitutional limitations is with- 
in the sole province of the General Assembly; whether a n  act controvenes 
some constitutional prmcription is a matter for the courts. 8. v. Warren, 690. 

The power to levy taxes is vested exclusively in the General Assembly, 
and i t  has the exclusive power to pro-vide the method and prescribe the pro- 
cedure for the discovery, listing and assessing property for  taxation. De- 
Loatch v. Beanton, 754. 

9 7. Delegation of Power by t h e  General Assembly. 
While the General Assembly may not delegate the power to make law 

except a s  authorized by the Constitution, i t  may delegate to  a state agency 
the power to find facts or to  determine the existence or  non-existence of 
a factual situation or condition upon which the operation of a law is made 
to depend, provided adequate standards a r e  set forth to guide the agency 
in so doing. Constitution of North Carolina, Art. 11, See. 1. Redevelopment 
Com. v. Bank, 595 

The Urban Redevelopment Act is a constitutional delegation of power. Ibid. 

g lo. Judicial Powers. 
Whether a n  Act of the General Assembly contravenes some constitutional 

proscription is a question for the courts. S. v. Warren, 690. 
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COR'STITUTIONAL LAW-Cottti~t~red. 

g 11. The  Police Power i n  General. 
The police power is inherent in sovereighty and may be exercised by 

the General Assembly within constitutional limits to protect or promote 
the health, morals, order, safety and general walfare of society and within 
the constitutional limitations the expediency of a n  enactment is  within 
the exclusive province of the Legislature. S, a. Warren, 690. 

1 .  Regulation of Trades and Professions under  t h e  Police Power. 
A rule of the Utilities Commission proscribing a n  interstate carrier from 

maintaining a n  office for  the sale of interstate tickets separate and apart  
from the ticket office a t  the union station, a t  which such carrier's tickets, 
as  well as  a l l  other carriers using the station, a r e  sold, is void as  imposing 
an undue burden upon interstate commerce and also as  violating the con- 
stitutional right guaranteed to every person to contract and utilize his 
properties to the fullest extent in a lawful manner to earn a living. Utilities 
Com. v. Greyhound Corp., 18. 

The right to engage in the ordinary trades and occupations is a property 
right which may not be circumscribed by the General Assembly. N. v. Warrm, 
690. 

A business or occupation may not be regulated solely to protect the public 
against fraud and dishonesty, but resort in such instances must be had under 
the criminal laws. Ibid. 

The regulation of an occupation in the exercise of the police power may 
be s u s t a i n d  only if it affirmatively appears that the occupation is clothed 
with a substantial public interest and the regulatory act  has a rational, 
real or substantial relation to one or more of the purposes for which the 
police power may be exercised and is reasonably necessary to  accomplish 
its purposes. Ib id .  
G.S. 93A regulating real estate brokers and salesmen is a constitutional 

exercise of the police power in the interest of the public welfare, since 
the relation of real estate broker and client involves a measure of trust and 
the business affords peculiar opportunities to such agents to extract illicit 
gains by concealment and collusion, and such business affects a substantial 
public interest in that  it  relates to a basic element of the economy. Ibid. 

g 16. Police Power - Public Convenience and  Welfare. 
The State in the exercise of its police power may require common car- 

riers to provide services reasonably necessary for public convenience pro- 
vided its regulations do not unduly burden interstate commerce. Utilities 
Corn. v. Greyhound Corp., 18. 

8 19. Monopolies and  Exclusive Emoluments. 
The provision of the Urban Redevelopment Act that  the condemned pro- 

perty may be sold to a private person or corporation does not result in 
exclusive emoluments, since the Act provides that  the property be sold 
a t  public auction. Redevelopment Com. v. Bank, 595. 

The Act regulating the licensing of real estate brokers does not confer 
exclusive emoluments o r  tend to create a monopoly. N. v. Warren, 690. 

g %. W h a t  Constitutes Due Process. 
The condemnation of property under the Urban Redevelopment Law ia 

not a taking of private property in violation of the Constitution. Redeuelop- 
ment Com. v. Banlc, 595. 
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9 27. Burdens on  Inters tate  Commerce. 
-4 State regulation which prohibits the free exercise of a carrier's fran- 

chise to engage in interstate commerce is void. Utilities Com. v. Greyhound 
Corp., 18. 

!?j 26. Full Faith and  Credit to  Foreign Judgments. 
The full faith and credit clause of the Federal Constitution does not en- 

title a judgment in  personam to extra-territorial effect when such judgment 
is rendered without jurisdiction over the person sought to be bound. Lennon 
v. Lennon, 659. 

CONTRACTS 

9 2. Offer and Acceptance and Mutuality. 
In  order to constitute a valid contract, there must be a n  offer which is 

definite and complete and an acceptance of the offer in its exact terms and 
sense, and a mere proposal intended to open negotiations which may ulti- 
mately result in a contract and which contains no definite terms but refers 
to contingencies to be worked out, is not binding even though accepted. 
17eager v. Dobbina, 824. 

9 4. Consideration. 

h contract executed under seal imports consideration, nudum pactum be- 
ing applicable only to simple contracts. Honey Propwtiea v. Oaatonia, 567. 

8 5. F a r m  and  Requisites of Agreements and P a m 1  Provisions. 
Unless forbidden by the statute of frauds, a contract may be partly written 

and partly oral, in which event the unwritten part of the agreement may 
be shown by parol, provided that the parol evidence does not contradict the 
written terms but merely supplements them. Bishop v. DuBose, 158. 

8 12. Construction and Operation of Contracts in General. 
Where the language of a contract is plain and unambiguous i t  is for the 

court and not the jury to declare its meaning and effect. Bishop v. DuBoae, 
158. 

Where a eontract deals with the subject matter in detailed, clear and 
specific language, it  will be presumed that the parties inserted therein every 
provision regarded a s  material, and additional provisions will not ordin- 
arily be implied in the face of the detailed treatment of the matter in the 
agreement. Fewell  v. Highway Com. 830. 

W 16. Conditions F'recedent and  Subsequent. 
Where a contract is written and signed by one party and delivered to the 

other party without any conditions or reservations, and the contract is 
accepted by such other party, the agreement is complete, and the first party 
may not, in the absence of assent by the other party, thereafter attach con- 
ditions and reservations thereto, and a letter setting forth such conditions, 
even though the letter is written on the same day a s  the contract, can- 
not modify the contract when the letter is not received by the other party 
until after the contract had been accepted. Hone!/ P~opertiea v.  Gaaton,ia, 567. 

8 19. Novation and  Substitution. 
Where, after differences between the parties to a contract, they execute 
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a new agreement prescribing the  rights and liabilities of the parties in  
regard to  the entire subject matter of the original agreement, the new agree- 
ment amounts to  a novation and precludes the assertion of any rights under 
the original agreement so long a s  the novation stands. Product8 Corp. v. 
Chestnutt, 269. 

$ M. Actions on  Contracts - Parties. 
In  a n  action on a contract instituted by an individual, allegntior~s that, 

although the contract was made in the name of plaintm, the negotiations 
leading to the contract were carried on by a named corporation, that  the 
contract was for the benefit of the corporation, and that  plaintiff had as- 
signed his interest in the contract to the corporation, without allegation 
that plaintiff was bringing the action as trustee for  the corporation nor 
facts from which a trusteeship may be inferred, disclose that  plaintiff is 
not the real property in interest and that  h e  is without any right to main- 
tain the action. Skinner v .  Transformandora, 8. A,, 320. 

$ 25. Pleadings in Actione. 
Where the specific contract constituting the sole basis of the cause of 

action is made a part  of the complaint, the sufficiency of the instrument 
to constitute a valid agreement must be determined in accordance with its 
provisions rather than the more broadly stated allegations of the com- 
plaint, or the conclusions of the pleader as  to its character and meaning. 
Yeager v. Dobbins, 824. 

See, also, Ferret1 v.  Highway Comm., 830. 

COSTS 

$ a Recovery of Costs by Successful Party. 
Costs follow the 5nal  judgment. Whaley v. Tami Co., 586. 

$ 8. Taxing of Costs in Discretion of Court and  Appointment of Costs. 
Where the court requires each side to  deposit a designated sum with the 

referee to cover the cost of the reference, and in confirming the referee's 
report flxes the compensation of the referee and makes a n  allowance for 
the court reporter and surveyor, taxing these items a s  a part of the cost 
against plaintiff less the sum theretofore advanced by defendant, the order 
in efPect is a n  apportionment of the cost and is  within the discretionary 
power given the court by C.S. &21 (6). Tyser v. Sears, 85. 

Where discretion is vested in the trustees in  determining what items 
should be considered income and what items corpus of the estate, the ex- 
ercise of such discretion will not be disturbed unless in contravention of the 
intent of testator as expressed in the instrument or unless the discretion 
is manifestly abused. Little v. Trust Co., 229. 

8 4. I t ems  of Costs. 
Attorneys fees may be taxed as  item of costs in action to construe will. 

Little v. Truet Go., 229. 

COUNTIES 

1. Nature a n d  Fhnctions; Legislative Supervision a n d  Control. 
Oounties a r e  agencies of the State government for  the convenient adminis- 
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tration of governmental functions in  their respective territories, and in 
the exercise of such functions they a re  subject to unlimited legislative con- 
trol within constitutional limitations. DeLwtch v. Beamon, 754. 

Since Art. VII, Sec. 2, may be modified o r  changed by statute, Art. VII, 
Sec. 13, the General Assembly has full power, unless restricted by some 
other constitutional provision, to prescribe the power and duty of county 
commissioners in respect of the levying of taxes and the manner in  which 
property shall be valued for tax purposes. Ibid. 

9 7. Business and  Contracts. 
A county may contract with a private corporation to appraise county pro- 

perty for taxation and pay the company the contract price a s  a necessary 
county expense. DeLoatch v. Beamon, 754. 

COURTS 

8 2. Jurisdiction of Courts i n  General. 
If a court is without jurisdiction of a proceeding i t  must dismiss the case. 

Gainey v. Brotherhood, 256. 
Where the court has not acquired jurisdiction over the persons of the 

next of kin of a decedent it mag not adjudicate that  such next of kin a re  
not entitled to inherit because the decedent had been adopted (Chapter 
813, S.L. 1955) and that  therefore notice and service a s  to them was not 
required, since the next of kin have a right to be heard before the court 
decrees that  they a re  precluded from sharing in the estate of their kinsmen 
who died intestate. Bank v. Jordan, 419. 

9 6. Jurisdiction of Superior Court o n  Appeal f rom Clerk. 
The Superior Court acquires jurisdiction upon the removal of a proceeding 

to it from the Clerk, even though the clerk did not enter a judgment or order 
therein. Andreu% v. Andrews, 97. 

Where proceedings before the clerk a r e  brought before the Superior Court 
in any manner the Superior Court aquires jurisdiction to hear and deter- 
mine al l  matters in controversy. Blades v. Spitzer, 207. 
§ 18. What  Law Controls - State  a n d  Federal  Courts. 

The National Labor Relations Act does not deprive our courts of juris- 
diction to hear a n  action by a union member against the union for dis- 
crimination in the labor contract in regard to the member's seniority rights. 
Gai?ity v. Brotherhood, 256. 

See also, Haynes v. R. R., 391. 

8 19. Enforcement of Federal  Statutes  in State  Court. 
In an action instituted in a State court to enforce rights arising under 

the Federal Merchant Marine Act of 1920, the Federal substantive law con- 
trols. Bent@% v. Willis, Inc., 166. 

9 u). m a t  Law Controls - Laws of this and  Other  States. 
Comity will not be applied in this State when contrary to unambiguous 

provisions of our statutes. Bank v. Ramsey, 339. 
In  action based on a collision in another state, the law of the road of 

such other s tate  governs the substantive rights, while matters of procedure, 
including the rules of evidence and the sufficiency of the evidence to take 
the case to the jury, a r e  to be determined by the laws of this State. McCombs 
v. Trucking Go., 699. 
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CRIJlISAIi LAW 

5 26. Plea of Kolo Contendere. 
An assignment of error to  the refusal of the court to dismiss the prose- 

cution as  of nonsuit is inapposite where the defendant has entered a plea 
of nolo contendere, since the law does not sanction a conditional plea of 
mZo contenderc, and, upon acceptance of the plea, the court is clothed with 
the same authority to impose judgment as  if defendant had been convicted 
by a jury o r  had entered a plea of guilty, and the introduction of evidence is  
ordinarily for the sole purpose of determining what punishment should be 
imposed. S. v. Stevens, 331. 

g S8. Facts  i n  Issue a n d  Relevant t o  Issuea in  General. 
Evidence which merely discloses the possibility of the existence of a 

collateral incriminating circumstance should be excluded, since the atten- 
tion of the jury should not be distracted from the material matters by evi- 
dence raising only a conjecture or suspicion in regard to incriminating 
circumstances. S. v. Gaskit~s, 46. 

The admission of irrelevant evidence having the sole effect of exciting the 
prejudice or sympathy of the jury may be held prejudicial. Ibid.  

5 34. Evidence of Defendant's Guilt of Other  Offenses. 
In  a prosecution for carnal knowledge of a female under 12 years of age, 

her testimony to the effect that defendant had repeatedly had intercourse 
with her during the  prior several years is competent in corroboration of 
the offense charged, and the first such occasinns will not be held too remote 
when the evidense discloses that such acts were repeated with regularity 
up to the date specified in the indictment. 8. v. Rro~rder ,  35. 

8 4 2  Articles and  Clothing Found Near &ene of Crime. 
The admission into evidence of certain articles of clothing and other articles 

of personal property found a t  the scene held not error. 8. v. Rhodee, 438. 

5 49. Attempt by Defendant t o  Procure False Testimony. 
State may not prejudice defendant by cross-examination of witness in- 

ferring that defendant had attempted to bribe another witness, there being 
no direct evidence that defendant attempted bribery. 8. o. Gaakine, 46. 

8 61. Qualification of Experts. 
Where the court finds upon supporting evidence that  the witness is a 

medical expert, he having performed many autopsies in the course of his 
work, the testimony of such witness a s  to the cause of death based upon 
his autopsy on the body of the deceased is competent notwithstanding the 
failure of the State to  show that  the witness was authorized to make the 
autopsy. In  the absence of evidence to the contrary it will be assumed that  
the autopsy was lawfully performed. S. v. Rhodes, 438. 

g 71. Confessions. 
Where the court hears evidence and determines that the incriminating 

statements of defendant were roluntarily made, the admission of testimony 
thereof will not be disturbed when the record fails to show that  the s t a t e  
ments were not voluntary. S. o. Rhodee, 438. 

79. Evidence Obtained by Vnlawful Means. 
Ordinarily the courts look to the competency of the evidence and not to 

the manner in which it was acquired. 8. v. Rhodee, 438. 
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g 85. Cross-Examination. 
State may not prejudice defendant by cross-esamination of witness in- 

ferring that defendant had attempted to bribe another witness, there being 
no direct evidence that defendant attempted bribery. S. v. Qaalcirrs, 46. 

8 84. Credibility of Witnesses, Corroboration and Impeachment. 
Testimony of statements made by prosecutrix which corroborate her in- 

criminating testimony upon the trial is  properly admitted for the restricted 
purpose of corroboration. 8. v. B?,owder, 35. 

The admission in evidence of a written statement made by a witness for 
the State for the sole purpose of corroborating her testimony upon the 
trial held not to justify a new trial. S. v. Hoover, 133. 

g 85. Rule t h a t  Par ty  May Not Discredit Own Witness. 
The introduction by the State of exculpating declarations of a defendant 

does not preclude the State from showing that the facts a re  otherwise. 
8. v. Rogers, 499. 

3 86. Time of Trial and Continuance. 
A motion for a continuance is addressed to the sound discretion of the 

trial court and the denial of the motion will not be disturbed in the ab- 
sence of a showing of abuse of discretion or that defendant has been de- 
prived of a fair trial. S .  v. Kirkman, 781. 

g 90. Admission of Evidence Competent for  Restricted Purpose. 
Error in the admission of incompetent testimony is not cured by reason 

of  the fact that part of such testimony later becomes com1)etent for purpose 
of corroboration. S. v.  Potter, 312. 

91. Withdrawal of Evidence. 
Where the court sustains defendant's objection to testimony and strikes 

it  and then sustains the objection to the following question, a n  assignment 
of error to the asking of the second question will not be held prejudicial. 
S. v. Hoocer, 133. 

3 92. Introduction of Additional Evidence. 
After the State has rested its case, but before defendant has moved for 

nonsuit, the trial judge has the discretionary power to allow the State 
to reopen i ts  case and Introduce further testimony. S. u. Kirkman, 781. 

g 94. Expression of Opinion by Court on  Evidence During W a l .  
The remark of the court during the examination of a witness for the State 

that  the court found the witness a reluctant witness and that there- 
fore the court would allow a certain line of questioning, held not preju- 
dicial to defendant, since the remark, when considered in the light of all  
the facts and circumstances, had the effect of lessening the strength or 
minimizing the weight of the testimony of the State's witness, 6'. v. Hoover, 
123. 

Not every remark of the court or question propounded by i t  to a witness 
is of such harmful effect a s  to constitute reversible error, and a new trial 
will not be granted therefor unless it is apparent that such action might 
reasonably have prejudiced defendant. Ibid. 

The statement of the court upon objection by defandant's counsel to 
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CRIMINAL LAW-Continued. 

the solicitor's smiling and laughing while cross-examining defendant's wit- 
ness, "Look sour, Mr. Solicitor" cannot be  held prejudicial when the record 
fails to show what occasioned the mirth and pleasantry complained of, 
since in the absence of such showing it cannot be ascertained that  the 
occurrence had the effect of discrediting the witness. S. v. Mumford, 227. 

§ 97. Argument and  Conduct of Counsel and  Solicitor. 
The control of the agrument of the solicitor and counsel must be left larg- 

ely to the discretion of the trial court, and in this case the remarks of the 
solicitor, apparently invited by remarks of the attorney for  defendant in 
addressing the jury, held not to warrant a new trial. S. 9. SeipeZ, 335. 

Argument of the Solicitor to the effect that  the jury should not recom- 
mend life imprisonment because crime of the type with which defendant 
was charged tempted people to take the law in their own hands, that  
they might have done so  in this case except for their reliance upon the 
jury to  uphold the law, and that  if defendant were given life imprisonment 
rather than death the Solicitor did not know what might happen in later 
cases, is held grossly improper, and defendant's assignment of error based 
upon a n  exception taken during the trial is sustained. 8. v. Graves, 779. 

fj DS. Function of Court and  J u r y  i n  General. 
The probative weight of the evidence is for the jury ; the legal sufficiency 

of the evidence is for the court. E?. v. Rhodes, 438; S. v. Rogers, 499. 

g 99. Consideration of Evidence o n  Motion t o  Nonsuit. 
On motion to nonsuit, the evidence must be considered in the aspect most 

favorable to the  State. 8. v. Pope, 356; S. v. Rogers, 499. 

8 101. Su5ciency of Evidence to O v e ~ ~ u l e  Nonsuit. 
Evidence which merely shows the possibility of defendant's guilt of the 

offense charged but  raises no more than a conjecture or speculation of 
such guilt is insufficient to be submitted to the jury. S. v. Cuffey, 60. 

Circumstantial evidence is sufficient to  overrule nonsuit if i t  tends to 
prove the fact of guilt, or reasonably conduces to such conclusion a s  a 
fairly logical and legitimate deduction. I t  is insufficient if i t  merely raises a 
suspicion or conjecture in regard thereto. S. v.  Pope, 356; S. v .  Rhodes, 438; 
8. v. Rogers, 499. 

The contention that the testimony of the presecutrix is contrary to reason 
and experience and therefore should be rejected a s  unworthy of belief 
Cannot justify nonsuit, since the probative value of the testimony is solely 
for the determination of the jury and discrepancies and contradictions in 
the State's evidence a re  for the jury t o  resolve. S. v. Buretl, 115. 

Where the indictment contains separate counts charging separate offenses 
the State may not be nonsuited if there is sufficient evidence of defendant's 
guilt on either count. S. v. Hoover, 133. 

Contradiction in the State's evidence do not justify nonsuit. 8. 1:. Rogers, 
499. 9 

106. Instructions on  Burden of Proof and  Presumptions. 
Where the court correctly places the burden upon the State to prove 

defendant's guilt beyond a reasonable doubt and charges upon the pre- 
sumption of innocence, the failure of the court to deflne the term "reason- 
able doubt" will not be held for error in  the absence of a request for special 
instructions. S. 2.. Br~wdcv ,  3.5. 
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An instruction to the effect that when the State relies on circumstantial 
evidence the jury shotild accept the hypothesis of innocence a s  much so 
a s  the hypothesis of guilt, is prejudicial error, since i t  is the duty of the 
jury to  accept the hypothesis of innocence even though that of guilt is the 
more probable. S. v. Potter, 312. 

§ 107. Instructions - Statement of Evidence and  Application of Law 
Thereto. 

The court has the affirmative duty of instructing the jury a s  to the 
law applicable to the facts in the case, and this duty is not discharged 
by a mere statement of the State's contentions. 8. v. DeWitt, 457. 

§ 110. Change on  Character Evidence and  Credibility of Witnesses. 
Defendant's character evidence is a subordinate feature of the case and 

the failure of the court to give any instructions in regard thereto will 
not be held prejudicial in the absence of a request for special instructions. 
8. v. Burell, 115. 

112. Change o n  Contentions of Parties. 
The order of stating the respective contentions of the State and the 

defendant rests largely in the discretion of the trial court, and a n  ob- 
jection to the statement of the contention must ordinarily be brought 
to the trial court's attention in apt  time. S. v. Rhodee, 438. 

§ 118. Sufficiency and  Effect of Verdict. 
A verdict of guilty as  charged rendered in a prosecution on a n  indict- 

ment containing two separate counts is a verdict of guilty as  to both counts. 
S. v. Hoover, 133. 

§ 121. Arrest of Judgment. 
The legal effect of arrest of judgment for fatal defect of the warrant 

is to  vacate the verdict and judgment, but i t  does not preclude the State 
from thereafter proceeding upon a sufficient warrant or indictment if i t  
so desires. 8. a. Biller, 783. 

§ 132. Sentence t o  Maximum and  Minimum Terms. 
Under a judgment of imprisonment for not less than one year defendant 

cannot be lawfully imprisoned for  more than one year. S. v. Hoover, 133. 

134. Sentence f o r  Repeated m e n s e s .  
Where, in a prosecution for operating a vehicle on a public highway 

while under the influence of intoxicating liquor, defendant admits in his 
testimony that he had theretofore been convicted of a similar offense, the 
court may assume the truth of the admission and instruct the jury per- 
emptorily that if i t  should find the defendant guilty the verdict should 
show that  i t  was for a second offense. S. v. Aftinford, 227. 

135. Suspended Judgments a n d  Executions. 
Where the judgment below recites that  sentence was suspended by the 

consent of the defendant and there is no specific exception to this portion 
of the judgment, the recital of defendant's consent will be accepted a s  
true in the absence of anything to indicate a withdrawal of his consent, 
G.S. 15-180.1, and the defendant may not upon appeal contend that he did 
not consent to the suspension of the sentence. 8. u. Warren, 690. 
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Q 136. Revocation of Suspension of Sentence. 
Where sentence for wilful failure to provide adequate support for de- 

fendant's wife and children is suspended on condition that  defendant pay 
a stipulated sum per week for  their support, and the sum is later increased 
for  change of condition, the wilful failure of defendant thereafter to pay 
any amount warrants the revocation of suspension regardless of whether 
the wilful failure to pay the increased amount was made a condition of 
suspension, since upon the facts defendant has breached the original con- 
dition as  well as  the later one. S. v. Morton, 482. 

Upon a hearing of whether defendant wilfully breached a condition of 
suspension of sentence, the court is not bound by strict rules of evidence. Ibid. 

On a n  appeal from a n  order of a n  inferior court revoking a suspension 
of sentence, the Superior Court properly hears the matter de n w o  for the 
purpose of determining the sole question whether defendant had violated 
the conditions of suspension without lawful excuse, and the Superior Court 
determines this question in its sound discretion and its order of revocation 
will not be dieturbed when the evidence is sufficient to  support it. Ibid. 

8 154. Necessity for, F o r m  a n d  SufBciency of Exceptions and  Assign- 
ments  of E r r o r  i n  General. 

An assignment of error should present only a single question of law for 
consideration. S. v. Rhodea, 438. 

8 156. Exceptions and  Assignments of E r r o r  to Charge. 
An inadvertence of the court in stating the contentions of defendant must 

be brought to the court's attention in time for correction in order to be 
considered on appeal. 8. v. Holder, 121. 

An assignment of error based on eight exceptions to the charge held 
to constitute a broadside assignment of error. S. v. Rhodes, 438. 

8 160. Presumptions, Burden of Showing Error ,  a n d  Harmless and  
Prejudicial E r r o r  i n  General. 

The burden is on appellant to show that  the error complained of was 
prejudicial and amounted to a denial of a substantial right. S. u. Munford, 227. 

Defendant mag not object to a n  infraction of the rule prohibiting the 
court from expressing an opinion on the credibility of a witness when such 
occurrence is prejudicial to the State rather than to defendant. 6'. u. 
Hoover, 133. 

8 161. Harmless and Prejudicial E r r o r  in t h e  Charge. 
Where the charge of the court is not in the record i t  will be presumed 

that the court correctly charged the law arising upon the evidence. S. v. 
Hoover, 133. 

Where the evidence is not in the record, assignments of error to  the 
charge cannot be sustained unless the instructions are  inherently or patently 
erroneous irrespective of any evidence. S. v. Todd, 784. 

9 162. Harmless a n d  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 

The admission of irrelevant evidence having a tendency to prejudice de- 
fendant in the eyes of the jury cannot be held harmless even though there 
is ample competent evidence to sustain a conviction, since i t  cannot be de- 
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termined on appeal whether or not the verdict was influenced by the in- 
competent evidence. s. v. Qaekins, 46. 

Error in the admission against one conspirator of testimony of declara- 
tions made by the other conspirator in his absence, is not cured when 
only a part of such testimony later becomes competent fo r  the purpose of 
corroborating the subsequent testimony of the declarant upon the trial, 
and it  would seem that  the admission of testimony of such declarations 
was prejudicial under the facts of this case. S. v. Potter, 312. 

The exclusion of evidence cannot be held prejudicial when the record 
fails to  show what the witness would have said if permitted to testify. 
S. v. Rhodes, 438. 

3 164. Whether  Er ror  Relating t o  One Court Alone is Prejudicial. 
Where the trial of the defendant upon an indictment containing two 

counts is free from prejudicial error and but a single judgment of imprison- 
ment is imposed, which is less than the maximum which might be imposed 
on either one of the counts, the fact that  the evidence is insufficient to 
support a conviction of one of the counts does not warrant a new trial, 
there being sufficient evidence to support the verdict and judgment on the 
other count. S. v. Hoover, 133. 

DAMAGES 

g 9. Credit on  Damages for  Sums Paid for  Plaintiff's Beneflt. 
Where the court instructs the jury that  i t  should, in ascertaining the 

amount of damages, take into account wages paid the injured plaintiff 
subsequent to the injury, defendant may not contend that  the amount of 
wages s o  paid should further be deducted from the award of the jury. 
Benton 17.  Willis, Inc., 166. 

2 .  Competency and  Relevancy of Evidence on  Issue of Compensatory 
Damages. 

A medical expert witness who has examined the injured party and given 
his opinon a s  to the permanent partial disability to her neck may testify 
as  to the injured person's physical ability to perform a particular kind of 
work. Jones v. Schaffer, 368. 

§ 15. Instructions on  Measure of Damages. 
The determination of the issue of damages lies in the exclusive pro- 

vince of the jury, and the court may not in its charge give a n  opinion 
of whether any damages must be awarded or the amount thereof. Williams 
v. Ifightcay Corn., 514. 

Where the court reviews in detail the evidence of plaintiff's injuries, the 
failure of the court to repeat such evidence in stating the rule for  the ad- 
measurement of damages for personal injury will not be held for error. 
Dinkins v. Booe, 731. 

DEATH 

8 3. S a t u r e  and  Grounds of Action for  Wrongful Death. 
In  an action for wrongful death, plaintiff must show both a failure on 

the part  of defendant to exercise proper care in the performance of some 
legai dnty which defendant owed plaintiff's intestate under the circum- 
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stances in which they were placed, and that  such negligent breach of 
duty, acting in continuous sequence, produced the injury resulting in  death, 
and without which i t  would not have occurred, under circumstances from 
which any man of ordinary prudence could have foreseen tha t  such result 
was probable. Rogers v. Green, 214. 

8 6. Expectancy of Life  a n d  Damages. 
I n  a n  action for wrongful death the measure of damages is the present 

worth of the pecuniary loss resulting to the family of the deceased by 
reason of his untimely death, which loss is to be ascertained by deducting 
his personal expenditures from the amount which deceased would probably 
have earned, based upon his life expectancy. Bryant v. Woodlief, 488. 

The retirement income which a deceased was receiving a t  the time of 
his death is properly shown in evidence on the question of damages in 
an action for wrongful death, since such retirement income is earned by 
an employee a s  the result of his previous labors, and evidence that  the de- 
ceased was earning such income is alone sufficient basis for the admeasure 
ment of damages. Ibid. 

DECLARATORY JUDGMENT ACT 

@ 1. Nature a n d  Grounds of Remedy. 
If the complaint alleges facts constituting a cause of action cognizable 

under the Declaratory Judgment Act, the action will be so determined, 
notwithstanding the failure of the complaint to make specific reference to 
the statute, since the facts alleged determine the nature of the relief to 
be granted. G.S. 1-153, et seq. Little v. Trust Co., 231. 

A person claiming under the will of a beneficiary of a testamentary 
trust may maintain a n  action under the Declaratory Judgment Act to 
determine the estate taken by his testator under the trust. Ibid. 

The Declaratory Judgment Act enables courts to take cognizance of dis- 
putes a t  a n  earlier stage than permitted by ordinary legal procedure, and 
while the Act does not confer jurisdiction on the courts to determine purely 
speculative matters and does not authorize anticipatory judgments o r  ad- 
risory opinions, a party claiming a vested and presently determinable in- 
terest under a will, controverted in good faith by other interested parties, 
so that it appears that  adjudication thereof will prevent future litigation, 
the courts have jurisdiction to determine the matter even though the en- 
joyment of the estate claimed must be postponed until the termination of 
a prior trust. Ibid. 

DEEDS 

g 11. Construction and  Operation in General. 
In construing a deed, the intent of grantor a s  ascertained from the lan- 

guage used, giving force and effect to all  parts if possible by any reason- 
able construction, will prevail unless in conflict with some settled rule of 
law or public policy. Cannon v. Baker, 111. 

Ij 12. Estates  Created by Constmction of Trustment in  General. 
Where the granting clause of a deed, evidently filled i n  by typewriter 

npon a deed form, conveys a n  unquali5ed fee and the habendum and war- 
rnnty clauses a re  in harmony with the granting clause, a provision in- 
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serted immediately before the description in that  par t  of the form intended 
for the description, that  the conveyance was of "A life estate in and to 
the following described tract of land, to  wit :", and a provision immediately 
following the description that  i t  was understood between the parties that  
the grantee was to have a life estate, will be rejected a s  repugnant to the 
fee simple estate granted. Omendine v. Lewis, 699. 

8 16. Estates  upon Special Limitation and  Defeasible Fees. 
A conveyance to grantors' son during his natural life and a t  his death 

to the son's "living issue o r  children," with further provision that  if the 
son had no living issue or children a t  his death the land should go to the 
heirs a t  lam of grantors, is  held to create a defeasible fee in  the children 
of the life tenant, since the word "issue" construed in context, means "lineal 
descendants" and is a word of purchase, so that  upon the death of one 
or  more of the children of the life tenant leaving issue surviving, such 
issue would take a s  purchases under the deed and not by descent. Cannon 
v. Raker, 111. 

$j 19. Restrictive Covenants. 
A restriction that  not more than one dwelling should be constructed on 

any lot in a subdivision is  not a restriction limiting the use of the property 
to residential purposes or prohibiting the building of a structure on more 
than one lot, and therefore the building of a church on three lots is not a 
violation of the restriction. Scott v. Boat-d of Missions, 443. 

Covenants restricting the use of property impose servitudes in deroga- 
tion of the usual right to the free unfettered use of land by the owner, and 
such covenants a r e  to be strictly construed and may not be enlarged by 
inference, implication or  strained construction. Ibid. 

A covenant restricting the placing of a structure nearer than fifteen 
feet from the sidelines of a lot relates, in a n  instance where several lots 
a r e  owned by one person, to the outside lines, and does not prohibit such 
owner from placing a single structure on several lots when the structure 
is not nearer than fifteen feet from the  outside lines. Ibid. 

§ 26. Requisites a n d  Validity of Timber Deeds. 
Standing timber is  realty and can be conveyed only by a n  instrument 

sufficient to  convey realty. Rwhop v. DuBose, 158. 

g 27. Construction and Operation of Timber Deeds. 
An instrument sufficient to convey standing timber is a n  executed con- 

tract and passes title to the timber a s  of the time of its execution, with 
reversion, to  the vendor, where there is a time limitation, of the timber 
not cut within the time specifid. Bishop v. DuBose, 158. 

The term "logs" does not include growing trees, and a contract under 
which the vendor agrees to sell and the vendee agrees to buy "logs on 
the stump" 8 t  a specified price per thousand feet, to be  paid before re- 
moval of the logs from the land, is an executory contract for sale of "logs," 
and title does not pass until after the logs are  severed, measured and 
paid for. Ibid. 

While under certain circumstances there may be a lease of stailding timber 
and timber rights, i t  is essential to  the validity of such lease that it be for 
a specifled period of time. Ibid. 
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8 a8. Contracts for  Sale of Logs. 
A contract for the sale of logs to be cut by the purchaser within speci- 

fled boundaries, the purchaser to pay for same before removal, together 
with evidence that the vendor orally stipulated the point a t  which the 
cutting was ro be begun and the direction in which the purchaser was to 
cut, does not amount to a designation of all  merchantable timber on the 
vendor's land and is insufficient to specify any particular area to be cut, 
or constitute a contract for  the sale of any specific logs, and therefore the 
vendor's termination of the purchaser's license to go upon the land does not 
give the purchaser a right of action for damages for breach of the contract 
for  the sale of logs then uncut. Bishop v. DuBoee, 158. 

A contract for the sale of unspecified logs to be cut  by the purchaser 
and to be paid for before removal from the land gives the purchaser a 
license to go upon the land for  the purpose of cutting the timber but;there 
being no direct promise on the part of the purchaser to sever and pay 
for all  the timber on the tract and no dwignation of any particular trees 
to be cut, the license may be revoked a t  any time a s  to uncut timber, the 
license not being coupled with an interest and there being no contention 
that the licensee had made expenditures in reliance upon the license. Zbid. 

DESCENT AND DISTRIBUTION 

S 10. Suits for  Distributive Share. 
Where the court has not acquired jurisdiction over the persons of the 

next of kin of a decedent i t  may not adjudicate that  such next of kin 
a r e  not entitled to inherit because the decedent had been adopted ( C h a p  
ter 813, S.L. 1955) and that  therefore notice and service a s  to them was 
not required, since the next of kin have a right to be heard before the 
court decrees that  they a r e  precluded from sharing in the estate of their 
kinsmen who died intestate. Bank v. Jordan, 419. 

DIVORCE AND ALIMONY 

+j 10. Alimony Without Divorce. 
The plaintiff in an action for alimony without divorce on the ground 

of abandonment is not required to allege the acts and conduct relied 
upon a s  the basis of the action with that degree of particularity as is 
required when the cause of action is based on such indignities to the per- 
son of plaintiff a s  to render her condition intolerable and life burdensome. 
Sguros v. Sguros, 408. 

Allegations and evidence to the effect that the husband separated him- 
self from his wife and failed to provide her with necessary subsistence 
makes out a prima facie case for the recovery of alimony without divorce 
under G.S. 50-16. Bowling v. Bowling, 528. 

The husband is under moral and legal duty to support the wife and, al- 
though the earnings and means of the wife a re  matters to be considered 
in determining the anlount of alimony, the fact that the wife has property 
o r  means of her own does not relieve the husband of the duty to furnish 
her reasonable support according to his ability. Ib id .  

An instruction in an action for alimony without divorce that  if the jury 
answered the issne in the affirmative the amount of alimony which the 
court would allow would be terminated by a subsequent divorce, must be 
held for prejudicial error, since a subsequent divorce would terminate the 
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alimony only in certain instances, G.S. 50-11, and the instruction might 
leave the impression with the jury that  a verdict for plaintiff would be 
less onerous for defendant than the law provides, and might influence them 
to return a verdict in  plaintiff's favor on less evidence than they would 
have otherwise required. Ibid. 

6 18. Alimony and Subsistance Pendente Ute. 
The allowance of alimony pendente lite rests in the discretion of the 

trial court and his order mill not be disturbed in the absence of some 
error of law. Wade v. Wade, 330. 

In this action for alimony without divorce on the ground of abandonment, 
G.S. 50-16, the court's findings are  held sufficient to entitle plaintiff to an 
award of alimony pende~tte Zite and to counsel fees. Sgz~ros u. Sguros, 408. 

In  fixing the amount to be allocated as  subsistence pending trial on the 
merits, the court should take into account the estate and earnings of the 
husband as  well as  the estate and earnings of the wife. Ibid. 

Where the husband quits one en~ployment and accepts another employ- 
ment a t  a lower salary solely for the reason that the second employment 
offers greater opportunities for advancement in his specialized field, and 
there is no finding or evidence that  the husband acted otherwise than in 
good faith, the allowance of alimony pendente Zite should be based upon 
the lower salary, and he may make a motion in the cause to have the amount 
of alimony reconsidered for such change of condition. Ibid. 

The law recognizes the responsibility of the father to support his children 
and the responsibility of the husband to provide subsistence for  his wife, 
and therefore in a n  action for divorce, alimony and subsistence may be 
awarded her under G.S. 30-15, G.S. 50-16 if she is the plaintiff and under 
the common law if she is the defendant. Ibid. 

In fixing the amount of subsistence to the wife pendente tite the court 
may properly award the wife in addition to monthly allowance, exclu- 
sive poseession of the home, the furnishings and the family automobile, 
and require defendant to make payments on the mortgage on the home in 
order that  the wife and children may hare  a place to  live, but the award 
of alimony pendente Zite is solely for the purpose of providing subsistence 
and counsel fees pending the litigation, and it is error fo r  the court to  go 
further and direct that  she should have a lien on the home for the amounts 
paid by her on the mortgage out of the monthly allowance to her. Ibid. 

While the provisions of G.S. 50-14 limiting the amount of alimony upon 
divorce from bed and board does not apply to G.S. 50-16, the limitations of 
G.S. 5@14 should not be completely ignored but should be used as  a guide 
in  fixing the amount of alimony without divorce or alimony and subsistence 
pendente lite in an action under G.S. 50-16. Conrad v. Conrad, 412. 

The allowance of alimony pendente litc in a n  action under G.S. 50-16 
should be based on the amount of the current earnings of the husband 
and not upon the earnings of the husband in a single preceding year un- 
less there is a finding, based on evidence, that the husband was failing 
to exercise his capacity to earn because of a disregard of his marital ob- 
ligations to provide his wife reasonable support. Ibid. 

An allowance of alimony and subsistence pendente Zite based on the 
findings of the court that  the husband was capable of earning a stipulat- 
ed amount, which the evidence discloses was made by him in only one 
preceding year, with further evidence that  his current earnings were in 
a substantially smaller amount, and without a flnding based on evidence 
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that  the husband was failing to exercise his capacity to earn because of 
his disregard of his marital obligations, held erroneous. Ibid. 

ELECTIONS 

5 1. Calling of Election a n d  Time of Holding Election. 
Where a statute provides for a n  election to determine whether a n  area 

should be incorporated a s  a municipality and further provides fo r  the quali- 
fication and election of officers of the municipality, the fact that  the pro- 
vision for  the election of the municipal officers i s  void and unconstitutional 
in  prescribing qualification of ofice in conflict with the Constitution does 
not render void the provisions for the election to determine whether the 
area should be incorporated, the two parts of the statute being independent 
and separable. Starbuck v. Havelock, 176. 

5 4. Ballots. 
Where there is no irregularity in the authorization of municipal bonds 

for  its water and sewer systems, G.S. 160-379(b) ( I ) ,  G.S. 160-379(d), G.S. 
180-382, and in the city's notice of intent to annex certain areas i t  is stated 
that it intended to use certain of the proceeds of the bonds for the con- 
struction of water and sewer lines in areas intended to be  annexed, the 
fact  that  neither the bond ordinance nor the ballots used in the election 
a t  which the issuance of the bonds was approved disclosed such intent does 
not affect the validity of the bonds, the  city being authorized by its charter 
and G.S. 180-255 to extend its water and sewer facilities beyond its corporate 
limits and the Annexation Act specifically providing that  i t  should not be 
necessary for the City to specify the location of any contemplated improve- 
ments. Upcl~urch v. Raleigh, 676; Eakley v. Raleigh, 683. 

g 7. Procedure t o  Contest Election. 
Where a statute provides for  a n  election to determine whether a specifled 

area should be incorporated a s  a municipality, persons within the  area may 
challenge the validity of a n  election under the statute without leave of the 
Attorney General, since a de fact0 corporation might arise from such election 
which would subject their property t o  obligations and liabilities of munici- 
pal government. Starbuck v. Havelock, 176. 

An action challenging the corporate existence of a municipality on the 
ground of fatal irregularities in the election pursuant to statute a t  which 
the creation of the corporation was approved is not a n  action t o  determine 
a right to a public office nor one to prevent the exercise of a franchise by a 
de faoto municipal corporation, and therefore i t  is not required that  the 
question be presented by quo warranlo. Ibid. 

ELECTRICITY 

g 7. Connections, Disconnections a n d  Fires  on  Premises. 
The violation of the provisions of a n  electrical code in regard to the 

installation of electric wires, conduits, switches and terminal fittings, is 
negligence per se, the code having the force of law by virtue of statute. Drum 
v.  Bisaner, 305. 

Evidence held sufficient to  support inference that fire resulted from negli- 
gent installation of electrical equipment. Ibid. 
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EMINENT DOMAIN 

$j 1. Natnre a n d  Extent  of Power. 
The requirement of payment of just compensation for the taking of pri- 

vate property under the power of eminent domain is imposed on the Federal 
government by the Fifth Amendment to  the U. S. Constitution and upon 
the State government and i ts  agencies by the Fourteenth Amendment to the 
federal constitution and by Article I ,  Section 17, of the Constitution of 
North Carolina. W i l l i a m  v. Highway Comrn., 141. 

The power of eminent domain Is the power of the sovereign to take 
private property for a public purpose upon payment of just compensation. 
Ibid. 

Private property may be taken under the power of eminent domain only 
for a public use and then only upon the payment of just compensation. 
Redevelopment Com. v. Bank, 595. 

a. Acts Constituting a "Taking." 
The right of access to a public highway is a property right regardless 

of whether the right is a n  easement appurtenant arising out  of the  own- 
ership of land adjacent to a highway, or whether i t  i s  a n  easement arising 
out ot contract giving the owner of land the right of access to  a highway 
a t  a stipulated place, and the refusal of the Commission to grant access 
in accordance with i ts  contract constitutes a "taking" of property. Williams 
u. Highway Corn., 772. 

# 3. W h a t  is a Public Purpose within Power of Eminent  Domain. 
When the facts a r e  determined, what is a public use is a question of 

law for the court. Redevelopment Co. v. Bunk, 595. 
If the condemnation of land is for a public purpose, the General Assem- 

bly may select the agency to exercise the power of eminent domain and 
the method by which the public purpose is to be accomplished. Ibid. 

The condemnation of land under the Urban Redevelopment Act is for 
a public purpose notwithstanding that  the property may be conveyed to 
a private person or corporation, there being safeguards to prevent the land 
from reverting to  a slum area. Ib id .  

g 5. Amount of Compensation. 
The compensation for  the taking of private property under the power 

of eminent domain is to be measured by the value of the property taken 
together with damages to the remaining property, but recovery may not 
be had for other injuries resulting from the taking which a r e  merely inci- 
dental thereto and do not constitute the taking of property. Williams v. 
Highway Comm., 141. 

Where a n  entire leasehold estate is taken in the exercise of the power 
of eminent domain the lessee is not entitled to  recover compensation for 
the incidental loss attributable to  the costs of removing his stock of mer- 
chandise, fixtures and other personal property, the interruption or  loss of 
business or loss of customers or goodwill incident t o  the necessity of mor- 
ing to a new location, since such losses a re  not property and a re  non- 
compensable. Ibid. 

Where the easement condemned does not preclude the use of the surface 
of the land by the owner, the owner is not entitled to recover the value 
of the land, but only the d-erence in  the value of the land free of the 
easement and its value subject to the easement. Sanitary District v .  Cunoy, 
749. 
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Jus t  compensation which must be paid when a n  entire tract of land is 
taken is the fair  market value of the land;  when only a portion of a tract 
is taken, just compensation is, in the absence of statutory provision for 
the deduction of general and special beneflts, the difference between the fair  
market value of the entire property before the taking and the fair  market 
value of the remainder following the taking. I n  r e  Land of Alley,  765. 

The reason for the rule for the admeasurement of damages when only 
a part  of a tract of land is  taken is to afford the owner compensation for  
the damage, if any, to the land remaining to him af ter  the taking, and 
the owner may elect to seek compensation only for the value of the land 
taken even though i t  be a part of a single tract. Ibid.  

The owner is not entitled to recover any special value peculiar to himself 
which adds nothing to the market value of the property, such as  his senti- 
mental attachment to the place as  his home. Ibid.  

§ 6. Evidence of Value. 
Where a witness has testified as  to his opinion of the reasonable market 

value of the land immediately before and after the taking, i t  is competent 
for him to testify that  in arriving a t  such opinion he took into consideration 
the highest and best use of which the land was susceptible, since such pos- 
sible use is properly considered to the extent it affects the present market 
value of the property, and it  being incumbent on the adverse party, if 
the witness had considered elements and followed methods that  did not 
reflect the true market value of the property either before or af ter  the 
taking, to show upon cross-examination of the witness. Tf7illiams v. Highway 
Com., 814. 

I t  is con~petent for a witness to testify as  to his opinion of the highest 
and best use to which the land taken was susceptible. Ibid.  

§ '5a. Proceedings to Take  Land and Assess Compensation in General. 
The State Highway Commission may take property and appropriate i t  

to public use without instituting condemnation proceedings. I n  such event 
the owner must pursue the prescribed remedy to recover compensation for 
the taking of his land. TViZliams v. Highway Corn., 772. 

Where the agreement between the owner arid the State Highway Com- 
mission for the taking of land for a limited access highway stipulates that  
the owner should have access to the highway a t  a stipulated place, the 
right of access in accordance with the agreement is a property right, and 
the refusal of the Commission to allow access a t  the stipulated place in 
accordance with the agreement constitutes 3 "taking" entitling the owner 
to institute a special proceeding for  compensation, and this remedy being 
available, the owner may not maintain a civil action for  damages. Ibid.  

A consent judgment between the Highway Commission and the owner 
of land which provides for  the payment of a stipulated sum a s  compen- 
sation for a right of way and also the limitation of access to the high- 
way, with further provision that  the right of access should be limited 
to service roads constructed and to be constructed with access to the high- 
way only a t  points selected and provided by the Commission in its dis- 
cretion, does not obligate the Commission to construct service roads, and 
no cause of action arises upon the failure of the Commission to do so. 
Ferrell v. Highway  Corn., 830. 
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§ 9. Exceptions t o  Report  a n d  Trial upon AppeaI. 
In  a proceeding to recover compensation for the taking of land under 

the power of eminent domain, the court properly submits the issue a s  to 
what amount, if any, the petitioners a r e  entitled to recover and properly 
instructs the jury thereon, and such charge will not bb held for error a s  
permitting the jury to answer the issue "nothing" in the face of petition- 
er's evidence of damages, since the questions of the sufficiency of the evi- 
dence and the determination of the amount of damages lie in the exclu- 
sive province of the jury. TYilliams v. Highway  Corn., 514. 

An instruction that  the measure of damages is the difference in the 
fair  market value of the entire tract immediately before and the fair 
market value of the remaining land immediately after the taking, and 
that the items going to make up such difference embrace compensation 
for the land taken and compensation for injury to the remaining lands, to 
be offset by any special benefits resulting to the land, i s  held without error. 
Zbid. 

Instruction a s  to the amount of compensation for an easement not inter- 
fering with the use of the surface of the land by the owner, held erroneous. 
Sani tary  District v. Galboy, 749. 

An instruction that  if the land had special value to the owner which 
could be measured in money, the owner is entitled to recover such value 
must be held for error when based on evidence of sentimental value peculiar 
to the owner and not affecting its market ralue. I n  r e  Land o f  Alley,  765. 

8 11. Actions by Owner to Recover Compensation. 
The State Highway Commission, as  a n  agency of the State, may be 

sued only in the manner specifically authorized by statute, and the sole 
remedy against it for the taking of land for a public purpose is a spe- 
cial proceeding pursuant to G.S. 136-19 and G.S. 40-12 et seq, with the 
sole exception that where the circumstances a re  such that  no statutory 
procedure is applicable or adequate, the owner, in the exercise of his con- 
stitutional rights, may maintain a common law action for compensation. 
Wil l iams v. Highway  Com., 514; Ferrell v. Highwafj Corn., 830. 

ESTATES 

8 7. Sale of Estates  fo r  Division o r  Reinvestment. - 
The provisions of the statute for sale of estates for reinvestment must 

be strictly complied with. Blades v. Spitxer,  207. 
While the court may not order the sale of an estate for reinvestment 

unless the interest of all parties require or would be materially enhanced 
by such sale, findings that  the price offered by a proposed purchaser 
is fair  and adequate and that sale would be to the best interest of the 
trust estate, the life tenant and the contingent remainderman, together 
with other findings as  to lack of income from the lands of the trust and 
recurring expenses, etc., a re  sufficient to show that  the sale would ma- 
terially enhance the interest of all  parties even if not actually required 
to protest their interest. Zbid. 

The fact that  sale of a trust estate for reinvestment would vary the 
terms of the trust does not preclude the court from decreeing sale for 
reinvestment, since a court of equity has the power to grant relief against 
limitations of a trust which work an injury to the trust estate. Zbid. 
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Even if the answer of a guardian ad l i tem in  proceedings to sell lands 
of a n  estate for reinvestment raises issues of fact a s  to  whether the price 
offered is adequate and whether sale is to the best interest of all  parties, 
the statute requires the clerk to make inquiry and determine these very 
matters before ordering sale, and in any event, where the parties appeal to  
the Superior Court and agree that  the judge should hear the evidence and 
find the facts, the court has power to determine the issues of fact without 
intervention of a jury. Ibid.  

Where the court decrees a sale of trust property fo r  reinvestment the 
trustee should be required to give bond or other legal provision should 
be made to assure the safety of the funds arising from the sale, notwith- 
standing that  the will provides that  the trustee should not be required 
to give bond in administering the trust, since in acting under the decree 
of the court the trustees act  a s  commissioners of the court and not neces- 
sarily a s  trustees under the will. Ibid. 

ESTOPPEL 

8 4. Equitable Estoppel. 
The trust imposed the duty upon the trustees to manage the estate and 

pay a stipulated sum monthly to  the widow of trustor, with further pro- 
vision empowering the trustees to advance money t o  the children of trustor, 
the ultimate beneficiaries, a s  their necessities might require. A child of 
trustor, who was also a trustee of the estate, collected rents from a par- 
cel of land and placed the rents i n  the  t rust  fund and induced his co- 
trustees to  make advancements to him and his sister upon representations 
that  adequate property would remain in  the estate to provide the allow- 
ance to the widow, specifically calling to their attention that  the realty 
was a part  of the trust fund. Held: The trustee is estopped from denying 
that  the realty is a part of the trust fund. MiZler v. McLean, 171. 

Estoppel may not be invoked in order that  the person asserting the 
estoppel may gain a profit, but estoppel may be asserted only a s  a shield 
to save him harmless. Herring v. Merchandise, Inc., 450. 

Equitable estoppel is based on conduct or silence of the party to  be 
estopped which amounts to  a false representation or  concealment of ma- 
terial facts, calculated to mislead or induce a reasonably prudent person 
to rely thereon, with knowledge, actual o r  constructive of the real facts ;  
and the party asserting the estoppel must lack knowledge or  the means 
of knowledge a s  to  the truth, and must rely on the conduct or silence 
of the party sought to be estopped, to his prejudice. I n  re  Wil l  of  Covington, 
546. 

Knowledge or reckless indifference to the truth is necessary to invoke 
the doctrine of estoppel. Ibid.  

EVIDENCE 

8 2. Judicial Notice of Legislative Acts. 
The courts will not take judicial notice of municipal ordinances. P h a w  

v. Garibaldi, 803. 

8 3. Judicial Notice of Matters  within Common Knowledge. 
~t js a matter of common knowledge that, notwithstanding all efforts 

of prison authorities, prisoners do escape from maximum security prisons 



N.C.] ANALYTICAL INDEX. 

as well a s  minimum security prisons, and that  escaped prisoners, a s  well 
a s  persons who a r e  not prisoners, have committed crimes both in the 
neighborhood of prisons and elsewhere. P h a w  v. Qaribaldi, 803. 

§ 4. Presumptions. 
The law presumes that  a man is capable of procreation so long as  he 

lives. Parker v. Parker, 399. 
The law presumes that  the possibility of issue is not extinct until death. 

Bank v. Hannah, 556. 
The presumption that  disability ends when a n  employee returns to work 

ie a presumption of fact and not of law and is rebuttable, and such pre- 
sumption is without weight in  the face of facts establishing that  a n  em- 
ployee had partial incapacity during the healing period af ter  her return 
to work and partial permanent disability thereafter. P ra t t  v. Upholstery Co., 
716. 

Q 16. Experimental Evidence; Similar Facts  a n d  Transactions. 
Toy models of vehicles may be competent to explain the testimony of 

a witness, but a r e  incompetent a s  substantive evidence. McCombs v. Truck- 
ing Co., 699. 

5 18. Circumstantial Evidence. 
The origin of a flre causing the damages in suit may be established by 

circumstantial evidence. Patton v. Dail, 425. 

5 19. Evidence at Former  Trial  o r  Proceedings. 
I t  is competent in a civil suit for damages resulting from an automobile 

accident to ask defendant if he had not pleaded guilty to manslaughter 
arising out of the same accident. King v. Powell, 506. But see Watters v.  
Parrish, 787. 

§ 20. Competency of Allegations i n  Evidence. 
Where plaintiff offers in  evidence allegations of the answer averring 

that  the defendant's automobile was  stopped in i ts  proper lane of travel 
and had been in a disabled condition for  several minutes prior to the 
time in question, plaintm is  bound by such everments which he himself 
has introduced in evidence. Meece v. Dickson, 300. 

5 26. Best and  Secondary Evidence Relating to Writings. 
While former inconsistent wills may be competent upon the issue of 

undue influence, where a prior will is not offered i n  evidence or  its un- 
availability shown, the court correctly excludes testimony a s  to the pro- 
visions of such former will, since ,the paper writing itself is the best evi- 
dence of its contest. I n  r e  Will of Hall, 70. 

§ 87. Paro l  a n d  Estrensic Evidence Affecting Writings. 
Whether the rule precluding par01 evidence in contradiction of or a t  

variance with a written agreement of the parties be regarded a s  a rule 
of evidence or  a rule of substantive law, allegations in  a pleading relating 
to matters which the pleader is precluded from establishing because of 
the rule should be stricken on motion. Products Corp. v. Chestnutt, 269. 

§ 28. Hearsay Evidence. 
Testimony that  a person had stated that  petitioners had been damaged 
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in a specifled sum is hearsay and incompetent unless i t  comes within a n  
exception to the hearsay rule. Williams v. Highway Corn., 514. 

§ 81. Admissions and  Declarations of Agents. 
In  order for a statement of a n  agent to  be competent against the prin- 

cipal i t  must be shown that  the statement was made within the scope of 
the agent's authority, and the burden of so showing is upon the party 
offering such testimony in evidence. Williams v. Highway Corn., 514. 

9 44. Medical Expert  Testimony. 
A medical expert witness who has examined the injured party and given 

his opinion as  to the permanent partial disability to  her neck may testify 
a s  to the injured person's physical ability to  perform a particular kind 
of work. J 0 ~ 8  v. Bchafler, 368. 

§ 45. Relevancy and  Competency of Evidence in  General. 
Ordinarily, testimony of any fact o r  circumstance connected with the 

matter in issue, or from which any inference of the disputed fact can 
reasonably be drawn, ought not to be excluded from the consideration 
of the jury. Abbttt v. Bartlett, 40. 

8 56. Evidence Competent t o  Impeach or Discredit Witness. 
In  an action against two joint tort-feasors it is competent for counsel 

of one of defendants to ask the other defendant on cross-examination 
for the purpose of impeachment whether such other defendant had not 
entered a plea of guilty to a charge of manslaughter arising out of the 
same accident, i t  appearing that  the charge of manslaughter was based 
on every element necessary to establish such other defendant's actionable 
negligence. King v .  Powell, 506. 

The testimony on crm-esamination of one defendant by the other that  
such defendant had been convicted of driving while under the influence 
of intoxicating liquor in a prosecution growing out of the same accident 
is properly excluded even for the purpose af impeaching such defendant 
as  a witness, since under the circumstances the testimony might be given 
undue weight by the jury, there being no testimony offered a s  to  any 
conviction of such defendant theretofore or thereafter. Watters v. Pawish, 
787. 

EXECUTORS AND ADMINISTRATORS 

§ 4. Appointment of Administrator c.t.a. 
The clerk of the Superior Court has authority to grant letters of ad- 

ministration with the will annexed. and the person so appointed has 
the same rights, powers and duties as  though he had been named execu- 
tor in the mill. Mitchcll v.  down^, 430. 

8 5. Attack of Appointment a n d  Revocation of Letters. 
An executor is required to  take a n  oath, G.S. 28-40, and acts in a 

fiduciary capacity a s  a n  ofleer of the court and a trustee for the bene- 
ficiaries of the estate, and when conditions arise which prevent him from 
faithfully and impartially executing the duties which he has assumed, he 
should not be expected or permitted to continue t o  serve. In  re Will of 
Cooington. 551. 

0.8. 28-8 confers authority on the clerk to revoke letters testamentary 
not only for the specific causes enumerated therein but also, under its 
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EXECUTORS AND ADMINISTRATORS-Continued. 

provisions for the removal of a person legally incompetent to serve, the 
power to remove a n  executor who is not fit, qualified, o r  prepared to 
impartially discharge the duties of the office in the manner directed by 
the oath. Ibid.  

The statutory provisions for  notice and hearing of proceedings for the 
removal of an executor a re  for the benefit and protection of the person 
who may be removed, and he waives notice when he himself calls to the 
court's attention the matters which justify his removal. Ibid.  

Where a n  executor who has qualified under a paper writing probated 
in common form thereafter discoveres a n  instrument later executed by 
the testator, in which later instrument he is named sole beneficiary, he 
is under duty to bring such later instrument to the attention of the 
court, and when he does so and offers i t  for probate, G.S. 31-12, G.S. 
31-13, the clerk properly revokes the letters testamentary theretofore issued 
under the instrument first probated. Ib id .  

g 33. Fina l  Account and  Discharge of Personal Representative. 
The authority of a n  executor or administrator to  represent the estate 

continues so long a s  the estate is not fully settled, unless terminated by 
his death, resignation, or removal in some manner sanctioned by law. 
Mitchell v. Downs, 430. 

Where i t  is made to appear that  the administrator c.t.a. has funds in 
his hands belonging to the estate, a prior order of the clerk discharging 
the personal representative may be set aside by motion in the cause, and 
an action asserting a claim, which if established would constitute a debt 
of the estate, may be treated a s  such motion. Ibid.  

§ 36. Actions against Personal Representative. 
An action against a n  executor or administrator on a claim against the 

estate may be brought originally in the Superior Court a t  term time, and 
the Superior Court has authority in such action to order a n  account to be 
taken by such persons as  the court may designate, and to adjudge the 
application and distribution of assets of the estate, or to grant such other 
relief as  the nature of the case may require. Mitchell v. Downs, 430. 

FIDUCIARIES 

Trustees and other fiduciaries must act in good faith and can never 
paramount their personal interest over the interest of those for  whom 
they have assumed to act. Miller v. McLean, 171. 

FOOD 

§ 1. Liability of Manufacturer to Consumer. 
I n  a n  action to recover for injuries from a foreign and deleterious sub- 

stance in a bottled drink, evidence tending to show that  the drink was 
bottled under license from a particular company but failing to  show that 
defendant bottler was responsible for bottling this particular drink, with 
evidence of only one other instance when a drink bought from the same 
retailer contained a foreign substance, is insufticient to make out a case. 
Elledge v. Bottling CO., 337. 
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FRAUD 

$ 5. Reliance o n  Misrepresentation and Deception. 
An essential element of actionable fraud i~ that  the party to whom the 

alleged false and fraudulent representation is made must reasonably rely 
thereon and be deceived thereby to his injury. Product8 Corp. v. Cheatnutt, 
269. 

§ 8. Pleadings in Actions fo r  Fraud. 
I t  is not suficient to  allege the elements of fraud in general terms, but 

it  is required that  the pleader allege facts, which if true, would constitute 
fraud. Products Corp. v. Cheatnutt, 269. 

FRAUDS, STATUTE OF 

$ 5. Contracts t o  Answer f o r  Debt o r  Default of Another. 
Evidence that  plaintms agreed to do certain construction work, which 

agreement was made with a n  individual who was president of the de- 
velopment company and the owner of practically all  i ts shares of stock, 
upon his representation to the effect that  he  would be personally liable 
for the contract price, ia held sufficient to be submitted to  the jury on 
the question of whether the individual contracted for  the work i n  his in- 
dividual capacity, a s  well a s  in behalf of the corporation, and his agree- 
ment is a n  original promise not coming within the statute of frauds. May 
v. Hayma, 583. 

Fj 6c. Contracts Affecting Realty - Leases. 
Evidence that  the agent of lessors advised the agent of lessee that lessors, 

effective the  end of that  month, would accept the lessee's prior offer to 
surrender the premises more than three years before the end of the term, 
and that  the lessee assigned the lease during the same month and the as- 
signee took possession of the property, 6s held insufficient to support a 
cause of action by lessors against the lessee's assignee, since the agree- 
ment to accept a surrender of the lease a t  a future date was executory and 
precluded by the statute of frauds. Herhng v. Merchandise, Inc., 450. 

HABEAS CORPUS 

8 3. To Determine Right  t o  Custody of Infants. 
Decree of another state awarding custody of children to father in action 

in which mother was not personally served does not oust jurisdiction of 
our court to hear petition of mother for  custody of children, the children 
then being in this State. Lennon v. Lennon, 659. 

HOMICIDE 

Fj ZQ. Snfflciency of Evidence and  Nonsuit. 
Evidence held insufficient to show that  death of the deceased was the result 

of any act on the par t  of defendant. 8. v.  Pope, 356. 
The direct and circumstantial evidence in this case ia held suBcient to 

overrule motions for judgment a s  of nonsuit and to support the verdict of 
guilty of manslaughter. B. v.  Rhodes, 438. 

Fj 26. Instructions on Manslaughter. 
In a prosecution for involuntary manslaughter, a charge which fails to 
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define culpable negligence and proximate cause must be held for error. 8. v. 
DeWitt, 467. 

8 30. Verdict. 
A common law indictment for  murder will not support a verdict of guilty 

of aasault with a deadly weapon. 8. v. Rorie, 679. 

HOSPITALS 

8 S. Liabilities of Hospital t o  Patient. 
Whether a charitable hospital is immune from liability for negligence 

a s  a matter of law is not presented in the lower court by motion to nonsuit. 
Robinson v. Hospital Authority, 185. 

HUSBAND AND WIFE 

8 5. Contracts a n d  Conveyances between Husband and  Wife. 
Where land held by entireties is sold, husband and wife hold proceeds 

a s  tenants in common, and she may follow her share of funds under doc- 
trine of trust persuit. Bowling v. Bowling, 527. 

$j 10. Requisites and  Validity of Deeds of Separation. 
An unsigned deed of separation has no legal effect. Wade v. Wade, 330. 

5 14. Creation a n d  Existence of Estates by Entirety. 
Conveyance of land to husband and wife creates estate by entireties 

even though wife furnishes no part  of consideration. Bowling v. Bowling, 627. 

17. Sale, Termination and  Survivorship of Estates by Entirety. 
Upon the sale of lands held by entireties the proceeds become person- 

alty and belong to the husband and wife as  tenants in common, and al- 
though they have the right to dispose of the proceeds by contract inter se 
if they so desire, in the absence of such contract the wife's share remains 
her sole and separate estate. Bowling v. Bowling, 527. 

INDICTMENT AND WARRANT 

1 Sufficiency of Indictment t o  Support Conviction of Other Degrees 
of Crime. 

A statutory indictment for manslaughter which contains no averment 
that  the manslaughter was commited by a n  assault, and no independent 
charge of assault and battery or assault with a deadly weapon is insufficient 
to support a conviction of a n  assault with a deadly weapon, since the lesser 
offense is not necessarily included in the charge of the graver offense. S. v. 
Rorie, 579. 

INFAKTS 

9 5. Representation of Minor by Next Friend. 
Judgment in ex parte proceeding, approved by judge, affirming compromise 

settlement, is binding on minor. Gillikin v. Gillikin, 1. 

5 6. Appointment, Duties and Authority of Guardian a d  Litem. 
A guardian ad Zitem and his attorney may waire jury trial and agree 
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that the Superior Court may hear the evidence and And the  facts in a 
proceeding affecting the estate. Bladea v .  Spitzer, 207. 

8 8. Jurisdiction t o  Avoid Custody of Infant.  
Where husband and wife a re  domiciled in this State and the husband 

surreptitiously removes the children of a marriage from this State to  an- 
other state for the purpose of depriving our courts of jurisdiction over 
the children, a decree of divorce obtained by the husband in such other 
state awarding the custody of the children to him, obtained without per- 
sonal service on the wife and without her appearance either in person or  
by attorney, does not deprive the courts of this State of jurisdiction to 
determine the right of custody of the children in habeaa corpus proceed- 
ings instituted by the wife after the children had been brought back into 
this State and a r e  residing here with her. liennon v .  L e m n ,  659. 

8 9. Decree Awarding Custody. 
In  this habcaa corpus proceeding to determine the right to  the custody 

of the children of the marriage as  between their divorced parents, find- 
ings to the effect that the mother was providing a suitable and health- 
ful  domicile for them with her in  the home of her parents, that  the 
mother was a woman of excellent character and reputation, that  the chil- 
dren in a private interview expressed their desire to remain with their 
mother, that the home of the husband, presided over by his second wife, 
would not provide a suitable or happy environment for them, is tantamount 
to a finding that  the best interest of the children would be served by plac- 
ing them in the custody of their mother in the home of her parents, and 
supports decree to this effect. Lennon v .  Lennon, 659. 

INJUNCTIONS 

8 2. Invasion of or Threat t o  Rights of Par ty  being in General. 
Injunction may not issue if there is no allegation that  plaintifPe' rights 

were imminently threatened. Starbuck v .  Havelock, 176. 

4. Injunction t o  Restrain Violation of Ordinance. 
An individual may not seek to restrain the violation of a municipal 

zoning ordinance upon mere allegation of the conclusions that  defendant's 
use was a violation of the ordinance and would result in irreparable in- 
jury to plaintiff, but plaintiff is required to allege the facts supporting 
the conclusions of defendant's violation of the ordinance and irreparable 
injury to plaintiff. Pharr v. Garibaldi, 803. 

5. Injunction t o  Restrain Enforcement of Ordinance. 
While injunction will not ordinarily lie to restrain the enforcement of 

a n  ordinance, injunction will lie if a n  ordinance is arbitrary, discriminatory 
and based solely on aesthetic considerations, and compliance with the or- 
dinance would necessitate the expenditure of a large sum of money by the 
property owners to make their buildings conform to its provisions, and 
thus result in irreparable injury. Restaurant v .  Charlotte, 324. 

8 7. Injunction t o  Restrain Occupancy o r  Use of Land. 
Findings held sufficient to support order enjoining enforcement of ordin- 

ance against maintenance of business signs over sidewalk. Restaurant v .  
Charlotte, 324. 
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Maintenance of prison may not be enjoined in absence of allegation of 
any unauthorized and unlawful conduct on part of official in charge. Phar r  
v. Cfaribaldi, 803. 

9. Enjoining Invasion of Franchise Rights. 
While the invasion of the franchise right of a corporation is subject 

to injunction, as  a general rule a preliminary order will not be issued 
or continued unless a reasonably clear showing of irreparable injury is 
made out. Service Co. v. Shelby, 816. 

5 13. Continuance and  Dissolution of Temporary Orders. 
Findings to the effect that a municipal ordinance prohibiting the main- 

tenance of business signs orer  sidewalks in a designated area of the city 
was based solely on aesthetic consideration, discriminated without basis 
a s  between the area subject to the ordinance and the territory outside 
the area, and that  it  would cost the property owners a very large sum 
to make their properties conform to the ordinance, a r e  sufficient to sup- 
port a n  order issued upon notice enjoining the enforcement of the ordinance 
until the  final hearing. Restaurant v. Charlotte, 324. 

Where defendant denies plaintiffs' basic equity, alleges that  the con- 
tinuance of the temporary restraining order to the hearing would result 
in irreparable injury to defendant, and alleges that  plaintiffs have a n  
adequate remedy a t  law without resort to  the equitable powers of the 
court, the denial of plaintiffs' motion for continuance of the temporary 
order to the hearing on the merits will not be disturbed on appeal, plain- 
tiffs' having failed to  show that  the denial of their motion for  a continuance 
was contrary to some rule of equity o r  the result of a n  improper exercise 
of judicial discretion. Whaley v. Taxi Co., 586. 

Upon the hearing of an order to show cause why a temporary restrain- 
ing order should not be continued until the final determination of the ac- 
tion on the merits, the merits of the action are  not before the court, and 
it  is error for the court, even though i t  has properly refused a motion 
for the  continuance of the temporary restraining order, to dismiss the 
action and tax plaintiffs with the costs. Ibid. 

Where the pleadings in a n  action for a permanent injunction raise no 
issue of fact but present only a question of law, the court may determine 
the question of law upon the hearing of the order to show cause, and dis- 
miss the action. DeLoatch v. Beamon, 754. 

Upon the hearing of an order to show cause why a temporary restrain- 
ing order should not be continued to the final hearing, the ultimate issues 
are  not before the court, but the court is required to ascertain only if 
there is probable cause that  plaintiff will be able to  prevail on the merits 
and whether there is reasonable apprehension of irreparable lose to plain- 
tiff if the temporary order is not continued to the hearing. Service Co. v. 
Shelby, 816. 

-Upon the hearing of an order to show cause, i t  is the duty of the court 
to consider the inconvenience and damage which would result to defendant 
upon the continuance of the order, a s  well a s  the benefit that  will accrue 
to plaintiff. Ibid. 

In  suit by utility to restrain city from serving customer outside of city 
limits with natural gas, dissolution of temporary restraining order was 
proper upon failure of plaintiff to show irreparable injury, the questions 
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of whether the matter was ultra stre8 the city and whether the proposed 
service was invasion of utility's franchise being for determination upon 
final hearing. Ibid. 

INSANE PERSONS 

8 10. Actions against Insane Persons. 
A guardian ad Zitem and his attorney may waive jury trial and agree 

that the Superior Court may hear the evidence and 5nd the facts in a 
proceeding affecting the estate. Blades v. Spitzer, 207. 

INSURANCE 

8 17. Avoidance of Policy for Misrepresentation or  m u d .  
If insurer would not have issued the policy had i t  known the truth, 

a false statement in an application for insurance to the effect that in- 
sured had never had diabetes constitutes a material misrepresentation as 
a matter of law, entitling insurer to rescind the policy upon tender of 
the premiums paid, nothing else appearing. Swartzberg v. Ine. Co., 150. 

Where plaintiff asserts that insurer's right to rescind is barred by the 
statute of limitations, the burden is on insurer to prove that its right to 
rescind was asserted within the time allowed. Ibid. 

The statute does not begin to run against insurer's right to rescind 
until insurer knows, or should know in the exercise of due care, the falsity 
of the representations. Ibid. 

Representation that insured had not been treated by a physician in the 
prior two years may be understood as an  approximate statement and evi- 
dence that insured's treatment by a physician had extended to a week or so 
less than two years prior to the application does not justify nonsuit on 
the affirmative defense. Hill v. Casualty Co., 649. 

Representation that applicant had not been refused other insurance is 
false when applicant had been refused rider on policy on son's life waiv- 
ing premiums in event of applicant's death. Ibid. 

1 Knowledge of Local Agent and Waiver of Right to  Declare For- 
feiture. 

Insurer is not estopped to declare a forfeiture of a policy for material 
misrepresentations in the application, nor does i t  waive its right to re- 
scission on this ground, by paying claims or accepting premiums, unless 
a t  the time of doing so it had knowledge or notice of the falsity of the 
representations. Swartzberg v. Ins. Co., 150. 

28. Actions on W e  Policies. 
In  an  action on an  insurance policy the burden is upon plaintiff to 

establish facts sufacient to constitute waiver or estoppel of insurer to set 
up a particular defense. Ewartzberg v. Ins. Co., 150. 

The burden is on insurer to prove that its right to rescend was not barred 
by the statute of limitations. Ibld. 

The right to avoid a policy of life insurance on the ground of false r e p  
resentations in the application is an afarmative defense upon which the 
insurer has the burden of proof. Hill v. Casualty CO., 649. 

Evidence held not to establish misrepresentations as matter of law in 
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averments in policy a s  to health, but insurer was entitled to  introduce evi- 
dence that  applicant had been refused rider on son's policy waiving premiums 
in event of applicant's death in order to show falsity of averment that  
applicant had not been refused other insurance. Ib id .  

Where insurer denies liability solely on the ground of false and frau- 
dulent representations in the application for  the insurance, defends the 
action solely on this ground and tenders no other issues, insurer may not 
contend on appeal that  i ts  motion to nonsuit should have been allowed for 
plaintiff's failure to offer evidence that  she was the person entitled to  the 
proceeds, even though insurer had made a formal denial of plaintiff's a l l e  
gations in this respect, since in such instance insurer has waived such de- 
fense and its objections and exceptions must be considered in the light of 
the theory of trial below. Ibid.  

INTOXICATING LIQUOR 

9 5. Possession a n d  Possession f o r  Sale. 
The possession of nontaxpaid whiskey in any quantity anywhere in this 

State is, without exception, unlawful, G.S. 18-48, G.S. 18-50, and raises the 
presumption that  the possession is for the purpose of sale notwithstanding 
that the quantity be less than one gallon. G.S. 1811. S. v. Guffey, 60. 

Possession of nontaxpaid whiskey within the meaning of G.S. 18-48 may 
be either actual or constructive. Ib id .  

The possession by a n  individual of intoxicating liquor for the purpose 
of sale is unlawful in this State. S. v. Rogers, 499. 

9 6. Presumptions from Possession. 
The possession of more than one gallon of intoxicating liquor a t  any one 

time, whether in one or more places, and whether actual o r  constructive, 
is prima facie evidence of possession for  the purpose of sale. S. v. Rogers, 499. 

g 13c. Sufflciency of Evidence on  Charge of Possession o r  Possession 
for  Sale. 

Evidence tending to show that  when the sheriff entered defendant's home 
he saw a jar of nontaxpaid whiskey unconcealed in the kitchen, that  there 
were then present in defendant's house five adults, including defendant's 
mother and daughter, that  defendant was not then a t  home but returned 
while the officers were there and ran to the sheriff, but without evidence 
that the nontaxpaid liquor was in the kitchen a t  the time defendant left 
her home, is insufficient to be submitted to the jury on the question of d e  
fendant's possession of the liquor, either actual or constructive. S. u. Guffey, 
60. 

Evidence tending to show that  defendants jointly occupied a n  apart- 
ment and that  more than two and onehalf gallons of taxpaid liquor was 
found in the apartment and in the car in which they were riding, to- 
gether with other circumstantial evidence, is held sufficient to be submitted 
to the jury a s  to each defendant on the charges of unlawful possession 
of intoxicating liquor and possession of liquor for the purpose of sale. S. v. 
Rogers, 499. 
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JUDGMENTS 

$ 8. Nature and  Essentials of Judgment  by Consent a d d  Retraxit. 
A judgment of nonsuit entered with the approval of the attorney for 

defendant upon plaintiffs' statement that  all matters i n  controversy had 
been settled between the parties and that  plaintiffs disclaim any further 
interest in the controversy, is a judgment in retraxit amounting to a 
decision on the merits. Overton v. Boyce, 63. 

§ 1 0  Construction and Operation of Judgments  by Consent. 
Since a consent judgment is the contract of the parties entered upon 

the records with the approval and sanction of a court of competent juris- 
diction, where the consent judgment sued on is set out in the complaint 
the effect and construction of the agreement must be determined upon 
demurrer on the basis of the specific provisions of the  judgment rather 
than the more broadly stated allegations in the complaint o r  the con- 
clusions of the pleader a s  to  its character and meaning. Ferrell  v. Highway 
Corn., 830. 

A consent judgment, being the contract of the parties, must be con- 
strued a s  a whole to ascertain its meaning and effect. Ibid. 

§ 13. Judgments  by Default i n  General. 
Where a defendant has a consent judgment against her set aside on 

the ground that she did not employ the attorney who filed answer and 
did not authorize him to consent to the judgment in her behalf, she may 
not rely upon the answer filed by the attorney, and the court, upon its 
finding that  she has no meritorious defense, properly refuses to exercise 
its discretionary power to  permit her to file answer after the expiration 
of the time allowed, and properly enters judgment by default. Owens v. 
Voncannon, 461. 

5 10. Void Judgments. 
A judgment rendered against a party who is dead a t  the time of the 

institution of the action is void and may be collaterally attacked by his 
heirs o r  devisees. Page v. Miller, 24. 

Laches cannot estop a party from attacking a void judgment. Ibid. 
A judgment against a defendant who is not brought into court in some 

way sanctioned by law and who does not make a voluntary appearance is 
void. Bank v. Jordan, 419. 

21. Attack of I rregular  Judgments. 
A judgment entered in a n  ex parte proceeding authorizing the nest  

friend of a minor to accept on behalf of the minor a sum offered by 
insurer in settlement of a claim, which judgment is approved by the 
resident judge, is not void for  mere irregularities, and i t  being found that  
the interest of the minor was duly represented by the next friend of 
the minor and the attorney employed by him, and that  the settlement 
constituted a good and substantial recovery on behalf of the minor, so 
that  there is no indicicc of fraud, the judgment is not subject to  collateral 
attack, and precludes a n  action by the minor or his next friend to re- 
cover on the same cause of action. Gillikin v. Gillikin, 1. 

8 35. Judgments  of Retraxit and  Dismissal a s  Bar. 
A judgment of retraxit is a bar  to a subsequent action between the 

parties upon the identical subject matter. Overton v. Boyce, 63. 
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§ 46. Rights of Assignees and  Priorities. 
Where the insurer of one tort-feasor pays the judgment and has it 

transferred to a trustee for  the benefit of insured, the insurer has no 
right of contribution under G.S. 1-240 against the other tort-feasors. Squires 
v. Sorahan, 589. 

JUDICIAL SALES 

5 3. Bids, Advance Bids and  Resales. 
The last and highest bidder a t  a judicial sale is but a proposed purchaser 

and acquires no interest in the land prior to confirmation. Page v. Miller, 23. 

Upon due confirmation the last and highest bidder becomes the equitable 
owner of the land, and his interest can be set aside only upon motion in 
the cause for mistake, fraud or collusion, and the more fact that  the 
amount of the bid is not promptly paid does not destroy his equitable 
estate. Page v. Miller, 23. 

Upon confirmation the title of the judgment debtor is divested and his 
heirs or devisees can acquire no estate in the land. Ibid.  

Confirmation of a judicial sale more than twenty years after the en- 
try of the judgment directing the sale, is a nullity and neither vests 
title in the highest bidder nor dirests the title of the judgment debtor. Ibid. 

3 5. Validity and  Attacks of Sale, and  Title of Purchaser. 
The fact that  a corporation purchasing property a t  a judicial sale, duly 

confirmed, has its charter revoked under G.S. 105-230 prior to its assign- 
ment of its bid to the judgment creditor does not deprive the assignee 
of its rights in the land, since G.S. 103-231 does not have the effect o f  de- 
priving the corporation of its properties or penalizing innocent parties. 
Page v. M~Eler,  23. 

LASDLORD AiYD TENANT 

0 Termination of Lease by Agreement of Parties. 
Eridence that  the agent of lessors advised the agent of lessee that lessors, 

effective the end of that month, would accept the lessee's prior offer to 
surrender the premises more than three years before the end of the 
term, and that the lessee assigned the lease during the same month and 
the assignee took possession of the property, i s  held insufficient to sup- 
port a cauqe of action by lessors against the lessee's assignee, since the 
agreement to accept a surrender of the lease a t  a future date was executory 
and precluded by the statute of frauds. IIcri-ing v. 3 f c r c l l a ~ d i s e ,  Iw., 450. 

3 11. Tenancies from Year t o  Year and  Month t o  Month. 

R'here plaintiff's own evidence shows that a t  the end of each year he 
made a separate contract with defendant landlord for the ensuing year, 
and further discloses that no agreement for  renting the land for  the year 
in question was reached, plaintiff's own evidence discloses that  he was 
not a tenant from year to year and nonsuit is properly entered in his 
action for breach of lease agreement. Davis v. Ralph, 67. 
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LARCENY 

g 4. Warran t  a n d  Indictment. 
A warrant for larceny which fails to allege the ownership of the prop- 

erty either in a natural person or  a legal entity capable of owning prop- 
erty, is fatally defective. 8 .  v. Biller, 783. 

g 10. Judgment  a n d  8entence. 
Larceny from the person in any amount is punishable for  a s  much a s  

ten years in the State's prison. Lg. v. Lgtmens, 331. 

LIMITATION O F  ACTIONS 

g 7. Fraud,  Mistake and  Ignorance of Cause of Action. 
G.S. 1-52(9) is applicable to the right of insurer to rescind a policy of 

insurance for material misrepresentations in  the applications, and insurer's 
right to rescind is not barred until three years af ter  insurer knew or, in  
the exercise of due care, should have known of the falsity of the represen- 
tations. Bwartzberg v. Ins. Go., 150. 

9 13. Part Payment. 
Payments made on a note prior to  the effective date of Chapter 1076, 

S.L. 1953 by one person primarily liable has the  same legal effect a s  a 
written promise and s tar ts  the statute of limitations running anew a s  to  
all  persons primarily liable thereon a s  of the date  of such payment, action 
on the note not being barred a t  the time of the payment. Plolcett v. Rigsbee, 
200. 

Under 1963 statute, payment by maker without knowledge or ratification 
of sureties does not bind sureties. Ibid. 

g 17. Burden of Proof. 
Where defendant sets up the right to rescind for  f raud the  contract sued 

on, defendant has the burden of showing that  the right to  rescind was 
asserted within the time allowed. Bwartzberg v. Ins. Go., 150. 

MALICIOUS PROSECUTION 

9 1. Nature a n d  Distinctions of Cause of Action i n  General. 
If a prosecution is wrongfully, knowingly and intentionally maintained 

without just cause or excuse, there is legal malice which alone is sufficient 
to support a n  action for  malicious prosecution, and plaintm must show 
actual malice only if he  seeks to recover punitive damages. Abbitt v. Bartlett, 
40. 

g 10. Competency and  Relevancy of Evidence. 
Thq acquittal of defendant by a court of' competent jurisdiction, while 

necessary to  show a termination of the prosecution, is not evidence one 
way or  the other as  to want of probable cause, and a n  instruction to 
this effect is not error. Abbitt v. Bartlett, 40. 

Where upon the hearing of a prosecution for maintaining a public nuisance, 
the court directs the prosecuting witness and the defendant and her 
attorney to go into a n  ante-room and discuss the matter in  a subsequent 
action for malicious prosecution the prosecuting witness, a s  defendant in 
the civil action, may testify, a s  bearing upon the questions of probable 
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cause and malice, that  during the conference the attorney told defendant 
in the criminal prosecution that  she would have to abide by the court's 
direction and clean up  her premises. Ibid. 

12. Instructions. 
Charge held to have diferentiated betweeu actual and legal malice and 

to have instructed the jury that  actual malice was not necessary for re- 
covery of compensory damages. Abbitt v. Bartlett, 40. 

While ordinarily i t  is better practice for the court to submit the issue 
of probable cause before the issue of malice, the submission of the is- 
sues in  inverse order will not be held prejudicial where the court has 
correctly instructed the jury that  legal malice may be inferred from want 
of probable cause aud has correctly expressed the rules of law in regard 
thereto. Ibfd. 

MANDAMUS 

8 1. Nature and Grounds of the Writ in General. 
Mandamus may not be used a s  a substitute for a n  appeal but may be 

issued only in  the exercise of a n  original jurisdiction. Yvurtg ti. E o b w t ~ ,  U. 
Mandamus lies to enforce a clear legal right only when there is no ocher 

adequate remedy available. Ibid. 

MASTER AND SERVANT 

8 1. Contract of Employment in General. 
Where a resident contractor, obligated to employ uniou u e n  from a 

local union in this State, has  itr foreman ou a job in another state call 
on the union's manager for  workers skilled iu certalu lines, and the 
manager calls a resident worker to the union offlce here and gives him 
a referral slip, which entitles the employee to travel and reporting time 
if the employer rejects him because work is not available, and the e u -  
ployee takes the referral slip to the foreman on  the  job outside the 
state, and enters upon the job there, heM the act of the employee in 
reporting to the union oiiice in this State, accepting the referral slip 
and starting upon the trip to the job, constitutes a n  acceptance of the 
oEer of employment, so that  the contract of employment is made and com- 
pleted in  this State. Warren v. D i z m  Co., 634. 

8 10. Duration of Employment and Wrongful Discharge. 
Ordinarily an employer is entitled to  discharge a n  employee when the 

employee becomes mentally incapacitated to perform the duties of his em- 
ployment. Haynea v. R. R., 391. 

14. Callective Bargaining; State and Federal Regulations. 
The National Labor Relations Act does uot deprive our courts of juris- 

diction to hear and determine a n  action by union members against the 
union upon allegations that  in negotiating the collective bargaining agree- 
ment with the employer the union acted arbitrarily and unjustly in d e  
priving plaintiff members of their proper seniority rights. Gainey v. Brother- 
hood, 256. 

Where a n  employee does not seek reinstatement and damages upon con- 
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tention that  his discharge was invalid, but accepts his discharge and 
seeks to recover damages on the ground that  his discharge was  wrongful, 
the state court has  jurisdiction, and his complaint in such action is not 
demurrable for its failure to allege the exhaustion of administrative pro- 
cedure. Haynes u. R. R., 391. 

g 1 Negotiation, Operation and  Construction of Labor Ckntracts. 
A union member is entitled to judicial relief from a union's attempting 

to deprive him, or depriving him, of seniority rights secured by contract 
with a n  employer, when such union action is arbitrary, fraudulent, illegal, 
or in excess of the union's powers. gain el^ u. Brotherhood, 256. 

Evidence held insufficient to show that  plaintiffs' seniority rights were ad- 
versely affected by the labor contract attacked. Ibid. 

A member of a union, a s  a third party beneficiary, may maintain a n  
action against the employer for his discharge in  breach of the  contract 
between his union and the employer, but his rights under the agreement 
can be no greater than they would have been had he entered into the con- 
tract directly with the employer. Haytes  v. R. R., 391. 

Where the labor contract between the employer and the  union author- 
izes the employer to  discharge a n  employee for insubordination, the right 
of the  employer to discharge a n  employee for such reason obtains regard- 
less of whether the employee a t  the time of his act  of insubordination 
was sane or  insane. Ibid. 

Where the employee does not elect to pursue his remedies under the 
Railroad Labor Act but institutes a n  action for wrongful discharge against 
the employer, the employer may assert any cause or  reason i t  may have 
in justiflcation of the discharge of the employee, and i t  is  not required 
that the employer show compliance with the provisions of the labor con- 
tract in regard to notice and hearing of a charge against the employee 
prior to dismissal. Ibid. 

The complaint in this action for  wrongful discharge of plaintiff railroad 
employee is held to affirmatively disclose that  plaintiff committed a n  act 
of insubordination constituting a ground for discharge under the subsist- 
ing labor contract. and to disclose that  the employee was discharged only 
after he became mentally incompetent, warranting the railroad employer 
to discharge him in the  interest of safety regardless of the terms of the 
contract of emplosment with respect t o  hearing, and demurrer to the com- 
plaint should have been sustained. Ibid. 

f, 32. Liability of Employer fo r  Injuries t o  Third Persons i n  General. 
An unsatisfied judgment against a servant or one partner does not bar 

the injured person from suing the master or the other partner, but such 
Judgment may be properly pleaded by defendant in the subsequent action, 
since the liability of the employer or the other partner cannot exceed that  
of the actual tort-feasor. Grifln v. MoBrayer, 54. 

I n  the absence of any evidence of negligence on the part  of the as- 
serted employee, nonsuit in favor of the employer sought to be held 
under the doctrine of respondeat superior is properly allowed. Robimon 9. 
Hospital Authority, 185. 

§ 45. Compensation Act - Construction i n  General. 
The Workmen's Compensation Act is to be liberally construed to effectu- 
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a te  its purposes to provide a measure of relief for those dependant upon 
employees who have unfortunately been injured or killed by accident in 
industry. Bhealy v. Associated Transport, 738. 

9 49. "Employees" of t h e  State  o r  Political Subdivisions. 
An injury sustained by a member of the North Carolina National Guard 

while on active duty is cornpensable under the Workmen's Compensation 
Act. Wesley v. Lea, 540. 

5 67. Amount of Compensation, Temporary and Permanent, and Part ia l  
and  Total Disability. 

The presumption that disability ends when an employee returns to work 
is a presumption of fact and not of law and is rebuttable, and such prt+ 
sumption is without weight in the face of facts establishing that  an em- 
ployee had partial incapacity during the healing period after her return 
to work and partial permanent disability thereafter. P ra t t  v. Upholstery Co., 
716. 

§ 74. Review of Award for  Change of Condition. 
Where only an interlocutory award has been entered, the hearing on 

the employee's claim for permanent partial disability thereafter appear- 
ing is  not a hearing for change of condition, and G.S. 95-47 has no appli- 
cation. Prat t  v. Upholstery Co., 716. 

5 76. Compensation Act - Persons Entitled t o  Payment. 
The Industrial Conmission has no jurisdiction to hear conflicting claims 

of persons to award that has been paid. Hill v. Cahoon, 295. 
Where a widow has been properly awarded compensation as  the sole 

dependent of her deceased husband, her remarriage does not forfeit her 
right to receive further installments. Ibid. 

Where a widow properly awarded compensation as  the sole dependent 
of her deceased husband dies before all the installments of compensation 
have been paid, the commuted value of such future installments is properly 
paid to her personal representatire, and the next of kin of the deceased 
employee, who a re  not dependents. a re  not entitled thereto. G.S. 97-38(1).  
Ibid. 

Those conclusively presumed to be wholly dependent under the Com- 
pensation Act a re  not given any priority over those wholly dependent 
in fact within the meaning of the Act, and therefore where a n  employee 
leaves a mother who has been wholly dependent upon the employee for  
a number of years and also leaves her husband surviving, the mother 
of the employee and the widower are  entitled to share equally in the com- 
pensation for the death of the employee. Shealy v. Associated Transport, 
738. 

5 82. Jurisdiction of Industrial Commission i n  General. 
While the Industrial Commission has jurisdiction to amend its award 

in regard to persons entitled to receive compensation awarded by it, i t  
has no jurisdiction to enter a judgment in fa ror  of a party in an action 
to recover compensation theretofore paid to  another, but the Superior 
Court has jurisdiction to determine conflicting claims of persons in r e  
gard to compensation which has already been paid. Hill  v. Cahoon, 295. 
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The approval of an interlocutory agreement for the  payment of com- 
pensation does not deprive the  Industrial Commission of jurisdiction to 
hear the employee's claim thereafter flled for compensation for partial, 
permanent disability, the employee not having signed a "closing receipt." 
Pra t t  v. Upholstery Co., 716. 

8 83. Jurisdiction of Commission - Employment in This a n d  Other  
states. 

Where the evidence i5 sufficient to  support findings of the Industrial 
Commission t h a t  the contract of employment was made i n  this State 
and that  the  contract was not expressly for services exclusively outside 
the State, the North Carolina Industrial Commission correctly exercises juris- 
diction over a claim of the employee for  injuries resulting in  the perform- 
ance of the work. Warren v. Dixm Co., 534. 

8 .  Compensation Act - Exclusion of Common Law Action o r  Other  
Remedies. 

The Industrial Gommission has exclusive original jurisdiction of a claim 
by a National guardsman for  injuries received while on active duty, re- 
sulting from the negligence of another guardsman while on active duty. 
Wesley v. Lea, 540. 

A negligent injury inflicted by one employee upon another i n  the course 
of their employments is within the exclusive jurisdiction of the Industrial 
Commission, notwithstanding that  the negligence of the one may have 
been reckless and wanton, it being required that  the injury be  intentionally 
inflicted in order fo r  the injured employee to  be entitled to maintain a n  
action a t  common law against the other. Ibid.  

Injury to guardsman held to have been inflicted during the  course of 
duty and not while the  parties were pursuing private purpose. Jbid. 

The Compensation Act does not preclude proceedings under the State 
Tort Claims Act to  recover fo r  the death of a prisoner resulting from 
the negligence of a State employee while the  prisoner was performing a n  
a&signed task. Ivey v. Prievn Department, 615. 

g 86. Oommon Law Judgment  o r  Settlement a s  Precluding Olaim under  
Compensation Act. 

Where a n  injured employee has made settlement with the  third person 
tort-feasor in a n  amount in excess of the liability of the employer under 
the Compensation Act, he  may not thereafter maintain a proceeding against 
the employer and the  insurer under the  Compensation Act for the pur- 
pose of recovering onehalf his attorneys' fees incurred in the proceeding 
against the third person tort-feasor, since the statutory provisions for the 
proportionate charge of the attorney's fee between the employer and em- 
ployee does not apply when there is no recovery under the Compensation 
Act and the attorney's fee is  not approved by the  Commission. G.S. 97-10 
prior to  the 1959 amendment. Hefner v. Plumbing Co., 277. 

§ 86. Common Law Right  of Action against Third Person Tor t  Feasor. 
Under G.S. 97-10 the insurance carrier which has  paid the claim for  

an injury to a n  employee has the exclusive right for the period of six 
months from the date  of the injury to mrlintain a n  action against the 
third person tort-feasor for  negligence causing the injury, and when a 
counterclaim is set up by S I I C ~  injured employee the court properly al- 
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lows a n  amendment to allege that  the counterclaim was being prosecut- 
ed by the insurer in the name of the employee and correctly charges the 
jury in  regard thereto. The repeal of G.S. 97-10 by the Act of 1959, by 
its express terms, does not apply to a n  injury occurring prior to its rati- 
fication. R a y  v. Membership Corp., 380. 

g 88. Filing of Claim in General. 
An interlocutory award for compensation, entered without a medical re- 

port and entered before the employee returned to work, does not prevent 
the employee from thereafter flling a claim for  permanent partial disability 
thereafter appearing. Pratt  v. Uphok te ry  Co., 716. 

fj 90. Presecution of Claim and  Proceedings before The  Commission. 
The fact that  a n  employee has accepted a check marked a s  flnal pay- 

ment of temporary total disability does not estop the  employee from 
prosecuting a claim for partial permanent disability when the employee 
has signed no "closing receipt." Pratt  v. Upholstery Co., 716. 

fj 91. Findings a n d  Award of Commission. 
Approval by the Industrial Commission of a n  agreement of the parties 

for payment of compensation is a judicial act, and the approval agree- 
ment becomes a n  award of the Industrial Commission. Pratt  v. Upholetery 
Co., 716. 

The appeal by the Commission of a n  agreement for  compensation, entered 
prior to  the time the employee returned to work and entered without a 
final medical report or the signing of a "closing receipt" is a n  interlocu- 
tory award, and does not preclude a hearing on the employee's claim for 
permanent partial disability thereafter appearing. Ibid. 

g 04. Compensation Act - Appeals t o  Supreme Court. 
Where those findings of fact of the Industrial Cornmimion which a r e  

suported by the evidence a r e  sutEcient predicate for  i ts  award, the award 
will not be disturbed even though another flnding, immaterial to  the d e  
cision, is not supported by any evidence. W a r r e n  v. Dimon Co., 534. 

Where there a r e  no exceptions by any of the parties to the findings 
of fact by the hearing commissioner, the flndings a r e  final and con- 
clusive. Pratt  Q. Upholstery Co., 716. 

Claimant's exception to the judgment of the Superior Court upon ap- 
peal from a n  award of the Industrial Commission presents the sole ques- 
tion whether the tindings of fact support the judgment. Ibid.  

MORTGAGES 

8 SO. Upset Bids and  Resales. 
The fact that  the trustee's sale upon foreclosure of a deed of trust 

was not reported within five days a s  directed by G.S. 45-21.26 does not 
deprive the clerk of jurisdiction to thereafter order a resale based on a 
raised bid, G.S. 45-21.29, and the purchaser a t  the resale acquires title 
upon the execution of deed to him, the foreclosure being regular in all  
other respects. B a l m  v. Lucae, 480. 
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MUNICIPAL CORE'ORATIONS 

8 1. Definition, Creation a n d  Requisites of Municipal Corporations. 
The Legislature may provide for  a n  election to determine whether specif- 

ic locality should be incorporated, but a provision that  only persons who 
had resided in the area for not less than a year should be eligible to 
election as  municipal officers is void; the valid part  of the s tatute  will 
be upheld a s  separable from the invalid provisions. Starbuck v .  Havelock, 176. 

I n  such election, neither a minority vote in a legal election nor a majority 
vote a t  election held in  such manner a s  to  deprive the citizens of full  op- 
portunity to vote could produce corporate existance. Ibid. 

While such election could not produce a de facto corporation, i t  could 
present a n  opportunity for a de facto corporation t o  arise if there be color- 
able compliance with the statute and also an exercise of corporate power 
pursuant thereto. Ibid. 

8 2. Territorial Extent and  Annexation. 
City held not entitled to expand proceeds of water and sewer bonds out- 

side of city until such areas have been annexed, but may do so after annexa- 
tion. Upchurch v .  Raleigh, 676; Eakley v .  Raletgh, 683. 

4. Legislation Control and  Supervision and Powers of Municipal Cor- 
porations in General. 

Legislature has power to determine how municipality may come into ex- 
istance, the powers i t  may exercise, the area in which i t  may act, the num- 
ber of officials, and other incidental matters. Starbuck v .  Havelock, 176. 

The delegation of power to municipal corporations to determine the  neces- 
sity of a Urban Redevelopment Commission is valid. Redevelopment Corn. 
v .  Bank, 595. 

The authority of a municipality to extend its public utilities to custom- 
ers residing outside its corporate limits, G.S. 160-255, and to do so with- 
out a certificate of public convenience and necessity when no revenue bond 
issue is involved, is subject to reasonable limits, not only in regard to 
the territorial extent of the venture, but also in regard to the public 
benefit, not only a s  to residents of the city, but also in  regard to the 
rate structure in the area and the possible result of discrimination in 
rates, the increase in rates to customers of utilities operating within the 
territory, and damage to the capital structure of such utilities. Service Co. 
v .  Shelby, 816. 

5 5. Distinction between Governmental and Private  Powers. 
Action of the city manager of a municipal corporation in instigating 

the arrest and prosecution of a municipal employee for embezzlement is 
done in the performance of a governmental function imposed upon the 
city manger by statute. MoDonald v .  Carper, 29. 

8 7. Omcers a n d  Agents. 
Nothing else appearing, i t  will be assumed that  the powers and duties 

of the city manager of a municipal corporation a re  those conferred and 
defined by the General Statutes. G.S. 160349. McDonald v .  Carper, 29. 

Legislature may not prescribe qualifications for municipal officers a t  
yariance with those prescribed by Constitution. Starbuck v. Havelock, 176. 

§ 10. Liability f o r  Torts. 
-4 city may not be held liable for a tort committed by its city manager 
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in the discharge of a governmental duty imposed upon him by statute. 
McDonald v. Carper, 29. 

1 Injur ies  f rom Defects a n d  Obstructions in Streets  and  Sidewalks. 
A municipality is not a n  insurer of the safety of travelers on its stre& 

and sidewalks and the  doctrine of re8 ipsa loquitur does not apply in 
actions to recover for injuries received by a pedestrian in a fall  on a 
sidewalk, nor does the existence of a hole in the sidewalk establish negli- 
gence per se, but plaintiff must show that  the officers of the municipality 
knew or by the exercise of due care should have known of the defect and 
could have reasonably foreseen that  such defect might have caused in- 
jury to travelers using the sidewalk in a proper manner. Smith v. Hickory, 
316. 

Evidence tha t  plaintiff fell to her injury when she stepped into a hole 
in the sidewalk, some three inches deep and some six to  seven inches 
long, is insufficient to be submitted to the jury on the issue of the munic- 
ipality's negligence in the absence of evidence as  to  how long the hole 
had existed in the sidewalk prior to the injury, nor is this hiatus s u p  
plied by evidence tha t  the sides of the hole were smooth in  the absence of 
evidence that  the edges of the hole were a t  any time jagged or sharp 
and had been worn smooth by pedestrian use. IbZcl. 

16. Appropriation of Private  Water  and  Sewer Srstems by Municipality. 
Appropriation of water mains to entitle owner to compensation, and a p  

propriation occurred when city exercised exclusive dominion over the mains 
and not when city limits were extended. Styere v. Castonia, 572. Contract 
that city should own mains upon extension of limits held to preclude re- 
cover of compensation. Honey Properties, Im. v. Castonia, 567. 

Plaintiffs constructed water mains a s  a business venture, permitting 
property owners to tap the mains for a fee. The city sold water to plain- 
tiffs' licensees and agreed to reimburse plaintiff for the mains when the  
boundaries of the city were enlarged to include the locus. Held: Even though 
the contract with the city is invalid, the plaintiff is entitled, upon the 
extension of the city limits and the appropriation by the city of the mains, 
to recover the value of his property so appropriated. Styers v. Gastoha, 572. 

§ 18. Municipal Franchises. 
Requirement of municipality that  telephone company, in  exchange for 

privilege of using streets should furnish service to city free or a t  re- 
duced rates is  void. Utilities Com. v. Wilson, 640. 

g 25. Zoning Ordinances and Building Permits. 
A zoning ordinance which permits the continuance of nonconforming uses 

subsisting a t  the time of the enactment of the ordinance may prohibit 
a n  enlargement of such nonconforming uses. I n  r e  Appeal of Hustings, 327. 

Under the zoning ordinance in question petitioner was permitted to 
continue a nonconforming use subsisting a t  the time of the enactment 
of the ordinance. Petitioner sought n permit for an additional construc- 
tion upon contentions that the construction was merely to complete facili- 
ties under his original plan subsisting a t  the time of the enactment of 
the ordinance. Held: Whether the petitioner was seeking the right to 
complete facilities for the subsisting nonconforming use, o r  was seeking 
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to enlarge a nonconforming use in violation of the ordinance, is a ques- 
tion of fact to be determined by the administrative board. Ibid. 

§ 34. Enforcement, Validity a n d  Attack of Ordinances. 
Findings held suficient to support order enjoining enforcement of ordin- 

ance again9t maintenance of business signs over sidewalks. Restaurant v. 
Charlotte, 324. 

Whether petition for permit was for completion of facilities for subsisting 
nonconforming use or was for enlargement of nonconforming use held for 
determination of administrative board. In r e  Appeal of Hastings, 327. 

An individual may not seek to restrain the violation of a municipal 
zoning ordinance upon mere allegation of the conclusions tha t  defendant's 
use was a violation of the ordinance and would result in  irreparable injury 
to plaintiff, but plaintiff is required to; allege the facts supporting the con- 
clusions of defendant's violation of the ordinance and irreparable injury 
to plaintiff. P h a r r  u. CfaribaMi, 803. 

36. Issuance of Bonds a n d  Levy of Taxes. 
A city may issue bonds for water and sewer facilities without a vote 

when the proceeds of the bonds a re  to be used for  the beneflt of its citi- 
zens but may not extend such services to those residing outside the city 
for profit without a vote. Ealclq v. Raleigh, 683. But may expend such 
funds to newly annexed areas upon annexation. Ibid. Upohurch u. Ralsigh, 
684. 

37. Application of Revenue. 
Proceeds of water and sewer bonds may be expended in newly annexed 

areas notwithstanding neither bond ordinance nor ballots disclosed such 
intent. L'pclr urch v. Raleigh, 684. 

,a 

NEGLIGENCE 

§ 1 Acts a n d  Ommissions Constituting Negligence in General. 
The violation of a statute which imposes upon a person a ~peciflc duty 

for the protection of others is negligence per se. Drum u. Bisaner, 305. 

7. Proximate Cause a n d  Foreseeability of Injury. 
Although foreseeability is a n  essential element of proximate cause i t  

is not required that  the injury in  the exact form in which it occurred 
be foreseeable but only that  consequences of a generally injurious nature 
might have been expected. Bondurant v. Mastin, 190. 

Defendant's negligence need not be the sole proximate cause in  order 
for the issue of negligence to be answered in the affirmative. Richwdeon 
9. Grayson, 476. 

9 8. Concurring a n d  Intervening Negligence. 
The test of whether the negligence of one tort-feasor is insulated a s  

a matter of law by the independent act  of another is whether such in- 
tervening act and the resultant injury could have been reasonably fore- 
seen. Bryant v. Woodlief, 488. 

The primary negligence of one party cannot be insulated by the negli- 
gence of the other so long as  the primary negligence continues to con- 
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stitute a proximate cause of the injury, or so long a s  the intervening 
negligence could have been reasonably foreseen under the circumstances. 
Watters v. Parrish, 787. 

@ 11. Contributory Negligence in  General. 
Contributory negligence em vi t e m i n i  presupposes negligence on the part 

of the defendant. Pruett v. Inman, 520. 

§ 14. Sudden Peril and  Emergencies. 
A party is not entitled to the benefit of the doctrine of sudden emer- 

gency if he himself brings about the emergency or contributes to its creation. 
Watts  v. Wat t s ,  352. 

§ 21. Presumptions and Burden of Proof. 
Negligence is  never presumed from the mere fact of an accident or 

injury, but plaintiff has the burden of proving negligence and proxinlnte 
cause and also that  his injuries resulted from the alleged negligence. Wat t s  
v. Watts ,  352. 

Contributory negligence is  a n  affirmative defense which defendant muvt 
plead and prove. Pruett v. Inman, 520. 

5 23. Questions of Law and  of Fact. 
What is negligence is a matter of law, and where the facts are  ad- 

mitted or established it is for the court t o  say whether negligence ex- 
ists and if so whether such negligence was the proximate cause of injury. 
Rogers v. Green, 214. 

Proximate cause is ordinarily to be determined b$ the jury as  a fact 
from the attendant circumstances, and conflicting inferences of causation 
arising from the evidence carry the issue t o  the jury. Pruett v. Inman, 520. 

8 Ma. Sufllciency of Evidence and  Nonsuit on  Issue of Negligence in 
General. 

Nonsuit is proper in a n  action to recover for negligence only if the 
evidence is free from material conflict and the only reasonable inference 
to be drawn therefrom is that  there was no negligence on the part of 
the defendant or that  the  negligence of the defendant was not the proxi- 
mate cause of the injury. Lane v. Dorney, 90. 

On motion to nonsuit in a negligence action the evidence must be con- 
sidered in the light most favorable to plaintiffs and the  motion overruled 
if the evidence, so coneidered, tends to support all  essentials of actionable 
negligence. Drum v. Bisaner, 305. 

While discrepancies, even in plaintiff's evidence, a re  ordinarily for the 
jury to resolve in the exercise at its function in determining the weight 
to be given the testimony, this rule does not apply when the only testi- 
mony favorable to plaintiff on a material point is in direct conflict with 
the physical facts established by plaintiff's uncontradicted evidence, and 
when such aspect of the evidence favorable to plaintiff is  inherently im- 
possible upon the undisputed physical facts, nonsuit is proper. Jones a. 
Schaffer, 368. 

Xonsuit may not be allowed if plaintiff's evidence is sufficient to astab- 
lish as  a proximate cause of his injuries any one of the negligent acts 
enumerated in the complaint. Krider v. Martello, 474. 
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§ 84c. Sufficiency of Circumstantial Evidence of Negligence. 
I t  is not required that negligence be proven by direct evidence, but 

proof of facts and circumstances establishing negligence and proximate 
cause as  the more reasonable probability is sufficient to  take the issue 
to the jury. Austin v. Austin, 283 ; Lane v. Domey, 90; Drum v. Bisaner, 305. 

Direct evidence of negligence is not required, but negligence may be 
inferred from the facts and attendant circumstances. and if the facts 
Drown establish negligence and proximate cause a s  the more reasonable 
probability nonsuit cannot be entered notwithstanding that the possibili- 
ty of accident may also arise on the evidenctb. Patton 27. Dail, 425. 

Whether circumstantial evidence of negligence is eufecient to take the 
case out of the realm of conjecture and into the field of legitimate infer- 
ence from established facts must be determined in relation to the attendant 
facts and circumstances of each case. Drum v. Bhansr,  306. 

The evidence must take the case out of the realm of conjecture and 
into the field of legitimate inference from established facts in order to 
be sufficient to be submitted to  the jury, and nonsuit must be entered 
upon evidence which raises a mere conjecture or possibility of the ex- 
istence of actionable negligence. Smith v. Hickory, 316. 

Circumstantial evidence that  fire was result of negligence of defendant 
held sufficient t o  be submitted to  the jury. Patton v. Dail, 426. 

5 26. Nonsuit fo r  Cont~ lbu tory  Segligence. 
.4 defendant may avail himself of his plea of contributory negligence 

by motion for  compulsory nonsuit when the facts necessary to  how con- 
tributory negligence are established so clearly by plaintiff's own evidence 
that no other conclusion can reasonably be drawn therefrom. Pruett v. In -  
man, 520. 

Nonsuit on the ground of contributory negligence is proper only when 
the facts necessary to show contributory negligence appear so clearly 
that no other conclusion can be reasonably drawn from the evidence. Bon- 
d w a n t  v. Mastin, 190. 

Nonsuit on the ground of contributory negligence is properly denied un- 
less plaintiff's own evidence establishes the facts necessary to show con- 
tributory negligence a s  a matter of law so clearly that  no other concln- 
sion can be reasonably drawn therefrom. Ray v. Membership Gorp., 380. 

Nonsuit on the defense of contributory negligence is proper only when 
plaintiff proves himself out of court, and nonsuit may not be entered on 
this ground if i t  is necessary to rely in any aspect upon defendant's evi- 
dence, notwithstanding that  defendant's evidence on such aspect is not 
in conflict with plaintiff's evidence but tends to explain or clarify it. Pruett 
v. Inman, 520. 

Plaintiff's evidence must be considered in the light m w t  favorable to 
him in passing upon defendant's motion to nonsuit on the ground of con- 
tributory negligence, and contradictions in plaintiff's evidence will be re- 
solved in plaintiff's favor in passing upon such motion. Ibid. 

8 27. Nonsuit for  Intervening Negligence. 
The question of whether the independent act of one tort-feasor in- 

sulates the negligence of another is ordinarily for  the determination of 
the jury, and i t  is  only when the evidence is susceptible ,to the eole 
reasonable conclusion that the intervening and independent act could not 
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have been reasonably foreseen tha t  nonsuit is proper on this ground. Bryant 
v. Woodlief, 488. 

g 28. Instructions i n  Negligence Actions. 
An instruction on the issue of negligence which places the  burden upon 

plaintiff to prove that  defendant's negligence was the proximate cause 
of plaintiff's injuries held prejudicial, since the issue of negligence must 
be answered in the affirmative if defendant's negligence is a proximate 
cause of the injuries. Richardson v. Grayson, 476. 

An instruction to answer the issue of negligence in the afflrmative if 
the jury should And that defendant's negligence was the proximate, rather 
than a proximate cause, of the accident, is favorable to  defendant, and 
defendant, not being prejudiced thereby, will not be heard t o  complain. 
Dinkins u. Booe, 731. 

g 29. Issues. 
The issues of contributory negligence and last clear chance do not arise 

when there is insufficient evidence to be submitted to the jury on the 
issue of negligence. Reaves v. Ream, 479. 

8 37a. Definition of Invitees. 
A member of a dance band engaged to play for a dance a t  a country 

club is a licensee of the club while on its premises for  the purpose of his 
employment. Cupita v. Country Club, 346. 

An invitee going on a part  of the premises outside the scope of the invi- 
tation is not a n  invitee but a licensee. Ibid. 

g 37b. Duties of Proprietor t o  Invitees i n  General. 
The proprietor of a store is not a n  insurer of the safety of his cus- 

tomers but owes them the duty to exercise ordinary care to keep the prem- 
ises in a reasonably safe condition and to give warning of hidden perils 
of unsafe conditions insofar a s  they can be ascertained by him from 
reasonable inspection and supervision. Case v. Cato's, Inc., 224. 

The proprietor owes a positive duty to an invitee to  exercise ordinary 
care to have its premises in  a reasonably safe condition for use by the 
invitee in a manner consistent with the purpose of the invitation, and to 
give him, when using the premises for such purpose, timely notice and 
warning of latent or concealed perils insofar as  can be ascertained by 
reasonable inspection and supervision or are  known by It  and not by him. 
Cupita v. Country Club, 346. 

A proprietor is not an insurer of the safety of an invitee. Zbid. 
A proprietor is  not under duty to an invitee t o  keep his premises in 

a reasonably safe condition for uses which a re  outside the scope and pur- 
pose of the invitation, for which the property was not designed, and which 
could not reasonably have been anticipated, except where he is present 
and actively cooperates with the invitee in the particular use of the premises. 
Zbid. 

8 371. Sufficiency of Evidence a n d  Nonsuit in Actions by Invitses. 
Evidence tending to show that  the floor upon which a customer fell 

had been waxed the previous night, without any evidence tha t  the wax- 
ing was done other than in the usual and customary manner with ma- 
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terial approved and in general use, and without any evidence of any ac- 
cumulation of wax a t  the spot where plaintiff fell or any evidence of negli- 
gence in the application of the wax, is insufficient to be submitted to the 
jury on the issue of the proprietor's negligence. Case z;. Cato's Znc., 224. 

Evidence tending to show that  a customer slipped and fell when she 
stepped on a coat hanger lying partly in the waxed aisle and partly hidden 
by a display of dresses, without any evidence as  to who was responsible 
for the hanger being on the floor or how long i t  had been there, is in- 
sufficient to be submitted to the jury on the issue of the store proprietor's 
negligence. Ib id .  

Evidence held insufficient predicate for liability of proprietor to invitee 
going on part of premises outside the scope of the invitation. Cupita v. 
Country Club, 346. 

Q 37g. Nonsuit fo r  Contributory Negligence of Invitee. 
Evidence held to disclose contributory negligence on matter of law on 

part of invitee in goink on part of premises outside the scope of the invi- 
tation. ('uyita v. Country Club, 346. 

9 88. Duties and Liabilities fo Licensees. 
Where an invitee goes to a place on the premises not covered by the 

invitation and not embraced within the ordinary aberrations or casual- 
ties of travel, such person becomes a licensee, and the proprietor's duty 
ib only to refrain from acts of wilful or wanton negligence an8  to r e  
frain from doing any act which increases the hazard to such person while 
on the premises. Cupita v.  Country Club, 346. 

f. Conditions Constituting Private  Suisancc. 
The ulaintenance aud,operation of a State prison is not a nu:sance p o  ac. 

PA u r r  v .  Boribuldi ,  803. 

9 7. Abatement of Kuisances. 
Mainteuance of prison may not be enjoined in absence of allegation of 

any unauthorized or unlawful conduct on part of officials. Pkar r  z;. Gur.ibaldi, 
803. 

PAHTIES 

Q 2. Part ies  Plaintit!. 
An action must be  prosecuted in the name of the real party in in- 

terest. G.S. 1-57. Skinner v. Tvansformadovu, s .  A., 320. 

5. Representation by Members of a Class o r  by Person Representing 
a Class. 

Heirs who a re  aui juris a re  not represented by a guardian ad litem for 
all unknown heirs of the deceased, the guardian having expressly denied 
his authority to represent the competent heirs erbi juria. Bank v .  Jordan, 419. 

PARTNERSHIP 

8 6. Liability of Partners for  Torts Commited by One of Partners. 
An unsatisfied judgment against a servant o r  one partner does not 
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bar the injured person from suing the master or the other partner, but 
such judgment may be properly pleaded by defendant in the subsequent 
action, since the liability of the employer or the other partner cannot 
exceed that of the actual tort-feasor. G r i n n  v. McBrauev, 54. 

P A Y M E N T  

3 3. Application of Payment. 
Where payments a re  made by the maker of a series of notes under a n  

agreement that  such payments were to be applied to all the notes, such 
payments being held by the paree without application to any specific note, 
such payments will be applied by the law rateably to each of the notes 
so a s  to s tar t  the statute of limitations running anew as to each note, 
since neither the debtor nor the creditor having directed application of 
payment, the law will make such application as  will best protect and 
maintain the rights of the interested parties. Pickett 2,. Rigabee, 200. 

P L E A D I N G S  

@ 2. Statement of Cause of Action. 
Plaintiff must plead a ~nunicipal ordinance relie: upon by him. Phaw I , .  

Bavibaldi, 803. 

3 6. Verification of Complaint o r  Petition. 
I t  is not required that a petition in a n  ex parte proceeding be unitled. 

Gillikin 2;. Gillikin, 1.  

g 6. Filing of Answer, T h e  of Filing and  Extension of Time. 
Where a defendant has a consent judgment against her set aside on 

the ground that she did not employ the attorney who filed answer and 
did not authorize him to consent to the judgment in her behalf, she 
may not rely upon the answer filed by the attorney, and the court, upon 
its finding that she has no meritorious defense, properly refuses t o  ex- 
ercise its discretionary power to permit her to file answer after the ex- 
piration of the time allowed, and properly enters jnclgnient by default. 
O x e v ~ s  v. Voncannon, 461. 

§ 8. Counterclaims and Cross-Actions. 
A counterclaim is in effect a statement of a cause of action on the part 

of the defendant against the plaintiff. Rail v. Membersi~ip Corp., 380. 
The allowance of nonsuit in favor of a defendant sought to be held 

liable under the doctrine of respondeat superior does not affect such de- 
fendant's counterclaim against plaintiff for  damages to property. William- 
son v. Varner, 446. 

The defendant in a civil action for assault and battery may not set 
up a counterclaim for malicious prosecution based upon a prior prose- 
cution of the defendant instigated by plaintiff for the same assault. Ker- 
eey u. Smith, 468. 

In order for a cause of action in tort to be available as  a counterclaim 
it must have arisen a t  the time of and out of the facts and circumstances 
constituting the basis of plaintiff's cause of action. Ihid. 
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lo. Oflice and  Necessity f o r  Reply. 
Where plaintiff alleges negligence on the part  of the defendant driver 

and that  the driver was the agent of defendant owner, there is no necessity, 
upon the  filing of a counterclaim by defendant owner to recover for damages 
Bo his vehicle, for plaintiff to  repeat the allegation of negligence and the 
imputation of such negligence to defendant. owner, and the filing of a re- 
ply to the counterclaim is not required. Williamson v. Vamer, 448. 

g 12. Offlce and  Effect of Demurrer. 

The office of a demurrer is to test the sufficiency of a pleading, ad- 
mitting, for the purpose, the truth of factual averments well stated and 
such relevant inferences of fact a s  may be deduced therefrom, but i t  does 
not admit any legal inferences or conclusions of law asserted by the pleader. 
YoDonald v. Carper, 29. 

Upon demurrer, the complaint will be liberally construed with a view 
to substantial justice between the parties. Jo~les  2;. Loan Asuo., 626. 

§ 24. Motions t o  Be Allowed t o  Amend. 
Notwithstanding that a demurrer comes on to be heard prior to the 

expiration of time for filing answer, G.8 .  1-161, the court may refuse 
plaintiff's motion for a continuance, interposed in order that  he might file 
a n  amended complaint, when the hearing is more than five days after ac- 
ceptance of service of the demurrer by the plaintiff, G.S. 1-129, although 
plaintiff, upon the sustaining of the demurrer, may thereafter apply for 
leave to amend. Upchurch v. Raleigh, 676. 

g 25. Scope of Amendment t o  Pleadings. 
An amendment to make the allegations conform to the proof will not 

be allowed when the proof is insufficient predicate for liability upon the 
theory sought to be alleged. Lynn v. Clark, 289. 

When the rights of innocent third persons are  not affected, an amend- 
ment relates back to the commencement of the action. Ray v. Membership 
Corp., 380. 

§ 28. Variance between Proof a n d  Allegation. 
Plaintiffs may recover, if a t  all, only upon the cause of action set up 

in their complaint, and allegata and probafa must concur to establish a 
cause of action. Gainey c. Brotherhood, 258. 

9 29. Issues Raised by Pleadings and  Ntvessity fo r  Proof. 

Where plaintiff offers in evidence allegations of answer he is bound by 
the averments which he  himself introduced in evidence, and defendant is 
entitled to the benefit thereof. Mecce v. Dickson, 300. 

g 34. Right  t o  Have Allegations Striken on Motion. 
Allegations relating to matters which the pleader is precluded from 

showing in evidence because of the par01 evidence rule should be strick- 
en upon motion. Product8 Corp. v. Chestnutt, 269. 

Allegations and an exhibit which the pleader could not support by or offer 
in evidence a t  the trial should be stricken on motion. Wade v. Wade. 330. 
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PRINCIPAL AND AGElNT 

§ 4. Proof of Agency. 
The fact of agency cannot be proved by the extra-judicial declarations 

of the alleged agent. WiZliams v. Highway Corn., 514. 

PRINCIPAL AKD SURETY 

g 2. Actions on  Surety Bonds in  General. 
Where the performance bond of a subcontractor provides that  the prin- 

cipal and surety should be jointly and severally bound, the obligee of the 
bond may sue the subcontractor and the surety jointly or separately. Crain 
(e Denbo, Inc .  v.  Constru~tion Co., 836. 

§ 1. Establishment and  Operations. 
The Director of Prisons, subject to the rules and regulations adopted 

by the State Prison Commission, is expressly authorized to designate where 
prisoners committed to his custody shall serve their sentence, and the 
Commission has the discretionary authority to determine whether the o p  
eration of a particular prison should be continued or enlarged and whether 
such prison should be operated a s  a "minimum security prison." P h a w  
v. Garibaldi, 803. 

The maintenance of a prison may not be enjoined in the absence of alle- 
gation of any unauthorized or unlawful conduct on the part of the prison 
officials. Ibid. 

PROCESS 

g 9. Service by Publication. 
Service by publication is in derogation of the common law and strict 

compliance with the s tatute  is required. Bad6 v. Jordan, 419. 
Notice by publication must set forth the names of those defendants 

who are known, and notice to all "unknown heirs or next of kin" of the 
deceased is insufficient in such instance; since notice by publication is not 
only to alert the individuals named, but also their friends and acquaintances 
who may see the publication and give them actual notice. Ibid. 

W 10. Service on Unincorporated Associations and  Cnions. 
An unincorporated labor union doing business in North Carolina by per- 

forming acts for which i t  was formed can sue and be sued a s  a separate 
legal entity in the courts of this State, and may be served with process 
in the manner prescribed by statute. Gainey v .  Brotherhood, 256. 

& 13?h. Service on Federal Agencies. 

The United States o r  an agency of the Federal Government cannot be 
sued except in  accordance with its consent, and the statutes relating to 
the maintenance of such suits and the service of process therein must be 
strictly construed. Finch v.  Small Business Administration, 50. 

The Small Business Administration is not a corporate entity but is a n  
agency of the United States, and while the statute provides that its ad- 
ministrator may sue and be sued, there is no statutory provision for i t  
to w e  or be sued in its own name, and therefore where service of process 
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is directed to the administration, its motion t o  dismiss for want of juris- 
diction is properly allowed. Ibid.  

PUBLIC OFFICERS 

g 4. Qualitlcation and Bonds. 
Provision of a n  act that  any qualified elector who had resided in the 

area for  not less than one year should be eligible to be nominated for 
masor or a meinber of the board of commissioners of a proposed munici- 
pality, places a statutory qualification for  office in conflict with Article 
VI, Sections 2 and T of the State Constitution and is void. Starbuck v. 
Havelock. 176. 

RAPE 

§ 1. Elements of the  Offense of Rape. 
The slightest penetration of .the sexual organ of the female by the sexual 

organ of the male is sufficient to constitute this element of the  offense of 
rape. S. v. Burell, 115. 

8 4. Sufficiency of Evidence and  Nonsuit i n  Prosecutions fo r  Rape. 
The evidence in this case, considered in the light most favorable to the 

State, i e  held sufficient to warrant the submission to the jury of the ques- 
tion of defendant's guilt of rape. S. v. Bzcrell, 115. 

g 8. Elements of Offense of Carnal Knowledge of Female under  Twelve 
Years of Age. 

The act of carnally knowing and abusing a female child under the age 
of 12 years is rape irrespective of force, intent, or her consent. S. v. Browder,  
35. 

g 10. Competency and  Relevancy of Evidence i n  Prosecution f o r  Carnal  
Knowledge of Female under  Twelve. 

I n  a prosecution for carnal knowledge of a female under 12 years of 
age, her testimony to the effect that defendant had repeatedly had inter- 
course with her during the prior several years is competent in corrobora- 
tion of the offense charged, and the first such occasions will not be held 
too remote when the evidence discloses that  such acts were repeated with 
regularity up to the date specifled in the indictment. S.  v. Browder,  33;. 

g 11. Sufficiency of Evidence a n d  Nonsuit in Prosecution for  Carnal 
Knowledge of Female under  Twelve. 

The evidence in this prosecution for carnal knowledge of a female under 
the age of 12 years held amply sufficient to carry the case to the jury. LS. 
v. Browder, 35. 

SALES 

g 123h. Transfer of Wtle - Rights of Purchaser. 
Where personalty is acquired by a bow fide purchaser for ralue with- 

out notice, who thus obtains good title, every subsequent purchaser from 
him is entitled to the same protection, irrespective of notice, unless he 
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SALES-Colt tin ucd. 

was a former purchaser of the same property with notice. Bank v. Ramsell, 
339. 

§ 30. Actions f o r  Injuries from Defects. 
The manufacturer of a truck is under duty to the ultimate purchaser, 

irrespective of contract, to use reasonable care in the manufacture of the 
article and to make reasonable inspection so as  not to subject the purchaser 
to injury from a hidden or  latent defect. Gtoyn v. Motors, Zllc., 123. 

Manufacturing of brakes held not to constitute notice to the purchaser 
of latent defect, and manufacturer's liability for injuries from latent de- 
fect held not insulated by failure of repairman to remedy the defect. Zbid. 

STATE 

8 3. Claims against the  State. 
The State Highway Commission is an agency of the State and is sub- 

ject to suit only in the manner prescribed by s tatute;  therefore, when 
statutory procedure is available to recover compensation for the taking 
of a property right by the Commission the owner may not maintain a 
common law action against the Commission. I17illinnzs v. Highway Con?., 
772 : E'errell v. lZig11 way Con,., 830. 

A suit against the menlbers of the State Prison Commission and the 
Director of Prisons to enjoin the maintenance and operation of a prison 
and the enlargement thereof, without allegation of any unlawful con- 
duct on the part of the individual defendants, is a suit against the State 
and may not be maintained, there being no constitutional or legislative 
waiver of the State's immunity to suit in such instance. Phar r  v. Garibaldi, 
803. 

5 3a. Tor t  Claims Act. 
Under the State Tort Claims Act, the State waives its immunity from 

liability for  injuries resulting from the negligence of its officers, employees 
and servants if under the same conditions a private person would be liable, 
and the Industrial Commission is given jurisdiction to hear and pass 
on such tort claims. Ivey v. Prison Dept., 615. 

Liability for the death of a prisoner killed as the result of the negligence 
of a State employee while the prisoner was performing an assigned task 
is not limited to funeral expenses under the Compensation Act, but recov- 
ery may be had under the State Tort Claims Act. Ibid. 

STATUTES 

g 3. Enactment  by Reference. 
On July 13, 1957 the N. C. Building Code of 1953 had the force of law 

by virtue of G.S. 143-138(f). Drum v. Bisaner, 305. 

§ 5a. General Rules of Construction. 
A statute must be interpreted to  effectuate t h e  legislative intent. Coach 

Co. v. Curvie, 181; Bhue v. Scheidt, 561. 

8 Ud. Construction of Statutes  - Statutes in  Part Materia. 
Statutes in pari materia a r e  to be construed together and harmonized, 

if possible, so a s  t o  give effect to all  of the provisions of each. Justice v. 
Bcheidt, 361. 
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STATUTES-Con tinued. 

5 8. Construction i n  Regard t o  Constitutionality. 
Where one part of a statute is valid and another part thereof is in- 

valid, but the two parts a re  independent and separable, the valid por- 
tion of the act  will stand. Starbuck v. Havelock, 176. 

§ 13. Repeals by Implication and Construction. 
Repeals by implication a r e  not favored by the law and will not be in- 

dulged if there is any other reasonable construction. Ivey v. Prison Dept., 615. 

TAXATION 

1 ClassiAcation of Businesses and  Trades fo r  Taxation. 
Even if the fee charged applicants for real estate brokers' and agents' 

licenses be regarded as  a tax, i t  is equal and uniform in application up- 
on al l  of the same class, and places no arbitrary or unreasonable burden 
upon the pursuit of the occupation, and is valid. 8. v. Warren, 690. 

6 4. Necessary Expenses and  Necessity fo r  Vote. 
The contention that  the issuance of water and sewer bonds by a mu- 

nicipality for improvements within annexed areas would violate Art. VII, 
See. 7 of the State Constitution because the residents of the areas an- 
nexed had not voted in the bond election, is untenable when the bonds 
have been approved by the electors residing within the city limits a s  they 
existed a t  the time of the election. Eakley v. Raleigh, 683. 

A municipality has the power to expend funds for  the construction and 
operation of water and sewer facilities without a vote when such facilities 
are  for the benefit of the citizens of the municipality, G.S. 160-239, G.S. 
160-255, but extension of such facilities outside its corporate limits for  the 
purpose of profit is a proprietary function requiring a vote of its citizens. 
Ibid. 

When a bond election authorizes the issuance of water and sewer bonds 
for the benefit of the citizens of the municipality, but does not author- 
ize such bonds for financial gain by the city from the sale of such ser- 
vices to those residing beyond its corporate limits, the expenditure of the 
proceeds in areas intended to be annexed by the city is properly restrained 
until the date such annexation is effected. Ibid. 

The courts determine whether a given project is  a necessary expense 
of a county, but the board of commissioners of the county determines 
in its discretion whether such project is necessary or needed in the desig- 
nated locality. DeLoatch v. Beamon, 754. 

An expenditure by a governmental agency for the maintenance of pub- 
lic peace, the administration of justice, the discharge of a governmental 
function, or in the exercise of a portion of the State's delegated sovereignty, 
is a necessary expense within the meaning of the Constitution. Ibid. 

The County Commissioners of Alamance <!ounty a re  directed to  provide 
a county-wide revaluation of al l  real property in the County and a r e  au- 
thorized to employ expert appraisers to assist county officials in the dis- 
charge of this duty, and therefore sums paid by the  County to a n  apprais- 
ing company as  conpensation for the performance of this duty pursuant 
to contract are  for a necessary expense and need not be authorized by 
a vote. Ibid. 
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!j 5. Public Purpose. 
Where funds expended by a municipal redevelopment commission under 

provisions of the Urban Redevelopment Law are  not derived from tax 
revenues, the provisions of Art. V, Sec. 3, of the Constitution of North 
Carolina a re  not applicable. Redevelopment Com. v.  Bank, 695. 

5 . Exemptions of Charitable, Educational and  Religious Institutions 
from Taxation. 

In  determining whether property is  exempt from ad valorem taxes, the 
use to which the property is devoted rather than the character of the 
owner is controlling, while in determining exemption from franchise tax- 
es, G.S. 105-126, the character of the owner is controlling, and in deter- 
mining exemption from income taxes, G.S. 105-138(3), the character of 
the recipient of the income and the use the recipient makes of such income 
is controlling. In re Vanderbilt University, 743. 

5 2 3 3 8 .  Construction of Taxing Statutes i n  General. 
The interpretation given tax statutes by the Commissioner of Revenue 

will be given due and careful consideration, but such interpretation is 
not controlling and cannot be followed when i t  is in conflict with the clear 
intent and purpose of the statute under consideration. In re Vanderbilt Uni- 
versit y, 743. 

27. Levy and  Assessment of Franchise Taxes. 
The requirement imposed by a municipality upon a telephone company 

that i t  furnish the city service free or a t  a reduced rate  in exchange for 
the use of the city streets for pole lines amounts to a n  imposition of a 
franchise tax by the city in violation of statute. Utilities Corn. v .  Wilson, 640. 

An educational institution of another state which engages in the busi- 
ness of renting real estate in this State is exempt from franchise taxes 
under G.S. 103-128 when no part of its net earnings inures to the bene- 
fit of any individual o r  private stockholder and i ts  business here is car- 
ried on solely in its capacity of a nonprofit educational institution. In re 
Vanderbilt University, 743. 

5 29. Levy a n d  Assessment of Income Taxes. 
Where the net operating income of a bus carrier is ascertained in ac- 

cordance with the statutory formula after State taxes other than income 
taxes have been included in computing its operating expenses, such car- 
rier is not entitled under the provisions of G.S. 105-136 (prior t o  its re- 
peal by Chapter 1340, S.L. 1957) to deduct again from its net operating 
income allocated to  i ts  business within this State the amount of State 
taxes other than income taxes, the proviso of the act  applying only when 
the net operating income is ascertained without, deducting State taxes 
other than income taxes. Coach 00 .  v. Currie, 181. 

The income realized by a n  educational institution of another state from 
the rental of real estate owned by i t  in this State is exempt from income 
taxes under G.S. 105-138(3), when such income is placed in the general 
fund of such educational institution and is used exclusively for education- 
a l  purposes. I n  re Vanderbilt University, 743. 

5 40c. Foreclosure of Tax Liens. 
I n  a n  action to enforce the lien for taxes under G.S. 105-414, each 
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person having an estate in the land is a necessary party if his equity of 
redemption is to be barred, and where a t  the time of the institution of 
the proceeding the  persons named in the summons and complaint as  own- 
ers of the land a re  dead, and their heirs or devisees a re  not made parties, 
judgment of foreclosure and sale of the land thereunder cannot divest 
the title of the heirs or devisees. Page v. Miller, 24. 

TELEPHONE COMPANIES 

lc. Rates. 
Telephone company cannot grant service to municipality free or a t  re- 

duced rate  in exchange for use of city streets. Utilities Corn. v. TYilson., 640. 

TORTS 

§ 6. Right  t o  Contribution Among Tort-Feasor. 
Where the insurance carrier of one joint tort-feasor pays the balance 

due on the tort judgment and has i t  assigned to a trustee for the insured, 
the carrier has no right of contribution under G.S. 1-240 against other 
joint tort-feasors. The carrier's right arises under the subrogation pro- 
vision of the insurance contract. Squires v. Sorahan, 589. 

TRIAL 

8 2. Call of Cases. 
A court has inherent power to control the call of cases on its docket 

so as  to dispose of them with economy of time and effort for itself, for 
counsel and for litigants. matters  v. Parrish, 787. 

§ 4. rime of Trial and  Continuance. 
A motion for a continuance is addressed to the sound discretion of 

the trial judge, and his denial of the motion will not be disturbed in 
the absence of a showing of manifest abuse of discretion. Watters  v. Parrish, 
787. 

Where a passenger in one car  institutes action against the drivers of 
both cars involved in the collision and thereafter one of the drivers in- 
stitutes suit against the other, the denial of the motion of such driver 
that  his action be first called for trial will not be disturbed in the ab- 
sence of a showing of any unusual o r  extraordinary circumstances o r  any 
clear inequity, since plaintiff passenger cannot be compelled to stand as- 
side while another action is litigated except in a clear case of hardship 
to the other parties, the matter being addressed to the sound discretion 
of the trial court. Ib id .  

9 5 ?h . Pretr ia l  and  Stipulations. 
Where the parties in open court waive any right or claim they may 

have in a particular fund, the judicial disclaimer is binding upon them. 
Parker v. Parker, 399. 

5 7.  Argument and  Conduct of Counsel. 
Any impropriety in permitting counsel to read portions of irrelerant sta- 

tutes to the jury is cured by the action of the court in instructing the 
jury to answer the issues submitted under instructions of law by the 
court without reference to the irrelevant statutes. NcContbs v. l7rucki?rg Co., 
099. 
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8 11. Consolidation of Actions f o r  Trial. 
Even in those instances in which a consolidation of actione for trial 

is permissible, a motion for consolidation is addressed to the discretion of 
the trial court. Phetps v. McCotter, 66. 

8 19. Province of Court and  J u r y  in Regard to Evidence. 
The discretion to determine the competency of a witness on the basis 

of age o r  mentality, in the same manner a s  the power to determine the 
qualification of experb  or the  voluntariness of confessions, is  the power 
to  determine a factual question in accordance with established rules of 
law and is not a n  arbitrary power, and therefore when the court hears 
evidence to determine the question of competency its factual conclusions 
are  binding if supported by any evidence, but if the court applies to the 
facts found by i t  a n  incorrect legal principle, the conclusion is  review- 
able and will be corrected on appeal. Artesani v. Gritton, 463. 

8 21. 00ice and  Eifect of Motion to Nonsuit. 
Upon a motion to nonsuit the court does not pass upon the weight 

or credibility of the evidence, but is required to  determine only whether 
there is any evidence sufacient to make out plaintiff's cause of action. Gwyn 
v. hfotom, Znc., 123. 

Where a charitable hospital is immune from liability for negligence as  
a matter of law is not presented in the lower court by motion to nonsuit. 
Robinson v. Hospital Authority, 185. 

Appellant cannot challenge correctness of rulings on its motion t o  non- 
suit by challenging the exercise of the court's discretion in setting aside 
the verdict. House v. Ins. Asso., 189. 

8 21th. Necessity fo r  Motion t o  Nonsuit and  Renewal of Motion and  
Appeal. 

Where, in an action against two defendants, nonsuit is entered a s  to 
one and the trial proceeds against the other and results in  a mistrial, 
plaintiff may not present his contention that  the nonsuit entered in favor 
of the fiwt defendant was erroneous by moving to set aside the ruling 
theretofore made. Lynn v. Clark, 289. 

g m. Consideration of Evidence on  Motion t o  Nonsuit. 
While discrepancies and contradictions in the evidence a r e  for the jury 

and not the court to  resolve, where the evidence is insufficient to make 
out a cause of action in plaintiff's favor under any version of the evidence, 
nonsuit is proper. Gamble v. Bears. 706. 

While discrepancies, even in plaintiff's evidence, a r e  ordinarily for the 
jury to  resolve in  the exercise of its function in determining the weight 
to be given the testimony, this rule does not apply when the only testi- 
mony favorable to plaintiff on the question is in direct conflict with the 
physical facts established by plaintiff's uncontradicted evidence, and when 
such aspect of the evidence favorable to plaintiff is inherently impossible 
upon the undisputed physical facts, nonsuit is proper. Jones v. Xchaffer, 388. 

On motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, giving him the beneflt of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn there- 
from, and defendant's evidence is not to be considered except in so f a r  
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a s  i t  is not in conflict with that  of plaintiff, but tends t o  explain or 
make clear plaintiff's evidence. McComba v. Trucktag Co., 699. 

On motion to nonsuit, the evidence is to be Qaken in the light most 
favorable to plaintiff. Gamble v.  Beara, 708. 

On motion to nonsuit, plaintiff is entitled to have the evidence con- 
sidered in the light most favorable to her, and contradictions and dis- 
crepancies, even in plaintiff's evidence, do not justify nonsuit. Wattera o. 
Parrish, 787. 

Upon motions to nonsuit, entered by the  several defendants after a l l  the 
evidence of plaintiff and all the defendants is in, the court may con- 
sider so much of both defendants' evidence, or the evidence of either oi 
them, a s  is favorable to plaintiff or tends to clarify or explain evidence 
offered by plaintiff, but will disregard defendan&' evidence which tends 
to contradict or impeach plaintiff's evidence. Ibid. 

8 =a. Sufeciency of Evidence t o  overrule  Nonsuit i n  General. 
There must be legal evidence of every material fact necessary to  sup- 

port a verdict, and a verdict may not be based upon mere speculation 
or possibility. Roger8 v. Green, 214. 

8 %Ma. Nonsuit on  AfRirmation Defense. 
In  passing upon a motion to nonsuit based upon a n  afermative defense, 

the court must examine all  the evidence and may not rely upon defend- 
ant's evidence only, and nonsuit on this ground may not be allowed if 
different inferences' rrrise'upon the entire evidence. Hill v. Casualty Co., 649. 

g 28. F o r m  and  Effect of Judgment  of Nonsuit. 
The allowance of nonsuit in favor of a defendant sought to  be held 

liable under the doctrine of respondeat superior does not affect such de- 
fendant's counterclaim against plaintiff for damages t o  property. William 
son v. Varner, 446. 

g 28. Fbrm and Distinctions between Directed Verdict and  Peremptory 
Instructions. 

Where defendant's evidence is insufecient to raise a controversy upon 
the issue, the court, although it  may not direct a verdict for plaintif€', 
may instruct the jury to answer the issue in the afarmative if the jury 
should find by the greater weight of the evidence the facts to  be a s  all  
the evidence tends to  show, since such instruction leaves i t  t o  the jury 
to pass upon the credibility of the evidence. In. r e  Will o j  Harrlngtm, 105. 

8 30. Peremptory Instructions in  Favor of Defendant. 
Where the uncontradicted evidence tends to establish facts precluding 

recovery, the court may correctly instruct the  jury that  if they believe 
the evidence they should answer the issue accordingly. WesZey v. Lea, 540. 

8 31b. Statement of Evidence and  Application of Law Thereto. 
An instruction as  to the  statutory law applicable is s d c i e n t ,  i t  not 

being required that  the court read the applicable statutes to the jury. 
Kennedy v. James, 434. 

Where the court adequately charges the jury on a n  aspect of the  case 
arising upon the evidence, the failure of the court to give more explicit 
instructions in regard thereto will not be held for  error in  the absence 
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of a special request, notwithstanding that  appellant would have been 
entitled to have more explicit instructions given had request therefor been 
aptly made, especially when the more explicit instructions would have to 
be predicated upon the jury's rejection of appellant's own testimony. King 
v. Powell, 506. 

I t  is error for the court to charge upon an abstract principle of law 
which is not presented by the evidence in the case. YcGinmie v. Robincron, 574. 

The court is required to declare and explain the  law arising on the 
evidence a s  to all substantial features of the case, and a mere declara- 
tion of the law in general terms and a statement of the contentions of 
the parties are  insufficient. Rowe v. Fuquay, 769. 

§ 32. Requests fo r  Instructions. 
Where the record does not show that  a request for special instruc- 

tions were signed and tendered in apt time, a n  exception to the fail- 
ure of the court to give such instructions will not be sustained. I n  re  WiZZ 
of Hall, 70. 

I t  is not required that the court give instructions requested in the 
exact language, it being sufficient if the pertinent and applicable por- 
tions of the requested instructions a re  substantially given in the charge. 
Ibid; Dinkins o. Booe, 731. 

§ 33. Additional Instructions. 
In a protracted trial i t  is not error for the court, after the jury had 

been deliberating for a number of hours, to hare  the jury returned to 
the courtroom and to remind the jury of the gravity and importance of 
their position and the duty imposed on them to discuss and consider the 
evidence with deliberation, and t o  compose their differences and return 
a verdict if they can conscientiously do so. I n  r e  Will of Hall, 70. 

5 36. Form and  Sufficiency of Issues in  General. 
The issues arise upon the pleadings only and no exact formula can be 

prescribed for the form of the issues, but the issues submitted will be 
held sufficient if they present to the jurr  proper inquiries as  to  all d e  
terminative facts in dispute and afford the parties opportunity to intro- 
duce all pertinent evidence and to apply i t  fairly. Williams v. Highway Corn., 
514. 

The court is not required to submit an issue which does not arise upon 
the pleadings and is not supported by evidence. Bowling o. Bowling, 527. 

While the trial court is required to submit such issues as  a re  neces- 
sary to  settle the material controversies arising on the pleadings, where 
the issue submitted is determinative of the controversy and permits the 
parties to present all  contentions arising upon the pleadings and evidence, 
an exception to the issue submitted cannot be sustained. Wesley v. Lea, 640. 

5 44. Inpeaching t h e  Verdict. 
Jurors will not be allowed to attack or overthrow their verdict, nor 

will evidence from them be received for  such purpose. I n  r e  Will of Hall, 70. 

§ 49. Motions to  Set  Aside Verdict a s  Contrary to Weight of Evidence. 
Motion to set aside the verdict as  being contrary to the greater weight 

of the evidence is addressed to the discretion of the trial court. Creed v. 
Whitlock, 336. 
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-4 motion to set aside the verdict is addressed to the discretion of the 
trial court, and a contention based on a question of law is not present- 
ed by a n  exception to the refusal of the court t o  set aside the verdict. Ab- 
bitt v. Bar tk t t ,  40. 

Where the court sets aside the verdict in the exercise of its discre- 
tion there is no judgment from which an appeal can lie, and appellant 
may not present the correctness of the court's ruling on its motion to 
nonsuit by challenging the exercise of the court's discretion in setting aside 
the verdict. House v. Ina.  Asso., 189. 

s 62. Setting Aside Verdict by Court Ex  Mero Motu. 
The failure of the court t o  set aside a verdict in  i ts  discretion upon 

learning that  one of the jurors took into the jury room an Encyclopedia 
and read to the other jurors a definition of law involved in the suit, 
will not be disturbed on appeal, i t  appearing that the definition con- 
tained in the Encyclopedia was more favorable to appellants than the cor- 
rect rule of law and that the incident, although erroneous as a matter 
of law, was not sufficiently prejudicial to require the exercise of the dis- 
cretionary power of the court. I ~ L  re Hall, 70. 

4 Trial by Court  - Hearings, Evidenc-e and  Additional Mndings. 
Where the parties waive a jury trial and submit the cause to the court 

upon stipulated facts, the court has no authority to make additional find- 
ings of fact unless so authorized by the stipulations. Szcavtxberg 2;. Ins. 
Go., 150. 

If the facts stipulated a re  insufficient predicate for a judgment, the 
court should proceed to trial to have the crucial issues of fact determined 
by a jury. Ibid. 

g 55. Findings and Judgment. 
Where the parties stipulate that the court should determine the amount 

which should be awarded for maintenance and cure, the court's findings 
in regard thereto have the same force a s  a verdict of the jury. Bentm v. 
Willi8, I w . ,  166. 

TRUSTS 

§ 4. Resulting Trusts. 
Where husband invests entire proceeds of sale of land held by the en- 

tireties, a trust arises by operation of law in favor of the wife for her 
share of the proceeds in the absence of evidence that  she intended to 
make a gift to  him. Bowling v. Bowling, 527. 

The fact that  a beneficiary of a trust acquiesces in the investment of 
the trust funds does not support a n  inference or conclusion that  she is 
estopped to assert her rights under the rule of trust pursuit. Ibid. 

8 19a. Income a n d  Profits. 
Where discretion is vested in the trustees in determining what items 

should be considered income and what items corpus of the estate, the 
exercise of such discretion will not be disturbed unless in contravention 
of the intent of testator as  expressed in the instrument or unless the 
discretion is manifestly abused. Little v. Trust Co., 229. 
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UTILITIES COMhlISSION 

g 3. Hearings, Judgments and Orders. 
The Utilities Commission properly requires that a public utility should 

make no unreasonable discrimination in its rates or tariffs, but should 
charge the same rates to all  customers within a particular classification 
who receive the same kind and degree of service. G.S. 62-68, G.S. 62-69, 
6.8. 62-72. Utilities C ~ L .  v. Wilson, 640. 

The Utilities Commission properly proscribes a telephone company from 
furnishing service to certain municipalities within its territory free or 
a t  a reduced rate, and contractual agreements of a telephone company to 
do so in consideration for franchise rights to use the streets, alleys and 
roads in such municipalities for  its pole line and underground conduits, 
a r e  void, since such concessions constitute discrimination against other 
customers similarly situated, G.S. 62-69, and, further, since such concessions 
a r e  not in accord with the rates and tariffs Aled with the Utilities Com- 
mission. G.S. 62-68. Zbid. 

g 5. Appeal a n d  Review. 
If the superior court remands a cause to the Utilities Commission under 

G.S. 62-26.10, i t  should specify the ground upon which its order is based, 
and where upon a n  appeal from the Utilities Commission upon exceptions 
to the findings of fact and to other portion$ of the order, the superior 
court remands the cause to the Utilities Commission without passing u p  
on the exceptions and without reference to G.S. 62-26.9 or  G.S. 62-26.10, 
the Supreme Court may vacate the order and remand the cause to the 
superior court for further proceedings in accordance with law. Utilities Corn. 
v .  Transport Co., 756. 

VENDOR AND PURCHASER 

8 2. Requisites and  Validity of Contracts t o  Convey. 
Letter by owner of farm to son-in-law held insufficient to constitute a 

contract to convey the farm or a n  offer to convey. Yeager v.  Dobbins, 824. 

$ 23. Remedies of Purchaser - Specific Performance. 
A contract whereby the owner of land grants to another for a valuable 

consideration the right to  purchase the land within a specified time upon 
stated terms and conditions, is irrevocable, and upon acceptance in ac- 
cordance with its terms gives rise to a contract sper'fically enforceable. 
Byrd v. Freeman, 724. 

The right to  specific performance must be determined by the court in 
accordance with the equities arising upon consideration of all  the facts 
and circumstances of each particular case. Zbid. 

Evidence held to disclose acceptance by purchasers in accordance with 
terms of option contract. Zbid. 

Purchasers waiving agreement for division of agricultural allotments in- 
serted in contract for their benfit may enfore specific perfomance. Zbid. 

WAIVER 

g 2. Acts Constituting Waiver. 
Acts of a party cannot constitute a waiver of a right when such party 

a t  the time has no knowledge of the existence of the right. Swartzberg 11. 

Ine. Co., 150. 
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WATERS AND WATER 00URSES 

§ 5a. Subterranean Waters  in Qeneral. 
Subterranean waters a r e  generally classifled a s  (1) streams or  bodies 

of water flowing in fixed or definite channels, the existence and loca- 
tion of which a r e  known or ascertainable from surface indications o r  other 
means without excavations for  that  purpose, and (2) percolating waters, 
which ooze, seep or filter through the soil beneath the surface, or which 
fiow in a course that  is unknown or undefined, and not discoverable from 
surface indication without excavations for that purpose. Jonee v. Loan Aeeo., 
626. 

g 5b. Subterranean Streams. 
The rights and liabilities of adjacent land owners in regard to sub- 

terranean streams a r e  governed, so f a r  as  practical, by the rules govern- 
ing surface streams. Jones 9. Loan A880., 626. 

A person who obstructs the fiow of a subterranean stream, in like 
manner a s  a person who obstructs the  flow of a surface stream, is liable 
in damages for  the resulting flooding of lands of a contiguous owner, 
since ordinarily he  knows to a substantial certainty that  such action 
will result in  the flooding of the  adjacent land. Ibid. 

Allegations to the effect that  defendant obstructed a subterranean stream, 
resulting in the flooding of the basement of plaintife's house on a n  adja- 
cent lot, a r e  held sufecient to s ta te  a cause of action for  the obstruction 
of a subterranean stream, i t  not being required that  the complaint set 
forth the legal definition of a subterranean stream. IbM. 

Evidence held insufficient to establish predicate for  application of law 
of subterranean streams. Ibid. 

§ 5c. Perculating Waters. 
A land owner who obstructs or diverts percolating waters ordinarily 

does not know to a substantial certainty what the consequences will be, 
and he is not liable for  damage resulting to a contiguous land owner 
so  long a s  his acts do not exceed the bounds of a reasonable exercise 
of his proprietary rights o r  a reasonable use of such precolating waters, 
and therefore do not violate the maxim "sic utere tuo u t  alienurn non luedas." 
Jones v. Loan Asso., 626. 

The complaint in this action, together with its amendment, is  held to 
state facts sufficient to constitute a cause of action for the obstruction 
of percolating water in  a negligent manner and the failure to use reason- 
able care to provide adequate drainage. Ibid. 

Evidence held sufficient to make out cause of action for  negligent ob- 
struction of percolating waters. Ibid. 

WILLS 

8 4. Requisites and  Validity of Contracts t o  Devise. 
A letter written by the owner of a farm to his son-in-law expressing 

the owner's desire to divide the  farm among his son-in-law and his two 
sons, o r  those of them who would like to keep the  farm and work it, 
requesting the son-in-law to come t o  the farm a s  soon a s  possible, ex- 
pressing the desire to turn the farm over to  the son-in-law to make what 
he could from it, and then, when the  two sons had finished school, the 
three could carry on from there, and suggesting that  the son-in-law might 
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not like i t  after a trial and tha t  i t  was impossible to tell whether the 
sons, or either of them, would like farming, CB held insuficient t o  consti- 
tute a contract o r  offer to convey the farm or  devise i t  to the son-in-law. 
Yeager v. Dobbiw, 824. 

8 7. 8abecribing Witnesses. 
Where there a r e  only two subscribing witnesses, they may not take 

under the will. Brown v. Byrd, 454. 

gj 17. Caveat in General. 
The fact that  a n  executor named in a paper writing has qualifled under 

the instrument does not estop him from thereafter filing a caveat to the 
will upon his discovery of a n  instrument later executed by the  testator, 
even though he is named sole beneflciary in the later instrument, when 
he acts in  good faith and with due diligence after the discovery of the 
second paper writing, since i t  was his legal duty to deliver the second 
instrument to  the court upon its discovery. G.S. 31-15, G.S. 14-77, and since 
he took no action prejudicial to  the  heirs after the discovery of the second 
will. I n  re WiZZ of Owimgton ,  646. 

8 a l b .  Nental  Capacity. 
The mental capacity of a testator to  execute a will must be determined 

in accordance with the circumstances facing him a t  the time of the exe- 
cution of the instrument, unaffected by the happening of subsequent con- 
tingencies. I n  re WCIZ of Hawington, 105. 

gj 22. Burden of Proof in Caveat Proceedings. 
The burden is upon appealing caveators t o  show prejudicial error in  the 

exclusion of evidence. I n  re  WilZ of Hall, 70. 

gj B b .  Competency and Relevancy of Evidence on  Issue of Mental 
Capacity. 

Testimony of testatrix's mental incapacity before and after the execution 
of the instrument is competent only insofar a s  i t  tends to throw light 
upon her testamentary capacity a t  the time of executing the instrument, 
and therefore such testimony must be limited to a reasonable time be- 
fore and after the crucial time, and what is a reasonable time must be 
determined in accordance with the facts and circumstances of each particu- 
lar case. I n  re Win  of Hall, 70. 

Prior occurrences held too remote in point of time to be competent on 
issue of mental capacity. Ibid. 

A witness may relate incidents of conversation, conduct and demeanor 
of testator which tend to show testamentary capacity or want thereof, and 
it  is not necessary that  such witness have or express a n  opinion a s  to 
the mental capacity of testator, o r  that  the incident or incidents related 
be known t o  another witness who expresses ~ u c h  opinion. Ibid. 

The exclusion of testimony of one witness a s  t o  a n  incident bearing 
upon testatrix's mental incapacity will not be held for prejudicial error 
when the incident excluded is remote in point of time to the execution 
of the paper writing and a n  abundance of testimony of other witnesses 
is admitted in regard to  incidents less remote. Iblcl. 

Fact  that  testator devised lands held by entireties held not evidence of 
mental incapacity under facts of this case. I n  re WilZ of Harrington, 106. 
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The widow's election to dissent from the will is without probative value 
on the issue of the mental capacity of the husband to make a will, and the 
exclusion of evidence of such dissent is proper. I b g .  

g a&. Competency and  Relevancy of Evidence of F r a u d  and  Undue 
Influence. 

While former inconsistent will may be competent on issue of undue in- 
fluence, par01 testimony of such prior will is incompetent when its unavall- 
ability is  not shown. Hall, In re Will of, 70. Testimony of declarations 
of testator in regard to remote occurrence may be competent to show 
state of mind a t  time of executing instrument, but such testimony is in- 
competent to  prove facts stated therein and is properly excluded i n  ab- 
eence of request that  i t  be admitted for  restricted p u m s e .  Hall, In  re 
Will of, 70. Prior incidents between testator and beneficiary may be com- 
petent to show undue influence if not too remote in point of time. Ibid. 

8 !24. SuiEciency of Evidence, Nonsuit and  Directed Verdict in  Caveat 
Proceedings. 

While i t  is technical error for the court to direct a verdict on the issue 
of the due execution of the paper writing propounded, where the evidence 
is to the effect that  all the requirements of the law were strictly com- 
plied with in the formal execution and publication of the  will, and the 
parties so stipulate, a n  instruction that  the jury should answer the issue 
of due execution in the gfarmative cannot be prejudicial. In re Will ot  
Harrington, 105. 

g 81. General Rules of Constmction. 
The intent of testator is his will and must be effectuated if not in  con- 

travention of some well-settled rule of law. Miller e. McLean, 171. 
A will must be construed to ascertain the intent of the testator a s  gath- 

ered from the four corners of the instrument, read in the light of all  
facts and circumstances surrounding and known to the testator. Little v. 
Trust Co., 229; Bank v. Hannah, 556. 

g 82. Presumptfons. 
The presumption against partial intestacy is merely a rule of construc- 

tion, and cannot have the effect of transferring property in the face 
of contrary provisions of the will. Little v. Trust Co., 229. 

The law presumes tha t  the  possibility of issue is not extinct until death. 
Bank v. Hannah, 556; Parker v. Parker, 399. 

g 83b. Rule i n  Shelby's Case. 
The rule in  9helly'a case does not apply to a devise to  a named son for 

the term of his natural life, with remainder to the son's children. Parker 
v. Parker, 399. 

8 88c. Vested and  Contingent Limitations and  Defeasible Fees. 
A devise of a n  estate in trust with provision that  the income t h e r e  

from should be paid to  a desiwated beneficiary for life and, upon her 
death, the corpus should be divided among her children, with further pro- 
vision that  the child or children of any deceased child of the life tenant 
should take such child's share, requires that  the remaindermen be as- 
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certained upon the falling in of the life estate, who then take under the 
will 'and not as  heirs of the life tenant. Blades v. Npitzer, 207. 

Beneficiaries held to take vested interest defeasible in the event of 
death without issue prior to termination of trust. Little v. Tmat Co., 229. 

Share of ultimate beneficiary held exempt from clause providing for 
defeasance upon death without issue prior to termination of trust. Zbid. 

The law favors the early vesting of estates, and a n  estate vests a s  of 
the death of testator if there is no condition precedent to its present 
enjoyment save the termination of a preceding estate, unless the will 
itself provides a later time by express language or  necessary implication, 
and adverbial clauses designating time do not ordinarily indicate such 
intent but will be construed a s  designating the time when the enjoyment 
of the estate is to begin. Zbid. 

Where there is a devise of land for life with limitation over to the 
grandchildren of the life tenant, and the same grandchildren a r e  living 
a t  the death of the testator and a t  the death of the life tenant, such 
grandchildren take regardless of which date the roll is called, and the 
estate is no longer subject to be opened up to let in grandchildren who 
may thereafter be born. Arnold v. Battley, 364. 

As a general rule remainders vest a t  the death of the testator unless 
some later time for vesting is  clearly expressed in the will or is neces- 
sarily implied therefrom, and a devise will be held to take effect a t  the 
earliest moment the language of the will permits. Parker  v.  Parker, 399. 

An estate is vested when there is either an immediate right of present 
enjoyment or a present vested right of future enjoyment. Ibid. 

Where land is devised to testator's son for life with remainder to 
such son's children, with further provision that in the event any of 
the son's children should predecease him the issue of such child should 
take his parent's share, vests the remainder in testator's grandchildren 
in esse a s  of the date of testator's death, subject to be opened up to let 
in any children thereafter born to testator's son, and since the estate 
in remainder would vest during the son's life o r  within the  period of 
gestation after his death, such devise does not violate the rule against 
perpetuities. Ibid. 

Where there is a devise of an estate in trust with provision tha t  the 
corpus should be distributed to members of a class upon the termination 
of the trust, and there is no gift of the income or other interest to the 
beneficiaries except the provision for final distribution, termination of the 
trust marks both the time of the vesting and the time of the enjoyment 
of the estate. Zbid. 

5 33d. Estates  in Trust. 
The will in question set up a trust fund with direction that  testator's 

wife be paid out of the net income a specified sum monthly during her 
life or as  long as  she remained a widow, with further provision that  the 
trustees might sell, exchange, or reinvest any or all of his personal es- 
tate in order to carry out this provision. Held: The trustees a re  not limit- 
ed to income as  a source of payment of the annuity but have the power 
and duty, if necessary, to use the rorpus of the fund to make the monthly 
payments, and therefore what will be left for division to the ultimate bene- 
ficiaries cannot be determined until the trust estate terminates, and no 
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part of the estate may be sold for advancement to the ultimate beneficiaries 
until the termination of the trust estate. Miller v, McLean, 171. 

Trust in this case held to terminate upon the majority of the youngest 
grandchild living a t  time of testator's death. Bank v. Hannah, 556. 

8 3311. Rule Against Perpetuities. 
The rule against perpetuities requires that an estate vest not less than 

twenty-one years, plus the period of gestation, after the life or lives of 
persons in being a t  the time of the creation of the estate, and if there is a 
possibility that a future interest may not vest within the time prescribed 
the gif t  is void. Parker v. Parker, 399. 

The rule against perpetuities refers solely to the vesting of estates and 
is not conmrned with their possession or enjoyment. Ibid. 

The rule against perpetuities is one of law and not of construction. Ibid. 
A devise to testator's son for life with remainder to son's children does 

not violate rule against perpetuities even though vested interest to grand- 
children is subject to be opened up  to let in after born grandchildren; but 
devise to trustee, without division of net income to children, and with 
provision for distribution of C O Y P U S  to grandchildren when youngest grand- 
child should reach twenty-eight, does violate rule against perpetuities. Ibid. 

gj 33 ? h .  Part ies  Enlisted t o  Take under  Will. 
Where there are  only two subscribing witnesses to an attested will, such 

witnesses may not take under the will, G.S. 31-10, and judgment that  such 
witnesses were entitled to take their respective shares bequeathed to them 
by the will as  members of a class must be held for error. Brown v, Byrd, 454. 

§ 34a. Designation of Devisees and  Legatees i n  General. 
A will is to be construed in favor of those who are the natural or 

special objects of testator's bounty. Bank v. flannah, 556. 

§ 39. Actions t o  Construe Wills. 
Under the provisions of G.S. 6-21, the cAourt properly directs in the ex- 

ercise of its discretion that the costs of an action to construe a will, in- 
cluding reasonable counsel fees, be paid out of the corpus of the estate. 
Little v. Trust CO., 229. 

§ 33e. Income and  Corpus and  Annuities. 
Under the terms of a will bequeathing a business interest to testator's 

brother, with a further bequest of a percentage of the income from a 
trust estate from which was to be deducted the net value of the busi- 
ness interest theretofore bequeathed, held, the deductions from the brother's 
share of the income in the amount of the specific bequest was properly 
added to the corpus of the trust, and was not income to be disbursed to 
the income beneficiaries. Little v. Trust Co., 229. 

Under the terms of the trust in this case, share of income of beneficiary 
dying without issue should be added to income for distribution. Ibid. 

§ 38. Residuary Clauses. 
Under terms of this trust, lapsed legacy of Person who was also residuary 

legatee held not to pass under residuary clause. Little v. Trust Go., 229. 
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WITNESSES 

9 4. Competency of Witnesses - Age. 
The test of the competency of a child to testify is not age but capac- 

ity to understand and relate under the obligation of a n  oath a fact or 
facts which will assist the jury in determining the truth with respect to 
the ultimate facts, and a ruling excluding the testimony of a child on 
the arbitrary basis of age of the child, is error. Artesani v. Critton, 463. 

Whether a child possesses sufficient mental capacity to testify is to be 
determined on the basis of the mental capacity of the child a t  the time he 
is called upon to testify and not his capacity a t  the time the subject mat- 
ter of the testimony transpired. Ib id .  
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GENERAL STATUTES, SECTIONS OF, CONSTRUED. 
G.S. 
1-27. Under rewritten statute, payment by maker without knowledge 

or ratification of sureties does not bind sureties. Pickctt v. Riqabce, 
200. 

1-47; 1-52. Three-year statute applies to sureties even though suretyship is 
under seal. Pickett v. Rigsbee, 200. 

1-52(9). I s  applicable to right to rescind policy of insurance for material 
misrepresentations in application. Swart:bcrg v. Ina.  Co., 1.50. 

1-62; 1-53. City does not appropriate private water system until it exercises 
dominion over mains, and action filed less than one year thereafter 
is not barred. Styers v. Oastonia, 572. 

1-57. Action must be prosecuted in name of real party in interest. Skirt- 
ner v. Transfomzadora, S. A., 320. 

1-69.1; 1-97(6). Unincorporated labor union doing business in this State may 
be served under the statute. Oaincy v. Brotllerhood, 256. 

1-122(2). Pleader is not required to plead law and should not plead evi- 
dentiary facts. Jones v. Loan Asso., 626. 

1-134.1. General appearance no longer waives objection to jurisdiction. 
Finch a. Small Business Administration, 50. 

1-139. Contributory negligence is affirmative clefense which must be plead- 
ed and proven. Pruett a. Irzman, 520. 

1-151. Complaint will be liberally construed upon demurrer. Jones v. Loan 
Asso., 626. 

1-161; 1-129; 1-131, N~twithstanding that  demurrer is heard prior to time 
for filing answer, court may refuse to allow amendment when hear- 
ing is more than five days after acceptance of service of demurrer, 
although plaintiff may thereafter move to amend. Upchurch u. Ra- 
leigh, 676. 
Court is required to declare law arising on all substantial features 
of the case and mere statement of contentions is insufficient. R o m  
v. Puquay, 769. 
Only motion made a t  close of all  evidence will be considered on 
appeal. Drum v. Bisaner, 305. 
Insurance carrier paying balance due on tort judgment and having 
i t  assigned to its insured is not entitled to contribution against 
other tort-feasors under the statute. Squires u. Horahaw, 589. 
Complaint need not refer to statute if facts alleged bring the ac- 
tion within i t s  purview. Little v. Trust Co., 229. 
Only party aggrieved may appeal. Utilities Com. v. Transport Co., 
776. 
Where proceedings before the clerk a re  brought before Superior 
Court in  any manner the Superior Court acquires jurisdiction to 
hear all matters in controversy. Blades v. Spitzer, 207. 
Interlocutory judgment is not appealable unless i t  effects substan- 
tial right which may not be protected by appeal from h a 1  judg- 
ment. Utilities Corn. v. Transport Go., 776. 
Exceptions to the charge can be taken within the time allowed 
for preparation of case on appeal. Conrad v. Conrad, 412. 
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GENERAL STATUTES, CONSTRCED-Conti?rued. 
G.S. 
1-400; 1-402. Settlement in accordance with judgment in ralid ex parte pro- 

ceeding is binding. Gillikin u. Gillikin, 1. 
1-407;1-407.2. Where court decrees sale for reinvestment, trustee should 

give bond notwithstanding that  will stipulates that  trustee should 
not be required to give bond. Blades v. Spitxer, 207. 

8-21. Under the statute the court may properly direct that  cost of action 
to construe will, inc.luding counsel fees, be paid out of the corpus 
of the estate. Little O. Trust Co., 229. 

6-21 (6). Order held one apportioning costs in exercise of court's discretion. 
Tyser u. Sears, 65. 

14-21. Carnal knowledge of female child under 12 years is rape irrespec- 
tive of force, intent or her consent. 8. v.  Browder, 35. 

14-23. Evidence of defendant's guilt of rape held sufficient to  be submitted 
to jury. 6. u. Burell, 115. 

14-44; 14-45. Statutes create separate offenses, the first to protect the un- 
born child under which the State must prove the child was quick; 
the second to protect the mother and proof that the child was 
quick is not required. 8. v. Hoovcr, 133. 

14-72. Larceny from the person in any amount is punishable by a s  much 
as  ten years in prison. 8. u. Stevens, 331. 

15-170. Statutory indictment for manslaughter will not support convic- 
tion of assault with deadly weapon. S. u. Rorie, 579. 

15-180.1. Where judgment recites suspension of judgment with defendant's 
consent he may not contend that he did not consent in the absence of 
anything to indicate withdrawal of consent. S. v. Warren, 690. 

18-11; 1848; 18-50. Possession of nontaxpaid liquor in any quantity is un- 
lawful and raises presumption that possession is for purpose of sale. 
S. u. Gubey, 60. 

18-32. Possession of more than one gallon of intoxicating liquor raises 
presumption of possession for purpose of sale. S. v. Rogers, 499. 

18-48. Possession may be either actual o r  constructive. S. v. Cfufley, 60. 
20-38(1). Each entrance of intersecting highway is a separate intersection. 

Pruett v. Inman, 520. 
20-71.1. Does not dispense with necessity of allegation tha t  driver was 

agent of owner. Lynn ti. Clark, 289. 
Allegation of agency and proof of ownership raises issue of re- 
spondeat superior for jury. Willianzsm u. Varner, 446. 

20-124(a). Person who lends his car to another wtih express or implied 
knowledge of defective brakes is liable forlsuch negligence. Austin 
v. Austin, 283. 
Operation of automobile on public highway a t  night without lights 
is negligence p o  ae. Williamow u. T7arner, 446. 
20-161. Neither statute is applicable to  mere temporary stop when 
there is  no intent to break continuity of travel. Necce u. Dickaon, 300. 
20.141 ( b )  (3) ; 20-141 ( c )  ; 20-146 ; 20-148. Prescribe legislative stand- 
ards of care which are  absolute. Howdwant ti. Mastin, 190. 

C) ; 20-153(a). I t  is sufficient if court chnrge applicable law of stat- 
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GENERAL STATUTES, CONSTRUED-Continued. 
G.S. 

utes and it is not required that  court read statutes to jury. Ken- 
nedy v. James, 434. 

20-146; 20-148; 20-138. I t  is negligence per se to operate a motor vehicle 
while under the influence of intoxicating liquor or to fail  to  give 
an approaching vehicle one-half the main traveled portion of the 
highway. Watters v .  Parrish, 787. 

20-150(c). Prohibits passing not only a t  marked intersections but also a t  
street intersections. Adams v. Godwin, 471; Pruett v. Inman, 520. 

20-155 ( a ) .  Has no application to a n  intersection governed by automatic 
traffic control signals. Jones v .  Schaffer, 368. 

20-155(b). Car flrst in intersection has right of way. Kennedy v .  J a m s ,  434. 
First vehicle in intersection, regardless of whether i t  is turning or 
not, has  right of way. Carr v .  Stewart, 118. 

20-163 ; 20-124 ( b )  . Parking of vehicle on a grade without properly setting 
brake and turning wheels toward curb is negligence per se. W a t t s  
v. Wat t s ,  352. 

20-174(a). Pedestrian crossing highway other than a t  marked cross-walk 
or street intersection i s  required to yield right of way to vehicular 
traffic, but his failure to  do so is not negligence per se. Gamble 
v .  Sears, 706. 

20-1'74(e). Even when motorist has right of way over pedestrian the motor- 
ist is under duty to exercise due care to avoid colliding with pedes- 
trian and must blow horn when necessary. Gamble 9. Beare, 706. 

20-279.14. 1953 statute does not apply to accident, or judgment arising there- 
from, occurring before effective date  of the statute. Justice v .  
Scheidt, 361. 

22-1. -4greement of president of company, owning practically all  its stock, 
to answer for debt of company is  original promise not coming with- 
in statute. May v. Haynes, 583. 

28-1; 28-24. Clerk may appoint administrator c.t.a. Mitchell v .  Downs, 430. 
28-147. Action against personal representative on claim against the estate 

may be brought initially in Superior Court, Mitchell v. Downs. 430. 
29-141(d) ; 20-161.1; 20-40(b)4. Conviction of driving 75 miles per hour in 

zone designated as  45 mile per hour zone requires mandatory thirty- 
day suspension of driver's license. Shue v. Scheidt, 561. 

31-10. Subscribing witness may not take under the will. Brown u. Byrd, 454. 
31-15; 14-77. Executor qualifying under will is under duty to bring to 

court's attention later executed instrument. I n  re Will  ot Couington, 
546. 

32-12; 31-13; 28-40, Where executor qualifying under will discovers later 
executed instrument and brings i t  to attention of court, clerk should 
revoke letters testamentary, and notice is not required. In re Wil l  
of Covington, 551. 

41-11. Proceedings for sale of estate for reinvestment held valid. Blades 
2.. Spitzer, 207. 

44-38.1 ( a )  (b )  (c)  . Lien of conditional sale contract registered in another 
State after the vehicle had been brought into this State is not bind- 
ing on bona Jide purchaser. Bank v. Ramsew, 339. 
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GENERAL STATUTES, CONSTRUED-Continued. 
G.S. 
45-21.26; 45-21.29. Fact that  trustee's report is not filed within fire days 

does not deprive clerk of authority to  order resale. GaZZoa v.  LUGUS, 
480. 

50-11. Instruction that  alimony allowed would be terminated by subse- 
quent divorce held prejudicial, since subsequent divorce terminates 
alimony only in certain instances. Boxling v. Bowling, 527. 

50-14; 50-16. Limitations prescribed by G.S. 50-14 should be used as guide 
in  fixing alimony without divorce under G.S. 50-16. Conrad V. COW 
rud, 412. 

50-15; 50-16. Alimony pendente lite may be awarded the wife under the 
statutes if she is the plaintiff, and under the common law if she is 
the defendant. lSguroa v. Bguroe, 408. 

50-16. Allegations and evidence held sufficient to make out prima fa& 
case for alimony without divorce. Bowling v. Bowling, 527. 

51.1. Upon sale of land held by entirety, proceeds become personalty 
and belong to husband and wife in common in absence of agree- 
ment to contrary. Bowling v. Bowling, 527. 

53-2 ; 53-4 ; 53-5 ; 53-92. Action will not lie to compel Commissioner of Banks 
to issue certificate when procedure for review by State Banking 
Commission has not been followed. Young v. Roberts, 9. 

62-26.10; 62-26.9. Superior Court should specify ground for remand of cause 
to Utilities Commission. Utilities Corn, v. Transport GO., 776. 

62-88 ; 62-69 ; 62-72. Utilities Commission properly proscribes telephone com- 
pany from furnishing service to municipalities within territory free 
or a t  reduced rates. Utilities C m .  v. Wilson, 640. 

93A. Statute regulating real estate brokers is constitutional. 8. v. War- 
ren, 690. 

97-2(2). Injury to National Guardsman while on active duty is compensable 
under the -4ct. Wesley v. Lea, 540. 

97-10. Industrial Commission has exclusive jurisdiction of claim of Na- 
tional Guardsman for injuries inflicted by another Guardsman while 
on active duty. Wesley v. Lea, 540. 
(Prior to 1959 amendment.) Employee executing settlement with 
third person tort-feasor may not maintain proceedings under Com- 
pensation 9 c t  to recover onehalf attorney's fee. Hefner 9. Plumb- 
ing Co., 277. 
Insurance carrier has exclusive right for six months to bring ac- 
tion against third person tort-feasor; repeal of the statute does 
not affect injuries occurring prior to its ratification. Ray v. M m  
bership Corp., 380. 

97-38: 97-39. Where deceased employee leaves dependent mother and widower, 
they share equally in compensation for employee's death. Shealy 
v .  Associated Transport, 738. 

97-38(1). Commuted value of future installments is properly paid to  per- 
sonal representative of deceased beneficiary. Hi12 v.  Cahoon, 295. 

97-47; 97-82. Industrial Commission retains jurisdiction until a final award 
is entered. Pra t t  v. Upholstery CO., 716. 

97-86. Findings a re  conclusive in absence of exceptions thereto. Prat t  v .  
Upholstery Co., 716. 
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GENERAL STATUTES, CONSTRUED-C'ontir~rccd. 
G.S. 
97-87. Approval by Industrial Commission of agreement of parties for com- 

pensation is judicial act and the approved agreement becomes award. 
Prat t  v. Upholstery Co., 716. 

105-120(f). Requirement of municipality that telephone company should furn- 
ish it  service free or a t  a reduced rate would constitute municipal 
franchise tax in violation of statute. Utilities Com. v. Wibon, 640. 

105-125; 105-138(3). Rental business of educational institution of another 
state and income from such business a re  exempt from franchise and 
income taxes. I n  r e  Vanderbilt University, 743. 

105-136. (Prior to repeal by Ch. 1340, S.L. 1957.) Carrier deducting State 
taxes other than income taxes in computing operating expenses 
held not entitled to deduct such taxes again in computing income 
allocated to business carried on in this State. Coach Co. v. Currie, 181. 

105-230; 105-231. Fact that  corporation has its charter revoked prior to  its 
assignment of bid a t  judicial sale does not deprive its assignee of 
rights a s  purchaser. Page a. Miller, 23. 

105414. Service of process against deceased owners does not bind heirs 
or devisees. Pagc a. Miller, 23. 

136-19 ; 40-12. Action a t  common law against State Highway Commission 
will not lie to  recover compensation if there is statutory remedy 
available. Ferrell v. Highway Commission, 830. 

143-138(f). Building Code of 1953 has force of law. Drum o. Biaaner, 305. 
143-291 ; 97-13(c). Personal representative of deceased prisoner is not re- 

mitted to Compensation Act but may maintain proceeding under 
Tort Claims Act. Zvey u. P r h o n  Departmmt, 615. 

145-1 ( b )  ; 148-1 ( c )  : 1484 ; 148-6 ; 148-26 ; 14822.1. Maintenance of griaon can- 
not be enjoined in absence of allegation of any unlawful or un- 
authorized conduct on part of prison officials. Phar r  v. Garibatdi, 803. 

153-64.1 ; 105278 ; 105-295 ; 105-291. County conlmissioners may expend funds 
under contract for revaluation of property for taxation. DeLoatcR 
v.  Beamol~, 754. 

160-239; 160-255. Vote is not necessary for  expenditure of funds by city 
for water and sewer systems within i ts  limits but  vote is neces- 
sary t o  expenditure of such funds for utilities outside its limits. 
Eakley v. Raleigh, 683. 

180-255. Authority of city to extend its public utilities ouside its limits 
is subject to reasonable limitations. Service Po. u. Shelby, 816. 

160-349. Institution of prosecution against employee for embezzlement is in 
discharge of duties by city manager, McDonald v. Carper, 29. 

160-379 (b  ) (1 )  ; 160-379(d) ; 160-382 ; 160-256. Proceeds of water and sewer 
bonds may be expended in newly annexed areas notwithstanding 
neither bond ordinance nor ballots disclose such intent. Upchzwch 
v. Raleigh, 676; Eakley v. Raleigh, 883. 

160456(q). Urban Redevelopment Act prescribes adequate standards to guide 
municipalities in determining whether law should be invoked, and 
is cwnstitutional. Redevelopment Co., v. Rank, 596. 
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CONSTITUTION O F  NORTH CAROLINA, SECTIONS OF, CONSTRUED. 

ABT. 
I,  sec. 1; Art. I. sec. 17; Art. 11. sec. 1. Urban Redevelopment Act is con- 

stitutional. Redevelopntent Corn. v. Bank, 395. 
I, secs. 1, 7, 17, 31. Statute regulating real estate brokers is constitutional. 

S. v .  Warren, 690. 
I,  see. 7. Urban Redevelopment Act is constitutional. Redevelopment CO, u. 

Bank, 595. 
IV, eecs. 2 and 7. Statute prescribing qualifications for office in conflict 

with those prescribed by Constitution is void. Starbtick v. Have- 
lock, 176. 

IV, sec. 9. State Highway Commission may be sued only in manner author- 
ized by statute. Ferret1 v. Highway Commnission, 830. 

V, sec. 3. Where funds expended by Redevelopment Commission are not 
derived from taxation, provisions of this section a r e  not involved. 
Redevelopment C m .  v. Bank, 595. 

VII, sec. 7. Where water and sewer bonds have been authorized by vote of 
residents, proceeds may be expended in newly annexed areas not- 
withstanding that  residents of newly annexed areas did not vote in 
the election. Bakley .v. Raleigh, 6&1. 
County may expend funds under contract for revaluation of property 
for taxation without a vote. DeLoatch, v. Beamn,  754. 

X, set. 6. Upon sale of land held by entirety, proceeds become personalty 
and belong to husband and wife in common in absence of agree- 
ment to contrary. Bowling v. Bowling, 527. 

XI, secs. 1, 41, 6. Maintenance of prison cannot be enjoined in absence of 
allegation of any unauthorized or unlawful conduct on part of prison 
offlcials. PRarr v. Cfaribaldi, 803. 

i 

CONSTITUTION O F  THE UNITED STATES, SECTION OF, CONSTRUED. 

U.S. Fourteenth Amendment. Statute regulating real estate brokers is con- 
stitutional. 8. v. Warren, 690. 




