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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
connsel will cite the volumes prior to 63 N. C. as  follows: 

1 and 2 Martin, ....................... 
Taylor Conis j as 1 N. C. 9 Iredell Law as 31 N. C. .............. 10 " " ....................... " 32 " 

1 Haywood ............................ " 2 " 11. " " ......................... 33 " 

2 " ............................ 12 " 1 6  3 ' 6  
I' ....................... $' 34 " 

1 and 2 Car. Law Re- 13 " $ '  ....................... " 35 ' I  

pository b N. C. Term 1 "  1 " Eq. ....................... 36 
1 hlurphey ............................ " 5 " 3 ‘# " ....................... " 37 '< 
2 " ............................ " 6 " 3 " ' c  .......................I4 38 '( 
3 " ............................ " 7 " 4 " " ....................... " 39 " 

1 Hawks ................................ " 8 " 5 " " " 40 " ....................... 
3 ................................ ' 9 " 6 " ....................... " 41 " 

3  " ................................ " 10 '< - " 
" ....................... " 42 " 

4 " ................................ " 11 " 8 '< " ....................... " 43 " 

................... . 1 Derereux Law " 12 " Busbee Lam .......................... " 44 
2 " " ................... " 13 " " Eq. .......................... " 45 " 

3 " ................... " 14 " 1 Jones Law ........................ 46 " 

4 ' I  " ................... " 15 " 2 " " ........................ " 47 " 

1 ‘< Eq .................... " 1 6 "  3 " ........................ " 48 " 
2 " ' ............. ‘ 7 ' , 4 " " ........................ '4 49 " 

................ 1 Dev, & B a t .  Law " 18 " ! 5 " " ........................ " 50 
2 " " ................ " 1 9 "  ' 6 "  " ........................ (' 51 " 

3 C 4  " .......... 20 / 7 ', " ........................ " 52 " 

................... 1 Dev. C  Bat. Eq " 21 " R " " ........................Id 53 <' 
3 ' .................. 22 ' 1 " Eq. ........................ I' 54 " 

......................... ; Iredell Law " 23 " 2 " " ' 6  53 u ........................ 
2 " ' ......................... ' 24 ' 3  " " ........................ " 56 " 

3 " " ......................... " 25 " 4 " " ........................ " 57 " 
4  " I '  ......................... " 26 " ........................ " 58 " 

5 1 6  '6 

5 " " ......................... " 27 " O " " ........................ " 59 " 
6 " " ......................... " 28 1. m ~ d  2 Winston .................. " 60 '( 
7 " " ......................... " 29 " Phillips Law ........................ " 61 ' I  

8 " " ......................... " 30 " j " Eq. " 62 " ........................ 
W In  quoting from the repri?zted Reports, counsel mill cite always the 

marginal (Z.e., the original) paging. 
The opinions published in the first six rolumes of the reports mere written 

by the "Court of Conference" and the Supreme Court prior to 1819. 
From the 7th to the 62d volumes, both inclusive, will be found the opinions 

of the Supreme Court, consisting of three members, for the first flftg gears 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to  the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July 1937 a re  published in rolumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with rolume 212, 
the Court has consisted of seven members. 
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JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 

FALL TERM, 1062. 
SPRING TERM, 1963 

CHIEF JUBTICE : 
EMERY B. DENNY 

ASSOCIATE JUSTICES : 

R. HUNT PARKER, WILLIAM B. RODMAN, JR,, 
WILLIAM H. BOBBITT, CLIFTON L. MOORE, 
CARLISLE W. HIGGINS, SUSIE SHARP. 

EMERGENCY JUSTICES : 
M. V. BARNHILL, 

J. WALLACE WINBORNE. 

ATTORNEY-GENERAL : 
THOMAS WADE BRUTON. 

ASSISTANT ATTORNEYS-GENERAL : 

HARRY W. McGALLIARD, G. ANDREW JONES, JR. 
PEYTON B. ABBOTT, CHARLES D. BARHAM, JR. 
RALPH MOODY, CHARLES W. BARBEE, JR. 
LUCIUS W. PULLEN, JAMES F. BULLOCK. 
HARRISON LEWIS 

SUPREME COURT REPORTER : 
JOHN M. STRONG. 

CLERK OF SUPREME COUBT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 
DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTAXT TO THE CHIEF JUSTICE : 
BERT M. MONTAGUE. 



JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRST DIVISION 
Name District A d d i m s  

CHESTER R. MORRIS ...................................... First ............................. Coinjock. 
EI.UERT S. PEEL ....................................... Second ....................... Williarustoa. 
WILLIAM J. BUXDY .................................... Third ............................ Greenrille. 
Howaxn H. HUBBARD ...................... .. ..... ... 
R. I. MIKTZ ........................................... Fifth ............................. lf7ilinington. 
JOSEPH W. PARKER ............................... Sixth ............................. Windsor, 
GEORGE 31. FOUXTAIN ................................. S e ~ e n t h  ...................... ...Tarboro. 
ALDERT W. COWPER ........................... -inston. 

SECOND 1)IVISIOS 
HA ~ I I L T O N  H. HOBGOOD .............................. ............................ Louisburg. 
WILLIAM Y. BICKETT ................................. Tenth ............................ Raleigh. 
C ~ a w s o x  L. WILLIAMS ............................ Eleverlth ....................... Sanford. 
E. JIAURICE BRASWELL .............................. T1v~4ft;h ........... .. ........ Fayetteville. 
R A Y G S D  B. MALLARD ................................ Thirteenth ................... Tabor City. 
C. W. HALL ................. ... .......................... Fourteenth ................. Durham. 
1x0 C A ~ ~ R  ........................................................ Fifteenth ...................... Burlington. 
HEXRV A. ~ U C K ~ N N O N ,  JR ...................... ... Sixteenth ...................... Lumberton. 

THIRD DIVISION 
ALLEN H. GWYN .......................................... Seventeenth ................. Reidsville. 
WALTER E. CRISSMAN ........................... Eig l ten th-B ............... High Point. 
EUGEXE G. SHAW ............... ... ............... Eighteen th-  ............ Greensboro. 
FRAKK M. ARMSTRONG ......... .. .................. .oy. 

...... .................... JOHN D. MCCONNELL ...................... .. Twentieth Southern Pines. 
WALTER E. JOHNSTON, JR .......................... Twenty-First ............... Winston-Salem. 

............................. ............ JOHN R. MCLAUGHLIN Twenty-Second Stakesville. 
.............. .................................... ROBERT 11. GAMBILL T v e n t T i r  o h  Wilkesboro. 

FOURTH DIVISION 
........... J. FRAKK HUSKINS ................................ Twenty-Fourtl~ 15ur11sville. 

............ ................. ............. JAMES C. FARTHING .. Twenty-Fifth I.enoir. 
................................ .......... FRANCIS 0. CLARKSOX Twc!l~ty-Sixth-B Cl~arlotte. 

.......... HUGH B. CAMPBELL ................................... Twenty-Sixth-A Cl~arlorte, 
........................... P. C. FROXEBERGER .asto~lia. 

............ ................... ............... 7V. I<. JICLEAN ... Twenty-Eighth Asheville, 
............. J. WILL PLEBS, J R  .................................... -th .Marion. 

...................... G ~ o n c ~  B. PATTOIS ................................ m t h  Franklin. 

SPECIAL JUDGES. 
H. L. RIDDLE, JR ............. Morganton. WALTER E. BROCK ............ Wadesboro. 
HAL HAMMER WALKER ... bsheboro. J a u ~ s  F. LATHAM .......... Burlington, 
HARRY C. MARTIX ........... .rlsheville. JAMES ~ I A c R ~ E  ................ Fayetteville. 

J. WILLIAM COPELAND ............................ Murfreesboro. 

EMERGENCY JUDGES. 
H. HOYLE SINK ................ Greensboro. J. PACL FRIZZELLE .......... Snow Hill. 
W. H. S. BGRGWYS ........ Woodland. WALTER J .  EOSE .............. Nasl l~ i lk .  
Q. I<. NIJIOCKS, JR ......... Fayetteville. HLXRY 1,. STEVENS, JR ... WRYSRW. 
%ER 7'. SI.:TTLES ............... Ashe~ille.  HL:BE:RT E. OLIVE ............ Lexington. 

F.  DONALD PHILLIPS .................................... Rockingham. 



SOLICITORS 

EASTERN DIVISION 

Name District Address 
WALTER W. COHOON .................................. First .............................. Elizabeth City. 
ROY R. HOLDFOXD, J R  ................................ .Second .......................... Wilson. 
W. H. S. BURGWYN, JR ............................. Third ............................. Woodland. 
ARCHIE TAYLOR ......................................... Fourth .......................... Lillington. 
LUTHER HAMILTON, JR ............................. Fif th ............................. .Uorehead City. 
WALTER T. BRITT ..................................... Sixth ............................. Cliuton. 
WILLIAM G. RANSDELL, JR ......................... Seventh ....................... ..Raleigh. 
JAMES C. BOWMAN .................................. Eighth ........................... Southport. 
LESTER G. CARTER, JR ................. .... .... .Ninth ............................. Fayetteville. 

......................... JOHS B. REGAN ...................................... N i n t h  S t  Pauls. 
............................ DAN I<. EDWARDS ...................................... Tenth Durham. 

........................ ........................... THOMAS D. COOPER, JR ....Tenth-A Burlington. 

WESTERN DIVISION 

HARVEY A. LUPTON .................................... Eleventh ...................... Winston-Salem. 
L. HERBIN, JR .......................... .. .............. Twelfth ........................ Greensboro, 
31. G. BO~ETTE ....................................... Thi r teen th  ................... Carthage. 
MAX L. CHILDERS ...................................... Fourteenth ................ Mount Holly. 
KENNETH R. DOWNS .............................. Fourteenth-A .............. Charlotte, 
ZEB. A. MORRIS ......................................... Fifteenth ..................... C o r d .  
B. T. FALLS, JR ....................................... Sixteenth ................... Shelby. 
J. ALLIE HAYES ......................................... Seve~teenth ................. North Wilkesboro. 
LEONARD LOWE ................... .. ...... ...... .... Eigh'teenth ................... Caroleen. 
ROBERT S. SWAIN ................ .............. Nineteenth ................... Asheville. 
GLEA-N W. BROWN ................................... ..Twentieth .................... ~Waynesville, 
CHARLES $1. NEAVES ................. .. ........... .....Twenty-first ................. Elkin. 



SUPERIOR COURTS, SPRING TERM, 1963. 

FIRST DIVISION 

F i r s t  Dis t r ic t  J u d g e  Paul .  
Camden-Apr. 8. 
Chowan-Apr. 1 ;  Apr. 29t .  
Currituck-Jam. 2 1 f ;  Mar. 4. 
Dare-Jan. 1 4 t ;  h lay  27. 
Gates-Mar. 25; May 20t.  
Pasquotank-Jan.  I t ;  Feb.  1 8 * ( 2 ) ;  Mar. 

181; May G t ( 2 ) :  J u n e  31: J u n e  lot. 
Perciuimans-Jan. 281; Mar.  l l t :  Apr .  15. 

Serond  Distr ict-Judge Bundy.  
Beaufort-Jan.  21'; J a n .  28; F e b  1 8 t ( 2 ) ;  

Mar.  11";  May 6 t ( 2 ) ;  J u n e  101: J u n e  24. 
Hyde-May 20. 
Martin-Jan. I t ;  Mar. 18 ;  Apr.  8 t ( 2 ) ;  

May 2 7 t ( 2 ) :  J u n e  17. 
Tyrrell-Apr. 22. 
Wnshington-Jan.  14'; Feb.  l l f :  Apr .  

I t ;  Apr.  29'. 

T h i r d  D i s t r i c t J u d g e  Hubbard .  
Carteret-Mar. l l t ;  hfsr .  1 8 t ( a ) ;  Apr .  1 ;  

Apr.  2 9 t ;  X a y  6 t ( a ) ;  J u n e  lD(2). 
Craven-Jan. 7 (2)  ; Feb. 4 t ( 3 )  : Mar. 

l l ( a ) ;  Apr.  8 ;  M a y  6 t ( 2 ) ;  May 21(2).  
k'nml~co-Jan. 21(a)  (2) .  
Pitt-Jan. 2 1 t :  J a n .  28: Feb.  2 S t ( 2 ) ;  

Mar. l S ( 2 ) :  Apr.  1 5 t :  Apr.  22; M a y  20; 
May 2 7 t ( a ) ;  J u n e  24. 

1''ourth D i s t r i c M u d g e  DIlntz. 
Duplin-Jan. 21'; Feb.  l l t ( 2 ) ;  Mar. 

l l t ( 2 ) ;  Apr.  1'; Apr .  22t. 
Jones-Mar. 4; M a y  1 s t .  
Onalow-Jan. 7 ( 2 ) ;  Feb.  25; Mar.  2 6 t ;  

May 20(2) 

Sarnpson-Jan. 2 8 ( 2 ) ;  Apr.  8 t ( 2 ) ;  Apr .  
29"; h fay  6 t :  J u n e  3 t ( 2 ) .  

F i l t h  1 ) i s t r i c t J u d g e  P a r k e r .  
New Hanover-Jan. 14.; J a n .  2 1 t ( 2 ) ;  

Feb.  l l t ( 2 ) ;  Feb .  25*(2) ;  hfar.  l l t ( 2 ; j  
AUK. 8'; Apr.  1 5 1 ( 2 ) ;  May 6 t ( 2 ) ;  May 20 , 
May 2 i i ( 2 ) :  J u n e  10'; J u n e  1 7 t ( 2 ) .  

Pender-Jan. 7; Feb.  4 t ;  M a r  25; Apr.  
29.1. 

S ix th  D i s t r i c t - J u d n e  F o u n t a i n .  - ~~. ~ 

Dertie-Feb. 11(2)  : M a y  13(2) .  
Halifax-Jan. 28(2) ;  hfar.  4 t ( 2 ) ;  Apr.  

29: JIny Z i t ( 2 ) ;  J u n e  10.. 
Hertford-Feb. 25; APT. 15(2).  
Northampton-Apr.  l ( 2 ) .  

Seventh  District--Judge Cowper. 
Edgecombe-Jan. 21.; Feb.  25*(2) ; Mar. 

2 6 t ( a )  ( 2 ) ;  Apr.  22'; h lay  1 3 t ( a ) ;  J u n e  3. 
Nash-Jan. I 8 ( a ) ;  J a n .  2 8 t ;  Feb.  4.; 

Mar.  l l t ( 2 ) ;  Apr.  8 * ( 2 ) ;  M a y  20 f ( 2 ) .  
Wilson-Jan. 7 1 ( 2 ) ;  Feb .  l l e ( 2 ) ;  Mar. 

l l t ( a )  ( 2 ) ;  Mar. 25*(2);  M a y  6* (2 ) :  J u n e  
17T(2). 

E i g h t  Distr ict-Judge Morris. 
Greene-Jan. 7 t ;  Feb.  25; Apr.  29. 
Lenoir-Jan. 14'; Feb .  l l t ( 2 ) ;  Mar. 

18(2) ;  Apr.  1 5 t ( 2 ) ;  M a y  2 0 t ( 2 ) ;  J u n e  
17*(2) .  

Wayne-Jan. 21.: J a n .  2 8 t ( 2 ) ;  Mar.  
4 t ( 2 ) ;  Apr.  l ' ( 2 ) ;  M a y  6 t ( 2 ) ;  J u n e  3 t ( 2 ) .  

SECOND DIVISION 

Ninth  U i s t r i c t J n d g e  Bickett .  
Franklin-Feb. 4'; Feb.  l S t ( 2 ) :  Apr .  2 2 t  

( 2 ) ;  May 13'. 
Granville-Jan. 21; J a n .  2 8 t ( a ) ;  Apr.  8 

1 9 )  ,-,. 
Person-Feb. 11 ;  Mar. 2 5 t ( 2 ) :  M a y  20; 

nIav 2i:. 
Vance-Jan. 14'; Mar. 4.; Mar. 1 s t ;  

J u n e  l i * ;  J u n e  24t.  
IYarren-Jan. 7'; J a n .  2 8 t ;  Mar. l l t ;  

J l a y  6 t ;  J u n e  3'. 

T e n t h  Dis t r ic t  J u d n e  Wil l iams .  

E l e v e n t h  D i s t r i c t J u d P e  Braswel l .  
Harnett-Jan.  I * ;  J&. 1 4 t ( a )  ( 2 ) ;  Feb .  

l f i t ( 2 ) :  Mar.  18'; Apr .  229(2) ;  h lay  20'; 
X l w  Z i t ;  J u n e  l O t ( 2 ) .  

Johnston-Jan.  1 4 t ( 2 ) ;  J a n .  2 8 t ( a )  ( 2 ) ;  
Feb.  11:  Feb.  1 8 ( a ) :  Mrr .  4 f ( 2 ) :  Apr.  I t  

Lee-Jan. 2S't; Feb.  4 t ;  Mar.  25'; M a y  
6 ; (a )  ( 2 ) ;  May 27*(a) .  
'l'i\.elfth D i s t r i c t J u d g e  Mallard.  

Cumberland-Jan.  7 * ( 2 ) ;  J a n .  2 1 t ( 2 ) ;  
Feb  4 t ( a )  ( 2 ) :  Feb .  4*(2) :  Feb.  1 8 * ( a ) ;  

Feb.  1 8 t ( 2 ) ;  Mar. 4 t ( a ) ;  M a r  11.; Mar.  
25'; APT. 1 8 ( a ) ;  April  l t ( 2 ) ;  Apr.  15*(2) ;  
APT. 2 9 t ( a ) ;  May 6 t ( 2 ) ;  May 20*(2) ;  J u n e  
3 t ( 2 )  ; June  17*(2).  

Hoke-Jan. 7 ( a ) :  Mar.  4 t :  Apr.  29. 

T h i r t e e n t h  D i s t r i c t J u d g e  Hal l .  
Bladen-Feb. 18;  hlar .  181; Apr.  22; M a y  

9 n t  - - , .  
13r~1nswick-Jan. 21; Feb .  2 5 t ;  Apr.  2 9 t ;  

May 13. 
('olumbus-Jan. 7 t ( 2 )  ; J a n .  28*(2) ; Mar. 

4 t ( 2 ) ;  May 6 * ,  J u n e  17. 

F o u r t e e n t h  D i s t r i c t J u d g e  Car r .  
13urhan1-Jan. 7* ;  J a n .  1 4 1 ( 2 ) ;  J a n .  28'; 

Feb.  4 t ( 2 ) ;  Feb.  1 8 * ( 2 ) ;  Mar.  4 t ( 2 ) ;  Mar.  
IS*;  Mar. 2 6 * ( 2 ) ;  Apr.  8 t ( 2 ) ;  Apr.  22.; 
Apr.  2 9 t ( 2 ) ;  h fay  1 3 * ( 2 ) ;  M a y  2 7 t ( 2 ) ;  
J u n e  10'; J u n e  17*(2) .  

Alamance-Jan.  7 t ( 2 y ; - ~ a n .  28;(&; Feb.  
4 t i 2 ) :  Mar. 4 * ( 2 ) :  Apr.  l t :  Apr.  l 5 t ( 2 ) ;  
3Ia.y 6*;  May 2 0 t ( 2 ) ;  J u n e  10*(2) .  

Chatham-Jan.  287; Feb.  2 6 ( a ) ;  hfar. 
181': :Kav 13: J u n e  3 t .  

Orangk-Jan. 21t: '  Feb.  25.; Mar.  2 5 f ;  
Apr.  29*: J u n e  24t.  
S ix teen th  D i s t r i c t J u d g e  Hobgood. 

I%ol)eson-Jan. T t ( 2 ) ;  J a n .  21*(2) :  Feb.  
25 j ' (2 ) ;  Mar .  11.: Mar.  257(23; Apr.  8 * ( 2 ) ;  
Apr.  2 2 f ;  May 6 * ( 2 ) ;  May 2 0 t ( 2 ) ;  J u n e  10' 
( 2 ) .  

Scotland-Feb. 4 t ;  Mar.  18: Apr.  2 9 t ;  
  tun^ 24 



COURT CALENDAR. vii 

THIRD DIVISIOS 

Seventeenth D i s t r i c t J u d g e  Shaw. 
Casweil-Feb. 2 5 t ;  Mar.  25*(a).  
Rockingham-Jan. 2 1 * ( 2 ) ;  Mar. 4 t ( 2 ) ;  

Mar. 18*; Apr. 1 5 1 ( 2 ) ;  May 137; J u n e  10'  
12). .-, 

Stokes-Feb. 4 * ;  April  1.; Apr. S t ;  J u n e  
24. 

Surry-Jan. 7 * ( 2 ) :  Feb. l l t ( 2 ) ;  Mar. 
25; Apr. 29*(2) ;  J u n e  3. 

E i g h t e e n t h  District- 
Schedule A J u d g e  Crissman. 
Guilford Gr.-Jan. 7 t ( 2 )  ; J a n .  1 4 t f f ( a ) :  

J a n .  2 1 t ( 2 ) ;  Feb. 4 * ( 2 ) ;  Feb. 1 8 t $ ( a ) ;  Feb. 
2 5 t ( 2 ) ;  Mar.  2 5 t $ ( a ) ;  Apr. l S t ( 2 ) ;  Apr. 
2 9 i $ ( a ) ;  N a y  13*(2) ;  J u n e  3 t # ;  J u n e  
lOf(21. -. 

b k l f o r d  H.P.--Feb. l l * ( a ) ;  Feb. 1 s t ;  
Mar. 11"; X a r .  1 8 t ( 2 ) ;  Apr. 1'; Apr.  2 9 t ;  
May 6*; May 27.. 

Schedule B - J u d g e  Armstrong. 
Gullford Gr.-Jan. 7 * ( 2 ) ;  Feb. 4 t ( 2 ) :  

Feb. 1 8 t ;  Feb. 25*(2) ;  Mar,  l l t ( 2 ) ;  Mar. 
25': Apr. l t ( 2 ) ;  Apr.  15*(2) ;  Apr. 2 9 t ( 2 ) ;  
May 27?(2) ;  J u n e  10*(2).  

Guilford H.P.-Jan. 7 t ( a ) ;  J a n .  21; J a n .  
2 8 t ;  May 2 0 t ;  J u n e  24f. 

Nineteenth District  J u d g e  McConneU. 
Cabarrus-Jan. 7': J a n .  1 4 t ;  Mar. 4 t ( 2 ) ;  

Apr. 22(2) ;  J u n e  l O t ( 2 ) .  
Rlontgomery-Jan. 21.; May 20t (2) .  
Randolph-Jan.28'; Feb. 4 t ( 2 ) ;  Mar. 4 t  

( a )  ( 2 ) :  Apr. 1.; Apr. 8 t ( 2 ) ;  May 27t  ( a )  
( 2 ) ;  J u n e  24.. 

Rowan-Jan. 2 8 t ( a )  ( 2 ) ;  Feb. 18*(2) ;  
Mar.  1 8 t ( 2 ) ;  May 6 ( 2 ) ;  May 2 0 t ( a ) ;  J u n e  
3 * ( a I .  

Twent ie th  District  J u d ~ e  Johns ton .  - 
Anson-Jan. 14'; hlar. 4 t ;  Apr. 1 5 ( 2 ) :  

J u n e  l o * ;  J u n e  17t .  
3Ioore-Jan. 2 1 t ;  J a n .  28.; Mar. l l t ;  

Apr.  2YV: May 20t.  
Riclimond-Jan. 7'; Feb. l l t ;  Mar.  1s t  

( 2 ) ;  Apr. 8 * ;  May 2 7 t ( 2 ) .  
Btanly-Feb. 4 t ;  Apr.  1 ;  May 13t .  
Union-Feb. l S ( 2 ) ;  May 6. 

Twenty-Fi rs t  District  J u d g e  McLauahlin.  
Forsyth-Jan. ' i t$ (a) :  J a n .  7(2)  ; - J a n .  

2 l t ( 3 l ;  Feb .  4 ( a )  ( 2 ) ;  Feb. l l t f f ;  Feb. 1st 
( 2 ) :  Mar. 4 t i j ( a )  ( 2 ) ;  Mar. 4 ( 2 ) ;  Mar.  1st  
( 3 ) ;  Apr.  8 t T a ) ;  Apr. 8 ( 2 ) ;  Apr. 1 6 t f f ( a ) i  
Apr. 2 2 t ( 3 ) ;  May 1 3 t ( a )  ( 2 ) ;  May 1 3 ( 2 ) ;  
May 27?(2) ;  J u n e  l O ( 2 ) ;  J u n e  1 7 f ( a )  (2).  
Twenty-Second D i s t r i c t - J u d g e  Gambill. 

Alexander-Mar. 11 ;  Apr. 15. 
Davidson-Jan. 2 1 t ( a ) ;  J a n .  28: Feb. 1st 

( 2 ) ;  Mar.  1 8 ( a ) ;  Apr. l t ( 2 ) ;  Apr. 29: 
J u n e  3 t ( 2 ) :  J u n e  24. 

Davie-Jan. 21'; J la r .  4 t ;  Apr. 22. 
Iredell-Feb. 4 ( 2 ) ;  hlar. 1 s t ;  May 20(2). 

Twenty-Thi rd  D i s t r i c t J u d a e  G w m .  
Alleghany-Jan. 28; Apr.  22. 
Ashe-Apr. 1'; May 277. 
Wilkes-Jan. 1 4 t ( 2 ) ;  J a n .  2 8 ( a ) ;  Feb. 

1 8 t ( 2 ) ;  hlar. 11*(2) ;  Apr.  2 9 t ( 2 ) ;  J u n e  3 
( 2 ) ;  J u n e  l 7 t  (2) .  

Yadkin-Jan. 7 ;  Feb. 4(2) ; May 13. 

FOURTH DIVISION 

Twenty-Four th  District  J u d g e  F a r t h i n g .  
Avery-Apr. 29(2). 
Madison-Feb. 4 t ;  Feb. 26; Mar. ZKt(2); 

May 2 7 * ( 2 ) ;  J u n e  24.t. 
Mitchell-Apr. 8(2) .  
Watauga-Jan.  21.; Apr. 22.; J u n e  1 0 t  

( 2 ) .  

Twenty-Fi f th  D i s t r i c t J u d g e  Campbell. 
Burke-Feb. 18:  Mar.  l l ( 2 ) ;  J u n e  S(2). 
Caldwell-Jan. 2 1 t ( 2 ) ;  Feb. 26(2) ;  Mar. 

2 6 t ( 2 ) ;  May 20(2). 
Catawba-Jan. I t ( 2 ) ;  Feb. 4 ( 2 ) ;  Apr. 8 

( 2 ) .  Apr. 2 2 t ( 2 ) ;  J u n e  17t (2) .  

Twenty-Sixth District- 
Schedule .4-Judge Clarkson. 
Mecklenburg-Jan. 7 * ( 2 ) ;  J a n .  2 1 t ( 2 ) ;  

Feb  4 t ( 3 ) ;  Feb. 2 5 t ( 2 ) ;  Mar. 118(2) ;  Mar. 
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IN  THE 
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LOUISE YURT SKILLMAN v. 
PHOENIX MUTUAL LIFE INSURANCE COMPASY, A CORPORATION 

A I i D  

LOUISE YURT SKILLMAN Y. 
ACACIA MUTU.4L LIFE ISSURBNCE COMPASY, A CORPORATIOX. 

(Filed 31 October 1962.) 

1. Insurance 8 34- 

I n  order to be entitled to recover under the usual double indemnify 
clause in a policy of insurance, claimant must show that death of in- 
sured resulted directly and independently of all other causes from 
bodily injury inflicted solely through external and accidental means, and 
if an existing disease or illness cooperated or contributed to the acci- 
dent resulting in death, insurer is not liable under the double indemnity 
clause. 

2. Same- 
There is a distinct difference between "accidental death" and "death 

by external, accidental means"; the first describes a death which is 
unexpected, unusual, and unforeseen, and therefore fortuitous, the second 
describes a death in which the causal factor is accidental. 

3. Same- 
The evidence tended t o  show that  insured was suffering from hyper- 

tension and that  while driving his car along a straight highway he ran 
off the road and into the waters of a river. There was expert testimony 
that insured died from a coronary occlusion and not from drowning. 
Held: I t  was not error for the court to instruct the jury to the effect 
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that if the disease was the cause or a contributing cause of the acci- 
dent, insurer would not be liable under a clause of the policy providing 
double indemnity for death resulting solely through external, violent, and 
accidental means, not contributed to directly or indirectly by physical or 
mental infirmity or disease. 

4. Insurance 5 3- 
While ambiguity in a policy of insurance must be construed against 

insurer, if the terms of a policy a re  plain and unambiguous the court 
must give effect to such language and may not by interpretation en- 
large the meaning of its terms. 

APPEAL by plaintiff in each case from McLean, J., 7 May 1962 
Civil "-4" Term of llecklenburg. 

These actions were instituted to recover under Accidental Benefit 
Agreements (supplementary to ordinary life insurance policies) pro- 
viding for the payment of additional amounts equal to the face 
amounts of the policies. 

These cases were consolidated and tried together by consent, since 
the plaintiff in each case is the widow and primary beneficiary under 
the three life insurance policies issued to the deceased, William V. 
Skillman. The Acacia Rlutual Life Insurance Company issued one 
of these policies in the face amount of $5,000, with the double in- 
demnity provision in the event of accidental death. The other two 
policies were issued by the defendant Phoenix Mutual Life Insurance 
Company and were in the face amounts of $2,000 and $1,000 re- 
spectively, with the double indemnity provision in the event of 
accidental death. 

The defendant in each of these cases has paid the plaintiff the 
face amounts of the policies involved without prejudice t o  the  rights 
of anv of the parties with respect to the claims for accidental death 
benefits. 

The pertinent conditions of the two Phoenix agreements were tha t  
i t  would pay such additional amounts "* * * only if the Company shall 
receive satisfactory proofs ' * * (2) tha t  such death resulted, directly 
and independently of all other causes, from bodily injury effected 
solely through external, violent, and accidental means * * *. 

"This double indemnity benefit shall not be payable if the death 
of the insured resulted directly or indirectly from, or was con- 
tributed to by, any of the following: Physical or mental infirmity 
or disease * * *." 

The pertinent conditions of the Acacia supplementary agreement 
were tha t  i t  would pay such additional amount subject to the con- 
dition "That upon receipt by the Company * * * of due proof tha t  
the death of the insured resulted, directly and independently of 
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all other causes, from bodily injury sustained solely through external, 
violent and accidental means " * ". 

"Tliis accidental death benefit shall not be payable if the insured's 
death results dlrectly or indirectly from: * * * 

"2.  Illness or disease of any kind or physical or mental infirmity." 
On 4 April 1959, about 3:30 p.m., the insured, Willian~ V. Sltillman, 

a man 50 years of age, was driving his 1958 Ford autonlobile in n 
westerly direction on Xorth Carolma High~vay Xo. 27, and as he 
approached a bridge where the highway crosses the Pee Dee River, 
a t  a point approximately 14 miles west of Troy, hTorth Carolina, his 
automobile went off the right shoulder of the road, down the embank- 
ment of the fill, and into the waters of the river which are a t  this 
point also a part  of the backwaters of Tillery Lake. After the car 
entered the water, it floated for a period of a few minutes, drifting 
away from the shore, and sank about 50 or 60 feet from the shore. 
The highway east of the bridge ~ v a s  straight for a distance of ap- 
proximately 900 feet. 

Kathleen Culp .4lmond, n-110 saw the Skillman car leave the h i g h ~ a y ,  
run down the bank and into the water, testified: "The first thing that  
I saw tha t  attracted my attention to the car was I was just looking 
out of the window (of my home) and the car just went down the road, 
and when i t  started down the bank, i t  just left the road, going down 
the bank. * * " From thiq ~vindow I could see the road for a short dis- 
tance back from the bridge ton-ard Nt. Gilead. When I first saw the 
car i t  was on the road and was proceeding in the direction of the bridge 
and or! toward Albemarle. During the period of time tha t  I was able 
t o  see the car, in my opinion i t  was running a t  a moderate speed. There 
was nothing unusual tha t  attracted my attention to  the car except tha t  
i t  just ran down the bank, tha t  is all. As to whether I observed anything 
that  might have caused i t  to  run down the bank, such as any other car 
or anything unusual happening, no, i t  was the only car on the road 
right there a t  the time. The road is straight for some distance back 
ton-ard U t  Gilead from there on to the bridge." 

Mr. and Mrs. Oliver 11cIntyre were in a boat on the lake and came 
under the high~vay bridge about the time the car entered the water but 
they did not see the car enter the water. When they saw the car, 
31r. AlcIntyre turned his boat and went up beside the righthand side of 
the car. Mr. NcIntyre testified: "I told him to run his glass down. 
The water was probably half way from the bottom of the door up to 
the glass. At tha t  time the man in the car slid over just about center of 
the seat when I asked him to run the glass down. He  ran the glass down 
a little bit and turned and sort of smiled a t  me and sat  there and stared 
a t  me until he went out of sight. " * * lJ7hen I first called to him and 



4 IN T H E  SUPREME COURT. [258 

SKILLMAN v. INSURANCE CO. 

told hiin to open the door, he didn't give any indication tha t  he heard 
me a t  tha t  time. Then I called to him the second time and told him to  
roll down the n-indow and I would take him out through the window 
and tha t  is when he moved for the first time. Then he sort of slid over 
or moved over to~vards the right-hand window and got hold of the 
handle of the window and gave i t  one turn and then dropped his hands 
in his lap and sat  back. Tha t  is all the moves he made until the car 
sank. Sever  a t  any time did he speak to me or answer me. Yes, a t  tha t  
time he was fairly red in the face." 

The evidence tends to show that  i t  was approximately five minutes 
before the body was removed from the car after i t  sank. He  was taken 
to thrt shore in the boat of Mr.  and l l r s .  McIntyre where he was given 
artificial respiration by several persons, including the Stanly Countv 
Rescue Squad. Considerable water came out of his mouth and nose 
while he n.as being given artificial respiration. 

When the car was removed from the lake i t  was still in gear and the 
ignition switch was on. 

It is undisputed tha t  the insured had been suffering from athero- 
sclerosis and hypertension for about three years before his death. He 
had been treated by numerous physicians and the treatment had in- 
cluded restriction to a low salt diet, medication and instructions to  
reduce and maintain his weight in the low 160's instead of over 180, as 
i t  usually was on such examinations except when he had been following 
the instructions of his doctors. 

The record discloses tha t  on 23 April 1956 the insured was involved 
in a collision with another car while driving through the intersection 
of Queens and Ardsley Roads in the City of Charlotte, of which he 
subsequently had no knowledge or recollection whatever; tha t  following 
his admission to a hospital he was found to have a temporary paralysis 
of one leg and developed coma for which he was examined and treated 
by Dr .  R. T. Bellows, an expert neurological surgeon; tha t  Dr .  Bellows 
found the paralysis and coma were caused by a cerebral occlusion 
which in his opinion had occurred and caused loss of consciousness 
immediately preceding the collision and that  the cerebral occlusion 
had been caused by hypertension. 

Following an autopsy by Dr .  W. h4. Summerville, a Charlotte pa- 
thologist with more than twenty years' experience, which autopsy was 
performed on 5 April 1959, the day following the insured's death, a t  
the request of the plaintiff and with the permission of the coroner of 
?IIontgornery County in which the death occurred, Dr .  Summerville 
made a preliminary report on 7 April 1959 (erroneously dated 7 March 
1959), in which he said: "From the gross autopsy, i t  appeared tha t  the 
deceased did not die from drowning. There was considerable heart 
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disease demonstrated a t  the autopsy table. There was a minor lesion 
demonstrated in the right frontal lobe of the brain. The final interpre- 
tation of the cause of death will depend upon microscopic studies. This 
report will be forwarded to you as  soon as completed." 

After Dr. Summerville completed his microscopic studies in con- 
nection with the autopsy performed on 5 April 1959, he made a final 
report in which he set out his findings in detail and gave his conclusion 
as follows: "I t  is my opinion tha t  the deceased came to  his death 
as a result of the coronary occlusion. There is nothing in the gross and 
microscopic findings to indicate tha t  the deceased came to his death 
from drowning or traumatic injuries." 

Dr .  Pummerville in the trial beiom testified: "As to what I mean by 
lumen, the heart takes all the blood from the body and pumps it 
out. I t  has to be its own blood supply. H X +  9 s  to giving the jury some 
idea as to the diameter or size of the interior of this coronary vessel, 
lumen, as I found it on that  examination, ordinarily the opening of the 
vessel or vessels which supply the heart are approximately the size of 
a wood stemmed match. I n  the arteries which I found in the de- 
ceased the arteries were closed down to about pin point size. " * * 

"I examined his liver ~ h i c h  mas markedly enlarged. It was en- 
larged approximately " * * two and a half inches, below the ribs 
where i t  mas supposed to be. " " * The spleen which sits underneath 
the diaphragm mas enlarged approximately three times its nomal size. 
The kidneys were slightly enlarged " " *. I found no water in the 
stomach, * * * 

"0:1 examining the head there was no evidence of fractures of the 
bony structure of the skull. " * * As I opened the brain I found an 
irregular cystic area in the front part  of the right portion of the 
brain, measuring approximately 15 by 7 mms. Tha t  is approximately 
one inch by one half inch. There mere no other significant findings." 

The case m-as submitted t o  the jury and the jury answered the 
following issue in the negative: "Was the death of William V. Skillman 
caused by accidental means, as alleged in the complaint?" 

Judgment was entered on the verdict and the plaintiff appeals, 
assigning error. 

Carswell and Justice for plaintiff. 
C'ansler and Lockhart for defendants. 

DENNY, C.J. The plaintiff is entitled to  recover under the terms 
of the policies involved if the insured came to his death, directly 
and independently of all other causes, from bodily injury sustained 
solely through external, violent, and accidental means. 
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On the other hand, the plaintiff is not entitled to recover if a t  the 
time of the accident there was an existing disease or illness which co- 
operated with or contributed to the accident which resulted in his 
death. Such an accident cannot be considered as the  sole cause or as 
the cause independent of all other causes. 

The appellant assigns as error the following portions of the Court's 
charge to  the jury: 

"Non-, the court instructs you, members of the jury, that  there is 
a difference b c t ~ ~ e e n  accidental death and death by external, acci- 
dental means. Accidental means tha t  which happens by chance or 
fortuitously without intent or design and which is unexpected, un- 
usual, and unforeseen. Accidental means refers to the occurrence or 
happening which produces the result and not to the result. Tha t  is, 
accidental is descriptive of the term Means. The motivating, creating 
and causal factor must be accidcntal in the sense tha t  i t  is unusual, 
unforeseen, and unexpected. The emphasis is upon the accidental 
character or causation, not upon the accidental nature of the element 
sequence of the chain of causation. The insurance provided in these 
policies is not against an accidental result. To  create liability i t  must 
be made to appear tha t  the unforeseen and unexpected result was 
produced by acc~dental means. The stipulated payment is t o  be made 
only if the death, though unforeseen and unexpected, was effected by 
means which are external, violent, and accidental." (EXCEPTION 
NO. 19)  

"The court further instructs you, members of the jury, tha t  if you 
should find tha t  on this occasion in question the deceased was operating 
his automobile along highway 27 and tha t  as  a result of hypertension 
or heart attack or an arterial occlusion tha t  he lost control of his 
car and i t  went out into the water and sank down and he was drowned, 
tha t  the plaintiff could not recover and i t  would be your duty to  
answer this issue 'No.' " (EXCEPTION NO. 20) 

L ' N o ~ ,  the court instructs you, members of the jury, tha t  our courts 
have laid down two rules to  follow in the case such as this which the 
court will now give you. One, when at, the time of the accident the 
insured mas suffering from some disease but the disease had no 
causal connection with the accident, the accident is t o  be considered 
the sole cause. Second, when a t  the time of the accident there was an 
existing disease which cooperating with the accident resulted in the 
injury or death, the accident cannot be considered the sole cause or as 
the cause independent of all other means. I n  other words, if the injury 
or death was caused by the sum of two causes, namely accident and 
disease, then the plaintiff cannot recover." (EXCEPTION No. 22) 

The appellant further assigns as error tha t  portion of the following 
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excerpt of the charge within parentheses: 
1' n n n ( T ) h e  court instructs you tha t  if you should find from this 

evidence and by its greater weight tha t  on this 4th day  of April, 1959, 
that  the deceased was operating his automobile along the highway and 
that  while doing so (his automobile left the highway accidentally, 
as that  accidental means has been defined to you, and not as a result 
of any disease or heart attack or physical or mental infirmity), if you 
should find those facts by the greater weight of the evidence and you go 
further and find tha t  the movement of the car went out into the lake 
and that  he was there drowned, the court instructs you tha t  i t  would 
be your duty to answer the issue Yes. If you do not so find, you will 
answer No " * ' , " (EXCEPTION NO. 23) 

This Court has consistently held tha t  there is a distinct difference 
in the meaning of the terms "accidental death" and "death by ex- 
ternal accidental means." I n  Fletcher v. Trust Co., 220 N.C. 148, 16 
S.E. 2d 687, Barnhill, J., later C.J., said: " 'Accidental' means tha t  
which happens by chance or fortuitously, without intent or design and 
which is unexpected, unusual and unforeseen. 29 Am. Jur., 706-7, 
see. 931. 'Accidental means' refers to the occurrence or happening 
which produces the result and not to the result. T h a t  is, 'accidental' 
is descriptive of the term 'means.' The motivating, operative and 
causzl factor must be accidental in the sense tha t  is unusual, unfore- 
seen and unexpected. Under the majority view the emphasis is upon 
the accidental character of the causation - not upon the accidental 
nature of the ultimate sequence of the chain of causation." See also 
Slaughter v. Ins. Co., 250 N.C. 265, 108 S.E. 2d 438, and cf. Vause v. 
Equipment Co., 233 N.C. 88, 63 S.E. 2d 173. 

I n  our opinion, when the evidence disclosed on this record is con- 
sidered, the challenged instructions are without prejudicial error and 
these exceptive assignments are overruled. 

The appellant also assigns as error additional portions of the 
charge but these additional assignments would seem to involve no 
question of law not presented in those portions of the charge set out 
hereinabove. 

I n  Russell v. Glens Falls Indemnity Co., 134 Neb. 631, 279 N.W. 
387, in considering a policy of insurance similar to tha t  before us, the 
Court said: "It seems reasonably clear tha t  a policy with the phrase 
'resulting directly, independently and exclusively' refers to  the efficient, 
substantial and proximate cause of the disability a t  the time i t  oc- 
curred. On the other hand, a policy which also has the phrase 
'wholly or partly, directly or indirectly, from disease or mental or 
bodily infirmity' refers to another contributory cause, whether proxi- 
mate or remote. To  illustrate: A person might be standing near a stone 
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wall and become dizzy and fall and receive a serious injury. Clearly 
there is an accident. But  if the dizziness was caused by an existing 
illness or disease of the insured, the illness or disease would be the 
remote or indirect cause of the injury. It would a t  least in par t  cause 
the injury. It would be a contributing and cooperating cause. But, 
whether a proximate or remote cause, if a contributing cause, there 
can be no recovery where such a cause is excluded by the policy. If 
the results of the acident, added to  the diseased condition of an in- 
sured, produced the ultimate total result, under policy having the 
phrase  holly or in part, directly or indirectly,' there could be no 
recovery." 

I n  Knowlton v. John Hancock ikiut. Life Ins. Co., 146 Me. 220, 79 
A 2d 581, the policy excluded injuries, directly or indirectly caused by 
disease. The insured, an alcoholic, suffered a fall which was due to 
his alcoholism. The fall produced skull fracture and brain hemorrhages 
which resulted in death. The Court said: "It is well settled tha t  if a 
fall produces injuries which in turn cause death, and such fall is 
caused by disease, the death results a t  least indirectly from the disease 
which causes the fall. I n  such case, the beneficiary cannot recover 
the additional benefit provided for in the policy, if the policy contains, 
as here, a provision tha t  the additional benefit will not be payable 'if 
death results, directly or indirectly, or wholly or partially, or other- 
wise, from (1) any bodily or mental disease or infirmity.' " 

I n  Independent L i f e  and Accident Ins. Co. v. Causby, 94 Ga. App. 
305, 94 S.E. 2d 388, the plaintiff affirnlatively alleged tha t  chronic 
rheumatoid arthritis contributed to the death of the insured but was 
not the disease or condition directly causing the insured's death. 
The death certificate gave the cause of death, " * * * Disease or con- 
dition directly leading to death ( a )  Cerebral hemorrhage injury t o  
head caused, due to  ( b ) ,  by fall." Under the provisions of the policy, 
if the physical impairment of the deceased contributed to the fall in 
whole or in part, directly or indirectly, then there could be no re- 
coyer$. The Court said: "The only inference this court can draw 
from the above quoted portion of the death certificate is that  chronic 
rheumatoid arthritis is what caused the insured to fall and tha t  the 
fall in turn caused a cerebral hemorrhage which resulted in his 
death. Rheumatoid arthritis being a physical infirmity which con- 
tributed directly to the fall which resulted in the insured's death, 
there could be no recovery under the double-indemnity clause of the 
policy issued him." 

To  the same effect are the following decisions: Franklin v. Mutual 
Life Ins. Co. of iYew York ,  216 La. 1062, 45 So. 2d 624; McGarity v. 
ATew York Life Ins. Co., 359 Pa .  308, 59 A 2d 47; Prudential Ins. Co. 



N.C.] FALL TERM, 1962. 9 

SKILLMAN v.  INSURANCE CO. 

v. Van Wey, 223 Ind. 198,59 N.E. 2d 721; Lederer v. Metropolitan Life 
Ins. Co., 135 Pa. Super. 61, 4 A 2d 608; Puszkarewicz v. Prudential 
Life Ins. Co. of America, 161 Pa. Super. 500, 55 A 2d 431; New 
England X u t .  Life Ins. C'o. v. Fleming, 102 F 2d 143. 

I n  Penn v. Insurance Co., 158 N.C. 29, 73 S.E. 99, this Court, in 
quoting from cases in other jurisdictions, said in effect tha t  where the 
insured's policies are ambiguous in their terms they are to  be con- 
strued liberally in favor of the insured, but tha t  '( " * * plain, ex- 
plicit language cannot be disregarded, nor an interpretation given 
the policy a t  variance with the clearly disclosed intent of the 
partie..." I n  tliii: case there was a provision excluding coverage for 
injury arising directly or indirectly from bodily disease. The Court 
quotcil from W h i t e  v. Insurance Co., 93 Rlinn. 77, 103 N.W. 735, 
saying. " ,* " * (1)f the injury be the proximate cause of death, the 
company is liable, but if an injury and an existing bodily disease or 
infirmity concur and cooperate to tha t  end, no liability exists. * * * 
The rule of proximate cause, as applied to actions of negligence, 
cannot be applied in its full scope to contracts of this nature.' " 

The Penn case was here on a petition to  rehear in 160 N.C. 399, 76 
S.E. lG2, nnd the Court laid down the following rules: 

'(1. V h e n  an accident caused a diseased condition, which together 
v i th  the accident resulted in the injury or death complained of, the 
accident alone is to be considered the cause of the injury or death. 

"2. K h e n  a t  the time of the accident the insured was suffering from 
some di:ensc, but the disease had no causal connection with the injury 
or death resulting from the accident, the accident is to be considered 
as the sole cause. 

"3. When a t  the time of the accident there was an existing disease, 
which. cooperating with the accident, resulted in the injury or death, 
the accident cannot be considered as the sole cause or as the cause 
independent of all other causes." 

TT'e hold that the evidence in this case brings i t  within Rule 3 as  
laid down in the Penn case. Other assignments of error, in our 
opinion, present no prejudicial error and are overruled. 

In  the trial below, we find 
No error. 
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JEFFERSON STANDARD LIFE INSURANCE COMPANY. 

AND 
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LIFE INSURANCE COMPANY OF HARTFORD, CONNECTICUT. 

AND 

RIDIE WARD HARGETT v. 
THE FIDELITY MUTUAL LIFE INSURANCE COMPANY. 

(Filed 31 October 1962.) 

1. Evidence 5 30- 
A declaration is competent a s  a n  exception to the hearsay rule when 

the declaration is relevant, is not a n a r r a t i ~ e  of past occurrences but 
is so spontaneous in character a s  to safeguard its trustworthiness and 
preclude the likelihood of fabrication, and made contemporaneously 
~ v i t h  the occurrence or so closely connected therewith a s  to be practical- 
ly inseparable therefrom, and whether a declaration is a part of the 
rcs  gestae and competent is a preliminary question to be determined by 
the trial court upon the facts of each particular case. 

2. Same-- 
The requirement that  a declaration be contemporaneous with the 

occurrence in question in order to be competent as  a part  of the re8 
gestae relates to the sponteniety of the utterance, and imports that  the 
declaration be made under the influence of the occurrence and not be 
so remote as  to permit declarant to reflect and fabricate his statement. 

3. Same- 
In  this action on a double indemnity clause in a life policy, a 

declaration of insured that he had been stung by a n7asp he ld  competent 
a s  part of the res gestae upon evidence disclosing that  insured voluntarily 
made the statement some two minutes after the occurrence a s  soon as  
he had walked the fifty to one hundred yards to where the witnesses 
were sitting in a car along the highway, and that  a t  the time insured was 
suffering serere pain, the explanation being consonant with the other 
fncts in evidence and there being nothing to indicate that declnrant 
thought he was going to die or had insurance benefits in mind. 

4. Eridence § 44- 
I t  is competent for a medical espert to testify upon proper hypo- 

thetical question based on the facts in evidence a s  to decedent's prior 
good health, his conduct a t  the time of the occurrence, the condition of 
his finger, his suffering, his lapse into unconsciousness, and his death 
shortly thereafter, coupled with relevant physiological facts established 
bs  the espert, that  in the witness' opinion death resulted from the sting 
of an insect. 

5. Insnrance § 34- 
The evidence in this case tending to show that insured died as a 

result of the sting of a n  insect, held sufficient to be submitted to the 
jury in this action on a clause of a policy providing double indemnity 
if insured died a s  the result of bodily injuries effected solely through 
external. ~ i o l e n t ,  and accidental means. 
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APPEAL by plaintiff from Bone, J., M a y  1962 Term of JONES. 
Three civil actions mere consolidated for trial. Plaintiff seeks to re- 

cover double indemnity benefits under the provisions of certain life 
insurnnce policies by reason of the alleged accidental death of the 
insured. 

Plaintiff is named beneficiary in the policies. Her husband, Guy 
Hargett, was the insured. The policies provide tha t  the insurance com- 
panies will pay the beneficiary additional amounts equal to the face 
amounts of the policies if the death of the insured results from bodily 
injuries effected directly and independently of all other causes through 
external, violent and accidental means, where there is a visible con- 
tusion or wound on the exterior of the body. 

Plaintiff alleges facts and circumstances sufficient, if established, 
to entitle her to the double indemnity benefits. Defendants deny tha t  
the death was accidental within the terms of the policy. 

It was stipulated that  insured died on 8 June 1953 a t  age 57, and the 
policies yere  in force a t  the time of death. Due proof of death was 
furnished. Demand was made and defendants refused payment. 

Plaintiff's evidence is summarized as follotvs: 
On the morning of 8 June 1953 Guy Hargett, the insured, talked 

for a few minutes mith D.  J .  Baysden a t  the intersection of highways 
41 and 258. Hargett's Cross Roads. Insured appeared to be in good 
health and did not complain of any illness or injury. They parted, 
and Hargett walked along highway 41 toward his home. When he had 
gone about 100 yards from the Cross Roads, he reached down, broke a 
bush and beat with i t  (vitness illustrated) a time or two. He  then 
turned and, interrupted only by a passing car, proceeded 50 to 100 
yard.: diagonslly across the highn-ay to a point where George Turner 
was sitting in a vehicle in front of 'IT7haley's Store. Hargett was 
wringing his hands. He  stated to Turner and Jesse Jones, who was 
also present, that  a wasp had stung him and he had never hurt so bad 
in all his life, (Upon objection by defendants, Hargett's statement to 
Turner and Jones that  a Tvasp had stung him was excluded. Plaintiff 
excepted.) Hargett had a purple place under his finger nail. It was 
about two ~ninutes from the time Hargett was beating with the bush 
until he made the statement to Turner and Jones. Immediately after 
making the statement Hargett walked directly to his home, a distance 
of about 350 yards. There i t  was observed tha t  he had a discoloration 
a t  the end of his finger - ('a pierce in what seemed to  be the middle 
of a circle." hierthiolate was applied. H e  was in intense pain. With- 
in a few minutes he became unconscious. He  died about 40 minutes 
later without having regained consciousness. Dr .  Mease had been 
called and arrived about 20 minutes before Hargett died. Hargett 
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was in good health prior to  the occurrence and had never complained 
of any heart disorder. Dr .  R. L. McMillan, a heart specialist and 
a member of the Staff of Bowman-Gray School of Medicine, was 
called as a witness by plaintiff. H e  had not attended deceased. H e  
testified tha t  he had studied, examined and treated the effects on 
humans of bites and stings by such insects as bees, hornets, wasps and 
yellow jackets. He  discussed the systemic reactions, ranging from 
slight to extremely serious. He  explained two serious reactions, stating 
tha t  in some cases the stings resulted in a congestive heart failure 
or acute type of dropsy, and in other cases the brain and spinal cord 
were affected, and tha t  in the latter class of cases one of the symptoms 
is loss of consciousness. H e  stated tha t  a sting a t  the end of the  finger 
is very painful because the tissue structure is such tha t  the finger 
cannot swell. He  testified tha t  the external evidence of such sting 
"is frequently a puncture wound in the center of . . . a meal or melt, 
and there is commonly a purplish or reddish discoloration tha t  comes 
on 20 to 30 minutes, or maybe sooner, after the sting." He  testified 
without objection, in answer to a hypothetical question, tha t  in his 
opinion insured died as a result of being stung by an insect. 

A t  the close of plaintiff's evidence, the court, on motion of de- 
fendants, entered a judgment of involuntary nonsuit. 

Plaintiff appeals. 

Jones, Reed  d? Grif f in  and George R. Hughes  for plaint i f f .  
TVharton, I v e y  d? TT7hayton, Charles E. Dameron ,  111, and W h i t a k e r  

R. Jeffress for defendants .  

MOORE, J. We first consider whether the trial judge erred in 
excluding the statement of deceased to Turner and Jones tha t  he had 
been stung by a n-asp. ,4n answer to this question is not necessary 
for a decision on this appeal, but the question will arise upon the re- 
trial of the case and for tha t  reason me discuss i t  here. 

When, in an action upon an accident insurance policy, the bene- 
ficiary sceks to introduce in evidence declarations of deceased insured 
relative to the occurrence allegedly causing death, the inquiry is 
whethcr the declarations are part  of the res gestae or are merely 
hearsay. 29A Am. Jur., Insurance, s. 1888, p. 947. To  take such decla- 
ration out of the hearsay rule and render i t  competent as a part  of 
the res gestae, i t  must be relevant, i t  must be so spontaneous in 
character as to  safeguard its trustworthiness, preclude t,he likelihood 
of reflection and fabrication, and render i t  instinctive rather than 
narrative, and i t  must be contemporaneous with the transaction, or 
so closely connected with the main fact as  to be practically inseparable 
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therefrom. Little v. Brake Co., 255 N.C. 451, 455, 121 S.E. 2d 889; 
Coley v. Phillips, 224 N.C. 618, 31 S.E. 2d 757. This general state- 
ment of the rule is difficult of application in particular circumstances. 
It has been said tha t  "there is no single res gestae rule, and the ex- 
pression does not mean exactly the same thing when used in different 
connections." Stansbury: Korth Carolina Evidence, s. 158, p. 329. 
Because of the incidence of various other rules of law in the different 
types of cases in which the res gestae rule arises, there seems to be 
inconsistencies in its application by our Court, particularly as to the 
effect of the time element. I n  many cases there is insistence upon 
strict conteniporaneousness, and declarations made after the occur- 
rence, however brief the interval of time, are excluded as "narrative." 
Holmes v. Wharton, 194 hT.C. 470, 140 S.E. 93; State v. Butler, 185 
N.C. 625, 115 S.E. 889; Hill c. Insurance Go., 150 N.C. 1, 63 S.E. 124. 
Other cases emphasize spontaneity and admit utterances made after 
the occurence but before there has been opportunity to fabricate. 
State v. Smith, 225 N.C. 78, 33 S.E. 2d 472; Young v. Stezuart, 191 
N.C. 297,131 S.E. 735; State v. Spivey, 151 K.C. 676, 65 S.E. 995. The 
effect of the time element in a particular case depends largely upon 
the particular circumstances involved. 

The decision of the Supreme Court of the United States in Travelers' 
Ins. Co. v. iliosley. 8 Wall. 397,19 L. ed. 437 (1869) established a more 
liberal trend in dealing wit11 the time element in accident cases. 
There, the insured got out of bed about midnight, and shortly there- 
after his son found him downstairs in a reclining position and asked 
him what was wrong, and insured said he had fallen downstairs and 
was badly hurt. He  went back upstairs and told his wife he had fallen 
down the back stairs and almost killed himself, tha t  he had hit the 
back of his head in falling. Insured died a few days later. The wife, 
beneficiary, sued for accident benefits of a life insurance policy. T ~ P  
Court ruled that  the declarations of insured to his son and wife were 
admissible. 

The opinion in the Mosley case exerted a powerful influence in 
expanding the concept of res gestae in accident cases and is now 
follom-ed in a majority of jurisdictions. Some typical cases are: Miser 
v .  Iowa State Traveling Men's Asso., 273 N.W. 155 (Iowa 1937) ; 
A'ational Life & Accident Ins. Co. v. Hedges, 27 S.W. 2d 422 (Ky. 
1930) ; Standard Acc. Ins. Co. v. Baker, 291 P. 962 (Okla. 1930) ; 
Bulkeley v. Brotherhood Acc. Co., 101 A. 92 (Conn. 1917) ; Meyer 
v. Travelers' Ins. Co., 153 N.W. 523 (Minn. 1915) ; Starr v. Aetna L. 
Ins. Co., 83 P. 113 (Wash. 1903) ; Puls v .  Grand Lodge, A.O.U.W., 
102 N.W. 165 (N.D. 1904). The Mosley case was a t  first criticized 
in some quarters as being a bootstrap operation, tha t  is, tha t  the 
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court admitted in evidence a narrative to prove the accident itself, 
when the admissibility of the narrative was conditional upon the 
accident having happened. 163 A.L.R. 203. This criticism is not valid, 
for by this reasoning contemporaneous statements, otherwise compe- 
tent, would in many instances be inadmissible. For example, consider 
the circun~stances in State v. Smith, s~ipra ,  and Means v. R.R., 121 
K.C. 574. 32 S.E. 960. 

The generally accepted rule now is that  "If the utterance tends to 
elucidate the occurrence, if i t  appears in its nature, manner and 
circumstnnces to  have been so responsive to  the mental impact of the 
accident as to be but an unconsidered reproduction of what the speaker 
has seen or experienced, and if i t  is made so soon after the accident 
as to render i t  improbable that perverting motive or false memory 
has intervened, i t  is admissible in evidence." 163 A.L.R. 92. 

The admissibility of an utterance is, of course, a preliminary matter 
for the judge. If admitted, its weight and credit are for the jury. The 
rulii~g of the trial judge on admissibility is subject to review, but in 
doubtful cases should bc qiven much weight. 163 A.L.R. 92. 93. See 
also S~u 'n son  v. Nnnce. 219 N.C. 772, $77, 1.5 S.E. 2d 284. The utter- 
ance s h o ~ ~ l d  1)e regarded as presumably inadmissible. I n  determining 
n-hctlier the presumption ha- been ovcrtoine and whether the utter- 
ance is admissible the court should consider the time, place and content 
of the utterance, whether i t  v a s  voluntarily made, motive for fabri- 
cation, condition of dcclarant, and corroborating circumstances. The 
time should not bc so remote ns to permit the declarnnt to  reflect 
and fabricate and his ctatement to lose the quality of spontaneity. 
The utterance should be made under the influence of the accident. 
"Kha t  the l a v  altogether distrusts is not after-speech but after- 
thoueht." Travelers' Ins. Co. v. Sheppnrd. 18 S.E. 18, 26 (Ga. 1890.) 
Ordinarily a response to a question is less trustworthy than a voluntary 
statement. A declaration made a t  the place of the occurrence is more 
likely to be influenced thereby than one made a t  a place substantially 
removed therefrom. Consideration should be given to  those circum- 
stances which motivate the utterance. It is important to consider 
whether declarant n-as under stress, emotion or pain brought on by 
the occurrence, or whether the de~larat~ion was made in a state of 
repose. An important consideration is whether the utterance is the 
narrative of an uncorroborated chain of events, or whether i t  is 
explanntlve of events otherwise in evidence. See 130 A.L.R. 302-310; 
J ieyer  zl. Travelers' Ins. Co., supra. 

Tested by the foregoing factors, i t  is our opinion tha t  the statement 
of Hargett was competent and admissible. H e  made the declaration 
about two minutes following the occurrence, a t  or in close proximity 
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t o  the place the event occurred. It was made voluntarily and not in 
response to questioning. Declarant was suffering severe pain, and the 
statement was made under the stress and in explanation of the pain. 
There was no apparent motive to  fabricate. There was nothing t o  
indicate tha t  Hargett thought he was going to die or considered tha t  
insurance benefits were involved. It mas not a narrative of a chain of 
events, but was a voluntary statement of a single fact in explanation 
of a perfectly obvious set of circumstances capable of proof by other 
evidence. The declaration was such as would be accepted by others 
without question in the ordinary affairs and experiences of mankind. 

Defendants contend, with some plausibility, tha t  the  doctrine of 
the Mosley case has been rejected by this Court. We have twice cited 
Mosley with approval in inapplicable cases. Merrell v. Dudley,  139 
N.C. 57, 51 S.E. 777; State v. W h i t t ,  113 N.C. 716, 18 S.E. 715. I n  
Bumgardner v. Ry. Co., 132 N.C. 438, 441, 43 S.E. 948, the Court, 
discussing the opinion in the iliosley case, said: "But however in- 
clined we may be to adopt these views if the question was new, we 
think the numerous decisions of our Court on the subject would 
prevent us." This was pure dictum. The declaration by the by-stander 
in the Bumgardner case, made after the occurrence, would not have 
been competent in any event. I t  was a narrative of events antecedent 
to the main occurrence and was in part  a statement of opinion. 

Defendants insist tha t  Hzll v. Insurance Co., supra, is indistinguish- 
able from the instant case. Accident insurance was involved. Witness, 
just as a passenger train passed, saw deceased struggling and falling 
along beside the train, "ran there as quickly as he could, rolled the man 
over on his face and commenced to talk to him." The injured man 
stated the circumstances leading up to and causing his injury. The 
Court refused to permit the witness, who had been called by de- 
fendant, to relate deceased's statement, and held tha t  i t  "was not 
exclamatory but narrative, and therefore hearsay and incompetent." 
The facts are similar to those in the Mosley case, but there are im- 
portant differences. Mosley's statement related the main fact, the 
injury and its immediate cause as an explanation of his suffering; 
in Hill the immediate cause of the injury was obvious to the witness 
without any explanation, deceased's statement narrated his ante- 
cedent conduct and the events leading up to the main fact. The instant 
case is also significantly different. Hargett's statement related only 
to the main fact vhich explained his suffering, not t o  antecedent 
matters. It is not a narrative of a chain of events; i t  was explanatory 
of events already known and undisputed. Furthermore, the statement 
was voluntary and instinctive and not in response to questioning. We 
do not overrule the Hill case. I n  this jurisdiction cases are to  be de- 
cided according to the circumstances involved. 
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Defendants concede that,  if Hargett's death was caused by insect 
bite or sting, his death resulted from bodily injuries through external, 
violent and accidental means, and accident benefits are payable to 
beneficiary. 

Even if insured's statement to Turner and Jones is excluded, there 
is competent evidence tha t  death was caused by insect sting. I n  an- 
swer to a hypothetical question Dr.  RIci\lillan stated: "My opinion 
is that  death resulted from an insect sting." 

But  defendants maintain tha t  the answer of Dr .  McMillan is in- 
sufficient and violates the rule (20 Am. ,Jur., Evidence, s. 787, p. 661) 
tha t  "An opinion of an expert must be based upon facts, proved or 
assumed. sufficient to form a basis for an opinion, and cannot be in- 
voked to supply the substantial facts necessary t o  support tha t  con- 
clusion." Defendants contend tha t  the doctor's opinion supplies the 
iminediate cause of the injury which is a fact necessary to support his 
conclusion. We do not agree tha t  the rule was violated. The facts in 
evidence, including defendant's prior good health, his conduct a t  the 
time of the occurrence, the condition of his finger, his suffering, the 
lapse into unconsciousness, and his death shortly thereafter, coupled 
with the professionally established facts testified to by the doctor 
expert, xe re  sufficient predicate for the conclusion reached by the 
witness. The hypothetical question wss in proper form, included 
only such facts as were in evidence, and the facts were a sufficient 
hypothesis for the answer given. Stansbury: North Carolina Evidence, 
s. 137, pp. 270,271; State v. Smoak, 213 K.C. 79,195 S.E. 72; Bailey V .  

Winston, 157 N.C. 252,: 72 S.E. 966. 
The court erred in allowing the motion for nonsuit. 
The judgment below is 
Reversed. 

GRAEM TATES,  D ~ I K G  BUSINESS as GRBEM P A T E S  ADVERTISING v. 
W. I?. RIICKEY BODY COMPANY, INC. 

(Filed 31 October 1962.) 

1. Contracts 88 21, 27; Quasi-Contracts 3 2p 

Where defendant's own evidence discloses that  he used 1000 of the 5000 
catalogs printed by plaintiff, defendant is not entitled to nonsuit in plain- 
tiff's action to recover the contract price, even though defendant denies 
the alleged contract, since defendant, having accepted and used a portion 
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of the catalogs, would be liable for the portion used upon quantum 
mewit  even in the absence of an express contract. 

2. Contracts 9 21; Quasi-Contracts 2- 
If the printer delivers printed catalogs according to the final proof 

approved by the purchaser, the printer is entitled to recover the contract 
price, or, if there mere no contract, the reasonable value of the catalogs 
furnished in accordance with the purchaser's specifications, regardless 
of whether the aurchaser liked the catalogs and i rres~ect ive of whether 
the catalogs weEe useful or not ;  if the  printing of the catalogs mas not 
in accordance with the specifications, the purchaser is entitled to reject 
them, but if the purchaser uses any number of them he is liable for the 
reasonable value of the portion used. 

3. Contracts § 25; Quasi-Contracts 2- 

While a cause of action on a n  express contract and on an implied con- 
tract should be separately stated, recovery may be had upon quantum 
meruit upon a complaint alleging a n  express contract and the delivery 
of goods thereunder of a stipulated reasonable value. 

4. Same- 
Where the allegations and evidence a re  sufficient to support recorery 

upon an express contract and upon an implied contract, the court should 
submit separate issues directed to the two theories of liability. 

5. Trial § 4 0 -  
If the pleading and eridence raise several issues, the submission of the 

single issue as  to the amount, if any, plaintiff is entitled to recover, is 
not good practice. 

6. Contracts § 25- 
Where defendant in an action on a contract relies upon breach of the 

contract by plaintiff, defendant should deny plaintiff's allegations of due 
performance and allege the facts constituting the breach, and tender 
an issue relating thereto. 

7. Contracts § 23- 
If the catalogs purchased by defendant were not printed in accordance 

with the specifications, the fact that  the purchaser uses a portion of the 
catalogs in an emergency does not preclude the purchaser from rejecting 
the remainder of the catalogs. 

8. Trial 5 3 3 -  
I t  is error for the court to fail to apply the law to the various aspects 

of the case presented by the evidence. 

.~PPE.AL by defendant from Sink, E. J. a t  April 23, 1962 Special "A" 
Civil Term of MECKLENBURG. 

This is a civil action to  recover damages for breach of contract. 
Plaintiff is the proprietor of an advertising agency; the defendant 
corporation manufactures truck bodies for delivering beverages. 
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Plaintiff alleges tha t  on or about March 22, 1961, he and defendant 
entered into a contract "under the terms and in the full performance 
of which plaintiff caused to be printed and delivered to  the defendant 
5,000 catalogs created, designed, written, and prepared by plaintiff, . . . 
and duly approved by defendant"; tha t  "pursuant to the contract" on 
or about March 28, 1961, plaintiff submitted an invoice to the defend- 
a n t  in the  amount of $4,461.43 which defendant has refused to pay. 
Plaintiff prays judgment for this amount with interest from March 
28, 1961. 

Answering, the defendant admitted the receipt of a portion of the 
catalogs immediately prior to the departure of its sales force to  a con- 
vention in hliami where the catalogs were to be distributed. However, 
defendant alleged tha t  "the catalogs were incomplete and inaccurate 
for the purposes for which the defendant had intended using the 
catalogs"; tha t  defendant immediately advised plaintiff of the omis- 
sions and told him to stop the printing but, notwithstanding, plaintiff 
printed the remaining 4,000 catalogs. Defendant denied tha t  the parties 
ever reached a definite and final agreement with reference to the price 
of the catalogs. It alleged tha t  plaintiff was entitled t o  recover 
nothing. 

On the trial, plaintiff offered evidence which tended t o  shov the 
following facts: 

-4s a result of negotiations which began in the summer of 1960, and 
after the preparation of two "working dummies", plaintiff submitted 
the final proof of a sales catalog to defendant about March 20. 1961. 
Carl illickey, president of the defendant, made a few minor corrections 
and told the plaintiff tha t  defendant would need a partial shipment of 
catalogs by April 5, 1961, for use a t  a convention in Miami. Between 
Narch  22, 1961, and April 1, 1961, more changes had to be made 
in the proof. These were reviewed with Mr.  Mickey and final in- 
structions were given the printer on March 23, 1961. Thereafter on 
March 28, 1961, plaintiff submitted to  the defendant an invoice in the 
amount of $4,461.43. On October 27, 1960, plaintiff had given de- 
fendant an estimate of the total cost for 5,000 catalogs containing both 
twelve pages and sixteen pages. The final billing in March was in- 
creased by the addition of color, plates. and by typography changes 
made on the instructions of Mr. Mickey. On April 5, 1961, according 
to its instructions, 1,000 catalogs were delivered to the defendant 
in High Point. On the same day Mr.  Mickey telephoned plaintiff tha t  
page numbers had been omitted. H e  requested t h a t  plaintiff call the 
printer to determine whether all of the catalogs had been printed. At 
tha t  time he made no other complaint. He  told plaintiff he had de- 
cided to take the delivered catalogs with him to Miami and, upon 
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his return, would discuss with him the disposition of the other 4,000 
catalogs. 

At the time Mr. Mickey called plaintiff, the printer had already 
folded and stitched the remaining 4,000 catalogs. T o  have numbered 
the pages would have increased the cost $1,337.00 Hearing nothing 
furthey from the defendant, plaintiff had the remaining 4,000 catalogs 
delivered and requested payment. Defendant's president advised tha t  
the catalogs were not satisfactory because the pages were not num- 
bered. 

The delivered catalog contained twelve pages in addition to the 
cover pages - sixteen pages, counting front and back as two pages 
each. Page three purported to be an index page. On i t  were seven 
question. and the information tha t  the answers could be found on 
variouc pages from four to fourteen. Since they were not numbered, 
in order to find the answers to the questions, i t  was necessary to count 
the pzses Plaintiff testified, "The entire catalog is based upon a very 
unusunl indcx which Lvas one of the teasing points tha t  we n-ere putting 
in the cata!og. . . The working dummy did not have particular pages 
numbered . . . . Mr. Mickey personally reviewed each working dummy 
and each proof and all changes he requested were made." 

The defendant's evidence tended to show tha t  a t  a conference be- 
tween plaintiff, Mr. Mickey, and the defendant's sales manager about 
the working dummy, it was agreed tha t  the pages should be numbered, 
and the sales manager penciled the numbers on the onion skin overlay 
of the ~econd  ~vorking dummy a t  the place where the  page numbers 
were to go. On the trial, defendant also contended tha t  certain color 
with TT-hich defendant had promised to brighten the page advertising a 
roll-u,7 door had been omitted. 

Defendant's salesmen took the 1.000 catalogs to Miami but made no 
use of the remaining 4.000. Mickey testified tha t  the price plaintiff 
quoted in October was acceptable; that he had requested him to  send 
the inroice SO tha t  defendant could have i t  for March billing. H e  
testified. '*(TI he amount of the invoice mas more than we had dis- 
cussed originally. I didn't particularly like i t ,  don't misunderstand, 
but I knew i t  was justified." 

One issue. "What amount, if any is the plaintiff entitled to recover 
of the defendant?" was submitted to the jury without objection by the 
defendant. I t  was answered "$4,461.43 plus interest a t  6% from March 
28. 1961." From judgment entered on the verdict the defendant ap- 
pealed assigning as error the action of the court in overruling its motion 
for nonsuit and omissions and commissions in the charge. 

Robert L. Scott for plaintiff appellee. 
Warren C. Stack for defendant appellant. 
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SHARP, J. Eeither the pleadings nor the evidence clearly de- 
lineates this controversy. The submission of but  one issue further 
blurred the picture and made the charge to the jury an extremely 
hazardous judicial operation. 

The plaintiff's complaint, we believe, was intended to  allege an  ex- 
press contract by defendant to pay $4,461.43 for the 5,000 catalogs in 
question. I n  its answer, defendant denied the contract as alleged in 
the complaint as well as plaintiff's performance of it. Defendant denied 
any agreement to pay a specific amount for the catalogs but alleged 
tha t  i t  was ready, willing, and able to pay a reasonable sum for 
"proper and satisfactory catalogs." However, the most direct evidence 
of an express contract came from the defendant's president when he 
testified that  the amount of the  March invoice, sent a t  his request 
before the catalogs were delivered, "was justified." %'bile alleging 
tha t  "serious omissions and difficulties" in the catalogs caused i t  to 
reject 4,000 of them, defendant's evidence establishes tha t  i t  did use 
1,000 of the catalogs. Notwithstanding, defendant denied tha t  plain- 
tiff x a s  entitled to recover any amount and excepted to the failure of 
the court to nonsuit plaintiff's entire claim. 

Certainly the defendant was not entitled to receive the 1,000 catalogs 
as a gift from the plaintiff. The motion for nonsuit was correctly over- 
ruled. 

The plaintiff contends tha t  the defendant ordered 5,000 catalogs; 
tha t  they were printed according to  specifications or "a dummy" ap- 
proved by defendant's president: and tha t  he is entitled to recover 
for the 5,000. If plaintiff proves this by the greater weight of the evi- 
dence, plaintiff would be entitled to  recover the stipulated price if 
there vere  one; the reasonable value, if there were none. If the catalogs 
were not printed according to the proof, plaintiff would not be en- 
titled to recover for the 4,000 rejected. It is implicit in the dealings 
between these parties that  the plaintiff was to furnish catalogs ac- 
cording to  the final proof approved by the defendant. I f  tha t  proof 
contained page numbers and color which did not appear in the printed 
catalog then plaintiff did not perform his contract. If the catalogs 
nTere printed according to  the approved dummy, then defendant is 
obligated to pay for 5,000 of them whether its president liked the 
finished product or not, and irrespective of whether the catalog pro- 
moted sales a t  the convention or elsewhere. Gills Lithographic & 
Liberty Printing Co. v. Chase et al., 149 Mass. 459, 21 N.E. 765, 4 
L.R.A. 480; Harris v. Sharples, 202 Pa. 243, 51 A 965, 58 L.R.A. 214. 
I n  any event, the plaintiff would be entitled to  recover the reasonable 
value of the 1,000 catalogs which the defendant used a t  the Miami 
Convention. Thormer v. Mail  Order CO., 241 N.C. 249, 85 S.E. 2d 140. 
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The plaintiff's complaint, is broad enough to support a recovery 
either on an express contract or on the quantufn meruit. The following 
statement from McIntosh, North Carolina Practice and Procedure, 
Second Edition, Section 1133, is applicable to the instant case: 

"Under the code the con~plaint may allege a n  express contract 
or the allegations may be so general as, under the liberal con- 
struction rule, to allow a recovery upon either the express or 
implied contract. 'This, however, is a slovenly mode of pleading, 
tolerated, but not approved, as the cases cited will show.' The 
orderly method of pleading n-ould be to  state the express contract 
and the implied contract separately, or to state the express con- 
tract as an inducement or explanation of the implied contract 
and that defendant received the benefits." 

Before the question of damages is reached in this case i t  is neces- 
sary to determine whether the catalogs which the plaintiff produced 
conformed to the proof approved by the defendant's president. If they 
did, the next question is: Had plaintiff and defendant agreed upon the 
price? If no agreement as to price had been reached, then what was a 
reasonable price? If the catalogs did not conform t o  the printer's 
proof, what w i s  the reasonable value of the 1,000 delivered? 

The disputed questions of fact in this case could not have been 
brought into sharp focus by the one issue, "What amount, if any, is the 
plaintiff entitled to recover of the defendant?" Before the jury can 
decide the amount of plaintiff's recovery, it must resolve the issues of 
fact upon which tha t  question depends. I n  cases where the evidence 
requires a charge on both express and implied contract, separate issues 
should be submitted. Hatcher v. Dabbs, 133 N.C. 239, 45 S.E. 562. 
"It is error to submit the single issue, 'How much, if anything, is the 
plaintiff entitled to recover?' if other issues are raised, since this 
leaves out the controverted facts upon which the right to recover is 
based." AIcIntosh, North Carolina Practice and Procedure, Second 
Edition, Section 1353. The defendant should have tendered issues ap- 
plicable to its defense and noted an exception had the judge then rc- 
fused to submit them. Greene 7;. G ~ e e n e ,  217 N.C. 649, 9 S.E. 2d 413. 

His Honor correctly charged the jury that  plaintiff contended he 
n-as entitled to recover the amount of the invoice for which he sued, 
but he did not tell them what facts i t  would be necessary to find in 
order to return such a verdict. Likewise, he never told the jury r h a t  
findings would require them to answer the one issue NOTHIATG, but 
he told them the defendant contended that  IYOTHIA'G should be their 
verdict. Having accepted and used 1,000 of the catalogs, the defendant 
was not entitled to this contention. 
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We have been unable to  rationalize the theory upon which this case 
was presented to the jury. It may be tha t  the court was misled by the 
failure of the defendant to  tender issues which embraced its defense. 
Furthermore, the judge may have concluded that  the general alle- 
gation of "serious omissions and difficulties" in the catalog was 
insufficient to raise an issue as to whether the  printed catalog con- 
formed to the proof. "The defendant relying on a breach by plaintiff as 
a defense must allege i t  as well as the fmts  constituting it, and he must 
deny plaintiff's allegations of due performance." 17 C.J.S., Contracts, 
Section 552. Bank v. Fidelity Co., 126 X.C. 320, 35 S.E. 588. However, 
plaintiff makes no point tha t  the answer mas insufficient to  admit de- 
fendant's evidence tha t  the finished catalog did not conform to the 
proof. 

The defendant assigns as error tha t  portion of the charge in which 
his Honor instructed the jury as follom: "The l a ~ v  does not provide 
and does not allow this defendant to take 25% of the product and 
decline the other where i t  is shor~n  that  tha t  rejected is the same 
quality as tha t  accepted." 

This n.as error requiring a new trial. The plaintiff knew tha t  de- 
fendant required a certain number of catalogs in time for the Miami 
Convention. -4 thousand catalogs mere printed and delivered for tha t  
specific purpose. The defendant, within thirty minutes after they were 
delivered, informed plaintiff that the page numbers had been omitted 
and asked him to stop the printing of the others. Under these circum- 
stances. the fact that  defendant in an emergency used the 1,000 
catalogs would not r ~ a i v e  his right to reject the others. Of course, the 
plaintiff contends that  the proof which defendant had approved did 
not contain page numberq. This was one of the issues of fact for the 
jury to resolve under proper instruction from the court. 

By assignments of error 20, 21, and 22, the defendant contends tha t  
the trial judge failed to apply the law to the evidence as required by 
G.S. 1-180, in tha t  he failed to instruct the jury in substance as 
follom : 

( a )  " (1)f the advertising matter was in accordance with their 
agreement, in the absence of stipulation as to  price, the defendant 
was obligated to pay the reasonable value thereof; . . . ." 

(b)  " ' (P) la int i f f ls  right to recover for materials and services 
rendered, not in accordance with contract, is restricted to such 
materials and services as were accepted and appropriated by de- 
fendant. As to these and these alone, defendant must pay, on the 
basis of quantum meruit; and the basis of liability therefore is 
quasi-contract, i.e., unjust enrichment,. . . . 7 1 ,  
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(c) " ' (W)here plaintiff sues to  recover for services rendered to 
defendant, failure to prove the alleged special contract t o  pay 
therefor precludes recovery thereon; but, where services so render- 
ed are accepted by the defendant, plaintiff may recover there- 
for upon quantum meruit. The measure of such recovery, predi- 
ccted on implied assumpsit, is the reasonable value of the services 
so rendered by plaintiff and accepted by defendant,'. . . ." 

The duty to give these instructions arose on the evidence in this case. 
Thormer v. i l lni l  Order Co., supra. They n7ere not given. 

For the reasons stated there must be a 
New trial. 

TOWS OF D-kT'IDSON, A MUXICIPlL CORPORATION, PETITIOKER V. 
BLICE STOUGH, RESPORDENT. 

(Filed 31 October 1962.) 

1. Appeal and E r r o r  5 15.1; Courts § 6 ;  Eminent  Domain !j 9- 
A motion by petitioner for leave to withdraw its appeal from a n  order 

of the clerk confirming the report of the commissioners in comdemnation 
proceedings is  addressed to the discretion of the Superior Court, and the 
denial of the motion will not be disturbed in the absence of a showing 
of abuse. 

2. Eminent  Domain 5 4- 

Municipal corporations halye been giren authority to comdemn rights- 
of-n-a!: for ~ v a t e r  lines if unable to acquire the needed property rights 
through negotiation. G.S. 160-204, G.S. 160-205, G.S. 160-255 et seq. 

3. Eminent  Domain §§ 5, 1% Extent  of easement f o r  municipaI water  
lines. 

The condemnation by a municipality of a 25 foot right-of-way for a 
water line with right to enter upon the land to construct, maintain, an? 
repair underground pipe and the right to keep buildings and other struc- 
tures from being located within said right-of-way, together with a n  ease- 
ment of 20 feet on each side of the 25 foot right-of-way to excavate and 
refill ditches and remove trees and undergrowth during periods of con- 
struction or repair, vests the right in  the city to use the twenty foot strips 
occasionally for periods of short duration when necessary to repair or 
reconstruct the lines, and an instruction permitting the jury to assess 
compensation on the basis that the municipality acquired the continuous 
and exclusive right to use the entire 65 foot right-of-way must be held 
for prejudicial error. 

APPEAL by petitioner from McLenn, J., June 11, 1962 Scheduled "A" 
Civil Term of A~ECKLENBURG. 
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Petitioner supplies its inhabitants with water. T o  bring water to  
the filter plant, i t  was necessary to lay a water pipe line or lines across 
respondent's property. Unable to agree with respondent on compen- 
sation for the easement necessary to perform this public service, 
petitioner instituted this condemnation proceeding. Commissioners, 
appointed to determine the amount due respondent, filed their report 
with the clerk. In due time petitioner filed exceptions which were 
overruled. The report was confirmed, and petitioner appealed to the 
Superior Court. 

Respondent also filed exceptions to  the report of the commissioners, 
but these were not filed within twenty days of the filing of the com- 
missioners' report. The record does not disclose what order, if any, the 
clerk made with respect to the exceptions filed by respondent. 

An issue to determine the amount of conlpensation due respondent 
was submitted to and answered by the jury. Judgment was entered 
declaring pctitioner owned the easements as described in the petition 
and in favor of respondent for the sum fised by the jury as compen- 
sation. Petitioner excepted and appealed to this Court. 

Howard B. Arbuclile, J r .  for petitioner appellant. 
Bradley, Gebhardt, DeLaney and .lIillette, by Ernest S .  DeLaney, 

Jr.. for respondent appellee. 

R O D X ~ ,  J, After thc parties had offered e~ idence  to support their 
respective contentions, but before all the evidence had been offered, 
petitioner asked leave to withdra~v its appeal. The court denied the 
motion, and petitioner assigns this ruling as error. 

When an appeal has heen perfected, appellant cannot withdraw i t  
without first obtaining the consent of the appellate court. Tha t  court 
may nllow or deny the motion in the exercise of its sound discretion. 
Cf. Ramsey v. R.R., 253 N.C. 230, 116 S.E. 2d 490, and McDowell v. 
Kure Beach, 231 S . C .  818, 112 S.E. '7d 390; S v.  Grundler, 231 W.C. 
177, 111 S.E. 2d 1. Here there is no suggestion the court abused its 
discretion. Hence its ruling is not reviewable on appeal. Adler v. Curle, 
254 S .C.  502, 119 S.E. 2d 393. 

The sovereign has the power to acquire by condemnation such 
property as may be necessary for public purposes. It may acquire 
the property in fee or it may acquire a less estate. Morganton v. 
Hutton & Bourbonnais Co., 251 N.C. 531, 112 S.E. 2d 111. It may 
delegate this power to municipal corporations. The grant may be co- 
extensive with the State's right, or i t  may limit the right granted. 
Mount Olive 21. C'owan, 235 N.C. 259, 69 S.E. 2d 525. 
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The Legislature has specifically authorized municipal corporations 
to own and maintain water systems. G.S. 160-255. They are authorized 
to purchase such "land, right of way, water right, privilege, or ease- 
ment" as may be necessary for tha t  purpose. G.S. 160-204. If unable 
to  acquire the needed property rights by private negotiation, they 
may ecquire by condemnation. G.S. 160-205. 

The petition describes the rights and estates which petitioner seeks 
in this language: "A permanent easement and right of way 25 feet 
wide for a water pipe line or pipe lines and mains. . .together with the 
right to  enter upon the real property described in this paragraph a t  
any time, to construct, maintain, and repair underground pipe lines for 
water and/or mains for the purpose of conveying water over, across, 
through or under the lands hereinafter described; the right to ex- 
cavate and refill ditches and/or trenches for the location of said water 
pipe lines and/or mains; the right to remove trees, bushes, under- 
growth and other obstructions interfering with the location, construc- 
tion and maintenance of said water lines and/or mains; and the right 
to keep buildings and all structures from being located within said 
right of way; also, temporary easements of 20 feet on each side of the 
said permanent right of may and the right to excavate and refi!l 
ditches and to remove trees, bushes, and undergrowth only during 
the period of construction, reconstruction, or repair work on the water 
pipe line or lines." 

It is apparent tha t  petitioner seeks two easements, one called perrna- 
nent, the other called temporary. The one designated as permanent is 
limited to an area 25 feet in width. It is the area to  be used in trans- 
porting water across respondent's land. As to tha t  area, petitioner 
indicates a clear intent to prevent respondent from making any use of 
the surface which would in any manner impede petitioner's use and 
occupancy of the %-foot strip. Pipes can be laid above or below 
the surface to the full width of the 25 feet. 

The so-called temporary easement is limited to areas 20 feet in width 
on each side of the %-foot strip. As to  these 20-foot strips, petitioner 
does not seek to exclude respondent from utilizing the surface rights 
when not needed to repair the water lines in the 25-foot strip. 

The words "permanent" and "temporary" do  not, as we interpret 
the petition, aptly describe the rights sought to be acquired. Both 
easements, for all practical purposes, are permanent, meaning thereby 
tha t  termination of the easements and right of reverter are too in- 
significant to have appreciable value. Highway Comm. v .  Black, 239 
N.C. 198, 79 S.E. 2d 778. The word "permanent," as used in the 
petition, mas intended to denote continuous and exclusive use of the 
easement. The word "temporary" mas intended to indicate tha t  the 
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right to use was not exclusive; the right would be exercised only oc- 
casionally, for periods of short duration when necessary to  repair or 
reconstruct the lines. The rights of the dominant and servient estates 
with respect t o  the extent of easements sought by petitioner has been 
recognized by this Court. Highway Comm. v. Young, 200 N.C. 603, 
158 S.E. 91, illustrates the rights of the parties with respect to  the 
25-foot "permanent" easement. R.R. v. Bunting, 168 N.C. 579, 84 
S.E. 1009, illustrates the parties' rights as  to the two 20-foot ease- 
ments, which the petition designates as '(temporary." 

The court, in its charge, told the jury respondent '(says and contends 
tha t  while they presently have a pipeline running under the ground, 
a t  any time they can construct one over the ground, under the ground, 
on any portion or any par t  of this 65 feet and tha t  they can come on i t  
any day they mant to. They can dig i t  up and tha t  even though tha t  
she might be able to use i t  for grazing purposes or something like 
that,  that,  and while the title remains in her name, tha t  she has a 
right to sell i t  and can sell it, but that  i t  is subject a t  all times to this 
easement and that  no one can construct any buidings over this ease- 
ment a t  any time regardless of whether she retains i t  or whether she 
sells it, and she says and contends that  tha t  diminishes the fair market 
value of the property. . ." 

Having given the jury the benefit of respondent's contentions with 
respect to the property taken, i t  became the duty of the  court t o  inform 
the jury exactly what property petitioner would acquire. The court 
undertook to  perform this duty by charging: "They (meaning pe- 
titioner) are asking tha t  they a t  any time be allowed t o  go upon this 
right of way and dig ditches and tha t  they be allowed t o  put  place 
pipes under the ground or over the ground or a t  any place they want 
to  along this property and tha t  they remove the undergrowth and the 
trees and the bushes along this property and tha t  a t  any time they 
mant to use this particular right of way for any of the purposes for 
which they have set forth in this Petition, tha t  is for the mainte- 
nance, construction, repair and additions and they have a right to use 
the entire 65 feet for any purpose they want to consistent with their 
Petition to condemn. T h a t  is, for the use of constructing water lines. 
So the Court instructs you, members of the jury, tha t  upon your 
answer t o  this question the Court will then sign a judgment giving 
the Town of Davidson tha t  right." 

"But the easement confers upon the Town of Davidson complete 
authority to occupy and use the entire right of way for the purposes 
of constructing, repairing, or building or making additions to  its 
water line when i t  deems such action conducive to  the interest of the 
citizens of the Town of Davidson." 
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Petitioner assigns as error the two last-quoted portions of the  
charge. The assignments are well taken. They tell the jury tha t  re- 
spondent's contentions with respect to the rights which petitioner 
sought are correct. A casual reading of the petition and the judgment 
will demonstrate petitioner will be required to pay for greater rights 
than i t  seeks or has been awarded. It cannot lay pipes outside the 
25-foot easement. It cannot exclude respondent from using the 20- 
foot easements except when needed by petitioner in repairing or re- 
constructing the pipe lines on the %-foot easement. Petitioner must 
pay fair compensation for the rights which i t  takes, but i t  cannot 
be made to pay for something i t  has not taken and does not want. 

New trial. 

DORIS BAKER SUTTON AND HUSBAXD, LEON SUTTON v. J. R. DAVEN- 
PORT A N D  HIS WIFE, SYBIL S. DAVENPORT AND F. E. WALLACE, SR., 
TRUSTEE FOR THE UNIVERSITY O F  NORTH CAROLINA 

AiYD 

DORIS BAKER SUTTON AKD HUSBASD, LEON SUT!t'ON v. J. KEITH 
WILLIAMS AND HIS WIFE, LOUISE L. WILLIAMS AND F. E. WALLACE, 
SR., TRUSTEE FOR THE UNIVERSITY OF NORTH CAROLINA. 

(Filed 31 October 1962.) 

1. Judgments  9 38- 
-4 motion to dismiss on the ground of the bar of a prior judgment, 

which motion alleges the facts constituting the basis of the estoppel, 
may be treated a s  an answer, which is the proper procedure to raise 
such plea, and the parties may consent that  the judge find the facts upon 
the plea prior to trial on the merits. 

2. Constitutional Law 8 24; Judgments  9 1- 
No valid judgment can be entered disposing of one's property unless 

he has been given notice of the action seeking to accomplish that  purpose 
and has been afforded a n  opportunity to assert his defense. Art. I, 8 17, 
Constitution of North Carolina. 

3. Process 5 9- 
Service by publication upon "any and all unknown heirs" of a de- 

ceased widow and all other persons having any interest in her estate, 
held insufficient to give the court jurisdiction of persons claiming as  
heirs of the deceased husband of the widow. 

APPEAL by petitioners from Bundy, J., February 1962 Civil Term 
of LENOIR. 

Doris Baker Sutton and husband instituted two special proceedings. 
The petition in each proceeding alleges: Feme petitioner is the owner 
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of an undivided 1/42nd interest in the land there described; the de- 
fendants Davenport, as to the land described in the petition in tha t  
proceeding, and the defendants Williams, as to the lands described in 
tha t  proceeding, are the owners of the remaining 41/42nds; the interest 
of each defendant cotenant is subject to a deed of trust  to defendant 
Wallace securing an indebtedness to the University of North Caro- 
lina. Petitioner and her cotenants trace their respective titles to 
John Baker. Actual partition is sought. 

Defendant., relying 011 G.S. 1-108, filed motions to dismiss. To  sup- 
port their nlotions they alleged facts ~ h i c l i  are, in substance, pleas of 
estoppel result in^ from a judgment rendered by the Superior Court of 
Lenoir County in an action by T h e r ~ s n  Baker Drake et  al ,  v. Uni- 
verstty of *Yorth Carolina et al. 

The special proceedings  ere by consent consolidated. The clerk 
heard evidence in support of the motions. He  made findings on which 
lie concluded he was "without jurisdiction to hear and determine the 
clai~ns of the petitioners, if any they have, in the lands involved in the 
respective petitions for partition." He  dismissed the proceedings. Pe- 
titioners appealed to the judge in term. 

Judge Bundy affirnled the clerk's findings of fact and legal con- 
clusions. H e  remanded the proceedings to the clerk with directions 
to dismiss the proceedings a t  petitioners' cost. 

Petitioners appenled to this court. 

Fred TV. Harriso?~ for petitioner appellants. 
LaRoque dl^ Allen, Wallace & Wallace, and Geo. B. Greene for de- 

fendant appellees. 

RODRIAN, J. The proper way to present the question of estoppel 
is by answer setting out the facts, not by motion to dismiss for want 
of jurisdiction. Reid v. Holden, 242 N.C. 408, 88 S.E. 2d 125. TJThen, as 
here. facts are pleaded to estop a party from asserting a right, the 
sufficiency of the plea cannot be determined before the evidence sup- 
porting the plea is offered. Reid v .  Holden, supra; Ransom v .  Robin- 
son, 249 N.C. 634, 107 S.E. 2d 87. 

Here the parties apparently treated the "motion to  dismiss" as 
an ansyer and a t  least tacitly consented t o  a determination of the ef- 
fect of tha t  plea prior to a trial on the merits. Tha t  procedure was 
permissible. Gillikin V .  Gillikin, 248 N.C. 710, 104 S.E. 2d 861; Jones 
v .  M a t h ~ s ,  254 N.C. 421, 119 S.E. 2d 200. 

The question for decision then is: Are the facts alleged and found 
sufficient t o  sustain the plea of res judicata? Defendants attach to  their 
motion copies of the pleadings, affidavits t o  obtain orders directing 
service of process by publication and appointment of a guardian 
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ad l i tem, order directing publication, copy of the published notice of 
summons, consent judgment which directs a sale for partition, and de- 
cree confirming the sales. All these papers are captioned as follows: 
" T H E R E S A  B A K E R  D R A K E ,  Fannie T.  Baker  Smi th ,  Lennie Doris 
Baker  Heitchinson, and R u t h  Baker  Harris v. T H E  U X I V E R S I T Y  
OF I V O R T H  C A R O L I - V A  ( a  body  politic and corporate), and John 
S. Davis ,  Clerk o f  Sz~perior Court  of Lenoir Coun ty ,  and Eli jah J .  
Baker;  and a n y  and all unknown  heirs of Annie T .  Baker ,  deceased, 

-- - 
whether in bezng or no t  in being or under disabilities, and all other 
persons urho might  in a n y  contingency be or become interested in the 

-- 
lands and estate of the said Annie T .  Baker ,  deceased." (Emphasis sup- 
plied.) 

I n  the action pleaded as an estoppel plaintiffs alleged they had, ~ i t h  
the other heirs of John D. Baker, executed a deed to his widon-, 
Annie; the deed was void as to them because they TTere married and 
their husbands had not consented to  the conveyance; the widow died 
leaving no heirs; her property escheated to the University; plaintiffs 
sought to be adjudged cotenants with the University and adjudged the 
owners of an undivided 4/36ths interest in the lands conveyed to 
Annie T.  Baker. 

By consent a jury trial was waived. The court, based on the plead- 
ings and the admissions of the parties, found: The heirs of John D. 
Baker were four named living brothers, a sister, and six named children 
of James Baker, a deceased brother. The named six did not include 
plaintiffs' ancestor, James Baker, J r .  h'o reference is made to him. 

The court thereupon by consent adjudged plaintiffs owned 3/36ths 
interest in the property in controversy. The University owned the re- 
mainder. It directed a sale for partition. This judgment was consented 
to by the plaintiffs in person, by their counsel, by counsel for the 
Cnirersity, by the defendant Elijah J. Baker, by his attorneys, and by 
the guardian ad l i tem. S o  one purported t o  speak for the petitioner, 
Doris Baker Sutton, unless she was included in the class for whom 
the guardian ad l i tem had authority to speak. His authority was 
limited to those bound by the decree as  declared by the court, namely: 
"any and all unknown heirs of -Annie T .  Baker, deceased, whether in 
being or not in being or under disabilities, and all other persons who 
might in any contingency be or become interested in the lands and 
estate of the said Annie T.  Baker, deceased, have been properly made 
parties to this action and duly served mith process in the  manner by 
law provided. . ." 

Pursuant to  the consent judgment the lands were sold and the sales 
confirmed. Specific parts were conveyed to the defendants Davenport 
and to  the defendants Williams. 
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Every notice, pleading, and order referred only to  those who might 
claim as heirs a t  law of Annie T. Baker. This reference does not apply 
to  petitioner. She does not assert any right derived from Annie T .  
Baker. Annie T .  Baker asserted her title by virtue of a deed from some 
of the heirs of John D.  Baker. Petitioner asserts her title as another 
heir of John D. Baker. If there was any conflict of interest between 
petitioner and Annie T.  Baker, i t  was only because Annie claimed 
more than she purchased. Nowhere in that  record is there any sug- 
gestion tha t  the parties intended to  litigate a conflict of interest be- 
tween Annie T .  Baker's estate and the petitioner, Doris B. Sutton. 

K O  valid judgment can be entered disposing of one's property unless 
he has been given notice of the action seeking to  accomplish tha t  
purpose and has been afforded an opportunity to assert his defense. 
Bank v. Jordan, 252 N.C. 419, 114 S.E. 2d 82; Barnes v. Dortch, 245 
N.C. 369, 95 S.E. 2d 872; Peel v. Moore, 244 N.C. 512, 91 S.E. 2d 
491; McLean v. McLean, 233 N.C. 139,63 S.E. 2d 138; Comrs. of Rox- 
boro v. Bumpass, 233 N.C. 190, 63 S.E:. 2d 144; Eason v. Spence, 232 
N.C. 579, 61  S.E. 2d 71 7 ;  Ferguson v. Price, 206 N.C. 37, 173 S.E. 1 ;  
S. v. Collins, 169 N.C. 323, 84 S.E. 104!1. 

The notice must be such as is reasonably calculated to apprise an  
interested party tha t  his rights may be adversely affected. Mr. 
Justice Jackson, writing in Mullane v. Central Hanover B. &. T. CO., 
339 U.S. 306, 94 L. ed. 865, said: "But when notice is a person's due, 
process which is a mere gesture is not due process. The means employed 
must be such as one desirous of actually informing the absentee might 
reasonably adopt to acconlplish it." HIGGINS, J., expressed the same 
thought in this language: "The purpose of giving notice by publi- 
cation is not only to  alert the individuals named, but also their 
friends and acquaintances who may see the publication and give them 
actunl notice." Bank v. Jordan, supra. 

G.S. 1-108, relied on by defendant, has no application to the factual 
situation here considered. By  express language tha t  section relates 
only to "the defendant against whom publication is ordered." To give 
the statute an interpretation contrary to its express language, binding 
on one not within the class named in the order of publication, would 
render i t  void as violative of our constitutional provision, Art. I, sec. 
17, N. C. Constitution. 

The sole defense presented is not sufficient to deprive petitioner of 
any property rights she may have. The judgment must be reversed, 
but defendants may apply to the court upon remand for permission 
to amend their pleadings so as to assert other defenses, if any they 
may have, to defeat the claim asserted by petitioners. 

Reversed. 
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EARNESTINE GOFF HARDBARGER, ADMINISTRATRIX O F  THE ESTITE O F  

DAVID MICHAEL GOFF, DECEASED V. HARLAN M. DEAL AKD JIRS. 
J. R. McNAIRY, T/A McNAIRY'S DRUG STORE; THE REXALL CON- 
PANY;  THE REXALL DRUG AND CHEMICAL COMPANY AXD THC 
REXALL DRUG COMPANY. 

(Filed 31 October 1962.) 

1. Death § 4- 
The two year statute of limitations applies to a n  action to recover 

for wrongful death. G.S. 1-53(4), G.S. 28-173. 

2. Time- 
In computing the time in which a n  act may or must be performed, the 

first day must be excluded and the last day included, and if the last 
day is a Sunday or a legal holiday the time is extended to the nest 
secular day, G.S. 1-393, regardless of whether the limitation is expressed 
in months, years, or days. 

3. Holidays-- 
Construing G.S. 103-4, G.S. 103-5, and G.S. 2-24 in pari materia, where 

the coucty commissioners have stipulated by resolution, that Easter 
Monday should be a holiday observed by the court house and county 
employees, Easter Monday is a legal holiday in such county, notwith- 
standing i t  is not designated a State-wide holiday by G.S. 103-4. 

4. Statutes § 5- 
As a general rule, statutes in  pari materia are  to be construed to- 

gether and harmonize, if possible, so as  to give effect to each as  a part 
of a harmonious body of legislation. 

5. Death 8 4; Limitation of Actions § 4- 
Where the date which is two years from the death of intestate is 

Easter Monday, which is  a holiday for county employees in the county 
in which the action is instituted, the cause of the action is not barred if 
instituted on the day following Easter Monday. 

APPEAL by plaintiff from Froneberger, J., March-April 1962 Civil 
Term of CALDWELL. 

The judgment entered below, after recitals, provides: 
"And the case having been called for trial. 
"And i t  appearing to  the Court from stipulations of Counsel and 

from other evidence introduced tha t  the following are the facts with 
reference to the question of the Statute of Limitations, and the Court 
finding the following to be the facts: 

"(1) Tha t  this is an action for damages for alleged wrongful death 
which was instituted on April 4, 1961, with the filing of a Summons 
without Complaint in the Office of the Clerk of Superior Court for 
Caldwell County. 

' ( (2)  Tha t  the Complaint when later filed sought damages for al- 
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leged wongfu l  death of the plaintiff's intestate. 
" ( 3 )  That  the death of the plaintiff's intestate occurred on April 3, 

1939. 
"(4)  Tha t  the two-year Statute of Limitations, G.S. 1-33, is the 

applicable Statute. 
"(5)  Tha t  Monday, April 3, 1961, was Easter Rionday. 
" (6) Tha t  on the 4th day of June, 1956, the County Comnlissioners 

of Caidvell County adopted a Re~olut~ion having to do with the holi- 
day status of Easter Monday and the closing of the Courthouse in 
Caldn-ell County, which Resolution appears of record. 

"(7)  Tha t  the Office of the Clerk of Superior Court was closed on 
Rlonday, April 3, 1961; the Clerk and his deputies were not in their 
office lha t  day but would have been willing, if called upon, to perform 
any of their legal duties, including the issuance of Summons. One of 
the deputies lives in Lenoir, and the Clerk lives 11 miles from town. 

" (8 )  T h a t  all the defendants have been present within the State 
and subject to service of process a t  all times since -4pril 3, 1959, the 
date of the death of tlie child. 

" (9)  That  all of the dcfendants have duly pleaded tha t  the action 
is barred by tlie two-year Statute of Limitations, G.S. 1-53. 

"And the Court being of the opinion under these facts tha t  the action 
is barred by the two-year Statute of Limitations; 

"IT IS T H E R E F O R E  ORDERED,  ADJUDGED ,4XD DE- 
C R E E D  tha t  this action be, and the same is hereby dismissed, and tha t  
the plaintiff pay the costs to  be taxed herein." 

Plaintiff excepted and appealed. 

Ted G. West and TV. C. Palmer for plaintiff appellant. 
Fafe J .  Beal for defendants Harlan M .  Deal and Mrs. J .  R.  M c -  

Soi ry ,  t j a  3f cXairy1s Drug S t o ~ e ,  appellees. 
Townsend R. Todd, Helms, Mztlliss, McMillan R. Johnston and 

E. Osborne AUSCUC, Jr. ,  for defendants Rexall, appellees. 

ROBBITT. J. The sole question is whether, upon the facts set forth 
in the judgment, plaintiff's action is barred by tlie statute of limi- 
tations. 

The two-year statute of limitations applies to  plaintiff's alleged 
cause of action. G.S. (Val. 1,4) 1-53(4) : G.S. (Vol. 2A) 25-173, as 
amendcd by Cli. 246, Sevion Laws of 1951 ; illcCrater v. Engineer- 
ing C'orp., 248 K.C. 707, 708, 104 S.E. 2d 858; Stamey v. Membership 
Corp., 249 K.C. 90, 94, 103 S.E. 2d 282; Hall  7 1 .  C'arroll, 253 S . C .  220, 
116 P.E. 2d 459. 

"The time within which an act is to be done, as provided by law, 
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shall be computed by excluding the first and including the last day. 
If the last day is Saturday, Sunday or a legal holiday, i t  must be ex- 
cluded." G.S. (Vol. 1-4) 1-593, as  amended by Ch. 141, Session L a m  
of 1957. 

G.S. 1-593 has been applied in these cases: Khere  an appellant 
was required to serve case on appeal within thirty days from June 
5th and July 5th was Sunday, this Court held tha t  service on July 6th 
was sufficient compliance. Lzinzber Co. v. Rowe, 151 N.C. 130, 65 S.E. 
750. Where i t  mas required tha t  a petition to rehear be filed "within 
twenty days after the commencen~ent of the succeeding term," and the 
twentieth day was Sunday, this Court held the petition was filed ~vi th-  
in the time limit. Barcroft v. Roberts, 92 K.C. 249; Bird v. Gilliam, 123 
N.C. 63, 31 S.E. 267; also, see Guano Company v .  Hicks,  120 N.C. 
29,  26 S.E. 650. No decision of this Court applying G.S. 1-593 to the 
c o m p ~ t a t ~ o n  of the time limited for the commencement of an action 
has come to our attention. Kor does i t  appear tha t  this Court has con- 
sidered rvhether G.S. 1-593 is applicable when the limitation is es- 
pressed in months or years rather than in days. 

K e  are in accord with the views expressed and conclusion reached 
in Johnston v. New Omaha Thomson-Houston E. L. Co. (Neb.),  123 
N.W. 153, namely, that  i t  "mas intended by the Legislature to put an 
end t o  all confusion and uncertainty by adopting a uniform rule for 
the computation of time, alike applicable to matters of mere practice 
and to the construction of statutes, and tha t  i t  applies to the compu- 
tation of time, whether the time to be taken into account is days, 
months, or years, and t h a t  where an act is to  be done, or is permitted to 
be done. within a specified time, and the last day is Sunday, i t  shall be 
excluded, and the act may be done on the following day." 

I n  accord with Johnston, the majority view, which we adopt, is 
that  "if the last day of a period of limitation foy commencing an 
action falls on a Sunday or on a legal holiday, the period is extended 
and the action may be commenced on the following secular or business 
day." 86 C.J.S., Time $ 14(9) ,  and cases cited; Elmore v. Fanning 
(Kan . ) ,  117 P. 1019; Rochester v. Tzdp (Wash.), 337 P. 2d 1062; 
Poetz v. M i x  (N.J . ) ,  81 A. 2d 741; Brembry v. Armour & Company 
(Iowa),  95 N.W. 2d 449; Wooten v. State Compensation Commissioner 
(W. Va.),  95 S.E. 2d 643; Smi th  v .  Pasqualetto (U.S.C.A. l s t ) ,  246 F. 
2d 765; Associated Transport v. Pusey (Del.), 118 A. 2d 362. De- 
cisions contra include Geneva Cooperage Co ,  v .  Brown (Ky.) ,  98 S.W. 
279, and Fulghum v. Baxley (Tex. Civ. App., Dallas),  219 S.W. 2d 
1014, cited by defendants. See Annotation, "Inclusion or exclusion of 
first and last day for purposes of statute of limitations," 20 A.L.R. 2d 
1249, 1258, where decisions bearing upon whether the last day of a 
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period of limitation should be extended to  the following day where 
such last day falls upon either a Sunday or a holiday are collected and 
discussed. 

Excluding April 3, 1959, the day plaintiff's intestate died, April 3, 
1961, was the last day  of the two-year period. Hence, plaintiff's action 
is barred unless the period of limitation was extended to  Tuesday, 
April 4, 1961, because April 3, 1961, Easter Monday, had the status 
of "a legal holiday." 

I n  addition to G.S. 1-53(4) and G.S. 1-593, the statutory pro- 
visions set forth below are pertinent. 

I n  G.S. 103-4 certain specified days ('are declared to be public 
holidays," and a proviso declares "that Easter Monday and the 
thirticth day of May shall be holidays for all State and national banks 
only." This statutory provision relates to state-wide public holidays. 

G.S. 103-5 provides: "Where the day or the last day for doing an 
act required or permitted by law t o  be done falls on Sunday or on 3 

holiday the act may be done on the  next succeeding secular or business 
day and where the courthouse in any county is closed on Saturday 
or any other day by order of the board of county commissioners of 
said county and the day or the last day required for filing an  ad- 
vance bid or the filing of any pleading or written instrument of any 
kind with any officer having an office in the courthouse, or the per- 
formance of any act required or permit,ted to be done in said court- 
house falls on Saturday or other day during which said courthouse is 
closed as aforesaid, then said Saturday or other day during which 
said courthouse is closed as aforesaid shall be deemed a holiday; 
and said advance bid, pleading or other written instrument may be 
filed, and any act required or permitted to  be done in the courthouse 
may be done on the next day during which the courthouse is open 
for business." 

The proviso in G.S. 2-24 declares "that the clerk's office in the 
respective counties may observe such office hours and holidays as 
authorized and prescribed by the board of county commissioners for 
all county offices." 

By resolution adopted June 4, 1956, referred to in the court's sixth 
finding of fact, the Board of County Commissioners of Caldwell 
County '(voted t o  set the following Holidays t o  be observed by the 
Court House and County Employees. HOLIDAYS . . . 2. Easter Mon- 
day - When this falls on the first Monday, the Board will meet on 
Tuesday. . . ." 

"The matter is one of statutory construction . . ." Poetz v. Mix, 
supra. 

Easter Monday is not designated a state-wide public holiday in 
G.S. 103-4. The Board of Commissioners of Caldwell County by 
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resolution of June 4, 1956, designated Easter Monday of each year 
as a holiday "to be observed by the Court House and County Em- 
ployees" and pursuant thereto the clerk's office was closed on Easter 
Monday, April 3, 1961. Where the courthouse is closed pursuant to the 
order of the board of county commissioners, G.S. 103-3 expreslsly 
provides tha t  "any act required or permitted to be done in the court- 
house may be done on the next day during which the courthouse is 
open for business." Certainly, the institution of a suit is an act 
"required or permitted to be done in the courthouse." 

"Statutes in pari materia are to be construed together, and it is a 
general rule that  the courts must harmonoize such statutes, if possible, 
and give effect to  each, that  is, all applicable laws on the same subject 
matter should be construed together so as to produce a harmonious 
body of legislation, if possible." Blowing Rock v. Gregorie, 243 N.C. 
364,371, 90 S.E. 2d 898; Justice v. Scheidt, Commissioner of Motor Ve- 
hicles, 252 N.C. 361, 363, 113 S.E. 2d 709; Faizan v. Insurance Co., 
254 K.C. 47, 53, 118 S.E. 2d 303; Coach Lines v. Brotherhood, 254 
N.C. 60, 68, 118 S.E. 2d 37. 

When the cited statutes are so considered and construed, i t  is our 
opinion, and we so decide, that,  by reason of the closing of the clerk's 
office in Caldwell County on Easter Monday, April 3, 1961, pursuant 
to resolution adopted June 4, 1956, by the board of county com- 
missioners, in which Easter Monday was designated a holiday, the 
plaintiff, if otherwise entitled to commence her action on Monday, 
April 3, was entitled to commence her action on the next day the 
co~irthouee was open for business, to wit, on April 4, 1961. As stated 
in Rochester v. Tulp, supra: "The statute of limitations, although not 
an unconscionable defense, is not such a meritorious defense tha t  either 
the law or the facts should be strained in aid of it." 

Here, as in the court below, the question considered and decided 
is whether, based solely on the facts set forth in the judgment, 
plaintiff's action is barred by the two-year statute of limitations. Being 
of opinion these facts are insufficient to constitute a bar to plaintiff's 
action, the judgment of the court below is deemed erroneous and is 
vacated. Whether, as suggested by defendants Rexall, plaintiff's action 
is barred on account of matters not covered by the findings on which 
the court's judgment was based, will be for consideration a t  the next 
hearing in the superior court. 

Error and remanded. 
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SHOENTERPRISE CORPORATION v. J. E. WILLINGHAM 

(Filed 31 October 1962.) 

Bills and Notes 8 15; Limitation of Actions 8 4- 

Where the holder of a note exercises the acceleration clause therein 
contained by instituting a n  action against two of the comalrers on the 
note for the entire indebtedness after default in the payment of a n  
installment, the exercise of the acceleration clause is effective a s  to a 
third comalrer, even though he is not made a party to the action, and 
action on the note against the third comalrer is barred after the elapse 
of more than three years from the exercise of the acceleration clause, 
the note not being under seal. 

APPEAL by defendant from Martin, Special Judge, March Tern1 
1962 of BUNCOMBE. 

Civil action instituted December 7, 1960, in the General County 
Court of Buncombe County in which plaintiff, a corporation, seeks to  
recover the amount due and owing on a certain promissory note, to  wit: 

'L$10,014.58 M a y  10,1955 
"For value received, I promise to  pay t o  the order of SHOEN- 

T E R P R I S E  CORPORATION Ten Thousand Fourteen and 
58/100 Dollars in installments, in the amounts and a t  or before the 
times stated in the Schedule of Payments hereon, with interest 
on the sums remaining from time to  time unpaid a t  the rate of 
6% per cent per annum, payable semi-annually with said in- 
stallments. 

"Should any of the principal or interest not be paid when due, 
such default shall, a t  the option of the legal holder hereof, cause 
all sums then remaining unpaid to become immediately due and 
payable, without notice. The makers, endorsers and guarantors of 
this note agree to  pay a reasonable collection o r  attorney's fee 
if suit is brought hereon, or said note is placed in a collector's 
hands, when in default; and hereby waive presentment for pay- 
ment, notice of non-payment, protest and notice of protest, and 
diligence in bringing suit against any party thereto, and consent 
tha t  time of payment may be extended without notice. 

G. C. BUTLER 
W. H. BUTLER 
J. E. WILLINGHAM 

No. 
"SCHEDULE O F  PAYMENTS : 
$2.002.90 one year after date 
2,002.90 two years " " 

2,002.90 three years " " 
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2,002.90 four years ' " 
2,002.98 five years " " " 

The only defense asserted by defendant is that  plaintiff's action is 
barred by the three-year statute of limitations. Defendant alleged that  
plaintiff on or before June 20, 1957, exercising its option to do so, 
had declared the entire principal balance to be immediately due and 
pay able. 

The case was heard, without a jury, in said General County Court 
by his Honor, Burgin Pennell, the presiding judge. The judgment, 
which sets forth the court's findings of fact (based on stipulated facts) 
and conclusions of law, provides: 

" . . . the Court finds the following facts: 
"1. That on or about May 10,1955 the defendant, J. E.  WILLING- 

HAM, G. C. BUTLER and W. H.  BUTLER, jointly and severally, and 
as comakers, executed and delivered to SHOENTERPRISE CORPO- 
RATION, the plaintiff in this action, their promissory note bearing 
said date, in the amount of $10,014.58, according to an exact copy of 
said note, which is attached to the complaint in this action. 

"2. That plaintiff, SHOENTERPRISE CORPORATION, is now 
the owner and holder of said note. 

"3. That  on or about June 20,1957, plaintiff in this action, SHOEX- 
TERPRISE CORPORATION, instituted suit against G. C. BUTLER 
and W. H.  BUTLER in the Chancery Court a t  Nashville, Tenn. to  
recover the sum of $10,014.58, the principal amount of said note, to- 
gether with interest thereon from May 10, 1956. J. E .  WILLINGHAM 
was not named as a party-defendant in that  action, was not served 
with process, and did not appear in the Tennessee action against G. 
C. BUTLER and W. H.  BUTLER. 

"4. Tha t  the action instituted by plaintiff, SHOENTERPRISE 
CORPORATION v. G. C.  B U T L E R  and W .  H.  B U T L E R  in the 
Chancery Court in Nashville. Tennessee, terminated in the judgment 
for Shoenterprise Corporation against the said G. C. Butler and W. 
H. Butler in the amount of $10,014.58, together with interest, a reason- 
able attorney's fee and court costs. 

"5. That  no payments of interest or principal on said note have 
ever been made to plaintiff except for payment of interest on De- 
cember 14,1955 in the amount of $300.44, and a, payment of interest on 
N a y  11, 1956 in the amount of $300.44. 

"6. That  said judgment rendered in the Chancery Court a t  Nash- 
ville, Tennessee, against G. C. Butler and W. H.  Butler remains 
wholly unpaid; that  the said G. C. Butler is insolvent and not pos- 
sessed of assets over and above his legal exemptions, and the said 
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W. H. Butler discharged his obligation to  pay said judgment by filing 
an Involuntary Bankruptcy Petition in the United States District 
Court in Nashville, Tennessee, wherein he obtained a discharge in 
bankruptcy relieving him of the payment of his debts including his 
obligation under the terms of said promissory note and the judgment 
rendered thereon which formed the basis of the above action in 
the Chancery Court a t  Nashville, Tennessee. 

"7. Tha t  the action of SHOENTERPRISE CORPORATION, 
plaintiff, v. J .  E .  WILLISGHAM,  defendant, was duly instituted in 
the General County Court of Buncombe County, K. C. on the 7th day 
of December 1960, and on or about said date copy of summons and 
complaint was served on said defendant. 

"8. Tha t  defendant, J. E .  T171LLINGHAM, filed Answer to plain- 
tiff's complaint on the 14th day of January 1961. 

"9. Tha t  the General County Court of Buncombe County, N. C. 
has jurisdiction of the parties and the cause of action set forth in the 
complaint and answer. 

"10. Tha t  the promissory note referred to in Finding of Fact  #1 
hereof is not under seal and is payable in installments, as follows: 

$2.002.90 on May 10, 1956 
2,002.90 on M a y  10, 1957 
2,002.90 on May 10, 1958 
2,002.90 on M a y  10, 1959 
2,002.98 on May 10, 1960 

''11. T h a t  prior to the institution of this action, plaintiff demanded 
of defendant the payment of the full amount of said promissory note 
with interest, a t  ~vhich time all of said annual installments were in 
default. Tha t  said demand was refused by the defendant. 

"12. Tha t  the installments on said promissory note in the amount 
of $2,002.90 each, which became due on M a y  10, 1956, and M a y  10, 
1957, respectively, are barred by the Statute of Limitations, to  wit: 
K. C. General Statutes 1-52 (1) .  

"Upon the foregoing Findings of Fact, the Court CONCLUDES 
AXD ADJUDGES, as a matter of law, as follows: 

"1. T h a t  the plaintiff was not required, in the Tennessee action 
specifically referred to in Finding of Fact  #3, to sue all of the makers 
of the promissory note for tha t  the holder of a promissory note may 
sue one or all persons who are severally liable. 

"2. Tha t  the installments on said promissory note in the amount 
of $2,002.90 each, which became due on M a y  10, 1956, and M a y  10, 
1957, are barred by the Statute of Limitations, to wit: N. C. General 
Statutes 1-52 (1) .  
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"3. That  said Judgment obtained by plaintiff in the courts of the 
State of Tennessee not having been satisfied does not constitute a n  
extinguishment as  between plaintiff and defendant of said promissory 
note which is the subject matter of this action. 

"4. Tha t  the plaintiff is entitled to recover of the defendant the 
three last maturing installments of said promissory note which are 
not barred by N. C. General Statutes 1-52(1), aggregating $6,008.78, 
with interest on the same a t  the rate of 6% per annum from May,  10, 
1956 until paid, together with the costs of this action." 

Defendant excepted to conclusions of law and to the signing of said 
judgment and appealed to the Superior Court of Buncombe County. 

I n  the superior court, Judge Martin overruled each of defendant's 
assignments of error and affirmed the judgment of said general county 
court. Defendant excepted to Judge Martin's judgment and appeals 
therefrom. 

Lee, Lee & Cogburn  for plaintiff appellee. 
Adams  & Adams  and W i l l i a m  F .  P. C'oxe, Jr., for de fendant  ap -  

pellant. 

BOBBITT, J .  Defendant's appeal relates solely to the last three in- 
stallments which, according to the "Schedule of Payments," were t o  
become due Rfay 10, 1958, M a y  10, 1959, and M a y  10, 1960. De- 
fendant contends plaintiff's action is also barred as to these three 
installments because plaintiff, by the exercise on June 20, 1957, of 
its acceleration option, caused the entire unpaid indebtedness evi- 
denced by said note to  become immediately due and payable. 

". . . where there is an  acceleration clause giving the creditor the 
right upon certain contingencies to declare the whole sum due, the 
statute begins to run, only with respect t o  each installment, a t  the 
time the installment becomes due, unless the creditor exercises his 
option to  declare the whole indebtedness due, in which case the  statute 
begins to run from the date of the exercise of his option." 34 Am. Jur., 
Limitation of Actions 3 142; 54 C.J.S., Limitations of Actions § 150. 

"It appears t o  be well settled tha t  a provision in a bill or note ac- 
ceIerating the maturity thereof on nonpayment of interest or in- 
stallments, or other default, a t  the option of the holder, requires some 
affirmative action on the part  of the holder, evidencing his election 
to take advantage of the accelerating provision, and tha t  until such 
action has been taken the provision has no operation. I n  other words, 
some positive action on the part  of the holder is an essential condi- 
tion for the exercise of his option and a mere mental intention to de- 



40 I N  THE SUPREME COURT. [253 

clase the full amount due is not sufficient." Annotation, 5 A.L.R. 2d 
968, 970. This rule requires objective evidence of an  election to  ex- 
ercise the option. 

"The institution of a suit for the whole debt is, of course, the most 
solemn form in which the holder can exercise his option." 5 A.L.R. 2d 
968, 975; Barbee v. Scoggins, 121 N.C. 135, 28 S.E. 239. Unquestion- 
ably, the Tennessee action by plaintiff against G. C. Butler and W. H. 
Butler to recover the whole debt evidenced by said note constituted, 
as betn-een plaintiff and the Butlers, an  exercise by plaintiff of its 
option and caused "all sums then remaining unpaid to become im- 
mediately due and paynble." Even so, plaintiff contends i t  exercised 
its option to  accelerate only as t o  the Butlers and not as to defend- 
ant. The question presented appears to be one of first impression in 
this jurisdiction and elsewhere. No case involving an analogous fac- 
tual situation has been discovered by our research or by tha t  of coun- 
sel. 

The note sued on herein evidenced s single debt. The three co- 
makers, the Butlers and defendant, became jointly and severally obli- 
gated for the payment thereof. Daniel on Negotiable Instruments, 
Seventh Edition, Vol. 1 ,  S 109; G.S. 25-23(7). The acceleration 
clause relates to the  debt. Whatever the  maturity date, i t  was the 
same for all comakers. The acceleration clause did not contemplate 
an exercise of the option by the legal holder as  to  two comakers but  
not as  to all. Affirmative action constituting an election by the legal 
holder to accelerate the maturity as to two comakers accelerated the 
maturity in like manner as to  all comakers. 

\Ire are of opinion, and so decide, tha t  plaintiff exercised its ac- 
celeration option as to defendant as well a s  t o  the Butlers on June 
20, 1957, by the institution of said Tennessee action against the 
Butlers. Thus, the entire indebtedness of defendant to  plaintiff be- 
came due on June 20, 1957, more than three years prior to the date 
this action was commenced, and plaintiff's action in respect of the en- 
tire indebtedness evidenced by said note is  barred by the three-year 
statute of limitations. For  the error indicated, the judgment of the 
court below is vacated and the cause is remanded for judgment in 
accordance with the lam as stated herein. 

Error and remanded. 
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MARY RUTH NISON v. LIBERTY MUTUAL INSURANCE COMPANY. 

(Filed 31 October 1962.) 

1. Insurance § 61- 
Where insurer has given notice to insured of cancellation of an as- 

signed risk policy for nonpayment of premium, specifying the date such 
cmcellation would be effectire, the notice being in strict conformity 
with G.S. 20-310, a passenger injured in a n  accident while the vehicle was 
being operated by insured after the effective date of the cancellation 
may not hold insurer liable, notwithstanding that  notice of the cancel- 
lation is not giren to the Commissioner of Motor Vehicles until after 
the date of the accident causing the injury. 

2. Same- 
The fact that insurer, after notice to insured of the effective date of 

cancellation for nonpayment of premium, gives to the Commissioner of 
Motor Vehicles notice of cancellation effective as of a different date, does 
not constitute a waiver and does not estop insurer from asserting cancel- 
lation as  a defense to an action on the policy. 

APPEAL by plaintiff from Pless. J., May 21, 1962, Regular "B" Civil 
Term of ~IECKLENBURG.  

Action to recover benefits under the provisions of an automobile 
liability insurance policy. 

The parties waived trial by jury and submitted the case for the 
court's determination upon an agreed statement and stipulation of 
facts. 

The facts stipulated are summarized as folloa~s: 
On 16 January 1960 defendant insurance company issued to James 

Henry Johnson (insured) an automobile liability insurance policy 
covering a Chevrolet automobile o w e d  by insured. The policy was is- 
sued to insured as a "non-certified assigned risk" (G.S. Ch. 20, -41%. 13) ,  
and defendant delivered a Form FS-1 to the Commissioner of Motor 
Vehicles. At the time the policy was issued insured paid initial premi- 
um of $50.00, but paid no premium thereafter. On 6 April 1960 a 
premium of $29.65 was due and unpaid. On tha t  date defendant, in 
strict compliance with the provisions of G.S. 20-310 (with reference 
to giving notice of cancellation to insured), mailed t o  insured a notice 
of cancellation of the policy for nonpayment of premium, fixing 26 
April 1960 as the effective date of cancellation. On 14 M a y  1960 hlary 
Ruth Kixon, plaintiff herein, was injured while riding as  a guest pas- 
senger in the automobile in question, and while i t  was being operated 
by insured. On 16 M a y  1960 insured delivered to defendant a t  its 
office in Charlotte a report of the accident in which plaintiff was 
injured; in less than an  hour the report was refused and returned t o  
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insured. On 16 May 1960 defendant mailed from its office in Atlanta, 
Georgia, to the Commissioner of Motor Vehicles Form FS-4 stating 
tha t  the policy had been cancelled as of 4 M a y  1960. The insurance 
agent (not an  agent of defendant) through whom the insurance policy 
had been procured advised insured by mail on 17 M a y  1960 tha t  he 
had received a premium refund for insured, and asked insured t o  stop 
by and see him. I n  July 1960 the agent mailed to insured the refund 
of $28.18. On 24 May 1960 insured received by mail from the Com- 
missioner of Motor Vehicles Form FS-5, notifying him tha t  the in- 
surance on his auton~obile had ended. On 2 June 1960 plaintiff insti- 
tuted suit against insured to recover damages for personal injuries. 
Defendant lvas given notice of the suit but refused to defend. A con- 
sent judgment for $5,000 and costs mas entered in plaintiff's action 
on 20 July 1960. Execution against insured was returned unsatisfied. 

No part  of the judgment has been paid. Plaintiff demanded payment 
of defendant, and defendant refused. Plaintiff then instituted the pres- 
ent action. 

The court adjudged tha t  ('plaintiff is not entitled to the  relief 
sought," and dismissed the action. 

Plaintiff appeals. 

W e l l i n g ,  W e l l i n g  & M e e k  f o r  p la in t i f f .  
H e l m s ,  Mul l i s s ,  J I c M i l l a n  R. Joiznston a n d  E.  Osborne Ayscue, Jr., 

for d e f e n d a n t .  

MOORE, J. This case was here previously. Nixon v. Insurance Co., 
233 N. C. 106, 120 S.E. 2d 430. On tha t  appeal the question as  to  
whether the policy was in force a t  the time of the  accident was left 
open. The legal questions there involved do not arise on this appeal. 

The record now before us contains the following stipulations: "The 
plaintiff concedes tha t  if the cancellation of the . . . policy . . . was 
cffective, she is not entitled to recover . . . ," and "The defendant con- 
cedes tha t  if the cancellation . . . was not effective, i t  is liable to the 
plaintiff . . . ." 

It was further stipulated tha t  the policy was issued to James Henry 
Johnson as a "non-certified assigned risk," tha t  is, his insurance was 
issued in conformity with the Vehicle Financial Responsibility Act 
of 1957 (G.S., Ch. 20, Art. 13) .  "Under the 1957 Act a person, though 
his driver's license has not been suspended, may, if he is unable t o  ob- 
tain liability insurance through regular channels, apply for and pro- 
cure such insurance through the Assigned Risk Plan." Faizan v. 
Insurance  Co.. 254 N.C. 47, 118 S.E. 2d 303. See G.S. 20-279.34 and 
G.S. 20-314. I n  determining whether there was an  effective cancel- 
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lation of the policy in the instant case, inquiry is whether there was 
compliance with the requirements of G.S. 20-310. The provisions of 
G.S. 20-310, pertinent to this appeal, are as follows: 

"No contract of insurance or renewal thereof shall be termi- 
nated by cancellation or failure to renew by the insurer until a t  
least fifteen (15) days after mailing a notice of termination t o  the  
named insured a t  the address shown on the policy. Time of the 
effective date and hour of termination stated in the notice shall 
become the end of the policy period. . . . Upon the termination of 
insurance by cancellation or failure to renew, notice of such 
cancellation or termination shall be mailed by the insurer to  the 
Commissioner of Motor Vehicles not later than fifteen (15) days 
following the effective date of such cancellation or other termi- 
nation." 

The crux of plaintiff's contention is tha t  the provision of G.S. 20- 
310 requiring notice of cancellation (Form FS-4) to be "mailed by the 
insurer to the Commissioner of Motor Vehicles not later than fifteen 
(13) days following the effective date of such cancellation" is a con- 
dition of effective cancellation, tha t  this provision was not complied 
with and the policy mas in force and effect on 14 N a y  1960, the date 
of the accident in question, We do not agree. 

It was stipulated that  the notice of cancellation to insured fully 
complied with the requirements of the statute, tha t  notice was mailed 
to insured on 6 April 1960, fixing the effective date of cancellation as 
26 -4pril 1960. The statute states tha t  "Time of the effective date and 
hour of termination stated in the notice ( to  insured) shall become the 
end of the policy period." This is crystal clear; the cancellation was 
effective on 26 April 1960 a t  the hour stated in the notice. Neither 
defective notice, nor failure to give notice, to the Commissioner affects 
the ~ a l i d i t y  or binding effect of the cancellation; the notice to  the 
Commissioner serves an entirely different purpose. The statute pro- 
vides for notice to the Commissioner "upon the termination of in- 
surance by cancellation." Hence, the policy is terminated before 
notice is sent to  the Commissioner. Notice to the Commissioner fol- 
lows cancellation. Notice of cancellation could not be mailed to the 
Commissioner if there had been no cancellation. The language of the 
statute relative to  notice of cancellation t o  the Commissioner is in 
sharp contrast with the provision relating to notice to insured. The 
notice to Commissioner is for the purpose of alerting him to  the fact 
tha t  the motor vehicle owner no longer maintains financial responsi- 
bility, and tha t  owner's registration and license plates are subject to  
recall. We said in the Faizan case: "It is true tha t  the provisions for 
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notice of termination under the 1957 Act (G.S. 20-310) do create the  
possibility of a hiatus of fifteen days or more in insurance oover- 
age . . . . We believe the Legislature mas advertent t o  this possibility 
and accepted i t  a s  the lesser of two hardships." Cancellation of a policy 
is not conditioned upon the statutory notice to Commissioner. 

I n  all material respects our 1957 Act mas copied from the New York 
statute. And the provisions of the New York law relative to  notices 
of cancellation are the same as in our statute, except for minor vari- 
ations not material in this case. The decisions of the New York courts 
on the very question under consideration in this case are in accord 
with our opinion herein: Iiyer v. General Casualty Co. of America, 
218 N.Y.S. 2d 183 (1961) ; Caristi v. Home Indemnity Co., 202 N.Y.S. 
Zd 340 (1960) ; Allstate Ins. Co. v. Altman, 191 N.Y.S. Bd 270 (1939). 
Decisions from the other jurisdictions are of little authoritative value 
because of the differences in the statutes involved. However, we find 
no cases which are even persuasively contrary to our views. The cases 
cited by plaintiff are either not in point or easily distinguishable. 

Plaintiff pleads estoppel and waiver. She contends tha t  defendant 
is estopped from asserting cancellation as of 26 April 1960 by its act of 
preparing and filing Form FS-4 with the Commissioner, showing a 
later termination. This contention is not sustained. The facts stipulated 
do not contain the essential elements of estoppel. Boddie v. Bond, 154 
N.C. 359, 70 S.E. 824. Nor has defendant waived its right to insist 
tha t  there was a cancellation. The requisites of a waiver do not appear. 
Green v. Patriotic Order, 242 K.C. 78, 87 S.E. 2d 14. 

The Judgment below is 
Affirmed. 

STATE v. CHARLES LEE. 

(Filed 31 October 1962.) 

1. Assault and Battery 8 S- 
The proprietor, or person in possession of a store, is not under duty 

i-o retreat in the face of a threat by another to take property from the 
store, and is justified in using such force in defense of the property as  
the ~ io lence  of the attack warrants, but the necessity of using such force 
need not be actual, i t  being sufficient if the danger be such a s  to induce 
a reasonable man to beliere that force is necessary, since the right to 
use force in defense of property obtains upon necessity either real or ap- 
parent. 
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2. Assault a n d  Battery 15- 
Where defendant's evidence is to the effect that  while he was in 

his store waiting on customers a patron in a n  intoxicated condition 
entered and requested beer, and, after being told that i t  was after hours 
for the sale of beer, stated that he was going to have some beer anyway 
and started around the counter toward defendant,  hen defendant hit 
him with a stick, a n  instruction to the effect that  defendant's plea as  to 
defense of property had to rest upon real necessity, rather than necessity, 
real or apparent, must be held for prejudicial error. 

3. Assault and Battery &j 11- 
h warrant charging defendant with assault with a deadly weapon, 

to wit, a blackjack or some blunt instrument, is disapproved, since the 
nature of the weapon is charged disjunctively. 

APPEAL by defendant froin B u n d y ,  J. ,  17 June 1962 Term of LENOIR. 
Criminal prosecution upon a warrant charging defendant on 21 

April 1962 with unlawfully and wilfully assaulting Theodore Sutton 
"with a deadly weapon, to-wit, a blackjack or some blunt instrument," 
and inflicting upon him serious bodily injury on the left side of his 
head, heard de n o v o  on appeal by defendant from the Municipal 
County Court of Lenoir County. 

Plea: S o t  Guilty. Verdict: Guilty of a Simple Assault. 
From a judgment of iinprisonment for thirty days, execution of 

sentence of imprisonment suspended on condition tha t  defendant pay 
to  Theodore Sutton for his benefit $54.00, and the costs, he appeals. 

J .  H a r v e y  Turner  for defendant  appel lant .  
A t t o r n e y  General T .  W .  B r u t o n  and Assis tant  A t t o r n e y  General G. 

Andrew Jones, Jr.,  for the S ta te .  

PARKER, J. The State's evidence is to this effect: 
About eleven o'clock p.m. on 21 .April 1962 Theodore Sutton went 

into the defendant's store on the Greenville Highway to  buy some 
ice cream. TT7hile a man was dipping up ice cream for him, the de- 
fendant came out of the back where drinks were kept, and struck 
Sutton on the back of his head with something tha t  looked like a 
sawed-off pool stick handle, saying, "I told you to stay out of here." 
Sutton rhir led around, and went out of the store. Sutton had had 
nothing to drink. Defendant had never told him to stay out of his 
store. Sutton's head was swollen as a result of the blow, and he had 
X-ray pictures taken of it. After Sutton left the store, defendant came 
out of his store whirling a pistjol around in his hand. 

Defendant's evidence is to this effect: Theodore Sutton came into 
his store about midnight, and wanted to buy some beer. H e  appeared 
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to be drinking. He  told Sutton i t  was after hours, and he couldn't 
sell him any beer. He  was waiting on someone else, and Sutton came 
back and said, "I want some beer." He  told Sutton again i t  was after 
beer hours, and he couldn't sell him any. Sutton replied, "I am going 
to  have some beer," and he was coming around the counter, and de- 
fendant hit him v i th  a stick about 18 inches long and not larger than 
a finger. He  hit Sutton one time. "He acted as if he was coming 
around the counter tomard me when I hit him." Defendant on direct 
exanlination testified: "The reason I hit him is because I wouldn't 
sell him beer, and I thought he was coming on me, and I did i t  to pro- 
tect wysell. This was my store, and I was standing behind the cash 
register a t  the end of the counter. He  was standing facing me on the 
other side of the cash register." Defendant testified on cross-exami- 
nation: "He insisted tha t  I sell him beer, and he was coming around 
the counter. I had never seen him before." * *The only thing he said 
was that he was going to take some beer." 

Christine Washington, a witness for defendant, testified: "This 
fellow [Sutton] came in. He  told Charles Lee he wanted some beer. 
Charles Lee told him he couldn't sell him no beer because i t  was after 
hours. He told Charles he wanted some beer. The boy was going 
around the corner tomard RIr. Lee and then he hit him with a stick." 

Wesley Creech, a witness for defendant, testified: "He [defendant] 
told hinl [Sutton] he couldn't sell him any tha t  i t  was after beer hours, 
and he turned to go around the counter where Mr.  Lee F a s  and Mr. 
Lee hit him with a short stick." 

Thomas Whitley, a witness for defendant, testified: "It was about 
12 o'clock. This fellow came in and wanted beer. Mr. Lee told him it 
mas too late to buy beer. We were busy waiting on people and he came 
up again and said he wanted some beer-said i t  wasn't too late. H e  
told him lie couldn't get i t  tha t  it was too late, i t  was after beer hours. 
H e  told him he was going to have some beer anyway and he turned. H e  
was standing here and he came up behind coming back of the counter 
where Mr.  Lee was standing and Mr.  Lee picked tha t  stick up and hit 
him." 

As an incident to the indubitable right to acquire and own property, 
recognized by the Constitution of North Carolina and the Constitution 
of the United States, a person in possession of property, either as 
owner, or as the agent or servant of the owner, has the legal right t o  
defend and protect i t  from threatened and impending injury or de- 
struction a t  the hands of an aggressor, or if i t  is personal property, 
to  prevent i t  from being unlawfully taken, or injured, o r  destroyed by  
another, and in doing so he may use such force as  is reasonably neces- 
sary, and no more than is reasonably necessary, t o  accomplish this 
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end, subject to the  qualification that ,  in the absence of a felonious use 
of force on the part  of the aggressor, human life must not be endangered 
or great bodily harm inflicted. Bailey v. Ferguson, 209 N.C. 264, 183 
S.E. 275; Curlee v. Scales, 200 N.C. 612, 158 S.E. 89; S. v. Scott, 142 
N.C. 582, 55 S.E. 69; S. v. Yancey, 74 N.C. 244; S. v. Morgan, 25 N.C. 
186, 38 Am. Dec. 714; Corn. v. Donahue, 148 Mass. 529, 20 S .E .  171, 
2 L.R.A. 623, 12 Am. St. Rep. 591 (opinion by Holmes, J.)  ; S. v. 
Shilling, Mo. App., 212 S.'\TT. 2d 96; Ryerson v. Carter, 92 N.J. Law 
363, 105 A. 723, affirmed 93 N.J. Law 477, 108 A. 927; 6 C.J.S., As- 
sault and Battery, secs. 20 and 94; 4 Am. Jur., Assault and Battery, 
secs. 61-73; Wharton's Criminal Law and Practice, Anderson Ed., 
secs. 353 and 354; Annotations: 25 A.L.R. 508, 537-564, 32 A.L.R. 
1541, 34 A.L.R. 1488. '(To this extent the right to  protect one's pos- 
session has been regarded as an extension of the right to  protect one's 
person, with which i t  is generally mentioned." Corn. v. Donahue, 
supra. 

Blackstone says: '(In defense of my goods or possession, if a man 
endeavors to deprive me of them, I may justify laying hands upon him 
to prevent him; and in case he persists with violence, I may proceed to  
beat him away.* * *And, if sued for this or the like battery, he may 
set forth the whole case, and plead tha t  he laid hands upon him 
gently, molliter manus impomit, for this purpose." 3 B1. Com. 121. 

Ordinarily, whether the force used in the defense of property is 
greater than the circumstances of the case justify or the violence of 
the attack warrants is for the jury to determine. Curlee v. Scales, 
supra; S. v. Goode, 130 N.C. 651, 41 S.E. 3;  S. v. Taylor, 82 N.C. 
554; Annotation: 25 A.L.R. 548. 

"To justify a resort to force in defense of property, the danger 
should be such as to induce one exercising reasonable and proper 
judgment to interfere to prevent the consummation of the injury; the 
mere suspicion or fear of encroachment is not justification for the use 
of force. The necessity, however, need not be real; i t  need be only 
reasonably apparent and the resistance offered be in good faith." G 
C.J.S., Assault and Battery, sec. 94, p. 951. 

The first and essential element of the establishment of a perfect 
self-defense is the necessity, actual or apparent, for the exercise of the 
right. S. v. Francis, 252 N.C. 57, 112 S.E. 2d 756; S. v. Fowler, 250 
X.C. 595, 108 S.E. 2d 892; S. v. Goode, 249 N.C. 632, 107 S.E. 2d 70; 
S. v. Terrell, 212 N.C. 145, 193 S.E. 161; S. v. Marshall, 208 N.C. 127, 
179 S.E. 427. 

No duty to retreat devolves upon a person who is assailed, without 
any fault  of his own, in his home or place of business or on his premises. 
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S. v. Francis, supra; S. v. Frizzelle, 243 N.C. 49, 89 S.E. 2d 725; 8. v. 
Walker, 236 N.C. 742, 73 S.E. 2d 868. 

Defendant's evidence would permit a jury to  find that  about 
midnight on 21 April 1962 Theodore Sutton, who had been drinking, 
went into defendant's store, and said he wanted some beer. After 
defendant told him twice he couldn't sell him beer, because i t  was 
after beer hours, Sutton said "he was going t o  take some beer," and 
was going around the counter where defendant was standing behind 
the cash register, when defendant hit him with a short stick not larger 
than a finger. Defendant's evidence was sufficient to entitle him to  
have his plea of self-defense of his property and person passed upon 
by a jury under proper instructions by the court. S. v. Miller, 221 N.C. 
356, 2C S.E. 3d 274. 

Defendant assigns as error this part of the charge: "I charge you 
that  a person has a right in his own business or store t o  protect himself, 
or his place of business from the attack of another, or to  prevent an 
unlawful act  being committed. So, if you find from the evidence and 
beyond a reasonable doubt that  the defendant a t  the time and place 
in question assaulted Theodore Sutton with a deadly weapon, and 
that  i t  was not done in self-defense, or in defense of his business, then 
you would return a verdict of 'Guilty.' " 

The assignment of error is valid. The judge's charge was t o  the 
effect that  the defendant's plea of self-defense must rest upon real 
necessity, and not upon necessity, real or apparent. The law in this 
State is thoroughly settled that  the plea of self-defense rests upon 
necessity, real or apparent. S. v. Francis, supra; S. v. Fowler, supra; 
S. v Goode, (249 N.C. 632, 107 S.E. 2d 756) ; S. v. Terrell, supra; S.  v. 
Marshall, supra. 

The Attorney General with his usual candor admits that  "the ade- 
quacy of his Honor's charge on the issue of self-defense is admittedly 
subject t o  question." 

The allegation in the warrant, ''with a deadly weapon, to-wit, a 
blackjack or some blunt instrument," is bad pleading and disapproved, 
because the description of the deadly weapon is charged disjunctively. 
S. v. Helms, 247 N.C. 740, 102 S.E. 2d 241; S. v. Jones, 242 N.C. 563, 
89 S.E. 2d 129; S. v. Faullcner, 241 N.C. 609, 86 S.E. 2d 81; 42 C.J.S., 
Indictments and Informations, sec. 101. 

For error in the charge defendant is entitled to  a new trial, and it 
is so ordered. 

New trial. 
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MYRTLE APBRTMENTS, INC. v. 
LUMBERJIES'S MUTUAL CASUALTY COMPANY. 

(Filed 31 October 1962.) 

1. Pleadings § 2- 
Plaintiff has the burden of stating the facts constituting his cause 

of action. which he may do either upon actual knowledge or upon in- 
formation and belief, but plaintiff may not allege that he does not have 
sufficient information to form a belief concerning certain facts, and then 
allege such facts upon information and belief, since the averments nullify 
each other, G.S. 1-145. 

2. Same- 
Plaintiff must allege the facts constituting the basis of his cause of 

action, and allegations amounting to mere conclusions must be ignored. 

3. F h u d  5 3- 
Fraud must be based upon a false representation of fact with knowl- 

erlge of its falsity, or reckless indifference as  to its trutb or falsity, with 
intent to deceive, and cannot be based upon a mere recommendation or 
opinion. 

4. Fraud  § 8- 
Allegations that  defendant insurer stated certain facts with respect 

to the condition of plaintiff insured's boiler and recommended upon such 
facts that the boiler be replaced, together with allegations that  plaintiff 
did not have sufficient knowledge to form a belief as  to the facts relating 
to the condition of the boiler, are  insufficient to state a cause of action 
for fraud, plaintiff's conclusion that  i t  was induced to install a new 
boiler by the false representations of defendant not being supported by 
allegation of the predicate facts. 

5. Segligence § 20- 
Allegations that  defendant's engineer inspected plaintiff's boiler "iu 

a negligent and careless manner" held a mere conclusion and insufficient 
to raise the issue of negligence. 

6. Pleadings 8 19- 
Upon sustaining a demurrer for failure of the complaint to allege 

sufficient facts to constitute a cause of action, the action should not be 
dismissed since plaintiff must be given opportunity to amend. 

APPEAL by plaintiff from McConnell, S. J., June 1, 1962, Special "B" 
Civil Term, MECKLENBURG Superior Court. 

I n  this civil action the plaintiff seeks to recover the  sum of 
$10.493.99, the cost of a new boiler which the plaintiff alleged i t  was 
induced to  install in its apartment building by the false representation 
of the defendant tha t  the old boiler was defective and needed re- 
placing. The plaintiff further alleged the inspection of the old boiler 
was negligently made and tha t  in fact i t  was, "in all respects, sound 
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and in proper working condition." The plaintiff held the defendant's 
policy of insurance against damages resulting from the accidental ex- 
plosion of the boiler. 

After preliminary orders, on demurrer and motions t o  make more 
definite, the plaintiff filed its second amended complaint, t o  which i t  
attached by order of the court the engineer's inspection report. The 
report, here quoted in full, is the foundation upon which the plaintiff 
seeks to base its right to recover: 

"8XL 61 34 - Myrtle Apts., 1121 Myrtle Avenue 
Charlotte, Mecklenburg County, North Carolina 

"Aart Van htalssen December 10, 1959 
"NC 4301 Fitzgibbon Fire Box Type Steam Heating Boiler 
"Difficulty had been reported in regards to the above boiler. Our 
engineer made an inspection t o  determine the cause of leakage, 
which from information received, started about two weeks ago. 
"This leakage was found to be a t  the left rear side of the boil- 
er ;  i t  was noted that  a crack had developed in the weld between 
the mudring and waterleg. The crack was properly repaired by 
the Queen City Engineering Company, a local concern, and a sub- 
sequent watertest proved the repair to be sound and tight. 
"This investigation also revealed the metal of the mudring and 
waterleg to be rather thin. Therefore, the possibility exists tha t  
pinholes or other cracks may develop in the not too distant 
future. I n  order to prevent a possible shut-down a t  this time 
of the year, due to  pinholes, we suggest that  the boiler be 'doped,' 
this of course does not strengthen the boiler, but the 'dope' will fill 
in any small pin~holes or cracks and will probably enable you to 
finish out this cold season without shut-down and inconvenience 
to  the tenants. 
"This boiler is 21 years old, and has outlived its normal life 
expectancy. The tubes as previously reported, are in rather poor 
condition. I n  the past, plates have been bulged, the staybolts have 
pulled through. The general condition of the boiler is poor. It is, 
therefore, recommended that  this boiler be replaced with a new 
or better one of standard construction as soon as this heating 
season is over. 
"Your cooperation will be appreciated. 

Lumbermen's Mutual Casualty Co. 
By: N. C. Horton, Jr., Supervising 

Engineer, Boiler & Machinery 
Departments." 
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The defendant demurred upon the ground the second amended com- 
plaint fails to state a cause of action. From a judgment sustaining the 
demurrer and dismissing the action, the plaintiff appealed. 

Dockery, Ruff, Perry, Bond & C'obb by William H. McNair, for 
plaintiff, appellant. 

Carpenter, Webb & Golding, by Willia~n B. Webb, for defendant, 
appellee. 

HIGGINS, J. I n  testing the sufficiency of a complaint, the court 
ignores the conclusions and looks to the  facts. Here, the plaintiff al- 
leged: "The boiler was in all respects sound and in proper working 
condition"; and that  the defendant, through its engineer, represented 
that ,  "The general condition of the boiler is poor. It is, therefore, 
recommended tha t  this boiler be replaced with a new or better one of 
standard construction as soon as this heating season is over." 

TY~tll respect to  the further representations in the letter, the plain- 
tiff alleged: "And as to the remaining representations and contents of 
said letter, plaintiff does not have sufficient information to  form a 
belief concerning the same and therefore, on information and belief, 
the plaintiff alleges tha t  each and every statement contained in said 
letter was untrue and false.'' The allegation tha t  every other state- 
ment in the letter is untrue and false is cancelled out by the prior 
statement that  the pIaintiff does not have sufficient information to 
form a belief with respect to them. 

In  stating his cause of action a plaintiff has the laboring oar. He  
may allege facts based on actual knowledge, or upon information 
and belief. ,4 defendant's position is defensive. He  may deny generally, 
i.e., upon actual knowledge, or upon information and belief, or tha t  
he has sufficient knowledge or information to form a belief. A denial 
in either form puts the plaintiff to his proof. But  when a plaintiff 
alleges he does not have sufficient knowledge or information to form 
a belief as to particulars, he disqualifies himself to  allege them as 
facts. 3IcIntosh on Pleadings, 2d Ed., Vol. 1, 8 983; Linker v. Linker, 
167 X.C. 651, 83 S.E. 736; G.S. 1-121; G.S. 1-145. 

The plaintiff owned and operated the boiler. The defendant insured 
i t  against accidental explosion. Both parties were interested in elimi- 
nating this danger. The right of the insurer to inspect is not challenged. 
The duty to report the results of the inspection and to  recommend 
corre2tive measures, if needed, follows as a matter of course. Was the 
boiler 21 years old? Had a leak developed in the weld between the 
mudring and waterleg? Had  i t  outlived its normal life expectancy? 
Had  the poor condition of the tubes been reported? All of these find- 
ings by the engineer were, or should have been, known t o  the plaintiff, 
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who voluntarily carried out the recommendation. What  would have 
been the result otherwise, no one knows. 

The defendant mas not interested in the sale of a new boiler. I t s  
only interest was to reduce the risk. This interest the plaintiff shared. 
The engineer's report shows i t  to  be a recommendation for a new 
boiler upon the basis of what the examination revealed, all of which was 
set forth. "The general rule is tha t  the mere expression of an opinion 
or belief, or more precisely a representation which is nothing more than 
the statement of an opinion, cannot constitute fraud. 37 C.J.S., 226, 
citing cases from the Federal courts and from the appellate courts of 
26 of the States, including the case of Amcrican Laundry Machinery 
Co. v. Skinner, 225 N.C. 285, 34 S.E. 2d 190." Lester v. McLean, 242 
N.C. 390, 87 S.E. 2d 886. T o  constitute fraud, there must be false 
representation, known to be false, or made with reckless indifference 
as  to  its truth, and i t  must be made with intent to  deceive. T-ail v .  
Vail, 233 N.C. 109, 63 S.E. 2d 202; Ward v. Heath, 222 N.C. 470, 24 
S.E. 2d 5. The plaintiff's factual allegations do not raise an  issue 
of fr3ud. 

The plaintiff alleged the engineer inspected the boiler "in n negligent 
and careless manner." This is a conclusion and not an allegation of 
facts. The allegation is insufficient to  raise an  issue of negligence. 
Etheridge v .  Power c t  Light Co., 249 N.C. 367, 106 S.E. 2d 560; 
Shives v .  Sample, 238 N.C. 724, 79 RE:. 2d 193; Citizens Bank v. 
Gahagan, 210 N.C. 464, 187 S.E. 580. 

The second amended complaint fails to  state a cause of action. 
The demurrer was properly sustained. However, by filing a third 
amended con~plaint, the plaintiff may be able to state some cause 
of action. Davis v. Rhodes, 231 N.C. 71. 56 S.E. 2d 43. .4t least the 
contrary does not appear as a matter of law. The judgment mill be 
modified by striking tha t  par t  which dismisses the action. The plain- 
tiff will be permitted to amend. 

Modified and affirmed. 

STATE v. VERNON KEZIAH. 

(Filed 31 October 1862.) 

1. Criminal Law § 10- 
A fatal  variance between the indictment and proof is properly raised 

by motion for  judgment a s  of nonsuit. 
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2. Perjury § 5- 
Where the indictment charges defendant with having falsely sworn 

that he did not buy whiskey from named persons, but the State's eri- 
dence is to the effect that defendant testified a t  that trial that he did 
not buy whiskey in a specified house, there is a fatal  variance between the 
indictment and proof and nonsuit should be allowed, notwithstanding 
eridence of defendant's false swearing in other particulars not set 
forth in the indictment. 

APPEAL by defendant from Froneberger, J., July 9, 1962, Regular 
Schedule "-4" Criminal Term of JIECKLENBURG. 

Criiilinal prosecution on indictment charging tha t  defendant, on 
June 8, 1962, "did feloniously, wilfully and unlawfully commit per- 
jury upon the trial of an action in the City of Charlotte, Mecklenburg 
Counlp, Sor th  Carolina, Recorder's Court wherein Johnny Johnson 
and Charles Erwin were defendants and the State of North Carolina 
n-as plaintiff by falsely asserting on oath or solemn affirmation tha t  he 
did not purchase liquor from said Johnny Johnson and Charles Ervin,  
the said matter so testified to as aforesaid being material to said 
issue being tried in said action, knowing said statement or statements 
to be false or being ignorant whether or not said statements were true," 
against the form of the statute, etc. 

Evidence offered by the State (the only evidence) tends to show: 
On June 8, 1962, in the Recorder's Court of Charlotte, two cases, one 
against Johnny Johnson and the other against Charles Erwin, were 
called and consolidated for trial. The warrants on which Johnson and 
Erwin were tried are not in evidence. There is testimony tha t  each 
n-as charged with "violating the liquor law" and other testimony that  
each mas being tried for "sale of illegal whiskey." Keziah, the present 
defendant, was called as a State's witness and was duly sworn. Ver- 
dicts of not guilty were entered as to  Johnson and Erwin. 

The evidence tends to show tha t  Keziah testified a t  said trial 
in said Recorder's Court substantially as follows: Tha t  on the date 
(night) referred to in the warrants he went to a house a t  237 North 
Cedar Street, Charlotte, to see friends and there talked with Johnson 
and Erwin; tha t  before going to said house he had had no conversation 
with Lieutenant Shuler of the Charlotte Police Department; tha t  
Shuler did not give him a marked (exhibited) $5.00 bill with which to 
go to a house on Cedar Street and purchase a pint of whiskey from 
Johnscn and Erwin; that  he did not go into a house on Cedar Street 
and purchase a pint of vhiskey; tha t  "lie had not taken any money 
from Lieutenant Shuler and . . . did not go and buy any whiskey in 
that house"; and (referring to a pint bottle of whiskey about three- 
fourths full exhibited to him) tha t  ('he had not bought tha t  liquor in 
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that  liouse" and "had not turned that  over to  Lieutenant Shuler." 
There was no evidence, direct or circumstantial, tha t  Keziah pur- 

chased "liquor" from Erwin. There was no direct evidence tha t  Keziah 
purchased "liquor" from Johnson. There was circumstantial evidence 
sufficient to support a finding tha t  Keziah, with a $5.00 bill given to 
him by Shuler, had purchased from Johnson the (exhibited) bottle 
of whiskey. 

Upon the jury's verdict, "guilty as charged," the court pronounced 
judgment in~posing a prison sentence. Defendant appealed and assigns 
as  error the denial of his motion for judgment as of nonsuit. 

Attorney General Bruton and Assistant Attorney General Mc- 
Galliard for the State. 

Ledford & Ledford for defendant appellant. 

BOBBITT, J. Defendant contends inter alia that,  with reference to  
what Keziah testified in the Recorder's Court, there is a fatal vari- 
ance b e h e e n  the indictment and the proof. This question is properly 
presented by defendant's motion for judgment as of nonsuit. S. v. 
Hiclcs, 233 N.C. 31, 62 S.E. 2d 497, and cases cited; S. v. Law, 227 
N.C. 103, 40 S.E. 2d 699, and cases cited. 

". . . a defendant must be convicted, if convicted a t  all, of the par- 
ticular offense charged in the bill of indictment." S. v. Jackson, 218 
N.C. 373, 11 S.E. 2d 149, and cases cited. "The evidence must cor- 
respond with the charge and sustain i t ,  a t  least in substance, before 
there can be a conviction." S. v. Forte, 222 N.C. 537, 23 S.E. 2d 842. 

"In a prosecution for perjury or false swearing, the matter sworn 
to  must be proved substantially as alleged, and a material variance 
in this respect is fatal." 70 C.J.S., Perjury $ 50(g) ; 41 Am. Jur., 
Perjury 8 55; S. v. Bradley, 2 N.C. 403, and s.c., 2 N.C. 463; S. v. 
Groves. 44 N.C. 402; S. v. Davis, 69 N.C. 383. 

The State was required to  establish inter alia tha t  Keziah testified 
in thc Recorder's Court of Charlotte as  charged in the bill of in- 
dictment. S. v. Lucas, 247 N.C. 208, 212, 100 S.E. 2d 366. The in- 
dictment charges tha t  defendant testified ''he did not purchase liquor 
from said Johnny Johnson and Charles Erwin." Defendant contends 
the State offered no evidence tha t  Keziah so testified and tha t  in this 
respect the proof does not fit and support the allegation. S. v. Gibson, 
169 N.C. 318, 85 S.E. 7. We are of opinion, and so decide, defendant's 
said contention is sound and tha t  his motion for judgment a s  of non- 
suit should have been allowed for fatal variance between the in- 
dictment and the proof. 

There is ample evidence tha t  Keziah's testimony in certain respects 
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was false, particularly his testimony tha t  he did not receive from 
Shuler the marked $5.00 bill and his testimony tha t  he did not de- 
liver the pint bottle of whiskey to Shuler. But  we find no evidence 
tha t  Keziah testified he did not purchase liquor from Johnson and 
Erwin or from either of them. Keziah's testimony tha t  he did not buy 
any whiskey "in tha t  house" does not fit and support the crucial alle- 
gation in the perjury indictment, namely, tha t  he falsely asserted on 
oath "that he did not purchase liquor from said Johnny Johnson and 
Charles Erwin." The applicable rule is well stated in the per curium 
opinion in S. v. Bradley, 2 N.C. 463, decided in 1797, as follows:". . . 
where the sense and meaning of the words set down in the indictment 
is pre~isely the same with those proven in the evidence, though not the 
very same words, such evidence will support the indictment; but then 
the meaning must be evidently and clearly the same, without the help 
of any implication or anything extrinsic." Here, a s  in S. v. Bradley, 
supra, " ( t )he  words contained in the evidence are not necessarily of 
the same sense and meaning with those laid." 

We need not consider other contentions advanced by defendant 
as additional grounds for judgment as of nonsuit. 

Reversed. 

TVILLIAIL I<. SPARKS v. 
J A M E S  R. PURSER ASD WIFE, LOTTIE R. PURSER. 

(Filed 31 October 1962.) 

Brokers and  Factors 5 6- 
Plaintiff broker's ecidence to the effect that he was given a non- 

osclusive listing of defendant's property, that  he contacted a prospective 
buyer but mas never able to get an unqualified offer from the prospect 
for the price stipulated, that the seller thereafter gave the exclusive 
listing to another broker, and that the prospect thereafter purchased 
through such other broker, to whom the seller paid the full commission, 
i s  held insufficient to be submitted to the jury in plaintiff's action to re- 
corer commissions. 

APPEAL by plaintiff and by defendant James R. Purser from Riddle, 
S. J.,  April 9, 1962 Special "B" Term, A~ECKLENBURG Superior Court,. 

The plaintiff, a real estate broker, instituted this civil action to 
recover $1,823.00 commission on the sale of a house and lot on Queen's 
Road, West, in Charlotte. The defendants, by answer, denied the 
plaintiff had any exclusive listing of the Queen's Road house and lot, 
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or that lie produced a purchaser, ready, able and willing to buy a t  
the price fixed by the owners. 

The evidence, in short summary, disclosed the following: .At the 
time the defendants listed the house and lot with the  plaintiff, they 
informed him tha t  other realtors also had the listing. I n  addition, they 
reserved the right to make a sale themselves. Prior to the nonexclusive 
listing, the defendants had been in touch with the subsequent pur- 
chasers, Lam-rence V. Senn and wife, although the negotiations had been 
suspended. As a result of the plaintiff's ad in the paper, the Senns 
began and carried on with the plaintiff negotiations for the purchase 
of the Queen's Road property. These negotiations also included a sale 
of the Senn's home. The plaintiff, however, mas not able to close a 
contract with the Senns. The defendants thereafter, without notifying 
the pleintiff, gave an exclusive listing to the Withrow Agency which 
displayed a "for sale" sign on the lot. The Senns saw this sign and 
thereafter through the TTTitlirom Agency, they closed a contract and 
purchased the Queen's Road house and lot a t  the price fixed by the 
defendants. The plaintiff was never able to secure an unqualified offer 
of $36,300 froni the Senns or anyone else. The defendants paid the 
Witlirom Agency the full commission of $1,825.00. 

At  tlie conclusion of the evidence the court disn~issed the action 
against Lottie R. Purser, then submitted issues which tlie jury an- 
swered as  here indicated: 

"1. Did the defendant, James R. Purser, list the property a t  
1446 Queens Road YTest with the plaintiff for sale, as alleged in the 
complnint, and authorized him to sell it a t  a price of $36.5001 

Answer: Yes. 
"2 .  If so, did tlie defendant nrrongfully breach said contract 

with the plaintiff? 
Answer : Yes. 

"3. If so, what amount is plaintiff entitled to recover of the de- 
fendant? 

Answer: $912.50." 

From the judgment on the verdict tha t  the plaintiff recover of the 
defendant James R. Purser the sum of $913.50, both parties appealed. 

W e l l i n g ,  W e l l i n g  & M e e k  for plaintif f .  
' R a y  Rankin, Henry E. Fisher  f o r  d e f e n d a n t .  

HIGGINS, J. Both the plaintiff and the defendant James R. Purser 
appealed. The defendant assigns as error the refusal of the court to 
grant his motion for nonsuit a t  the close of all the evidence. The plain- 



N.C.] FALL T E R M ,  1962. 5 7 

tiff assigns as error the refusal of the court t o  set aside the verdict on 
the third issue for that  the jury having found the parties entered 
into a contract which the defendant breached, the court as a matter of 
!aw should have answered the third issue $1,825.00. 

The evidence disclosed tha t  originally the defendants and the Senns 
!lad some negotiations looking toward the sale of the Queen's Road 
property. The negotiations were dropped. The Senns saw the plaintiff's 
advertisement and undertook to purchase the defendant's house and 
lot. However, the negotiations also involved a sale of the Senn's home. 
Before any final and binding offer was obtained by the plaintiff, the 
defendant apparently gave an exclusive listing to the Withrow Agency. 
The Senns saw Withrow's sign displayed on the lot and thereafter they 
negotiated with Withrow and closed the sale a t  the seller's price of 
$36,500.00 The plaintiff, never, a t  any time, was able t o  obtain an  
unqualified offer from the Senns or anyone else to  pay the price fixed. 

The plaintiff admitted he did not have an exclusive listing. H e  did 
not introduce evidence that  he obtained an  unqualified offer from a 
purchaser, ready, able and willing to pay $36,500.00. "It is the 
establ~shed law in this jurisdiction tha t  a real estate broker is not 
entitled to comn~issions or compensation unless he has found a pros- 
pect, ready, able and willing to purchase in accordance with the con- 
ditions imposed in the broker's contract . . ." Ins. CO. v. Disher, 225 
N.C. 345, 34 S.E. 2d 200. ". . . commissions are based upon the con- 
tract of sale." Trust Co. v. Adnms, 145 N.C. 161, 58 S.E. 1008; White 
v. Pleasants, 225 N.C. 760, 36 S.E. 2d 227; Banks v. Nowell, 238 N.C. 
737, 78 S.E. 2d 761; McCoy v. Trust Co., 204 K.C. 721, 169 S.E. 644. 

This is not a case in which the owner went behind the broker's back 
to  take advantage of his efforts, then closed the sale himself in order 
to escape a broker's con~mission justly earned, a s  in Cromartie v. 
Colby, 250 N.C. 224, 108 S.E. 2d 228. The sale was negotiated by 
Withrow, t o  whom the defendant paid full commission. The evidence 
did not make out a case for the  jury. Compulsory nonsuit should have 
been entered a t  the close of the evidence. This disposition makes i t  
unnecessary to discuss plaintiff's appeal. The judgment of the superior 
court is 

Reversed. 
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JENKIXS v. R.R. 

THOMAS J E F F E R S O N  J E N K I N S  v. 
ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 31 October 1962.) 

1. Appeal a n d  Error § 51- 
Judgment of nonsuit entered in a negligence action must be sustained 

if the evidence fails to show defendant's negligence or affirmatively 
shows plaintiff's contributory negligence a s  a matter of law. 

9. Railroads § 5- 
Plaintiff's evidence tending to show that he drore his tandem, 10-wheel 

Lruclr into the side of defendant's diesel engine a t  a railroad crossing, 
without stopping before entering upou the track, is he ld  to disclose con- 
tributory negligence barring recovery as  a matter of law, notwithstanding 
evidence of defendant's negligence in failing to give warning of the train's 
approach by bell or whistle, since plaintiff mas not justified under the 
circumstances in relying solely upon lhe absence of signal by bell or 
whistle. 

APPEAL by plaintiff from Bundy, J., ilpril 23, 1962 Term, LENOIR 
Superior Court. 

The plaintiff, by this civil action, sought to  recover damages for 
the personal injury he received when he drove a 46,000-pound tandem, 
10-wheel truck loaded with gravel into the side of the defendant's 
diesel engine pulling a freight train north. The collision occurred about 
ten o'clock on the morning of September 13, 1958, as the plaintiff, 
driving east on Eighth Street, attempted to cross the defendant's track. 

The plaintiff alleged the Atlantic Coast Line Railroad Company was 
negligent (1) by operating its train a t  an excessive speed, (2) by fail- 
ing to give warning of the train's approach, and (3) by permitting 
weeds and vines to obstruct his view to the south. 

The defendant denied negligence in any of the particulars alleged 
and, as a bar to recovery, alleged that  the plaintiff's injuries were 
caused exclusively, or a t  least were contributed to, by his own negli- 
gence in attempting to drive the truck across the track without first 
ascertaining whether a train approached. 

The plaintiff offered negative evidence that  a witness a block from 
the Eighth Street crossing did not hear any whistle or bell; that  weeds 
and vines and buildings obstructed the view of the train's approach 
from the south except a t  a point very close t o  the track. All the evi- 
dence indicated the train was running 20-25 miles per hour; that  stop 
signals were in place on Eighth Street; that  the plaintiff was thoroughly 
familiar with the crossing, had actually driven over i t  on the morning 
of the collision as he had done on five or six daily trips for a consider- 
able time prior to September 13. All the evidence tended to show the 
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plaintiff did not stop his truck but proceeded, or attempted to proceed, 
ccross the track and actually ran into the side of the moving engine, 
striking i t  a t  the rear steps after the front of the engine had cleared 
the crossing. Plaintiff n.as unable to remember anything about the 
accident. 

The defendant's evidence was in sharp conflict with respect to any 
obstruction to  the view of a train's approach from the south. The plain- 
tiff introduced ample evidence of his injury. 

At the close of all the evidence the court entered judgment of com- 
pulsory nonsuit, from which the plaintiff brings this appeal. 

R .  S.  Langley, Robert D. Wheeler, for plaintiff, appellant. 
Bland & Freeman, by TV. Powell Bland, Wallace & Wallace, by F. 

E. Wallace, Jr., for defendant appellee. 

HIGGINS, J. The record does not disclose the legal ground upon 
which the trial judge based the nonsuit. The judgment must be sus- 
tained, however, if the evidence fails to show the defendant's negli- 
gence or does affirmatively show the plaintiff's contributory negligence 
as  a matter of law. Carter v. R.R., 256 N.C. 545, 124 S.E. 2d 561. I n  
passing on the sufficiency of the evidence to survive the motion for 
nonsuit, we must resolve all conflicts in the testimony in the plaintiff's 
favor. Assuming the trial court concluded, therefore, the evidence pre- 
sented a jury question on the issue of the defendant's negligence, 
nevertheless the plaintiff's own evidence shows his contributory negli- 
gence as a matter of law. If, as his own witness testified, the view 
south along the track was obstructed, he knew about the obstruction. 
Reason is not suggested why he did not proceed one block further 
north along the highway which paralleled the railroad track and cross 
a t  the Seventh Street crossing as his witness Dickerson did on this same 
occasion. Dickerson was also hauling gravel from the same dump to 
the same delivery point for the same employer. 

The evidence does not even suggest the plaintiff stopped to  look or 
listen, but apparently trusted to blind luck and ran into the train. 
The noise of an engine pulling a 10-wheel truck, weighing 23 tons, 
should be enough to  put the driver on guard not to  rely solely on a 
whistle or a bell, especially a t  train time. The driver failed to  use 
any s o d  of reasonable precaution for his own safety. His  negligence ap- 
pears as a matter of law. "It is the prevailing and permissible rule of 
practice t o  enter judgment of nonsuit in a negligence case, when it ap- 
pears from the evidence offered on behalf of the plaintiff tha t  his own 
negligence was the proximate cause of the injury, or one of them." 
Godwin v. R.R., 220 N.C., 281, 17 S.E. 2d 137. See also, Carter v. 
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R.R., supra; Arvin v. McClintoclc, 25:3 N.C. 679, 118 S.E. 2d 129; 
Irb y v. R.R., 246 N.C. 384, 98 S.E. 2d 349. 

For the reasons assigned, the judgment entered in the court below is 
Affirmed. 

Z E N 0  RATCLIFF,  SR.,  v. E D W S R D  N. RODMAN, CHAIRMAN, BEAUFORT 
COUNTY BOARD O F  ELECTIONS, T H E  BEAUFORT COUNTY BOARD 
O F  ELECTIOKS, THE INDIVIDUAL ?rlE?vlEiERS O F  T H E  BEAUFORT COUN- 
TY BOARD O F  ELECTIONS, EDWARD N. RODMAN, ZERTO RAT- 
CLIFF ,  JR. ,  A N D  ALTON MILLS. 

(Filed 31 October 1962.) 

Appeal and Error § 6- 
Plaintiff was denied the right to file a s  a candidate of his political 

party for nomination to a public oEce because of plaintiff's refusal to 
subscribe to the pledge as  prescribed by G.S. 163-119. Plaintiff asserted 
that the requirement of the statute that  he pledge himself to support 
all  candidates of his party in the next general election was unconstitution- 
al, and sougllt mandamus against the election officials to require them to 
place his imme on the ballot. Held: The primary election haring been 
held a t  the time of the hearing of tlicb appeal, the appeal must be dis- 
missed as  academic. 

RODMAX, J . ,  took no part  in the consideration or decision of this case. 

APPEAL by plaintiff from Paul, J., a t  Chambers in the City of Wash- 
ton, County of BEAUFORT. 

Petition for writ of mandamus. 
The allegations of the complaint are summarized as follows: 
Plaintiff is a resident and elector of Beaufort County, a member of 

the Republican Par ty  in good standing, and is registered as a Republi- 
can. On 10 April 1962 plaintiff presented himself t o  the Chairman of 
the Board of Elections of Beaufort County and requested tha t  he be 
permitted to file as a candidate, for nomination of the Republican 
Par ty  for Beaufort County's Representative in the Lower House of 
the General Assembly of IVorth Carolina, in the Primary Election of 
26 M a y  1962. Plaintiff tendered the filing fee required by law, but  was 
told that  he could not lawfully file as a candidate unless he took and 
subscribed the pledge required by G.S. 163-119, as follows: 

"I hereby file my notice as a candidate for the nomination as 
Representative of Beaufort County in the General Assembly in 
the Primary Election t o  be held on the 26th day of May,  1962. 
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I affiliate with the Republican Party,  and I hereby pledge my- 
self to  abide by the results of said Primary and to support in the 
next General Election all candidates nominated by the Republican 
Party." 

Plaintiff offered to sign the pledge if permitted to  delete the words, 
". . . and to  support in the next General Election all candidates nomi- 
nated by the Republican Party." The Chairman of the County Board 
refused to accept the altered pledge and refused to permit plaintiff to 
file unless he signed the pledge as  required by the statute. Plaintiff 
protested tha t  the pledge prevented the free exercise of the ballot by 
him and violated rights guaranteed to  him by Article I, section 10, of 
the Constitution of hTorth Carolina, and by the Fourteenth Amend- 
ment to  the Constitution of the  United States. Nevertheless, he was 
not permitted to  file without signing the pledge. Plaintiff filed a pe- 
tition v i t h  the State Board of Elections suggesting the unconstitution- 
ality of the pledge requirement and insisting that i t  was his right to file 
without subscribing to the objectionable portion of the  pledge. The 
State Board denied the petition. Plaintiff is without an  adequate 
remedy to  enforce his fundamental rights. Plaintiff prays for writ 
of mandamus "requiring the defendants (Beaufort County Board of 
Elections, including the Chairman) to  permit the filing of the plaintiff" 
as candidate for said office "without the necessity of taking tha t  
portion of the pledge hereinbefore set out which undertakes to control 
his vote in the next General Election." 

Defendants answered and admitted the material factual allegations 
of the complaint, but denied tha t  plaintiff was entitled to  the relief 
sought. 

The court entered judgment on 11 August 1962, refusing to  issue the 
writ and denying the relief prayed for. 

Plaintiff appeals. 

John -4. Willcinson for plaintiff. 
L. H .  Ross for appellees. 
Attorney General Bruton and Assistant Attorney General Bzdlock. 

Amicus Curiae. 

MOORE, J. The question plaintiff seeks to present on this appeal 
is academic. The sole relief sought by plaintiff is the issuance of a 
writ of mandamus requiring the Beaufort County Board of Elections 
"to permit the filing of plaintiff for the nomination of the Republican 
Par tv  as Representative of Beaufort County in the Lower House 
of the General Assembly of the State of North Carolina without the 
necessity of taking" the pledge as provided for in G.S. 163-119. I n  
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short, he desires to be a candidate in the Primary Election of 26 May 
1962. That  Election has been held. Saunders v. Bulla, 232 N.C. 578, 
61 S.E. 2d 607; Nance v. Winston-Salem. 229 N.C. 732, 51 S.E. 2d 185; 
Penland v. Gowan, 229 N.C. 449, 50 S.E. 2d 182; Rousseau v. Bullis, 
201 N.C. 12, 158 S.E. 553. Any attempt to grant relief a t  this juncture 
would avail him nothing. Should there be a determination on the 
merits favorable to  plaintiff's contention, he could not be certified as 
the nominee of his Party. Who can say, had he been permitted to file, 
that  one or more persons unfavorable to his candidacy would not also 
have filed? I t  is too late for him to become an official nominee of his 
Party. 

Where the question presented to this Court for decision is academic, 
the prevailing practice is to dismiss the appeal. Eller v. Wall, 229 
N.C. 359, 49 S.E. 2d 758; Efird v. Conzrs. for Forsyth, 217 N.C. 691, 9 
S.E. 2d 466. 

Appeal dismissed. 

RODMAN, J., took no part in the consideration or decision of this 
case. 

WEXDELL J. WALKER, MIKOR, BY HIS i Y ~ ~ ~  FRIEND, 
JUAKIT-4 CAUDLE WALKER v. JAMES EDWARD BPRD 

AND 
SHELIA AR'N WALKER, MINOR, BY HER NEXT FRIEKD, 

JUANITA CAUDLE WALKER V. JAMES EDWARD BYRD. 

(Filed 31 October 1962.) 

Automobiles § 41m- Evidence of negligence i n  s t r iking children run- 
ning into street held sufficient t o  overrule nonsuit. 

Evidence tending to show that defendant saw children standing a t  the 
side of the street apparently waiting for a vehicle to pass before crossing 
the street, that plaintiff assumed that the children would also wait for  his 
car, traveling in the opposite direction, to pass, that  plaintiff did not 
slacken speed or blow his horn, and that the children ran into the 
street from behind the other car into the path of defendant's car, one 
of them running into the side of defendant's car and the other being 
struck by defendant's left headlight, i s  Aeld sufficient to be submitted to 
the jury on the issue of negligence, since defendant was not entitled 
to assume that the children would also wait the passing of his car but 
should have foreseen that  they might run into the street in obedience 
to childish impulse. 
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APPEAL by defendant from Gwyn, J., M a y  28, 1962 Civil Term of 
FORSYTH. 

These two civil actions, brought in behalf of minor plaintiffs, were 
consolidated for trial. Defendant's motions for nonsuit, timely made, 
were overruled. Both plaintiffs recovered damages. Defendant's only 
assignment of error is to the failure of the  court to nonsuit the actions. 

The evidence taken in the light most favorable to the plaintiffs, is 
sufficicnt to establish the following facts: 

The Piedmont Park section of Winston-Salem is a residential area on 
the north side of Twenty-eighth Street. It contains apartment houses 
where many children live. There is a play ground on the south side 
of Twenty-eighth Street. About 12:55 P.M. on August 27, 1960, the 
plaintiff, Wendell J. Walker, aged nine; his sister, the plaintiff Shelia 
Ann Walker, aged three; their older brother, Gary, aged twelve; and 
two other children, aged eight and two respectively, were on the 
north side of Twenty-eighth Street, a paved road twenty-four feet 
wide. The children were enroute to a store on Woodland Avenue which 
intersects Twenty-eighth Street from the south but does not cross it. 
The defendant, driving his automobile east on Twenty-eighth Street, 
approached the intersection a t  a speed of thirty miles per hour. At  the 
same time, another car was approaching from the east. 

Gary crossed to the south side of the street leaving the smaller 
children still on the north side. At  that  time they were fifteen or twenty 
feet north of the pavement and from seventy-five to one hundred feet 
east of Yoodland Avenue if i t  had been extended. They prepared to  
follow Gary across the street. Nine-year-old Wendell had three-year- 
old Shelia by the hand. He  testified tha t  he first looked to  the west 
and saw no car coming; that  he then looked to the east and saw the 
car traveling west. -4s soon as tha t  car passed, they "trotted" out into 
the street. Gary, who had observed the defendant when he was west 
of Toodland .4venue, "hollered for them to go back", but they did not 
hear him. 

The left headlight of defendant's car hit Wendell, and Shelia ran 
into the side of t i e  car. The impact occurred about seventy-five feet 
from the east line of Woodland Avenue and four feet north of the 
south line of Twenty-eighth Street. Splotches of blood marked this 
spot. Shelia was knocked up in the air and came down about where she 
struck the car. She suffered serious injuries; Wendell was not perma- 
nently injured. 

Defendant told a motorist, who stopped a t  the scene to  render as- 
sistance, tha t  he saw the children wait on the other car and thought 
they vould wait on him. He  did not blow his horn or slow down. There 
were forty-five feet of skid marks west of the blood spots on the street. 
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From these spots the  view to  and from the west was unobstructed for 
one hundred to  two hundred yards. 

On the trial, defendant testified tha t  he met a car going west; tha t  
as  the car passed him, the children ran from behind i t  into the path 
of his vehicle; and tha t  he had not seen them before. 

L e a k e  & Phil l ips ,  a n d  W .  2. W o o d  for plaintiff appel lee .  
D e a l ,  Hutclzins a n d  M i n o r  for d e f e n d a n t  appe l lan t .  

PER CURIAII. The duty which a n~ot,orist in this jurisdiction owes 
to  children whom he sees, or in the exercise of proper care should see, 
on or near the highway, has been too often stated to need further 
elaboration here. For the purpose of this appeal we must, of course, 
accept the plaintiff's evidence as true. H i g h  v. R . R . ,  2-18 N.C. 414, 103 
S.E. 2d 498. Therefore, when the defendant saw the children apparently 
intending to cross the street hut  waiting on the car going west to pass, 
he could not assume tha t  they would also wait on him. It becomes his 
duty "to use proper care ~ " i t h  respect tio speed and control of his 
vehicle, the maintenance of vigilant lookout and the giving of timely 
warning, to avoid injury, recognizing the likelihood of the child's 
running across the street in obedience to childish impulses and with- 
out circumspection." S p a r k s  v. W i l l i s ,  228 N.C. 25, 44 S.E. 2d 313. He 
failed to perform these duties. 

The ruling of the court below is 
Affirmed. 

STATE v. JAMES HOWARD TEDDER. 

(Filed 31 October 1962.) 

1. Paren t  a n d  Child 1- 
9 child born in wedlock is presumed legitimate regardless of the length 

of time between the date of the marriage and the date of the child's 
birth, which presumption can be rebutted only by proof that it  was im- 
possible that the husband could have been the child's father, and a wit- 
ness is not competent to testify as  to nonaccess when under the circum- 
st;lnces access could vel l  have existed without knowledge of the witness. 

2. Evidence fj 1- 

A witness is not competent to testify as  to the nonexistence of a fact 
when his situation with respect to the matter is such that the fact might 
well hare existed without the witness being aware of it. 
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APPEAL by defendant from Gulyn, J., 5 March 1962 Term of 
FORSYTH. 

This is a criminal action tried upon a warrant charging the de- 
fendant with the wilful failure to provide support for his minor child 
begotten upon the body of his lawful wife, Essie Tedder. 

The State's evidence tends to show that  the defendant James 
Howard Tedder married Essie Montgomery Tedder on 27 -August 
1960 2nd tha t  a child ~ v a s  born on 27 January 1961; tha t  defendant 
lived with his wife and child until April 1961 when the wife left de- 
fendant because he ~ v a s  "running around" with one Doris King and 
would not support her or the child. 

The evidence further tends to  show tha t  Mrs. Tedder was betveen 
four 2nd f i ~ e  months pregnant a t  the time she was married; tha t  she 
informed the defendant prior to their marriage that  she mas pregnant; 
that  he didn't say anything when she first told him she was pregnant. 
She testified that  thereafter "he came over one day and wanted to 
know if I didn't think we ought to get married. * * * I told him, 'If 
you don't intend to make a home for me and the baby, I don't want 
to  marry you,' * " *. H e  said he wanted to make a home for me and 
the baby, and he promised me if I ~vould marry him that  is what n-e 
would have." 

The defendant undertook to introduce evidence of nonaccess which, 
in the opinion of the court, under the facts and circumstances, mas 
inadniissible. The jury returned a verdict of guilty as charged. Judg- 
ment was entered on the verdict and the defendant appeals, assigning 
error. 

Attorney General Bruton, Asst. -4ftorney General James F .  Bullock 
for the State. 

Harold R.  TViLson for defendant. 

PER CURIAM. "A child born in wedlock is presumed to be legitimate, 
and, as stated by Ruffin, C.J., in S. v. Herman, 35 N.C. 502, quoting 
from Coke on Littleton, this presumption exists, 'if the issue be barn 
within a month or a day after marriage.' " TVest v. Redmond. 171 S . C .  
742, 88 S.E. 341. 

I n  the case of Eu-ell v. Ewell, 163 N.C. 233, 79 S.E. 509, this Court 
?aid: "Nothing is allowed to impugn the legitimacy of a child short 
of proof by facts showing i t  to be impossible that  the husband could 
have been its fa'iher." S. V. Green, 210 N.C. 162, 185 S.E. 670. 

The proffered testimony of the defendant's witnesses mas properly 
excluded by t'le court below. It was not positive proof of the fact 
of nonaccess. I n  fact,  i t  had no logical tendency to  prove nonaccess. 

"* * * (Ejvidence must have some logical tendency to prove a fact 
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in issue in order to be competent. And a witness is not competent to 
testify as to the nonexistence of a fact  hen his situation with respect 
to  the matter is such tha t  the fact might well have existed without 
the witness being aware of it. " " "" Strong, North Carolina Index, 
T'ol. 11, Evidence, section 15, page 259; Johnson v. R.R., 214 N.C. 
484, 199 S.E. 704; Bal lard  v. Bal lard ,  230 S . C .  629, 53 S.E. 2d 316. 

A careful examination of the record in the trial below leads us to 
the conclusion that  no prejudicial error has been shown tha t  woulJ 
justify a new trial. 

No error. 

J U N I O R  B. S E T Z E R  r. P Y R A M I D  L I F E  I N S U R B S C E  C O M P A S T .  

(Filed 31 October 1962.) 

1. Insurance @ 3- 

T h e r e  the language of a policy is clear and unambiguous, the courts 
must give the language used its plain, natural, and obvious meaning. 

2. Insurance @ 48b- 
A policy providing indemnity for injury by accident while riding in 

or on a vehicle, and excluding liability if injury results while insured 
is repairing or working on a vehicle unless such injury results from 
collision with another vehicle, held not to cover a n  injury sustained by 
insured when he lost his balance and fell into a harvester after he had 
stopped the tractor drawing the harvester and had climbed on the 
harvester to dislodge silage from its head, even though insured lost his 
balance when the tractor and harvester rolled forward when insured 
stepped on the wheel of the tractor. 

APPEAL by plaintiff from Froneberger ,  J., April 1962 Regular Term 
of CATAWBA. 

Action to recover hospital and dismemberment indemnity under 
the pro~is ions  of a travel accident insurance policy. 

Plaintiff's evidence is summarized as follows: 
Plaintiff is a dairy farmer. On 21 October 1960 he was engaged in 

cuttirg corn and cane silage ~ i t h  a forage harvester attached to and 
drawn by a tractor. Silage was carried by chains iato the head of the 
harvester. ". . . ( T ) h e  tops of the corn were breaklng down over the 
head and the machine stopped. . . ." Plaintiff stopptd the tractor for 
the purpose of dislodging the corn from the head of the machine. He 
left the tractor motor running. The harvester is operated by the 
tractor motor through a "power take off." Plaintiff stepped on the seat 
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of the tractor with his left foot and on the right wheel of the tractor 
with his right foot, and started to reach forward to dislodge the 
corn in the harvester. The tractor and harvester both rolled forward, 
plaintiff lost his balance and fell into the harvester. The rollers caught 
his right hand and pulled his arm into the cutters. He  lost his entire 
right arm. 

The insurance policy was in full force a t  the time of the accident. 
Plaintiff filed proof of loss and demanded payment of indemnity. De- 
fendant refused on the ground that the accident was not within the 
coverage of the policy. 

The policy insures against loss from bodily injuries caused through 
accidental means and sustained by insured only in the manner de- 
scribed in the policy. For the most part  the policy covers travel acci- 
dents. It does not cover accidents, injury, disability or loss caused 
"while adjusting, repairing or working on an automobile or other re -  
hicle, unless injury is the result of an accident caused by an automobile 
or other vehicle other than that  which Insured is adjusting, repairing 
or working on." There is a "Farm Accident Rider" which provides 
coverage " ( a )  While riding in or on a motor-driven or animal drawn 
farm machine (including farm tractor) or farm implement of a type 
designed to be ridden upon while in use, and while such machine or 
implement is being used on or about the farm or public highway; or 
( b )  By being struck, knocked down or run over by a moving motor- 
drawn or animal drawn farm machine (including farm tractor) or 
farm implement of a type designed to be ridden upon while in use; . . ." 

At the close of plaintiff's evidence the court entered judgment of in- 
voluntary nonsuit. 

Plaintiff appeals. 

Richard A. Wi l l iams  and Mar t in  C. Pannell for plaintiff. 
Cansler & Lockhart  for defendant .  

PER CURIAM. The pertinent provisions of the policy are clear and 
unambiguous. We give the language used its plain, natural, ordinary 
and obvious meaning. Marshall v. Insurance Co., 246 N.C. 447, 98 S.E. 
2d 343. Plaintiff's evidence compels the conclusion tha t  his tragic 
injury is not within the coverage of the policy. At the time of the 
accident plaintiff was not '(riding in or on" the tractor. He  was not 
"struck, knockd  down or run over" by a moving vehicle, machine or 
implement. HE was in the process of "adjusting" the  harvester, the 
head of which had become jammed by the silage and mas temporarily 
inoperative, and he was injured by the harvester. 

The ju&ment below is 
Affirmeci' 
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DENNY, C.J., took no part in the consideration or decision of this 
case. 

LILLIAN C. WIIALEY v. 
L I F E  & CASUALTY ISSURANCE COJIPAR'P OF TENNESSEE.  

(Filed 31 October 1062.) 

Insurance § 2 5 -  
The plain and unambiguous terms of the supplemental agreement for 

additional insurance in this case held t o  provide a lump sum which should 
be the masimum amount to be paid under the entire contract, with 
schedule of decrease in the amount for each year insured should live 
after the esecution of the supplement agreement, and not to proride for 
p a ~ m e n t s  of the maximum amounts stipulated in the  supplement in ad- 
dition to the face amount of the original policy. 

APPEAL by plaintiff from Bundy,  J., May 1962 Civil Term of WAYNE. 
On 1 February 1934 defendant issued its policy of insurance on the 

life of plaintiff's husband. She is the named beneficiary. The face 
amount of the policy is $2,025. By supplemental agreement defendant 
agreed to pay an additional sum if death occurred within fifteen years. 
The amount payable, decreasing each year, is fixed by Schedule A. 
He  died in June 1959. Plaintiff demanded $9,255.53 in settlement of 
defendant's obligation. It tendered $6,810.12. Plaintiff rejected the 
tender and brought suit for the amount claimed. 

The parties waived jury trial. Judge Bundy found the facts, which 
are not controverted, and rendered judgment for the sum tendered. 
Plaintiff appealed. 

Scott B. Berkeley for plaintiff appellant. 
Taylor, Allen & Warren and John H .  K e ~ r  111, b y  W .  F. Taylor 

for  defendant appellee. 

PER CCRIAM. The amount owing plaintiff is determined by the 
provisions of the policy. Plaintiff asserts the coniract insured for a. 
fixed sum of $2,023 plus an additional $9,000, and Schedule A ap- 
plies only to the additional insurance. 

Defendant says the maximum amount payable usder the policy 
was $9.000, and this sum decreased as insured's age innreased, as set 
out in Schedule A. If this is the proper construction of .he policy, the 
judgment is correct. 
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I n s u x ~ s c ~  Co. v. SIMMOXS, IXC. 

The supplemental contract which provided the additional insurance 
also designates ' (THE METHOD OF SETTLEMENT OF THE 
FACE AJIOUIST O F  THIS POLICY AND OF T H E  BENEFITS 
HEREIIY PROVIDED." The supplement further provides: 

"2. This Supplemental Contract, during the period i t  is in force 
provides additional life insurance for the term of years stated herein 
and also sets out the method of settlement of the face amount of this 
Policy as well as the additional insurance benefits herein provided. 
The payments hereinafter stated include both the face amount of this 
Policy and the additional life insurance provided by this Supple- 
mental Contract. 

"3. . . . [I]f  the death of the insured should occur within fifteen 
years from the Date  of Issue of this Supplemental Contract. . .the 
Company will pay the face amount of this Policy and the additional in- 
surance benefits provided by this Supplemental Contract in the fol- 
lowing manner : 

"A. A lump sum of Nine Thousand Dollars decreasing according to 
Schedule A immediately upon receipt of due proof of the death of the 
Insured." 

Thc language selected to fix the amount to be paid on insured's death 
is too plain to require construction; $9000 is the maximum. Using this 
sum, the amount tendered is admittedly correct. 

Affirmed. 

DENNY, C.J., took no part  in the consideration or decision of this 
case. 

IOWA MUTUAL INSURANCE COMPANY, A CORPORATIOX v. FRED 11. 
SIRIMONS, INC., NORMAN L. HARRIS AND HERBERT H. HARRIS. 
TRADraG AKD DOIXG BUSIKESS AS NORMAN HdRRIS AND SON. 

(Filed 7 November 1962.) 

1. Declaratory Judgment Act § 1- 
Where there is a n  actual and existing controversy between insured 

and insurer as  to whether the insurance contract covered a loss which 
had been sustained, the dispute is justiciable under the Declaratory 
Judgment Act, and defendant's contention to the contrary on the ground 
that the question involved could not be made the subject of a civil 
action a t  the time the proceeding T a s  instituted, is  untenable. G.S. 1. 
Art. 26. 

2. Insurance 3 93- 
Under the terms of a policy of insurance indemnifying insured for 

sums insured might be obligated to pay for injury to or destruction of 
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property callset1 by accident, the word "accident". when not defined in the 
policy, must he given its usual, ordinary, or popular meaning, and im- 
ports an unforeseen, unexpected, and undesigned occurrence, and does 
not esclude an occurrence resulting from negligence. 

3. Pleadings § 30- 
.Tndgn~ent on the pleadings is proper only when the pleading of the 

o~pos i te  party is so fatally deficient as  to present no material issue of 
fsct. 

4. Insurance 5 04- Pleadings held to  raise issue of fact  a s  t o  whcther 
damage t o  property resulted from a n  accident. 

The fnrts disclos~d by the pleadings were to the effect that insured, 
plirsuant to his contract to re-roof a building, had removed a part of the 
old roof wlien rain began to fall, that insured immediately corered the 
li~lcorered roof With a water-proof pc11;rethylene corering. held in place 
by ceinent blocks and other heayv niaterial placed around the edges, and 
that notwithstanding such precautions. n-ater seeped in around the edges 
of the covering and ran into the building, causing damage. Insured and 
insurer drew opposite inferences from the admitted facts a s  to whether 
the damage r ~ s u l t e d  from a n  "nccidcnt" within the meaning of the policy 
sued on. Held:  .Judgment on the pleadings in favor of insurer is  error, 
since the pleadings raise the issue of fact as  to whether the damage to 
the building resulted from a n  accident. 

5. Declaratory Judgment  Act 3 % 

Where the pleadings in an action under the Declaratory 
,ict raise an issue of fact, wch iwne may be determined by a 
1-261. 

6. Trial 5 1% 

Judgment 
jury. G.S. 

I swes  of law may be tried by the jiidge, but issues of fact must be 
tried by a jury unless trial by jury is waived. G.S. 1-172. 

* ~ P P E A L  by defendant, Norman L. Harris, trading and doing business 
as Norman Harris and Son, from Pless, J., July 1962 Mixed Term of 
CLEVELAND. 

Proceeding for declaratory judgment to determine rights of parties 
under policy of liability insurance. 

T h e  complaint :dlcgcs in sllbstmce: On 1 July 1960 plaintiff issued 
to d ~ f c n d a n t ,  ?;orman L. Harris, doing business as  Korman Harris and 
Son, n policy of liability insurance. The policy contains the following 
provisions : 

"Coverage C-Property Damage Liability-Except Automo- 
bile. To pay on behalf of the insured all sums which the insured 
shall become legally obligated to pay as damages because of 
injury to or destruction of property, including the loss of use 
thereof, caused by accident. 
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"11. Defense, Settlement, Supplementary Payments. With re- 
spect to sucli insurance as is afforded by this policy, the coinpany 
shall : 

( a )  defend any suit against the insured alleging such injury, 
sickness, disease or destruction and seeking damages on account 
thereof, even if such suit is groundless, false or fraudulent; but 
the company may make such investigation, negotiation and settle- 
ment of any claim or suit as i t  deems expedient." 

Defendants Sorinan L. Harris and Herbert H .  Harris are engaged 
in the roofing, insulating, and siding business. About two weeks prior 
to 27 September 1960 defendant, Fred 31. Simmons, Inc., entered into 
a contract with the defendants Harris to re-roof its office building. To  
do the work i t  was necessary to remove the old roof and then put on 
the new roof. Defendants Harris began the work on 27 September 1960. 
and on the afternoon of that day after a part  of the old roof had been 
removed and before a new roof had replaced it, a shower of rain fell. 
The f o l l o ~ ~ i n g  morning there n.as a shower of rain. Both were '(ordinary 
and usual showers of rain." Defendant Fred M. Simmons, Inc., 
contends water from these showers of rain leaked through the roof 
into thp building and damaged its property therein in the sum of 
$10,256.25. 

On 28 July 1961 defendant Fred 31. Simmons, Inc., instituted suit 
a g a i n ~ t  the defendants Harris in the superior court of Cleveland 
County to recover the sum of $10,256.25 for water damage allegedly 
caused by the failure of defendants Harris to  cover the portion of 
the roof pclrtially removed, thereby permitting rain water from the 
aforesaid showers to  leak through into the building. This suit is now 
pending for trial. 

Defendants Harris have demanded tha t  plaintiff defend the suit 
brought against them, and pay any recovery against them within 
the policy limits. 

Plaintiff has no obligation under its policy to defend the suit or pay 
any part of the recovery therein, if a recovery is had, because if rain 
did fall on 27 and 28 September 1960 and leak through the removed 
roof and damage the property of Fred &I. Simmons, Inc., i t  does not 
constitute an '(accident" as set forth in Coverage C of its policy. 

This is a summary of the relevant parts of the answer of "defend- 
ants Normm L. Harris and Herbert H .  Harris d/b/a Norman Harris 
and Son": 

It admits all the allegations of the complaint, except it denies Her- 
bert H .  Harris is a partner, i t  deniej tha t  plaintiff is under no obli- 
gation under its policy to defend the w i t  against them brought by 
Fred &I. Simmons, Inc., and to pay a recovery therein against them 
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within its policy limits, and i t  denies tha t  plaintiff is entitled to  a 
declaratory judgment. The answer alleges as further defenses: One. 
Defendant Norman L. Harris, pursuant to his contract with Fred M. 
Simmons, Inc., on 27 September 1960 removed the roof from its 
building, and while the roof was off rain began to fall. H e  immediately 
covered the uncovered roof with a water-proof polyethylene covering, 
and placed cement blocks and other heavy material around the edges 
of the covering to hold i t  in place. I n  despite of these precautions, 
some rain did, as he is informed, accidentally seep in around the edges 
of the covering and into the building causing damage. The resulting 
damage thus caused was an  "accident" within the language and mean- 
ing of his policy of insurance issued to him by plaintiff. Second. TTThen 
Fred M. Simmons, Inc., instituted a suit against him for damages 
he immediately forwarded the summons and complaint served on him 
to plaintiff, who filed a motion to make the complaint more definite 
and successfully argued its motion, prepared and filed an answer for 
him, conferred with various parties, and has prepared to appear and 
defend the suit. By such acts and conduct plaintiff is estopped to  deny 
coverage under its policy. Three. Plaintiff's complaint raises only the 
point whether the falling of rain constitutes an  "accident" within 
the meaning of its policy of insurance, and does not allege the true 
facts. Until the court shall determine he is liable in the action insti- 
tuted against him by Fred l l .  Simmons, Inc., no real controversy 
exists between plaintiff and himself. 

Plaintiff filed a reply in which in respect to the first defense i t  admits 
tha t  when rain began to fall Harris immediately covered the uncovered 
roof with a water-proof polyethylene covering anchored with ce- 
ment blocks and took precautions to prevent rain from entering the 
building, but rain did enter. It denied the other allegations of the first 
defense. I n  respect to the second defense i t  alleged tha t  all actions 
taken by i t  in connection with the Simmons suit were taken pursuant 
to the terms of a non-waiver agreement entered into with the defend- 
ants Harris, which expressly provides, "no action heretofore or here- 
after taken by the company shall be construed as  a waiver of the 
right of the company, if in fact i t  has such right, to  deny liability and 
withdraw from the case* * *." I n  respect to  the third defense i t  de- 
nies its allegations, except i t  admits allegations quoting certain policy 
provisions as to action against the company. 

On 26 March 1962 Judge George 13. Patton presiding over a term 
of Cleveland County superior court allowed plaintiff to  amend its 
complaint. This amendment alleges tha t  the suit of Fred M. Simmons, 
Inc., against Norman L. Harris and Herbert H .  Harris, doing business 
as Korman Harris and Son, has been tried, and resulted in a final 
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judgment in favor of plaintiff against the  defendants in the sum of 
$1,900.00, plus the costs. No appeal was taken. Appellant's rejoinder 
admits this allegation. 

When the trial of the instant case came on for hearing before Judge 
Pless, and after the jury was impaneled and the pleadings were read, 
plaintiff moved for a judgment on the pleadings. Judge Pless, being 
of opinion tha t  the motion should be granted, adjudged and decreed as 
fo1lon.s: 

One. The policy of liability insurance issued by plaintiff to defend- 
ant  Sorman L. Harris, doing business as Norman Harris and Son, did 
not cover the loss which Fred RI. Simmons, Inc., suffered by rain 
coming into its building while i t  was being re-roofed. 

Two. Plaintiff mas not obligated by its policy to defend the suit 
brought by Fred M. Simmons, Inc., against Sorman L. Harris, doing 
business as hTorman Harris and Son. 

Three. "Plaintiff is not estopped to defend this action and has not 
waived any of its rights." 

Four. Plaintiff is not obligated to pay the said judgment in the 
amount of $1,900.00, or any part  thereof. 

Five. Defendant shall pay the costs. 
From the judgment on the pleadings, defendant Norman L. Harris, 

doing business as Norman Harris and Son, appeals. 

L. Lyndon Hobbs for defendant appellant. 
Hamrick R. Jones by Fred D. Hamriclc, Jr., and Falls, Falls R. 

Hamrick by B. T. Falls, Jr., for plaintiff appellee. 

PARKER, J .  Xppellant challenges the propriety of plaintiff invoking 
the provisions of our Declaratory Judgments Act, G.S., Chapter I, 
Article 26, under the circumstances alleged in the complaint. Congress 
and most of the States, including North Carolina, have authorized 
declaratory relief, but only in cases involving an actual controversy 
appropriate for judicial examination. Annotation: 49 A.L.R. 2d 700. 
Generally, questions involving the liability of insurance companies 
under their policies are proper subjects for declaratory relief. As- 
surance Co. v. Gold, Com'r of Insurance, 248 N.C. 288, 103 S.E. 2d 
344; Cross v. Zurich General Accident & Liability Ins. Co., 7th Cir., 
184 F .  2d 609, rehearing denied 8 November 1950; Trinity Universal 
Ins. Co., v. Willrich, 13 Wash. 2d 263, 124 P. 2d 950, 142 A.L.R. 1 ;  
Annotation: 142 A.L.R. 13, where many cases are cited supporting the 
rule; 29A Am. Jur., Insurance, sec. 1451. See Insurance C'o, v. Wells, 
225 N.C. 547, 35 S.E. 2d 631. Appellant's challenge here has no validi- 
ty,  because the complaint alleges an actual or real existing, genuine 
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controversy between the parties relative to  the construction of the 
policy of liability Insurance in order to determine the rights of the 
partie:. thereunder. 

Appellant is a roofing, insulating, and siding contractor, and plain- 
tiff an  insurance conlpany, n-hich in its policy of liability insurance 
issued to appellant, contracted, "except :~utomobile," to  pay on behalf 
of appellant all sunis which insured "shall become legally obligated to 
pay tlnmagec. becausc of injury to  or destruction of property" * * 
caz~scd b y  acczdent." (Empliasis supplied.) 

The term "accident" is not defined in the policy, and the term must, 
therefore, be interpreted in its usual, ordinary, and popular sense. M. 
Schnoll and Son ,  Inc.  21. Stnndard Accident Ins .  Co., 190 Pa. Super. 360, 
154 A. 2d 431; 0 'RomX.e  v. L1-e711 A m s t ~ r d a n z  Casualty  Co., 68 T. &I. 
40!), 362 P. 2ti 790, rehearing denied 7 June 1961. 

I n  -1rthur A. Johnson Corp.  2 ' .  I n d e v m t y  Ins.  Co.  of n'o. Am., 7 
K.Y. 2d 222, 164 X.E. 2d 704, 706, the Court, in construing the word 
"accidcnt" as u d  in a contractor's l i~~b i l i ty  policy, said: "Phrased 
differently, we are not construing a statute, but the words of a n  in- 
surance policy, and in so doing we must construe the vord  'accident' 
as  would the ordinary man on the street or ordinary person when he 
purchases and pays for inburance." 

I n  Tnyloe  z1 Inrle,nniti/ ('0.. "7 X.C. 626, 127 8.E. 2d 238 in Kirk ley  
e. Insltrnncc Po. .  232 K C .  292. 59 S 13. 2tl 629, in Lirttrrll 1'. Hardin,  
193 S . C .  266, 136 S.E. 726, ::nd in Thouins u. I m c w n c e .  189 N.C. 521, 
127 S.E 385, we h a w  cltecl nit11 appro~.aI  the definition of the n-ord 
"accident," as set forth in Black's Law Illctionary, Third Edition, and 
an cnrlicr cdltion. as follon-5: "an u n f o ~ ~ s e e n  w e n t ,  occurring without 
tlic T T - ; ~ ]  or d r ~ i g n  of the pcrson n-hose mere act  causcs i t ;  an  unexpected, 
unu>ual, or undebigned occurrence; the effect of an unkno-m cause, 
or, the cause being known, an unprecedented consequence of i t ;  a 
casunlty." See the very elaborate definition of the term "accident" 
in its moqt coiilnionly accepted meaning or in its ordinary or popular 
senw in Black's L n ~ v  Dict~onary,  Fourth Edition, and In 1 C.J.q., 
Accident, p. 427 et seq. 

I n  Lacc9y I,]. Tl'ashburn R. Tl'illinms Po., 309 Pa .  574, 164 A .  724, 725, 
the Court ~vrote :  "Webster has defined i t  [accident] as 'an erent  t h a t  
taBc. place ~vithout one's fore4ght or expectat~on; and undesigncd, 
sudden, and unexpected e ren t ;  chance; contingency.' Many  courts have 
quoted this definition, and some have added to  or embellished i t ,  but 
in reality few have improved upon it." 

I n  Standard Oil Co. of S e u 3  Jersey v. United States, 264 F .  66, 69, 
the Court said: "The word 'accident' does not, in its generally under- 
stood meaning, entirely exclude negligence. The Supreme Court has 
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approved the definition of accidental as: 'happening by chance; un- 
expectedly taking place; not according to the usual course of things; 
or not as expected.' Mutual Accident Association v. Barry, 131 U.S. 
100, 9 Sup. Ct.  755, 33 L. Ed. 60. This does not exclude the idea of 
negligence." See 1 C.J.S., Accident, 13. 439, to the same effect where 
many cases are cited in support of the text. 

In  our workmen's compensation cases we have in effect held, under 
the language of our Act, that  in its more general sense the word "acci- 
dent" does not necessarily exclude human fault called negligence, but 
is recognized as an occurrence that  may arise from the carelessness of 
men, 2nd the fact that  the negligence of the person injured contributed 
to produce the result did not make i t  any less an  accident. Allred v. 
Allred-Gardner, Inc., 253 S . C .  554, 117 S.E. 2d 476; Poindexter V .  

Johnson Motor Lines, 235 S . C .  286, 69 S.E. 2d 495; Archie v. Lumber 
Co., 222 N.C. 477, 23 S.E. 2d 834. 

Stacy, C.J., said in Slade v. Hosiery Mills, 209 S . C .  823, 184 S.E. 
844: ' , I t  was said in Johnson v. Southern Dairies, 207 N.C. 544, 177 
S.E. 632, that  an injury resulting f ~ o m  the employer's negligence map 
be tantamount to an injury by accident." 

I n  Aetna Life Ins. Co. v. Little, 146 ilrk.  70, 225 S.W. 298, it is said: 
''It is probably true tha t  the elenlent of carelessness or negligence 
enters into most accidents." 

This is apparently a case of first impression in this State. Neither 
our research nor tha t  of counsel has discovered any North Carolina 
case directly in point. 

Rer Roofing Co. v. Lumber Mut. C'as. Ins. Co., 280 App. Div. 665, 
116 S .T.S .  2d 876, motion for leare to appeal denied, 303 N.Y. 932, 
112 N.E. 2d 288, is a case where a controversy between insured, a 
roofing company, and insurer involving liability on an insurance con- 
tract insuring plaintiff against liability imposed upon i t  by law for 
damages because of injury to property "caused by accident" was sub- 
mitted on an agreed statement of facts. On 18 January 1949 plain- 
tiff was engaged in re-surfacing the roof of an apartment house. S e x t  
day the work was suspended due to inclement weather. Work was re- 
sumed on the 20th and progressed on the 21st to a point where the en- 
tire roof was covered with felts, nailed down and sealed on all sides 
with flashing cement, and nearly half of the roof mas covered with an 
outer layer of felts mopped in with hot asphalt, when it began to snow 
heavily preventing completion of the work. Later in the day the snow 
turned to rain. Because the roof was a flat surface and snow-covered, 
the water was unable to drain off and collected on the roof and backed 
up under the felts, leaking down into the interior of the building. 
Actions were brought against plaintiff by the owner of the building 
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and five tenants for the damage caused by entry of the  water. I n  all 
of these actions i t  was claimed tha t  the damage was caused by the 
negligence of plaintiff in performing t,he work on the roof. Defendant 
refused to defend the actions, disclaiming liability under the policy 
upon the grounds that  the "occurrence was due to  faulty workmanship" 
on the part  of plaintiff and was not L'caused by accident." The Court 
said : 

"Defendant does not go so far as to  suggest tha t  negligence on 
the part  of plaintiff absolves the defendant of liability or tha t  the 
term 'accident' should be so narrowly construed as to rule out an  
occurrence caused by negligence. Indeed, negligence would be the 
predicate of any likely liability insured against and defendant 
concedes tha t  in construing a contract of this kind words should 
not be given a technical meaning but should be taken as they 
would be understood by an average man. We have no doubt tha t  
the average man would consider the occurrence in question as an 
'accident' in the common conception of tha t  word. 

* * di * * * C C + 

"To our mind i t  is so clear, however, on the agreed facts, tha t  
the occurrence falls within the definition of an 'accident', within 
the terms of the policy, that  no finding t o  the contrary could be 
allowed to  stand." 

I n  Employers Ins. Po. o f  Ala. v. Alabama Roofiing & Sid. Co., 271 
Ala. 394, 124 So. 2d 261, the question was one of an insurance com- 
pany's liability to its insured under an insurance policy with coverage 
in the identical words as in the policy of insurance in the instant case. 
On 20 October 1957 insured, a roofing contractor, commenced putting 
a neJy roof on a building. During tha t  afternoon about one-half of the 
roof was removed, and work on the new roof progressed to the extent 
tha t  rosin paper was applied to the dec.king and two layers of felt were 
applied. The joints had been cemented on the layers of felt, which had 
been cemented to the parapet wall x~hich surrounded the slightly 
tilted but otherwise flat roof a t  the time the work ended on the after- 
noon of 20 October 1957. The work tha t  afternoon was done in n 
workmanlike manner. An additional layer of felt and a coating of 
asphalt and slag was yet to be placed, After work tha t  day  was 
stopped, a rainstorm occurred and rain accumulated on the flat roof 
i o  a point where i t  seeped through the flashing which insured had ap- 
plied to the parapet, and caused damage to the ceiling and walls of 
the building and the goods therein. From a judgment in favor of 
the insured, the insurer appealed. The Supreme Court of Alabama 
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stated tha t  i t  had (held in Employers Ins. Co. of Ala. v. Rives, 264 Ala. 
310, 87 So. 2d 653, 654, in effect tha t  the term "accident" did not 
necessarily exclude human fault called negligence, and tha t  the New 
York Court in Rex Roofing Co., Inc. v. Lumber Mut .  C'as. Ins. Co. of 
N. Y., 280 -4pp. Div. 665, 116 N.Y.S. 2d 876, which New York case 
we have discussed above, on facts very similar to  those in the instant 
case, took practically the same view as the Court did in the Rives case. 
I n  consequence, the Court said: "We are persuaded tha t  in view of our 
holding in Employers Ins. Co. of Alabama v. Rives, supra, the trial 
court correctly rendered a judgment in favor of the plaintiff, the roof- 
ing contractor, against the insurance company." 

O'Rourke v. hTew Amsterdam Casualty Co., supra, was an action 
by a roofing company against its liability insurer to recover amount of 
judgment against company. The coverage was identical with the 
eoverege in the instant case. The Supreme Court of New Mexico held 
tha t  a sudden, unpredicted rain in Albuquerque, Xew Mexico, in Octo- 
ber, a normally dry month, was an "accident," within the roofing 
company's liability policy, and insurer was liable for rain damage 
to the house, the roof of which had not been completed. 

I n  C'ross v. Zurich General Accident & Liability Ins. Co., supra, 
plaintiffs brought suit for a declaratory judgment holding defendant 
liable to defend against or settle claims against plaintiffs for damage 
to glass in windows of a building by hydrofluoric acid in a solution 
used by plaintiffs in cleaning the outside malls of the building, by 
reason of a public liability insurance policy issued t o  them by de- 
fendant with coverage similar to the coverage in the instant case. The 
district judge held tha t  the damage to the windows was not ('caused 
by accident." There mas before the trial court evidence tha t  the use 
of steam with hydrofluoric solution for cleaning the walls of build- 
ings was customary in the industry and tha t  the wetting of windows 
was the customary protection against acid damage. The Circuit Court 
said: "The basis for the decision of the trial court was tha t  plaintiffs 
intentionally used hydrofluoric acid in the solution and failed to take 
the precaution of covering the windows with grease or heavy paper. 
But failure to take a proper or effective precaution does not prove in- 
tent to damage. Plaintiffs may have been negligent in not keeping 
sufficient water on the windows, but the very fact tha t  water was ap- 
plied t o  each window negatives any idea tha t  plaintiff intended to  
damage same. And lacking such intent, the damage was accidental, 
even though caused by negligence." The Circuit Court reversed the 
trial court holding tha t  the claims for damages against plaintiffs are 
covered by the insurance policy, and defendant is under a duty to  de- 
fend a,gainst the claims. 
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Plaictiff cites and relies upon Midland Const. Co. v. United States 
Cas. Co., 10th Cir., 214 F. 2d 665. I n  that case i t  is held tha t  an ordi- 
nary afternoon shower of rain in August in Wichita, Kansas, was not 
an "accident" within policy covering contractor's liability for loss 
from accident, and insurer was not liable for damage to  merchandise 
occasioned when rain fell through hole in roof made by contractor 
under agrcclnent which did not require contractor to close hole. How- 
ever, this language used in the Midland case is pertinent: "It may be 
tha t  an unprecedented, torrential downpour of rain may under certain 
conditions be considered an accident, but afternoon showers-and this 
seenis to hare  been an ordinary rain-are not unusual or unexpected." 
I n  C h m t  z'. Progressive Fire Ins. Co., Fla. App., 101 So. 2d 821, re- 
hearing denied 23 April 1956, not cited in plaintiff's brief, the Court 
held tha t  it is common knowledge tha t  a shower of rain is likely 
to occur in July,  the rainy season in Florida, and that  where a 
roofing contractor left repair job unfinished over week end in July 
without proper precautions against rain or showers, occurrence of 
heavy rain and leakage of rain water into store rooms was not an 
"accidcnt" TI-itliin coverage of contractor's property damage liability 
policv. I n  the O'Roz~rke case the New ilrexico Supreme Court stated 
the Nin'lanrl case and tlie Christ case are distinguishable from tlie 
case before it, because in both of those cases the  rain was in the 
summertil:lc or the rainy season, and in the case before i t  the rain 
was i11 October, s normally dry month in Albuquerque. I n  Employers 
Ins. Co. of dla. ,  the Supreme Court of Alabama said tha t  they under- 
stood the Midland case and the Christ case to  hold, in effect, tha t  
a fintllng that dainage was the result of negligence necessarily ex- 
cludes a finding tha t  tlie damage resulted from accident, and they 
did not subscribe to tha t  view. The Midland case and the Christ case 
are factually distinguishable from the case a t  bar, because appellant 
in its f i r4  defense in its further answer does not allege tha t  the rain 
was an accident causing darnage in the building, but tha t  water seeping 
into the building under the covering he had placed over the exposed 
opening of the roof was an accident causing damage. Further, we do 
not subscribe to the view tha t  the term "accidcnt," used in the lia- 
bility policy here, considered in its usual, ordinary, and popular sense 
neces~arily excludes human fault  called negligence, because negligence 
would n1o.t probably be the predicate of any likely liability against 
appel!ant. To adopt the narrow view t h a t  the term "accident" in 
liability policies of insurance, as in the policy here, necessarily ex- 
cludes negligence mould mean tha t  in most, if not all, cases the in- 
surer would be free of coverage and the policy would be rendered 
meaningless. 



S.C.] FALL T E R M ,  1962. 79 

Thomason v. United States Fidelity & Guaranty Co., 5th Cir., 248 
I?. 2d 417; Kuckenberg v. Hartford Accident & Indemnity Co., 9th 
Cir., 226 F. 2d 225; and C. Y. Thornason C'o. v. Lumbermens Mutual 
Casualty Co., 4th Cir., 183 F. 2d 729, cited in plaintiff's brief, and 
relied on by i t ,  are clearly distinguishable: none involve rain or  water 
from roin. I n  the C. Y. Thornason case, which n-as a suit for a declara- 
tory judgment in respect to  a n  accident policy, the  Court  said: " R e  
do not mean to say tha t  there may not be an  accident a s  the  result of 
negligence, but  there was no such result in this case and i t  cannot 
be held t h a t  negligence is synonymous with accident." 
d motion for judgment on the pleadings is allowable only where 

the  pleading of the opposite party is so fatally deficient in substance 
as to present no material i v u e  of fact. Fisher 21. Motor Co., 249 N.C. 
617,107 S.E. 2d 94: Erickson v. Starling, 239 K.C. 643, 71 S.E. 2d 384; 
Dzinn v. TEZC, 219 K.C. 286, 13  S.E. 2d 536. 

The further ansn-er of appellant alleges in substance t h a t  water 
seeped into the  building under the  weighted-down, waterproof cover- 
ing n.liic1i he placed over the  uncovered roof after the rain began, 
causing damage therein, and draws the  inferences tha t ,  even if he 
was negligent, such seeping in of the water into the  building resulting 
in damage n-as an  unforeseen event, occurring without the  mill or 
design of appellant whose mere ac t  caused i t ,  or  a n  undesigned, 
sudden and unexpected event, a chance, and consequently the  damage 
t o  the property of Fred )I. Simmons, Inc. ,  was "caused by accident" 
within the intent and meaning of the  term "accident" as used in the  
coverage provision of his policy of liability insurance. Plaintiff's reply, 
while admitting in par t  the facts alleged in the  answer, draws the  
inference tha t  the  seeping in of the water resulting in damage was not  
an  "accident" within the intent and meaning of t h a t  term in its policy. 
Plaintiff's pleadings and appellant's pleading draw opposing inferences 
from x h i t t e d  facts, and in tha t  -ray indirectly raise issues of fact. 
Erickson z'. Sfarling, supra; dlston v. Hill, 165 N.C. 255, 81  S.E. 291. 
n 'e  think this is such an  issue of fact as should be determined by a 
jury under proper instructions of the  court. We  also are of opinion 
tha t  the  pleadings are not so clear in respect to ~ ~ h e t h e r  plaintiff is or  
is not estopped to deny coverage under its policy, and a s  to  whether or 
not plaintiff haq waived any of i ts  rights a s  to render i t  determinable 
without the aid of definite findings of fact by a jury. The  learned and 
experienced trial judge erred in rendering a judgment on the  pleadings 
in favor of plaintiff, and it is ordered tha t  his judgment be vacated. 

Our Declaratory Judgments Act provides in G.S. 1-261 tha t  where 
a proceeding under the  ,4ct involves the  determination of an  issue of 
fact ,  such issue may  be determined by a jury trial. 
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Issues of law must be tried by the judge; but issues of fact must be 
tried by a jury, unless trial by jury is waived. G.S. 1-172; Sparks V .  

Sparks, 232 S . C .  492, 61 S.E. 2d 356. I n  the very nature of things, it 
is impossible for a court to render a valid judgment declaring the 
rights of parties to litigation until the facts on which those rights 
depend have been determined in a manner sanctioned by law. 

Error and remanded. 

E. SCOTT BOWERS v. NORMAN E. MITCHELL. 

(Filed 7 Norember. 1062.) 

1. Trespass to  Try Title § 2- 
Defendant's denial of plaintiff's allegations of title and trespasr places 

the burden on plaintiff to establish each of these allegations. 

2. Adverse Possession § 0- 

Where plaintiff offers no evidence of actual possession by his predeces- 
sors in title, deed to such predecessors is without significance in cle- 
termining plaintiff's claim of title by adverse possession under color. 

3. Adrcrse Possession § 16- 
TT7here plaintiff claims under separate deeds to separate tracts of land, 

even though the tracts are  contiguous and comprise collectively the 
l o c ~ t s  in  4110, plaintiff's possession of a single tract is not constructively 
e ~ l e n d e d  to the entire area. 

4. Trespass t o  Try Title 3 4- 
In  plaintiff's action for trespass to try title, nonsuit cannot be allowed 

if plaintiff's evidence is sufficient to establish prima facie his title and 
defendant's trespass as  to any part of the land claimed, but nonsuit is 
proper if plaintiff fails to establish title to any portion of the tract. 

5. Same;  Adverse Possession 5 & 

Where plaintiff's claim of title to two tracts of land by adverse posses- 
sion under color is based upon deeds executed to him by his brother 
and his sister, conveying land formerly owned by his father, the deeds 
being executed less than seren years prior to the institution of the 
action. and plaintiff's eridence shows that his father died testate, presum- 
ably disposing of all  his property, but plaintiff fails to introduce his 
father's will in evidence, there is a hiatus in plaintiff's chain of title, 
and plaintiff's evidence fails to show possession under color for the 
requisite time. 

6. Adverse Possession § 2- 
In order to be adverse. possession must be continuous, open, and 

notorious so as to put the true owner on notice of the adverse claim, and 
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therefore must be sufficient to subject the occupant to a n  action in eject- 
ment as  distinguished from a mere trespass quare clausum pegit .  

7. Adverse Possession 5 23- 
The introduction in evidence by plaintiff of deeds executed more than 

seven years prior to the institution of the action, conveying the land to 
him. with testimony that plaintiff had had the land surveyed and given 
to others an unexercised permission to hunt. and had executed timber 
deeds granting the right to cut timber therefrom for a period not ex- 
ceeding three years, but without evidence that plaintiff or his predeces- 
sors in title had been in the actual, hostile, exclusive and continuous 
possession of the land for a period of seven years, is held insufficient to 
orerrule nonsuit. 

8. Adverse Possession 5 
The giving of permission to hunt on the land, which authority is not 

exercised, is evidence of an adverse claim but does not amount to acl~erse 
possession. 

9. Adverse Possession 5 20- 
The provision of G.S. 1-42 does not declare that one who claims title, 

relring merely an a paper writing more than thirty years old, thereby 
acquires title to land described in that instrument, nor does it es- 
tablish title p r i w u  facie. 

APPEAL by plaintiff from X o r r i s .  J., April 1962 Term of NORTHAMP- 
TON. 

Pl~int i f f  seeks to recover $13,500, double the alleged value of timber 
cut axd removed by defendant from an area described by course and 
distance as "containing 64.9 acres. . . and being lots 13, 19, 20, 21, 
22, 23, 2-1, and 25 in the division of that  tract of land known as the 
'Woodruff Tract, '  made in that  special Proceeding entitled ' W i l l i a m  
C l a r k e ,  W a l t e r  Clarke ,  John  D a v i s ,  e t  al., v. James  W i l l i a m s ,  T h o m a s  
TVillianzs, T h o m a s  Johnson,  e t  al." Plaintiff alleges he is the owner and 
in possession of the 64.9 acres described by course and distance in the 
complaint. 

Defendant denied plaintiff's allegations of ownership, possession, 
and trespass. At  the conclusion of plaintiff's evidence, defendant's 
motion for nonsuit was allowed. Plaintiff appealed. 

J .  A. Pri tchet t  and  Eric  h'orjleet for plaintiff appel lant .  
G a y ,  M i d y e t t e  ck Turner  b y  B u x t o n  M i d y e t t e  for de fendant  appellee. 

RODMAN. J. The denial of plaintiff's allegations of title and tres- 
pass placed the burden on plaintiff of establishing each of these 
allegations. C o t h r a n  v. M o t o r  Lines,  257 N.C. 782; Shingleton v. 
W i l d l i f e  C o m m . ,  248 S.C.  89, 102 S.E. 2d 402; Carson v. Mil l s  & 
Burne t t .  18 N.C. 546. 
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Plaintiff made no attempt to trace title to the sovereign or to show 
tha t  defendant n.as estopped to deny plaintiff's title. 

Pla int~ff  contends he acquired title to tlie 64.9 acres by his adverse 
possess~on under color of titlc for tlie statutory period or by deeds vest- 
ing him with his father's title acqaired by adverse possession. To  sup- 
port 111s contention plaintiff offered: ( 1 )  A deed from his mother to  
liini dated 31 December 1933. This deell purports to convey lots 13, 
21, 22, 23, 24, and 23 shown on a map of the Woodruff Division. 
(2) A deed from his sister to hi111 dated 18 September 1957 purporting 
to convey all her right, titlc, and interest i11 lots 19 and 20 of that  
division. (3) A deed from F. J. Bowers and wife to plaintiff dated 26 
January 1962 purporting to convey all of grantors' r ~ g h t .  tltle, and 
intere:t to lots 19 and 20 of the Woodruff Division. (4) A partition 
proceeding known as the Voodnlff Division, made in 1902, and vari- 
ous deeds to plaintiff's fatlwr for lots 13, 19, 20, 21, 22, 23, 24, and 
23 in tha t  division. 

The map and testix~ony of a surveyor suffice to show the location of 
these several lots. They art. contiguous. The area described in the 
complaint is a con~posite of the areas of the eight separate tracts. 

Plaintiff has no deed or other conveyance for a single tract as de- 
scribed in the complaint. Hence he does not have color of title for the 
land so descril)ed. What lie has is color of title for eight separate and 
distinct pieces of land. Bwrns v. Cr~rnzp, 2-15 N.C. 360, 93 S.E. 2d 906. 

Plaintiff put in evidence a deed fro111 IT. F. Kell and wife to George 
Foreman and others dated 26 Sovemher 1896. T h a t  deed purports to 
convey a tract containing 166 acres. Plaintiff offered no evidence to 
show the grantees in tha t  conveyance ever had possession of the land 
there describccl. Becauw of the failure to offer evidence of possession 
by the grantees in that deed, i t  has no significance in disposing of 
this appeal. 411 thc conl-eyances subsecpent to 1896 were for ..mall 
specific parts, i.e., for areas described in i he partition proceeding 

Subject to the qualification noted in the third headnote to  Roomer 
v. Gibbs, 114 N.C. 76, tlie possession of one claiming under color is 
constructively estended to the entire area described in the instrument 
under which he asserts title. But  pos-ebsion of a single tract is not 
constructively estended to a separate and distinct t ract  even though 
both tracts are described in the same conveyance. Carson v. dririll,s 
I? Burnett, supra; T,oitin v. Cobb, 46 1ZT.C. 406; Lumber Co. v. Cedar 
Tl'orks, 168 N.C. 344, 84 8.E. 323; 3 A4ni. Jur.  2d 111, 132; 2 C.J.S. 783. 

Plaintiff was not required to show title to all of thc land described 
in the complaint. The court sliould have overruled the motion to 
nonsuit and submitted the controversy to the jury as to those portions, 
if any, on which plaintiff had made a prima facie showing of title 
and trespass. 
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Hence we must examine the evidence to see if there is any showing 
cf possession and trespass on any of the lots. 

Plaintiff asserts title to lots 19 and 20 by virtue of deeds from his 
brother and sister. Their deeds were dated 1957 and 1962. This action 
was begun in July 1961. There is no suggestion tha t  the brother or 
sister had color of title. Their father claimed these lots. But  plaintiff's 
evidence shows the father died testate, leaving lots 13, 21, 22, 23, and 
24 to  plaintiff's mother. The will is not copied in the record. It is 
neither stated nor implied the father devised these lots to the plain- 
tiff or to  his brother or sister. Presumably the father disposed of all 
of his property by his will, leaving nothing for his children to inherit. 
Trzist CO. v. Wadde l l ,  234 K.C. 454, 67 S.E. 2d 651. There is no evi- 
dence to support a finding tha t  plaintiff is the owner of lots 19 and 20. 

Has plaintiff made a przma facie showing of title to lots 13, 21, 22. 
23, 24, and 25 conveyed to him by his mother in 1953? Her deed is 
coIor of title and of sufficient age to permit plaintiff to acquire title by 
possecsion. He  testified he had been in possession of the area "a num- 
ber of yesrs." He does not say how many years-two, three, four, or 
what. He  does not in any \yay describe "possession" except to say he 
had it surveyed and gave pern~ission to hunt. The authorization so 
given, but not exercised, is evidence of an adverse claim but can 
scarcely he described as possession It is like payment of taxes. Chis- 
ho lm v. Hall ,  235 K.C. 374, 121 Y.E. 2d 726; R u f i n  v. Overby ,  88 
N.C. 369. To convert the shadow of color of title into perfect title, 
poseesqion must be continuous, open, notorious, as  ell as adverse. It 
must be of ~ c h  character as to put the true owner on notice of the 
a d v e r ~ e  claim. It m u 4  suffice to subject the occupant to an action in 
eiectment as distinguished from a mere trespass quare clausum fregit.  
Lindsa?/ v. Carszcell, 240 S . C .  45, 81 S.E. 2d 168, and cases cited; 
Bland 2 ' .  Beasley,  145 S.C. 168. 

The evidence is insufficient to establish prima facie plaintiff's pos- 
session under color for the requisite time to mature title. There is no 
evidence to show that  the mother, in the four years tha t  she had color, 
was ever in possession of the property. There is no evidence of an,v 
possession by the grantors of plaintiff's father. Unless the father had 
possession for sufficient time to mature title under color. plaintiff 
must fail. Plaintiff testified with respect to his father's possession as 
follo~vs: "During my lifetime I know tha t  they sold the timber when 
I was in high school. illy father used to give permission to  hunt there. 
. . . There has been no cleared land on i t  since I have known it. . . . 
The land is not located in such position that  one would gather pine- 
straw from it. It is situate along a swamp approximately three miles 
long. It is not the sort of land you would gather pine-straw or build 
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a hunting lodge." This evidence, standing alone, clearly would not 
suffice to show seven years' continuous, open, notorious, and adverse 
possession of any particular lot, nor of all the lots. T o  supplement 
this testimony, plaintiff offered in evidence two timber deeds: One, 
a deed to  Camp Manufacturing Co. dated 31 July 1914, authorizing 
Camp to cut timber eight inches and over in diameter on lots 19, 
21, and 23. The right to cut expired 15 M a y  1916. The other was a 
timber deed t o  L. H. Taylor dated in 1931. It authorized Taylor to  
cut and remove the timber from lots 19, 20, 21, 22, 23, and 24. The 
period in which grantee could cut and remove was limited to  three 
years. Keither of these deeds purports to authorize the cutting of tim- 
ber from lot 25. If plaintiff's testimony tha t  timber was cut when he 
was in high school referred to cutting by Taylor, i t  does not show how 
long the grantee took to cut the timber from any of the lots nor 
does i t  show on which lot timber was cut. It affirmatively appears 
tha t  the authorized time to  cut mas less than seven years. Plaintiff's 
evidence fails to establish possession of the kind and for the period 
requisite to ripen the color of title into true title. 

Appellant does not suggest the proviso added to G.S. 1-42 by c. 469, 
S.L. 1959, made a prima facie case of title requiring the court to  
submit his claim to the jury. We refer t,o the statute because defendant, 
appellee, makes reference to i t  in his brief, insisting that  i t  has no 
application to the facts of this case. Suffice i t  to  say, t,he statute does 
not declare tha t  one who claims title, relying merely on a paper writing 
more than thirty years old, thereby acquires title to t'he land described 
in the instrument, nor does it establish title prima facie. 

The judgment is 
Affirmed. 

HERBERT C. PICKENS, PLAINTIFF v. 
318RGARET LEONARD PZCKESS, DEFEKDAKT. 

(Filed 7 Noremher 1962.) 

1. Divorce and Alimony 8 13- 
I n  the husband's action for dirorce on the ground that  he and his 

n-ife had lived separate and apart  continuously for a period of two years 
next preceding the institution of the action, the husband is not required 
to establish as  a constituent element of his cause of action that he is the 
injured party, G.S. 50-6, and the sole defense to  the husband's right to 
divorce on such ground is that  the separation was caused by the hus- 
band's misconduct amounting to his wilful abandonment of her, which 
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defense the wife must allege and prove, and in the absence of such 
allegations by her such defense is not presented. 

2. Appeal and Error 8 40- 
Where the rights of the parties are  determined by the jury's answer 

to certain of the issues, any error relating to  another issue which was 
submitted but was not raised by the pleadings, cannot be held prejudicial. 

3. Appeal and Error § 43- 
Where the court's remarks during the interrogation of a witness, when 

considered in context and in light of the evidence, could not have affected 
the result, any error in the statement cannot be held prejudicial. 

4. Appeal and Error § 4 2 -  

An exception to an excerpt from the charge is not ground for a new 
trial when it  is  apparent that  the misstatement contained therein, when 
considered in connection with the pleadings, evidence, issues and the 
entire charge, could not hare misled or confused the jury. 

APPEAL by defendant from Patton, J . ,  May  Term 1962 of LINCOLN. 
Civil action for absolute divorce on the ground plaintiff (husband) 

and defendant (wife) had lived separate and apar t  for two years, 
in which the court submitted and the jury answered these issues: 
"1. Has the plaintiff been a resident of the State of Korth Carolina 

for more than six months next preceding the institution of this action? 
ANSWER : Yes. 

"2. Were the plaintiff and defendant married as alleged in the 
Complaint? AKSWER: Yes. 

"3. Have the plaintiff and defendant continuously lived separate 
and apart  from each other for more than t ~ o  years next preceding 
the institution of this action, as alleged in the Complaint? -4hTSWER: 
Yes. 

"4. Was the separation brought about by the fault of the plaintiff as 
alleged in the Answer: ANSWER: KO." 

The court, on said verdict, entered a judgment of absolute divorce. 
Defendant excepted, appealed, and sets forth six assignments of error. 

TT'. H. C'hilds, Jr., for plaintiff appellee. 
John R. Friday and C. E. Leatherman for defendant appellant. 

BOBBITT. J .  Plaintiff alleged, as ground for absolute divorce under 
G.S. 50-6, that  he and defendant separated May 8, 1959, and there- 
after lived continuously separate and apart  from each other. 

Answering, defendant denied plaintiff's said allegation and alleged, 
by way of further answer, defense and plea in bar, the following: 

1.  Tha t  plaintiff, in full recognition of his marital status and in dis- 
charge of his marital obligation to  support his wife and children, 
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has continued to support defendant and his two children and, during 
the past t!iree years, has raised the amount of such support. These 
allegations bear upon whether there was a "separation" as defined 
in our decisions. Tt7~llzams v. Tl'tllmms, 221 N.U. 91, 29 S.E. 2d 39, and 
cases cited. 

2. That ,  before and after the alleged date of separation, "which has 
never been ~v i th  the consent of this defendant, either express or im- 
plied." plnintifl, without fault or provocation on the part  of de- 
fendant, has, in respects set forth, "offered such indignities to tlie per- 
son of this defendant and her two minor children as to render her and 
their lives intolerable and burdensome." These allegations bear upon 
wlietlier plaintiff Tvas guilty of such n~isconduct as would entitle de- 
fendant to a divorce from bed and board under G.S. 30-7 or to 
alin~ony n-itliout divorce under G.S. 50-16. (Evidence offered in sup- 
port of these allegations refers to plaintiff's conduct a t  various times 
when lie 11-as residing in the same liouse!lold with his wife and cliil- 
dren.) 

Defendant did not seek, by cross acltion, a judgment for alimony 
without divorce. G.S. 50-16. Her prn?-er wab that plaintiff's action 
be dismissed. 

G.S. 30-6 creates "an independent cause of divorce." Uyers I * .  

Byem, 222 2 . C .  298, 303, 22 S.E. 2d 902, and Byers v.  Byers, 21.3 S.C.  
85, 23 S.E. 2d 466, where the liistory of this statute is set forth. 

"VTllere the husband sues the wife for an absolute divorce upon the 
ground of two years' separation under G.S. 50-6, he is not required to  
establish as a constituent element of his cause of action that  he is 
tlie injured party." Johnson 2).  Johnson, 237 N.C. 383, 385, 75 S.E. 2d 
109, :ind c :ws  cited. If the husband alleges and establishes tha t  he 
and hi. wifc have lived separate and apar t  continuously for two years 
or more next preceding thc commencement of the action within the 
meaning of G.S. 50-6, the only defensc recognized by our deci+iony 
is that  the 3eparation mas caused by the act of the husband in wil- 
fully abandoning her. To  defeat the husband's case, the wife must 
allege and establish such wilful abandonment as an affirmative defensc. 
Johnson 21. Johnson, supra, and cases cited; Pruett  v. Pruett, 247 3 .C .  
13, 23. 100 S.E. 2d 296, and cases citecd; Taylor v. Taylor, 225 N.C. 
80, 33 S.E. 2d 492; McLean v. McLean, 237 N.C. 122, 125, 74 S.E. 2d 
320. 

Here, defendant did not allege as  an affirmative defense tha t  the 
separation was caused by plaintiff's wilful abandonment of her. Nor 
did she allege tlie separation was caused by plaintiff's alleged mis- 
conduct a t  times when he resided in t h ~  same household with her and 
the children. She denied there had been "a separation." 
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-4s indicated, there n.as no basis in defendant's allegations for 
subniission of the fourth issue. Hence, error, if any, with reference to 
the court's instructions bearing upon the fourth issue is not prejudicial 
t o  defendant; and Assignments of Error Nos. 4, 5 and 6 are overruled. 

Assignment of Error No. 1 is formal. 
The facts necessary to an understanding of Assignments of Error 

Kos. 2 and 3 are as follows: 
Plaintiff and defendant mere married June 6, 1946. Since July 26, 

1948, plaintiff has been a member of the United States Coast Guard. 
Except for periods in 1955-1957, plaintiff has lived where stationed 
and defendant and the tn.0 children have lived in their home in 
Lincolnton. Plaintiff's evidence tends to show defendant refused to 
leave Lincolnton and live with him a t  the ~rarious places where he 
n-as stationed. Defendant's evidence tends to show tha t  she was willing 
and wanted to live with him whereve~ he was stationed but plaintiff 
insisted that  shc live in Lincolnton. 

All the evidence tends to show plaintiff and defendant lived "sepa- 
rate and apart  physically." continuously from a date prior to May 8, 
1959. See -1IaLlard v. Mal lard ,  234 N.C. 654, 636, 68 S.E. 2d 247, and 
cases cited. 

As to Assignment of Error S o .  2 :  Plaintiff testified on (first) cross- 
examination tha t  he had cut the allotment to his wife but was forced 
to raise i t  again by the Coast Guard accountant. On (third) cross- 
examination, plaintiff again testified he had cut his ~vife's allotment. 
The record ehows: "Q.  Then you later raised it, did you not? COURT: 
He raised i t  because he had to." 

While an exception to  the court's said statement appears in the 
case on appeal, nothing appears to indicate defendant suggested tha t  
the judge correct his statement so as to clarify the intended mean- 
ing thereof, namely, that  p l a i n f i f f  had  testified tha t  " (h )e  raised i t  
because he had to." Considered in context, we do not think the jury 
could have understood that the judge mas stating as a fact tha t  the 
Coast Guard had required plaintiff to  increase the amount of the allot- 
ment to his wife. Moreover, i t  is noted: Plaintiff testified tha t  on May 
E, 1959, he advised defendant by telephone tha t  he was not going to  
live with her thereafter. Defendant testified plaintiff did telephone her 
~ n d  tell her he was not going to live ~ ~ i t h  her; tha t  she asked him to 
come home and discuss the matter;  and tha t  plaintiff "said he had 
made up his mind and that's all tha t  matters . . ." Defendant's said 
testimony viouId appear sufficient to establish tha t  the physical sepa- 
ration of plaintiff and defendant after M a y  8, 1959, mas "accompanied 
by a t  least an intention on the part  of one of them to cease their 
matrimonial cohabitation." N'allard v. Mallard, supra, and cases cited. 
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I n  the circumstances, the court's statement, if phrased as  appears in 
the record, does not constitute prejudicial error. 

As to Assignment of Error KO. 3 :  Defendant excepts to  a portion 
of the court's charge with reference to  the third issue, to wit: "On 
the issue of separation he (plaintiff) is only required to satisfy you by 
the greater weight of the evidence tha t  there has been a separation as 
I have defined i t  to you, and tha t  tha t  separation has been continuous, 
tha t  is without interruption for more than a year or two prior to  the 
institution of the action." (Our italics) Obviously, the italicized 
portion of this excerpt from the charge is erroneous. 

This action was instituted December 9, 1961. Plaintiff's allegation 
and evidence are tha t  he and defendant separated M a y  8, 1959, and 
thereafter lived continuously separate and apar t  from each other. With 
reference to the third issue, the court instructed the jury: "What the 
law makes the ground for divorce, is the living separate and apar t  of 
the husband and wife continuously, tha t  is without interruption, for 
more than two years prior to  the institution of the action for ab- 
solute divorce." Time and again the court instructed the jury tha t  
plaintiff was required to establish tha t  he and defendant had lived 
separate and apart  for two years or more prior to the commencement 
of the action. The court's final instruction with reference to the third 
issue was as follows: "Now, on issue #3, if the plaintiff has satisfied 
you from the evidence and by its greater weight, tha t  he and the de- 
fendant separated from each other as  I have defined the term 'sepa- 
ration' to you, and as I have heretofore said, and you are further satis- 
fied from the evidence and by its greater weight, tha t  t h a t  separation 
continued and i t  was continuous, tha t  is without interruption, for 
more than two years prior to  December 9, 1961 a t  the time this action 
mas begun, then, if you are so satisfied by the greater weight of the 
evidence, you would answer issue #3 'yes."' Moreover, the very 
language of the third issue includes the phrase "for more than two 
years next preceding the institution of this action." 

When the pleadings, evidence and entire charge are considered, 
we do not think the misstatement in the excerpt from the charge 
challenged by Assignment of Error No. 3 could have misled or confused 
the jury. Hence, Assignment of Error No. 3 is overruled. 

No error. 
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STATE r. LEX JOXES. 

(Filed 7 Sorember 1962.) 

1. Assault a n d  Bat tery § 5- 
"Serious injury" as  used in G.S. 14-32 prescribing the punishment for 

an assault with a deadly weapon with intent to kill, inflicting serious 
injury not resulting in death, means physical or bodily injury and is 
not synonymous with "serious damage done", and therefore a n  instruc- 
tion that  if the jury should find beyond a reasonable doubt that  the as- 
sanlt was made with a gun under such circumstances a s  would tend to 
create a breach of the peace that  would outrage the sensibilities of the 
community, the assault would be assault with a deadly weapon in- 
flicting serious injurx, must be held for prejudicial error. 

2. Assault a n d  Bat tery § 14- 
Evidence that  defendant shot his victim in the back with a shotgun 

and that  the victim went to the hospital and had 17 shot removed from 
his body, he ld  sufficient to be submitted to the jury on the question 
of serious injury in a prosecution under G.S. 14-32. 

APPEAL by defendant from 1Yilliams, J., July, 1962 Term, GRAN- 
VILLE Superior Court. 

Criminal prosecution upon a bill of indictment charging tha t  the 
defendant "did unlawfully, wilfully and feIoniously assauIt Lawrence 
Wortham with a certain deadly weapon, to-wit: a shotgun with the 
felonious intent to kill . . . the said Lawrence Wortham, inflicting seri- 
ous injuries, not resulting in death . . ." 

The defendant entered a plea of not guilty. The State called and 
examined three witnesses. Lawrence Wortham testified the defendant 
came to the home of the witness a t  about five o'clock in the after- 
noon of April 21,1962. "So when he (the defendant) comes to  cursing, 
I asked him to leave. He  left and about dusky dark tha t  night . . . I 
came outdoors . . . to  the automobile . . . as I started back in the 
door, the shotgun shot. . . . I was hit by the shotgun. I was a t  m y  
own home. . . . I had my back to  the west. I didn't see the man tha t  
shot me. It was dark. . . . I went to the hospital and received treat- 
ment. All of the shots are in my body (back and arm) but seventeen. 
Seventeen were taken out.'' 

Sheriff Roy D. Jones testified he investigated the shooting. During 
the investigation the defendant stated: "He and Lawrence got in an  
argument. Lawrence slapped him down. He  got a fellow . . . to take 
him up the road about a mile and a half to . . . his sister's . . . H e  
found nobody a t  home so he went in and got the shotgun (a .410). . . . 
He took the gun and shells and came back down . . . the road . . . laid 
down out there in the rye patch. . . . about 10 steps from the back door 
of Wortham's home. H e  waited until Wortham started back in the 
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house; when he opened tlie screen door . . . lie shot him in tlie back. . . 
He said he was lying in the rye waiting for Wortham to come back to  
the house." 

H.  T.  Brame, deputy sheriff, testified to the admissions made by the 
defendant to the sheriff. The defendant did not offer evidence. From 
an adverse jury verdict and judgment thereon, the defendant ap- 
pealed. 

T. W .  Bruton, Attorney General, Harry JV. McGaLliard, Asst. At- 
torneg General, for the State. 

William T. Watlzins, for defendant, appellant. 

HIGGINS, J. The indictment was drawn under G.S. 14-32: "Any 
person who assaults another with a deadly weapon with intent to  kill, 
and inflicts serious injury not resulting in death, shall be guilty of n 
felony . . ." 

The defendant's Assignment of Error No. 4 challenges the trial 
court's charge defining serious injury: "I instruct you in this case 
if you find beyond a reasonable doubt the assault was made with a 
gun under such circumstances as calculated to create a breach of the 
peace tha t  mould outrage the sensibilities of the community, i t  would 
be an assault with a deadly weapon inflicting serious injury." 

The idea and some of the language are traceable to Justice Merri- 
mon's opinion in State v. Huntley, 91 N.C. 617. I n  tha t  case the 
Court had before i t  for review a special verdict finding the defendant, 
with an  ordinary switch not larger than a little finger, gave his wife 
not more than 20 licks, breaking the skin, raising welts, and drawing 
blood, but "the said Rachel was not so injured as to prevent her from 
going about and doing as usual." Prior to the indictment, a justice 
of the peace had attempted to  take final jurisdiction and dispose of 
the case upon the ground tha t  no deadly weapon was used and no 
serious damage done. (emphasis added) A t  the time State v. Huntley, 
supm, was tried, punishment in assault cases was fixed by the Code of 
North Carolina, 8 987: "In all cases of assault, with or without intent 
to kill or injure, the person convicted shall be punished by a fine or im- 
prisonment, or both, a t  the discretion of the court; Provided, tha t  
where no deadly weapon has been used and no serious damage done, 
the punishment in assaults, assaults and batteries, and affrays, shall 
not exceed a fine of fifty dollars or iniprisonment for thirty days; but 
this uroviso shall not apply to cases of assault with intent to kill, or 
with intent to commit rape." I n  1911, Chapter 193, Public Laws, also 
withdrew from the jurisdiction of the justices of the peace, ('assault or 
assault and battery by any man or boy over 18 years old on any 
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female person." The section above quoted, now G.S. 14-33, deals with 
punishment for various types of assault - all common law offenses. 

However, in 1919, Chapter 101, Public Laws, now G.S. 14-32, the 
General Assembly created a new criminal offense. Following passage 
of the i lct ,  this Court, in defining the term "inflict serious injury not 
resulting in death," not infrequently reverted to  the definition "of 
serious damage done" as if the two expressions were synonymous. State 
v. Plemnzons. (230 N.C. 56, 52 S.E. 2d 10) ; State v. Gregory, 223 K.C. 
415. 27 S.E. 2d 140; State v. Hefner, 199 S . C .  778, 155 S.E. 879; State 
v. Strickland, 192 K.C. 253, 134 S.E. 850 

"Serious damage done'' in assault cases withdraws jurisdiction from 
a justice of the peace. The term embraces results other than those 
arising from the use of a deadly weapon. If such a weapon is used, 
jurisdiction is withdrawn. Likewise, if serious damage is done, juris- 
diction is also withdrawn. Serious damage, of course, includes seri- 
ous nhysical injury. But  i t  may include damage other than bodily 
injury. An assailant may roll the victim in the mud, ruin his best 
Sunday suit, break his glasses, and destroy his watch. This "serious 
damage done" removes jurisdiction of the case from a justice of the 
peace. Sta te  v. Huntley, supra. 

By the passing of G.S. 14-32, the Legislature intended to  create a 
new offense of higher degree than the common law crime of assault 
with intent to kill. The common law offense carries a fine or im- 
prisonnlent, or both, in the discretion of the court. This new statutory 
offense is punishable by imprisonment for not less than four months 
nor more than ten years. 

The statutory offense embodies (1) assault, (2) with a deadly 
weapon, (3)  the use of the weapon must be with intent to  kill, (4) the 
result of the use must be the infliction of serious injury, and ( 5 )  which 
fall5 short of causing death. State v. Plemmons, supra. The term 
"serious damage done" necessary to  take an assault case from a 
justice of the peace is not synonymous with the term "inflicts seri- 
ous injury not resulting in death," as  used in G.S. 14-32. The term 
"inflicts serious injury" means physical or bodily injury resulting from 
an assault with a deadly weapon with intent to kill. The injury must be 
serious but i t  must fall short of causing death. Further definition 
seems neither wise nor desirable. Whether such serious injury has 
been inflicted must be determined according to the particular facts 
of each case. 

TThether the assault is calculated to create a breach of the peace 
tha t  vould outrage the sensibilities of the community does not ade- 
quately or correctly describe the infliction of serious injury contem- 
plated by G.S. 14-32. A simple assault committed by a prizefighter 
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upon a cripple a t  a Legion convention may be calculated to create a 
breach of the peace tha t  would outrage the sensibilities of the com- 
munity. The instruction given by the court does not properly define 
the serious injury contenlplated by the statute under which the in- 
dictment was drawn. The court did not give any other definition. 

The prosecuting witness was shot in the back and arm with a .410 
shotgun, loaded with bird shot. H e  went to the hospital where 17 shot 
were removed. Whether the shot were removed by a knife, tweezers, 
or the finger nails, is undisclosed. How deep the shot penetrated into 
the flesh after passing through the clothing; whether the witness re- 
mained in the hospital half an hour, overnight, or a week, are matters 
also undisclosed. 

The evidence is sufficient to  go to the jury on the question of serious 
injury, but the jury must make the iinding under a correct charge. 
For the error assigned, there must be a 

New trial. 

OLIN ODELL OWENS V. 

NORFOLK AND WESTERN RAILWAY COMPANY, INC. 
AND 

hIARION JEAN OWENS v. 
NORFOLK AXD WESTER?; RAILWAY COMPANY, ISC.  

(Filed 7 November 1962.) 

Railroads 3s 5,  + 
Plaintiffs' evidence tending to show that  a motorist, on a dark and 

rainy night, approached a grade crossing, with which he was familiar, 
a t  a speed of 25 miles per hour when he could see only 25 feet ahead, 
and ran into the side of a locomotive that  had stopped so as  to block 
only half of the street, and that  the motorist kept looking ahead without 
watching for a n  approaching train and did not see the engine or decrease 
speed until he was within a car or a car and a half length therefrom, 
held to disclose that  negligence of the motorist was the real, effici- 
ent, and sole proximate cause of the collision, barring as  a matter of law 
any recovery by the motorist or by his passenger. 

APPEAL by plaintiffs from Gwyn, J., second week of 19 March 1962 
Term of FORSYTH. 

Two civil actions to recover damages, in Olin Ode11 Owens' case for 
medical bills, loss of wages, personal injuries, and property damage, 
and in the case of Marion Jean Owens, his wife, for personal injuries 
and medical bills, received in a grade-crossing accident in the city of 
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Winston-Salem, North Carolina, allegedly resulting from the negli- 
gence of defendantconsolidated by consent for the purpose of trial. 

From a judgment of involuntary nonsuit a t  the close of plaintiffs' 
case, the male plaintiff appeals, and from a judgment of involuntary 
nonsuit a t  the close of all the evidence, the feme plaintiff appeals. 

Oliver T. Denning and Richard C. Erwin, Sr. for plaintiff appellants. 
Craige, Brawley, Lucas & Hendrix and Hamilton C. Horton, Jr., by 

Hamilton C. Horton, Jr., for defendant appellee. 

PER CURIAM. Plaintiffs' sole assignments of error are the allowance 
of defendant's motions for judgment of involuntary nonsuit. 

Plaintiffs' evidence tends to show the following facts: The actions 
arose out of an automobile-train collision, which occurred about 9:00 
o'clock p.m. on Sunday, 11 September 1960 a t  a grade crossing on 
South Main Street, in the city of Winston-Salem. U.S. Highway #52 
and State Highway #8 merge into South Main Street, and this is the 
main highway leading to places south. South Main Street is 42 feet 
wide, runs north and south, and is surfaced with black asphalt a t  
and near the grade crossing, where a spur track of the defendant rail- 
way crosses the street a t  a long, slanting angle, and runs generally in 
a northwest-southeast direction. Traveling south along South Main 
Street toward the grade crossing the street is level. Immediately be- 
yond the grade crossing South Main Street starts on an incline. To  
warn travelers on the street there is a crossarm on either side of the 
spur track about 20 feet from the tracks t o  indicate a grade crossing. 
There is a telephone pole in front of the crossarm on the side of the 
grade crossing plaintiffs were approaching. 

The male plaintiff, with his wife sitting beside him, was driving 
his 1950 Ford sedan a t  a speed of 25 miles an hour in a southerly 
direction on South Main Street, and approaching this grade crossing 
2bout 9:00 o'clock p.m. in transit to his home in Lexington, North 
Carolina. The male plaintiff testified on direct examination: '(I noticed 
my speedometer, and I was driving a t  tha t  time 25 miles an hour." 
The feme plaintiff testified on cross-examination: "It seemed like to 
me he was going 10 to 15 miles an hour, but I didn't look a t  the speed- 
ometer; he just seemed to me like he was driving slow." The male 
plaintiff knew of the grade crossing on South Main Street, because 
he had crossed it many times-about twice a month. The male plain- 
tiff testified on cross-examination: "I knew that  the crossing was there 
in the daytime, because you can see i t ;  but a t  night, if it's a very 
bad night, you wouldn't take your eyes off the highway to look for a 
railroad crossing." It was raining and kind of foggy. He  had his lights 
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on dim, his windshield wipers were working, the windows of his auto- 
mobile were rolled up tight, and his brakes were good. There \\-ere no 
lights along the street. KO other automobile was in the vicinity. The 
male plaintiff testified on direct exaniination: "It was raining hard. 
I had my lights on dim, and that  would mean tha t  I couldn't see over 
23 feet, ~f t ha t  far. * * * I t  was real dark and cloudy, and with the 
lights on bright you couldn't hardly see the road a t  all ;  it was a black 
road." D. E;. Williarcl, a witness for plaintiffs and a policeman of 
the city of Winston-Salem, who arrived a t  the scene of the accident 
a few minutes after i t  occurred, testified on redirect examination: ('1 
would say the visibility was in the neighborhood of 300 to 400 feet, 
depending on what you were looking for; if you mere looking for a 
light specifically, you could probably have seen it 800 to 1000 feet." 
The male plaintiff was keeping his eyer straight ahead the whole time. 
As he approached near the crossing, he heard no whistle or signal from 
the train, saw no flagman in the street ahead waving a lantern, and no 
lights. When he was a car or a car and a half length from the grade 
crossing, he saw a train on the crossing. H e  applied his brakes, and 
that's all he knows. He  does not knon- in what direction the train was 
traveling. He  was right on the train hefore he saw it. 

Plaintiffs' automobile ran into the left front side of the train's 
black engine. The outermost protrusion of the engine stopped on the 
grade crossing about 12 feet from the west curb line of South Main 
Streetsuffic7ient room for an automobile to have crossed the street 
ahead of i t  in safety. 

I n  the collision both plaintiffs were injured and the automobilc 
damagcd. 

Defendant's evidence shows the following: I t s  train, consisting of a 
diesel engine, a yellow refrigerator car, and two boxcars, was ap- 
proaching the grade crossing a t  a speed of about two or three miles 
an hour. The engine's headlight was burning brightly. -4 brakeman 
with an electric lantern went ahead of the train, and stood in the 
street to warn or signal oncoming traffic. The engine was blowing its 
whistle and ringing its bell. The brakeman in the street saw plain- 
tiffs' nutonlobile 250 to 300 feet away approaching the grade crossing. 
He  kept waving his lantern, until the automobile was almost on him, 
n-hcn he nmle  a pivot out of its way, and the automobile crashed into 
the left front of the train's engine. When the automobile hit the engine, 
the engine had come to a complete stop. When the operator of the 
engine saw the automobilc coming he gave short and long blasts with 
his whistle, and vihen he saw the automobile still coming, he applied 
his emergency brakes, and came to a complete stop a few seconds be- 
fore the automobile ran into the engine. The engine stopped in about 
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the middle of the street. It was agreed that  the train was moving 
northmest~vardly down a slight grade, and consequently i t  would seem 
that the approaching train was in some degree facing toward plain- 
tiffs' automobile traveling southwardly. 

Conceding tha t  plaintiffs' evidence, when considered in the light 
most favorable to them, W a t t e r s  v. Parm'sh, 252 N.C. 787, 115 S.E. 2d 
1, shows tha t  defendant was negligent in operating its train a t  night 
and approaching the grade crossing without the headlight of its engine 
burning and without giving any signal of its approach, nevertheless, 
i t  is manifest that  the negligence of the male plaintiff in operating his 
automobile on a rainy and kind of foggy night a t  a speed, as he say$. 
of 25 miles an hour (his wife's testimony as to speed seems a pure 
guess not entitled to probative value),  when he could see only 25 feet 
ahead, along a street with which he was thoroughly familiar, and well 
knew tha t  there mas a grade crossing ahead and a crossarm beside the 
street to indicate the grade crossing, and under such conditions t o  keep 
looking straight ahead and not to look for the crossarm which he 
knew was there, so as to  see and know the grade crossing was im- 
mediately ahead, and not seeing the train and not decreasing speed un- 
til he was within a car or a car and a half length from i t  and running 
into the left side of the engine instead of crossing in safety in front of 
the stopped engine, as their evidence shows he could have done, was 
active negligence on the part  of the driver of the automobile, the 
male plaintiff, operating subsequent to any negligence on the part 
of defendant, and such negligence of the male plaintiff was the real, 
efficient and sole proximate cause of the injuries to  himself and damage 
to his automobile and of his wife's injuries. 

Plaintiffs' evidence when tested by settled principles of law, ex- 
plained and applied in Johnson zt. R.R., 214 N.C. 484, 199 S.E. 704: 
Jeflries v. Powell, 221 Y.C. 415, 20 S.E. 2d 561; Jones v. R.R., 235 
N.C. 640. 70 S.E. 2d 669; Faircloth v. R.R., 247 N.C. 190, 100 S.E. 2d 
328, is insufficient to make out a case for the jury as to  both plaintiffs. 
i l l 'eacham v. R.R., 213 N.C. 609, 137 S.E. 189, strongly relied on by 
plaintiffs, is distinguishable in that Meacham stopped the truck he was 
driving about ten feet from the switch track, looked and listened and 
heard nothing; that  he next stopped about ten feet of the first track. 
looked and listened, and did not see or hear anything; that  he then 
started up again, traveled a d i~ tance  of 40 or 50 feet in low gear at  a 
speed of three or four miles an hour, and m s  struck by the tender of the 
jhifting engine on the fourth track. 

Both judgments of involuntary nonsuit below are 
A5rmed. 
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MALLIE GLESON J E N R S  v. HERJIBN LEE MORRISON. 

(Filed 7 Norember 1962.) 

1. Appeal and  Er ror  5 19- 
An assignment of error should clearly present the error relied on with- 

out the necessity of going beyond the assignment itself to learn what the 
question is. 

2. Automobiles 5 46; Evidence 5 1& 
Where plaintiff pedestrian's eridence is to the effect that  defendant's 

car skidded 43 feet before striking him. and that  plaintiff did not see or 
hear defendant's autonlobile until about the time it  struck him, the 
omission of the court to charge with reference to the failure of defend- 
an t  to sound his horn, G.S. 20-174(e), will not be held for prejudicial 
error, there being no evidence a s  to whether plaintiff did or did not 
sound his horn escept the negative testimony of plaintiff that he heard 
nothing, not eren the sound of the tires skidding a distance of 43 feet. 

APPEAL by plaintiff from Mallard, J. ,  M a y  1962 First  Regular Civil 
Term of WAKE. 

Action to recover for personal injuries suffered by plaintiff by reason 
of the alleged actionable negligence of defendant. 

The incident in question occurred in the general vicinity of Apex, 
N.C., in the early afternoon of 22 August 1960. Plaintiff was struck by 
an automobile owned and operated by defendant, while plaintiff was 
walking eastm-ardly across Jenks Road (rural paved road no. 16011, 
about 100 yards north of the intersection of Jenks Road with US. 
Highway 64. Defendant was driving northwardly along Jenks Road, 
which is a blacktop road, 18 feet wide. From its intersection with 64 to  
the point of the accident Jenks Road is straight and level. 

Plaintiffs' version of the occurrenee: Plaintiff parked his tractor 
in the driveway to his home on the west side of Jenks Road. He  walked 
to the west edge of the road and looked both to his right and left and 
sary no vehicles approaching. He  started diagonlally across the road 
toward his store, and did not see or hear anything until he turned t o  his 
right about 18 inches from the east edge of the hard-surface and saw 
defendant's car almost upon him. Before he could move he was struck. 
Just prior to the accident defendant's speed was 50 to 60 miles per 
hour. He  skidded 45 feet before striking plaintiff. Plaintiff was 50 years 
old, had normal eyesight and hearing, but did not see or hear defend- 
ant's automobile until about the time i t  struck him. He  was seriously 
injured. 

Defendant's version: Defendant's speed was 35 miles per hour. H e  
was in his proper lane of travel. When he was about 50 feet away 
plaintiff started running across the road. Defendant applied brakes 
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and attempted to avoid striking plaintiff. The car stopped within a 
few feet of the point of impact. As a result of the impact there was a 
dent about the center of the hood. 

The judge submitted three issues (negligence, contributory negli- 
gence, damages) to the jury. The jury answered the negligence issue 
"KO." Judgment was entered denying recovery and dismissing the 
action. 

Plaintiff appeals. 

Vaughan S .  Winborne and Daniel R. Dixon for plaintiff. 
Smi th ,  Leach, Anderson & Dorsett for defendant. 

PER CURIAM. Plaintiff's assignments of error relating to the ex- 
clusion and admission of evidence are not in accordance with the rules 
of this Court. Assignments of error "should clearly present the error 
relied on without the necessity of going beyond the assignment itself 
to learn m-hat the question is." 1 Strong: N. C. Index, Appeal and 
Error, s. 19, Footnote 203; Balint v. Grayson, 256 N.C. 490, 124 S.E. 2d 
364. However, we have examined these assignments and find them 
without merit. The remaining assignments of error (other than formal 
assignments) relate to  the charge. I n  them we find no error sufficiently 
prejudicial to  arrant a new trial. Plaintiff places emphasis upon the 
omission of the court to charge with reference to the failure of de- 
fendant to sound his horn. G.S. 20-174(e). There is no evidence as to  
whether he did or did not sound his horn except the negative testimony 
of plaintiff tha t  he heard nothing - not even the sound of tires 
skidding a distance of 45 feet. Parenthetically, i t  mould seem futile 
to order a new trial on this pretext since i t  appears tha t  plaintiff was 
probably guilty of contributory negligence as a matter of law. Garmon 
v. Thomas,  241 N.C. 412, 85 S.E. 2d 589. 

In  the trial below we find 
S o  error. 

J. W. itlcCLELLAN r. JACK BRTOA' COX. 

(Filed 7 Sorember  1962.) 

APPEAL by defendant from Gambill,  J., February Mixed Term 1962 
of UNION. 

This is n civil action that  arose out of property damage sustained 
by the plaintiff in an automobile accident that  occurred about 11:50 
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a.m. on 23 September 1960 on U. 8. Highway No. 29 in Davidson 
County, about three miles south of Lexington, near Yarborough's 
Restaurant. 

U. S. Highway No. 29 is a four-lane highway and runs generally in 
a northerly-southerly direction. The northbound lanes and the south- 
bound lanes are separated by a grassed median. The collision oc- 
curred while both cars were being operated in a northerly direction. The 
highway was dry and was slightly downhill a t  tha t  point; the speed 
limit was 60 ~niles per hour. 

The plaintiff was the oTmer and operator of a 1955 Plymouth auto- 
mobile and the defendant was the owner and operator of a 1957 
Plynlouth automobile. Defendant Cox was in front in the right-hand 
lane, traveling about 45 miles per hour. Plaintiff was in the left-hand 
or passing lane and had just passed a large truck, which truck was in 
the right-hand lane and behind defendant's automobile. When the 
plaintiff was approximately 80 or 90 feet of a cross-over between the 
north and southbound lanes, and defendant's automobile was about 40 
feet in front of him, the defendant without giving any signal began 
slowing down and cut across to  his left lane directly in front of plain- 
tiff's car, apparently with the intention of going into the cross-over. 
Plaintiff immediately applied his brakes but  could not stop before he 
ran into the rear of defendant's automobile. 

The case was submitted to the jury on plaintiff's alleged cause of 
action for damages to  his car and on the cross-action by defendant for 
personal injuries and damages to  his car. 

The jury returned a verdict in favor of plaintiff and judgment was 
accordingly entered. 

The defendant appeals, assigning error. 

Coble Funderburlc for plaintiff appellee. 
Smith 82 Griffin for defendant appellant. 

PER C ~ R I A M .  We have carefully examined the defendant's assign- 
ments of error and in our opinion they present no prejudicial error tha t  
would justify granting a new trial. 

On the evidence presented, the case of Simmons v. Rogers, 247 N.C. 
340, 100 S.E. 2d 849. supports the result reached in the trial below. 

No error. 
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JACK L. CAUDILL, PLAIXTIFF-EMPLOYEE V. CHATHAM MANUFACTURING 
COMPAXY, DEFEXDAXT-EMPLOYER, AND HARTFORD ACCIDENT & IN- 
DEMNITY COMPAST, DEFENDANT-CARRIER. 

(Filed 21 Sorember 1962.) 

1. Torts  8 7- 
A release executed by the injured party for a valuable consideration 

is a complete defense to an action by the injured party to recorer damages 
for the  injury, and the burden is upon the injured party, if he seeks to 
set the release aside for fraud, mistalie, or other vitiating element, to 
prove the matters in avoidance. 

2. Compromise a n d  Settlement- 
A compromise is a n  adjustment and settlement of differences, and if 

there a re  no differences or uncertainties there is no reason for compro- 
mise. 

3. Master a n d  Servant  5 67- 
Compromise settlements of claims under the Worlimen's Compensation 

Act a re  permitted provided they a re  submitted to and approved by the  
Industrial Commission. G.S. 97-17. 

4. Torts  9 7- 
A release from liability for personal injury may be set aside for mutual 

mistake based upon error in diagnosis, since such mistake relates to mis- 
talie of esisting fact as  to the extent of a known injury, but a release 
mny not be set aside for mistake in prognosis, since such mistake re- 
lates to error in judgment or opinion a s  to the future  course o r  conse- 
quences of a linown injury, and is not a mistalie of existing fact. 

5. Same;  Compromise and  Settlement; Master a n d  Servant 67- 
Compromise settlement of claim held t o  preclude additional recovery. 

Claimant suffered a fracture of the rerterbrae of his bacli a t  an exiqt- 
ing spinal fusion. Claimant was paid for  total temporary disability, 
and, af ter  the apparent healing of the  incision to correct the injury, 
claim for  permanent partial disability was adjusted by a cornl~romise 
settlement and release, executed by the parties and approved by the 
Industrial  Commission, under which claimant accepted payment of a 
stipulated sum in settlement of all claims, past, present and future  arising 
out of the accident in question, and waived his right to reopen his claim 
for change of condition. Thereafter a n  absceqs developed in claimant's 
back a t  the site of the spinal fusion, and the medical expert testified that 
the abscess probably esiqted in a latent state a t  the time the settlemene 
was executed but tha t  such condition was undi~gnosable,  and that  his 
prior opinion a s  to the percentage of permanent disability was erroneour. 
H e l d :  The mistake related only to consequences of a known injury, and 
urcertainties in this regard were the subject matter of the compromise 
settlement, and therefore the mistake was not such as  to warrant a court 
of equity in setting aside the release. 

PARKER ASD HICGINS, JJ., dissent. 
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APPEAL by defendants from M c L e a n ,  J., March 26, 1962, Regular 
Civil "Ai" Term of I\~'CICLENBLRG. 

Thic 1s a proceeding under the T ~ r l i l l ~ e n ' s  Compensation -4ct (G.S., 
Ch. 97) .  The partses are subject to and bound by the provisions of 
the Act 

I n  1937 plaintiff was 33 years of agt. and had been employed by 
defendant Cliatl~am I\Ianufactur~ng Company for 20 years. About 
18 years prlor to 1937 plaintiff r e r e l r d  compensation for an injury 
to hi? 1111nhr spine, ~ h i c h  injury aroqc out of and in the course of 
his emplopmcnt. Surgcry n a s  performed, resulting in a spinal fusion. 
At  tha t  time lie w a ~  givcn a ratlng of 33 per cent permanent partial 
disabil~ty of the back. 

On 14 Scptcmber 1937 pla~ntiff, in the course of his employment, 
stepped donn from a platform and "felt qomething click in his back." 
Medical cxamination disclosed that  lirx was injured in his back a t  the 
site of his former injury and the spinal fusion. Pursuant to an  "Agree- 
ment for pnymcnt of compensation," approved by the Industrial 
Commission, plaintiff was paid compensation for temporary total 
disability in the total amount of $1295.00, for a period of 36 weeks 
endinpl 27 M a y  1958; and, in addition, medical expenses totaling 
$2369.36 were paid by the insurance carrier. 

I n  the meantime plaintiff was admitted t o  the Charlotte Memorial 
Hospital on 25 September 1957, remained there for 28 days and re- 
ceived "conservative" treatment under the direction of Dr.  Chalmers 
R. Carr,  an orthopedic surgeon. Plaintiff returned to the hospital on 
13 January 1938. Dr.  Carr performed an operation t o  correct a fracture 
a t  the site of the old fusion. The incision became infected and this 
sloweci recorery. Plaintiff remained in the hospital until 5 RIarch 1958; 
the mound was draining a t  the time he left the hospital, but closed 
about two weclts later. Dr .  Carr saw plaintiff in April and M a y  follow- 
ing, and on both occasions X-Ray esan~inations were made. The 
incision had apparently healed. I n  May 1958 Dr .  Carr, a t  the request 
of plaintiff's family physician and the insurance carrier, rated the 
injury as  40 per cent permanent partial disability of the back referable 
to the 1957 accident. I n  October 1958 plaintiff was "pressuring" his 
attorney to get a settlement. On 18 October 1958 the parties executed 
in writing an "Agreement for Final Compromise Settlement and Re- 
lease " I t  wss approved by the Industrial commission on 10 November 
1958. Pursuant to this agreement, defendants paid plaintiff $3000, and 
his attorney $130, in addition to payments theretofore made, and plain- 
tiff accepted same in full, final and complete settlement of any and 
all claims, past, present and future, arising out of the  accident in 
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question, and waived the right to reopen liis claim because of changes 
of condition. 

A few weeks after the compromise settlement a knot or abscess 
developed a t  the site of the operation. Dr .  Hagaman, a t  the hospital in 
Boone, S. C., made an incision to drain the abscess. Plaintiff was again 
examined by Dr.  Carr in July 1939. "He was found to have an abscess 
in liis back nt the site of the prior spinal fusion, which had been per- 
formed on January 15, 1958, said abscess connecting with the bone 
grafts which had been used a t  the time of the fusion, and being the 
developnlent of an osteomylitis in the area of the spinal fusion. . . ." 
Plaintiff again underwent surgery and remained in the hospital about 
three months. 

Plaintiff petitioned the Commission for a hearing, seeking to re- 
scind the compromise agreement and release on the ground tha t  i t  was 
induced by a mutual mistake of fact. At the hearing Dr.  Carr testified 
in part as follows: "It is my opinion tha t  i t  (the abscess and osteo- 
mylitis) probably did exist in October 1958 . . . i t  probably had been 
there in the latent state from the time of his original surgery in Janu- 
ary 1958. . . . It is my opmion that as  of July 26 of 1960, tha t  he has 
to the best of my knowledge and judgment a disability of approximate- 
ly 60 per cent as we normally rate things related to the back, by virtue 
of thc condition of ankylosis and fibrosis and arthritis tha t  exists in 
his bcck subsequent to his injuries, the surgical treatment and the com- 
plication. . . . I did not recognize in hIay of 1958 the condition which 
later proved to  be present and in which, in retrospect, I now recognize 
as having been there but having been undiagnosable a t  tha t  time. I n  
the letter I wrote Dr.  Hall, who was Mr.  Caudill's family doctor and 
referring physician, I made mention of the fact tha t  I thought i t  was 
too early to give a permanent rating, but to the best of my knowledge 
a t  that  time the 40 per cent was certainly the minimum and a justifi- 
able one. . . . I gave them a rating based on the facts I then saw, which 
I now feel professionally and in my opinion were in error." 

The hearing Commissioner reviewed the facts, generally as herein- 
before set out, and concluded tha t  the compromise agreement "was 
entered into and approved by the Commission under and as a result 
of a mutual mistake of fact to the claimant and the defendants and 
should be set aside under rules of the  Commission for approval of 
agreements, Section XV, no. 2." The hearing Commissioner declared 
the con~promise agreement null and void, ordered i t  set aside and the 
claim placed on the hearing docket to determine the amount of compen- 
sation, if any, due plaintiff. 

Upon review, the full Commission affirmed the findings of fact, 
rulings and order of the hearing Commissioner. The Superior Court, 
on appeal, affirmed the opinion and award of the full Commission. 
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Defendants appeal 

Henderson & Henderson and Joe T .  Millsaps for plaintiff.  
Kennedy, Covington, Lobdell & Hickman and Edgar Love, I I I ,  for 

defendants. 

MOORE, J. One of the questions posed by this appeal is whether 
the mutual mistake of fact upon which plaintiff relies is such as  will 
permit a court exercising equity jurisdiction to annul the  compromise 
agreement and release. 

"A release executed by the injured party and based on a valuable 
consideration is a complete defense to  an action for damages for the  
injuries and where the execution of such release is admitted or es- 
tablished by the evidence i t  is necessary for the plaintiff (releasor) to  
prove the matter in avoidance." Ward  v. Heath, 222 N.C. 470, 24 S.E. 
2d 5. We have held tha t  a release from liability for personal injury 
may be set aside for mutual mistake of fact. Cheek v. R.R., 214 N.C. 
152, 198 S.E. 626. And i t  has been declared tha t  "a mistake of fact 
takes place when some material fact, which really exists, is unknown, 
or some essent,ial fact is supposed to  exist which really does not exist." 
Freeman v .  Croom, 172 N.C. 524, 90 S.E. 523. 

The class of cases in which i t  is sought to rescind releases and 
compromise settlements for mutual mistake of fact as to the nature, 
extent and consequences of personal injuries is said to bc sui gcneris. 
Clancy v .  Pacenti, 145 N.E. 2d 802. 71 A.L.R. 2d 77 (Ill. 1957). We 
have no case in this jurisdiction sufficiently in point to  be controlling 
on this appeal. There is no uniformity of opinion in other jurisdictions. 
Cases are legion, and opinions range from strict enforccment of re- 
leases according to their terms, in the absence of fraud, to  the so- 
called ''liberal view" in which releases are set aside almost without 
rule and according to the notion of the particular court. The cases are 
assembled and discussed in the folloving annotations. 71 ,4.L.R. 2d 
6'7, Anno: Personal Injury - Release -- &Avoidance; 117 ,4 1, R .  1022, 
Anno. - Relr7aqe - Personal Injuries -- -%voidance; 48 A.L.R. 1462, 
Anno. - Release - Personal Iniurieq - -4voidance. 

IT-lint seems to us to bc the general principles follored by a majority 
of the courts are act out in 76 C.J.S, Releaae, s. 25a, pp. 645-647, as 
f o l l o ~ \ ~ ~ :  

release may be avoided where the releasor can show tha t  i t  
n-as executed hy mutual mistake, as  between himself and the re- 
leasee, of a past or present fact,  material to the release or the  
agreement to  release, as where there was a mutual mistake a s  to 
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the nature, extent or degree of gravity of the releasor's injury, 
unless i t  further appears tha t  the parties intended tha t  claims for 
all injuries, whether known or unknown a t  the time of the exe- 
cution of the release, be relinquished. . . . 

"The mistake must be as to  a present, existing fact, or a past 
fact; a mistake in prophecy, or in opinion, or in belief relative to 
an uncertain future event, such as the probable developments from, 
quickness of recovery from, and the permanence of. a ltnown 
injury, is not, such a mutual mistake as will avoid the release; nor 
does conscious ignorance of a fact amount to  a mistake. 

"In determining whether a release was executed under a rnutual 
mistake, all of the circumstances relating to the signing must be 
taken into consideration, including the sum paid for the release. 
A factor to be considered in cases of this kind is whether the 
question of liability was in dispute a t  the time of the settlement. 
The sonrce or author of the mistake is of no consequence if the 
parties in good faith relied on it, or were misled by it, and the 
releasor mas thereby induced to release a liability, which he would 
not otherwise have done." 

The following are illustrative of the cases in which releases were 
rescinded on the ground of mutual mistake as  to the nature and ex- 
tent of the injuries to releasors: In  C'lancy v. Pacenti, supra, plaintiff 
was injured in an automobile accident. She executed a release for 3, 

consideration of $150 on the assumption she had no more than a muscle 
sprain, when in fact she had two herniated discs. The release was set 
aside and the court awarded damages in the amount of $22,500. 
Crane Co. v. A7ewrnnn, 37 K.E. 2d 732 (Ind. 1941), was an action for 
damages for injury suffered by plaintiff in falling down an elevator 
shaft. He  was assured by defendant's physician tha t  his injuries were 
superficial, and for $140 he released defendant. Afterwards i t  was dis- 
covered that he had a broken back and was permanently injured. The 
release was set aside and a recovery of $10,000 allowed. McKissick v. 
Penn. Brook Coal CO., 168 A. 691 (Pa. 1933), was a workmen's 
compensation case. A final receipt was signed on the assumption of 
both parties tha t  claimant had suffered a slight concussion, when in 
fact he had a depressed fracture of the right frontal bone and a 
fracture a t  the base of the skull. The settlement was vacated and 
further compensation awarded. I n  Poti v. hTew England Road Machin- 
ery Co., 140 A. 587 (N.H. 19281, plaintiff executed a release on the 
basis of a bruise on his leg and physician's opinion there would be a 
recovery within a few weeks. But  in truth the muscles of the leg were 
so severely injured tha t  they came away from the bone, a serious sore 
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developed and plaintiff was permanently injured. See also: Serr v. 
Bizcabzk Concrete Aggregate Co., 278 X.W. 355 (Minn. 1938) ; Shetina 
v. Pittsburgh Terminal Coal Corporation, 179 A. 776 (Pa.  1935), a 
workmen's con~pensation case. It will be observed tha t  in all of these 
cases the true nature and extent of the injuries, as they existed a t  the 
time of the execution of the releases, twre unknown. It is the majority 
view tha t  releases may be set aside for mutual mistake of fact when 
the nature and extent of injury, as i t  existed a t  the  time the release 
m-as executed, were unknown, unless there is an overriding factor, as, 
for instance, questionable liability where releasee merely buys his 
peace. 

Some courts ha re  been reluctant to upset settlements and releases, 
in the absence of fraud, even where there were mutual mistakes as to 
the nature and extent of the injuries. Beinhardt v. Wilbur, 105 A. 2d 
415 (X.J. 1934); Cagey v. Aetna Casualty & Surety Co., 219 S.W. 
2d 530 (Tex. 1949) ; Grace zl. Eisenhuth, 150 S. 398 (La. 1933). 

Many courts have refused to set aside releases where the mistake 
consisted of unforeseen consequences of known injuries, tha t  is, where 
the nature and extent of the injuries mere known a t  the  time of the 
execution of the release, but later developments were more serious 
than had been anticipated by physician or the parties. The following 
are examples: In  ilfendenhall v. Vandeventer, 299 P .  2d 457 (N.M. 
1956), plaintiff had undergone an operation for an elbow fracture, and 
on the opinion of the doctor tha t  he would recover within four to six 
weeks, he made a compromise settlement and executed a release. After- 
wards there were complications and further surgery was necessary. 
The court ruled that  the parties had contracted with reference to  
future possibilities, foundation for rescission can be laid only by mis- 
take of past or present fact material to the agreement, and such effect 
cannot be produced by a mistake in prophecy or in opinion - such not 
being facts. Tewksbury v. F ~ l l s w a y  Laundry, 65 N.E. 2d 918 (Mass. 
1946), involved a release by plaintiff who had suffered abrasions of 
the face, injury to the right hip, laceration in the groin and fracture of 
the right fcmur. She afterwards developed osteomylitis. The court, 
refwing to set the release aside, said: ". . . ( T )  he mistake must relate 
to a past or present fact material to the contract and not an opinion 
respecting future conditions as a result of present facts." Bee v. 
Chicopee Mfg. Corporation, 55 A 2d 897 (N.H. 1947) is a workmen's 
compensation case. Claimant underwent surgery for removal of coccyx, 
and thereafter agreed to a settlement and signed a release. A perma- 
nent nerve involvement developed. The court decided i t  was not s 
case for rescission of release, and stated tha t  claimant had contracted 
with reference to the uncertainties, and the fact tha t  she was unable 
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to resume work within the period suggested b i  her attending physician 
amounted to a mistake in prognosis. Reichner v. P. Blakiston's Son & 
Co., 175 A. 872 (Pa .  1934),  is also a workman's compensation case. 
Claimant suffered an  injury to  his leg; he entered into a compromise 
agreement which was approved by the  Compensation Board. H e  later 
petitioned to  reopen the case on the  ground tha t  he  had executed the  
agreement in ignorance of the  fact  t h a t  the  infection from the  injured 
leg did affect and would thereafter affect and aggrevate a weekened 
heart condition known as myocarditis. The  case was  not  reopened. 
See al>o V a c k  v. Albee Press, Inc., 32 N.Y.S. 2d 231 (1942), in which 
i t  is cnid t h s t  a miscalculation of consequences does not avoid a release. 

I t  ;* generally recognized t h a t  there is a distinction between the ex- 
tent  of a known injury as a n  existing fact and i t s  consequences as n 
matter of opinion, though the  distinction in some instances is a narrow 
one. ". . . i 1 ) t  does not follow tha t  an  opinion as to the  extent of an 
injur: is par t  of the opinion as to  the  consequences merely because the  
lat ter  is predicated upon the former. . . . (Oine  relates to  facts of the  
past  and present, and the other relates to inquiry into the  future." 
Pot1 2 , .  .Yew England Road Machiner?~ Co.,  supra. Some courts do not  
recognize tha t  there is a distinction. I n  Granger v. Chicao, M, & S t .  P. 
Ry.  Co.. 215 N.W. 576 (Wis. 1927),  plaintiff signed a release six months 
after he was injured and after employer's physician had stated t h a t  
plaintiff was "pretty well along toward being cured." Plaintiff's con- 
dition continued serious and the  period of recovery greatly extended. 
The ccurt declared: "The statement made by the  doctor . . . is not  a 
mere espression of opinion as to future events. I t  was a representation 
as to rsisting facts upon ~vhich both the plaintiff and the Company had 
the  right to rely." Denton v. Utley,  86 N.W. 2d 537 (Mich. 1957),  in- 
volveli an  icjury suffered in an  auton~obile accident. S o t  knowing t h a t  
he had been injured in the accident, plaintiff executed a general re- 
lease in settling property damage. It lvas later discovered t h a t  he had 
been feriously injured. H e  was probably entitled to rescission under 
the majority view, but  the following is from the  opinion delivered by  
Mr.  Justice Smith: ". . . ( K ) e  may  well ask, as a practiclal matter  
(as  distinguished from a verbal technique), is i t  possible t o  completely 
divorce diagnosis from prognosis? I s  there not a n  interrelation, even if 
not  an  interdependence? I s  not a doctor's opinion as to  prospects of 
recovery a representation as to  an  existing factual situation upon which 
all parties should be entitled to  rely?" The opinion in substance 
ansxvers the  first question in the  negative and the second and third 
in the affirmative. It is noted tha t  three Justices concurred, four con- 
curred in the result, and one did not sit. 
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Among North Carolina cases the one most nearly analogous to the 
instant case is Moraan v. ATorwood. 211 N.C. 600. 191 S.E. 345. There- 
in a compromise settlement n-as approved by the Industrial Com- 
mission. Claimant petitioned for a rehearing on the ground tha t  his 
condition (hearing) had grown worse, he had become permanently 
disabled, and had been compelled to  compromise his claim because of 
his extreme need. The Court held tha t  the settlement was binding and 
final, and commented tha t  there was no allegation or proof that  i t  was 
obtained by fraud or mutual mistake. Both appellant and appellee, in 
the case a t  bar, appear to find comfort In this decision. But  to us i t  is 
not sufficiently definitive to furnish guidance. 

A compromise is essentially an adjustment and settlement of dif- 
ferences. If there are no differences or uncertainties there is no reason 
for compromise. The law permits conlpromise settlements between 
employers and employees who are bound by and subject to  the K o r k -  
men's Compensation Act, provided they are submitted to and approved 
by the Industrial Commission. G.S. 97-17. The law thus undertakes to 
protect the rights of the employee in contracting with respect t o  his 
injuries. The presumption is tha t  the Industrial Conlmission approves 
compron~ises only after a full investigation and a dctermin~tion tha t  
the settlement is fair and just. I n  the instant case i t  is clear tha t  
the parties were contracting TI-ith reference to future uncertainties and 
were taking their chances as to  future developments, relapses and 
con~plications, or lack thereof. If not, why the conlproinise and release? 
The nature and extent of the injury were known. These had been ex- 
plored and discovered by surgery. Remedial action had been taken. 
The plaintiff ITas "precsuring" for n settlemcnt. Tlie doctor gave a 
rating of 40 per cent dicability and advised tha t  i t  mas a minimum 
rating and i t  was too early to give a permanent rating. Tlie doctor 
stated tha t  the abscess and ostcoinylitis which developed later ve re  
undiagnosnble a t  the time he made the rating. His opinion, given a t  the 
hearing, tha t  hcl had madc a mistake n-ns, as he said. "in retrospect." 
H e  stated that  thc abscess and osteornylitis probably did exist in 
October 1938 and probably had been thcrc in a latent state. They were 
only consequences of n known injury and developed aftcr the release 
was executed. There is no competent evidence tha t  they were "facts" 
a t  the time the compromise settlement was made and approved. The 
partlies contracted with respect to suvh consequences. The mistake 
disclosed by this record is not such as will enable a court of equity to 
set aside a release. 

We do not reach, and we make no decision with resvect to,  the 
question as to whether the Industrial C'ominission has inhcrcnt equit- 
able jurisdiction to  reccind and 4 aside settlcincnts and compromise 
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settlements, approved by thein, on the ground of mutual mistake of 
fact. The Legislatures of some States have conferred such jurisdiction 
by statute. We find no such provision in the h'orth Carolina Work- 
men's Compensation Act. The General Assembly may desire to give 
the matter consideration. If the Industrial Commission presently has 
no such jurisdiction by implication, it cannot confer such jurisdicton 
upon itself in the exercise of its rule making authority. Evans v. Tlnzes 
Co., 246 N.C. 669, 100 S.E. 2d 75. 

This case is remanded to Superior Court with direction tha t  i t  be 
returned to the Industrial Commission that an order may be entered 
in accordance with this opinion. 

Error and remanded. 

PARKER & HIGGINS, JJ . ,  dissent. 

STATE v. RAP HELSABECK. 

(Filed 21 November 1962.) 

1. Embezzlement 8-- Evidence held sufficient to  overrule nonsuit i n  
this  prosecution for  embezzlement. 

The State's evidence tended to show that defendant, in negotiating for 
the sale of a house as  broker, entered into a verbal contract with the pur- 
chaser under which the purchaser was to pay him the monthly payments 
on the mortgage assumed by the purchaser and the broker was to turn 
o ~ - e r  the sums monthly to the mortgagee until snch time a s  the mortgagee 
should accept the assumption of the debt by the purchaser, and that the 
purchaser made seven such monthly payments to the broker but that  
the broker made only four monthly payments to the mortgagee, and con- 
verted to his own use the yroceeds of the other three payments. Held: 
The evidence is snfficient to be submitted to the jury in a prosecution for 
embezzlement, since it  tends to show that the brolier, as  agent and ~ h i l e  
acting in a fiduciary capacity, fraudulenlp embezzled and converted 
to his ow1 uqe monieq vhich the purchaser entrusted to him to pay to the 
mortgagee. G.S. 14-90, 

2. Same- 
Fraudulent intent, constituting a necessary element of embezzlement. 

may be shoWu by direct evidence or by evidence of facts and circum- 
stances from ~vhich it  may be reasonably inferred. 

APPEAL by defendant from Fountain, S.J. ,  28 May 1962 Criminal 
Term of FORSYTH. 

Criminal prosecution upon an indictment charging tha t  defendant, 
Ray  Helsabeck, being "the agent, bailee, consignee, clerk, employee 



108 1 3  THE ST-PRENE COURT. [258 

and servant of one Tliomas D. Kempton" did feloniously embezzle 
$269.70 in money entrusted to him by Thomas D.  Kempton. G.S. 14-90. 

Plea: Not Guilty. Verdict: Guilty as charged. 
From a judgment of imprisonment, suspended by the court with de- 

fendant's consent on condition tha t  he make restitution and on other 
conditions, defendant appeals. 

A t t o r n e y  General  T .  TV. B r u t o n  and  Assis tant  A t t o r n e y  General  
Harry  IV. McGal l iard  for  t h e  S t a t e .  

Emanziel & E m a n u e l  b y  J .  L. E m a n u e l  for d e f e n d a n t  appel lant .  

P ~ R K E R ,  J. Defendant's sole assignment of error carried forward 
and discussed in his brief is to the denial of his motion for judgment 
of nonsuit made a t  the close of all the widence: the State and the de- 
fendant introduced evidence. 

This is a summary of the State's evidence: 
Thoinas D. Kempton, an associate engineer wiith Western Electric 

Company in the city of Winston-Salem and a married man of very 
little business experience, n-110 had never owned any real estiate, was 
desirous in the fall of 1960 of purchasing a home in the city. Ray  
Helsabeck is a licensed real e ~ t a t e  broker in Winston-Salem. On 20 De- 
cember 1960 Iiempton entered into negotiations with defendant t o  
purchase a house situate :tt 1237 Peachtree Street in the city of Win- 
ston-Salem omncd by Mrs. Elizabeth H. Willard, a daughter of de- 
fendant, who a t  tha t  time was a resident of Ohio. This Willard house 
a t  the time was burdened with a deed of trust securing an indebtedness 
in the sum of $10,062.00 in favor of the Prudential Insurance Company, 
payable in monthly installments of $89.90. The negotiations terminated 
in a verbal contract of purchase and sale as follows: Ken~pton was to  
pay defendant a donn payment of $900.00 in cash and give him a 
$1.200.0 promissory notc, for X r s .  Willard's equity of redemption in 
the property, and he n.as to receive a deed for the property, and he 
and his wife were to assume the payment of the secured debt to the 
Insurnnce Company. Tha t  until the Insurance Company agreed tha t  he 
and his wife collld assume its secured debt, he was to make out monthly 
cheques for $89 90 payable to  defendant, and defendant n~ould use the 
procecds of the cheques to pay to the Insurance Company the month- 
ly  installments due. I n  December 1960 Kempton borrowed $900.00, 
and gave i t  to dcfenctant. and also a promissory note for $1,289.47. On 
30 December 19GO defendant gave Kempton his promissory note read- 
ing: "Three years after date I promise to pay to the order of Thomas 
D .  Iiempton nine hundred and 00/100 dollars a t  $29.59 per month, 
Wachovia Bank & Trust Company." Thereafter, Kempton and his 
wife moved into the Willard house, and lived in i t  about seven months. 
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On 5 January 1960 (it  seems this is a manifest error and should be 
1961), on 1 February 1961. on 7 March 1961, on 5 April 1961, on 12 
M a y  1961, on 13 June 1961, and on 10 July 1961 Kempton delivered 
to defendant his cheques payable to  the order of Ray  Helsabeck in 
the sun1 of $89.90 each, and drawn on Wachovia Bank & Trust Com- 
pany, Winston-Salem, h'orth Carolina, except tha t  the February 
cheque has as payees Ray Helsabeck, Carolina Realty Company. The 
May,  June, and July cheques have on their face: "For: House payment 
to Prudential Ins. Co." The January, February, March, April and 
June cheques were endorsed "Ray Helsabeck-Carolina Realty Co.", 
and the May and July cheques were endorsed "Ray Helsabeck." All 
these cheques were paid upon presentation by the payee bank. 

In  M a y  1961 defendant came to Kemptlon's home, and delivered a 
deed from Mrs. Elizabeth H. TT7illard, and husband, to Thomas D. 
Kempton, and wife, for the property a t  1237 Peachtree Street. At tha t  
time defendant told Kenlpton and his wife: '(If you record this, then 
this deal with the notes will have to go through as written, otherwise, 
a t  the end of the year, if me want to, we can renege, but if you put i t  
on record, it is final." This deed executed by Mrs. Elizabeth H. TJ7illard, 
and her husband, bears the date of 6 January 1961, was ackno~vledged 
by them before a notary public in Ohio on 30 January 1961, and was 
filed for registration in Winston-Salem on 26 September 1961. This 
deed is in the usual form, recites a consideration of $100.00. and other 
considerations, refers to no notes, and covenants tha t  the property 
convey~d is free from encumbrances. 

On 25 ,July 1961 Charles D. Ficken, a mortgage loan agent for 
Prudential Insurance Company, came to 1237 Peachtree Street looking 
for Mrs. Elizabeth H .  Willard. Kempton told him he had purchased 
the house. Ficken told h i n ~  the monthly installments on the secured 
debt n-ere three months delinquent. 

Helsabeck made four payments of $89.90 to Prudential Insurance 
Company from the proceeds of Kempton's seven cheques for $89.90 
each, but did not make payments of 889.90 to the Insurance Company 
from the proceeds of three of Kempton's cheques in the sum of $89.90 
each. 

As a result of the information received in July -1961 by Thomas 
Kempton from Ficken that  the monthly installments on the debt to  
Prudential Insurance Company were three months in arrears, he went 
the same month to George B. Kempton for advice. They n-ere not kin. 
Thomas Kempton knew George B. Kempton, who has been in the real 
estate business in Winston-Salem for 23 years, by reason of the fact 
tha t  George B. Kempton had done some building for Western Electric 
Company. Thomas Kempton went over his transaction with defendant 
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with George B. Kempton. George B. Kenipton testified "the thing was 
very confused," and he called defendant for a conference. At  this time 
George B. Kempton did not know Thomas Kempton had received a 
deed for the house. George B. Keinpton testified: 

"I hztd a conference wit11 Mr. Kempton and defendant and 
Tom's wife in my office approximately in July. During tha t  con- 
ference defendant said lie had used the money from these checks; 
he said he would make the money good during tha t  week.* * *I 
suggested to defendant tha t  I had never seen a real estate trans- 
action handled in this way, the man couldn't get his deed, and 
they had notes swapped back and forth, and I suggested to  him: 
'You are certainly on mighty thin ice, as far as I can see, and I 
think you would be wise to get this settled,' and he said, 'I agree 
with you thoroughly, I don't want any trouble about i t  and if he 
mill just turn the papers back to nle I will meet him a t  Wachovia 
Bank and pay off this $900.00 note balance tha t  is due, and we 
will wash i t  out.' * * * so on the Thursday morning tha t  I called 
the Wachovia Bank and told them they would be up there and 
pay this off and get the note out and to send i t  t o  the branch bank 
Thursday morning. Defendant never showed up. I continued try- 
ing to help Mr. Kempton, charging him nothing. I suggested de- 
fendant come out there again and he said he couldn't raise the 
money, tha t  he couldn't get i t  and he didn't know what he mas 
going to do. He  said he mould do i t  on Thursday, and the following 
Tuesday he didn't get it. * * "during the course of all this de- 
fendant told me that  he had taken these checks. I said, 'Why 
would you take nioncy for Prudential Insurance Company,' he 
said. 'I do a great deal of business with them. I n-ill handle i t  and 
send it in.' I said, 'You haven't, though.' He  said, 'NO, but I am 
going to,'  and tha t  mas the way I became invo lvd  in i t ,  and those 
were the things he told me." 

Charles D. Ficken testified in substance: His understanding is 
defendant rnn Carolina Realty Comprmy a t  tha t  time. When he told 
Thomas Iicmpton the loan was in arrears. Kempton told him he had 
made monthly payments, but Ficken is not sure whether Kempton 
said he had made the payments to Carolina Realty Company or de- 
fendant. The Insurance Company foreclosed its deed of trust  on 1 
November 1961. 

I n  August 1961 the North Carolina National Bank carried an  ac- 
count in the name of defendant or Carolina Realty Company. On 7 
August 1961 there was presented t o  this bank a cheque for $273.26 
signed by defendant for Carolina Realty Company payable to Pru- 
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dential Insurance Company, which was not paid by the bank by 
reason of insufficient funds on deposit in the bank by the drawer. 

I n  the last of September 1961 the Kemptons moved out of the 
house. Defendant has never paid him back any of the cash down 
payment of $900.00 or any of the $89.90 monthly payments on the 
deed of trust debt. 

This is a summary of defendant's evidence, except when quoted: As 
agent for his daughter Mrs. Willard, he ran an advertisement for the 
sale or rental of her house situate a t  1237 Peachtree Street. As a conse- 
quence, he was contacted by Thomas Kempton who said he would like 
to  buy it. He  told Kempton i t  would take $1.287.53, which was the 
difference between  hat they owed Prudential Insurance Company and 
$11,900.00, and he would sell i t  for that  amount. Or he would rent i t  for 
a year a t  $89.90 a month, which "was our costs per month of the pay- 
ments, until he could raise this anlount." Kempton gave him a cheque 
for $89.90 for rent of the property for January 1961, and moved into 
the house. Kempton said he would like to buy the property as  soon as  
he could get the down payment. Kempton gave defendant a note for 
$1,287.53, saying, "I will give you a note for tha t  amount until I can 
raise it, I have some money coming." He  told Kempton he would 
transfer the property when he. Kempton, paid off the note. A few days 
later Kempton gave him $900.00 saying he couldn't get any more. He  
told Kempton he would accept that  until he got the $387.53. Kempton 
said that if he was going to have to  pay 6% interest on his note until 
he paid it off, he n-ould like to have 6% interest on the $900.00 in cash 
he gave defendant. Defendant said he thought tha t  was fair;  he would 
hold the $900.00 as a down payment and pay him 6% interest. There- 
after, he writ to Ohio and procured a deed for the property to Kemp- 
ton, and wife, from his daughter to be delivered when he got the re- 
mainder of his money. 

On 7 February 1961 Kempton told him he had $100.00. and he could 
pay his S89.90 monthly payment, but if he did, he wouldn't be able 
to make a payment on the bank note for the $900.00 he had borrowed. 
Whereupon, Kempton gave him a cheque for $89.90, and he refunded 
him the amount he had to pay on his bank note. I n  March, April, May 
and June, Kempton could only pay $60.00 a month. He  told Kempton 
in June thic had gone on long enough, instead of his getting a full 
month's rent of $89.90, he was only getting $60.00 a month. I n  July 
Kempton told him he wanted to see the deed, and when Kempton 
received it ,  he walked out of the office over his protest carrying the 
deed. 

-4 fen- days later George B. Kempton called him for a conference. 
At the conference George B. Kempton threatened him with the loss 
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of his real estate license if he didn't get the payments with Prudential 
Insurance Company up to date. He  told them if Thomas Kempton 
was not entidied with the transaction, and if he would leave the house 
on August first, he would give him every dime he put in it, "and the 
$89.90 tha t  he had paid me for rent would be considered as rent for 
the time that  he mas in it. This he agreed to do, and on the strength 
of that rerhal agreement I mailed to Prudential a check for $273.00 
and some cents, to get the property up to date." The property a t  tha t  
time had not been foreclosed, but the payment of the secured debt was 
delinquent. Kempton did not move out on August first, and he stopped 
payment on the cheque. 

Defendant testified on cross-examination: 

''Thi. check for $273 26 was returned for insufficient funds. 
-4nd Prudential wrote me a letter tha t  i t  had been returned for 
insufficient funds and unless i t  v a s  paid promptly they vould 
have to foreclose: tha t  was under date of August 14, 1961. They 
did foreclose, and I didn't pay it. 

l l *  * * From the time Kempton was in the picture, I paid Pru- 
dential the ,January. February, March and April payments, being 
the enme amount N r .  Kempton was paying me for rent, the 
same as the man before him paid me for rent. 

"There mere three payments of rent tha t  he paid to me tha t  
vere never wnt  to Prudential. He  mas to pay me $89.90 in rent. He 
was coining 1113 $30.00 short of this money every month.* * " 

"I s i g n d  a note promising to pay Thomas D. Kempton $900.00 
three gears after its date, of December 30, 1960, a t  6%. The words 
'$29.39 per month of Wachovia Hank and Trust Company' were 
n-ritten in the note after February 7th, after I signed i t t h a t  is 
not my writing. " * * 

I,* Y X I have a check dated February 1st for $29.59-that was 
the fir>t payment I made to  him, and the first month he paid me 
t'he full rentgB89.90." 

Thomas Iiempton, recalled as a witness after the defendant rested, 
testified as follows: 

"I never did have a rental agreement for the pnoperty a t  
$89.90. I had no other contract with defendant other than one of 
purchase. The purchase contract was not to  take place when I 
paid $1,200; it mas to take place when we exchanged the $900.00 
and the promissory notes (sic)." 

It is very apparent from all the evidence that  Th~omas D. Kempton 
has had very little business experience. It is also very apparent from 
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the evidence, whether one considers Thomas D .  Kempton's version 
of the real estate transaction or that  of defendant, tha t  i t  was a 
strange and unusual transaction. 

However tha t  may be, considering the State's evidence in the light 
most favorable to it, and giving to i t  the benefit of all legitimate 
inferences to be drawn therefrom, as we are required to do in passing 
on defendant's motion for judgment of nonsuit, S, v. Davenport, 227 
N.C. 475, 42 S.E. 2d 686, this seems clear: Thomas D .  Kempton and 
defendant as agent for his daughter, Mrs. Elizabeth H .  Willard, 
entered into a contract of purchase and sale of the house situate a t  
1237 Peachtree Street in Winston-Salem, tha t  this house was burdened 
with n deed of trust securing an indebtedness in the sum of $10,062.00 
in favor of Prudential Insurance Company, payable in monthly in- 
stallments of $89.90, that  Kempton was to assume the payment of the 
secured debt to t,he Insurance Company, and tha t  until the Insurance 
Company agreed tha t  Kempton and his wife could assume the pay- 
ment of its secured debt, Kempton was to make out monthly cheques 
for $89.90 payable to defendant, and defendant would use the proceeds 
of these cheques to pay to the Insurance Company the monthly in- 
stallinents due. Tha t  Kempton in January, February, March, April, 
May,  June, and July 1961 gave defendant oheques for $89.90 each, 
which were paid by the bank upon which they were drawn to defend- 
ant,  and that  defendant used the proceeds from four of these cheques 
to pap the monthly installments to the Insurance Company, and used 
the proceeds from the last three cheques for his own purposes. George 
B. Kempton testified that  defendant a t  the conference in his office 
said "he had used the money from these checks; he said he would make 
the nioney good during that week." Defendant never did. Later Pru- 
dential Insurance Company foreclosed its deed of trust because the 
mont!ily installments due were in arrears. 

The State's evidence would permit and support a jury's finding of 
these four distinct propositions of fact: One. Defendant was the agent 
of Thomas D .  Kempton, and charged with the duty of receiving from 
his principal in his fiduciary capacity, and paying over to Prudential 
Insurance Company, on the secured debt owned by i t  on the house de- 
fendant sold Kempton and his wife, seven monthly installment pay- 
ments of $89.90 each. Two. Tha t  he did in fact receive such money 
amounting to $629.30. Three. Tha t  he received this money in the  
course of his employment and by virtue of his fiduciary relationship 
with Thomas D .  Kempton. And Four. Defendant knowing this money 
was not his own fraudulently embezzled and converted the last three 
of these payments of $89.90 each. amounting to $269.70, entrusted to 
him in his fiduciary relationship by Kempton, to his own use. 
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The establishment by the State of these four elements is sufficient to  
constitute the felony of embezzlement under the statute and decisions 
of this State. G.S. 14-90; S. v. Blackley, 138 N.C. 620, 50 S.E. 310; S. 
v. Eubanks, 194 N.C. 319,139 S.E. 451; S. v. Gentry, 228 N.C. 643,46 
S.E. 2d 863; S. v. Block, 245 N.C. 661, 97 S.E. 2d 243. 

Thc fraudulent intent within the meaning of G.S. 14-90 "may be 
shown by direct evidence, or by evidence of facts and circumstances 
from which i t  may reasonably be inferred." S. v. McLean, 209 N.C. 
38, 182 S.E. 700. 

Defendant's motion for judgment of nonsuit made a t  the close of 
all the evidence was properly overruled. 

Affirmed. 

E R N E S T  RAY PUNCH, ny . k s n  T H R O r G H  THURRIAN R .  PUNCH, NEXT 
FRIEKD FOR E R S E S T  RAY PTNCH,  ISFANT V. T. E .  I A S D I S  AND C. E .  
LAKDIS, TRADING AS LANDIS MOTORS; HENRY CLICK T R U I T T ;  
P & G CHAIR COMPANY, INC. ;  GRADY CARROLL, J R . ;  EDNA 
W R E N N  SCARLETT : ' iVILIJAJ1 LAFAPETTE ABERNETHY ; HOUS- 
TON DONXELL HAVXAER ; ABERNETHY'S, INC ; AXD EDNA W R E N N  
SCARLETT, ADIIINISTRATRIS OF T H C  EST-~TE O F  R P S S E L L  WAYNE 
SCARLETT, DECEASED. 

(Filed 21 Sorember 1062.) 

1. Automobiles § 11- 
The operator of a ~ ~ r e c k e r  towing another whicle a t  night is re- 

sponsible for haring the lights ~ e ~ u i r e t l  by statute on the back of the 
towed rehicle. 

2. Snme- 
By the terms of G.S. 20-129(g) thc requirement of a stop lamp on the 

back of rehicles does not ~ p p l y  to rehicles manufactured prior to 31 
December 1055. 

3. Automobiles § 9- 
The stopping of a rehicle on a highway after an accident is not negli- 

gence, since a motorist is required by statute to stop after an accident. 
G.S. 20-166(b). 

4. Automobiles § 41e- 
Evidence tending to show that the d r i ~ e r  of a ~ ~ r e c l i e r  towing another 

rehicle had bnrning on the back of the towed rehicle lights sufficient to 
warn following motorists, that upon suddenly encountering fog, which 
corered the road for only a fen7 hundred feet, he slowed to 10 or 15 
miles per hour, that upon feeling a slight impact from a car hitting the 
rear of the towed vehicle, he came to a stop, and, that ar, he came to a 
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stop another car hit the rear of the first car with tremendous impact, the 
second impact occurring some 3 to 10 seconds after the first, is held 
insufficient to be submitted to the jury on the issue of negligence on the 
part of the driver of the wrecker. 

5. Automobiles 5 41a- 
Kegligence must be the proximate cause of damage or injury in order 

to be actionable. 

6. Same- 
Where the direct testimony and the physical facts a t  the scene dis- 

close that  plaintiff passenger received no injury when the car in which 
he was riding collided with the rear  of another ~ e h i c l e  in a fog, and that 
within 10 seconds of this slight impact another car collided with the rear 
of the car in n-hich plaintiff was riding with a tremendous impact which 
caused extensire damage to the vehicles and v a s  the sole cause of 
plaintiff's injury, motion to nonsuit made by the administratrix of the 
driver of the car in which plaintiff was riding should be allonred. 

7. Automobiles 8 39- 
The physical facts a t  the scene of the accident may be such as to 

indicate excessive speed unquestionably. 

8. Automobiles § 41f- 
Evidence tending to show that an automobile struck the rear of a van 

which was being towed by a wrecker, that the impact occurred shortly 
nfter the vehicles had entered a fog and were being driren a t  a very 
slow speed. the impact being very slight, and that within ten seconds 
nfter the impact the driver of another car hit  the rear of the automobile, 
with such force as  to drive it under the ran,  shearing off the top more 
thnn half wap back, and driving the heavy van upon the rear of the 
wrecker, is held sufficient to be submitted to the jury on the issue of 
negligence of the driver of the second car, since the physical eridence 
discloses that the second car was being driren a t  excessive speed. 

- \PPF.~L by all defendants execpt P & G Chair Company and Gradp 
Carroll, Jr., from Froneberger, J., January, 1962 Regular Term, 
CATAWBA Superior Court. 

This civil action was instituted on behalf of Elmer Ray Punch to 
recorer damages for personal injuries sustained in a collision involving 
three motor vehicles. Judgment of nonsuit was entered as to P & G 
Chair Company and Grady Carroll, Jr.  The circumstances under which 
the collisions occurred are stated by this Court in the cases of Lawing 
v. Landis and H o m e r  v. Landis, reported in 256 N.C. 677, 124 S.E. 
2d 877. 

The parties stipulated the o~vnership of the vehicles involved and 
the agency of the drivers as disclosed in the former opinion of this 
Court. Additional evidence mas offered by all parties except Edna 
Wrenn Scarlett, individually, and as administratrix of her son. 
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A summary of the additional evidence is here given: Highway 64-70 
is a four-lane, hard surface road, 52 feet wide. The two north lanes 
are for ~ e s t - b o u n d  traffic and the two south lanes are for east-bound 
rraffic. The rear-end collisions occurred in the outside, or north, lane 
as the three vehicles mere traveling west. The wrecker towing the chair 
company van was in front, followed by the Chevrolet in which the 
plaintiff was a guest passenger. The Ford station wagon followed the 
Chevrolet. The evidence indicated the collisions occurred about 100 
to 160 yards after the vehicles entered the fog bank. The first impact 
occurred when the Chevrolet struck the rear of the van. The sequence 
of events is disclosed by the adverse examination of Henry Click 
Truitt :  

"I was traveling a t  10 to 15 miles per hour and felt this impact. . . . 
So far as I could tell, the first impact did not have any effect upon the 
operation of the truck. By this I mean i t  still rolled free. I stopped as 
quick as I could, but so far as I could tell, I couldn't tell any difference 
with the truck rolling. So far as I could tell, the first impact did not 
cause the furniture van to come up ;<gainst the wrecker. It did not 
causc i t  to swing on my wrecker. . . . Thereafter, I had a second impact 
from the rear; i t  was five or ten seconds after the first impact tha t  I 
felt or heard or experienced the second impact; I don't think i t  was 
over that.  I was in the wrecker when I felt the second impact. I was 
in the seat under the wheel. The second impact seemed to be much 
more revere and a lot noisier than the first impact; i t  sounded real 
loud . . . I cxamined my vehicle and the vehicle I n-as towing after 
I got traffic under control. I could not moye it .  

"I did not receive any injuries in the first impact. . . . After the 
first impact and before the second, I can testify positively whether or 
not the truck was on my rrecker.  I am positive the truck n7as not on 
the n ~ c c k e r  after the first impact. I Irnow this because i t  wasn't hit 
that hnrd. . . . Also, I had looked out the back glass. While I was look- 
ing out the back glass tlie second in~pac t  occurred so hard tha t  i t  
ltnoclied mv hat  off. . . . I observed the position of the Chevrolet un- 
der the truck: the radiator of tlie Chevrolet was jammed up against 
the housing of the truck a t  the back axle. The center of the Chevrolet 
n.as approximately a t  the center of the axle." 

After tthe first impact the driver of the wrecker began to slow down 
and stopped in five to ten seconds - just as the second impact oc- 
curred. Grady Carroll, J r . ,  ~ h o  was riding with Truitt  in the cab 
of the wrecker, testified: "After we got into the fog a little we had 
an impact a t  the rear of the P & G truck. . . . I n  my opinion Mr. 
Truitt  was driving approximately 15 miles per hour. . . . After the 
first impact occurred I opened the wrecker door and jumped out. . . . 
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I don't know what made me realize there was going to be another 
impact . . . I turned to my left. . . . I was half way up the bank when 
the second impact occurred. A piece of flying metal or something 
struck me in the head. The second impact was loud like something 
had been torn up. . . . Over half of the Chevrolet automobile was 
under the truck after the second impact." 

Henry Click Truitt  testified to the following damage to the wreck- 
er: ".is a result of these collisions, the boom assembly on my wrecker 
was broken; this is the boom tha t  elevates back and has cables on i t  
tha t  picks up vehicles. The right rear drum assembly was broke on 
the crane. The cable assemblies were broken. The boom drum that  
the cable wraps around was broken. The boom lock assembly, the 
propeller shaft, the gear, the drive sprocket, the cable guides, the 
boom cables, the universal joints, the jack shaft, the clutch comb 
and the shaft assembly were broken. The crane assembly was bent 
forward and broke from the truck frame. The frame assembly on the 
wrecker was bent. All the bolts in the rear housing, tha t  holds the rear 
housing to the springs, mere broken. Two &foot long log chains 
were broken. Four 7/16" cables and one 3 %  " tow bar were broken." 

The evidence showed extensive damage to  the  Chair Company's 
van. '(The complete undercarriage of the truck (van) ,  tha t  is, the 
dual wheels, axle, bell housing group, and other parts was knocked 
f o r ~ a r d  from the U-bolts. Most of the damage was on the left side." 

The Chevrolet was extensively damaged front and rear. The most 
severe rear-end damage was on the left side. The wrecker, the van, 
and the Chevrolet were on the extreme right side of the  north lane for 
vest-bound traffic. The Ford station wagon was stopped a few feet 
to the rear of the Chevrolet and slightly left. The heaviest damage 
to the station wagon mas to the right front. Before the accident the 
van was attached to the wrecker with the front elevated 15 to  18 
inches above the road surface. After the vehicles came to rest, the 
front of the van had been driven upon the rear of the wrecker's ton7- 
ing assembly and mas eIevated 4Y2 to 5 feet above the road surface. 
The empty van ~veighed 22,000 pounds. 

Photographs of the different vehicles nrere introduced in evidence 
for the  purpose of enabling the witnesses to illustrate their testimony. 
They were not offered and not admitted as substantive evidence. 

All defendants remaining in the case, except Edna Wrenn Scar- 
lett, individually, and as administratrix, offered evidence, a t  the c1o.e 
of which all defendants made motions for judgment of nonsuit, and 
excepted to the court's refusal to allow them. The jury answered 
issues of negligence in favor of the plaintiff and against all defendants 
remaining in the case, and assessed plaintiff's damages a t  $10.000. 
From a judgment on the verdict, the defendants appealed. 



118 I S  THE SUPRElIF; COURT. [258 

Sigmon & Sigmon, by Jesse Sigmon, Jr., for plaintiff, appellee. 
Patrick, Harper & Dixon by Charles D. Dixon, Bailey Patrick, for 

T. E. Landis and C. E. Landis, Trading as Landis Motors, and Henry 
Click Truitt, defendants, appellants. 

Patton & Ervin, by Frank C. Patton, for defendant Scarlett, ap- 
pellant. 

James C. Smathers, Emmett C. Willis, for defendants William 
Lafayette Abernethy, Houston Donne11 Havnaer, and Abernethy's 
Inc., appellants. 

HIGGINS, J. The evidence indicated that  Thomas Wesley Weaver, 
Douglass E. Homer, Russell TTTayne Scarlett, Larry Nelson Scarlett, 
and the plaintiff were riding in the Chevrolet a t  the  time of the 
collisions. All were killed except the plaintiff. He  was a guest passen- 
ger riding in the back seat. 

The personal representatives of Weaver and Houser instituted 
separate civil actions against all the defendants for damages under 
the wrongful death statute. The cases were consolidated and tried 
together. The jury ahsolwd all defendants from liability. On appeal, 
this Court held the record of the trial failed to disclose error. (256 
N.C. 677) This plaintiff was not a party to the former actions and 
hence not bound by the jury's findings. 

I n  this case the jury found the defendants were guilty of actionable 
negligence which caused the plaintiff's injury. From the judgment on 
the verdict, they appealed. 

The defendants T .  E. Landis and C. E. Landis, trading as Landis 
Motors, contended the evidence was insufficient to present a jury 
question as to their actionable negligence and tha t  the court com- 
mitted error in denying their motion to dismiss. I n  passing on their 
motion they must be charged with any negligent failure to have the 
rear of the Chair Company's van properly lighted. Their agent 
attached i t  to their wrecltcr and undertook the towing operation. I n  
order to protect himself from the glare of the van's driving lights, 
he turned them off. This also cut off the tail lamp. However, the 
evidence disclosed that  seven marginal lights in good working order - 
one a t  cach of the four corners and three along the lower margin of 
the van - were burning on the van during the towing operation. I n  
addition, three red reflector lights were installed on each mud guard 
over the rear wheels. The plaintiff alleged failure to have a stop 
lamp as required by G.S. 20-129 ( g ) .  However, the plaintiff's com- 
plaint in Article 14, alleged the van was a 1952 model. Hence i t  was 
not aeected by the stop lamp section which applied only to vehicles 
manufactured since December 31, 1935. The lights displayed on the 
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rear of the van would seem to be sufficient to  warn following motor- 
ists. The ribbon of fog over the stream was extremely dense. But  i t  
was very narrow and covered the road for only a few hundred feet. 
Neither the speed - 10-15 miles per hour - nor the act  of stopping 
after the first impact can be held as actionable negligence. The driver 
of a vehicle involved in an accident is required to stop. G.S. 20-166 
( b ) .  The evidence of negligence on the part  of T. E. Landis and C. E. 
Landis, trading as Landis Motors, was insufficient to be submitted to 
the jury. The trial court committed error in overruling their motion for 
nonsuit. 

The defendant Mrs. Scarlett, both individually and as administra- 
trix, irsists the court committed error in overruling her motion to 
nonsuit a t  the close of all the evidence. I n  following the wrecker and 
the tonred vehicle, the driver of the Chevrolet a t  all times was in the 
proper lane. The speed in the dense fog could not have been great. The 
contact with the rear of the van was relatively light and not enough 
to interfere with Truitt 's operation. The position of the towed vehicle 
was not changed. Truitt  testified: "I was traveling 10-15 miles per 
hour when I felt the impact. I just knew the furniture van had been 
hit. So far as I could tell the first impact did not have any effect 
upon the operation of the truck. By this I mean i t  still rolled free. . . . 
After the second impact . . . I could not move it." 

The evidence fails to show the plaintiff sustained any injury as  a 
result of the first impact. We must conclude from the continued move- 
ment cf the wrecker and the van the Chevrolet was not under the van 
~ ~ h i l e  Truitt  was slowing down. 

All the evidence disclosed that  the "dug out" place in the concrete 
was under the Chevrolet after the second impact. There was debris 
both in front of the Chevrolet, under i t ,  and tfo the rear after the 
second impact. The evidence of Truitt  was explicit tha t  the damage to  
the wrecker was caused by the second impact which drove the front 
of the van into his ~vrecker with such terrific force tha t  i t  caused the 
exten~ive damage which he describes. 

The extensive damage to the undercarriage of the van m7as caused by 
the second impact. This second impact after the slowing don-n opcr- 
ation, consuming five to ten seconds, apparently drove the Chevrolet 
under the vnn with such force tha t  the top was pushed back, the hood 
d r i ~ e n  into the occupants, causing the death of the four and injury to  
the plaintiff. Evidence is lacking tha t  any injury to the plaintiff re- 
sulted from the first impact. 

To make out a case the evidence must show negligence and re- 
sulting damage or injury. Benthall v. Hog Market, 257 N.C. 748; 
TT7ilson v. Geigy, 236 N.C. 566, 73 9.E. 2d 487. The motion for nonsuit 
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by Mrs. Scarlett, individually, and as  administratrix, should have 
been allowed. Gatlin v. Parsons, 257 N.C. 469, 126 S.E. 2d 51; Riddle 
v. Artis, 246 N.C. 629, 99 S.E. 2d 857. 

The evidence permits the inference tha t  Abernethy's Ford station 
wagon crashed into the rear of the Chevrolet, drove i t  under the van, 
shearing off the top more than half way back, injuring the plaintiff 
who v a s  a guest passenger in the back seat, and killing the four other 
occupants. The impact of the Chevrolet upon the rear of the van was 
relatively light. The front of the van was not raised on the wrecker. 
The movement of the wrecker mas free and easy and continued for 
five to ten seconds during which Truitt  brought i t  to a stop. A t  tha t  
instant the Ford station wagon crashed into the rear. The van, weigh- 
ing 22,000 pounds, was driven upon the bed of the wrecker, making a 
shambles of the heavy towing equipment and lifting the front of the 
van from its former position - 15-18 inches in the towing position - 
to an elevation of 4y2 to 5 feet above the road surface. This impact 
caused a piere of steel from the wreckage to strike Carroll who was 
climbing the bank several feet from the road. The Chevrolet was 
driven under the van so tha t  the wrecker and the attached van could 
not be moved. The extent of this nrreckage unquestionably indicates 
excessive speed. Increase in speed multiplies the destructive force 
generated by a moving automobile. Such is nothing more than the 
application of the law of physics. 

The evidence of actionable negligence on the part  of William 
Lafayette hbernethy, Houston Donnell Havnaer, and Abernethy's, 
Inc., n-as sufficient to go to the jury and to sustain the finding of negli- 
gence as to them. Their objections to the court's charge are not sus- 
tained by the record. Error insofar as these defendants are concerned 
is not disclosed. 

On the appeal of T .  E. Landis and C. E. Landis, trading as Landis 
Motors, and Henry Click Truitt ,  the judgment is 

Reversed. 
On the appeal of Edna T'CTrenn Scarlett, individually and as ad- 

ministratrix of Russell Wayne Scarlett, the judgment is 
Reversed. 
On the appeal of William Lafayette hbernethy, Houston Donnell 

Hammer, and .4bernethy's, Inc.. we find 
hTo error. 
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VIRGISIA McCURDY HARRIS v. RICIIBRD FOSTER HARRIS, JR. 

(Filed 21 Sovember 1962.) 

1. Divorce and Alimony 5 16- 
A final order for alimony without divorce ordinarily terminates an 

oraer for subsistence pendcttte l i t e  and renders the findings supporting 
the temporary order inapposite, nevertheless, the court may order that 
the payrients previously allowed as  subsistence pendente lite should be 
continued as  permanent alimony when the final order is based on in- 
dependent findings supported by evidence a t  the final hearing. 

2. Same- 
In  determining the amount of permanent alimony, the court properly 

disregards the fact that the husband is financially irresponsible and had 
spent money in excess of his earnings for a number of years, and properly 
bases his order upon the husband's actual earnings or earning capacity, 
and the needs of the wife and children of the marriage. 

3. Same- 
In awarding alimony without divorce under G.S. 50-16 the court is 

not limited to a one-third part of the husband's net annual income, and 
the amount allowed by the trial court mill not be disturbed in the ab- 
sence of error of law or abuse of discretion. 

APPEAL by defendant from Walker, Special Judge, 5 March Special 
"B" Term 1962 of NECKLENBURG. 

This is a civil action for alimony without divorce on the ground of 
abandonment and failure to provide adequate support for the plaintiff 
and the children born of the marriage between the plaintiff and the de- 
fendant under the provisions of G.S. 50-16. 

The defendant is an insurance salesman with Pilot Life Insurance 
Company. He  is also a broker for other insurance companies. 

Plaintiff alleges that  she and the defendant were secretly married in 
South Carolina on 29 June 1936 and thereafter they had a church 
wedding in Atlanta, Georgia, on 21 August 1937; tha t  they lived to- 
gether as man and wife until 17 Kovember 1960 a t  which time the 
defendant unlawfully abandoned the plaintiff; tha t  since tha t  time 
they have lived separate and apart  and have not resumed the marital 
relationship. 

The defendant has lived in Houston, Texas, for a little over a year. 
Prior to  moving to Texas he lived in Charlotte, North Carolina. 

The plaintiff has earned approximately $3,000 from selling real 
estate since M a y  1961. 

The plaintiff's motion for alimony pendente lite was heard before 
his Honor, Francis 0. Clarkson, on 3 January 1961. Judge Clarkson 
awarded the plaintiff possession of the home in Charlotte, owned by the 
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plaintiff and the defendant as tenants by tile entirety, and ordeled the 
defendant to pay to and in behalf of the plaintiff the follon-ing: Direct 
to the plaintiff the euin of $700.00 per month; the regular monthly 
mortgagc payincnt of $126.53 on the home; city and county taxes on 
said residence; and prciniums on insurance for fire and extended 
coverage on the residence and its contents. 

Subsequently, the defendant was cited by plaintiff to show cause why 
he el~ould not be held in contempt for the violation of Judge Clarkson's 
order. Defendant filed a motion to discontinue or reduce the payments 
under Judge Clarkson's order. Both motions were heard before his 
Honor, J .  B. Craven, Jr., on 4 April 1961. The plaintiff's motion tha t  
the defendant be held in contempt was overruled and the previous 
order of Judge Clarkson was rnodified and an order entered requiring 
the defendant to pay direct to the plaintiff the sum of $400.00 per 
month; the first mortgage payment of $126.53 per month and the 
second mortgage payment of $156.00 per month; city and county taxes 
and the insurance premiums for fire and extended coverage on said 
residence. Judge Craven's order also secured to the plaintiff the 
residence owned jointly by the parties for the use and occupancy of 
the plaintiff and her minor children. 

The defendant was later cited for contempt on 25 September 1961 
and was adjudged by his Honor, George B. Patton, to  be in contempt, 
and was committed. The defendant borrowed funds from his father to 
purge himself of contempt. 

This cause came on for hearing on its merits a t  the above term of 
court and the parties waived trial by jury and the defendant agreed 
tha t  the issues be answered against him, establishing the fact tha t  
the plaintiff and defendant were married as alleged in the complaint 
and tha t  the defendant wilfully abandoned the plaintiff and failed to  
provide the plaintiff and the children born of the marriage with the 
necessary subsistence according to the defendant's means and con- 
dition in life. 

Following the answering of the issues, the plaintiff through her at- 
torney moved tha t  the order theretofore entered by Judge Craven on 
4 April 1961, be continued in full force and effect. The defendant with- 
out filing any petition or motion, made an oral request tha t  the pay- 
ments required by said order be reduced. The defendant was then al- 
lowed to testify in his own behalf and to call the plaintiff to be 
examined as an adverse party. 

After hearing the evidence, the court made the following findings 
of fact: 

"That the defendant is an able-bodied man who voluntarily left the 
jurisdiction of the State of North Carolina; 
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"That his gross income as reported by him the last year of his stay 
in North Carolina was in excess of $26,000; 

"That the records disclose that  he has a wife and two minor children, 
one now a sophomore a t  Duke University and the other a senior 
In high school in Charlotte, who anticipates going to some college next 
year ; 

"The court finds that  the defendant is a man who, by his own ad- 
mission, is a spendthrift and whose expenditures have exceeded his 
income every year for a number of years; 

"The court further finds as a fact that  the defendant is an excellent 
salesman, that  he is a member of the Million Dollar Roundtable Club, 
an exclusive insurance organization, indicating his excellence as a 
salesman ; 

"The court further finds as a fact that  the defendant has made a 
yearly gross income in excess of $21,000 while residing in the State of 
Texas, and that  the defendant * * * stated in open court * * * that  
he anticipates or hopes to exceed his 1960 income this year or next 
year in Texas. 

"The court further finds as a fact that  by the testimony of the de- 
fendant, the reasonable costs of operating the household of the plaintiff 
and the two minor children is in the sum of a t  least $10,000 a year; 

"The court finds that  to reduce the amount of payments heretofore 
ordered by the Honorable J. B. Craven, Jr. ,  would severely penalize 
the wife and minor children born of the plaintiff and defendant; 

"The court further finds that  the defendant voluntarily left the 
jurisdiction of this State; that  he has been found in willful contempt of 
the courts in North Carolina for failing to comply with previous orders 
issued in these proceedings; that  in order to  purge himself of contempt 
he had t o  borow money from his father; 

"The court further finds as a fact that  the defendant has dissipated 
the life savings of his father. 

"Based upon the foregoing findings of fact, the court concludes as a 
matter of law that  the order of April 4, 1961, heretofore entered by 
Honorable J. B. Craven, Jr.  shall be continued in full force and effect. 

"IT IS THEREFORE ORDERED, ADJUDGED AND DE- 
CREED in the sole discretion of the undersigned judge that  the order 
heretofore entered on the 4th day of April, 1961, in this action by the 
Honorable J. B. Craven, Jr. be, and the same is hereby continued in 
full force and effect, pending further orders of the court." 

The defendant appeals from the foregoing order, assigning error. 

Warren C.. Stack,  James L. Cole for appellee. 
W .  Faison Barnes for appellant. 



124 I S  THE SWRENE;  COURT. [253 

DENNY, C.J. Ordinarily, a final order for alimony without divorce 
terminates an order for subsistence pendente  li te.  Yow v. Yow, 243 
N.C. 79, 89 S.E. 2d 867. Likewise, when the facts are investigated and 
findings made as a guide to the court in making temporary allow- 
ances, they do not affect the ultimate rights of the parties a t  the 
final hearing. Peele v. Peele, 216 N.C. 298, 4 S.E. 2d 616. 

On the other hand, when the court on the final hearing finds facts 
based on the defendant's admissions and his testimony given at  the  
hearing, the  court may determine tha t  the relief sought by plaintiff and 
ordered a t  a previous hearing should be continued as permanent ali- 
mony, subject to the further orders of the court. We think from the 
facts found, which are supported by the evidence, tha t  is what was 
done in the court below. 

The defendant contends tha t  the amounts which the order requires 
him to pay are excessive. However, he testified in the hearing below, 
"I do have an idea how much i t  costs to  operate and run the house 
occupied by m y  wife and children per month. About $10,000 a year is 
what they have been living on. * * " ('I')hat is a fair and reasonable 
amount." 

The order of Craven, J., which the court below continued in effect, 
in our opinion, was tantamount to  an order for permanent alimony in 
the amount set out therein, subject to the further orders of the  court. 
This order requires payment by the defendant of $4,800.00 per year for 
the pupport of the plaintiff and the two minor children born of the 
marriage between the parties, both of whom are presumably in college; 
$126.53 per month principal and interest on the first mortgage on the 
home; $156.00 per month on a second mortgage on the home; plus 
taxes in the approximate sum of $500.00 a year;  and premiums on 
fire and extended coverage insurance on the home, the amount of 
which is not given or estimated in the record. These amounts total 
less than $9,000.00, which is more than one thousand dollars less than 
the defendant testified mas a fair and reasonable amount for the 
maintenance of the home and the support of his wife and children. 
Moreover, the defendant would not be relieved of the payment of the 
installments on the mortgages referred to herein or the taxes on the 
property if no order for alimony had been entered. 

The case of Sguros v. Sguros, 252 N.C. 408, 114 S.E. 2d 79, was an 
action instituted for alimony without divorce pursuant to  the pro- 
visions of G.S. 50-16. This Court, speaking through Higgins, J., said: 
"After the trial judge has determined an allowance is justified, the 
amount is left  to his sound judicial discretion, not subject t o  review 
except for abuse or error of lamr. We hold i t  was proper in this case 
to %ward exclusive possession of the home, the furnishings, and the 
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family automobile to the ~vife, and to require the defendant to mak* 
payments on the mortgage in order that  the plaintiff and the children 
may have a place to live. Wright v .  Wright, 216 N.C. 693, 6 S.E. 
2d 335 " 

The defendant contends and insists that  the court below committed 
error in not ascertaining the net current income of defendant and 
1imitir.s any award to one-third thereof, citing G.S. 50-14. The defend- 
ant's evidcnce tends to  show tha t  for many years he has been one of 
the top salesmen for the Pilot Life Insurance Company, earning any- 
vhere from $21,000.00 to $28,000.00 annually. But  it also tends to 
show tha t  he has never lived within his income in recent years. He  
testified that on 31 December 1961 his assets were $77,007.13 and his 
liabilities were $96,686.81. He  further testified tha t  his earnings in 
1960 were $28,000.00 and in 1961 $21,230.78, and tha t  in his oper- 
ations in Texas he expects to reach his 1960 earnings "either this year 
or next." T17hile the defendant testified that  he earned $21,230.78 
in 1961, he also testified that  lie spent $44,612.44 in tha t  year. There- 
fore, if we accept his theory of the law, all that  is required of him is 
to be financially irresponsible and to spend more than he makes and 
as a result thereof he should be relieved of the support and mainte- 
nance of his wife and children. Fortunately, the law does not so re- 
ward such moral and financial irresponsibility. 

It seems clear tha t  while this defendant has the ability and capacity 
to earn a large income, he has not shown any capacity or disposition 
to handle his earnings wisely. 

It v;as said in Conrad v .  Conmd, 252 N.C.  412, 113 S.E. 2d 912, "To 
base an award on capacity to earn rather than actual earnings there 
should be a finding based on evidence tha t  the husband was failing to 
exercise his capacity to earn because of a disregard of his marital 
obligation to provide reasonable support for his wife," citing Davidson 
v .  Davidson, 189 N.C. 625, 127 S.E. 682. I n  the instant case, there is 
a finding both as to the capacity of the defendant to earn as  well a s  
to his actual earnings. Likewise, there is a finding "that the defendant 
is a man who, by his own admission, is a spendthrift and whose ex- 
penditures have exceeded his income every year for a number of 
years." 

The amount of alimony to be allowed pursuant to  the provisions of 
G.S. 50-16 is within the sound discretion of the trial court and its order 
will not be disturbed unless there has been an abuse of discretion. Hall 
v .  Hall. 250 X.C. 275, 108 S.E. 2d 487; Wright v .  Wright,  216 N.C. 
693, 6 S.E. 2d 555 .  

I n  the last cited case it is said: "Except when the allowance is made 
following a decree of divorce a mensa et thoro the court, in making the 
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allowance, is not confined to  a one-third par t  of the defendant's net 
annual income. Anderson  v. Anderson,, 183 N.C. 139, 110 S.E. 863." 

On the record before us, in our opinion the order entered below 
should be upheld, and it is so ordered. 

Affirmed. 

BETTY CAUDLE KIGER v. JASPER THOMAS KIGER. 

(Filed 21 Norember 1962.) 

1. Husband and Wife § 10- 
The right of a married woman to support and maintenance is a proper- 

ty right which she may release by contract executed in conformity with 
the statute, and therefore a separation agreement executed in accordance 
with statute which is fair, just, and reasonable to the wife with regard 
to the conditions and circumstances of the parties a t  the time the a g r e e  
ment is niade, is valid, and the certificate of the officer made pursuant 
to G.S. 62-12(b) is conclusire of the facts therein stated and may be 
impeached only for fraud. 

2. Divome and Alimony § 16- 

A valid separation agreement, including a consent judgment based 
thereon, cannot be ignored or set aside without the consent of the parties 
except as to the provisions for the custody and support of the minor 
children of the marriage, and therefore in a n  action for  alimony without 
divorce cfter the execution of a valid separation agreement by the parties, 
the court is without power to award alimony or counsel fees to the wife 
in the absence of an attack on the validity of the separation agreement, 
or prayer that the payments therein stipulated should be sanctioned by 
order of the court. 

APPEAL by defendant from Johns ton ,  J . ,  a t  Chambers in Winston- 
Salem, North Carolina, on 2 June 1962. From FORSYTH. 

Thi,. is an action for alimony pendente  l i te ,  permanent alimony, 
custody of the minor children born of the marriage between the plain- 
tiff and defendant, and counsel fees, pursuant to the provisions of 
G.S. 50-16. 

The plaintiff and the defendant w r c  married on 21 December 1946 
and t!lere were two children born of the marriage, to wit, Charlie 
Thomns Kiger, age 12, and Martha Jane Kiger, age 10. These children 
reside with the plaintiff. 

The plaintiff alleges adultery on the part  of the defendant as grounds 
for her action. The defendant in his answer pleads a deed of separation 
dated 16 September 1961, signed by the plaintiff and defendant, as a 
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bar to the court's power to award permanent or temporary alimony. 
The deed of separation was duly executed before a justice of the 
peace as required by G.S. 52-12. 

The deed of separation gives to each of the contracting parties the 
right to live separate and apart  from the other, a s  if the respective 
parties were sole and unmarried. It further provides tha t  the parties 
may carry on and engage in any employnient, business, or profession, 
and tha t  the same shall be for the use and benefit of the respective 
parties as if he or she were sole and unmarried. 

The defendant, the party of the first part  in the separation agree- 
ment, bound himself to do the following things for and on behalf of 
the plaintiff, the party of the second part, and the children born of 
the marriage: To  deed or convey to her the house and lot on North 
Carolina Highway No. 8 in fee simple, together with all household 
and kitchen furniture in the same; one 1955 Ford automobile; to pay 
his wife, Betty Caudle Kiger, the sum of $10.00 per week for each 
of their children until said children become eighteen years of age; 
to pay all doctor bills for said children until they become eighteen 
years of age; to pay the 1961 county taxes on the home, and any en- 
cumbrances against said house and lot so that  the wife will own the 
property free of debt. 

The separation agreement contains this further provision: "The said 
wife agrees tha t  in the event a suit for divorce should be instituted 
either by the wife or the husband, she will not pray the court, or 
otherwise ask for counsel fees, alimony pendente lite,  or subsistence of 
any character for herself." 

It was stipulated in the hearing below tha t  the defendant paid 
$20.00 each week for the support of his children, beginning with 
21 September 1961 through 28 October 1961; tha t  beginning with 4 
November 1961 and continuing each and every week through 1 June 
1962, the defendant paid $30.00 each week for the support of his 
children. 

It was also stipulated tha t  the defendant has a net take-home pay 
from Hanes Hosiery Mills of $62.00 per week, or $268.67 per month. 

It was further stipulated a t  the time of the hearing below tha t  
the defendant was obligated to make the following payments: $38.00 
a month to  the Hanes Hosiery Credit Union for balance due on the 
Ford automobile conveyed to  plaintiff (this loan was paid in full in 
August 1962 if the defendant paid all installments when due) ; $37.64 
a month to  the First Federal Savings and Loan Association to liquidate 
the balance due on the encumbrance on the house and lot conveyed to 
plaintiff (the balance due on this loan will be liquidated in September 
1963 if all installments are paid when due) ; $28.00 a month to the 
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Family Finance Corporation on a loan for furniture purchases made 
prior to the beparation of the parties and conveyed to  the plaintiff 
(the balance on this loan on the date the order was signed below was 
$196.00) ; $14.00 per month on a television purchased prior t o  the 
separation and conveyed to  the plaintiff (the unpaid balance a t  the  
time the order was signed below was $216.00) ; and $3.50 per month 
on a hospital and surgical policy which the defendant is carrying on 
his children. 

Tht! court below, in light of the evidence and stipulations, found 
facts and entered an order awarding the plaintiff alimony as  follows: 
"$30.00 per week beginning June 8, 1962 and on each Friday there- 
after until the first Friday in August 1962; $35.00 per week beginning 
the first Friday in August 1962, and a like amount thereafter until 
the first Friday in September 1963; $45.00 per week beginning the 
first Friday in September 1963, and a like amount during the pendency 
of this action or until the furhher order of this court * " *." 

The order further requires the defendant to  pay counsel fees to 
plaintiff's counsel in the sum of $100.00; to maintain and make pay- 
ments on the home and automobile each month a s  such payments 
become due. Custody of the minor children born of the marriage was 
awarded to  plaintiff with reasonable visitation privileges for the 
defendant. 

The defendant appeals, assigning error. 

R. Kason Keiger for plaintiff appellee. 
Deal, Hlitchins & Minor,  and E d u i n  T .  Pullen for defendant ap- 

pellant. 

DENNY, C.$J. Since the decision in ilrchbell v. Archbell, 138 K.C. 
408, 74 S.E. 327, this Court has upheld separation agreements when- 
ever a fair, juqt and reasonable provision has been made for the wife, 
having due regard to the condition and circumstances of the  parties 
a t  tdhe time the agreement was made, and when the agreement has been 
csecutcd in the manner required by law. 

The right of a married woman to support and maintenance is held 
in this jurisdiction to be a property right. Archbell v. Archbell, supra; 
Wal ton  v. Wal ton ,  178 S . C .  73, 100 S.13. 176; Smith  v. Smi th ,  225 N.C. 
189, 34 S.E. 2d 148, 160 X.L.R. 460; Daughtry v Daughtry,  225 N.C. 
358. 34 8.E. 2d 435; Bolin v. Bolin, 246 N.C. 666, 99 S.E. 2d 920. 

The right of support being a property right, the wife may release 
such riglit by contract in the manner set out in G.S. 52-12. I n  the 
acknovledgment and execution of sue11 contracts, the certificate of the 
officer is made by statute conclusive of the facts therein stated but 
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may be impeached for fraud as other judgments may be. G.S. 52-12, 
subsection ( b ) .  

The provisions of a valid separation agreement, including a consent 
judgment based thereon, cannot be ignored or set aside by the court 
without the consent of the parties. Such agreements, including consent 
judgments based on such agreements with respect to  marital rights, 
however, are not final and binding as to the custody of minor children 
or as to  the amount to be provided for the support and education of 
such minor children. Holden v. Holden, 245 N.C. 1, 95 S.E. 2d 118. 
Otherwise, the parties to a valid separation agreement are remitted t o  
the rights and liabilities under the agreement or the  terms of the con- 
sent judgment entered thereon. Lentz v. Lentz, 193 N.C. 742, 138 S.E. 
12; Brown v. Brown, 205 N.C. 64, 169 S.E. 818; Turner v. Turner, 203 
N.C. 198, 170 S.E. 646; Davis v. Davis, 213 K.C. 537, 196 S.E. 819; 
Holden v. Holden, supra. 

The agreement involved herein has not been attacked by the plain- 
tiff on the ground of fraud or coercion in its procurement or execution, 
consequently, so long as i t  stands unimpeached, the parties are bound 
thereby. 

We do not concur in the plaintiff's contention tha t  the case of 
Butler v. Butler, 226 K.C. 594, 39 S.E. 2d 745, supports the ruling 
of the court below in awarding the plaintiff a lmony and counsel fee;, 
notwithstanding the fact that  a separation agreement had been enter- 
ed into. I n  the Butler case the separation agreement contained the 
following provision: "Each party hereto reserves the right to appeal 
to the Resident Judge of the Second Judicial District of Yorth Caro- 
lina for a revision in the amount to be paid t o  the said wife, either for 
the joint support and maintenance of the said wife and the said Robert 
Allen Butler, or solely for the support and maintenance of said wife." 
The Butler case is not controlling on the facts presented on this record. 

Likewise, we do not concur in the view of plaintiff's counsel to  the 
effect tha t  the separation agreement executed by the parties to  this 
action left the question of support open for the court to adjudicate. 

We hold tha t  i t  is implicit in the separation agreement tha t  the 
wages earned by the respective parties after the separation, and any 
profits realized from any business or profession, were to be for thz 
use and benefit of the party earning the wages or making the profits. 
"as if he (or she) were sole and unmarried." This language runs 
rounter to the plaintiff's contention. Furthermore, the wife, the plain- 
tiff herein, expressly agreed to the following statement in the sepa- 
ration agreement: "The said wife agrees tha t  in the event a suit for di- 
vorce bhould be instituted either by the wife or the husband, she will 
not pray the court, or otheruise ask for counsel fees, alimony pendente 
lite, or subsistence of any character for herself." (Emphasis added) 
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Therefore, we hold tha t  the plaintiff is bound by the terms of the 
separation agreement dated 16 September 1961 and the court below 
was without power to award alimony and counsel fees to plaintiff in 
the absence of an attack on the validity of the separation agreement. 

It may be that  the defendant is infatuated with another woman, as  
alleged in the complaint, which is denied in the answer, even so, the 
evidence on this record tends to show tha t  beginning with November 
1961 and up to the time of the hearing below, the defendant, with a 
net income of $268.67 per month, has expended $251.14 each and every 
rnonth for the support of his minor children or in making payments on 
indebtedness outstanding against the real and personal property con- 
veyed to the plaintiff under the terms of the separation agreement, 
leaving only 517.53 a month from his net earnings for his own living 
expenses, which has made i t  necessary for the defendant to move in 
and live with his father and to  depend on his father for room and 
board. Cf. Davidson v. Davidson, 189 N.C. 625, 127 S.E. 682. 

The order entered below is set aside except as  to  custody, about 
which there is no controversy. The  additional relief sought will be 
denied unless the plaintiff recasts her pleadings and raises questions 
not now raised by the present pleadings. 

Error & remanded. 

MARTHA C. WSLSTON v. 
T H E  ATLANTIC CHRIST?AN COLLEGE (INCORPORATED ) . 

(Filed 21 Xovember 1962.) 

1. Husband and  Wife § 14- 
Where husband and wife convey lands held by the entireties to a 

trustee. rvho in turn reconveys to them as tenants in common, but the 
deed to the trustee is void because of failure to comply with the re- 
rl~~irements of G.S. 52-12, the estate by entireties is not disturbed not- 
withstanding the misconception of the parties as  to the nature of their 
title, and upon prior death of the husband, nothing else appearing, the 
wife becomes the sole owner a s  surviving tenant. 

2. Wills § 7- 
Where husband and wife own land by the entireties, but mistakenly 

believe that  they own the land in question as tenants in common, 
and execute a joint will under which the husband devises a life es- 
state in one-half of the land to the wife with remainder to a college, and 
the wife devises a life estate in one-hfilf of the land to the husband with 
remainder to certain of her kin, and the husband thereafter dies, held, 
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the wife obtains title to the entire land as  survivor and may revoke or 
change her devise of t'ne property, since the reciprocal provisions with 
regard to a life estate do not amount to a contractual agreement pre- 
cluding revocation. 

3. Wills § 63- 
Where husband and mife own land by the entireties and the husband 

bequeaths her certain personalty and devises one-half of the land to n 
named beneficiary after a life es:ate to the wife, and it  is apparent 
that  the devise was made under the mistaken belief that they owned the 
land a s  tenants in common, the wife is not put to her election, since in 
such instance there is no intention on his part to devise to another 
property nrhich belonged to her, and thus put her to her election. 

APPEAL by defendant from Paul, J. ,  June Civil Term 1962 of WIL- 
SON. 

T ~ L  plaintiff instituted this action on 6 April 1962 for the purpose 
of quieting title to real estate described in the complaint. The defend- 
ant  alleges and contends tha t  the plaintiff is estopped to  deny the 
defendant's title by reason of a contract between the plaintiff and her 
late husband under the terms of which the defendant was a beneficiary. 

Prior to November 1950, the plaintiff and TI7alter L. Walston owned 
the four parcels of land described in the complaint as  tenants by the 
entireties. As husband and mife they executed a deed dated 24 Kovem- 
ber 1950 to Silas Lucas, Trustee, for the four parcels of land, with the 
understanding and agreement that  he would reconvey the property to 
them as tenants in common. This deed to the Trustee was not exe- 
cuted as required by G.S. 52-12. The Trustee, on 24 November 1950, 
attempted to reconvey the property to plaintiff and her husband as 
tenants in common. These deeds mere duly recorded in the office of 
the Register of Deeds of TT7ilson County. 

On 10 March 1951, the plaintiff and her husband executed a joint 
will which is set out in the record. I n  this will, Walter L. Walston de- 
vised all his rights, title and interest in and to his real property, in- 
cluding the one half interest in the property described in the deed of 
Silaq Lucas to f a l t e r  L. Walston and wife, Martha C. Walston, as 
tenants in common, dated 24 November 1950, to his wife for life, and 
the remainder upon termination of her life estate to the Trustees of 
The Atlantic Christian College Endon-ment Fund and their suc- 
cessors. 

The testator bequeathed all his personal property subject to n 
bequest in Item 111 of the rvill to his ~vife. The n-ife, plaintiff herein, 
dev~sed all her right, title and interest in and to her real property, in- 
cluding the one half interest conveyed to JJTalter L. Walston and wife, 
l l a r t h a  C. Walston, as tenants in common, to her husband for life, 
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and the remainder upon termination of the life estate to  her brothers 
and sisters, naming them. She bequeathed her personal property to the 
husband, but if she survived him she bequeathed her personal property 
to her brothers and sisters subject to the bequest contained in Item 
I11 of the will. 

Ka l te r  L. Walston died 17 ;"\larch 1951 and the will referred to here- 
in was probated in the office of the Clerk of the Superior Court of 
Wilson County as the last will and testament of TT7alter L. JYalston, 
deceased, on 20 March 1931. 

The plaintiff and Branch Banking and Trust Company of TT7ilson 
qualified as coexecutors of the aforesaid will. The final account showed 
tha t  Mrs. TT'ilson received the balance. of the personal property in the 
estate of a value of 8-1-,931.5S. =In inheritance t a s  return was filed by 
the esccutors showing the remainder interest of the College in said 
real estate as having a value of $5,606.17. 

The plai~ltiff, called as an a d ~ e r s e  \Titnew, testified tha t  she knew 
her husband's property was going to The Atlantic Christian College 
a t  the time she signed the will and tha t  she and her husband agreed 
on all provisions in the will except the provisions under which the 
College would receive a remainder interest. 

The appellant concedes tha t  the deed to Silas Lucas, Trustee, was 
null and void. 

The parties waived a trial by jury and agreed tha t  the  court might, 
from the stipulations rnade in open court and entered in the record, 
the admissions in the pleadings, and the evidence offered by the parties 
a t  the trial, makc its findings and enter judgment accordingly. 

Among other things, the court found as a fact that,  "The plaintiff has 
made no contract as alleged in the defendant's answer. She llas made no 
contract binding her to a joint will with her husband, Walter L. Wal- 
ston, nor any affecting the title to the real estate described in the  
complaint." 

The court further found as  a fact tha t  plaintiff was not required by 
the will of Walter L. TValston t o  make an election. 

The court concluded as  a matter of lam that  the plaintiff is the 
owner of the land described in the complaint, and tha t  the defendant's 
claim to a reminder in fee to  a one half undivided interest therein sub- 
ject to a life estate in such interest in the plaintiff is invalid and is a 
cloud on the plaintiff's title. 

Judgment was accordingly entered and the defendant appeals, as- 
signing error. 

Gardner, Connor R. Lee for plaintiff appellee. 
Llicas, Rand & Rose for defendant appellant. 
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DENXI., C.J. It is evident tha t  a t  the time Walter L. Walston and 
his wife, Martha C. Walston, executed a joint will, both of them were 
under the impres4on that  they owned the real property involved as 
tenants in common. It is further evident tha t  the  plaintiff was under 
that  impression when the inheritance tax return was filed by the co- 
executors of TJTalter L. Walston's estate. Even so, this misconception 
with respect to the manner in which the plaintiff and her husband held 
title to the real property involved a t  the time the joint will was 
executed did not change in any respect the manner in which title was 
actually held by them. The deed from Walston and wife t o  Lucas, 
Trustee, not having been executed pursuant t o  the requirements of 
G.S. 52-12, was a nullity. It follows, therefore, tha t  the deed from 
Lucas. Trustee, purporting to reconvey the property to Walston and 
wife as tenants in common was ineffective to convey title. Honeycutt v. 
Bank, 242 N.C. 734, 89 S.E. 2d 598. 

Since the deed from Walston and wife to Lucas, Trustee, was not 
executed and acknowledged as required by G.S. 52-12, the estate by 
the entireties was not destroyed, and upon the death of Walter L. 
Walston, his wife, Martha C. TJTalston, nothing else appearing, became 
the sole owner as surviving tenant, with no right, title or interest of any 
kind passing to his executors for the benefit of creditors or devisees 
under his will. Honeycutt v. Bank, supra, and cited cases. 

1. Did the court commit error in finding as a fact tha t  under the 
terms of the joint will in question there was no contractural intent 
on the part  of the plaintiff tha t  affected the title to the real estate 
described in the complaint? 2. Did the terms of his will impose the 
doctrine of election upon the plaintiff? The court below answered 
both questions in the negative, and we concur. 

It is da ted  in Anno - Joint. Mutual, or Reciprocal Wills, 169 A.L.R., 
a t  page 22. "The genera1 rule is tha t  a will jointly executed by two 
persons, being in effect the separate will of each of them, is revocable 
a t  any time by either one of them, a t  least where there is no contract 
that  the joint will shall remain in effect " " "," citing Ginn v. Edmunrl- 
son. 173 N.C. 85, 91 S.E. 696. 

I n  Ginn v. Edmundson, supra, where a husband and wife made 3 
joint will disposing of property held as tenants by the entireties, i t  
was held that  the survivor could revoke the will a t  pleasure and take 
the property free of the will. The Court said: "-4 joint or conjoint mill 
is a testamentary instrument executed by two or more persons, in 
pursuance of a common intention, for the purpose of disposing of their 
severel interests in property onwed by them in common, or of their 
separate property treated as a common fund, to a third person or 
persons, and a mutual or reciprocal will is one in which two or more 
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persons make mutual or reciprocal provisions in  favor of each other. 
( I * * *  (1)n the absence of contract based upon consideration, such 

wills may be revoked a t  pleasure. * * * 
"The will before us belongs to the class of joint or conjoint wills, 

as i t  is a disposition of the property owned by the husband and wife 
by the entireties to third persons, and t<here is no reason why the wife 
could not, af ter  the death of her husband, revoke the will and dispose 
of the property as if i t  had not been signed by her." 

I n  Clements v. Jones, 166 Ga. 738,144 S.E. 319, the Court said: "The 
general rule is * " * that  if two persons execute wills a t  the same time, 
either by one or two instruments, making reciprocal dispositions in 
favor of each other, the mere execution of such wills does not impose 
such c? legal obligation as will prevent revocation. * ' * ( T ) o  enable 
one to invoke the intervention of equity, i t  is not sufficient tha t  there 
are wills simultaneously made, and similar in their reciprocal pro- 
visions; but the existence of a clear and definite contract must be 
alleged and proved, either by proof of an  express agreement, or by 
unequivocal circumstances." 

It is said in 97 CJS., Wills, section 1367, page 301: (' ' * * (TI he 
agreement, in order to make the wills mutual, and to be enforceable, 
must be more than a mere agreement to make wills, or t o  make the 
wills vhich in fact are made: i t  must involve the assumption of an 
obligation to dispose of the property as therein provided, or not to  
revoke such wills, which are to remain in force a t  the death of the 
testators." 

We hold tha t  the provision in the respective wills of Walter L. 
Walston and his wife, Martha C. Walston, devising a life estate to the 
survivor, is not a provision tha t  adversely affected the plaintiff's title 
to the real estate involved in this appeal. The joint will of Walston and 
wife is tantamount to  separate wills although contained in a single 
instrument. Moreover, these wills do not purport to  be reciprocal or 
mutual with respect to  the disposition of the remainder interest in the  
real estate involved . 

I n  the case of Renton v. Alexander. 224 N.C. 800, 32 S.E. 2d 584, 
this Court said: " " " * The inference of election arises only from the 
assumption tha t  the  devise related to the  land of the  wife. The in- 
tention to put the donee to an election cannot be imputed to a testator 
who. as one of the supposedly alternate gifts, attempts t o  devise prop- 
erty which he mistakenly believes to be his own, and so describes it, 
whereas, in reality, i t  is the property of another. * ' * I t s  significance 
here cannot be ignored. It is strong evidence of the fact tha t  the 
testator really supposed the land to  be his own, or t h a t  he had a dis- 
posable interest in it, and was not conscious " * * of an attempt to 
devise the land of his wife." 
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Likewise, in Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29, this Court 
Said: " H ' " The intent to put the beneficiary to an election must clear- 
ly appear from the will. Rich v. Morisey, 149 N.C. 37, 62 S.E. 762; 
Bank v. ;2fisenheinzer, 211 N.C. 519, 191 S.E. 14; Page on Wills, Vol. 
4, p. 1347. The propriety of this rule especially appears where, in 
derogation of a property right, the will purports to dispose of property 
belonging to the beneficiary and, inferentially, to bequeath or devise 
other property in lieu of it. 

"Our train of reasoning is not complete without adding tha t  if, upon 
a fair and reasonable construction of the will, the testator, in a 
purported disposal of the beneficiary's property, has mistaken i t  to  be 
his own, the law mill not imply the necessity of election." Elmore v. 
Byrd, 180 N.C. 120, 104 S.E. 162; Benton v. Alexander, supra; Byrd 
v. Patterson, 229 N.C. 156, 48 S.E. 2d 45. 

I n  our opinion, there is nothing in the will of Walter L. Walston 
from which i t  can be inferred tha t  he intended to devise or bequeath 
anything to his wife in said will in lieu of her legal interest as a tenant 
by the entireties in the land involved. Therefore, we hold tha t  she is 
the absolute owner of the land involved, irrespective of whether or not 
she revokes or affirms the joint will signed by her and her husband. 

In  light of the facts in this case and the authorities cited herein 
and the conclusion reached, the judgment of the court below is 

Affirmed. 

ATHLYN B. LANGFORD v. MIDGIE L. SHU. 

(Filed 21 November 1962.) 

1. Negligence § 1; Torts 8 1- 
Where a person perpetrates a practical joke on another with the in- 

tention of subjecting the victim to fright, and the circumstances a re  such 
that injurious consequences a re  reasonably foreseeable to the victim in 
his natural attempt to flee, the person perpetrating the joke may be 
held liable for such injuries notwithstanding that injury mas not intended 
and notwithstanding the absence of hostility. 

2. Negligence § 24a- 

The evidence disclosed that  two small boys possessed a box labeled, 
"Danger, African Mongoose, Live Snake Eater," which box was so con- 
trived that a fox tail would be released by a spring when the lid was 
opened, and that when plaintiff, a neighbor, came to visit, the boys induced 
her near the box and suddenly released the fox tail therefrom, causing 
plaintiff, in attempting to escape what she thought was a live animal, to 
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stumble against a brick wall, resulting in personal injury. Held:  Whether 
injury to plaintiff mas reasonably foreseeable under the circumstances 
is a question for the jury. 

3. Paren t  a n d  Child 5 7- 
A parent is not liable for the torts of the child solely by reason of the 

relationship, but where the parent participates with the child in the 
commission of the tort or fails to esercise control over the child under 
circumstances from which i t  is reasonably foreseeable that  the child will 
likely inflict injury, the parent may be liable. 

4. Same- Evidence of parent's participation i n  to r t  committed by h e r  
children held sufflcient f o r  jury on  question of parent's liability. 

Defendant's small sons were in possession of a box labeled "Dangeu, 
African l\Iongoose, Lire Snake Eater," inside of which was a fox tail 
released by a spring when the lid of the box was opened. The evidence 
further tended to show that  defendant knew of the practical joke, and 
that  when plaintiff, a neighbor, came to visit, helped set the stage for 
the perpetration of the joke on plaintiff by her answers to  plaintiff's 
questions concerning the box, and stood by while the boys induced plain- 
tiff near Ihe box and sprang the joke, resulting in personal injury to 
plaintiff in her attempt to flee. Held: The evidence permits a finding by 
the  jury  that defendant participated in the perpetration of the joke with 
her boys and knew or should have known that, in the absence of positive 
action on her part, her children mould perpetrate the joke on plaintiff, 
and therefore defendant's motion to nonsuit should have been overruled. 

5. Negligence § 33- 

Where FI risitor is injured a s  a result of a practical joke, liability 
for such injury is predicated upon the positive acts of defendant in 
perpetrating the joke, irrespective of the locale, and therefore the  law 
relating to the condition and use of premises and liability to a licensee 
or inritee is inapposite. 

APPEAL by plaintiff from Pless, J., June 4, 1962 Regular Civil "B" 
Term of MECKLENBURG. 

This civil action to recover damages for personal injuries was dis- 
missed by judgment of nonsuit a t  the close of the plaintiff's evidence. 
Tha t  ruling presents the only question on appeal. 

Plaintiff and defendant are next door neighbors. On the afternoon of 
hlarch 11. 19G1, A h .  Langford, the plaintiff, came to visit Mrs. 
Shu, the defendant. ,4s was her custom, she came by may of the back- 
yard. Mrs. Shu rvas busy in the kitchen and plaintiff entered the house 
through the screened back porch. As she entered, to her left on the 
porch was a picnic table ~i- i th  two benches, a chair and a lounge; on 
her right was a wicker couch. Beside the couch was a doorn-ay into the 
kitc!len. The furniture arrangement did not leave much "walking 
space" on the porch. When plaintiff entered the porch she saw on the 
picnic table a wooden box which was labeled "Danger, African Mon- 
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goose, Live Snake Eater." Plaintiff walked past the box into the 
kitchen and said to Mrs. Shu, "M7hat in the worId have you got on the 
back porch?" Defendant told her tha t  i t  was a mongoose which a man 
had given to her husband for their children. Mrs. Langford then asked 
defendant what she was going to feed i t  and the reply was, "It eats 
snake.." Plaintiff and defendant had previously "discussed snakes, 
bugs, and so forth," and plaintiff had told defendant tha t  she was 
afraid of them. Defendant told plaintiff to look a t  the box; tha t  i t  
would not hurt her. 

The two Shu children, boys aged nine and eleven years respectively, 
were in the next room. Hearing this conversation between their mother 
and Nrq. Langford, and realizing tha t  plaintiff had not seen "the box 
demonstrated," they came eagerly into the kitchen. The mongoose was 
in reality only a fox tail. Mrs. Shu, who was called as plaintiff's first 
witness, testified: "In order to show the box to someone, you have 
them standing a t  tha t  end of the box, tha t  is, the end of the box with 
the x i r ~  mesh over it. . . . iT)he  lever is released with a spring, and i t  
sn~ings open and that  is when i t  comes out." 

The defendant's boys urged plaintiff to go out on the porch and 
look 2t the mongoose. Plaintiff declined to get near the box because 
she was afraid of snakes. When she started to go home she stopped in 
the kitchen door four to five feet from the box, still refusing "to get 
near that  thing." Steve, the older boy, had been poking into the box 
with 2 stick which he then held in his hand. Plaintiff cautioned him 
not to hold that  portion of the stick which had been in the box 
becawe "it was dirty down in the box where the animals and snakes 
were." &\bout tha t  time Steve released the spring on the box. With a 
whoosh and a screech, a furry object, which plaintiff believed t o  be 
an animal, sprang out a t  her. She jumped back and turned to  run. 
There was so little room on the porch that she hit the lounge and 
stumbled back into a brick wall of the house. tearing a cartilage in 
her lcft knee. After extensi~e and painful treatments were ineffectual, 
an oyrat ion was required to repair t h ~  damage. Plaintiff spent sixty- 
three days in the hospital, endured much suffering and inconvenience, 
and incurred medical bills in the sum of $2,219.88. 

.%ccording to the plaintiff, Mrs. Shu had stepped out on the porch 
a t  the time Steye released "the mongoose." According to  Mrs. Shu. 
she m-a. still in the kitchen, only a step from the porch, but  she couId 
hear the conversation between the children and Mrs. Langford, De- 
fendant stepped out and saw "the mongoose" as i t  came out of the box 
in front of plaintiff. 

McDougle, Ervin, Hornclc A Snepp nnd C. Eugene McCartha for 
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plaintiff, appellant. 
Boyle, Alexander & Wade for defendant, appellee. 

SHARP, J .  This case involves a practical joke which caused unin- 
tended injury. However, the fact  that  i t  is a practical joke which 
is the  cause of an injury does not excuse the perpetrator from liabili- 
t y  for the injuries sustained. 52 Am. Jur., Torts, Sec. 90; 86 C.J.S., 
Torts, Sec. 20. Where voluntary conduct breaches a duty and causes 
damage i t  is tortious although without, design t o  injury. 62 C.J., Torts, 
Sec. 22. 

If an  act  is done with the intention of bringing about an  appre- 
hension of harmful or offensive conduct on the part  of another person, 
i t  is immaterial that  the actor is not inspired by any personal hostility 
or the desire to injure the other. See Annotation, Right of Victim of 
Practical Joke to Recover Against its Perpetrator, 9 A.L.R. 364. 

I n  Johnston v. Pittard et  al, 62 Ga. App. 550, 8 S.E. 2d 717, six 
defendants, as a practical joke, persuaded plaintiff to go with them 
to a house in the country to see "some wild women." When they ar- 
rived a t  their destination, a vacant farm house, a man yelled from 
within and two shots mere fired in plaintiff's direction. He "ran in 
desperation and fear of his life and fell into a ditch as a result of 
which he sustained injuries." The Court of Appeals, in ordering a new 
trial after verdict for the defendants, held tha t  the defendants would 
be liable if they should have foreseen tha t  injurious consequences to 
the plaintiff were the natural and probable result of their conduct and 
tha t  this was a question for the jury. 

I n  Lewis v. Woodland et nl, 101 Ohio App. 442, 140 N.E. 2d 322, 
plaintiff sought damages for a back injury which occurred while she 
was a guest in the automobile of the defendant Jones when she jumped 
with fright after defendant Woodland dropped a life-like rubber lizard 
in her lap. She alleged tha t  the act of Woodland was the result of a 
preconceived plan of both defendants to frighten her and cause her to  
react suddenly and violently. The jury returned a verdict in favor 
of the plaintiff against both defendants. The court ruled tha t  '(the 
question of foreseeability of the consequences of the defendants' 
perpetration of a joke was properly for' consideration by the jury. . . ." 
I n  the syllabus by the court i t  is said: 

W h e r e  a person's conduct is such as to  frighten or cause an 
emotional disturbance to  another, which the former should recog- 
nize as involving an unreasonable risk of bodily harm, the fact 
tha t  the harm results solely from the internal operation of the 
fright does not protect the former from liability. 
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"Once i t  is shown that  a person charged with frightening an- 
other should have anticipated tha t  some injury would likely result 
from his conduct, . . . responsibility attaches for all consequences 
naturally resulting from the former's conduct . . . although it 
might not have been specifically contemplated or anticipated." 

The defendant in the instant case owed to the plaintiff the duty 
not to  subject her to a fright which, in the exercise of due care or 
reasonable foresight, she should have known was likely t o  result in 
some injury to her. Kirby v. Stores Corp., 210 N.C. 808, 188 S.E. 625. 
Restatement of Torts, 1177, Sec. 436; Lewis v. Woodland, supra. The 
purpose of the box labeled "Danger, African hlongoose, Live Snake 
Eater"  as to produce sudden fright and to cause the affrighted person 
to  recoil violently. The degree of fright generated would depend upon 
the fortitude of the individual victim. 

Had the defendant herself demonstrated the box and sprung the 
t rap which released the fake mongoose, there is no doubt tha t  i t  would 
be for the jury to say vhether or not she should have reasonably 
foreseen that  some injury might result to  the plaintiff from the 
perpetration of her joke. The question now arises whether the defend- 
ant  is liable for the act of her eleven-year-old boy who released the 
furry object which frightened plaintiff into precipitous flight and 
caused her injury. 

North Carolina is in full accord with the common-law rule tha t  
the mere relation of parent and child imposes on the parent no liability 
for the torts of the child. The parent is not liable merely because the 
child lives a t  home with him and is under his care and control. Apart 
from the parent's own negligence, liability exists only where the 
tortious act is done by the child as the servant or agent of the parent, 
or where the act is consented to or ratified by the parent. A parent 
is liable for the act of his child if the parent's conduct mas such as 
to render his own negligence a proximate cause of the injury com- 
plained of. I n  such a case the parent's liability is based on the ordinary 
rules of negligence and not upon the relation of parent and child. 39 
.4m. Jur., Parent and Child. 8 ~ .  5 5 .  Furthermore, "a parent may be 
liable for the consequences of failure to exercise the power of control 
~yhich he has over hip children, where he knows, or in the exercise of 
due care should have known, that  injury to another is a probable 
consecyence. . . . Failure to restrain the child, i t  is said, amounts to n 
sanction of or consent to his acts by the parent. . . . (A)s  in all negli- 
gence cases, the issue in the last analysis is whether the parent 
exercised reasonable care under all the circumstances. . . ." 39 Am. Jur., 
Parent and Child, Sec. 58; See also 67 C.J.S., Parent and Child, Sec. 
68. 
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I n  Lane v. Chatham, 231 K.C. 400, 111 S.E. 2d 598, this Court 
in an opinion by Bobbitt ,  J .  fully considered the liability of parents 
for the torts of their child. I n  tha t  case the parents had entrusted their 
nine-year-old son with an air rifle with which he injured the plaintiff. 
There was evidence tha t  the mother knew the boy had shot a t  others 
before; there was no evidence tha t  the father knew this. I n  sustaining 
a verdict against the mother, the Court said tha t  a parent was negli- 
gent, and therefore liable, if under the circumstances he "could and 
should, by the exercise of due care, have reasonably foreseen tha t  thc 
boy was likely to use the air rifle in such manner as to cause injury, 
and failed to exercise reasonable care to  prohibit, restrict or super- 
vise his further use thereof." 

Defendant in this case set the stage for her children's prank; she 
aided and abetted it by her answers to the plaintiff's questions about 
the box. Defendant had seen the box demonstrated and she knew, 
as only the mother of boys aged nine and eleven could know, tha t  
unless she took positive steps to prevent it, they would not let such 
a wary and apprehensive prospect as Mrs. Langford escape without 
a demonstratjon. To  reach any other conclusion would be to ignore 
the propensities of little boys who, since the memory of a man 
runneth not to the contrary, have delighted to stampede timorous 
ladies with snakes, bugs, lizardq, mice and other rewarding small 
creatures which hold no terror for youngsters. It is implicit in this 
e~ridcnce tha t  defcndant expected to enjoy the joke on her neighbor 
as much as the children, and tha t  she participated in the act ~v i th  them. 
To say that she should not have expected one of the boys to  spring 
"the nlongooqe" on plaintiff would strain credulity. 

Defendant (,ontends tha t  the plaintiff, when she came visiting, Jvas 
a mere licensee, itfurrell 21. Handley ,  245 N.C. 559, 96 S.E. 2d 717, 
and that  defendant o m d  plaintiff no duty to keep her premises in a 
safe and suitable condition for caller. Suffice i t  to sap that plaintiff's 
injurics did not arise from any defect or condition of the premises. 
They were not due to passive negligence or acts of omiwion. Pa.ford 
v. Construction Co., 217 N.C. 730, 9 S.E. 2d 408. Plaintiff's status as x 
licensee is immaterial to the decision of this case. 

Talien in the light most favorable to the plaintiff the evidence 
would permit the jury to find tha t  defendant approved and participated 
in the practical joke her children plnycd on the plaintiff; tha t  defend- 
ant  knew plaintiff was afraid of snakes and of the contents of the bos 
which defendant had told her contained a mongoose which ate live 
snakes; that  in the exercise of due care defendant could have reason- 
ably foreseen tha t  if a furry object, came hurtling from the box 
ton-ard plaintiff she would b ~ c o m e  9 0  frightened tha t  she was likely to  
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do herself some bodily ha,rm in headlong flight. I n  our opinion, and we 
so hold, the evidence makes out a case for the jury. 

The judgment of the court below is reversed. 
Reversed. 

GRADP ENNIS, ADXINISTRATOR O F  T H E  ESTATE O F  CECIL MAC 
E S S I S ,  DECEASED v. TALLIE DUPREE AXD WIFE, SARAH DUPREE. 

(Filed 21 Kovember 1962.) 

1. Automobiles § 7- 
h motorist is under duty to maintain a proper lookout in the direction 

of travel and is charged with the duty of seeing what he should see in 
the exercise of reasonable care in this respect. 

2. Automobiles 3 34- 
d motorist is not an  insurer of the safety of children along the highway 

and may not be held liable for striking a child whose presence in the 
motorist's line of travel could not ha re  reasonably been foreseen, but a 
motorist may be held liable if his speed or failure to maintain a reasonable 
lookout prevents him from avoiding injury to a child suddenly running 
in his path of travel. 

3. Automobiles § 411n- 
Evidence that  defendant motorist did not see the child on his bicycle 

until the child was inmediatelr in front of her vehicle, and permitting 
the inference that had defendant been maintaining a reasonable lookout 
she could have seen the child riding along the highway in time to have 
aroided striking the child r h e n  the child suddenly rode in front of her 
vehicle, is held to warrant the submission of the issue of defendant's 
negligence to the jury. 

4. Sutomobiles § 51f- 
Where there is sufficient evidence of negligence of the operator of 

a motor rehicle to be submitted to the jury on that issue, evidence that  
the vehicle v a s  registered in the name of the other defendant takes the 
issue of such other defendant's liability to the jury. G.S. 20-' i l . l(b).  

6. Segligence §§ 16, 26- 
Since an eight year old boy is rebuttably presumed incapable of con- 

tributory negligence, nonsuit may not be entered on the ground of such 
child's contributory negligence. 

RODMAS ASD SHARP, JJ.  dissent. 

APPEAL by plaintiff from Clurk (Edward B.), S.J., 4 June 1962 Civil 
Term of HARNETT. 
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Civil action to recover damages for the death of an eight-year-old 
boy in a bicycle-automobile collision, allegedly caused by the feme 
defendant's negligent operation of a 1958 Plymouth station wagon 
owned by and registered in the name of her husband, the male de- 
fendant. 

From a judgment of involuntary nonsuit a t  the close of plaintiff's 
case, he appeals. 

Taylor & Morgan and Everette L. Doffermyre b y  Everette L. D o f -  
fermyre for plaintiff appellant. 

Dupree & Strickland b y  Fmnkl in  T .  Dupree and Dupree, Weaver,  
Horton cik Cockman b y  F .  T .  Dupree, ,Jr., for defendant appellees. 

PARKER, J. Plaintiff alleged, inter alia, that  the feme defendant 
was negligent in driving the 1958 Plymouth station wagon in tha t  she 
failed to  keep a proper lookout in the direction she was traveling. 

Delendants filed a joint answer denying any negligence on the part  
of the feme defendant in the operation of the station wagon, and 
conditionally pleading as a bar to plaintiff's action contributory negli- 
gence of plaintiff's intestate. 

Plaintiff examined feme defendant as an adverse witness, and offered 
other evidence. Plaintiff's evidence, when considered in the light most 
favorable to  him, tends to s h o ~  these facts: 

About 3:40 o'clock p.m. on 16 February 1959 Mrs. Sarah Dupree, 
a schcol teacher, n.as driving a 1958 Plymouth station wagon on her 
right side of the road in a northerly direction on State Highway #55, 
traveling from the town of Coats to the town of -4ngier. The station 
wagorl was owned by her husband, the male defendant, was registered 
in his name, and m-as maintained by him for his wife's pleasure and 
convenience. Mrs. Hilda Rose Lee, Frances Hockaday and Sheila 
Dupree, a daughter of defendants, were riding in the station wagon 
as passengers. 

Highway #33, which has pavement 24 feet wide and dirt shoulders 
serernl feet wide on each side of the pavement, is straight for several 
1iundl.ed feet south of the place where the collision on the highway oc- 
curred. A t  or near the scene of the collision two dirt rolads, one from 
the east and one from the ryest, intersect the highway. The road inter- 
secting the highway from the east is slightly south of the  road tha t  
intersects the highway from the west. William Ragsdale, a registered 
civil engineer and plaintiff's witness, testified in respect to  the  dirt 
road from the west: It "is a path that  leads from a dwelling house 
which lies on the west side of the road.' * "On the west side of the 
road there is an embmkment tha t  projects up higher than the surface 
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on the road." The dirt road tha t  intersects the highway from the east 
is about 12 feet wide, goes down into the highway a t  a fairly steep 
angle, and has no highway sign on it. There is an embankment on the 
east side of highway and south of the intersecting road on the east ten 
feet in height. According to measurements made by State Highway 
Patrolman Stuart  Moore, the distance from the pavement t o  the em- 
bankulent on the east side of the highway a t  or near the scene of the 
collisicn is 20 feet: i t  is 32 feet from the center line of the highway to 
the embankment. 

A t  and near the scene of the collision feme defendant was traveling 
on the highway a t  a speed of 40 to  45 miles an hour. It was open 
country, and the speed limit was 55 miles an hour. No other motor cars 
were near. She was looking straight ahead. She testified: "The first 
time J saw the child was when he shot in front of me. I swerved to keep 
from hitting the child. I am not sure if the bicycle was in front of me 
when I swerved. I saw the child as i t  shot, i t  seemed to drop from the 
heavecs or somewhere. I do not know where, and I swerved. I saw the 
child for the first time when the child was in front of me and I swerved 
my car. I never did see the child on the side of the road or riding 
across the road. You could not see up tha t  pathway 10 feet embank- 
ment. I did not see the child up there. I did not see the child on the 
hard surface peddling in front of me." She also testified: "When I 
saw 2nd struck the child i t  must have happened in a split second." 
She did not apply her brakes after hitting the child. Her station wagon 
swerved to the left of the highway, went down the highway on its west 
side about 120 feet, and turned over in the ditch on the left side of 
the highway. 

Patrolman Moore arrived a t  the scene shortly after the collision. On 
the yes t  side of the highway, about 18 inches from the center line, he 
saw a scooped-out pIace a t  a point across from the right-hand ditch of 
the dirt road intersecting the highway from the east. The station 
wagon was turned over in the ditch on the west side of the highway 
122 feet from the scooped-out place. He  testified: "I found the bicycle 
on the west side of the road and the body of the deceased child lying 
in the ditch beside the station wagon." H e  further testified: "She 
[feme defendant] advised tha t  the child was in front of her. She saw 
i t  and in a flash she struck the child. She said the first time she saw 
the child, the child was in front of her, tha t  she had not seen the child 
just a flash before she struck it." 

Cecil. Mac Ennis was riding a 26" bicycle. When killed, he was eight 
years, eleven months old. lacking three days. Defendants admit in 
their answer Cecil Mac Ennis died as a result of the injuries which he 
received in the collision. 
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The Court in Dixon v. LiLly, 257 N.C. 228,. 125 S.E. 2d 426, quotes 
from Blashfield, Cyclopedia of Automobile Law and Practice, Per. Ed., 
Vol. 2A, section 1498, as follows: 

"Drivers or owners of motor vehicles are not insurers against 
all accidents wherein children are injured. Accordingly, a driver 
proceeding along a street or highway in a lawful manner using 
ordinary and reasonable caution for the safety of others, including 
children, will not be held liable for striking a child whose presence 
in the street could not reasonably be foreseen. He  is not required 
to anticipate the appearance of children in his pathway, under 
ordinary circumetances, from behind parked automobiles or other 
obstructions. 

"Thus, when a motor vehicle is proceeding upon a street a t  n 
lawful speed, and is obeying all the requirements of the law of the 
road and all the regulations for the operation of such machine, 
the driver is not generally liable for injuries received by a child 
who darts in front of the niachine so suddenly tha t  its driver 
cannot stop or otherwise avoid injuring him." 

The fact tha t  an automobile driver was driving a t  an  unreasonable 
or dangerous speed in violation of a statute or ordinance, or was oper- 
ating the automobile without keeping a proper lookout, may deprive 
him of a11 right to escape liability for striking a child which runs 
suddenly in front of his machine. There still remains the question 
whether the negligent driving of the automobile made i t  impossible 
for the driver of the car, under the circxmstances then and there exist- 
ing, to avoid the  accident after seeing the child, or when in the exercise 
of proper care he could have seen the child, in time to  avoid the  
injury. Goss v.  Williams, 196 N.C. 213. 145 S.E. 169; Moore v. Powell, 
205 7S.C. 636,172 S.E. 327; Kelly v. H 1 ~ n s ~ c k e r ,  211 N.C. 153,189 S.E. 
664; Butler v. Allen, 233 N.C. 484, 64 S.E. 2d 561; Brunson v. Gainey, 
245 N.C. 152, 95 S.E. 2d 514; Cassetta v .  Compton, 256 N.C. 71, 123 
S.E. 2d 222; Blashfield, ibid. sec. 1499; 60 C.J.S., Motor Vehicles, see. 
396, b, pp. 968-970; 5A Am. Jur. ,  Automobiles and Highway Traffic 
(1956), sec. 472. 

See also S. v. Gash, 177 N.C. 595, 99 S.E. 337, where the Court 
held the following part  of the charge to be without error: "If the de- 
fendant was operating the car lawfully and a t  the rate of speed per- 
mitted by law, yet if by reason of a failure to keep a proper lookout 
he failed to  see the deceased in time to avoid injuring him, and 'by 
reason of his carelessness and negligence in failing t o  keep this look- 
out' he caused the death of the child, he was guilty." See also S. v. 
Gray, 180 N.C. 697, 104 S.E. 647. 
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In  TT7all v. Bain, 222 N.C. 375, 23 S.E. 2d 330, the Court said: "It 
is the duty of the driver of a motor vehicle not merely to  look, but 
to keep an outlook in the direction of travel; and he is held to the 
duty of seeing what he ought to have seen." 

In  Tibbetts v. Harbach, 135 Me. 397, 198 A. 610, the Supreme 
Judicial Court of Maine tersely and accurately said: "An automobile 
driver is bound to use his eyes, and to see seasonably that  which is 
open and apparent and govern himself suitably." 

Feme defendant in the daytime was traveling 40 to 45 miles an  hour 
along a Stste highway with pavement 24 feet wide and dirt shoulders 
on each side, and straight in the direction she was traveling for sever- 
al hundred feet before the place of the collision. The scooped-out place 
on the highway, 18 inches west of its center line, permits the reasonable 
inference that  the child on his bicycle was struck a t  tha t  point. There 
was nothing to obstruct her view as  she traveled along the straight 
11ighn.a;v for several hundred feet before striking the child, and yet 
she did not see the child on his bicycle until "a split second" before 
she strucli him, when, in her words, the child "shot in front of me* * * 
i t  seemed to drop from the heavens or somewhere." Although the 
evidence does not disclose the direction in which the child was riding 
his bicycle, or where he was a short time before he was struck, yet, 
in our opinion, the evidence permits the inference tha t  her failure to 
see the child on his bicycle riding on the highway, when she was some 
appreciable distance away from him, was due to her negligence 
in failing to keep a proper and adequate lookout. 

T!lis i-  a borderline case, but considering the evidence in the light 
most favorable to  plaintiff, it is our opinion tha t  i t  would permit, but 
not compel, a jury finding tha t  the feme defendant was negligent in 
operating the station wagon without keeping a proper lookout, t h a t  
such negligence made i t  impossible for her t o  avoid the collision with 
the child, when by the exercise of due care she could and should 
have seen the child in time to  avoid striking him, and tha t  such negli- 
gence was the proximate cause of her striking the child, which caused 
injuries resulting in his death. The judgment of involuntary nonsuit 
of plaintiff's action against feme defendant was improvidently entered. 
Consequently, the court erred in nonsuiting plaintiff's case against the 
male defendant, the registered owner of the station wagon. G.S. 
20-71.1 I b) ; Hamilton v. XcCash, 257 X.C. 611, 127 S.E. 2d 214. 

A compusory nonsuit on the ground tha t  plaintiff's intestate, an 
eight-year-old boy, was guilty of legal contributory negligence is not 
permissible, because of the rebuttable presumption tha t  the eight- 
year-old boy was incapable of contributory negligence. Hamilton v. 
McCcsh, supra. 
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We do not think defendants are entitled to have the nonsuit sus- 
tained on the ground of a fatal variance between allegata et probata. 
If plaintiff desires to amend his complaint to allege that the child 
was riding his bicycle in a westerly direction, he may make such a 
motion before the court below. 

The judgment of compulsory nonsuit is 
Reversed. 

RODMAN AND SHARP, JJ., dissent. 

WACHOVIA BANK $ TRUST COMPANY AXD MRS. RUBY M. WILSON, 
Co-EXECUTORS OF THE ESTATE OF BURKE E. WILSON V. SAVSNNAH 
JONES MEDFORD. 

(Filed 21 Xovember 1962.) 

1. Contracts § 12- 
Ambiguity in a contract will be construed against the party who pre- 

pared the instrument. 

8. Vendor a n d  Purchaser S % 

As a general rule time is of the essence of an option to purchase, and 
acceptance and tender must be made within the time fised for the 
exercise of the right. 

3. Same- Provision for  extension of time for investigation of tit le 
held to  apply only if purchaser within t h e  life of t h e  option obligated 
himself t o  buy. 

The option in suit, prrparecl by the purchaser, obligated the vendor to 
corn-ey upon demand within 30 days upon payment of the purchase price, 
with further provision that  in the event of the exercise of the option the 
purchaser should have reasonable additional time for title examination. 
Held: The purchaser was required lo bind himself to complete the 
transaction within the 30-day period in order to effect any extension 
of time for title examination, and his failure to do so during the term 
of the option amounted to a rejection and terminated his rights, and 
therefore the vendor's participation al ter  the expiration of the 30-day 
period in negotiations with respect to clearing up the title will not 
extend the time or estop the vendor from refusing to accept tender there- 
after made. 

APPEAL by plaintiffs from Gwyn, J., March 19, 1962 Term, FORSYTH 
Superior Court. 

The plaintiffs, executors of Burke 13. Wilson, instituted this civil 
action to recover $30,100.00 damages for an alleged breach of con- 
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tract to convey the Roediger Building and lot in Winston-Salem. The 
plaintiffs alleged the contract to convey arose in the following manner: 
On June 10, 1960, the defendant executed this option: 

"In consideration of the sum of ONE H U N D R E D  AND N0/100 
DOLLARS ($100.00) to  us in hand paid this day by Burke E. 
Wilson, the  receipt of which is hereby acknowledged, we, Sa- 
vannah Jone Medford (Mrs. Charles Jones) hereby irrevocably 
agree t o  convey t o  Burke E. Wilson, upon demand by him with- 
in 30 days from the date hereof, upon the terms and conditions 
hereinafter set out (a  certain specifically described lot and build- 
ing) . . . 
"We agree within the time specified, to execute and deliver to  
Burke E. Wilson, or assignee, upon demand by him, a good and 
sufficient deed for the above described premises upon payment 
by him to us of the sum of Fifteen thousand and no/100 Dollars 
iS13.000.00) under the following terms and conditions: Cash in 
f d l  a t  the end of 30 days, and the above $100.00 option money 
; Q  to be allowed as  credit on price. 
"In the event of the exercise of this option by Burke E. Wilson, 
the payment of One hundred and no/100 Dollars ($100.00) this 
dey made shall be credited on the purchase price, and the said 
Burke E. Wilson may have reasonable additional time for title 
examination. 

,/s/ Savannah Jones Medford 
RIrs. C. H. Jones." 

The plaintiffs alleged that  Burke E. Wilson, on September 2, 1960, 
notified the defendant of his election to purchase, tendered the balance 
due, and demanded a deed. 

The parties stipulated : 

'.I. On or about June 15, 1960, Louis Baldwin, in behalf of Burke 
E. Wilson, Sr., employed Luther Ferrell, an attorney of Winston- 
Sdem.  Sor th  Carolina, to examine the title to the real estate 
on-ned by Savannah Jones Medford a t  the Northwest corner of 
Third nnd Church Sts. in the City of Winston-Salem, Xorth Caro- 
lina, which is the subject of this litigation, and he did make such 
title examination. 
"2. During the time tha t  Luther Ferrell was examining this title, 
he encountered matters which caused him t o  question the validity 
of the title. 
"3 As a consequence, Luther Ferrell called Savannah Jones 
Jledford in Washington, D .  C., the latter part  of June, 1960, t.o 
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inquire about certain matters which he questioned in the title. 
During this conversation, Luther Ferrell explained to Savannah 
Jones Medford tha t  he questioned the title because of what, in his 
opinion, mas a faulty foreclosure of a deed of trust in the chain of 
title. 
"4. A t  about the same time, Luther Ferrell turned the matter 
bsck over to Louis Baldwin advising him tha t  in his opinion the 
title was defective and tha t  he was turning i t  down." 

Beginning about the 7th day of July,  1960, and continuing for some 
time thereafter, counsel for N r .  Wilson discussed with the defendant 
certain problems encountered in connection v i t h  her title. During the 
examination Rlr. Ferrell, counsel for RIr. Wilson, notified the defend- 
an t  tha t  because of certain defects in the title he was turning i t  down. 
Thereafter Mr. Wilson employed another attorney who requested a 
renewal or extension of tlie option pending his further efforts to clear 
the title. Mrs. Medford refused to sign any further option, saying he 
already had time. All the negotiations with the attorney were carried 
on by Mrs. Medford in person. She was never represented by counsel. 

On August 21, 1960, the building burned. Mrs. Medford was not in 
Winston-Salem and did not know of the fire until advised by Mr.  
Wilsoc's attorney. The building Tyas insured for $45,000.00. After the 
fire Mr. Wilson's attorney notified Mrs. l ledford tha t  he had approved 
the title and requested her to Rppear a t  his office on -41igust 29 to  
close the trans:action. Rlrs. AIedford ignored the notice and refused to 
cttend the proposed meeting. On September 2,1960, Mr. TT'ilcon tender- 
ed a certified check for $14,900.00 and demanded a deed. The rlemancl 
was refused. 

At  tlie close of plaintiffs' widence, judgment of compulsory nonsuit 
was entered, from which the plaintiffs appealed. 

Hudson,  Ferrell, Petree, S tock ton .  S tock ton  R. Robinson b y  -1-oru-ood 
Robinson,  R. ill. Stock ton ,  Jr., for plaintiffs, appellants. 

Blackwell ,  Blackwell ,  Can& ck Eller b y  Winfield Black~cel l .  Jack 
F .  Canady  for defendant  appellee. 

HIGGINS, J. The plaintiffs make these contentions: (1) The limi- 
tation of 30 days was not controlling. (2)  hlr .  TT7ilson was entitled to 
reasoaable time thereafter for title examination. (3) The tender of 
the purchase price and the denland for a deed on September 2, 1960, 
were within a reasonable time. (4) The defendant was estopped to 
plead failure to give notice and make tender by participating in an 
effort to clear up the title. 
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The defendant, on the other hand, contends: (1) The  option specifi- 
cally provided tha t  a demand must be made within 30 days from June 
10, 1960. (2) Cash in full, $15,000.00, (less $100.00 paid for the 
option) must be paid a t  the end of 30 days from June 10, 1960. (31 
Withip the 30-day period Mr. Wilson's counsel notified defendant he 
had found a defect in her title and was turning i t  down. (4) After the 
30-day period had expired, plaintiffs' attorney requested a written 
extension or a new option. (5) Refusal of the request was sufficient 
notice t o  defeat any estoppel. (6) Mr .  Wilson did not give notice 
or an unqualified election to  purchase until after the building had 
burned and the owner became entitled to  $45,000.00 insurance. At that  
time defendant's liability under the option had terminated. 

The plaintiffs' action is not for specific performance, but for damages 
of $30 100.00, the exact amount of the insurance less the $14,900.00 
which would have been due on the option price. Apparently the parties 
to the option were not too inclined to  stand on strict legal rights until 
the building burned and the owner became the beneficiary of the 
insurance. After the expiration of 30 days the parties mere still a t  
liberty to negotiate further. Of course, the plaintiffs were anxious 
to  pick up $30,000.00 on a $100.00 investment. The defendant  as just 
as  anxious to  prevent the pick-up. Hence the dispute. 

The Court is called upon to  interpret the legal rights of the parties 
under their option. The document T Y ~ S  written by Mr.  Ealdwin, repre- 
senting Mr.  TT7ilson, "at Mr.  TT7ikon's direction." The defendant, with- 
out counsel, signed the option in Mr.  TTTilson's office. ",4ny an~bipuity 
must be inclined against the party who prepared the contract." Jones 
21. Renlty Co.. 226 K.C. 303, 37 S.E. ?d 90G. Mr.  TT7ilson's option re- 
quired him to  make demand "within 30 days from the date hereof, 
upon the terms 2nd conditions hereinafter set out, . . . cash in full a t  
the end of 30 days, . . . I n  the event of the exercise of this option . . . 
the said Burke E. Wilson may have reasonable additional time for 
title examination." How was hIr.  Wilson to exercise the rip!it to  
purchase under the option? According to its plain and unambiguous 
termq, by the p y m e n t  or tender of 814,900.00 and demand for a deed 
within 30 days from June 10, 1960. V h a t  is the modifying effect of thc 
term "may have reasonable additional time for title examination?" 
The meaning seems to be this: Mr.  JTilson, xithin 30 days from the 
date of the option, was required to bind himself to go through with 
and complete the transaction provided the defendant could convey 
a good title. Hir binding ohlipation (conditioned upon a good title) 
was required within the 30 days life of the option in order to  effect 
any extension of time for title examination. Otherwise, Mrs. RIedford 
~ o u l d  continue to  be bound and Mr.  Wilson nlould be free t o  forfeit 
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his $100.00 and refuse to be bound further. Suppose the building had 
been uninsured. The contemplation of such an event emphasizes the 
wisdom of the rule that  time is of the es3ence of an option to purchase 
and acceptiance and tender must be made within the time fixed for 
the exercise of the right. Douglass v. Brooks, 242 N.C. 178, 87 S.E. 2d 
258; Kaller v. Martin, 241 US. 369; Land Co. v. Smith, 191 N.C. 619, 
132 S.E. 593 ; Davis v. Martin, 146 N.C. 281, 59 S.E. 700; 55 Am. Jur., 
Vendor and Purchaser, p. 509, § §  40-41. Failure to acept during the 
term uf the option amounts to a rejection. 55 Am. Jur., Vendor and 
Purchaser, I;. 508, 8 39. 

Mr.  Wilson's attorney examined the title, found i t  defective and 
notified Mrs. hiedford accordingly. Another attorney undertook to 
re-examine the title, requested Mrs. hiedford to  sign an extension 
or a new option. This request the defendant refused, stating he al- 
ready had time. Reasons for the refusal are immaterial. If, beyond tFe 
30 days Mr.  Wilson sought to bind Mrs. l ledford, he was required to 
bind himself. His failure so to do terminated his rights on July 10. The 
attempt to exercise them by the tender and demand for a deed on 
September 2,  1960, came too late. Douglass v. Brooks, supra; Winders 
v. Kenan, 161 N.C. 628, 77 S.E. 687; Trogden v. Williams, 144 N.C. 
192, 56 S.E. 865. 

I n  the light of the option, the stipulations, and the plaintiffs' 
evidence, Mr. 1VilsonJs representative has failed to make out a case 
for the jury. The judgment of nonsuit entered by Judge Gwyn is 

Affirmed. 

HUBERT 19. HOWELL, T/A HOWELL OIL COMPANY v. 
HERBERT SMITH, T/A ATLANTIC BLOCK COMPANY. 

(Filed 21 Kocember 1962.) 

1. Contracts § 1% 
A contract between parties is their mutual agreement as  ascertained 

by the reasonable meaning of their words and acts; and the undisclosed 
intent on the part of one of them alone is immaterial in the absence of 
mistake, fraud, and the like. 

2. Contracts § 14; Corporations 8 1 L  Evidence held for jury on 
question whether individual defendant contracted for purchase of 
goods. 

The evidence disclosed that plaintiff had been selling his products 
to a customer, that the person in charge of the customer's business ad- 
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rised plaintiff's agent that he was selling the business and introduced the 
agent to defendant as  the person purchasing the business, that de- 
fendant stated he was changing the name of the business, but that  he 
saw no reason why the purchase of plaintiff's products should not con- 
tinue, and on the same day plaintiff's agent delivered pmducts with in- 
roice addressed to the new name of the business and that  defendant 
signed same under the printed words "received goods," and that  neither 
a t  that time nor in later negotiations in regard to the size of the unpaid 
balance did defendant disclose tha t  he intended purchasing the products a s  
agent of the corporate purchaser of the business. Held: In  an action 
against defendant individually the evidence is sufficient to  be submitted 
to  the jury on the issue of whether the products were sold and delivered 
by plaintiff pursuant to a n  express contract between plaintiff and de- 
fendant. 

3. Pleadings §§ 10, 28- 
Plaintiff's recovery must be based on the cause of action alleged 

in the complaint unaffected by allegations of the reply, since a reply 
is solely a defensive pleading. 

4. Contracts § 26; Evidence § 27- 
The mutual agreement of the parties is the contract and the unex- 

pressed intention of either in entering into the agreement is immaterial, 
and therefore evidence of the unexpressed intent of one party alone is 
properly excluded. 

APPEAL by plaintiff from Bundy, J. ,  January 29, 1962, Term of 
WAYNE. 

Plaintiff's action is t o  recover from Herbert Smith, individually, the 
sum cf $2.054.13 (with interest), alleged to be the balance defendant 
owes plaintiff for various petroleum products sold and dellrered by 
plaintiff to defendant "under an express contract." 

A4nswering, defendant denied plaintiff's said allegations. For a further 
defense, defendant alleged tha t  Atlantic Block Company was a corpo- 
ration and plaintiff had knowledge of this fact; tha t  defendant was 
an officer of the corporation but assumed no personal liability for its 
debts: and that  plaintiff's sole remedy was against the corporation. 

In  addition to complaint and answer, plaintiff filed (1) a reply and 
( 2 )  an amended reply, and defendant filed an answer to plaintiff's 
amended reply. 

Evidence was offered by both plaintiff and defendant. ,4t the close 
of all the evidence, the court, allowing defendant's motion therefor, 
entered judgment of involuntary nonsuit. Plaintiff except,ed and 

Snsser & D u k e  and Joseph  H .  D a v i s  for plaintiff appel lant .  
J a m e s  N .  S m i t h  for de fendan t  appellee. 
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BOBBITT, J. The record shows plaintiff offered in evidence "a veri- 
fied statement of account with seven ledger sheets attached, there 
appearing a t  the top of each ledger sheet the name 'Atlantic Bloclc 
Company' and the said ledger sheets showing numerous charges and 
c red i~s  and an alleged balance due of $2,054.13." The verified state- 
ment is not set forth in the record. It is noted: The complaint al- 
leges merchandise was sold and delivered from August, 1957, through 
June 19GO. There was evidence the first sale and delivery v a s  made 
April 5 ,  1937. 

Evic?ence offered by plaintiff tends to show: 
Prior to April 5, 1937, plaintiff, through B. G. Combs, its tank 

wagon salesman, had sold and delivered petroleum products to At- 
lantic Building Block Company. Mr. A. J. Marlow was in charge of 
the bminess conducted under the name of Atlantic Building Bloclc 
Compnny. 

On April 5, 1957, a t  the place where the business of Atlantic Building 
Block Compnny had been conducted, Mr. Marlow introduced Combs 
to defendant (Herbert Smith) and stated tha t  "he (51arlow) mas 
selling out the business to Mr. Smith." I n  a conversation ~ w t h  defend- 
ant ,  Combs told Smith he " ~ o u l d  be glad to continue to furnish him 
with his petroleum products," and defendant replied that ('he saw 
no reason why we couldn't continue on as we were." Defendant also 
stated tha t  "he was changing the name of the business from 'Atlantic 
Building Block Company' to 'Atlantic Block Company.' " 

On April 5 ,  1957, Combs delivered 160 gallons of gas to  said place 
of business. The invoice therefor was addressed to  "Atlantic Block 
Co." The signature of defendant, "Herbert H .  Smith," appears there- 
on under the printed words, "Received Goods." Subsequent to Spri l  
5 ,  1957. Combs made numerous deIiveries to said place of business on 
a "keep filled" basis. Defendant was present '(upon a number of oc- 
casion~." Defendant "had men helping him and mas telling them what 
to do." I n  the absence of defendant, who resided in Duplin County, 
"Mr. Maready was manager a t  the plant for Mr. Pmith so fnr n 2  
(Combs) laen.." After April 2 ,  1957, defendant signed some delivery 
ticket. and "his employees signed the rest of them." Payments on 
account were made by checks bearing the signature, ('Herbert H. 
Smith" under the printed words "4tlantic Elock Co.," or the signature 
of Mr.  Maready. 

Colcbs did not ask defendant whdher  "the business was incor- 
poratcd." Kor did defendant state that, "he was contracting for petro- 
leum products in any capacity." 

Herbert H .  Howell, manager of Howell Oil Company, testified: 
"'During the spring and summer of 19>3, I saw Mr. Smith two or three 
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times. I mentioned to him tha t  the account was getting quite large 
and was not being cut down. I suggested he give us notes t o  secure t h e  
account, and he said he would think about it. Later he told me he 
wouldn't give me the notes because he thought he was planning to sell 
the business. I asked him if he sold the business would he have enough 
to pay what he owed us. He  said he did not know, and I got real 
worried and started this." 

Nothing was stated by defendant to Combs or to Howell to  the 
effect Atlantic Block Con~pany was a corporation and tha t  defendant 
mas acting as an officer or agent thereof. Nor does the evidence, except 
as  stated above, disclose any particulars as to  dealings as  between 
plaintiff and Atlantic Building Block Company prior to April 5, 1957. 

Evidence favorable to defendant is not pertinent to decision on this 
appeal and hence is not set forth. 

"A contract, express or implied, executed or executory, results from 
the concurrence of minds of two or more persons, and its legal conse- 
quences are not dependent upon the impressions or understandings of 
one alone of the parties to it. It is not what either thinks, but what 
both egree." Prince v .  McRae, 84 N.C. 674; Overall Co. v. Holmes, 
186 N.C. 428, 119 S.E. 817, and cases cited; Jackson v. Bobbitt, 253 
N.C. 670, 677, 117 S.E. 2d 806. 

"The apparent mutual assent of the parties, essential to  the for- 
mation of a contract, must be gathered from the language employed 
by them. The undisclosed intention is immaterial in the absence of mis- 
take, fraud, and the like, and the law imputes to a person an in- 
tention corresponding to the reasonable meaning of his words and 
acts. I t  judges of his intention by his outward expressions and excludes 
all questions in regard to his unexpressed intention. If his words or 
acts, judged by a reasonable standard, manifest an intention to  agree 
in regnrd to  the matter in question, tha t  agreement is established, and 
i t  is immaterial what may be the real but unexpressed state of his 
mind on the subject, as mental assent to the promises in a contract is 
not essential." 17 C.J.S., Contracts § 32. "The question whether n con- 
tract has been made must be determined from a consideration of the 
expressed intention of the parties-that is, from a consideration of 
their ~ o r d s  and acts." 12 Am. Jur., Contracts § 19. ". . . the test of 
the true interpretation of an offer or acceptnncc is not what the party 
innliing i t  t1:ought i t  meant or intended i t  to mean, but what a reason- 
able person in the position of the parties would have thought it meant." 
TJ7illiston on Contracts, Third Edition. Vol. 1, 8 94. 

In  the light of these legal principles, we are of opinion, and so 
decide, that  the evidence, when considered in the light most favorable 
to plaintiff, rvas sufficient to  yequire submission for jury determination 
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the issue as to  whether petroleum products referred to in the coinplaint 
were sold and delivered by plaintiff to  defendant pursuant to an 
express contract entered into between plaintiff and defendant on 
April 5, 1957. 

With reference to the personal liability of a person who contracts 
as agent for an undisclosed principal, see Walston v. Whitley & Co., 
226 N.C. 537, 540, 39 S.E. 2d 375, and cases cited; Rounsaville v. 
Insurance Co., 138 K.C. 191, 50 S.E. 619; 3 Am. Jur. 2d, Agency $ 3  
307-309; 3 C.J.S., Agency 5 216. 

I t  is noted that plaintiff's recovery, i f  any, must be on the cause of 
action alleged in the complaint. "A reply is a defensive pleading." 
h7ix v. English, 254 N.C. 414, 420, 119 S.E. 2d 220, and cases cited. 

Whilc unnecessary to present decision, i t  seems appropriate that  we 
consider the assignments of error directed to  the court's exclusion of 
proffered testimony of Combs and of (Herbert H.) Howell to  the 
effect that each intended to  do business with Herbert H .  Smith, in- 
dividually, as owner of Atlantic Block Company. This evidence was 
properly excluded. As indicated above, the subjective (unexpressed) 
intention of either party to the alleged contract is immaterial. Cases 
cited by plaintiff, where the intention of a person is a material fact 
to be proved in the determination of issues raised by the pleadings 
have no bearing upon the present factual situation. 

The judgment of invohntary nonsuit is reversed. 
Reversed. 

JAMES D. REDDING v. GIS0,RGE W. BRADDY. 

(Filed 21 November 1962.) 

1. Evidence § 15- 
In  order to be releoant it  is not required that evidence bear directly 

on the issue or that the inference sought to be established thereby be the 
sole possible inference, it  being sufficient if there is a reasonable con- 
nection between the evidence and the fact sought to be proven and not 
merely one which is  remote or conjectural. 

2. Evidence § 56- 
Plaintiff testifled to the effect that  the accident in suit caused injury 

to his neck and that  a subsequent, unconnected accident caused injury 
only to his back. Held: Testimony of a settlement for injuries received 
in the second accident with evidence tending to show that  the treatment 
for  that injury related to injury to plaintiff's neck a s  well as  his back, 
is competent as  bearing upon the credibility of plaintiff's testimony to the 



N.C.] FALL T E R M ,  1962. 155 

effect that the only injury he sustained in the second accident was a back 
injury. 

3. Appeal and Error § 4% 

Where incompetent evidence is admitted without objection, the fact 
that the court charges the jury upon the evidence so admitted will not 
be held for error, certainly when the instruction relating to such evidence 
could not have prejudiced appellant. 

-APPEAL by plaintiff from Gambill, J., July 9,1962, Term of FORSYTH. 
Personal injury action instituted February 1, 1961, growing out of 

a collision tha t  occurred February 25, 1958, about 11:25 a.m., in 
Winston-Salem, North Carolina. 

Plaintiff operated a 1957 Plymouth, the property of the Police De- 
partment of Winston-Salem, west along Liberty Street and stopped 
(in obedience to a red traffic light) east of and near the intersection of 
Liberty Street and North Patterson Avenue. Defendant, operating his 
1937 Pontiac, had been following the 1957 Plymouth. Defendant saw 
the 1957 Plymouth slow down and stop and there was ample space 
for defendant to slow down and stop. However, defendant was unable 
to bring his car to a complete stop. His clutch and brakes failed to  re- 
spond. Under these circumstances, the front of the 1937 Pontiac, a t  
slow speed, struck the right rear of the 1957 Plymouth. 

Plaintiff alleged the said collision and the personal injuries he sus- 
tained were proximately caused by the negligence of defendant. De- 
fendant, answering, denied said allegations. Defendant, among other 
things, alleged: ". . . if the plaintiff sustained any injuries as a result 
of said collision, same were minor in nature, and the defendant says 
and alleges tha t  any injuries sustained by the plaintiff in 1958 were 
the result of some other accident and were not caused by the accident 
complained of in this case." 

Evidence was offered by plaintiff and by defendant. A t  the  con- 
clusion of all the evidence, i t  was stipulated tha t  the court answer 
the first issue, LLYes," thereby establishing tha t  plaintiff was injured 
by the negligence of defendant as alleged in the complaint. 

The second issue, relating to damages, was submitted to the jury, 
which found tha t  plaintiff n-as entitled to recover of defendant the sum 
of $1,265.30. The court entered judgment which, after recitals, pro- 
vides : 

"KO\Y, THEREFORE,  IT I S  ORDERED, D E C R E E D  AND 
ADJUDGED tha t  the plaintiff have and recover judgment against 
the defendant in the amount of $1265.30, which sum shall be paid 
by the Clerk of Superior Court of Forsyth County, Xorth Caro- 
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h a ,  to the City of Winston-Salem upon its subrogation c inm 
under the ~70rkrnen ' s  Compensation Act of the State of Xorth 
Carolina in that  amount, less a fee of $300.00 hereby found to  
be reasonable to be paid from the proceeds of said judgments to 
3Icssrs. JYliitc and Crumpler In payment of thcir services rendered 
upon the trial of this action, all a5 provided by lam, and the de- 
fendant is taxed with the costs." 

Plaintiff excepted and appealed. 

White R. Crrcmpler, Leslie G. Frye and Harrell Powell, Jr.,  for plain- 
tiff appellant. 

Womble, Carlyle, Sandridge & Rice and H. G. Barnhill, Jr., for de- 
fendant appellee. 

BOBBITT, J. Prior to February 23, 1958, plaintiff, a police officer. 
liad been involved in a series of automobile collisions from which he 
received some injury, including injury to  his neck and back. 

The damage to the police car (Plymouth) caused by the collision of 
February 25, 1958, 17-as "very slight." The chief accounting officer 
of Winston-Salem testified the damage "was of such a minor nature 
tha t  the vehicle was not repaired." 

Plaintiff testified he felt "a sharp pain in (his) neck, just back of 
(his) head, just a t  the back of (his) neck," when defendant's Pontiac 
struck the Plymouth; tha t  he "immediately called the police over the 
radio to come and investigate this collision"; tha t  he got out of the 
police car, tallied v i th  defendant and tested the gear shift and brakes 
on defendant's car;  and that ,  after remaining a t  the scene of the 
collision some twenty or thirty minutes, he went to the office of Dr .  
Transou, n chiropractor, where he was "given an adjustment to (his) 
neck." 

From February 25, 1938, to October 28, 1958, plaintiff was given 
numerous adjustments by Dr .  Transou. Plaintiff testified that,  during 
this period, he suffered pain both "in (his) neck and right arm." From 
October 28. 1938, until February 9, 1959, plaintiff saw no doctor. 

Plaintiff saw Dr.  RIcDo~vcll, a bone cpecialist, February 9, 1959. 
Under treatment by Dr .  llcDowel1, plaintiff was in the hospital from 
February 24, 1959, to JIarch 5 ,  1959. Plaintiff was absent from 
work frolll February 2.5, 1959, through .August 21, 1939. (Sote:  Prior 
to February 25. 19.59, plaintiff had lost no time from his work.) During 
this plaintiff received his full salary of $380.00 per month. 
( ~ ~ t g :  Included in this amount was $35.00 per week paid by Winston- 
Snlrlll 2s self-insurer under the V70rkmcn's Compensation Act. Too, by 
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reason of the payment of full salary, plaintiff's accumulated sick leave 
was reduced a half day for each of the days he was absent from work.) 

While all of plaintiff's assignments of error have been considered, on- 
ly  those referred t o  below merit particular discussion. 

On -1Iay 22, 1958, some three months after the collision in which 
defendant was involved, a police car in which plaintiff and another 
officer r e r e  riding had stopped a t  a street intersection in Winston- 
Salem, Korth Carolina, in obedience to  a red traffic light. Plaintiff 
testified: "While I was sitting there a car driven by a man by the 
name of Charlie Hartman White, Jr., of Mocksville, accelerated and 
ran into the rear of the car I mas in." Again: "In tha t  collision the 
muscles in my lower back were pulled; I did not have any injury to 
my neck in tha t  collision.'' 

Under cross-examination, plaintiff testified, over objection by his 
counsel, tha t  he had received $1,025.00 on April 2, 1959, in settle- 
ment of his claim for injuries caused by said collision of May 22, 
1958: and defendant, over plaintiff's objection, offered in evidence 
the check of Allstate Insurance Company, dated April 2, 1959, in the 
amount of $1,025.00, payable to James D. Redding. Plaintiff assigns 
as error the admission of this evidence, contending the fact there mas 
a settlement of his claim for injuries sustained in said collision of 
May 22. 1938, for $1,025.00, was irrelevant and prejudicial. 

"The standard of admissibility based on relevancy and materiality 
is of necessity so elastic, and the variety of possible fact situations so 
nearly infinite, that an exact rule cannot be formulated. I n  attempting 
to express the standard more precisely, the Court has emphasized the 
necessity of a reasonable, or open and visible connection, rather than 
one which is remote, latent, or conjectural, between the evidence pre- 
sented and the fact to be proved by it, a t  the  same time pointing out 
that  the evidence need not bear directly on the issue and tha t  the 
inference to  be drawn need not be a necessary one." Stansbury, Xorth 
Carolina Evidence, § 78. 

Before and after May 22, 1958, plaintiff was receiving adjustments 
from Dr.  Transou. I n  February-March, 1959, in the hospital, plaintiff 
"was placed in traction, with a head harness, with a bar running across 
the top of (his) head . . ." Plaintiff testified tha t  while "wearing the 
traction i t  gave (him) some relief, and (his) neck and shoulders seem- 
ed to  get a lot better," and "the grip in (his) hand started to coming 
back to  some degree." Dr .  McDowell, witness for plaintiff, testified 
that  7::hen he first examined plaintiff on February 9, 1959, plaintiff 
"was complaining of pain in his neck entirely, not in his lower back, 
even though he was still wearing a back support t o  his l o ~ e r  back." 
Again: "My examination was confined entirely to  his complaint, 
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which was his neck." Dr.  McDowell referred to the treatment given 
plaintiff in the hospital a s  "cervical traction." Dr.  McDowell testified 
plaintiff told him about the collision in May,  1958, but "did not a t  
any time say anything specifically about an accident involving the 
autonlobile driven by Mr. Braddy, on February 25, 1958." 

While the precise a m o u n t  of the settlement was not of particular 
significance, i t  may be inferred from the fact he received a substantial 
amount in settlement that  plaintiff was then asserting he received 
substantial injury from said collision of M a y  22, 1958. Moreover, 
as indicated, Dr .  McDowell's testimony was to  the effect tha t  he was 
treating plaintiff primarily for injuries to his neck, not for injuries 
to plaintiff's back, and tha t  pIaintiff did not advise him of any collision 
in which he mas involved in 1958 except the collision of May 22, 1958. 
Under the circumstances, we think the testimony concerning plaintiff's 
settlement of dpr i l  2, 1959, was relevant and material as bearing 
upon the credibility of plaintiff's testimony to the effect the only 
injuries he sustained M a y  22, 1958, were back injuries. 

Evidence mas elicited, first by plaintiff's counsel and thereafter by 
counsel for plaintiff and counsel for defendant, with reference to the 
amount paid by Winston-Salem, a self-insurer under the Workmen's 
Compensation 9 c t ,  to plaintiff, its employee, as  (workmen's) compen- 
sation and for medical bills, a total of $1,265.30. -4s provided by G.S. 
97-10.2(e), this evidence was inadmissible. P e n n y  v. S t o n e .  223 N.C. 
295, 45 S.E 2d 362. Ordinarily, the admission of such evidence, over 
objection, mould be error. However, no objection was interposed either 
by plaintiff or by defendant. 

Plaintiff does not assign as error the admission of the evidence re- 
lating to  payments made under the Workmen's Compensation Act. 
He  assigns as error portions of the charge in which the court refers 
to this evidence. The gist of the court's instructions was tha t  plaintiff, 
if entitled to recover from defendant, was entitled to recover all 
damages ordinarily recoverable in a personal injury action but tha t  
the amount recowred, up to $1,265.30. would be used to reimburse 
Winston-Salem for the payments i t  had made under the Workmen's 
Compensation Act. L o v e t t e  v. Lloyd,  236 N.C. 663, 668. 73 S.E. 2d 
886, and cases cited. Thus, the jury was advised, in effect, that plaintiff 
could not benefit personally from the verdict unless the amount there- 
of exceeded $1,265.30. 

I n  instructing the jury, the court was confronted by the fact tha t  
the evidence concerning the payn~enis  made by Winston-Salem under 
the Workmen's Compensation Act had been admitted and was before 
the jury. Whether counsel for plaintiff or defendant had based argu- 
ments to the jury on such evidence does not appear. We cannot say 
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tha t  the court should have ignored the fact tha t  this evidence had been 
admitted and was before the jury. Under the circumstances, we do not 
perceive tha t  the  instructions were prejudicial to plaintiff. 

Plaintiff's other assignments do not disclose prejudicial error and 
discus:ion thereof is deemed unnecessary. 

No error. 

ALICE G. SCARLETTE v. EVERETTE GRINDSTAFF, CHARLES 
WHITNEY, A K D  KENNETH SCARLETTE. 

(Filed 21 November 1062.) 

1. Automobiles § 7- 
A motorist is required to  exercise reasonable care to avoid injury to 

persons or property, and when the failure to observe such care is the 
proximate cause of injury, liability attaches. 

2. Automobiles § 23.1- 
Where one automobile tows another on the highway, the operator of 

each vehicle is under duty to exercise more than ordinary alertness and 
caution. 

3. Automobiles § 41u- Evidence of negligence of each driver involved 
in towing operation held for  jury. 

In  an action by a passenger in a towed vehicle, evidence that  one car 
towed the other by chain, leaving the cars some five feet apart when the 
chain was taut, that the respective operators of the vehicles agreed that 
the operator of the towing rehicle should give a specified signal before 
reducing speed, that the vehicles traveled some 75 miles without accident, 
the operator of the towing rehicle slowing down each time before enter- 
ing upon a bridge, that  thereafter, in approaching a bridge a t  the end 
of a curve to the left, the operator of the towing vehicle suddenly slowed 
down without giving the  signal and the operator of the towed rehicle, 
to avoid collision, swerved to his right into the bridge abutment, ia  held 
sufficient to be submitted to the jury on the issue of negligence of the 
operator of the towing vehicle in failing to give the signal, and on the 
issue of the negligence of the operator of the towed rehicle in failing 
to keep a proper lookout and control his vehicle when he saw or should 
have seen the bridge and should have anticipated that  the other drirer 
would slow down before entering thereon. 

4. Automobiles 49- 
The evidence tended to show that plaintiff with her three small chil- 

dren were riding in a car driven by plaintiff's husband on a long trip, 
that in returning home the car had motor trouble and the driver of 
another car undertook to tow the disabled car. Held: Whether plaintiff 
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was contributorily negligent in riding in the towed vehicle is a question 
for the jury to be determined in the light of plaintiff's situation, and 
plaintiff cannot be held contributorilg negligent as  a matter of law. 

APPEALS by defendants \JThitney and Scarlette from Shaw, J. Febru- 
ary 1962 Civil Term of DAYIDSON. 

Plaintiff, wife of defendant Scarlette and a passenger in his automo- 
bile. scugllt and was awarded compensation for injuries negligently in- 
flicted when the car in which she was riding collided with the abutment 
on the bridge spanning Tadkin River on U.S. 64. 

Plaintiff, her husband, their three infant children, and another had 
visited plaintiff's mother near Bakersville; defendant 11-hitney and 
his family had done liken-ise. The two families were returning to their 
homes in Thomasville when Scarlette had motor trouble just. east of 
Marion. \~Thitlney, driving a car owned by defendant Grindstaff and 
ioancd for the trip, had been following Scarlette and offered to  tow 
the Scarlette car to Thomasville. Scarlette furnished a chain about 
eight feet long, tied to the left rear bumper of the Whitney car and to 
the leit front bumper of the Scarlette car. When the chain n.aq tnut,  the 
two cars were about fire or six feet apart. 

Plaintiff alleged tha t  Whitney failed to give signals as agreed; each 
driver nc.glected to keep a proper lookout; each failed to keep his 
automobile under adequate and proper control; her injuries were due 
to  the joint and concurrent negligence of defendants Whitney and 
Scarlette; defendant Grindstaff was liable for the negligence of his 
agent, \T7hitney. 

Defendants denied the asserted negligence, pleaded rontributory 
negligence of plaintiff in riding in the Scarlette autonlobile n-ith 
kno~~-ledge of the manner in which it was being towed and operated. 
Grindrtnff denied that  he TI-as in any w e n t  liable. 

-4t the conclusion of the evidence, Grindstaff's motion for nonsuit 
was allowed. The usual issues of negligence, contributory negligence, 
and dwiages n-ere subinitted to the jury. The jury a n v c r c d  thc issues 
relating to the negligence of defendants Whitney and Scarlette in the 
affirn~tir-e.  It uns~vered the issue of contributory negligence in the 
negative. It fixed compen~ition due plaintiff. Judgment was entered on 
the r-crctict. Ilefcndnnts \Tl~itney and Scarlette appealed. 

TI' .  H .  S t e e d  for plaint i f l  appel lee .  
J o r d n n ,  Ti 'righf,  H o m n  R A17ichols b y  Char les  E. S i c h o l s  a d  G. 

Jlrcrl1n Ezlans ,  f o r  de fer idan t  Tl 'hitney. 
TT7crlso. t? I3r7nhleg b!g T17nltcr F .  H r i n k l e y  for d c f e n d a ~ i t  Scnrle t te .  
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K O D ~ ~ A N ,  J. Each defendant assigns a single error-the refusal to  
allow his motion to nonsuit. Each asserts the  evidence is insufficient 
to establish his negligence. Each asserts the  evidence establishes as a 
matter  of lcw plaintiff's contributory negligence barring recovery. 

Th?  evidence would pcrmit a jury to find these facts: The  drivers 
agreed before the towing started t h a t  Kh i tney  would warn Scarlette 
before Vhi tney  reduced his speed. The agreed warning signal was the 
waving of n hand extended out of tlie window. Additionally Scarlette 
would be r ~ a r n e d  by the  brake lights when pressure was  applied to  the 
brake pedal of the  Whitney car. The  towing operation had covered 
seventy-five miles or more before the  accident occurred. The cars 
traveled a t  a maximum speed of 40 to  45 m.p.h. They passed over 
several bridges before reaching the  Yadkin. Whitney always slowed 
down in approaching and crossing a bridge. Traveling eastwarclly, as 
the  cars were, there is a crest t o  a hill and then a decline to  the  
bridge seventy-five to  a hundred feet from the bridge there is a 
thirtv-degree curve to  the  left. The  paved portion of the  highway is 
slightly wider than the bridge. -4s the care approached the  bridge, a 
truck,  goinq west, w s  crossing the bridge. When within a few feet of 
the  bridge, Vhi tney abruptly slowed his car without giving the  agreed 
hand signal. Scarlette swerved his car and struck the side of the bridge. 
This collision caused plaintiff's injuries. 

Every operator of a motor vehicle is required to exercise reasonable 
care to  avoid injury to persons or property of another G.S. 20-110. 
il failure to  so operate proximately resulting in injury to  another 
gives rise to  a cause of action. Black v. Millinq Co..  257 S . C .  730; 
Fzrnercll Service v. Conch Lznex, 248 N.C. 146, 102 S.E. 2d 816; Tatem 
v. Tatem. 245 N.C. ,587, 96 S E. 2d 723; Con: v. Lee, 230 S . C .  153, 52 
S.E. 2d 355. 

Undoubtedly the parties recognized t o ~ ~ i n g  the Scarlette vehicle in 
tlie inznncr described on much- t raveld  highways, U.S. 40 and 64, 
waq not a normal operntion. It called for more than ordinary alertness 
and caution on the  part of each driver. 5 9  Jur. ,  -4utoinobiles and 
Higllr-ny Traffic. 421. Tlie Scarlette car was measurably under the 
control of the Whitney car. I n  recognition of tha t  fact ,  tlie drivers 
oqreerl upon a systcin of signals to  be given by Whitney which mould 
perinit Scarlette to  conform his operation to the movement of the  tow- 
ing car. Tlie evidence is sufficient to warrant  a finding t h a t  Whitney 
failed to give the agreed signal, and this failure was one of the  causes 
of the collision. 

The agrceinent with respect to  signals did not, however, relieve 
Scarlette of his duty  of keeping a proper lookout and controlling the 
ixovement of his car a s  b e ~ t  he could to avoid hazards which he observ- 
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ed or should have observed. Rhyne v. Bailey, 254 N.C. 467, 119 S.E. 2d 
385; Currin v. Vil l iams,  248 N.C. 32. 102 S.E. 2d 455; Clark v. Emer- 
son, 245 N.C. 387, 95 S.E. 2d 880. 

Khitney had invariably reduced his speed in approaching and 
crossicg bridges before reaching the Yadkin. Scnrlette was aware of 
tha t  fact. Sciirlette knew, when they approached the Yadkin, he was 
not far from his home and knew the conditions existing a t  the river 
crossing. He  saw or should have seen the sharp curve to  the left with 
the descending road and trucks meeting them. Knowledge of these facts 
sliould have warned him Whitney mould be compelled to  suddenly 
apply his brakes because he could not safely enter the bridge a t  :t 

speed of 40 to 45 n1.p.h. Was he as alert as he should have been under 
the existing conditions? The jury could well find tha t  he was not. 

The court properly submitted separate issues with respect to the 
negligence of defendants Whitney and Scarlette. 

Does the evidence compel the conclusion tha t  plaintiff was negligent? 
The answer is no. Whether she acted with reasonable prudence in rid- 
ing in the towed vehicle was a question for the jury. Plaintiff's situation 
was properly a matter for the jury to consider in arriving a t  the 
answer. She was on the highway with three children, the oldest only 
six years of age. It does not appear what experience, if any, she had 
in operating automobiles. What  was there t o  compel her to  conclude 
tha t  the operation could not be made in safety if each driver was 
cautious? Two stops were made in the seventy-five miles tha t  the 
Scarlette ~rehicle was towed. One of these stops was for lunch, the 
other for gas. The jury might, but the court could not as  a matter 
of law, say tha t  plaintiff negligently contributed t o  her injuries. Smith 
v. Stepp, 257 N.C. 422; Dinkins v. Carlton, 255 N.C. 137, 120 S.E. 
2d 543. 

Affirmed. 

STATE v. ALBERT RORIE. 

(Filed 21 November 1961.) 

1. Criminal Law § 154- 
It is the  duty of appellant to make timely exception to asserted error 

in order to present the matter for  review, and to group his exceptions 
which relate to a particular question to avoid a dismissal of the appeal. 
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2. Criminal haw s 168- 
In  passing upon the sufficiency of the evidence to overrule nonsuit, the 

Supreme Court has no jurisdiction to weigh the evidence. 

3. Indictment and  Warran t  5 14- 
Objection that  persons of defendant's race had been arbitrarily ex- 

cluded from the grand jury returning the indictment must be timely 
made by plea in abatement or motion to quash, and defendant loses his 
right to present the question when he makes no objection until after 
the trial jury is sworn and impaneled. G.S. 9-26. 

4. Jury 5 4- 
A defendant may challenge the array before pleading to the indictment 

or, after plea, may challenge individual jurors for  cause or peremptorily, 
but after the jury has returned its verdict, he may not challenge the 
competency of the jury to determine the question of his guilt. 

APPEAL by defendant from Gwyn,  J., November 2, 1961 Regular 
Criminal Term of UNION. 

Attorney General Bruton and Assistant Attorney General Jones for 
the State. 

Conrad J .  L y n n  for defendant appellant. 

RODMAN, J. Defendant was tried on a bill of indictment charging 
him with an assault with a deadly weapon with intent t o  kill J. W. 
Rushing, inflicting serious injuries not resulting in death. The jury 
returned a verdict of guilty as charged. Prison sentence within the 
limits fixed by G.S. 14-32 was imposed. 

The trial judge, after he imposed sentence, said: "Let the record 
show tha t  the defendant gives NOTICE OF APPEAL to the Supreme 
Court." Nowhere in the record is there an  exception or assignment of 
error. The nearest approach to an exception occurred when the State 
rested. Counsel for defendant then said: "Motion to dismiss on ground 
State has failed to make out a prima facie case." The court said: "I 
think i t  is a matter for the Jury." 

It is the duty of an appellant who asserts prejudicial error to  point 
out the asserted error by exception. He  must then classify his ex- 
ceptions, putting in a separate group all exceptions which relate to 
each particular question. The failure to except leaves nothing to re- 
view, and the failure to group requires a dismissal of the appeal. 
Hines v. Frink, 257 N.C. 723; Phillips v. Alston, 257 K.C. 255; C'ratch 
v. Taylor, 256 N.C. 462, 124 S.E. 2d 124; Vance v. Hampton, 256 N.C. 
557, 124 S.E. 2d 527; Logan v. Sprinkle. 256 N.C. 41, 123 S.E. 2d 209; 
Darden v. Bone, 254 N.C. 599,119 S.E. 2d 634; Conrad v. Conrad, 252 
N.C. 412, 113 S.E. 2d 912; Abbitt v. Bartlett, 252 N.C. 40, 112 S.E. 2d 
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751: Worknznn v. Workman, 242 N.C. 726, 89 S.E. 2d 390; Worsley 
zl. Rendering Co., 239 S . C .  347, 80 3.E. 2d 467; Jones zl. Jones, 235 
N.C. 390, 70 S.E. 2d 13. 

The question of the sufficiency of the evidence to warrant a con- 
viction is not before us because not properly presented by an exception 
h'onetheless it niay be noted that the State's witness Rushing testi- 
fied that defendant shot him. The credibility of this testimony was for 
tlie jury. Our jurisdiction does not pmmit us to weigh the evidence. 

The record shorn defendant was tried during the first week in S o -  
vember 1961. H e  was represented by counsel who appears for him in 
this court. When notice of appeal Val given, the statutory time to 
perfect the appeal was enlarged. Defendant was allowed thirty days 
for that purpose. Seemingly he nevtr submitted his case on appeal 
to the solicitor as he should have don(>, and not until 30 April 1962 did 
he file a statement with the clerk for certification to this Court. 

Defendant filed his brief in this Court on 11 September 1962. Then, 
for the first time, he challenged the validity of the trial on the unsup- 
ported statements made in his brief tha t  Negroes had been arbitrarilv 
excluded from jury ~erv ice  in Union County. This asserted exclusion. 
he contends, deprived the bill of indictment of any vitality. Hence the 
judgment is a nullity. 

For more than three-quarters of a century our statute law has de- 
clared tha t  a failure to assert disqualifications of grand jurors is 
~ a i v e d  if not taken before the petit jury is sworn and impaneled. G.S. 
9-26; Code 1883, s. 1741. 

Dillard, J., said in S. u. Baldwin, 80 N.C. 390, decided in 1879: '(It 
is settled tha t  the defendant, as indeed every person accused of :I 

violation of the criminal law of tlie State, has the right not to be put 
to  a public trial except on a bill of indictment preferred by a grand 
jury composed of persons qualified as by statute prescribed. If there be 
a defect in tlie accusing body, it is the right of the party indicted, by 
plea in abatement or by motion to  quash, to avail himself of such 
defect: but i t  is required to be exercised a t  the earliest opportunity 
after bill found, which must be upon the arraignment when the party 
is first called upon to ans~ver." The conclusion then reached has been 
consistently follon-ed: S. v. DLnckburn, 80 Y.C. 474; S. v .  Martin, 82 
S.C. 672; S. v. Haywood, 94 S .C .  847: S .  v. Gardner, 104 N.C. 739; S. 
21. Barkleu, 198 K.C. 349, 131 S.E. 733; S. v. Gibson, 221 N.C. 252, 20 
S.E. 2d 51; S. v. Tennant, 222 N.C. 277, 22 S.E. 2d 552; S. 7). Sztddreth, 
223 S . C .  610, 27 8.E. 2d 623 ; Xiller v .  S., 237 X.C. 29, 74 S.E. 2d 513 ; 
S. v. Gales. 340 N.C. 319, 82 S.E. 2d 80: S. v. Ballenger, 247 N.C. 216, 
100 S.E. 2d 331; S. zl. Cluburn, 247 N.C. 455, 101 S.E. 2d 295; S. v. 
Perry,  248 K.C. 334, 103 S.E. 2d 404; S. v. Green, 251 N.C. 40, 110 
S.E. 2d 609. 
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Our procedure requiring the challenge to be made before pleading 
to the nlcrits conformed v i th  practice in the Federal courts prior to 
the adoption of the Federal Rules of Criminal Procedure. U.S. v. Gale, 
109 U.S. 65, 2'7 L. ed. 837; Wood v. Brush, 140 U.S. 278, 35 L. ed. 505; 
Crowley v. ITS'., 194 U.S. 461, 48 L, ed. 1073. The Federal Rules of 
Crin~iiial Procedure accord with this practice. See Rule 12. Scales v. 
US., 367 U.S. 203, 81 S. Ct. 1469, 6 L. ed. 782. 

In  King u. C.S., 163 F. 2d 408, cert. den. 324 U.S. 854, 89 L. ed. 1413, 
King cha!lenged the validity of his conviction because of intentional 
and systemo tic exclusion of TTomen from the grand jury which indicted 
him and froin the petit jury n-hich tried him. The court denied his 
motion to vacate the judgment of conviction and sentence imposed 
thereon. The court said: "[TI he right to not have women intentionally 
and systematically excluded from a jury panel is one tha t  may be 
vaived, and i t  will ordinarily be deemec-1 to  have been so waived where 
timely objection is not made in the proceedings and the question is 
sought to be raised for the first time by a motion to vacate the 
judgment." 

A person charged nit11 crime may, when called upon to plead to the 
bill of indictment, challenge the array;  or he may, after his plea, 
challenge individual jurors for cause or peremptorily. G.S. 15-163. But 
he cannot x a i t  until the jury has returned a verdict of guilty to  
challenge the competency of the jury to determine the question. S, v. 
Banner, 149 X.C. 519; People v. McCrea, 6 N.W. 2d 489 (514), cert. 
den. 318 U.S. 783, 87 L. ed. 1150; 50 C.J.S. Juries, sec. 263; 31 Am. Jur. 
Jury, sec. 114. 

No sound reason is suggested for according defendant special privi- 
leges. He  n-as represented at  the trial by able counsel of his own 
selection, presumably ~vell  aware of our statutory provisions and the 
decisions of this Court. Sotwithstanding his charge of discrimination, 
lie says in his brief that  members of his race were on the grand jury 
which returned the bill of indictment and the petit jury which found 
him guilty. It should be noted that  the record says nothing with re- 
spect to who was on either the grand or petit jury; nor does i t  appear 
that  defendant, in the exercise of his right, challenged peren~ptorily or 
for cause any juror called to pass on the question of guilt or innocence. 

The appeal is 
Dismissed. 
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ERVIN LETTE,RLOUGH, PLAINTIFF-EMPLOYEE, v. 
JOHN HENRY .QTKINS, NON-INSURER, DEFENDANT-EMPLOYER. 

(Filed 21 November 1962.) 

1. Master a n d  Servant § 82- 
The Industrial Commission is not a court of general jurisdiction but 

is  a n  administrative board with quasi-judicial functions, and has only 
that  jurisdiction conferred by statute, which jurisdiction may not be 
enlarged by waiver or extended by act or consent of the parties. 

2. Sam- 
While the Industrial Commission may not institute a proceeding en 

mero motu, if its jurisdiction is invoked by the filing of claim or the sub- 
mission of a voluntary settlement for its approval, the commission has 
authority and must, a s  the first order of business, determine the juris- 
dictional facts from the admissions of the parties, facts agreed, stipu- 
lations noted a t  the hearing, or evidence offered in open court after all  
parties have been given opportunity to be heard, and it may not find 
such facts from records, files, evidence, or data not thus presented. 

The parties submitted to the Industrial Commission a voluntary settle- 
ment for the approval of the Commission, but  the employer insisted a t  
every stage of the proceeding tha t  he did not have a s  many a s  five em- 
ployees and was not subject to the Act. Held:  An award of the Com- 
mission entered without a finding of the jurisdictional facts is void 
and must be set aside, but the  proceeding should not be dismissed but 
should be remanded to the Industrial Commission for the finding of 
facts determinative of whether i t  had jurisdiction to proceed. 

4. Same; Judgments  § 19- 
Challenge to the jurisdiction may be made a t  any time, since a judg- 

ment entered without jurisdiction is void and may be treated a s  a 
nullity. 

APPEAL by plaintiff from Olive, J., February 5, 1962, Term of 
RANDOLPH. 

This is a proceeding pursuant to  the Workmen's Compensation Act 
(G.S.. Ch. 97) .  

Plaintiff, an  employee of defendant, suffered a fracture of and injury 
to the right femur while using a power saw about the business of de- 
fendant. On 9 May 1962 the parties executed a compromise "Agree- 
ment and Release," reciting facts relative to the injury and the amount 
of medical expenses incurred, and stating defendant's contention tha t  
he is not "legally responsible . . . under the  Workmen's Compensation 
Act." I n  the instrument defendant agrees to pay plaintiff the sum of 
$1500 and to pay the further sum of $623.55 on account of medical 
expenses incurred, and plaintiff releases defendant from all claims and 
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liabilities, past, present and future, on account of the alleged accident 
and the injury. It is provided tha t  the settlement is "subject to the 
approval of the Korth Carolina Industrial Commission." 

On 12 M a y  1961 Chairman Bean, of the Commission, entered an 
approval of the agreement and release, and made further comment 
and order, as follows: 

"It is directed to the attention of this employer tha t  i t  is 
and has been operating its business for a considerable length of 
time without insuring its liability under the Workmen's Compen- 
sation Act, qualifying as  a self-insurer or rejecting the provisions 
of the Workmen's Compensation Act. 

"IT IS  THEREUPON ORDERED tha t  unless the employer 
shall either provide compensation insurance or reject the pro- 
visions of the Act within thirty days from the date this order is 
filed, this case will be re-set for hearing before the Commission 
upon the next visit of a Hearing Commissioner to Greensboro, 
North Carolina, to determine what penalties, if any, the Com- 
mission should assess for employer's failure to  provide insurance 
or reject the .4ct. G.S. 97-94(b) ." 

Defendant filed a motion and notice of appeal, in which he as- 
serted tha t  he has not had as many as five employees a t  any one time 
and has contended throughout the proceeding tha t  he was not subject 
to the -4ct, and prayed, (1) tha t  the further order of the Commission 
be vacated, or ( 2 )  tha t  the settlement be disapproved and the pro- 
ceeding be set for an original hearing before a hearing Commissioner, 
or (3)  tha t  the matter be reviewed by the full Commission. 

Review was granted, and an award was entered declaring tha t  there 
was ample evidence "in the file of the case and the agreement and re- 
lease of the parties to support the findings of fact of Chairman Bean,'' 
t ha t  the contentions of defendant are without merit, and the former 
order should be affirmed. Upon affirmance by the full Commission de- 
fendant appealed to  Superior Court. 

The Superior Court adjudged that the "cause is remanded to the 
North Carolina Industrial Commission which is directed to  enter 
an Order setting aside its approval of the agreement and its award 
for the payment of compensation and medical benefits and dismissing 
the proceeding on the ground of lack of jurisdiction." 

Plaintiff appeals. 

Ottway Burton and Linzcood T .  Peoples for plaintiff.  
John Randolph Ingram for defendant. 
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~ ~ O O R E ,  J. The Industrial Commivsion is not a court of general 
jurisdiction. It is an administrative board with quasi-judicial functions 
and has a special or limited jurisdiction created by statute and con- 
fined to its terms. I ts  jurisdiction nlay not be enlarged or extended by 
act or consent of parties, nor may jurisdiction be conferred by agree- 
ment or waiver. Har t  v. dfotors, 244 S .C.  84, 92 S.E. 2d 673; Reaves 
V .  Mill Co., 216 N.C. 462, 5 S.E. 2d 303. To sustain the jurisdiction of 
the Commission i t  must affirmatively appear tha t  the en~ployer, which 
i t  undertakes to bind by its award, had as many as five men in his 
or its employment. C'hadwick v. Depa~tment  of Conservation and De- 
velopment, 219 X.C. 766, 14 S.E. 2d 842. 

Defendant has insisted in the agreement and release signed by him 
and in every step and stage of this proceeding tha t  he did not have as 
many as fivc Inen in his employment and was not subject to the pro- 
visions of tlie Workmen's Compensation Act. We find nothing in the 
record tending to show affirmatively tha t  he had five or more em- 
ployees and that  the Commission had jurisdiction. The matter of 
jurisdiction has not been determined. A challenge to  the jurisdiction 
may be made a t  any timc, since a judgment entercd without juris- 
diction is a void judgment without legal effect and may be treated as 
a nullity. H a r t  v. Motors, supra. The court below properly directed 
the Industrial Coimnis~ion to vacate and set aside its order and award 
in toto. 

Hon-ever, i t  is our opinion tha t  the court erred in directing the 
Comnlission to dismiss the proceeding. Whether or not the Comnlissioll 
has jurisdiction has not been properly determined. "Where its juris- 
diction depends on the existence of certain facts, the . . . Commission 
has the authority to determine whether such facts exist. . . ." 100 
C.J.S., Worlrmcn's Compensation, s. 425d, p. 272. It is not error for 
the Supcrior Court to remand a proctleding "in order that  the facts 
n-it11 respect to  the nunlber of employees in the employnlent of the 
defendant a t  the time the . . . employee was injured might be as- 
certaincd by the Industrial Commission." Thompson v. Fzrnc~rll Home, 
2008 K.C. 178. I79 S.E. 801. It is true that  the Commission may not 
en. mero m o t ~ i  institute a proceeding. But the jurisdiction of the Com- 
mission is in~ol ied either n-hen a claim for compensation is filed or a 
~ o l u n t n r y  scttlement is subniitted for approval. I n  a p p r o ~ i n g  settle- 
ments the Comnlission acts in its judicial capacity. Biddix v. Rex 
S l l l l s ,  237 S . C .  660, 75 8.E. 2d 777. In  presenting the agreement and 
release to the Commission for approval, the parties instituted the 
prescnt proceecding. In  w e r y  proceeding before the Commission de- 
termination of jurisdiction is the first order of business. Determinative 
facts upon ~ h i c h  rights of parties are made to rest must be found from 
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judicial admissions made by the parties, facts agreed, stipulations 
entered into and noted a t  the hearing, and evidence offered in open 
court, after all parties have been given full opportunity to be heard. 
"Recourse may not be had to records, files, evidence, or data not thus 
presented to the court." Biddzr v. Rex X i l l s ,  supra. The instant pro- 
ceeding should be remanded for n proper hearing. Should i t  be de- 
terinined t!lcrein that  the commission has no jurisdiction, the proceed- 
ing should be dismiescd. If the Commission has jurisdiction, it should 
proceed according to law. From any and all orders and a-cvards made 
pursuant to the hearing an appeal will lie. 

The proceeding is remanded to Superior Court. It will remand to 
the Industrial Con~n~ission with directions that the order and award 
of the Conlmission appealed from be vacated and set aside, and pro- 
ceedings be had in accordance with this opinion. 

Error and remanded. 

RSR'Dh1,L ISSURAiYCE, INC, V. CHARLES J. O'NEILL. 

(Filed 21 November 1962.) 

1. Appeal and E r r o r  § 44- 
If the president of plaintiff corporation testifies voluntarily on cross- 

examination that plaintiff carried liability insurance, and the question 
asked the witness did not necessarily call for such information, plain- 
tiff mas not complain of the error it  thus induced. 

2. Automobiles 54f- 
Where the president of plaintiff corporation testifies that he was 

authorized t o  use plaintiff's ~ e h i c l e  in going to and from his home, plain- 
tiff may not make a contrary contention that its president, in driving 
to his home on the occasion of the accident in suit was on a purely 
personal mission. 

3. Same; Limitation of Actions 3- 
Eren though a t  the time of the accident the one-year limitation of 

G.S. 20-11.1 is in effect, if, a t  the time of the trial, the limitation has 
been remored (C11nl)ter 97.5. Session Laws of 1961), the presumption of 
the statute may be illvolied even though a t  that time more than a year 
hnd elapsed since the accident, since statutes which change the rules of 
evidence relate to the remedy only and are  a t  all times subject lo  
modification and control by the Legislature. 

APPEAL by plaintiff from Mallard, J.. l l a r c h  12, 1962 Term, WAKE 
County Superior Court. 
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The plaintiff instituted this civil action to recover $1,235.78 damages 
to  its new Renault Dauphine automobile allegedly caused by the 
actionable negligence of the defendant. The defendant answered, deny- 
ing negligence. and setting up a counterclaim for $250.00 damages to  
his 1949 Chevrolet allegedly caused by the negligence of the plaintiff. 

The collision occurred on Downtown Boulevard in Raleigh a t  about 
5:45 p.m. on February 24, 1960, as  Harry Randall, plaintiff's presi- 
dent, drove the Renault north in the middle of the three lanes for 
traffic in tha t  direction. Randell attempted to cross to  the right-hand 
lane in which the defendant was also driving north. Traffic was heavy. 
The plaintiff contended, and offered evidence tending to  show, its 
driver had completed the crospover in safety and the defendant negli- 
gently ran into its vehicle from the rear. The defendant contended, and 
offered evidence tending to show, tha t  the plaintiff's driver crossed 
over into the defendant's traffic lane without proper signal and when 
i t  was unsafe for him to make the movement. Each driver claimed 
the other's negligence m-as the  sole proximate cause of the collision 
and property damage. 

The answer setting up the counterclaim mas filed subsequent to  
July 18, 1961. The exact date does not appear in the record. The plain- 
tiff, by reply, challenged the right of the defendant to set up a counter- 
claim against the plaintiff upon the ground the evidence showed 
tha t  Harry Randall was using the Renault not on plaintiff's business, 
but on a private mission of his own. 

Harry Randall testified he kept and used the plaintiff's vehicle by 
company authority which included its use a t  any time after or before 
business hours; tha t  by company authority he used i t  for trans- 
portation to and from his home, and for storage which was not avail- 
able a t  the plaintiff's office. 

On proper issues the jury determined Harry Randall was plaintiff's 
agent; tha t  his negligence proximately caused the collision; t,hat de- 
fendant was not negligent; tha t  the defendant recover $200.00 on his 
counterclaim. 

From the judgment on the verdict, the plaintiff appealed. 

Dfupree.  W e a v e r ,  H o r t o n  R. Coclcman b y  J e r r y  S .  A l v i s  f o r  plainti-ff 
appe l lan t .  

Teagzie,  J o h n s o n  R. Pa t terson  b y  I .  E d w a r d  Johnson ,  R o b e r t  M .  
Clay  for d e f e n d a n t  nppellee. 

HIGGINS, J .  One of plaintiff's exceptions involved the admission of 
evidence with respect to the damage to the Renault. On cross-exami- 
nation, Mr .  Randall, president of the plaintiff, was asked if he sold 
the vehicle for salvage. H e  replied, no. He  was then asked who did 
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sell it. He  replied: "The adjuster for the insurance company tha t  
carried my company's fire, theft and collision insurance." When asked 
who sold the vehicle, he could have answered, giving the name of the 
seller or the auctioneer, or, if he did not know, he could have said 
so. Instead, he gave the reply above quoted, volunteering the infor- 
mation as to his company's fire, theft and collision insurance. 

The court refused to strike the evidence upon the ground the 
plaintiff's president had himself volunteered the statement. The refusal 
to  strike is the  subject of plaintiff's assignment of error No. 1. The 
plaintiff cannot be heard to  complain of an error i t  induced. Brittain 
v. Blankenship, 244 N.C. 518, 94 S.E. 2d 489. Other objections to  evi- 
dence are inconsequential. 

The plaintiff's assignment of error No. 8 challenges the court's charge 
tha t  proof of ownership of a motor vehicle involved in an accident 
is prima facie evidence the vehicle a t  the time of the accident was be- 
ing used with the owner's authority, and in connection with the owner's 
business. The president of the company testified the plaintiff authoriz- 
ed him to use the vehicle in going to and from his home so that  he 
would have i t  handy for company business before and after office 
hours: and also as a means of providing storage not available a t  the 
company's office. To  permit the company to defend now upon the 
ground tha t  Mr. Randall was using the vehicle on a private mission 
would be blowing both hot and cold. The statute and the evidence were 
sufficient to support the affirmative answer to the issue of agency. 

The charge of the court on the prima facie presumption which 
fo1lon.s proof of ownership was in accordance with the law in effect 
a t  the date of the trial. The presumption relates to the rule of evi- 
dence and procedure rather than t o  substantive rights. ''In Tabor V .  
TVard. 83 K.C. 291, the Court declares tha t  laws which change the 
rules of evidence relate to the remedy only, and are a t  all times sub- 
ject to modification and control by the Legislature, and tha t  changes 
thus made may be made applicable to existing causes of action." 
Spencer v. Motor Co., 236 N.C. 239, 72 S.E. 2d 598. 

It is true, a t  the time of the accident the prima facie presumption 
arising from proof of ownership applied only to  actions brought with- 
in one year. However, the General AssembIy, by Chapter 975, Session 
Lams of 1961, struck out the one year limitation. Consequently a t  the 
time of the trial the limitation had been removed. Under Spencer v. 
Motor Co., supra, the defendant was entitled to  the benefit of the 
presumption, although more than one year had elapsed between the 
date of the accident and the date he filed his counterclaim. 

K e  have examined all assignments of error reIied on by the plain- 
tiff. They are without merit. 

No error. 
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EDITH JI. MOXTGOillERT v. RIONROIC TELEPHONE COMPANY, ISC. 

(Filed 21 Norember 1962.) 

1. Pleadings 3 28-  

Plaintiff must recovcr, if a t  all, in accordance nit11 the allegations of 
the complaint, and plaintiff's proof must correspond substantially thereto. 

2. Telephone Companies § 4- 
Where plaintiff's allegations a re  to the effect that she mas injured while 

talking on the telephone by electricity from a bolt of lightning trareling 
over telephone wires, and that the injury occurred because of defendant 
telephone company's ncgligence in improperly installing the telephone 
equipment, but plaintiff in t rod~~ces  no competent evidence of any electri- 
cal storm or any lightning any\vhere or any lightning being indncted oTer 
the telephone vires, nonsuit is proper. 

3. Appeal and Error § 41- 

If judgment of nonsuit would h a r e  lo be sutained even though certain 
of plaintiff's evidence had been admitted, the exclnsion of suvh evidenc~,  
even if competent, cannot be prejudicial. 

APPEAL by plaintiff froni JIcConnell, J . ,  August 1962 "A" Civil Term 
of Uxron-. 

Civil action to recovcr damages for personal injuries. 
Plaintiff alleged in lier complaint In substance: Defendant installed 

and furnished for its customary charges telephone service in the home 
where she was living with her husb:~nrl. About 12:30 pin. on 18 
February 1960, n-hile she was tdk ing  over the t e lepho~e  \n th  a 
friend Mrs. Parlis \Tillinms, who lived about six or seven miles away, 
a thundercloud gathered near the honw of the plaintiff and a bolt of 
lightning struck somerhcre In the close proximity of the plaintiff's 
llouce and follo~vcd the n-lring of the defendant's telephone system 
t h r o u d ~  the fuqe and through the lead-in  ire to  the telephone the 
plaintiff had in lwr hand and v a s  talking through, and the bolt of 
lightning mas not shunted into the ground becxuqe defendant had 
installed a defective l i~h tn ing  arrester, or tha t  a bolt of liglltning 
struck the lines of the LTnion Electric 3Iembcrship Corporation and 
follo~vcd them into plaintiff's housc, wl11w i t  was transmitted orcr the 
teleplione line to the ear picre which plaintiff was using, because of dc- 
fendnnt's ncgligence in the improper installation of the telephone 
equipment. "Thc bolt of lightning passed out of the ear piece into the 
plnintiff's right car and on to the right qide of the plaintiff's face with 
such force and power thxt i t  knoclied her down and rendered her 
unconscio~s " 

Defendant in iti: answer denies that  i t  n-as negligent in the in- 
stallation of its telephone in plaintiff'. home, and denies that  any 
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lightning occurred and was conveyed by  i ts  wires, or any wires, into 
the telephone in plaintiff's home thereby injuring her. 

Plaintiff testified in substance: When she was  talking to  Mrs. 
Williams she noticed i t  got real dark  outside. It was raining. She did 
not see or hear any thunder or  lightning. When she was talking over 
the  telephone, i t  seemed like a cloud v a s  rolling in on her, and the  next 
thing she remembers she was on the  floor, and i t  was about 1:30 p.m. 
Her  right ear drum was ruptured and her face was  scorched. 

When she recovered consciousness she left her home, and went 
through the  rain across the road to  the  home of Rlr. and Mrs.  J. L. 
Broom. J. L. Broom testified she told them, "she was telephoning Mrs. 
Williams, I believe, and lightened (sic 1 or something, when the  pop 
of lightning struck, i t  knocked her out for I guess forty minutes." 
When she reached the  Broom home, the side of her face ~ v a s  reddish- 
blue like, and her hair  looked like i t  was winged  some. 

Plaintiff returned to  her home about 3:00 p.m. At  tha t  time the 
telephone was dead, and the receiver x a s  hanging to  the  floor. T h a t  
afternoon a repairman from defendant came to  the  house. When he 
came in, he said: 'Wel l ,  the fuse is not  even blown; the  fuse is not  
even burned out." H e  took the  telephone apar t ,  and the  receiver and i t  
was completely burned out. H e  replaced cords everywhere. 

3Irq. Parks  ITilliams testified in respect to  her conversation with 
plaintiff: "I guess we talked for about a minute or maybe t ~ o  minutes 
nnd i t  was raining a t  my  house, but  the clouds wasn't too bad and all 
of a sudden she says to me she says, 'There is a terrible noise over 
my house' says 'It sounds like a storm.' And so I thought she had 
hung 1113 the  receiver although i t  made a terrible noise in m y  ear which 
really did frighten me. The noise \I-as just more or less a popping noise, 
just real loud popping noise." 

Plaintiff offered voluminous evidence in respect to  the  wiring of the 
telephone equipment and the lightning arrester installed by defendant. 

At the close of plaintiff's case, the  court entered a judgment of com- 
pulsory nonsuit, from which plaintiff appeals. 

Coble  Furzderburk for  plaintiff appel lant .  
C n ~ p e n t e r ,  W e b b  & Golding b y  W i l l i a m  B. W e b b  for d e f e n d a n t  

appellee. 

PER C U R I . ~ .  The theory of plaintiff's action, a s  alleged in her 
complaint and as contended in the trial and here, is t h a t  lightning was 
conducted over defendant's telephone wire and into the  receiver of 
the telephone tvhile she was talking over it due to defendant's negli- 
gence, and this was the proximate cause of her injuries. And yet  when 
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we examine the evidence, plaintiff has offered no  evidence, either 
direct or circumstantial, of any electrical storm or lightning anywhere, 
or of any lightning being conducted over its wires into the telephone 
she was using in February, or tha t  she was injured by lightning. She 
testified she heard no thunder and saw no lightning. The testimony of 
J .  L. Broom tha t  plaintiff told them "when the pop of lightning struck" 
seems the statement of an  opinion or conclusion and not a fact, when 
considered in the light of plaintiff's positive testimony a t  the trial. 

I n  Lynch v. Telephone Co., 204 N.C. 252, 167 S.E. 847, relied on by 
plaintiff, there was evidence tha t  an electrical storm was going on in 
June, and tha t  a witness saw a bolt of lightning about 50 yards from 
the telephone pole, and saw i t  on the wire tha t  came in the house 
probably about 50 yards from the house. I n  addition, defendant in its 
answer admitted plaintiff was struck by lightning. 

Even conceding arguendo tha t  an  excessive current of electricity 
came into the receiver of the telephone plaintiff was using and injured 
her, because of defendant's negligence in the installation of the tele- 
phone equipment, plaintiff has offered no evidence the electricity was 
lightning or caused by lightning. If a plaintiff is to  succeed a t  all, he 
must succeed on the case set forth in his complaint, and his proof 
must correspond substantially with his allegations. Wilkins V .  Finance 
Co.. 237 N.C. 396. 75 S.E. 2d 118. 

Plaintiff's assigkment of error t o  the judge's exclusion of evidence 
to the effect tha t  the telephone in plaintiff's home continually growled 
with static from the date of its installation in October 1958, and tha t  
when defendant in March 1962 installed new equipment. the static 
ceased, and when an electrical storm would appear, the telephone would 
go dead, and no harm would occur to persons in the house, is over- 
ruled, for even if i t  mas competent, which i t  is not necessary for us t o  
decide, i t  would not benefit plaintiff here by reason of her failure t o  
show there was any lightning or electrical storm a t  the  time of her 
injury and tha t  her injury was caused by lightning, as she alleges in 
her complaint. 

The judgment of involuntary nonsuit below is 
Affirmed. 
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CHARLES JUNIOR COOPER v. BILLIE VERNON KISER 
AXD 

ALLENE CULLER GILLE8SPIE v. BILLIE VERSON KISER. 

(Filed 21 November 1962.) 

Automobiles § 49- 
A passenger may not be held contributorily negligent as  a matter of 

law in voluntarily riding in a n  automobile driven by a person who had 
drunk some intoxicating beverage when divergent inferences may be 
drawn from the evidence as  to the quantity of liquor drunk, and i t  does 
not appear from the evidence that any incapacity of the driver was 
obvious. 

APPEALS by plaintiffs from C'lark (Edward B.) ,  S.J., May 7 ,  1962 
Term of RANDOLPH. 

Plaintiffs, passengers in defendant's automobile, were injured when 
i t  collided with another car going in the opposite direction. The cases 
were consolidated for trial. Plaintiffs allege the collision was caused by 
the negligence of defendant in driving his car on his left side of the 
road a t  an excessive and unlawful rate of speed and in failing to keep a 
proper lookout. 

Defendant denied the allegations of negligence. Additionally, he 
asserted contributory negligence on the part  of plaintiffs. To support 
his plea of contributory negligence he alleged his car was being oper- 
ated by one Cranford; that plaintiffs, defendant, and the driver of his 
car "were engaged in a drinking party" a t  the home of plaintiff 
Gillespie prior to the collision; tha t  plaintiffs knew or should have 
known tha t  defendant and the driver of his car were, because of the 
consumption of alcoholic beverages, in no condition t o  safely operate 
a motor vehicle; and with such knowledge plaintiffs voluntarily rode 
with defendant. 

The court, being of the opinion the evidence established negligence 
of plaintiffs barring recovery, allowed defendant's motion to nonsuit. 
Plaintiffs appealed. 

Ot tway  Bur ton  for plaintifj  appellants. 
Coltrane and Gav in  b y  T .  W o r t h  Coltrane for defendant  appellee. 

PER CURIAXI. Plaintiffs were not denied recovery because of failure 
to establish the alleged negligence of defendant. On the contrary, they 
were denied relief on the theory tha t  defendant's negligence was so 
palpable that  plaintiffs, exercising tha t  degree of caution which a pru- 
dent person ~ o u l d  use for his own safety, would have refused to  ride 
in defendant's automobile when operated either by Cranford or de- 
fendant. 
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Viewed in the liglit most favorable to plaintiffs, the evidence suffices 
to  show: The collision occurred about 11:OO p.m. Plaintiffs mere riding 
on the back seat. Cooper was asleep and had been asleep for some 
time when the collision occurred. T h e n  the journey started, Cranford 
was driving. Defendant was driving when the collision occurred. Gil- 
lespie and Cranford lived in tlie same building. Cooper came to see 
Gillespie about 8:00 a.m. on the morning of the collision. Defendant 
came to  the Gillespie home in the forenoon. He left and returned short- 
ly after noon. He  brought with him a pint of gin. This mas consunled 
during the afternoon and early evening by the four occupants of the 
nutomobile. Cooper testified on cross-examination: "I could tell what 
I had drunk. -4s far as being drunk, I wasn't drunk. Yes, I could feel 
it." Gillespie testified: "TTTe drank a pint of gin. No, I was not able 
to  feel any degree of intoxication from these three drinks of gin I 
took, couldn't feel i t  a t  all. KO, three ounces of gin doesn't make any 
effect on me." The evidence is not specific as to the quantity of alco- 
holic beverage Cranford or defendant had consumed. 

D i ~ e r g e n t  inferences may be drawn as to tlie quantity consumed by 
each of the four participants. Irrespective of the quantity consumed 
by Crnnford or defendant, what effect had i t  had on them? Cooper 
testified he could feel the effect of his imbibing. Gillespie teqtified she 
could not. If the drinking sufficed to affect either Cranford or defendant 
so ns to impair their ability to drive safely, did their actions indicate 
tha t  fact? These were questions of fact tha t  the jury could resolve; 
but, because of the diverse inferences which might be drawn, the 
court should have overruled the motions and submitted appropriate 
issues to the jury. Dinkins v. Carlton, 255 N.C. 137, 120 S.E. 2d 543; 
Maynor 2 ' .  Pressley, 256 S . C .  483, 154 S.E. 2d 162. 

Reversed. 

JIRS RUBY 0. WOLFE. . ~ D B I I S I S T R A T R I S  O F  PHYLLIS 11. WOLFE. DECEASED 
V. FARMERS COOPERATIVE EXCHANGE. ISCORPORATED. 

(Filed 21 Soreinber 1962.) 

Automobiles § 41m- 
The evidence in this case is held sufficient to be submitted to the jury 

on the issue of negligence of the driver of a motor vehicle in striking a 
child upon a highway. 

APPEAL by defendant from Hall. J., ?\lay 1962 Term of JOHNSTON. 
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Civil action to recover damages for the wrongful death of a four- 
year-old child. 

The jury found by its verdict that plaintiff's intestate mas fatally 
injurcd by the negligence of defendant's agent, and awarded damages 
of $10,000 00. 

From a judgment on the verdict, defendant appeals. 

Robert A.  Spence  and  George B. M a s t  f o ~  de fendan t  appel lant .  
Lev inson  & L e v i n s o n  b y  L. L. Leziinson for plaintiff appellee. 

PER C T ~ I A ~ I .  Defendant assigns as  error the denial of its motion 
for judgment of conipulsory nonsuit made a t  the close of all the evi- 
dence. 

Plaintiff's evidence, and defendant's evidence favorable t o  her, shows 
these facts: 

About noon on 31 May  1960 Phyllis Wolfe, a four-year-old girl, 
followd her eleven-year-old sister, Patricia Kolfe, from their home 
across n rural paved road to  a mailbox, where the mail carrier 
had stopped his automobile. At  tha t  point the paved road is 18 
feet  vide, v i t h  six-foot dirt shoulders on each side. The distance from 
the pavement to the mailbox is seven feet, At this point the road is flat 
and straight for a quarter of a mile on each side of the mailbox. When 
the mail carrier's automobile began pulling an-ay in a direction from 
Smithfield, Patricia looked to the right and saw defendant's truck 
c o m i n ~  along the road toward Smithfield about the length of a football 
field r.n-ay. Patricia then turned to the left, and saw Phyllis right 
behind her. She then turned to  the right to see where defendant's 
truck n-as, and when she turned again to the left, she saw Phyllis 
with her head don-n and kicking a pebble, walking slowly across the 
road. Patricia noticed no change in the speed of defendant's truck 
from the first time she saw i t :  she heard no horn blow. When Phyllis 
had cro~sed the wliite line in the center of the road, the right side of 
the bumper of defendant's truck hit her, and in Patricia's words, "I 
just caw her flying in the air." Defendant's truck went 174 feet from 
n-hcre i t  <truck the little girl before i t  stopped. TT7hen it stopped, 
Phylli<' body was about 27 feet from where she was struck and about 
two feet from the vhi te  center line of the road on defendant's side 
of the road I n  the collision Phyllis sustained, among other injuries, n 
crushed liend and a broken neck, which resulted in her immediate 
death. Defendant's truck a t  the time was being driven by its employee, 
0. F. Barbour, in the scope and course of his employment. 

Defendant's evidence shows these facts: I t s  salesman, 0. F. Barbour, 
was driving its truck 40 or 45 miles an hour on his right side of the 
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road. He  saw no children anywhere. He  saw the mail carrier's automo- 
bile stopped by the mailbox. Barbour testified: "Just as  I started t o  
pass the tail end of his (the mailman's) automobile, I glimpsed 
through my left side glass a view of :t child and the cab par t  of m y  
truck was done by by tha t  time and I put on brakes just a s  short a s  I 
could. I then didn't see the child until I got stopped and got out of the 
truck. She was somewhere around 15 or 20 feet from the mailman's 
car. She was lying somewhere around two feet, or something like 
that ,  in my lane tha t  I was traveling in. When I first saw the child, 
she won't over three feet from the truck, three or four feet a t  the 
very outside, and running. The child was running toward the house. 
She was running right into the side of my truck, the  back part  of the 
body." He  did not see Patricia until after Phyllis had been killed, and 
he went back. He  testified on cross-examination: "The child came to 
rest something about 15 feet from where she was struck." " "As to ex- 
plaining how she was thrown any such distance as tha t  by running into 
the side of my truck rather than being hit by the front of it, as 
she contends, I say the wheel could have done it." 

I n  our opinion, the court properly overruled defendant's motion for 
judgment of compulsory nonsuit. This is in accord with our decisions 
in Goss v. Williams, 196 K.C. 213, 145 S.E. 169; Moore v. Powell, 205 
N.C. 636, 172 S.E. 327; Kelly v. Hunsucker, 211 N.C. 153, 189 S.E. 
664; Butler v. Allen, 233 N.C. 484, 64 S.E. 2d 561; Brunson v. Gainey, 
245 N.C. 152, 95 S.E. 2d 514; Cassetta v. Compton, 256 N.C. 71, 123 
S.E. 2d 222; Ennis v. Dupree, ante 141, S.E. 2d . 

The two assignments of error to the admission of evidence are over- 
ruled, for the reason tha t  no prejudicial error is made t o  appear suffici- 
ent to warrant a new trial. The assignment of error to  the charge is 
broadside, and in addition it is not carried forward and discussed in 
the brief. 

I n  the trial below we find 
No error. 
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ORKIN EXTERMINATING COMPANY O F  RALEIGH, INCORPORATED v. 
ALLEN J. GRIFFIN.  AND ALLEN J. GRIFFIN AKD BURRIS  B. JONES 
T/A WAYNE EXTERMINATING COBIPBNY. 

A S D  

ORKIN EXTERMINATING COMPANY O F  RALEIGH, INCORPORATED v. 
BURRIS  B. JONES AND BURRIS  B. JONES AXD ALLEN J. GRIFFIK,  
T/A WAYNE EXTERMINATIKG COMPANY. 

(Filed 21 Norember 1962.) 

1. Injunctions § 13- 
Where, upon the hearing of an order to show cause n'hy a temporary 

restraining order should not be continued to the hearing, there is no 
request for findings of fact and the court continues the temporary order 
without setting forth his findings, i t  will be presumed for the purpose of 
the order that the court found facts sufficient to support it. 

2. Contracts 9 7- 
A contract not to engage in business in competition with the employer 

after termination of the employment is valid and enforceable if the 
coctract is in writing and is entered into as  part of the contract of 
employment, is based upon valuable consideration, is reasonable a s  to 
time and territory, is fair to the parties, and is not against public 
policy. G.S. 7 6 4 .  

3. Injunctions 8 13- 
Where plaintiff makes out a prima facie showing of right to the final 

injunctive relief demanded, a temporary order entered in the cause should 
ordinarily be continued to the hearing when reasonably necessary to 
protect plaintiff's rights and prevent irreparable injury, 

APPEALS by defendants from Paul, J., August 1962 Term of WAKE. 
I n  these two actions plaintiff seeks to restrain defendants from 

competing with plaintiff in twenty-five towns in Eastern North Caro- 
lina in violation of their individual contracts of employment. The 
contract between the plaintiff and the defendant Griffin is dated May 
10, 1960; the contract between plaintiff and the defendant Jones, 
July 25, 1960. Plaintiff further prays for damages allegedly resulting 
from defendants' breach of contract. 

Plaintiff is engaged in the pest control, exterminating, fumigating. 
and termite control business. Each defendant a t  the time, and as a 
part  of his contract of employment by plaintiff, agreed tha t  for a period 
of two years immediately following the termination of his employment 
for whatever cause, he would not himself, or in conjunction with 
any other person, partnership, or corporation, engage in the pest con- 
trol, exterminating, fumigating, or termite control business anywhere 
within the following territory: Kinston, Ayden, Beaufort, Cherry Point, 
Cove City, Faison, Calypso, Goldsboro, Havelock, Jacksonville, Ken- 



180 IN THE SUPREME COURT. [258 

ansville, La Grange, Jlaysville, Midway Park, Rlorehead, Mt .  Olive, 
S e w  Bern, Oriental, Pink Hill, Princeton, Richlands, Seven Springs, 
Snow Hill, Trenton and Warsaw. 

The agreement specifically prohibited each defendant froin calling 
upon or soliciting any customer whose account was serviced by him as  
an eiuployetl of plaintiff. The complaint in the Grifin case alleged tha t  
he had voluntarily and without provocation terminated his employ- 
ment with plaintiff on M a y  16, 1962. 'The complaint in the Jones case 
alleged that  he had similarly terminated his employment with plaintiff 
on January 5 ,  1961. Each complaint alleged tha t  Jones and Griffin 
had thereafter formed a partnership under the name of Wayne Ex- 
terminating Company and were engaged in the exterminating, fumi- 
gating, and termite control business in competition with plaintiff 
in the prohibited territory in violation of their contract of employ- 
ment;  that in the course of his employment each defendant not only 
acquired a list of the plaintiff's customers but also confidential infor- 
mation as to plaintiff's secret methods and processes in the pest control 
business. 

Upon the verified complaint his Honor W. H .  S. Burgwyn on July 
19, 1962, issued a temporary restraining order against the defendant 
in each case. On August 28, 1062, his Honor 3ldcolm C. Paul heard 
the t ~ r o  cases fully upon affidavits offtwd by each party. The defend- 
ants admitted the execution of the contracts which the plaintiff seeks 
to enforce. Each defendant alleged that his contract was R renewal 
and tl iat  there was no basic difference in this contract and previous 
contracts he had signed with plaintiff. Judge Paul continued the re- 
straining orders pending trial on the merits or until the expiration of 
the two-yeer term contained in the rooenant not to compete in the 
erent  the case should not be tried prior to the date it expired. Each de- 
fendant appealed. 

Tl'allace R. T.t'allace, l i a r v ~ y  16.  J farc t i s  a n d  I r v i n g  K.  K a l e r  for 
plamti,fl, appel lee .  

H e r b e r t  B .  Hzclse for d e f e n d a n t ,  appe l lan t s .  

PCR CURIAN. Each defendant inakes only one assignment of error. 
It raises the question ~ h e t l i e r  the court below erred in continuing the 
temporary restraining order until the final determination of the action 
on its merits. 

The judge was not requested to find the facts upon which he con- 
tinued the teniporary restraining order and he made none. However, i t  
is presumed for thc purpose of his order tha t  he found facts sufficient 
to support it. H a l l  v. C o a c h  C o .  e t .  al . ,  224 K.C. 781, 32 F.E. 2d 325; 
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Edmonds v. Hall, 236 N.C. 153, 72 S.E. 2d 221; Strong, N.C. Index, 
Injunctions, Sec. 13. 

The affidavits disclose that  defendants in the course of their em- 
ployment had acquired knowledge which mould give them an unfair 
advantage over plaintiff in a competitive business. Under such cir- 
cun~st~ances equity will enforce a covenant not to  compete if i t  is: 
"(1) in writing, (2) entered into a t  the time and as a part  of the 
contract of employment, (3) based on valuable considerations, (4) 
reasonable both as to time and territory embraced in the restrictions 
(5) fr,ir to the parties, and (6) not against public policy." Asheville 
Associates v. Miller and Asheville Associates v. Bernzan, 255 N.C. 
400, 121 S.E. 2d 593. Exterminating Co. v. Wilson, 227 N.C. 96, 40 
S.E. 2d 696; G.S. 75-4. 

The plaintiff in this case made out a prima facie showing of right 
to the final injunctive relief i t  demanded. When this is done the 
court r i l l  ordinarily continue a temporary restraining order if, in its 
opinion, i t  i. reasonably necessary to protect the plaintiff's rights un- 
til the controversy can be finally determined. On this record, we think 
the plaintiff was entitled to have the temporary restraining order 
continued zs ordered by Judge Paul. Studios 1'. Goldston, 249 S . C .  
117, 105 S.E. 2d 277. 

The judgment of the court below is affirmed. 
Affirmed. 

I<JIORT C'. JIASSESGIT.1, T. J .  E. TVOJIBTX k SOSS. ISCORPORATED. aim 
BARTER WRIGHT JIASON ASD ROSA HAYES HORTON. 

(Filed 21 Soreinher 1962.) 

1. Automobiles § 41f- 
Eridence that  the additional defendant. driving a car along a four- 

lane highway, ~ r a s  proceeding in the left lane for trayel in his direction, 
an6 slon-ed to turn left a t  a crossorer in the median, and that  plaintiff, 
driving n followinq car, also slowed his rehicle and was hit from the 
rear by a third vehicle driren by a n  original defendant, is insufficient 
to support a finding that  the negligence of the additional defendant, i f  
m y ,  wns a proximate cause of plaintiff's injuries, and such additional 
drfenilant's motion to nonsuit the cross action of the original defendants 
n-as properly allowed. 

2. Automobiles § 44- 
Evidence that  plaintiff, driving along a four-lane highmay in the left 

lane for traffic traveling in his direction, decreased speed when the pre- 
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ceding vehicle slowed down to make a left turn a t  a crossover in the 
median, and was struck from the rear by defendant's vehicle, is held 
insufficient to warrant the submission of the issue of contributory negli- 
gence to the jury. 

APPEAL by original defendants from Walker, Special Judge, April 
1962 Civil Term of WAKE. 

On February 29, 1960, about 8:30 am. ,  plaintiff was driving his 
1960 Pontiac on Highway 401 toward Raleigh. H e  was proceeding in 
a line of traffic in the left of the two lanes for northbound traffic. A 
1953 Pontiac operated by (additional) defendant Horton was in front 
of plaintiff and a 1957 Chevrolet truck owned by the corporate defend- 
an t  and operated by its agent, defendant Mason, was behind plaintiff. 
Defendant Horton gradually reduced her speed a s  she approached a 
crossover in the median where she was to turn left. Plaintiff, observing 
her action, gradually reduced his speed. When defendant Horton 
reached the crossover and began her left turn, her car and plaintiff's 
car were proceeding very slowly. Under these circumstances, the truck 
operated by defendant Mason overtook plaintiff's car and struck 
the right rear thereof, causing plaintiff's car to strike the car of de- 
fendant Horton. 

Plaintiff instituted this action against the corporate defendant and 
defendant Mason to recover damages for personal injuries and prop- 
erty damage allegedly caused by Mason's negligence. Answering, 
these (original) defendants denied negligence, pleaded contributory 
negligence, and alleged, conditionally, a cross action for contribution 
against defendant Horton. Defendant Horton was made a party on 
motion of original defendants and became a defendant only in respect 
of said cross action for contribution. 

A t  the close of all the evidence, the motion of defendant Horton for 
judgment of nonsuit as to  original defendantsJ cross action for con- 
tribution was allowed. Original defendants excepted. 

Original defendants tendered, but the court refused to submit, 
an  issue as to the alleged contributory negligence of plaintiff. Original 
defendants excepted. 

Issues as to negligence and damages were submitted. The jury 
found tha t  plaintiff was injured and damaged by the negligence of 
original defendants a s  alleged in the complaint and awarded damages 
in the amount of $3,500.00. 

Judgment for plaintiff, in accordance with the verdict, was entered. 
Original defendants excepted and appealed. 

Holding, Harris, Poe & Cheshire for plaintiff appellee. 
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Maupin, Broughton, Taylor & Ellis for defendants J .  E. Womble 
& Sons, Inc., and Barter Wright Mason, appellants. 

Smith,  Leach, Anderson & Dorsett for additional defendant Horton, 
appellee. 

PER CURIAM. We find no evidence sufficient to support a finding 
tha t  the negligence of defendant Horton, if any, was a proximate cause 
of plaintiff's injuries and property damage, h'or do we find evidence 
sufficient to support a finding tha t  plaintiff was contributorily negli- 
gent. Hence, there is no error in the rulings referred to  in our pre- 
liminary statement. 

Other assignments brought forward in appellants' brief relate t o  
alleged errors in respect of the court's charge to  the jury. However, 
none of these assignments discloses prejudicial error. 

No error. 

STATE v. BRUCE LASIER. 

(Filed 21 November 1962.) 

Forgery 5 2- 
Conflicting evidence as  to  whether the signature on the check in 

question was that of the maker or whether defendant signed the name 
of the purported maker, held to take the issue to the jury. 

APPEAL by the defendant from Olive, J., May 1962 Term of ROWAN. 
Criminal prosecution upon two indictments which charge (1) tha t  

on January 7, 1961, defendant forged a check in the amount of 
$4,700.00 upon the account of Herbert Flora, Jr., and (2) tha t  on the 
same day he uttered the forged check. 

Plea: Not guilty. Verdict: Guilty. 
From judgment imposed, defendant appealed. 

Attorney General Bruton and Assistant Attorney General Jones for 
the State. 

Robert M .  Davis for defendant appellant. 

PER CURIAM. Upon the trial in the Superior Court the defendant 
testifying in his own behalf, admitted tha t  he deposited the check in 
question in his account a t  the Scottish Bank in Salisbury. He  denied, 
however, tha t  he wrote the signature of Herbert Flora, J r .  on it. On 
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tlie contrary, he said tha t  he saw Flora sign the check; that  Flora 
then delivered i t  to him in payment of a $4,600.00 gambling debt and 
a $100.00 used car he had sold Flora. The teller and the bookkeeper 
of the Security Bank and Trust Company a t  Salisbury, which cashed 
the check, each testificd tha t  in his opinion the signature on the 
questioned check n-as tha t  of Herbert Flora, J r .  

Flora liiiuself swore that he did not sign the check and knew nothing 
about i t  until he received it in his bank statement a t  the end of the 
nionth. His testimony was that,  after buying a used car from the de- 
fendant for his son, the defendant gave hiin two drinks in a shot 
glass: tlie first one a t  5:00 p.m., the second one a t  6:00 p.m.; tha t  
shortly after the second drink he  line^^ nothing more until 10:OO p.m. 
when he cmie to himself on the floor of defendant's office. ,4 special 
agent of the Federal Bureau of Investigation, an expert assigned to 
the full-time exnmination of questiorled documents, after studying en- 
Iargewents of the $4,700.00 check and a number of genuine Flora 
checli~,  testified that  in his opinion the signature on tlie questioned 
check was not w i t t e n  by the m i t e r  of the genuine Flora signatures 
used for coniparison. 

The question of fact which arose upon this conflicting evidence 
was for tliz jury to  ansn-er. The charge of the court fairly presented 
the defcndmt's contentions to the jury and correctly stated the 
applicable principles of law. The jury ansxered the issue against the 
defendant in a trial in which we find no reversible error. 

Xo error. 

I N  T H E  M A T T E R  O F  T H E  A P P L I C A T I O S  O F  R O B E R T S  COMPANY F O R  
T H E  APPOISTAIERTT O F  A N  v J I P I R E  U N D E R  T H E  P R O V I S I O N S  
O F  F I R E  INSURBRTCE P O L I C Y  KO. 675-002 I S S U E D  RY C E N T R A L  
JIUTUL\L I S S U R A N C E  COMPANY. 

Appeal and Error 5 3- 
The appointment of an umpire by a judqe of the Snpcrior Court upon 

application of a party to a n  insurance contract pursuant to the "ap- 
praisal" clause of the policy, G.S. 58-176, is a ministerial and not a 
judicial act, and no appeal will lie from the refusal of the judge to 
vacate the order, since the validity of the appointment may be adjudicated 
oiily when the question is raised in a properly instituted ciril action. 

APPEAL by movant, Central Niltual Insurance Company, from 
W i l l i a m s ,  J ,  a t  chambers in LEE County. 
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Smith, Leach, Anderson & Dorsett for appellant. 
Jordan, Wright, Henson & hTichols; Pittman, Staton & Betts; and 

McDermott, Cameron & Harrington for  appellee. 

PER CURIAM. The Central Mutual Insurance Company (insurer) 
issued a policy of fire insurance to  Roberts Company (insured) on 1 
December 1959. The policy covers the contents of 13 separate plants 
situate in and outside the City of Sanford. S o r t h  Carolina. It con- 
tains a co-insurance clause. I n  compliance ~ ~ i t h  G.S. 58-176 i t  contains 
an "Appraisal" clause providing in pertinent part  the following: 

"In case the insured and this Company shall fail t o  agree as to 
actual cash value . . . of loss, then, on the written demand of 
either, each shall select a competent and disinterested appraiser 
and notify the other of the appraiser selected within twenty days 
of such demand. The appraisers shall first select a competent and 
disinterested umpire; and failing for fifteen days to agree upon 
such umpire, then, on request of the insured or this Company, 
such umpire shall be selected by a judge of a court of record in 
the state in which the property covered is located. The appraisers 
shall then appraise the loss, stating separately actual cash value 
and loss to  each item; and, failing to  agree, shall submit their 
differences, only, to the umpire. An award in mit ing,  so iten~ized, 
of any two when filed with this Company shall determine the 
a~llount of actual cash value and loss." 

On 9 October 1961 a fire occurred a t  one of the plants in Sanford. 
There were extended negotiations between insurer and insured re- 
specting inspection and the quantity of property damaged and de- 
stroyed. On April 17, 1962, insured requested an appraisal pursuant 
to  the "A4ppraisal" clause and appointed its appraiser. Insurer did not 
xppoint an appraiser but requested an exanination of insured under 
oath. The e~aminat ion was begun. On 2 ,June 1962 insured applied to  
Honorable Clawson L. Williams. Resident Judge of the Eleventh 
,Judicial District, for appointment of an umpire. The Judge appointed 
Robert L. Gavin. Esq. Upon receiving notice of the appointn~ent,  in- 
surer filed a motion n-ith the .Judge to m c a t c  the order. The emotion 
was heard on 20 ,June 1962. At the hearing insurer notified insured 
that it denied any and all liability under the policy. On 23 July 1962 
Judge Williams ectelecl an order denying the motion to vacate thc 
appointnient, and insurer excepted and appealed. 

Thz appeal must be dismissed. Therc is 110 suit pending. K O  action 
has been comincnced and inztituted by icsuance of summons (G.S. 1- 
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14) ,  or as provided in G.S. 1-88. The appointment of the umpire is 
not the judgment of a court, i t  is a mere ministerial act pursuant to 
contract, albeit authorized by statute. The statute might very well 
have designated a postmaster, minister of the gospel, mayor, sheriff 
or other personage t o  make the appointment. The appointment is made 
a t  the request of either the insurer or insured and no notice to the 
other is required, no hearing is contemplated. There is no requirement 
that  the appointment be made in tern1 or a t  any particular time or 
place. The appointment itself may be challenged only by an action in- 
stituted for that purpose. The legal effect of the appointment and 
any acts done pursuant thereto may be challenged in any action in 
which they arise. 

It follows that  we make no decision upon the merits, that  is, we do 
not adjudicate any of the rights of the parties with respect to an 
appraisal under the policy. 1I7e only decide that  the appointment was 
not a judicial act. 

Appeal dismissed. 

STBTE v. JOSEPHINE P. VOWELL. 

(Piled 21 November 1962.) 

APPEAL by defendant from Mallard, J., April, 1962 Criminal Term, 
WAKE Superior Court. 

Criminal prosecution upon a warrant issued by the City Court of 
Raleigh charging the defendant and a female companion with the of- 
fenses of false registration a t  a named hotel in Raleigh on March 14, 
1962, and in engaging in prostitution. From a conviction and judgment 
in the city court, the defendants appealed to the Superior Court of 
Wake County. 

A trial de novo in the superior court resulted in a verdict of guilty. 
From judgments thereon, the defendant Vowel1 alone appealed. 

T. W. Bruton, Attorney General, James F. Bullock, Asst. Attorney 
Generol, for the State. 

Earle R. Purser, for defendant, appellant. 

PER CURIAM. At the trial in the superior court the State introduced 
evidence that  appellant and her companion checked into the hotel 
about six o'clock on March 14, 1962. Due to some disturbances in 
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which they were involved, the police were oalled, the defendant and 
her companion were arrested, and warrants issued. The police officer 
in charge of the investigation testified as t o  the confession of the ap- 
pellant. The appellant contends the confession was unsupported and, 
therefore, not sufficient to convict. However, the record does not 
bear out the appellant's contention. The evidence corroborating the 
confession was ample. The confession and the corroborating evidence 
made out a strong case. 

No error. 

RUTH COLTRANE ROBERTS v. JAMES GRAY ROBERTS. 

(Filed 21 November 1962.) 

APPEAL by defendant from Walker,  S.J., in Chambers, RANDOLPH 
Superior Court. 

The plaintiff instituted this civil action against the defendant, her 
husband, for alimony without divorce. The defendant demurred upon 
the ground the complaint alleged conclusions and not ultimate facts 
sufficient to constitute a cause of action for divorce from bed and 
board. After notice, Judge Walker held a hearing upon the plain- 
tiff's application for alimony pendente lite and counsel fees. At  the 
hearing the court held as a matter of law the complaint stated a cause 
of action and entered a pendente lite order that  the defendant pay the 
plaintiff $20.00 per week for her support pending a hearing on the 
merits. The court refused to allow counsel fees. 

Deane F.  Bell, for plaintiff appellee. 
Ottway Burton, for defendant appellant. 

PER CURIAM. The plaintiff's complaint, while not in full detail, 
yet contains sufficient factual averments to survive the demurrer. The 
evidence was sufficient t o  sustain the pendente lite allowance and the 
amount thereof. Apparently the court failed to provide for counsel 
fees upon the ground the evidence showed the plaintiff was amply able 
to  pay her own attorney. The order from which this appeal is taken is 

Affirmed. 
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STATE v. 0RT71LLE PEARSOS.  

(Filetl 2 l  s n r ~ n ~ b e r  1962.) 

Wliether the solicitor sl~olild be permitted to ask lcading questions, 
particnl:~rly of a pi-osecutris of tender years in a trial of a defel~dallt 
charged wit11 rape, carnal abnse, and other cases inrolving inquiry into 
rlt.licate cubjects of a sexual nature, rests in the sound discretion of the 
trial court, and since the trial eourt, from his observation of the witness 
and Immledge of the circnmstancc% of the particular case, is in a 
better position to decide the courst) of conduct necessary to establish 
t h ~ ~  truth and yet safvguard the rights of defendant, the e ~ e r c i s e  of his 
discrtbtiou will not be disturbed in abcence of luanifest abnse. 

2. Same- 
111 this prosecution of a twenty-year old defendant for carnally knowing 

a n 1  n b i ~ s i ~ ~ g  a fourteen-year old girl, i t  appeared that  the prosecutrix 
rcnlni~~ed silent when interrogated in regard to the more intimate details 
neccvsnry to nlake out the State's case and that  the solicitor was their 
permitted by the court to ask leadinq questions in regard thereto. Held: 
Tlrc record discloses no abuse of discretion by the trial court in permitting 
the leading questions, the corplis dt l ic t i  being established by other evi- 
dence. 

3. Criminal Lam § 9e 
Where evidence competent for the purpose of corroboration is admitted 

ovcr the general objection of defendant without request that its admission 
be restricted, exception to the admission of the eridence cannot be sus- 
tained. Rule of Practice in the Supreme Court No. 21. 

4. Criminal l a w  5 1 5 6  

An assignment of error must disclose within itself the question sonqilt 
to be presented without the necessity of going through the record to find 
the asverted error or ascertain the precise question involved. Rules of 
Practice in the Supreme Court Sos. 1 9 ( 3 )  and 21. 

3. a-iminal J~aw 5 159- 
An assignment of error in support of which no reason or argunlent iq 

stated and no authority cited in the brief will be deemed abandoned. 
Rulc of Practice in the Supreme Court So .  28. 

APPEAL by defendant from Shaw,  J., 1Iarcli 1962 Tern of ALEX- 
ANDER. 

Criminal prosecution on an  indictment charging defendant, Orville 
Penrson, a nlale person over eighteen pears of age, on 24 May 1961 
with feloniously :tnd carnally lmowing and abusing Rosina Clontz, :t 

fenialc. cliild over t ~ c l w  and under sixteen years of age, who had never 
before liad tcwxd intercourse with any person: a violation of G.S. 14- 
26. 

Plea: Kot  Guilty. Verdict: Guilty a s  charged in the  indictment. 



N.C.] FALL T E R M ,  1962. 189 

From a sentcnce of iniprisonment for not less than t,hree years nor 
more than five years, defendant appeals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
Harry It'. McGalliard for the State. 

R a y  Jennings for defendant appellant. 

PARKER, J. Rosina Clontz, a witntm for the State, testified in 
substance as follows: 

She is fourteen years old. On 24 May 1961 she got into an automobile 
with Orville Pearson, and  vent with liini to the F C X  store in Taylors- 
ville, a short distance from where she lives. They got tn-o Pepsi-Colas, 
and v e n t  from the FCX store down by a chicken house on "a teeny 
dirt road." There was nobody with her but Orville Pearson. 

After Rosina had given this testimony the following appears in thr  
record : 

"(Witness first testified that  when they left the store they went 
back home, and tliat she did not go with him any~vhere else that  
day. The trial Judge a t  this point permitted the Solicitor to ask 
leading questions on account of the 'tender years' of the witness). 

"Tlie Solicitor asked her to tell what happend after they got 
to the chicken house and stopped. No answer was given. The 
Solicitor again asked her to go ahead and without him leading her 
to  tell what happened. She said: 'Well, we were just sitting there 
talking - and he put his arms around me and kissed me.' The 
witness then stopped and the Court directed her to go ahead. Thc 
So!icitor then asked her the following question: 'Now, you told 
us about his stopping a t  the chicken house and you told us that  he 
put his arms around you and kissed you. Did he put his hands on 
you?' To which the witness answered: 'Yes, Sir.' The Solicitor then 
asked: 'Did he take out his private parts?' Witness answered: 
'Yes, Sir.' Solicitor asked: 'What did he do with them?' To which 
there was no answer. The Court instructed witness to ans\yer his 
question. Tlie Solicitor then asked witness if he put his private 
parts in hers, and the witness ansvered: 'Yes, Sir.' The Solicitor 
then asked what she did then, and she answered that  she started 
crying. She testified tliat she did not know how long they n-ere 
there; that after leaving they went down close to Edith 11Iitchell's 
and lie let her out and went on. Upon being asked by the Solicitor 
if she had told her mother what happened, she said tliat she 
had. The Solicitor then asked her if she had ever had sexual 
intercourse with any person other than him, and she replied: 'So.  
Sir.' 
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"DEFENDANT'S EXCEPTION NO. 1." 
Immediately thereafter in the record appears the testimony of 

Rosina on cross-examination, which is in substance: 
She doesn't remember what time of the evening it  was: i t  wasn't 

daylight. When she got home after dark her mother gave her a whip- 
ping, and then she told her mother that  Orville had done something to 
her. She lives right close to where Orville lives. She has known him 
about two years, and she visits a t  his mother's home. 

Defendant assigns as error "the action of the presiding judge in 
allowing the solicitor to  ask leading questions of the prosecuting wit- 
ness in regard to the alleged act of sexual intercourse with the defend- 
ant Orville Pearson." 

Notwithstanding the general rule against asking one's own witness 
leading questions, the control of such is largely within the sound dis- 
cretion of the trial judge. I n  this jurisdiction the law has been well 
settled for many years that  i t  is within the sound discretion of the 
trial judge whether or not counsel shall be permitted t o  ask leading 
questions, and the exercise of such discretion, in the absence of an 
abuse thereof, will not be disturbed on appeal. Bank v. Pinkers, 83 
N.C. 377; Howell v. Solomon, 167 N.C. 588, 83 S.E. 609; S. v. Buck, 
191 N.C. 528, 132 S.E. 151; I n  re Will of Williams, 215 N.C. 259, 
1 S.E. 2d 857; S. v. Hargrove, 216 N.C. 570,5 S.E. 2d 852; S. v. Harris, 
222 N.C. 157, 22 S.E. 2d 229; S. v. Cranfield, 238 N.C. 110, 76 S.E. 
2d 353; Stansbury, North Carolina Evidence, Witnesses, sec. 31; 98 
C.J.S., Witnesses, sec. 329. 

Generally, leading questions are permissible to arrive a t  facts when 
modesty or delicacy prevents full answers to general interrogatories. 
Hence, because of the delicate nature of the subject of inquiry, many 
courts have recognized and held that  rape and carnal abuse cases, and 
other cases involving inquiry into delicate subjects of a sexual nature, 
constitute an exception to  the general rule against leading questions, 
and that  in such cases the permitting of leading questions of the prose- 
cutrix, particularly if she is of tender years, is a matter within the 
sound discretion of the trial judge. S. v. Beatty, 226 N.C. 763, 40 S.E. 
2d 357; Antelope v. United States, 10th Cir., 185 F. 2d 174; Buckley v. 
State, 19 Ala. App. 508, 98 So. 362; Parker v. State, 26 Ala. App. 61, 
152 So. 610; State v. Upton, 65 Ariz. 93, 174 P. 2d 622; Reynolds v. 
State, 220 Ark. 188, 246 S.W. 2d 724; People v. Jackson, 124 Cal. App. 
2d 787, 269 P. 2d 17; TVills v. People, 100 Colo. 127, 66 P. 2d 329 
(statutory rape-prosecutrix 17 years of age) ; Warren v. People, 121 
Colo. 118, 213 P .  2d 381; State v. Miller, 71 Kan. 200, 80 P. 51; 
Meredith v.  Commowenlth, 265 Ky. 380, 96 S.1T7. 2d 1049; Summer- 
rille v. State, 207 Miss. 54, 41 So. 2d 377 (statutory rape-prose- 
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cutrix 16 years of age) ; State v. Coflman, 360 Mo. 782, 230 S.W. 2d 
761; State v. Riley, 28 N.J. 188, 145 A. 2d 601; FLannery v. State, 135 
Tex. Cr. R. 235, 117 S.W. 2d 1111, Rehearing Denied 22 June 1938; 
State v. Tenney, 137 Wash. 47, 241 P. 669; State v. Davis, 20 DTash. 
2d 443, 147 P. 2d 940; 98 C.J.S., Witnesses, sec. 331, ( d ) ,  pp: 45-6. 
See also Stinson v. State, 125 Ark. 339, 189 S.W. 49, a prosecution for 
carnal abuse of a female under 16 years of age, in which the Court 
held that.  in view of the natural reluctance of the prosecutrix to testify 
to specific acts, i t  was not an abuse of the trial court's discretion to 
ask leading questions tending to show what had taken place and the 
actual commission of the offense. 

S. v. Beatty, supra, was a criminal prosecution upon an indictment 
charging rape, but the solicitor only asked for a conviction of an as- 
sault v i t h  intent to commit rape. There was a verdict of guilty a s  to 
all defendants, and each defendant was sentenced t o  imprisonment, 
from which each defendant appealed. According t o  the record on file 
in the office of the clerk of this Court, the victim was 18 years of age, 
and she was allowed over defendants' objections to  answer leading 
questions asked by the solicitor on direct examination in respect to 
matters of a sexual nature. Defendants assigned this as  error. The 
Court held tha t  permission t o  ask leading questions was within the 
sound discretion of the trial judge, tha t  the exercise of such discretion, 
in the absence of an  abuse thereof, will not be reviewed on appeal, and 
tha t  no prejudicial error has been shown, and the exception cannot 
be sustained. 

I n  Flannery v. State, supra, defendant was convicted of the crime of 
rape. The victim was a t  the time an eight-year-old girl. Defendant 
excepted to the prosecuting officer eliciting from the victim answers in 
response to  leading questions. The Court said: 

"We can see no error in the State's attorney asking the witness 
what appellant did to  her unionalls, and eliciting the answer tha t  
he (appellant) opened the front of her unionalls; and further 
eliciting the answer 'Yes sir' to the question 'Did he put  his male 
organ into your female organ?' While such question was lead- 
ing, nevertheless the rigor of the rule forbidding the asking of 
such questions bears some flexibility when dealing with a witness 
of tender years. It is a well-known characteristic that  little girls 
of tender years are usually loath to testify about such matters 
as  this one was called to testify, and sometimes refuse to talk a t  
all, through nervousness or innate modesty, and i t  appears from 
the bill tha t  the witness did not answer anything a t  all when first 
asked to  tell what appellant did after he had thrown her to the 
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ground, and i t  necessitated a leading question in order to obtain 
an answer to such a usually ernbarrassing question. There was 
other testimony in the record rather strongly corroborative of 
Drusillz,'s, and we do not think any injury was shown herein." 

I n  Antelope v. United States, supra, the defendant, a full-blooded 
Indian, was convicted of the crime of statutory rape upon an Indian 
girl 13 years of age. The Court said: 

"Liliewise, the contention that  the court committed reversible 
error in permitting the District Attorney to ask Eldine leading 
questions is without merit. The prosecuting witness here was a 
young, timid Indian girl. She was in strange surroundings. The 
questions, of necessity, were embarrassing t o  her. She testified in 
a timid, halting manner. Under these circumstances, i t  was neces- 
sary to ask her some leading questions to elicit from her the 
material facts. It is sufficient to say tha t  we have examined the 
record and conclude tha t  no reversible error was committed in 
permitting such leading questions as were asked." 

I n  the trial of criminal cases i t  is of the utmost importance tha t  the 
truth be ascertained, yet, a t  the same time, i t  is also of the utmost 
importance tha t  tlie fundamental rights of the defendant be protected. 
The trial court was in a much better position to judge the necessity 
and propriety of his action in permitting the solicitor to ask the 
prosecutrix, a fourteen-year-old girl, the leading questions appearing 
in the record than is this Court. He saw this fourteen-year-old girl 
and observed the delicacy of the situation. He  noted her sensibility to  
going forward, if not refusal to going forward, and explaining in detail 
the intimate sexual acts necessary for the State to make out its case. 
One girl of fourteen years of age might be much more humiliated to 
testify as to the necessary intimate details essential to the crime 
here charged than another of the same age. Each case must depend 
upon its own circumstances, and the trial judge is the person best 
situated to decitie upon the course of conduct necessary to elicit the 
truth,  and yet snfeguard the rights of the defendant, and unless this 
Court can gay, froin the n.lio!e record, lie a l ~ u ~ e d  his discretion and the 
defendant was deprived of a fair  and iinpartial trial, we should not 
disturb the exercise of liis di~cretion in permitting the leading questions 
to be n.ked tlie prosecutrix hy the solicitor. Ond looking to the entire 
record in tliis case we find this: Rosina's mother testified for tlie 
State in substance, except when quoted: Rosina came home "around 
the edge of dark," and said "she had been off with him." After she 
wliippcd Rosina, Roeina told her "she went down behind 3Iano Ker- 
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ley's Cafe down there and turned down a dirt road somewhere that  led 
to a chicken house down there and had intercourse with him in the 
car." She took her to a doctor. Dr.  Alex hioffett, a practicing physician 
and surgeon a t  Taylorsville, examined the prosecutrix on 25 M a y  
1961, and gave testimony for the State tending to show tha t  she had 
had a recent sexual intercourse or recently had been carnally abused- 
the details of which i t  would serve no useful purpose to set forth. Dr. 
lloffett testified: "She told him that  a inan had started to have inter- 
course with her and had partially succeeeded but she pushed him away; 
that  she did not name the person." Defendant, Orville Pearson, a t  the 
time, was 20 years of age. Defendant testifying in his own behalf said, 
in sukztance. tha t  about 8:00 p.m. on 24 May 1961 prosecutrix rode 
with him to the F C S  store u-here he bought two Pepsi-Colas and some 
gasoline, but he did not lay his hands on her, and did not engage in 
m y  sexual act with her. On cross-examination defendant admitted he 
had been convicted of aiding and abetting in larceny, had been placed 
on probation, had broken the conditions of his probation. and had seru- 
ed time on the roads. I n  our opinion, the trial judge did not abuse his 
discretion in permitting the solicitor to  ask the prosecutrix the leading 
questions appearing in the record under the circumstances of this case, 
and this did not deprive defendant of a fair and impartial trial. The 
assignment of error in this respect is overruled. 

Defendant assigns as error that the court permitted the mother of 
Rosina to testify as to what Rosina told her after she whipped her upon 
her return home, without restricting i t  to the purpose of corroborating 
Rosina. Defendant made a general objection to the admission of this 
evidence, but did not ask, a t  the time of admission, tha t  its purpose 
shall be rectricted. This assignment of error is overruled. Rule 21 of 
the Rules of Practice in the Supreme Court, 254 N.C. 783, 803; S.  v. 
Walker, 226 N.C. 458, 38 S.E. 2d 531. 

Defendant has three assignments of error to the exclusion of evidence 
offered by him. These assignments of error are not sufficient in form to 
present the alleged errors relied on, for the reason tha t  these assign- 
ments of error, and none of them. do not state clearly and intelligently 
what questions, or question, are intended to be presented without 
the necessity of the Court going beyond each, and all, of these assign- 
ments of error "on a voyage of discovery" through the record to  find 
the asserted errors, or error, and the precise questions, or question, in- 
volved, and such a voyage the Court will not embark on. Rules 19 (3) 
2nd 21, Rules of Practice in the Supreme Court, 254 N.C. 783 e t  seq.; 
Kleinfeldt v. Shoney's, Inc., 257 N.C. 791, 127 S.E. 2d 573, and the 
cases there cited. I n  addition, no reason or argument is stated, or 
authority cited, in defendant's brief in support of these assignments 
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of error, and they will be taken as abandoned by him. Rule 28, Rules 
of Practice in the Supreme Court, 254 N.C. 783, 810; 8. v. Strickland, 
254 N.C. 658, 119 S.E. 2d 781. 

Defendant assigns as error the denial of his motion for judgment of 
nonsuit made a t  the close of all the evidence. I n  defendant's brief 
no reason or argument is stated, or authority cited, in support of this 
assignment of error, and further i t  is without merit. The State's evi- 
dence was amply sufficient to carry the case to the jury. 

Defendant's assignment of error to the charge is not tenable. Further, 
no reason or argument is stated, or authority cited, in defendant's 
brief in support of this alleged error. It is overruled. 

I n  the trial below we find 
No error. 

JOHN WILEY SANDY, FATHER; BERTHA MAE SANDY, MOTHER; LOU 
ANN SANDY, J. C. SASDY, GLENN SSNDY, DOUGLASS RAY SANDY 
AND JEANETTE SANDY, X I N O R  BROTHERS AKD SISTERS APPEARING BY THEIR 
XEXT FRIEKD T. B. JOHNSON, OF WILEY JACKSON SANDY, DECEASED, 
EMPIOYEE V. STACKHOUSE INCORPORATED, EMPLOYER, AMERICAN 
JlUTUAL LIABILITY INSURANCE COMPANY INSURER. 

(Filed 21 November 1962.) 

1. Appeal a n d  Error 5 3& 
Ordinarily, exceptions not se t  out  i n  the  brief or  i n  support  of which 

no reason or  argument is stated or  authority cited will be  taken as 
abandoned. Rule of Practice in the  Supreme Court KO. 28. 

2. Master  a n d  Se rvan t  5 93- 
The findings of fac t  by the  Industrial  Comnlission a r e  conclusive on 

appeal when they a r e  supported by competent evidence, even though there 
is evidence that  n-ill support  a finding to the contrary. 

3. Master  a n d  Se rvan t  § 53-- 
Whether a n  accident arises out  of 111e employment is a mixed question 

of law and fact.  

4. J lns t e r  a n d  Servant  § 34- 
uqec? in the JTnrlimen's Compensation Act, the  words "out of" refer 

t ?  the cause of a n  nccident, while th12 n70rrls "in the  course of" refer t o  
the  time, place and circu~nstances n n ~ l e r  which i t  occurred, and in  order 
to ar ise  out of the employment thert. innst be some causnl relation be- 
tween the c~inl~loyment and the accident so tha t  the accident arises f rom 
a hazard incidental to the  employmei~t to which the worlimrn ~ o u l d  not 
h a r e  been equally t q w s e d  apa r t  from the  employment. 
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Ordinarily when a n  employee is off duty the relationship of master 
and servant is suspended and therefore there is no causal relationship 
between the employment and an accident which happens during such time. 

6. Same- Evidence held to  support finding t h a t  injury t o  employee did 
not  arise o u t  of his  employment. 

The evidence disclosed that the employee was temporarily assigned to 
a distant town in another state for emergency work in repairing power 
lines, with board and room furnished by the power company, that the 
employee and members of his crew were dismissed a t  six o'clock in the 
evening, with no duties to perform until six o'clock the following morn- 
ing, that  the employee left the motel about nine o'clock that  night on a 
personal mission to a restaurant some quarter mile from the motel, and 
was hi t  and killed by an automobile while returning to the motel. 
Held: The evidence supports the finding of the Industrial Commission 
that the injury did not arise out of and in the course of employment. 

APPEAL by plaintiffs from Mallard, J., March regular civil term 1962 
of v7A~~ .  

This procceding was instituted before the North Carolina Industrial 
Commission to recover compensation pursuant to the provisions of our 
Workmen's Compensation Act, alleging tha t  the death of Wiley Jack- 
son Sandy arose out of and in the course of his employment with the 
defendant employer. 

It mas stipulated tha t  a t  the time of the accident the deceased em- 
ployee and the defendant employer mere subject to and bound by the 
provisions of the Workmen's Compensation Act and tha t  the American 
Mutual Liability Insurance Company was the insurance carrier for 
the defendant employer; that  on 2 October 1959 the deceased employee 
mas injured by accident when he was struck by an automobile and 
tha t  deceased died the same day from the injuries thus sustained. 

Thc deceased employee mas employed by the defendant employer 
sometime in June 1959 and was working with a line crew in and 
around Wake County, North Carolina. On 30 September 1959 the 
deceased employee was assigned to a crew in charge of Roy Lattie 
Moorc to go to South Carolina to assist there in repairing line damage 
done by Hurricrne Gracie; that  the crew arrived in Manning, South 
Carolina, about three o'clock in the afternoon of 30 September 1959 
and ~ o r k e d  all through tha t  night and the next day until six p.m. 
After sleeping tha t  night, 1 October 1959, the crew ~ e n t  to Beaufort, 
South Carolina, arriving there about 2:30 p.m., 2 October 1959. The 
cren. worked until six p.m. The power Company in South Carolina 
furnished and paid for rooms for the members of the  crew a t  the Star 
l lo te l  in Beaufort located on Highway No. 21, and also paid for the 
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meals for the members of the crew. Tlie foreman of the crew stayed a t  
a different motel. 

On 2 October 1959 the crew quit work between six and seven o'clock 
in the evening. The members of the crew were dismissed until six 
c'clock the next morning, and the deceased did not have any duties 
to perform for his employer from the time he was dismissed on 2 
October 1959 until six o'clock in the morning of 3 October 1959. The 
members of the crew were not supervised by their foreman when they 
mere off duty a t  night. Around nine p.m. on the night of 2 October 
1959, the  deceased employee went to a drive-in restaurant about a 
quarter of 2 mile down Highway S o .  21 from the motel where he 
was stayinq, to purchase a Coca-Cola for himself. H e  drank the Coca- 
Cola and then purchased twelve cans of beer to take back t o  the motel. 
While returning to the motel he was hit by an automobile and died 
as  a result of the injuries sustained. 

The hearing commissioner heard the evidence and concluded as a 
matter of law tha t  the deceased employee was not injured by accident 
arising out of and in the course of his employment with the defendant 
employer. Claim for compensation was denied. 

On appeal, the full commission adopted as its own the findings of 
fact and conclusions of law of the hearing commiesioner and upheld 
the ruling of the hearing commissioner. 

The matter was appealed to the Superior Court which, after hearing, 
affirmed the order of the Industrial Commission. 

The plaintiffs appeal, assigning error. 

Jack Penter,  R o b e r t  A. C o t t o n  for appel lants .  
I .  Tt7eisner F a r m e r  for nppellees.  

DEXXY C.J. The appellants have not brought forward in their 
brief nor do they discuss any of their exceptions and assignments of 
error. Ordinarily, exceptions in the record not set out in  appellants' 
brief, or in support of which no reason or argument is stated or 
authorities cited, will be taken as abandoned. Rule 28 of the Rules 
of Practice in the Supreme Court. 254 N.C. a t  page 810. 

Tlie appellants direct their argument to the proposition that,  since 
the deceased nxs taken to South Carolina for emergency duty and re- 
quired to work more than his usual eight hours a day, or 40 hours per 
week, he T-ine continuously on duty from the time he left North Caro- 
lina until his death; tha t  he was subject to  call a t  any time, and 
that he had no time he could call his own. The appellants concede, 
howcyer, that a t  the time of the death of the deceased employee he 
n-as not engaged in doing any specific task for his employer, but insist 
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tha t  the continuous employment doctrine applies to the facts in this 
case as laid down in Walker  v. Speeder Machinery Corporation, 213 
Iowa 1134, 240 N.W. 725 and in Gri f i t h  v. Cole Bros., 183 Iowa 415, 
165 N.W. 577, and tha t  the plaintiffs are entitled to  recover compensa- 
tion. 

I n  the case of Walker  v. Speeder Machinery Corporation, supra, the 
employee Kas sent to various cities in the State of Ohio to  do certain 
work for his employer and was ordered, by wire, to  report a t  Pitts- 
burgh, Pennsylvania, for work to be done on Monday following his 
arrival in Pittsburgh by train on a Sunday afternoon. The employee 
was in Pittsburgh for the sole purpose of doing work for his employer 
in connection with the erection or demonstration of some machinery 
which had been shipped to Pittsburgh by the employer. The employee 
arrived in Pittsburgh, registered a t  a hotel, took a nap which lasted 
through the ordinary time for an evening meal, and then inquired of 
the clerk, about nine o'clock in the evening,  here he could get some- 
thine; to eat He  mas directed to a nearby restaurant. While on his 
way to get his evening meal he received injuries from which he died. 
The deceased employee had no personal business in Pittsburgh. On 
these facts his widow was allowcd to recover. 

I n  Gri f i th  v. Cole Bros.. supra, the deceased, a worker on a bridge 
having finished his work for the day, while sitting in a lodging tent 
provided bv  the employer and constructed near the scene of the bridge. 
n.as Idled by a stroke of lightning. The Court held i t  was not suffici- 
ent t!mt the employee "vas injured while in the course of his em- 
ployment. I t  must further appear tha t  his injury arose out of such 
employmei~t " Compensation was denied. 

Cases in other jurisdictions are not binding on this Court; even so, 
in our opinion. the factual situation in the case of Walker  v. Speeder 
Machmcyi  Corporation, supra, is distinguishable from tha t  in the 
instant case. while the opinion in the case of Gri f i th  v. Cole Bros.. 
suyra. supports the position of the appellees in this case. 

The find:ngs of fact of the Industrial Commission are conclusive on 
appeal n-Len they are supported by competent evidence, even though 
there is e~-idence that would support a finding to the contrary. McGin- 
nis v. Finishing Plant, 2,% K.C. 493, 117 S.E. 2d 490; Pitman v. Car- 
penter. 247 S.C.  63, 100 S.E. 2d 231; Champion v. Tractor CO.,  246 
X.C. G91, 99 S.E. 2d 917; Creigliton v. Snipes. 227 X.C. 90, 40 S.E. 2d 
61% ARe~r;s e.  Insurance Co., 226 N.C. 325, 38 S.E. 2d 97; Hegler 2'. 
Mills Co.. 224 X.C. 669, 31 S.E. 2d 918. 

TVhether an accident arose out of the employment is a mixed 
question of lam and fact. Pope v. Goodson. 249 N.C. 690, 107 S.E. 
2d 524; Hardy zl. Small, 246 N.C. 581, 99 S.E. 2d 363; Horn v. Krmi- 



198 IN T H E  SUPREME COURT. [258 

ture Co., 245 N.C. 173, 95 S.E. 2d 521. 
The Commission found facts which clearly show tha t  the deceased 

employee, although temporarily assigned to work in a distant town 
in another State, with board and room furnished by the power company 
for which the emergency work was being done, was off duty and upon a 
personal errand, unrelated to any duty in connection with his em- 
ployment when he was struck by an  automobile and killed. The facts 
iound by the Commission are supported by competent evidence. 

I n  the case of Bryan v .  T. A. Loving Co., 222 N.C. 724, 24 S.E. 2d 
751, this Court said: "The -4ct does not contemplate compensation for 
every injury an employee may receive during the course of his employ- 
ment but only those from accidents arising out of, a s  well as, in the 
course of employment. Where an injury cannot fairly be traced to  
the employment as a contributing proximate cause, or comes from a 
hazard to which the workman would have been equally exposed apar t  
from the employment or from a hazard common t o  others, i t  does not 
arise out of the employment. Lockey v .  Cohen, Goldman & Co., supra 
(213 N.C. 356, 196 S.E. 342) ; Walker v. Wilkins,  Inc., 212 N.C. 627, 
194 S.E. 89; Marsh v .  Bennett Collage, 212 N.C. 662, 194 S.E. 303; 
Plemnzons' v .  White's Service, Inc., supra (213 N.C. 148, 195 S.E. 370). 
The causative danger must be peculiar to the  work and not common to 
the neighborhood. It must be incidental to the character of the busi- 
ness and not independent of the  relation of master and servant. Lockey 
v. Cohen, Goldman & Co., supra." 

The  words '(out of1' refer to  the cause of an  accident, while the 
words "in the course of" have reference t o  the  time, place and circum- 
stances under which i t  occurred. Bell v .  Dewey Brothers, Inc., 236 N.C. 
280,72 S.E. 2d 680. 

I n  Hildebrand v. Furniture Co., 212 N.C. 100, 193 S.E. 294, this 
Court said: " 'So i t  has been stated as  a general proposition tha t  the  
phrase "out of and in the course of the employment" embraces only 
those accidents which happen to a servant while he is engaged in 
the discharge of some function or duty which he is authorized t o  
undertake and which is calculated to further, directly or indirectly, 
the master's business.' " 

Ordinarily, when an employee is off duty the relationship of master 
and servant is suspended; therefore, there is no causal relation between 
the employment and an accident mhich happens during such time. 
Canter v .  Brl. of Education, 201 N.C. 836, 160 S.E. 924; Ridout v. 
Rose's Stores, Inc., 203 N.C. 423, 171 S.E. 642; Hildebrand v. Furni- 
ture Co., supra; Horn v. Furniture Co., supra; Alford v. Chevrolet Co., 
246 N.C. 214, 97 S.E. 2d 869. 

The judgment of the court below is 
Affirmed. 
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W. VANCE FRYE v. INA SPIR'KS CROOKS. 

(Filed 21 Norember 1962.) 

1. Mortgages §§ 6, 39- 
Where a mortgage and note secured thereby each contain references to 

tke other, the fact that the mortgage specifies no date for payment of the 
amount secured is not fatal to foreclosure when the note specifies pay- 
ment within 12 months, and foreclosure some years after the maturity 
date of the note cannot be upset on the ground that the debt was not then 
in default. 

2. Abatement and  Revival 5 4- 
Where defendant pleads a prior action pending between the same 

palties involving the same subjeot mat.ter, but offers nothing in support 
of the plea in abatement, the plea is properly disregarded. 

APPEAL by defendant from Olive, J., ,4pril, 1962 Term, RANDOLPH 
Superior Court. 

Civil action in ejectment t o  recover possession of a specifically de- 
scribed lot of land in Asheboro Township, Randolph County, North 
Carolina. 

The plaintiff alleged he became the purchaser of the described 
premises a t  a mortgage forecIosure sale held on October 8, 1960, paid 
the purchase price, received a fee simple deed from the personal repre- 
sentatives of one of the mortgagees who had succeeded to the interest 
of the other mortgagee. The defendant refused to  vacate after due 
notice. 

The defendant, one of the niortgagors, admitted the plaintiff's 
allegations, except the validity of the  sale which she challenged on 
this ground: " ( 2 )  That  on the 8th day of October, 1960, the indenture 
(the mortgage) recorded in Book 552, page 316, was not in default, 
and is not non- in default; and that  the administratrices were premature 
in foreclosing upon the land of the defendant. Ina  Spinks Crooks; 
and that the purported sale of the 8th day of October, 1960 is ab- 
solutely void." 

Th- defendant further alleqed: "-is affirmative defense . . . A. -An- 
other action i- pending in Randolph County involving the parties 
to this action and the  subject of this action, said action being entitled, 
'In the I ln t t e r  of Sale of Lnnd of Ray (Irooli~. and Ida Spinks Crook-, 
Tnder Fol-relo-we by I C ~ J  -4. Rhymer and Lois P. Gurganious. Ad- 
ministrntrices of the Estate of Cora Nance Smith, Deceased, Mort- 
gngcc ' D o a k c t d  as X. P. 472 in I?:-t~:dolph County Superior Court. 
:aid c:Luse n-a; in~t i tutcd by motion; v7ns s e r ~ e d  on the plaintiff, TT'. 
T'ance Frye,  and tha t  the matters and things alleged in said motion in 
the cause when adjudicated will answer the matters and things alleged 
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FKYE ti. CROOKS. 

in plaintiff's con~plaint;  tha t  the defendant, herewith, offers this as  a 
plea in abatcincnt demanding dismissal of plaintiff's cause of action 
since i t  involvcs tlie same cause of action and same parties as S. P .  
472." 

The plaintiff introduced tlie note for $723.00, signed by the defendant 
and her husband, dated August 26, 1953, due 12 months after date, 
with interest. The note contained the follon-ing: "This note is secured 
by rcnl estate of even date." The plaintiff introduced the mortgage 
esecured by the defendant and her husband, dated August 26. 1955, 
conveying the described premises to W. B. Smith and wife, Cora 
Sance  Smith, to have and to hold "upon the express condition tha t  if 
the said part-of tlie first part  pay, or cause to be paid, to  the said 
party of the second part  n-ith interest thereon . . . certain bond bear- 
ing even date herewith, . . . then these presents and the said bond 
shall deternine and bc void. . . . But in case of the non-payment of 
the said sum of $723.00 SEVEN HUSDRED hND TMTENTY-FIVE 
DOLLARS . . . . tlie said parties of the second part ,  their heirs, exe- 
cutors, adn~inistrators, or assigns . . . are . . . empowered t o  sell and 
convey the above-described premises, . . . and execute title to the 
purchaser." 

The plaintiff offered plenary evidence of the repeated and continued 
negotiations between the defendant (after the  death of her husband) 
and the attorney for the administratrices, both before and after the ad- 
vertisement and before and after the sale, with respect to the defend- 
ant's purpose and efforts to pay off the note. A t  no time prior to the 
sale, or for a considerable period thereafter, did the defendant raise any 
question about the note or the mortgage, or the validity of the sale. 
The attorney withheld the execution of the deed pending the further 
effortn of the defendant to secure sufficient funds to pay the debt. The 
plaintiff agreed to transfer his bid to the defendant, or t o  her nominee, 
upon the payment of the amount of his bid. The deed was executed only 
after the defendant's efforts to pay the amount due had been unsuccess- 
ful. 

Upon conlpletion of the plaintiff's case, the defendant rested with- 
out offering evidence. The jury answered the issues of ownership and 
the right to  possession in favor of the plaintiff. The defendant appealed 
from the judgment on the verdict. 

Ottzcay Burton, Linu'oocl T. Peoples, for defendant, appellant. 
.Yo counsel contra. 

HIGGIKS, J. The defendant attempted to interpose two defenses to 
the plaintiff's cause of action: (1) The debt secured by the mortgage 
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was not in default;  consequently the sale was premature, unauthorized, 
and the plaintiff's deed void. (2) The action should be abated on the 
ground there is anot,her action pending between the same parties in- 
volving the same subject. 

The note, dated August 26, 1925, specifically provided for the pay- 
ment of $723.00 and interest 12 months after date. The note refers to 
the security "by real estate of even date." The mortgage was not dravn 
with legal precision and exactness. Nevertheless it is dated August 
26, 19.55. It conveys to the payees in the note the property specifically 
described, as security for "certain bond bearing even date herewith. 
. . . These presents and the said bond shall determine and be void" 
upon the expres. condition of payment. "But in case of non-payment 
of the snid sum of $723.00 SET'EX HUKDRED TWENTY-FIVE 
DOLLARS with interest the parties of the second part, their heirs, exe- 
cutors administrators, or assigns are empowered to  sell a t  public 
auction to the highest bidder and to execute title to  the purchaser. . . . 
After applying the proceeds to . . . said debt and interest, rendering 
the o ~ e r p l u ~  monies, if any, to the said party of the first p a r t .  . ." 

The cross references in the note and in the mortgage, each to  the 
other, sufficiently show the note was due 12 months after August 26, 
1952, and that  the mortgage n.as intended to secure the note. Both 
the note and the mortgage were under seal, properly executed, and the 
mortgage properly regi~tered. The defendant's contention the sale was 
premature is not substantiated by the record. 

The other action pending referred to  in the defendant's further 
answer seems to be a motion to  set aside the sale. The defendant makes 
the allegation. She offers nothing to support it. The evidence aniply 
supports the verdict nnd judgment. 

S o  error. 

WILBURS T,EO WHITlIAR' v. GEORGE THOJIhS WHITMAN. 

(Piled 1 November 1962.) 

1. A4utomobiles 5 49- 
T h e r e  defendant driver contends that plaintiff passenger was con- 

tributorilp negligent in consenting to ride in the car driven by defendant 
after defendant had drunk some beer, the decisive question is what was 
defendant's condition a t  the time of and within a reasonable time prior 
to the accident, and the court properly excludes interrogatories a s  to 
whether plaintiff knew of convictions of defendant some years prior 
to the occasion in suit for drunkenness, driving without a license, and 
operating an automobile while intoxicated, etc. 
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2. Insurance § 6+ 
Where defendant's counsel brings before the jury the requirement of 

the financial responsibility act, but no issve is raised in the action as  to  
any collusion between the  parties in regard to insurance, defendant may 
not complain of a n  instruction to the jury tha t  whether defendant had 
or did not have liability insurance was entirely immaterial and that  the 
j u r ~  should decide the issues upon the facts in evidence. 

APPEAL by defendant from Gambill, J., July 9, 1962 Term, FORSYTH 
Superior Court. 

The plaintiff alleged, and offered evidence tending to  show, tha t  on 
July 6, 1960, he was a passenger in a Mercury automobile owned and 
operated by the defendant. At  about 6:00 p.m. on tha t  day the  defend- 
a n t  ran off the Spainhour Rlill Road on a sharp curve, wrecked the 
vehicle, and caused the plaintiff serious and permanent injuries. 
Specifically the plaintiff alleged these negligent acts: (1) Excessive 
speed; (2) failing to  keep the vehicle under proper control; (3) oper- 
ating in wanton and wilful disregard of the  plaintiff's safety and in a 
manner calculated t o  cause injury. 

The defendant, by answer, denied the allegations of negligence and, 
a s  a further defense, alleged: (1) 'The parties are brothers; (2) 
they had been drinking beer together throughout the afternoon and 
the plaintiff knew the defendant was sufficiently under the influence 
materially to affect his ability t o  drive with safety; and, having full 
knowledge of the manner in which the defendant had been driving 
during the afternoon, nevertheless negligently and carelessly continued 
to ride as a passenger in his vehicle; thus, by his own negligence causing 
or contributing to his injury, which should bar his recovery. 

The plaintiff testified tha t  about twelve o'clock he and the de- 
fendant each drank a six-ounce can of Country Club Beer. "It is the 
smallest can you can get." After drinking one can each, they purchased 
and took with them and thereafter. drank one similar can each; 
tha t  neither had anything to drink thereafter; tha t  neither was under 
the influence of any intoxicant. 

Mrs. Carroll testified that just before the accident the plaintiff and 
defendant were a t  her house. She observed their condition. The de- 
fendant "might have had a bottle of beer . . . he acted normal, just 
like anybody else." 

Mr.  Radford, then a member of the State Highway Patrol, testified 
he went to the scene of the wreck, observed the condition there, talked 
with the defendant who stated he was driving a little too fast to make 
the sharp curve, ran off the road, broke down a guy wire t o  a power 
pole, 2nd turned the car over several times. The interview was an  hour 
to  an hour and a half after the accident. "I paid special attention to 
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George Whitman's condition; I could not determine tha t  the defendant 
had drunk any alcohol of any kind, as f a r  as I could tell, from odor, 
or actions, his voice . . . he seemed to be perfectly normal, a s  far as 1 
could tell." 

The defendant did not offer evidence. The court submitted issues 
of negligence, contributory negligence, and damages, all of which were 
answered for the plaintiff. From the judgment on the verdict, the de- 
fendant appealed. 

Deal, Hutchins and Minor, by Roy L. Deal, for defendant, appellant. 
William H .  Boyer, W .  Scott Buck, for plaintiff, appellee. 

HIGGINS, J. On cross-examination, defense counsel asked the plain- 
tiff whether he did not know the defendant had been convicted of 
drunkenness, driving without a license, violating the prohibition laws, 
and in 1955 ". . . of operating an automobile intoxicated." The court 
sustained the plaintiff's objection t o  all of the foregoing questions 
as to  the defendant's court record beginning in 1941. When the de- 
fense counsel asked permission to  have the answers of the witness 
inserted in the record, the court made this ruling: "Well, I will make 
this statement in the presence of the jury, tha t  i t  is not what he knows 
or doesn't know tha t  his brother has been convicted of heretofore, if 
anything. 'The jury is concerned with what he knew the condition of 
his brother was a t  the time he was operating the car, if he was oper- 
ating i t  under the influence; tha t  is what the jury is concerned with; 
not how many times he had been drunk before, or if he had been drunk 
heretofore, but whether or not on this occasion he was under the in- 
fluence and whether or not this plaintiff knew tha t  or had reason to  
believe he was." 

If we disregard the question whether counsel may, by cross exami- 
nation, challenge the character of his client by showing violations 
of law a t  times long before the accident and in which the plaintiff had 
no part, nevertheless the court's ruling was entirely proper and 
justified upon the ground the prior violations were immaterial. The ma- 
terial question, as the court pointed out, was the condition of the de- 
fendant a t  the time of, and within a reasonable time prior to, the 
accident. Sta te  v. Kelly, 227 N.C. 62, 40 S.E. 2d 454; Moore V. Ins. 
Co., 192 K.C. 580, 135 S.E. 456. The cases cited by the defendant are 
not in point. They involve situations in which a bailor may be 
charged with negligence if he trusts his automobile to a driver whom 
he knows to be incompetent and dangerous because of his propensity to 
drink and to operate the vehicle while intoxicated. I n  this case the 
defendant was driving his own vehicle. 
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The defendant assigns as error the court's reference to insurance in 
the charge. The assignment covers the following instruction: "You 
will disabuse your mind from any consideration of the case based upon 
whether . . . the defendant has insurance or does not have insurance. 
This is no concern of any juror in any case. You will not let tha t  
prejudice your mind against the defendant . . . or . . . for the defend- 
ant.  . . . You will t ry  i t  strictly upon the facts as  you find them to 
be from the evidence. . . . He (the defendant) has argued t o  you 
through counsel that  everyone knows about the compulsory insurance 
law requiring insurance before one gets on the road, . . . But  the court 
charges you you will not let t.he fact tha t  insurance was mentioned 
in the case affect your verdict in any way." 

The defendant, in the argument, had taken notice of and brought 
before the jury the requirement of the  financial responsibility act. 
The court's instruction was proper in view of the issues and evidence in 
the cnse. Hoover v. Gregory, 253 N.C. 452, 117 S.E. 2d 39.5: Taylor v. 
Green, 242 N.C. 156, 57 S.E. 2d 11. 

The defendant's counsel suggcsts the possibility of collusion between 
these parties to victimize some insurance company not a party to the 
action. Such an issue does not arise on this record. 

The evidence of defendant's negligence was sufficient to go to the 
jury. Contributory negligence does not appear as a matter of law. The 
jury resolved these issue.;. The court's charge, considered contextually, 
and its rulings on e~ idence  are free from valid objection. 

S o  error. 

CEI-ARLES LEE JIISESI-IEIJIER, n r  HIS NEST FRIESD. GREES LEE 
MISEXIIEIJIER Y. CHARLIIO ALLEN CARTER, JR. 

(Filed 21 Norember 1962.) 

1. Segligence § Ma- 

Sonsuit on the issue of ncrliwncr is proper only when no legitimate 
inference of actionable ne:z'ligrnce is permissible from the eridence. 

2. Su ton~obi les  41m- Evidence of negligence in striking boy on 
bicjcle held sufficient to  overrule nonsuit. 

Evidence tending to show that defendant motorist was trareling a t  x 
nlcderate speed upon a highway and saw a hundred feet away a boy 
on a h i c ~ c l e  enter and cross the h i g h ~ ~ a y  from an obscured drireway, that  
t n ~  boy gaYe a s i a ~ a l .  prewmably to someone following, that  a second 
bicycle v i t h  tn-o b o ~ s  ritling on it  entered the highway from the drire- 
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way, that defendant saw the second bicycle when i t  was some 50 feet 
distant, and that  defendant hit the second bicycle about the center of the 
road when the front part of the bicycle was to defendant's left of the 
center of the highway, held sufficient to permit the inference of negli- 
gance on the part  of defendant in failing to avoid the injury by veering 
to his right, the width of his unobstructed driving lane and the width 
of the shoulder on his right being sufficient. 

APPEAL by defendant from Gambill, J., February, 1962 Term, STAN- 
LY Superior Court. 

This civil action was instituted on behalf of Charles Lee Misenheim- 
er, minor, to recover damages for his personal injury allegedly caused 
by the defendant's actionable negligence. The defendant denied negli- 
gence and, by way of further defense, alleged tha t  he was driving 
northward on the old Salisbury road a t  25-30 miles per hour when a 
boy on a bicycle entered the highway from a blind private driveway 
on his right and crossed over to the left side of the highway; tha t  he 
immediately reduced speed when two other boys on another bicycle 
followed the first into the road immediately in front of his moving 
vehicle; that  he was unable to avoid a collision with the bicycle, 
though he made all possible efforts to do so; that  the sole proximate 
cause of the accident was the sudden and unanticipated entrance of 
the boys on the second bicycle entering from the blind driveway; that  
the injured boy was riding as a passenger; tha t  his injury ~ v a s  solely 
and proximately caused by the boys' negligence. 

Both parties offered evidence. The defendant excepted to  the court's 
refusal to grant its motions for nonsuit. The jury answered the issues 
of negligence and damages against the defendant. From the judgment 
on the verdict, he appealed. 

S. Craig Hopkins, Coble R. Behrends, by Samuel Behrends, Jr . ,  for 
plaintiff appellee. 

Richard L. Brown, J T . ,  D. D.  Smith for defendnnt appellant. 

HIGGISS, J. Was the evidence sufficient to present a jury question? 
Stated in the alternative, was the evidence so deficient in probative 
value as to require the court, as a matter of law, to hold tha t  a legiti- 
mate inference of defendant's actionable negligence is not permissible? 
Lake v. Express Co., 2-19 N.C. 410. 106 S.E. 2d 518; Ward v. Smith, 
223 K.C. 141, 25 S.E. 2d 463. 

The collision occurred as the defendant drove north on the old Salis- 
bury road. Michael Eddins, age 9, riding a bicycle, entered the road 
from n private driveway. The plaintiff, Charles Lee (Chuck) Misen- 
heimer, was behind Michael on the bicycle. The driveway was soine- 
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what obscured by a rock wall and shrubbery. The boys came into the 
road and attempted to join Lowell Eddins, age 8, who had just pre- 
ceded them across the road on his bicycle. The defendant's Chevrolet 
collided with the bicycle on which the boys were riding, about the 
center of the road. 

Lowell Eddins testified he rode his bicycle down the drive to  the 
highway, motioned by waving his hand to the boys on the following 
bicycle ('to come on. . ," I did not see a car a t  the time I got to the place 
where the driveway comes in to  the road. I looked." 

Michael Eddins testified: "I was coming down the driveway slow. 
. . . I did not see the car before i t  hit the bicycle and I was almost half 
way across . . . when the car hit the bicycle. I was sitting on the seat 
. . . and Chuck (Charles Lee Misenheimer) was behind me. Lowell was 
in front of me and I saw him wave. He  was in the  road when he 
waved." 

The defendant testified: "I first saw the first bicycle tha t  entered 
the road when I was back up the road about 100 feet, I guess. I saw 
the second bicycle . . . when I was about 50 feet. . . . A t  the time the 
second bicycle was struck, the front of i t  was probably on the left side 
of the center of the highway and the rear on the right side, about the 
center of the road. . . . There was no other traffic." The  defendant was 
thoroughly familiar with the road and the driveway. 

The evidence permits the  inference the defendant could have seen 
Lowell Eddins give a "come on" signal which should have been notice 
tha t  another child or children would probably enter the  highway and 
attempt to cross. According to the defendant's own version, he saw 
the second bicycle for a distance of 50 feet before the collision. By his 
own admission, the point of impact was a t  or near the  center of the  
road. Why he did not veer to his right and avoid contact does not ap- 
pear. The width of his unobstructed driving lane and the width of the  
shoulder to the right would seem to offer driving room which would 
enable him to avoid striking the bicycle if he were properly attentive 
to his duties. Apparently he did not change his course until he pulled 
partially off on the shoulder beyond the point of collision. 

Inference of driver negligence causing the injury is permissible. 
This was sufficient to take the case to the jury. Walker  v. Byrd ,  258 
N.C. 62; Hamilton v. McCash,  257 N.C. 611,127 S.E. 2d 214; Cassetta 
v. Compton.  256 N.C. 71,123 S.E. 2d 222; Simmons v. Rogers, 247 N.C. 
340, 100 S.E. 2d 849; Chambers v. Edney,  247 N.C. 165, 100 S.E. 2d 
343; Murray v. W y a t t ,  245 N.C. 123, 95 S.E. 2d 541; Greene v. 
Mitchell County  Board o f  Education, 237 N.C. 336, 75 S.E. 2d 129. 

Review of the  record fails to disclose error of law. 
No error. 
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CAROLYN W. THORSTON, WIDOW A S D  R'EXT FRIESD OF ROBERT DuRANT 
THORNTON, JR., AND JAMES H U N T  THORNTON, MINOR CHILDREN OF 

ROBERT DuRANT THORNTON, DECEASED V. J. A. RICHARDSON 
COMPANY, INC., EMPLOYER, AXD UNITED STATES FIDELITY b;: 
GUARANTY COMPANY, CARRIER. 

(Filed 21 November 1962.) 

Master and Servant 5 54- 
The evidence in  this case held sufficient to support  t he  finding of the  

Industrial  Commission tha t  t he  death of a traveling salesman occurring 
a t  2 :40 a.m., af ter  the  salesman had  left  on a tr ip begun about midnight, 
did not ar ise  out  of and  in  the  course of his employment, there being no 
evidence tha t  the  t r ip  in  question had any connection wi th  the  employ- 
ment. 

APPEAL by plaintiffs from Mallard, J., M a y  Regular Civil Term 
1962 of WAKE. 

Thiq proceeding was instituted before the North Carolina Industrial 
Commission to recover benefits under the Workmen's Compensation 
Act for the death of Robert DuRant  Thornton, whiah death resulted 
from injuries received in an automobile collision occurring a t  2:40 a.m. 
on the morning of 18 May 1961. 

The deceased prior to his death was employed as a traveling sales- 
man by J. A. Richardson Company, Inc., food broker or manufacturers' 
agent, ~ o r l i i n g  a t  or from its place of business in Raleigh, North 

qe as  Carolina. His employer furnished him a station wagon for his u- 
its salesman. All traveling expenses, including meals and lodging, were 
paid by the defendant employer. 

On Monday, 15 May 1961, the deceased left Raleigh about 8:00 
a.m. for Tilmington, North Carolina. where he did some work and 
spent the night. On Tuesday, 16 May 1961, he proceeded to Whiteville, 
Sor th  Carolina, arriving there about 7:30 p.m. a t  the home of J l rs .  
Elizabeth Brooks, a cousin, ~ ~ i t h  whom he spent the night. On TJTednes- 
day, 17 May 1961, he m-orked in Whiteville; on Thursday, 18 Rfay 
1961, his itinerary called for him to go from Whiteville through the 
towns of Bladenboro, Elizabethtown and Clarliton on his return route 
to Raleigh where he was to attend a meeting of the Raleigh Sales 
Executive Club tha t  night. 

On Wednesday evening, 17 N a y  1961, the deceased, Robert DuRant  
Thornton, returned from his work in Whiteville to the home of his 
cousin. where he was staying, about 6:30 p.m. After dinner, deceased 
took his cousin's son born-ling. At  the bowling alley the deceased met 
one James White. The deceased, his young cousin, and White bowled 
a few games and the deceased suggested to White tha t  they go to :t 

ball game. The deceased took his cousin home, left his car and joined 
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White, who had follon-ed them. The game was about over when they 
arrived a t  the ball park and White took the deceased back to  the 
'Brooks home about 10 :30 or 11 :00 p.m. The deceased got into his car 
and left a g ~ i n  and returned to the Brooks home about midnight. There- 
after, 1Irs.  Brooks heard him leare again in his car, and a t  2:40 a.m. 
while the deceased was driving north on Highway NO. 17 in South 
Carol;na, about one quarter mile south of the North Carolina line, his 
vehicle wns in a head-on collision with an oncoming truck, causing in- 
juries resulting in the immediate death of the deceased. 

The hearing commissioner heard the evidence and concluded as  a 
matter of law tha t  the deceased employee was not injured by acci- 
dent arising out of and in the course of his employment. Claim for 
compenwtion was denied. 

On appeal, the full commission adopted as its own the findings of 
fact and conclusions of lam of the hearing commissioner and upheld 
the ruling of the hearing commissioner. 

The matter was appealed to the Superior Court where the appellants' 
exceptions r e r e  overruled and the order of the Industrial Commission 
affirmed. 

The plaintiffs appeal, assigning error. 

Ruark ,  Young,  Moore & Henderson for appellants. 
Thomas A. Banks ,  R. L. Savage for appellees. 

PER CTRIAXI. There is no evidence in the record tending to show 
tha t  the deceased had any duties to perform for his employer in the 
vicinity where the fatal accident occurred and a t  the  time of night 
i t  occurred. Moreover, the findings of fact by the Industrial Com- 
mission are supported by competent evidence and support its con- 
clusion of law tha t  the deceased's injuries resulting in death did not 
nrise out of and in the course of his employment. 

The ruling of the court below upholding the decision of the In-  
dustrial Commission is affirmed on authority of Litt le  v. Brake Co., 
255 X.C. 451, 121 S.E. 2d 889, and the case of Sandy v. Stackhouse 
Incorporated, ante, 194, and cases cited therein. 

Affirmed. 
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SOUTHERS OIL TRBSSPORTATION COJIPANY, INC. v. 
ASPHALT A S D  PETROLEUM COMPBSY AND ELSON BRITT. 

(Filed 21 November 1962.) 

Automobiles §§ 4l i ,  42e- 
Evidence tending to show that  defendant's vehicle entered the highway 

from a roadside park so closely in front of plaintiff's vehicle that,  to  
avoid a rear-end collision, plaintib's driver drove plaintiff's rehicle to 
the right off the highway onto the shoulder where i t  turned over, re- 
sulting in damage, is he7d sufficient to be submitted to the jury on the 
issue of negligence and not to disclose contributory negligence as  a matter 
of Ian;. 

APPEAL by defendants from Cm'ssman, J., February 19, 1962, Civil 
Term of GUILFORD, High Point Division. 

Pleintiff '~ action is to recover compensation for damage to its 
tractor-trailer and for loss of cargo allegedly caused by the negligent 
operation of corporate defendant's tractor-trailer in the course of its 
business by defendant Britt, its employee-driver. 

The facts alleged by plaintiff on which i t  predicates its allegations 
of negligence may be summarized as follows: On December 22, 1960, 
about 7:50 a.m.. as plaintiff's tractor-trailer, operated by Allen Free- 
man, plaintiff's employee-driver, was proceeding north on US. High- 
way 421, approximately twelve miles south of Clinton, North Caro- 
lina, d e f e d a n t  Britt, operating the corporate defendant's tractor- 
trailer, entered upon 421 from a roadside park on the west side there- 
of and proceeded (north) into the lane for northbound traffic and di- 
rectly in front of and in the path of plaintiff's tractor-trailer when i t  
was so close tha t  the driver (Freeman) had to turn out in order to 
avoid a rear-end collision. Confronted by this sudden emergency, Free- 
man drove plaintiff's tractor-trailer off said highway and onto the east 
shoulder thereof where i t  turned over, thereby damaging plaintiff's 
tractor -trailer and its cargo. 

Issues of negligence and contributory negligence, raised by the plead- 
ings, R-ere submitted and answered in favor of plaintiff; and the jury 
awarded damages in the amount of $3,319.59. 

Judgment for plaintiff, in accordance with the verdict, was entered. 
Defendants excepted and appealed; and, on appeal, defendants assign 
as error the court's denial of their motion for judgment of nonsuit. 

M a r t i n  & W h i t l e y  for plaintiff appellee. 
S a p p  & S a p p  for d e f e n d a n t  appel lants .  

PER CVRIAXI. The only evidence v a s  that  offered by plaintiff; and 
this evidence. when considered in the light most favorable to  plaintiff, 
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Russ 2;. SMITH. 

was sufficient to  support the jury's finding tha t  plaintiff's damage was 
proxin~ately caused by the negligence of defendants as alleged in the 
complaint. Moreover, i t  does not appear therefrom tha t  Freeman, 
plaintiff's employee-driver, was guilty of contributory negligence as  n 
matter of law. 

No error. 

LEO RUSS v. I. SHEP SMITH. 

(Filed 28 November 1962.) 

Negligence § 10- 
Where the jury answers the issue of contributory negligence in the 

negatirc, the issue of last clear chance is eliminated from the case. 

APPEAL by defendant from McKinnon, J., February, 1962 Term, 
BRUNSWICK Superior Court. 

Plaintiff instituted this civil action t o  recover damages for his 
personal injuries allegedly caused by the actionable negligence of the 
defendant's minor daughter, operating the family purpose automobile. 

The accident occurred about 7:00 p.m. on M a y  13, 1960, on U.S. 
Highway No. 17  within the Town of Shallotte. The evidence disclosed 
the plaintiff undertook to walk across the highway within a block a t  a 
point not marked by any crosswalk: tha t  he stopped near the center 
of the street to permit a south-bound motor vehicle to pass, when he 
was struck by defendant's north-bound vehicle operated by his minor 
daughter. He  sustained serious and permanent injuries. 

Issues of negligence, contributory negligence, and damages were 
raised by the pleadings, supported by competent evidence, and answer- 
ed by the jury in favor of the plaintiff. From the judgment on the 
verdict, the defendant appealed. 

8. B.  Frink, for defendant, appellant. 
Herring, Walton & Parker, for  pluintiff, appellee. 

PER CURIAM. The plaintiff, by way of reply to the allegation of 
contributory negligence, pleaded the defendant's last clear chance t o  
avoid the injury. The jury, having found the plaintiff was not con- 
tributorily negligent, left the issue of last clear chance unanswered. The 
defendant, therefore, may not be heard to  complain. 

The case was tried in accordance with our decisions as to the matters 
of law involved and the jury settled the issues of fact. 

No error. 
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LEWIS B. UNDERWOOD. ADMINISTRATOR OF THE ESTATE OF HAROLD 
DEAN UNDERWOOD, DECEASED V. NBTIONAL GRANGE MUTUAL 
LIABILITY COMPANY AR'D SOUTHERN EXCESS, ISC. (FORYERLY 
FREEMAN AND STAFFORD INSURANCE AGENCY, INC.). 

(Filed 12 December 1962.) 

Insurance 55 2, 57- Insurance agency forwarding application for  
assigned r isk policy is not  agent  fo r  insurer t o  whom risk is assigned. 

The record owner of title to an automobile purchased for the ex- 
clusive ure of her son made application to a n  automobile insurance agency 
for a policy of liability insurance under the assigned risk plan, and the 
insurance was assigned by the Department of Motor Vehicles to defendant 
insurer. Thereafter the named insured requested the  agency to endorse 
the insurance to her sister-in-law, and a t  the suggestion of a n  employee 
of the agency transferred title to the sister-in-law, and the employee of 
the agency agreed to request insurer to so endorse the policy. The parties 
stipulated that  the agency was not an agent of the insurer who issued the 
policy. IIeld:  The contention that  the original policy remained in force 
because of the knowledge and transactions with the employee of the 
agency is untenable, since the principle that  knowledge of the agent 
will be imputed to the principal cannot apply in the face of the stipu- 
lation thnt the agency was not a n  agent of insurer. 

Pleadings 3 2- 
Plaintiff must recover, if a t  all, on the theory of the complaint. 

Insurance 5 61- 
Where eancellation of liability insurance is made by insured, insurer 

is not required to give notice thereof to insured. G.S. 20-310. 

Insurance 8 57- 

The owner of the record title to an automobile purchased for the ex- 
clusive use of her son transferred title to the car to her sister-in-law. 
Held:  Her insurer under an assigned risk policy issued pursuant to G.S. 
20-279.21 had the right to decline to endorse the policy over to  the new 
record owner of title, notwithstanding that  the vehicle continued to be 
for the exclusive use of the original owner's minor son, and insurer had 
the right to  cancel the policy and advise that  new coverage should be 
applied for in the name of the sister-in-law. 

Same- 
The R'orth Carolina Financial Responsibility Act makes no requirement 

that upon transfer of title to a n  insured vehicle the insurance should 
follow the vehicle. 

Same- 
Where the holder of record title to an automobile for  the exclusive 

use of her minor son transfers title to her sister-in-law, the car continuing 
to be used exclusively by the son, the son cannot be held to use the car 
with the permission of the original owner, and is  not covered by the 
omnibus clause of the policy in which his mother is named the insured. 
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7. Insurance §§ 2, 53.1, 6& 
Where an insurance agency agrees to procure and maintain continuous 

l i~h i l i ty  insurance coverage with respect to the operation of an auto- 
mobile, and breaches the agreement to  do so, the administrator of the 
person liilled a s  a result of the negligent operation of the vehicle, who 
has recovered judgment against the administrator of the deceased driver 
and obtained an assignment of the cause of action, may maintain a suit 
against the agency for the loss sustained by reason of the breach of the 
agreement. 

APPEAL by defendant Liability Company and by plaintiff from 
Riddle, S.J., July 23, 1962, Civil Term of FORSYTH. 

Plaintiff seeks to recover benefits under an automobile liability in- 
surance policy, or, in the alternative, damages for failure to  procure 
and maintain liability coverage in accordance ~ i t h  assurances given. 

-4lzv'n A. Tho)nas  and Cl?jde C. Randolph.  Jr.,  for plaintiff. 
TT70nzble, Carlyle. Sandridge R. Rice for de fendant  Liabzlity Com- 

P a n g .  

MOORE, ,J. The parties viaired trial by jury and agreed tha t  the 
judge hear the evidence, nlalte findings of fact and enter judgment. 
G.S. ! - I84  

Th. eridence is summarized as follows: In  ;\larch 1938 l I r s .  Bessie 
Cllafin. purchased for the use of her son Jerry Wayne Otwell (Jerry) ,  
age 17, an automobile, and registered the title in her own name. She 
~ ~ e n t  tc  thc office of Southern Excess, Inc , (formerly Freeman 8 Staf- 
ford Tnsurmce Agency, Inc., and hereinafter referred to as "the 
Agency") in Greensboro, S .  C., and made application for liability 
coverage for the automobile under the A 4 g n e d  Risk Plan as a non- 
certified rid< in accordance with the T'chicle Financial Responsibilitv 
-4ct ~f 1957 (G.S., Ch. 20. ,4rt. 13) .  Jerry and Mrs. Chaffin's sister- 
in-ln;~, Mrs. Lillian Underwood, were present a t  the time the appli- 
cation was made. The applicntion stated tha t  Mrs. Chaffin was the 
owner of tile car, i t  TTai regiqtered in her name, and it would be oper- 
ated by Jerry ('100$'o" of the time. Mrs. Undern-ood advanced the $50 
depo-it ~ h i c h  must accompany the application. The epplication was 
sent to the hfotor T'chicle Department a t  Raleigh, and the North 
Carolina Aspigned Risk Plan (G.S. 20-279.34) assigned the risk to 
Sat icnal  Grange Mutu,nl Liability ('oinpany (hereinafter called "in- 
surer"). The assignment of risk and a copy of the application were sent 
to incurer. The assignment designated Mrs. Anne B. Welch, an em- 
ployee of the Agency, as producer of record. The policy, conforming 
to t112 requirements of G.S. 20-27921, was issued, effective 3 April 
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1958. Mrs. Chaffin decided to move to Florida and arranged for Jerry 
to remain in North Carolina and reside with Mrs. Underwood. They 
decided to  transfer the title of the automobile to Mrs. Underwood. On 
9 June 1958 Mrs. Chaffin, Mrs. Underwood and Jerry went to the 
office of the Agency in Greensboro, disclosed their plan, asked for 
information as to procedure, and requested tha t  the insurance be as- 
signed by endorsement to  Mrs. Underwood. Assuming tha t  the policy 
would be thus assigned, Mrs. M7elch, employee of the Agency, agreed 
to request insurer to so endorse the policy. Mrs. Chaffin offered to pay 
any additional premium needed for the transaction, but was advised 
tha t  none was required. A t  the suggestion of Mrs. Welch they went 
to the office of A. A. A. Motor Club and executed the instruments and 
certificates necessary to transfer title of the car to Mrs. Underwood. 
They were then asked for the Form FS-1 (showing insurance coverage 
in the name of Mrs. Underwood), and, having none, they called hlrs. 
Welch who told them to mail the title papers to the Motor Vehicle 
Department in Raleigh and she would procure the FS-1 from insurer 
within 15 days. The Agency was not an agent of insurer, i t  was not one 
cf the Agency's regular companies, and Mrs. Welch was not authorized 
to issue the FS-I. The title papers Iyere mailed to Raleigh; Mrs. Chaffin 
delivered hrr policy to Jerry, and she left for Florida about 20 Junc 
19.58 In the meantime Mrs. V7elch wrote insurer requesting an en- 
dorsenwnt changing the name of insured to Mrs. Underwood and a 
Form FS-1, and stating that  the "principal operator . . . is still Mrs. 
Chaffin'. son." On 20 June 1938 insurer wrote Mrs. Welch that  "an 
d s ~ i g n e d  Risk Policy cannot be transferred from one individual to  
~notlier." that  the policy "should be cancelled and new coverage ap- 
plied for in the name of" Mrs. Underwood. In  response to a note from 
Mrs. Welch, 111,s. Undemood and Jerrv went to the b g e n c y ' ~  office 
on 27 June 1958 and were told the contents of insurer's letter, and mere 
adviscd that  thc Chaffin policy had to be cancelled and a new policy 
applied for through the Assigned Risk Plan. The Chaffin policy was 
then delivered to Mrs. TT'elch, and Mrs. Underwood signed an appli- 
cation for R nen- policy. JIrs.  Welch then asked for the $50 deposit 
to attrch to and send with the application. At  this point the evidence 
is conflicting i\Irs. Vndermood testified that  she told Mrs. TTTelch they 
did not haye S.50, A h .  Chaffin had offered to pay any additional 
nremiuni requ i rd  but had gone to Floric!z, that she asked 3Irs. Welch 
to take the refund of the unearned premium on account of the Chaffin 
policy and send it to Raleigh and she (Mrs. Underwood) would pap 
the difference, if any, that  Mrs. Welch agreed and said she would 
have the refund sent to her (Mrs. Welch) and there would be insurance 
in full force and effect on the car, and that she(Mrs. Underwood) was 
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told tile the Chaffin policy "was being cancelled." Mrs. Welch testified 
tha t   he told Mrs. Underwood tha t  "a $50 deposit would have to  go 
with the application" and hlrs. Underwood stated tha t  they didn't 
have $50 and "would have to wait for the return premium from the old 
policy before they mould send in the new application," tha t  she (Mrs. 
Welch) "held the application waiting for them to bring in $50.00," 
and tha t  there was no promise tha t  insurance would be in full force and 
effect while waiting for the refund, "the insurance was to be cancelled 
- they knew that." On the same day, 27 June 1958, the Agency wrote 
insurer stating: "We are returning the . . . policy for cancellation. Will 
you  lease send the return premium direct to  insured, in care of Mrs. 
. . . U ~ d e m o o d ,  Route #1, Liberty, N. C. Please Rush." Insurer can- 
celled the policy on its record, effective 27 June 1958, and within 15 
days sent Form FS-4 (termination notice) to the Department of Motor 
Vehicles. Insurer mailed refund of $33.67 on 28 July 1958. Later, a t  
the request ~f an attorney, insurer reviewed its file and found error in 
the refund and sent a further refund of $18.01 on 20 October 1958. 
On 4 August 1958 plaintiff's intestate (son of Mrs. Underwood) was 
riding in the car with Jerry. The car overturned and both were killed. 
Insurer and the Agency were both notified, but they advised tha t  thera 
was no insurance coverage. Plaintiff sued Jerry's administrator to 
recover for the wrongful death of his intestate. Insurer had notice of 
the suit but declined to  defend the action. Plaintiff recovered judgment 
for $8000 ($3000 in excess of the policy limit). Before trial the case 
could have been compromised for $5000, and insurer was so ad- 
vised. After execution was returned unsatisfied, demand for payment 
was made on insurer and the Agency, and the present action was insti- 
tuted. 

The complaint alleges facts generally in accord with the above 
recital of the evidence, but according to the version most favorable to  
plaintiff, and in addition alleges that Jerry was the owner of the 
automobile, the Agency was agent of insurer and was a t  all times acting 
within the scope of its authority a s  agent, insurer purported to  cancel 
the policy on the basis of erroneous information furnished i t  by its 
agent, the Agency, and contrary to the agreement of the Agency with 
Mrs. Undern-ood and Jerry, the Chaffin policy was surrendered to  the 
Agency "on condition tha t  the policy should remain in full force and 
effect until . . . a new policy was procured, so as to afford . . . con- 
tinuous coverage," Mrs. Chaffin never authorized the cancellation of 
the policy, and, if the Agency was not the agent of insurer, i t  wa3 
actin% as agent for Llrs. Chaffin, hlrs. Underwood and Jerry and failed 
to procure and maintain in full force and effect valid insurance cover- 
age in accordance with its agreement to do so. 
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Insurer denies coverage; and the Agency denies tha t  the Chaffin 
policy was surrendered t o  i t  conditionally, and denies tha t  i t  agreed to 
procure and maintain continuous insurance coverage. 

The court made full findings of fact, generally in accordance with 
the foregoing summary of the evidence (where not in dispute), and 
also the following findings (numbering ours) : (1) Jerry Wayne Otwell 
was the beneficial owner of the automobile; (2) the policy was de- 
h e r d  to  the Agency "with the understanding and on condition tha t  
this pclicy should remain in full force and effect until a new policy . . . 
was procured, so as to afford continuous insurance coverage," and ( 3 )  
the Agency "had no authority from the named insured or from Jerry 
Wayne Otwell, or Lillian OtwelI Underwood to surrender (the policy) 
for ce.ncellation. . . ." 

The court made, among others, the following conclusions of law: (1) 
The "policy . . . n.as in full force and effect as of August 4, 1958," and 
(2)  "there are no circumstances in t h ~ s  action which might constitute a 
waivzr or an  est.oppe1, or render harmless the failure of defendant 
( insu~er )  to provide notice to the named insured as required by the 
provisions of G.S. 20-130.'' 

Judgment was entered decreeing tha t  plaintiff recover of defendant 
insure; the sum of $8000, together with interest and costs, and dis- 
missing plaintiff's action against the Agency. Insurer appeals. Plaintiff 
appeals from the dismissal of his action against the Agency. 

As egainst insurer i t  appears tha t  plaintiff's theory of the case, as 
zet oat in the complaint, is tha t  the policy issued to Mrs. Chaffin was 
in fuli force and effect on 4 August 1958, date of the accident, for 
the reason tha t  the *4gency was the agent of insurer, and the inforrn- 
ation received and the agreement made by the Agency are imputed to 
and binding upon insurer, the principal. But this theory of the case is 
laid a t  rest by the stipulations of the parties. It was stipulated tha t  the 
Agency was not a t  any time the agent or acting as agent for insurer. 
We have said tha t  recovery is to be had if allowed a t  all, on the theory 
of the complaint, and not otherwise. Coley v. Dalrymple ,  225 N.C. 67,  
33 S.E. 2d 477; Balerttine v. Gzl1, 218 Y.C. 496, 11 S.E. 2d 456. But  we 
elect to consider also the other questions raised. 

The trial court's decision apparently is based on the proposition tha t  
insurer failed to give the named insured notice of cancellation in ac- 
cordmce with the provisions of G.S. 20-310. Plaintiff's cause of action 
hgainst insurer is not grounded on failure to give such notice; the 
compieint makes no allegation with respect to notice, i t  alleges that  
there vcas no authority t o  cancel. We point out, parenthetically, that  
the law is that ,  where there is a cancellation by insured insurer is not 
lequired to give notice of such cancellation to the insured. Faizan v. 
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Insurance Co., 254 N.C. 47, 118 S.E. 2d 303; G.S. 20-310; Insurance 
Handbook, "The 1937 Vehicle Financial Responsibility Law" (K. C. 
Depa~tmei:t of RIotor Vehicles), Art. IS,  p. 5 ,  Moreover, cancellation 
is not the determinative question on this appeal. Defendant insurer 
alleges in its answer tha t  title to the automobile was transferred from 
Mrs. Chaffin and vested in Mrs. Underwood on 9 June 1938, and after 
that  date Mrs. Chaffin, the named insured, was not the owner of and 
had no insurable interest in the automobile, and the transfer of owner- 
ship terminated the insurance coverage as  a matter of law. If this 
proposition is valid, there was no coverage on 4 August 1958, and 
plaintiff is not entitled to recover in his action against insurer. 

On this phase of the case the facts are not in dispute. Mrs. Chaffin 
purchr,sed the automobile and registered i t  in her name. hfrs. Chaffin 
applied for insurance under the Sssigned Risk Plan. Upon receiving 
her acplication, the Motor Vehicles Department in Raleigh assigned 
the r i ~ k  to insurer, and mailed the asrignment and a copy of the appli- 
cation to insurer. The application stated tha t  the automobile was 
owned by and registered in the name of RIrs. Chaffin and tha t  i t  would 
be operated a t  all times by her minor son. The assignment of risk 
listed Mrs. -4nne B. lT7elch as "producer of record," tha t  is, producer 
of the business and entitled to a commission. The policy was issued in 
compliance with the requirements of G.S. 20-279.21. As required by 
statute i t  contained an ((omnibus clause," stating in pertinent part  
the following: "With respect to the insurance for bodily injury lia- 
bility . . . the unqualified word 'insured' includes the named insured 
(Mrs. Chaffin) . . . and also includes any person while using the auto- 
mobi!e . . . , provided the actual use of the automobile is by the named 
insured . . . or with the permission of 'named insured.' " The policy 
also contained a clause entitled "Assignment," which provides: ('As- 
signment of interest under this policy shall not bind the company until 
its cocsent is endorsed hereon." Sometime after the policy was issued 
i t  was cancelled for non-payment of premium, but was reinstated. 
Later the insurer received Mrs. Welch's letter asking for endorsement 
changing named insured to Mrs. Underwood. Insurer answered, de- 
clinins to  issue the endorsement, and advising tha t  under the Assigned 
Risk Plan n policy could not be transferred from one individual to 
snother, and if Airs. Underwood had assumed ownership the policy 
shouid be csncelled and new coverage applied for in her name. There- 
after insurer received hy mail the policy for cancellation, and sent 
Form F3-4 to the Department. I n  the meantime Mrs. Chaffin on 9 
June 19.78 nssigned the title in due form to  Mrs. Underwood and this 
assignment was mailed to the Motor Yehicles Department. The Agency 
and Mrs. Welch were not agents of insurer. and their transactions and 
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agreements with Mrs. Chaffin, Mrs. Underwood and Jerry were not 
binding on insurer. 

We have not had occasion to  consider the question of coverage, as 
related to  the Vehicle Financial Responsibility Act of 1957, in a 
factual situation such as is here presented. But  the Virginia Court has 
considered this precise question, upon essentially similar facts. Nation- 
wide X u t u a l  Insurunce Co. v .  Cole, 124 S.E. 2d 203 (Va. 1962). The 
North Carolina Vehicle Financial Responsibility Act of 1957 (G.S., 
Ch. 20, Art. 13) was involved. H resided in Korth Carolina. His 
operator's license had been suspended. He  transferred the title and 
possession of his automobile to  C, his brother-in-law. C procured an 
assigned risk policy covering the automobile. When H became entitled 
t o  have his license reinstated, C assigned the title and delivered the 
possession of the automobile to H .  The title assignment was not sent 
to the Department of Motor Vehicles. H applied for an assigned risk 
policy, which was issued on 11 February 1959. H was involved in an  
accident in the State of Virginia with this automobile on 1 February 
1959, after transfer of the title to him but before the issuance of the 
policy in his name. Plaintiff Cole recovered judgment for $15,000 
against H on account of injuries suffered in the accident. The question, 
in the case above cited, was vhether there was coverage under C's as- 
signed risk policy. The Virginia Court in an unanimous opinion, de- 
livered by Eggleston, C.J., held t h a t  there was no  coverage. The 
following excerpts from the opinion are noteworthy: 

". . . . The problem here is one of coverage and not of cancel- 
lation. There is no contention tha t  the policy had been cancelled. 
The question is whether the coverage afforded by the policy to  
Clark was extended and transferred to Harris along with the 
transfer of the ownership of the car. 

"The plaintiff argues tha t  because of the spirit and purpose of 
the Financial Responsibility Act t o  afford better protection to the 
public against irresponsible and reckless drivers, i t  was the legis- 
lative iritent tha t  upon change of ownership of a motor vehiclc 
the insurance coverage thereon under an owner's policy should 
'follow the car.' JJTe are cited to  no provision in the Act to support 
this contention, nor do we perceive any. 

"G.S. sec. 20-279.21 of the Financial Responsibility Act requires 
that  an owner's motor vehicle policy of liability insurance contain 
n-hat is commonly called a n  omnibus coverage clause. The policy 
here complied with this requirement. 

". . . . But  we find in the  Act no requirement tha t  the insurance 
company m a t  see tha t  coverage under an owner's policy issued by 
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i t  follows the car with change of ownership. On the contrary, the 
Act places this burden on the owner. G.S. see. 20-309 requires 
'the owner' of a registered motor vehicle to  show and maintain 
proof of financial responsibility continuously throughout the peri- 
od of registration. G.S. sec. 20-313 prohibits 'any owner' from 
operating a motor vehicle without having in force the 'financial 
responsibility' required by the Act. 

"In the absence of any provision in the Financial Responsibility 
Act broadening the liability of the insurer, such liability must be 
measured by the terms of its policy as  written. See Howell v. 
Travelers Indemnity Co., 237 K.C. 227, 74 S.E. 2d 610, 612; Ad- 
kins v .  Inland Mutual Insurance Co., 124 W .  Va. 388, 20 S.E. 2d 
471, 472. 

''Our inquiry, then, is narrowed to  whether the operation of the 
car by Harris is within the  coverage of the policy. Specifically, the 
question is whether such operation is within the  omnibus clause. 
Under the terms of the policy and consistent with the requirements 
of G.S. sec. 20-279.21, i t  afforded protection to the 'Named Insured' 
and also 'any person while using the automobile * * *, provided 
the actual use * " * is by the Named Insured,' or his spouse, 'or 
with the permission of either.' 

" . . . . It is well settled tha t  'permission' to drive a car, within 
the meaning of the omnibus coverage clause, connotes the power 
to graqt or withhold it. Therefore, in order for one's use and oper- 
ation of an automobile to  be within the meaning of the omnibus 
coverage clause requiring the permission of the named insured, 
the latter must, as a general rule, own the insured vchicle or have 
such an interest in i t  tha t  he is entitled to  the possession and con- 
trol of the vehicle and in a position to give such permission. If 
the named insured ha3 sold the vehicle, its subsequent use by the 
buyer is by virtue of the latter's ownership and his right to control 
i t  and not by virtue of the pern-iission of the named insured seller. 
(citing many authorities). 

"As is said in Byrd V .  American Guarantee & Liability Ins. 
Co.. szcpm, 180 F. 2d 249, 'There is no insurance separate and 
di-tinct from the on-nershil? of the car.' This is so because an own- 
er's inotor vehicle liability policy is a contract between the in- 
,urance company and the owner." 

lye  pprc.2 with the reasoning of the Cole opinion and the result reach- 
ed. Tlierc is no fartun1 difference in the instant case R-hich justifies 
3, different rcsult. The Responsibility Act makes no requirement that, 
insuracce, in case of transfer of title, follom; the vehicle. We said in 



Howell v. Indemnity Co., supra (cited in Cole), tha t  if limits of cover- 
age in an insurance policy are consistent with the statute, insurer may 
not be held liable beyond the coverage specified in the policy. Mrs. 
Chaffin's policy clearly states tha t  "Assignment of interest shall not 
bind the Company (insurer) until i ts  consent is endorsed hereon." This 
is a binding provision of the insurance contract, not in conflict with 
any statutory provision, and insurer was within i ts rights in declining 
to  endorse the policy to Mrs. Underwood. See Rogers v. Lumbermans 
Mutual Casualty Co., 124 S .  2d 70 (Ala. 1960). 

It is not clear what significance the trial court placed upon its find- 
ing tha t  Jerry TT'ayne Otwell was the beneficial owner of the automo- 
bile. If the import is that  he was the owner and had right of possession 
and control, there was most certainly no coverage. The insurance 
contract was with Mrs. Chaffin and the policy covered the named in- 
sured, Mrs. Chaffin, and any other person while using the automobile, 
provided the actual use was with the permission of Mrs. Chaffin. I n  
order to grant permission, as the word "permission" is used in the 
policy, there must be such ownership or control of the automobile as 
to confer the legal right to  give or withhold assent. It is something 
apart  from a general state of mind. If Jerry actually owned the 
automobile and had the right to  possession and control, or if Mrs. 
Chaffin parted with the title (and i t  is undisputed tha t  slhe assigned 
to Mrs. Underwood on 9 June 1958 such title as she had) then, in 
either event, the operation of the car by Jerry on 4 August 1958 was 
not with the permission of Mrs. Chaffin within the  purview of the 
omnibus clause of the policy. Insurer had no contract with or re- 
sponsibility to or for Jerry apart  from the ownership of the vehicle by 
Mrs. Chaffin. Adlzins v. Inland M u t .  Ins. Co., supra; United States 
Casualty Co. v. Bain,  62  S.E. 2d 814 (Va. 1951) ; Mason v. Allstate 
Insurance Qo., 209 N.Y.S. 2d 104 (1960) ; Byrd v. American Guarantee 
and Liability Ins. Co., 180 F .  2d 246 (4 Cir. 1960). 

Defendant insurer's defense of non-coverage is clearly sustained by 
the undisputed facts on this record. As to insurer the judgment below 
is reversed. 

Plaintiff contends tha t  the court erred in dismissing his action 
against the Agency, Southern Excess, Inc. Plaintiff alleges tha t  the 
Agency agreed with Jerry Wayne Otwell to procure and maintain 
continuous liability insurance coverage with respect to the operation 
of the automobile in question, has breached the agreement, the estate 
of Jerry JVayne Otwell has suffered damages by reason of the breach, 
and the administrator of Jerry Wayne Otwell, deceased, has assigned 
the cause of action to the within plaintiff, who is entitled t o  maintain 
the suit. These pleadings raise issues of fact and questions of law 
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which were not determined by the judgment below. As t o  plaintiff's 
cause of action against the Agency, a new trial is awarded. 

As to defendant National Grange Mutual Liability Company, the 
judgment below is 

Reversed. 
As to defendant Southern Excess, Inc. (forn~erly Freeman & Staf- 

ford Insurance Agency, Inc.) 
New trial. 

REDEVELOPMEKT COJIMISSIOX OF GREENSBORO, PETITIOXER V. 

BERNICE T. HAGINS, (HAGAX) A S D  HUSBAKD J. G. HBGINS, RESPOSDENTS 
ATXD 

REDEVELOPMENT COUJIISSION OF GREENSBORO, PETITIONER V. 
BERNICE T. HAGINS (HAGAN) ASD IIUSBAND, J. G. HAGINS, RESPONDEXTS. 

(Filed 12  December 1962.) 

1. Eminent 1)omain 5 1- 
The power of eminent domain as  limited by constitutional safeguards 

is inherent in sorereigntg. 14th Amendment to the Constitution of the 
United States; Constitution of North Carolina, Art. I ,  § 7. 

The petition in proceedings by a housing authority to condenin land for  
a housing project must affirmatively show compliance with the statutory 
requirements, including the existence of a properly approved redevelop- 
ment plan, the boundaries of the project, existing uses, proposed uses, 
population density, proposed changes in zoning ordinmces, street lap- 
outs, a feasible plan for the relocation of displaced families, and the 
estimated cost of the project and methods by which the authority may 
lawfully finance the entire project. and if the petition fails to allege 
nnF of these essentials i t  is fatally defective. G.S. 160-463. 

3. Eminent 1)omiain §§ 3, 7c; Taxation § 6- 
The condemnation of land by a housing authority for  a housing project 

is for a public purpose. Whether it  is for a necessary purpose, qtmere? 
Constitution of North Carolina, Art. 7, § 7. 

Condemnation of property is a proceeding in rem, and in condemning 
land for n housing project the authority may join in  one proceeding all 
parties owning land in the area which the authority seeks to condemn, 
leaving only the question of just conlpensation due each respondent to be 
determined in a separate inquiry, but if the authority elects to institute 
separate l~roceedings i t  u u s t  allege in each instance all the facts neces- 
sary to justify the taking. 
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In  condemnation proceedings instituted by a housing authority each 
respondent is entitled to defend upon the ground that his property does 
not qualify for the purpose intended, or that  its selection mas the result 
of arbitrary or capricious conduct on the part of the authority. 

6. Appeal and Error 95 2, 7- 
-4 party may demur ore tenus in the Superior Court for failure of the 

pleading to state a cause of action, and even in the absence of demurrer, 
the Supreme Court will take notice of such defect ex  mero nbotu. 

APPEAL by respondents from Shaw, J., GUILFORD Superior Court, 
Greensboro Division, April 26, 1962. 

On August 7, 1961, Redevelopment Commission of Greensboro in- 
stituted before the Clerk Superior Court two proceedings in condem- 
nation, Nos. 23252 and 23253. The petition in eacsh proceeding called 
for the condemnation of one small lot. The petitions are identical 
except as to the description of the lands sought to be taken. Omitting 
the dcscriptions, which are not in dispute, each petition alleged: 

"Before the Clerk - Petition for Condemnation - #23252. 
Filed 7 August 1961 - 10:49 a.m., J. P. Shore, C.S.C. 

"Con~es now the petitioner, REDET'ELOPMENT COMMIS- 
SIOK OF GREENSBORO, and respectfully shows unto the 
Court: 
"1. Tha t  the petitioner is a corporation organized and existing 
under 2nd by virtuc of the laws of the State of North Carolina, 
and as such exercises certain powers contained in the Kational 
Home nnd Housing Finance Act, and powers conferred in the 
General Statutes of North Carolina. Tha t  petitioner is now en- 
p g e d  in a program or project of slum and blighted area clear- 
ance. Tha t  acquisition of certain property is necessary to complete 
this program of blight and slum clearance, all being in the city 
of Greensboro, North Carolina. 
"2 Tha t  records in the office of the Register of Deeds of Guilford 
Ccuntp. Yorth Carolina, Book 1019, Page 279, dated September 
3, 1943. reflect that  the hereinafter described property was con- 
veyed to  Bernice l l u r r a y  Taylor Hagins and husband, J. G. 
Hagins; tha t  there hare  been no conveyances of said property 
since the 3rd day of September 1943. 
lL3. Tha t  the propcrty conveyed to the respondents is situated in 
Gilmer Township, Greensboro, Guilforcl County. North Carolina, 
and more particularly described and defined as follows: * * * 
'(4. Tha t  i t  is necessary for the petitioner to  acquire said proper- 
t y  for the purpose of completing the blighted and slum clearance 
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program. Tha t  petitioner has attempted t o  purchase and acquire 
the above described property but has been unsuccessful in tha t  
the respondents refuse to sell said property to the petitioner for 
the price tendered by the petitioner, although said property lies 
within the blighted and slum clearance project area. 
L L  - 
J. That  the petitioner is endowed with and has the power of 

eminent domain; tha t  should the petitioner obtain or take said 
property i t  will in good faith proceed t o  complete the project of 
blightcd and slum area clearance; tha t  its Chairman has been 
authorized to execute all necessary pleadings. 
"WHEREFORE, petitioner prays: 
"I. That  Commissioners of Appraisal be appointed by this Court 
to determine the damage to the respondents for the acquisition of 
the property described in paragraph 3 of this Petition. 
"3. That  the Court order such amount as is determined upon to 
be paid by the petitioner into court for the use and benefit of the 
respondents. 
"3. That  the petitioner be authorized t o  enter upon and take 
possession of said property forthwith upon said payment of monies 
into this Court." 

I n  answer to the petition in No. 23252, Mrs. Hagins wrote the 
following: 

"In reference to  property a t  121 N. Regan Street, my home in which 
I have lived for the past 21 years, a two-story house nine (9) room 
1-1/2 bath steam heat all modern convenience. I have kept my home up. 

"If this property is needed for the Street then they can move m y  
house on a corner farther down Regan Street. If i t  is for business to 
be built on then I shall keep my land and build a business on i t  myself 
or whatever the city require one to build on it. I will not sell. I am 
hoping there is no law in the land tha t  you can come and take one's 
home eway just because someone want i t  for their use. What  ever the 
City of Greensboro require to be built here I will build. /s/ Mrs. 
Bernice T .  Hagins." 

And in No. 23253, she wrote the following: 
"In reference to property a t  403 N. Regan Street and 641 Lindsay 

Street. 
((The. building is a new brick building with three (3)  apt  and n 

Beauty Shop operated by my daughter and myself. It was finished 
in 1937 by the right given to me, Mrs. B. T. Hagins, by the Greensboro 
City Council. 

"If this property is wanted by the Redevelopment of Greensboro, I 
TVill not sell but mill exchange if they will build me a building equal 
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on a corner lot the same distant from downtown Greensboro, North 
Elm Street. Then we can do business otherwise unless there is a law 
tha t  you can just come and take my property they will have to take it. 
/s/ Mrs. Bernice Taylor Hagins." 

On August 25, 1961, the Clerk Superior Court, treating the re- 
spondents' letters as appearances and answers, concluded tha t  no 
sufficient cause had been shown against the granting of the relief 
prayed for, and appointed commissioners to appraise the premises in- 
volved. On August 17, 1961, the commissioners filed their report, fixing 
the value of the property in proceeding No. 23252 a t  $9,300.00, and in 
No. 23253 a t  $17,500.00. After repeated hearings on motions and 
countermotions, the clerk on M a y  20, 1962, confirmed the award. 
Therelipon the respondents appealed. 

Judge Sham, in the superior court, conducted extensive hearings 
involving the regularity of the proceedings, confirmed the orders of 
the clerk and adjudged tha t  title to  the premises be transferred to the 
petitioner. The respondents appealed. 

Cannon & Wolfe by J. Archie Cannon, for petitioner appellee. 
Major S. High, C. 0. Pearson, for respondents, appellants. 

HIGGINS, J. The power of eminent domain is one of the attributes 
of a sovereign state. The right to  take private property for public 
use exists independently of constitutional provisions. I n  fact, such 
provisions are limitations on the state's power to exercise the right. 18 
Am. Jur., D. 634; 29 C.J.S.. 5 3, p. 781; DeBruhl v. Highway Comm., 
947 N.C. 671, 102 S.E. 2d 229; 14th Amendment to  the Constitution 
of the United States; Llrticle I, Section 17, Constitution of North 
Carolina. 

TTTl:en the State of Korth Carolina, or one of its subdivisions or 
agencies thereto lawfully authorized by proper legislation, under- 
takes to cor~den~n pr iwte  property, the court will determine as a 
matter of law wliet11t.i- the proposed use is for a public purpose. Char- 
lotte v. Heath, 226 N.C. 750, 40 S. E. 2d GOO, 169 A.L.R. 569. This 
Court, in Redevelopment Commission v. Bank, 252 N.C. 595, 114 S.E. 
2d 688, has deterinined that  lands acquired for the purposes and in the 
manner set forth in Chal~ter  160. -1rlicle 37, General Statuteq, meet tbe 
public purpose test. Jlist ice Parker's well documented opinion in Re- 
development Commission z l .  Bank, suprn. permits no other conclusion. 
See csyccially, R c m a n  ZJ. Parker, 34s IT.S. 26.  99 L. ed. 27. 

Haying determined that slum clearanre as contemplated by G.S. 
160, -4rticle 37. qualifies as a public purp0.e. we hold the act fixes safe- 
guards and standards sufficientlg. definlte to enable the petitioner, the 



224 IN T H E  SUPREME COURT. [258 

City of Greensboro and its agencit.3, to set up and establish a slum 
clearance project embracing blighted areas in the city. I n  order 
to es t~b l i sh  petitioner's right to take the respondents' property by 
condemnation, the petition must affirmatively show compliance with 
the statutory requirements. These requirements are set forth in the 
act. They are fully discussed in Redevelopment Commission v. Bank, 
supra. Among the requisites are: a properly approved redevelopment 
plan showing the boundaries of the area, existing uses, proposed uses, 
populstion density, proposed changes in zoning ordinances, street 
layouts, a feasible plan for the relocation of displaced families, and 
"(7)  A statement of the estimated cost and method of financing of 
acquisition of the redevelopment area, and of all other costs necessary 
to  prepare the area for redevelopment." G.S. 160-463, 1961 Cumulative 
Supplement. 

Subsection (c) provides: "A cominission shall not acquire real prop- 
erty for a development project unless the governing body of the com- 
munity in which the redevelopment project area is located has ap- 
proved the redevelopment plan, a s  hereinafter prescribed." The section 
then sets out what the plan must include. 

The adoption of the plan is equivalent to  a cease and desist order 
preventing m y  development, rental, or sale of the property within the 
area. I n  order tha t  property owners may be protected against threaten- 
ed taking which is never consummated, the act wisely requires a 
showing tha t  the acquiring agency has a lawful plan by which, anlong 
other things, i t  may lawfully finance the whole area. Each landowner 
has the right to know tha t  the taking agency has on hand the money 
to  pay for his property or, in lieu thereof, has present authority to 
obtain it. Having held the acquisition is for a public purpose, we must 
not be understood as  holding tha t  the acquisition is for a necessary 
public purpose. 

The petitions in these proceedings fall far short of the  showing 
required. This Court considered a similar deficiency in the case of 
R.R. v. R.R., 106 N.C. 16, 10 S.E. 1041: "The foregoing references are 
made for the purpose of showing the true spirit and purpose of these 
laws, and tha t  the performance of the preliminaries required is in- 
dispensably necessary before proceedings to condemn can be instituted. 
It is said that ,  although the petition in this case fails to allege the per- 
formance of these conditions, the omission is not fatal, and tha t  i t  is 
but a defective statement of a good cause of action. We do not concur 
in this view. The exercise of the power of eminent domain is in der- 
ogatioc of common right, and all lams conferring such power must be 
strictly construed. By the very terms of the lam under consideration, 
these allegations must be made in the petition, and we think tha t  they 
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are as much jurisdictional in their character as is tlhe fact tha t  the 
landowner and the railroad company have failed to agree. 'If the 
petition does not state the facts required by the statute t o  be stated, 
an objection in that  regard can be raised preliminarily . . . by way 
of demurrer, . . . ' " 

Each of the two small parcels of land here involved is the subject of 
a separate condelimation proceeding. The t ~ o  proceedings appear to  
have been joined because the respondents owned both lots. We may 
seriously question whether the Legislature contemplated a separate 
judicial proceeding for each lot or parcel of land any more than it 
contemplated a separate plan for each parcel. It seems obvious the 
plan embraces the whole area as a unit. Certain i t  is tha t  ability to 
finance the acquisition of one or two tracts is not a showing of a 
proper plan for financing the development, including the arrangements 
for relocating displaced families. 

Reason does not appear why the condemnation proceedings covering 
the whole planned area may not be instituted and all interested 
parties served v i th  process and all defenses heard, leaving only the 
question of just compensation due each respondent to he determined 
in a separate inquiry. Condemnation under the power of eminent do- 
main is a proceeding in rein - against the property. 18 Am. ,Jur., 
$ 112, p. 738. Each owner is entitled to defend upon the ground his 
property does not qualify for the purpose intended, or tha t  its selection 
was the result of arbitrary or capricious conduct on the par t  of the 
taking agency. The case of *Yorth Carolina ex re1 Transportation ild- 
visory Commission v. TVilmington-Wrightsville Beach Causeway Com- 
pany, Tidewater Power Company, Shore Acres Company, Pennsyl- 
vania Company, et al, 199 N.C. 169, 154 S.E. 74, is authority for n 
single condemnation proceeding against property belonging to different 
individuals. 

"Where i t  is sought to condemn several tracts of land belonging to 
different owners, all the owners may be joined in one proceeding, in 
the absence of any statutory provision to the contrary. Such a course 
is convenient, and can injure no one if damages are separately asses- 
sed to each owner." 29 C.J.S., § 236, p. 1204. "In Virginia, there being 
no statute requiring a separate proceeding as to each landowner, 
several owners of land sought to be condemned may be convened in 
one proceeding." City of Richmonrl v .  Dervishinn, 190 Va. 398, 57 
S.E. 2d 120. See also, Dexter & N. R. CO. V. Foster, 203 N.Y.  637, 97 
N.E. 1103; City  of Houston v. Culmore, 154 Tex. 376, 278 S.W. 2d 
825. 

I n  Rudacille v. State Commission, 155 Va. 808, 156 S.E. 829, the 
Supreme Court of Appeals sustained a single condemnation proceed- 
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ing involving the property of many owners within the Shenandoah 
National Park area: "It is next said tha t  the landowners affected 
should not be convened in one proceeding. It appears tha t  there are 
something like two thousand of them living within the proposed park 
area. Individual petitions would be needlessly expensive and would 
serve no good purpose. All tha t  can be asked is tha t  there be in each 
case a separate assessment of damages." 

If, however, the petitioner elects to institute a separate and distinct 
proceeding for each parcel of land taken, i t  niust, in each instance, 
allege all the facts necessary to justify the taking. 

The petitions in these proceedings were fatally defective. The re- 
spondents were permitted to file demurrers ore tenus challenging the 
sufficiency of the petitions. Even without the demurrers, i t  would be our 
duty ex mero motu to take notice of the defects which appear upon 
the face of the records. Skinner v. Tmnsformadora, S.A., 252 N.C. 320, 
113 S.E. 2d 717; Woody  v. Pickelsimer, 248 N.C. 599, 104 S.E. 2d 273; 
Fuquay Springs v. Rowland, 239 N.C. 299, 79 S.E. 2d 774. 

The judgirlent of the superior court is 
Reversed. 

MRS. K4RY LOUISE T. BASS, EMPLOYEE V. 

MECKLENBURG COUNTY, SELF INSURER, EMPLOYER. 

(Filed 12 December 1962.) 

1. Master and  Servant 3 QO- 
The $?videnee in this case is held to  support the findings of the In- 

dmtrial  Commission in regard to the time, place, and circumstances 
under which claimant suffered an injury by accident, and to support 
the finding that claimant was furnished board and room on the premises 
as  an incident of her enlployment in order that  she might be al-ailable in 
emergencies a t  times other than her regular working hours. 

2. Master and Servant 8 53- 
Whether a n  accident arises out of and in the course of the employment 

within the meaning of the Vorkmen's Compensation Act is a mixed 
question of law and fact :  the words "out of" refer to the origin and cause 
cf the accident. and the words "in the course of" refer to the time, place 
and circumstances under which the accident occurs. 

3. Master anti Servant 3 60- 
While injuries to an employee while going to and from his work ordi- 

narily do not arise out of and in the course of the employment, where 
the employer provides board and room upon the premises a s  a n  incident 
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of the employment, a n  injury by accident which occurs while the employee 
is on the premises and going directly from his room to his work may arise 
oat of and in the course of the employment when such injury can fairly be 
traced to the employment a s  a contributing proximate cause. 

4. Same- Evidence held to  support  conclusion t h a t  in ju ry  o n  premises 
while going t o  work  arose o u t  of a n d  i n  course of employment. 

The evidence tended to show that  claimant was employed a s  a practical 
nurse a t  defcmlant's County Home, that she lvas furnished room and 
maintenance on the premises incident to the  employment. that her  hours 
of duty were from 7 :00 a.m. to 7 :00 p.m. but that  she customarily reported 
for duty a few minutes prior to the designated time in order to get the 
report of the night nurse, and that on the occasion in question she left 
her room some twenty minutes before 7:00 a.m. and while on a direct 
route from her  room to the building where she worked, going by the 
bcilding in which the dining room was located for coffee and to leare 
some newspapers for a fellow employee, she attempted to go around a 
bush, wet will1 rain. which was overhanging the concrete walk, and fell 
to her injury. Held: The evidence supports the  conclusion that the injury 
arose out of and in the course of her employment. 

5. Master a n d  Servant  § 91- 
The failure of the Industrial  Commission to find specific facts re- 

quested by defendant will not be held for  prejudicial error when such 
findings, if made, would not alter the rights of the parties. 

6. Master a n d  Servant § 73- 
,4n exception on the ground that  the  Industrial  Commission failed to 

impose the limitations prescribed by G.S. 97-26 and G.S. 97-26 in  order- 
ing defendant to pap all medical and doctors bills which should be sub- 
mitted to and approved by the commission presents a moot question; 
such challenge will lie only after bills or parts of bills beyond the limi- 
tations prescribed by the statute ha re  been submitted to and approved by 
the Comlnission. 

7. Master a n d  Servant  § 96- 
Where the ruling of the Industrial  Commission awarding compensation 

is affirmed, the Commission's approval of additional fees for  claimant's 
counsel, in affirming the Hearing Commissioner's findings of fact,  con- 
clusions, and a\rard, will not be disturbed. G.S. 97-88. 

8. Appeal a n d  E r r o r  8 38- 
Exceptions not set out in defendant's brief mill be taken a s  abandoned. 

Rule of Practice in the Supreme Court No. 28. 

9. Master a n d  Servant  5 94- 

The reriew of the judgment of the Superior Court affirming the award 
of the Industrial  Conlmission is limited to matters of law. 

A P P E ~ L  by defendant froin Riddle, S.J.,  7 M a y  1962 Special "B" 
Civil Term of R~ECKLENBCRG. 

A proceeding for workmen's compensation. 
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In  addition to the jurisdictional determination, based upon a stipu- 
lation of the parties, the operative findings of fact and conclusions 
of law of the Hearing Commissioner are to this effect. 

On I 8  July 1959 Mrs. Mary Lcuise T. Bass, a female about 60 years 
of age. was employed by defendant as a resident practical nurse a t  the 
illecldc~nburg County Home, and hall been so employed continuously 
since 4 February 1959. This was 1101- second period of similar em- 
p loy ixn t  by d e f e n d a n t t h e  first period being from 28 January 1958 
until 15 June 1958. During both periods of enlployment she lived on 
the premises of the Mecklenburg County Home; during the first period 
she lived in the main building, and during the second period she lived 
in the new nurses' honle. By  the terms of her employment when a t  
work she was on duty from i:OO a.m. to  7:00 p.m. As a day nurse i t  
was her custom to report a few minutes before 7:00 a.m., so she could 
get the reports of the night nursr. She was off duty on an average of 
one day a week. 

During her second period of employment her contract provided she 
was to  be paid $195.00 in cash per month and was to be furnished 
free her room, her meals, and her laundry. 

She spent the night of 17  July 1959 in her room in the new nurses' 
home. She was on duty on 18 July 1l159, and about 20 minutes before 
7:00 ,>.in. shc left her room to report for work in the main building. 
I n  going from the nev  nur2eq' home to the main building she went hy 
the old nurses' home. The kitchen and dining room where she ate were 
in the old nurses' home. A newly constructed concrete n-alk connected 
the nen- and old nurses' home, which she mas walking on on her way 
to  the main building. It had been raining, and there was water on the 
trees xiid bukhes. As she approached the old nurses' lionie, there was a 
large bush or shrub overhanging the concrete walk. She attempted to 
go around the bush, and in doing so her feet slipped out from under 
her, and she fell, breaking her right hip. 

The Hearing Commissioner reached the conclusion tha t  claimant sus- 
tained an injury arising out of and in the course of her employment 
with defendant, awarded her con~pensation, required defendant to 
pay all medical, doctors', hospital and treatment bills and expenses in- 
curred by plaintiff by reason of her injur~r  "when bills for the same 
shall have been submitted to and approved by the Industrial Com- 
mission," and allowed counsel fees for claimant's lawyers to be de- 
ducted from the compensation ordered paid claimant and paid direct 
to  her attorneys. On appeal the Full Conlnlission affir~ncd the award 
of the Hearing Commissioner. 

From a judgment of the Superior Court overruling all of defendant'3 
exceptions to the order of the Full Commission, and affirming the order 
of the Full Commission, defendant appeals. 
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R o b e r t  L. S c o t t  for de fendan t  appe l lan t .  
H e l m s ,  Mul l i s s ,  M c M i l l a n  & Johns ton  b y  J a m e s  B. MciMil lan fo r  

plaint i f f  appellee. 

PARKER, J .  Defendant assigns as  error tha t  the crucial and oper- 
ative findings of fact are not supported by competent evidence, and 
further assigns as  error the conclusion tha t  claimant's injury by acci- 
dent arose out of and in the course of her employment with defendant. 

Claimant's evidence is to this effect: She was first hired by Mrs. 
Lillian Crowe Miller, Superintendent of Nurses a t  the hlecklenburg 
County Home, to mork a t  the County Home on 9 January 1958 as a 
licensed practical nurse, and worked there until 15 June 1958. Her 
second period of employment there was from 4 February 1959 until 
her injury on 18 July 1959. hlrs. Miller told her she ('would have to 
live a t  the County Homen * "that the people who worked there lived 
there," and she further said "she wanted us a11 there, so tha t  if any- 
thing happened she could get us." During her periods of employment 
there all ths  nurses who worked a t  the County Home lived there, and 
also all the employees. According to her contract she was to start  work 
a t  $195.00 a month with full maintenance. She was provided a room to 
live ir. on the premises, three meals a day, laundry, and everything. 
When she returned to  mork the second time, hIrs. hliller told her she 
~vould have a front room in the new nurses' 1101ne. During her second 
period of employment, she lived in the new nurses' home, got her meals 
in the old nurses' home, and n-orked in the main building. While she 
worked a t  the County Home, she shared a house with an old lady 
in Charlotte. She carried to her room In the nex nurses' home what 
personal things she needed. and left the rest in Charlotte. She took a 
day off from work each week. On one occasion when there was a death 
and she was off duty, she lvas called back and workrd. 

The requirements of her job were that she had to have her break- 
fast  and be a t  the main building in time to get the report of the nlght 
nurse and have everything in order a t  7:OO a.m. She was on duty on 
18 July 1959, and left her room in the new nurses' home about 6:40 
a.m. to go to work. She had had no breakfast when she left her room. 
From the n e r  nurses' home to the old nurses' home is 20 to 30 feet, 
and from the place where she fell i t  is about 150 to 200 feet to the 
~ n a i n  building. Therc is a little cement walk about t ~ o  to two and onc- 
half feet wide from the new nurses' home to the old nurses' home. It 
had been raining and the shrubbery was wet. When she left her home 
to go t c  ~ ~ o r k ,  she had her raincoat on, had an umbrella, and had in her 
hand some copies of The Charlotte Observer. She intended to stop 
a t  the old nurses' home to have a cup of coffee and to give the papers 
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to  thc cook. That  was all the breakfast she had planned to  eat  tha t  
morning. She testified on direct examination: "I was going to give the 
papers t o  her and get a cup of coffee. This was about five minutes 
befor6 I was supposed to be over a t  the main building checking in 
for work." There was a big shrub a t  the corner of the old nurses' 
home ~ h o s c  branches estended partially over the concrete walk. When 
she c m e  to this shrubbery, she stepped around it, because she didn't 
want to  get her clean uniform spotted to go on duty, and in doing 
so she fell 2nd broke her right hip. She testified on direct examination: 
"I fell right a t  this bush which was on my right. T h a t  is the regular 
and most direct route from where I lived on the premises to  where I 
worked on the prcmises. I was on that route. I had my meals in the 
old ncrses' home in front of n-hich I fell. I had not had my breakfast 
tliat morning." 

Walker H .  Busbee, County Auditor for Mecklenburg County and 
director of job classifications, a witness for the defendant, testified 
in par t :  "The established policy announced by the Board of County 
Comniwioners was tha t  no job in the County required a person to  
live in residence a t  the site of the  job." On cross-examination he 
testified: "All of the regularly employed full-time nurses lived on the 
premises in 1958 and lived on the premises in 1959 and live on the 
premises in 1961. This is based upon information given me by Mrs. 
Miller." 

Lillian Crowe Miller, who was her husband's assistant a t  the 
Mecklenburg County Home according to her testimony, and a witness 
for defendant, testified on direct examination: "I told her [claimant] 
tha t  we had room and board there if she wanted it. Mrs. Bass said 
she did not drive a car and i t  would suit her to  stay out t,here. * " "She 
was never told by me tliat she had to live on the premises. I told her 
that  her salary would be $195.00 plus maintenance." Mrs. Miller 
testified on cross-examination: "All the regular nurses who have 
worked out there during the last three years have lived on the premises. 
They did i t  because they wanted to. They did live on the premises. 
T h e  woman who did not want to live on the premises w a s  not given a 
job." (Emphasis supplied.) 

There is ample competent evidence in the record to support the 
crucial and operative findings of fact. Defendant's assignments of error 
challe,iging such findings on the ground they are not supported by 
competent evidence are overruled. 

Are these findings of fact sufficient to  support the conclusion claim- 
ant's injury by accident arose out of and in the course of her em- 
plovment by defendant? The answer is, Yes. 

Tlic findings of fact and the evidence are plain and clear tha t  
claimnnt's injury was caused by accident, construing the word "acci- 
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dent" as used in the North Carolina Workmen's Conlpensation Act. 
Smith v. Creamery Co., 217 N.C. 468, 8 S.E. 2d 231. 

It is settled law in this State tha t  the words "out of1) refer t o  the 
origin or cause of the accident, and tha t  the words "in the course of" 
refer to the time, place and circumstances under which i t  occurred. 
Hardy v. Small, 246 N.C. 581, 99 S.E. 2d 862; Alford v. Chevrolet Co., 
246 N.C. 214, 97 S.E. 2d 869; Plemmons v. White's Service, Inc., 213 
N.C. 148, 195 S.E. 370. 

Whether an accident arose out of the employment is a mixed question 
of law and fact. Horn v. Furniture Co., 245 N.C. 173, 95 S.E. 2d 521, 
and cases cited. 

This court said in Horn v. Furniture Co., supra: 

"It is settled law that,  'm-here an injury cannot fairly be traced 
to the employment as  a contributing proximate cause. . .it does not 
arise out of the employment.' Bryan v. T. A. Loving Co., 222 N.C. 
724, 24 S.E. 2d 751; Lexter v. Enterprises, Inc., supra (240 K.C. 
399, 82 S.E. 2d 410) ; Lockey v. Cohen, Goldman & Co., 213 N.C. 
336, 196 S.E. 342; Tt'alker v. Tt'ilkim, Inc., 212 N.C. 627, 194 S.E. 
89. Therefore, if claimant's injury cannot fairly be traced to his 
eiilploynient as a contributing proxinlate cause, i t  is not compens- 
able under our Workmen's Compensation -4ct. Lezcter v. Enter- 
prises, Inc., supra; Berry v. Furniture Co., 232 S . C .  303, 60 S.E. 
2d 97; Gilmore v. Board of Education. 222 N.C. 338, 23 S.E. 2d 
292. 'There must be some causal relation betn-een the employ- 
ment and the injury.' Conrad v. Foundry Co., 198 S .C .  723, 133 
S.E. 266." 

The operative findings of fact, fully supported by competent evi- 
dence, are: Claimant was employed by defendant as  a practical nurse 
a t  the County Home. She lived in the new nurses' home on the premises. 
As part of her salary defendant furnished her a room in the new 
nurses' home and meals in the old nurse.' home on the premises. The 
work for which she was employed was done a t  the main building of the 
County Home. When on duty her working hours a t  the main building 
on t'he premises were from 7:00 a.m. to 7:00 p.m. -4s a day nurse i t  
was her custom to report a t  the main building for ~ ~ o r k  a few minutes 
before 7:00 a m .  to  get the reports of the night nurse. She was on duty 
18 Ju!y 1959, and while she was walking from her room a t  the new 
nurses' home to report for work a t  the main building-all on defend- 
ant's ~ remises  of the County Home where she lived and worked-she 
fell on the concrete sidewalk, and broke her right hip. 

As an exception to the general rule, known as the "going and coming 
rule," (99 C.J.S., Workmen's Compensation, sec. 232, p. 807), that  
injuries sustained by an  employee while going t o  or from work are 
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not ordinarily compcnsable (for illustrations of the general rule see 
Ellis v. Service Co., Inc., 240 N.C. 453, 82 S.E. 2d 419; Bryan v. T. A. 
Loving Co., 222 N.C. 724, 24 S.E. 2cl 751; Bray 2). Weatherly R. Co., 
203 N.C. 160, 163 S.E. 332), the great weight of authority holds tha t  
injuries sustained by an  employee while going to or from his place 
of work upon premises owned or controlled by his employer are gen- 
erally deemed to  have arisen out of and in the course of the employ- 
ment within the Worlimen's Compen~ation Acts and are coinpensable, 
provided the einployee's act involves no unreasonable delay. K a s a ~ i  v .  
Industrial Commission of Ohio, 125 Ohio St. 410, 181 K.E. 809, 82 
A.L.R. 1040; Evans v .  Workmen's Compensation Commissioner, 124 W. 
Va. 336, 20 S.E. 2d 172; Murphy v .  Wells-Lamont-Smith C'orp., Mo. 
App., 155 S.W. 2d 284; Reed v. Brown, 129 Ind. App. 75, 152 N.E. 2d 
257; Babkees v. Electrolux Corp., 163 N.Y.S. 2d 809, motion for re- 
argument and appeal denied 169 N.Y.S. 2d 892; Petroleum Casualty 
Co,  v .  Green, Tex. Civ. App., 11 S.W. 2d 388; Roberts' Case, 124 Me. 
129, 126 A. 573; Sinzonson v .  Knight, 174 Ninn.  491, 219 S .W.  869; 
Annos. 49 A.L.R. 426, and 82 A.L.R. 1044, where inany cases are 
c i t e d  99 C.J.S., Workmen's Compensation, sec. 234, where numerous 
cases are cited; 58 -4m. Jur., Workmen's Compensation, sec. 221. See 
Davis v .  Manufacturing Co., 249 N.C. 543, 107 S.E. 2d 102. Some 
courts have engrafted a qualification to the exception to the general 
rule where an accident occurs a t  a place far removed from the actual 
place cf employment, even though on the employer's premises. Anno. 
49 A.L.R. 443. 

Boz~ntiful Brick Co. v .  Giles, 276 U S .  154, 72 L. Ed. 507, was a case 
heard on a writ of error to the Supreme Court of the State of Utah to 
review a judgment affirming an award by the Industrial Commission 
of compensation for the death of an employee under the Workmen's 
Con~pensation Act. The Supreme Court of the United States affirmed 
the judgment of the Supreme Court of the State of Utah. In  its opinion 
i t  said: 

"Whether Giles was negligent, in entering through the fence 
where he did, or in crossing the tr:icks, or in not selecting the safest 
way, are matters not relevant to the inquiry. Liability was con- 
stitutionally imposed under the Utah compensation law if there 
was a cnusal connection between the injury and the employment in 
which Giles was then engaged substantially contributing to the 
injury. [Citing authority.] And employment includes not only 
the a c t u d  doing of the work, but a reasonable margin of time 
and space necessary to be used in passing to and froin the place 
where the work is to  be done. If the employee be injured while 
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passing, with the express or implied consent of the employer, to 
or from his ~vork  by a may over the employer's premises, or over 
those of another in such proximity and relation as to be in practi- 
cal effect a part  of the employer's premises, the  injury is one 
arising out of and in the course of the en~ployment as much as 
though i t  had happened while the employee was engaged in 
his work a t  the place of its performance. In  other words, the em- 
ployment may begin in point of time before the work is entered 
upon and in point of space before the place where the work is to 
be done is reached. Probably, as a general rule, employment may 
be said to begin when the employee reaches the entrance to  the 
employer's premises where the work is to  be done; but i t  is clear 
tha t  in some cases the rule extends to  include adjacent premises 
used by the employee as a means of ingress and egress with the 
express or implied consent of the employer. [Citing authority.]" 

The new nurses' home on the County Home's grounds was provided 
by defendant as a place for claimant and nurses employed there to live. 
It is apparent that  one, if not the main, purpose of defendant's main- 
taining a nurses' home on the premises was to  secure the proximity of 
the nurses to the main building in which those under their care lived, 
so that  they would be close by when on duty, and might quickly re- 
spond to  a call, if needed, a t  other than regular hours of work. It is 
manifest tha t  claimant's leaving her home some twenty minutes before 
she was to go on duty a t  7:00 a.m. was required in the efficient per- 
formance of her duties of employment to get the reports of the night 
nurse, so tha t  she could adequately care for those people defendant 
employed her to nurse. It is evident tha t  while claimant was going from 
where she lived a t  the new nurses' home to the main building to  work, 
all on defendant's premises, some twenty minutes before she was to go 
on duty a t  7:00 a.m., she was in the ambit of her employment, and tha t  
her injury grew out of and was incidental to her employment. Based on 
the findings of fact, claimant's injury can fairly be traced to her em- 
ployment as a contributing proximate cause, and consequently, the 
findings of fact support the conclusion tha t  claimant's injury by acci- 
dent arose nut of and in the course of her employment. 

Defendant's assignment of error #16 is: 

"The Full Commission erred in failing to  rule tha t  the Hearing 
Commissioner failed to find the facts material to the defenses 
alleged by the defendant and erred in failing to make such findings 
of fact, particularly: 
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" ( a )  The facts relating to  the distance between the point where 
plaintiff allegedly fell and the point where she would have as- 
sumed her duties. 
" (b )  The facts relating to tihe freedom of plaintiff to leave the 
premises and t o  remain off the premises after 7:00 p.m. without 
signing any register or leaving any word where she could be 
reached and her freedom t o  remain absent until the prescribed 
starting time of 7:00 a.m. 
" (c)  The facts relating to the existence of two intervening per- 
sonal errands to be performed by plaintiff before assuming her 
duties, namely, delivering personal newspapers as a favor to the 
cook in the old nurses' home and eating her breakfast. 
" (d )  The facts relatmg to  the time mhch  mould have been re- 
quired for plaintiff to proceed from tlie point where she allegedly 
fell to the point where she would hare  perforn~ed any of the 
duties of her employment exclusive of tlie intervening personal 
errands. 
"(el  The facts relating to  the hazard of an unexplained fall on 
a wet sidewalk as being common to the general public in Meck- 
lenburg County on the date of the alleged injury. 
" ( f )  The facts relating to her living upon the premises of the 
RIecklenburg County Home as  a convenience to herself and not 
as a condition of employment. 
"(g) The facts relating to her stipulation tha t  she does not 
claim any liability on the part  of defendant for her treatment 
a t  the Yeterans Administration Hospital. 
" (h)  The facts relating to  her pre-existing disabilities and pen- 
sion from the Veterans Administration." 

Considering all the evidence in the record and the applicable principles 
of law stated above, i t  seems clear that  if the Commission had made 
specific findings of fact which would have competent evidence in the 
record to support them, as  requested by defendant in this assignment 
of error, it would constitute no valid defense to  Mrs. Bass' claim for 
compensation, and, therefore, this assignment of error is overruled. 

D e f e n d ~ n t  assigns as error tha t  the Industrial Commission committed 
error in fading to impose the limitations contained in G.S. 97-25 and 
G.S. 97-26 upon the medical, etc., expenses ordered paid by the de- 
fendant. 

The order of the Industrial Commission, approved by the judge, is 
tha t  defendant shall pay all medical, etc., bills incurred by claimant 
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by reason of her injury '(when bills for the same shall have been sub- 
mitted to and approved by the Industrial Commission." Defendant 
statea in its brief i t  '(has no way of predicting what bills will be 
submitted to the Industrial Commission by plaintiff in the future, 
nor what amounts will be approved by the Industrial Commission." 
Until the bills have been submitted to and approved by the Com- 
mission, i t  would seem tha t  this assignment of error presents for de- 
cision a moot question. It is our opinion, and we so hold, tha t  when 
the Commission approves claimant's such bills, defendant shall then 
have a right on appeal to challenge the action of the Commission 
in respect to the bills approved by it, in whole or in part, if i t  deems 
i t  advisable to do so. 

The Full Commission in affirming the Hearing Commissioner's find- 
ings of fact, conclusions, and award, approved a fee of $150.00 for 
claimant's counsel, in addition to the fee for claimant's counsel ap- 
proved by the Hearing Commissioner, and ordered tha t  such fee be as- 
sessed against defendant as a part  of the costs of the appeal in ac- 
cordance with the provisions of G.S. 97-88. The judge affirmed the 
Full Commission. Defendant assigns as error the taxing of this fee 
in the costs against defendant. As we find no error in the Commission's 
decision, G.S. 97-88 applies. This assignment of error is overruled. Liles 
v. Electric Co., 244 N.C. 653, 94 S.E. 2d 790. 

We have discussed all assignments of error brought forward and dis- 
cussed in defendant's brief. There are a number of exceptions in the 
record which are not set out in defendant's brief, which will be taken 
as abandoned by defendant. Rules of Practice in the Supreme Court, 
254 N.C. 783, 810; Power Company v. Currie, Com'r of Revenue, 254 
N.C. 17, 118 S.E. 2d 155. 

The review here is limited t o  assignments of error relating to matters 
of law a t  the trial in the superior court. Horn v. Furnzture Co., supra. 
All of defendant's assignments of error are overruled. The findings of 
fact are supported by conipetent evidence, the findings support con- 
clusions, and they support the award entered pursuant thereto. The 
judgment below is 

Affirmed. 
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VICTOR TOUNT AKD GARLAND MARSHALL, EXECUTORS OF THE ESTATE OF 

GEORGE HEXRY YOUNT v. MRS. PEARL YOUNT, WIDOW, STUART 
L. YOUNT, LOUISE TOUNT STEVENS, MARY E. YOUNT, MAYE 
YOCNT, BILLY YOUNT, HELEN YOUNT, BOBBY LON YOUNT A N D  

G. LONNIE YOUNT. 

(Filed 12 December 1962.) 

1. Appeal and Error  § P 

Executors are not parties aggrieved by a judgment construing the 
dispositive provisions of a will and therefore may not appeal therefrom, 
hut mny appeal from the construction of the will and codicil as  to the 
designation of the esecutors. 

2. Declaratory Judgnient Act § 1; Wills § & 

Adjudication of the clerk in probating a will tha t  the designation of 
the executors opposite the nanies of the subscribing witnesses constituted 
:L part of the will is conclusi~*e until vacated on appeal or declared J7oid 
in a direct proceeding, and may not be questioned in a proceeding u n d ~ r  
tlie Declaratory Judgment Act to construe the instrument. 8enzble: Since 
the  testator is not required to subscribe his signature, such designation is 
effective. 

3. Wills g 
The will and the codicil thereto must be construed together as  a single 

in~trniiicnt tnking t.ffrc3t at tlie time of teqtator's death, and as  a general 
rule prorisions of the codicil will not be construed to reroke provisions 
of the will relating to the same subject matter nxless they a r e  so in- 
consistent as to e ~ c l u d e  mix legitimate inference other than that testator 
liad chnngcvl his intention, construing both instruments as  a whole to 
nscertniu such intent. 

4. Wills g 27; Esecutors and Administrators 1- 
The rule that a will must be construed a s  a whole to effecutate the 

intent of the testntor al~plies to its provisions appointing a n  esecutor 
ns well as  to nny other pro~isions of the instrument. 

5. Sanie- 
Tlie will designated P and T' executors and the cotli'il designated V and 

JI as executors. Hc7d: T' and JI are  the sole executors. 

6. Wills 5 33- 
Tlie will designated the home place together with all equipment and 

f~lrni*hings to testator's dnnghter "providing tlint my wife * * * have a 
dowry right as  long as  she lives, toqcther with co-oumerqhip and co- 
ninnnqtwtint of tlie lioine place." H e l d :  The wife takes a life state in 
common with the daughter in the home place and its equipment and furn- 
ishings, and the daughter takes the fee in remainder. 

The will gave testator's wife a life estate in his home place and its 
furniqhings in common with testator's daughter and provided "(A)lso 
life insurance", stock in corporations and moneys in banks or elsewhere. 
IIe7d: The wife was the sole owner of the insurance, stock and money. 
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PARKER, J., dissenting in part. 

APPEAL by petitioners and by defendant, Louise Yount Stevens, 
from Froneberger, J., May 1962 Term of CALDWELL. 

This action was instituted by petitioners under the Declaratory 
Judgment Act (G.S. 1-253, e t  seq.) to secure an interpretation of the 
will and codicil of George Henry Yount who died on January 6, 
1962. He  mis survived by children, grandchildren, and his wife, M. 
Pearl Yount. His will, dated December 18, 1941, was typed and his 
signature attested by two persons. Below the signature of the testator 
and opposite tlie signatures of the  witness are the following words: 
''Executors M. Pearl Yount and/or J. Victor Yount." The codicil is 
dated May 14, 1952. I n  i t  immediately preceding the signatures of the 
testator and witnesses, appears the following: "Executors, Victor 
Yount and Garland Marshall." 

TT'hcn the wiIl and codicil were probated on January 11, 1962, the 
Clerk of the Superior Court designated J. Victor Yount, Garland 
Marshall, and 31. Pearl Yount as executors. 

Paragraphs two, three, and four of the $4 advise certain tracts of 
land to each of the three sons of the testator. The death of one, and his 
displeasure with another, caused him to execute the codicil which re- 
voked the gifts to them and made other dispositions of that property. 
With these provisions we are not concerned. The following paragraphs 
of the will create the problem: 

(5) "To L. Louise Yount Stevens, the home place containing 
11 acres, more or lees together with all buildings, furnishings, 
took, livesltock, or tha t  part rcinaining a t  nq- death if any, pro- 
vided tha t  my  rife, ;\I. Pearl Yount, have a dowry right as long 
ss she shall live together ~ ~ i t h  co-o~~nersbip and co-management 
of the home place and all equipment. . . . "  

(8) "To n q  wife, 11. Pearl Yount, Dowry Right, co-owner- 
ship, and co-management of the Home Place with L. Louise Yount 
Stevens. -41~0. Life Insurance, all stock in Falls Mfg. Co. or other 
stock and moneys in bank or elsewhere." 

Petitioners, Victor Yount and Garland Marshall, instituted this 
action for the purpose of having the court answer three questions: 

1. Was AI. Pearl yount properly named an exccutorl 
2. Who owns the fee in the home place described in paragraph 5 
and how is tlie title to its furnishings and equipment held? 
3. D o  11. Pearl Yount and L. Louise Y. Stevens own the stock, 
xoney,  and insurance bequeathed in paragraph 8 or does this 
personal property belong entirely to the widow? 
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The trial judge held tha t  M .  Pearl Yount was properly designated as 
one of the executors in the mill and tha t  such designation was not re- 
voked by the codicil; tha t  Mrs. Yount and hlrs. Stevens owned the 
home place with its equipment and furnishings in fee as equal tenants 
in common; and tha t  the insurance, stock, and money were owned 
entirely by bIrs. Yount. The petitioners and Mrs. Stevens appealed, 
assigning as error each of the foregoing rulings. 

L. H. Wall for Victor Yount, Garland Marshall, Executors, and 
Louise Yozmt Stevens, petitioner appellants. 

Ear l  F. Shuford for Mrs. Pearl Yount, respondent appellee. 

SHARP, J .  Mrs. Stevens, a devisee whose interests have been ad- 
versely affected by the judgment of the court below, is an aggrieved 
party who may appeal. Her assignments of error are identical with 
those of petitioners who have appealed in their representative capacity. 
However, as executors, they are not aggrieved by the ruling which 
adjudicated the conflicting claims of Mrs. Stevens and Mrs. Yount 
(the subjects of assignments of error Nos. 2 and 3 ) ,  and they may not 
appeal therefrom. Dickey v. Herbin, 250 N.C. 321, 108 S.E. 2d 632; 
Ferrell v. Basnight, 257 N.C. 643, 127 S.E. 2d 219. 

Petitioners, as the executors named in the codicil, are interested in 
the answer to  the question, "Whose is the right to administer the 
estate?" When a third person seeks to share in the management of the 
estate and in their commissions, they may contest his right to letters 
of administration and appeal from an order appointing him. 33 C.J.S., 
Executors and Administrators, Section 57(b) ; I n  re Healy, 122 Cal. 
162, 54 Pac. 736. 

Appellants contend tha t  the words "Executors M. Pearl Yount and/ 
or J .  Victor Yount" are ineffectual because they were typed below 
the signature of the testator and in line with the signatures of the 
witnesses. This record shows no contention tha t  they were inserted 
without the knowledge or consent of the testator or tha t  they are n 
forgery. 

When the Clerk of the Superior Court probated the will in question 
in con;mon form he adjudicated tha t  the words appellants now seek 
to question were a part  of the will of the testator. T h a t  adjudication 
is conclusive and binding on this Court and the parties t o  this action 
until vacated on appeal from the clerk or declared void in a direct 
proceeding instituted for tha t  purpose. Coppedge v. Coppedge, 234 N.C. 
747, 67 S.E 2d 463; Starnes v. Thompson, 173 N.C. 466, 92 S.E. 259; 
Walters v. Children's Home, 251 N.C. 369, 111 S.E. 2d 707; Brissie v. 
Craig, 232 N.C. 701, 62 S.E. 2d 330; In re Will of Puett, 229 N.C. 8, 
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47 S E .  2d 488; McDonald v. McLendon, 173 N.C. 172, 91 S.E. 1017; 
In re Johnson's Will, 182 N.C. 522, 109 S.E. 373; In re Smith's Will, 
218 N.C. 161, 10 S.E. 2d 676; In re Hine's Will, 228 N.C. 405, 45 S.E. 
2d 526. 

I n  this action the court below had jurisdiction t o  construe the 
duly probated will but not to nullify any part  of it. Our derivative 
jurisdiction extends no further. Lovegrove v. Lovegrove, 237 N.C. 
307, 74 S.E. 2d 723. "The Declaratory Judgment Act, G.S. Ch 1, 
Article 26, is designed to provide an expeditious method of procuring a 
judicial decree construing wills, contracts and other m i t t e n  instruments 
and declaring the rights and liabilities of parties thereunder. It is 
not a vehicle for the nullification of such instruments. Nor is i t  a 
substitute or alternate method of contesting the validity of wills." 
Farthing v. Farthing, 235 N.C. 634, 70 S.E. 2d 664, Bennett v.  At- 
torney General, 245 N.C. 312, 96 S.E. 2d 46. 
It is noted, however, that the Korth Carolina Statutes have never 

requ~rcd a testator to subscribe his signature to his will. In re Will of 
Williams, 234 N.C. 228, 66 S.E. 2d 902; Paul v. Davenport, 217 N.C. 
154,7 S.E. 9d 352. 

It is further noted that  the signatures of the witness to the r i l l  
under consideration were subscribed. No dispositive provisions, i.e., 
those relating either to the disposition or administration of the estate, 
are wi t t en  belon- their signatures. In re Mackris' Estate, 124 S.Y.S. 
2d 891. 

T e  conle now to conqider the construction of the will and codicil. 
They must be considered together as a single instrument taking effect 
a t  the time of the testator's death. Smith v. Mears, 218 K.C. 193, 10 
S.E. 2d 653; Armstrong v. Armstrong, 235 N.C. 733, 71 S.E. 2d 119. 
The first que~t ion is whether the dc~ignation of T'ictor 'I-ount and 
Garland i\larshall as executors in the rodicil rcvoked the designation 
in the will of '%I. Pearl Yount and/or J .  Victor Yount" as executors? 

In  the absence of express words of revocation, i t  is a rule of con- 
struction that  for a codicil to revoke any part  of a will its provisions 
must be so inconsistent with those of the will as to exclude any other 
legitimate inference than that  the testator had changed his intentions. 
Armst?ong c. L4r~nstrong, supra. However, rules of construction must 
bend to the testator's intention which is to be ascertained by taking 
the instrument by its four corners. Smith v. Mears, supra; Brown v. 
Brown, 195 N.C. 315, 320,142 S.E. 4. 

The rule that a will must be construed to effectuate the intent of the 
testator applies to the appointment of an executor as well as to any 
other provisions of the will. In re Johnson's Estate, 233 N.C. 570, 65 
S.E. 2d 12. 
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Cases construing the appointment by codicil of ~ t h e r  or additional 
executors than those named in the will are apparently few indeed. 
None have been called to  our attention by counsel. I n  57 .Am. Jur. ,  
Wills, Section 480, we find the following: ('It seems tha t  a codicil does 
not import a revocation of the appointment of an executor made in 
the will, although the codicil appoints an executor, unless the  latter 
appointment is of a 'sole' executor." I s  authority for this statement 
the  author cites Anno. 51 A.L.R. 710. The annotation relics solely on 
three English cases: Evans v. Evans (1849) 17 Sim. 86, 60 Eng. Rep. 
1060; I n  the Goods of Daniel Lowe (1864), 3 Swabey and T 478, 164 
Eng. Rep. 1361; In the Goods of John Howard (1869) L.R.I., Prob. and 
Div. 636. 

I n  Evans, testator gave the residue of his estate to his niece D and 
appointed her executrix. By a codicil, he appointed A and B his residu- 
ary legatees and executors. Held, the gift to D was revoked but  her 
appointment as executrix was not revoked by the appointment of two 
other persons for the  same purpose. I n  Lowe, testator appointed L and 
B executors of the will; the codicil named his wife "sole executrix." 
Held, the appointment of testator's widow as  sole executrix was tanta- 
mount t o  a revocation of the appointment of the executors named in 
the will since it clearly implied an intention thlat no other person should 
be associated with her in the office of executor. I n  Howard, the will 
oppointed C and S executors and guardians. I n  a. second codicil testator 
said, "I absolutely revoke and make void all bequests and dispositions 
in my said will and I bequeatrh all my property to . . . If', and I appoint 
H H  2nd RH executors and JIW executrix." Held, " ( T )  he legal oper- 
ation of a codicil is to confirm such parts of the will to which i t  refers 
as is does not revoke." The court decreed tha t  all five were named 
as exccutors. 

Except for Lowe, which is clearly correct, these cases are not per- 
suasive. I n  the will in the instant case, the testator said, "Executors 
AT. Pearl Yount and/or J. Victor Yount." I n  the codicil he said 
"Executors, Victor Yount and Garland Marshall." If a testator's 
executors are A and B, they are not A, B, and C. If in his will n 
testator naincs X and Y as his executors and in a codicil names A and 
B, without more, it seems t o  us tha t  A and B are in substitution for 
X and IT and not in addition to them. If testat<or Yount had not meant 
a substitution, we think tha t  he mould have used the phrase "in 
addition to" or some other words of like import. It is significant tha t  
J. Victor Yount is named executor in both the will and the codicil. If 
the testator had only intended to add the name of Garland Marshall 
to the rosier of executors, he would not have repeated the name of 
J. Victor Yount. 
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We hold tha t  the answer to the first question is: J. Victor Yount 
and Garland Marshall are the sole executors of the estate of George 
Henry Yount. Appellants' assignment of error Xo. 1 is therefore sus- 
tained. 

The ansr:er to t,he second question posed requires a construction 
of paragraphs 5 and 8 of the will, the pertinent portions of which 
follow: 

( 5 )  "To L.  Louise Yount Stevens, the home place . . . pro- 
vided tha t  my wife, 31. Pearl Yount, have a dowry right as  long 
as she shall live, together with co-ownerehip and co-management 
of the home place and all equipment. . . ." 
(8) "To my wife, B'I. Pearl Yount, dowry right, co-ownership 

and co-management of the home place with L. Louise Yount 
Stevens." 

We must attempt t o  divine the intent of the testator from the will 
itself since the record consists only of the documents involved. It 
contains no evidence of "the circumstances attendant" when the will 
was made. Trust Co. v. Wolfe, 243 N.C. 469, 91 S.E. 2d 246. Apparent- 
ly, hornever, the wife and daughter were living with the testator in the 
home place a t  the time and he desired this arrangement to  continue 
during the wife's lifetime. The trial judge construed the will to give 
the wife and daughter equal shares in fee. We do not think this was 
the testator's intention. 

lF7ebster's Third New International Dictionary treats dowry as a 
variabion of dower. The definition in both the Second and Third 
Editions of Webster's is four-fold: (1) The portion of or interest 
in the real estate of a deceased husband tha t  is given by law to  his 
widow during her life; (2)  The money, goods or estate which a woman 
brings to her husband in marriage; (3)  A gift of property by a man 
to or for his bride; and (4) Gift of nature, talent, endowment. The 
third definition refers to  the dowry of Biblical times, a gift by a suitor 
to the father of the bride (Genesis 24-12) ; the second, to  the dowry or 
dot of the Roman and French law which was the marriage portion the 
wife brought to her husband in land or money. Ballentine's Law 
Dictionary; Corporation Commission v. Dunn, 174 N.C. 679, 683, 94 
S.E. 481. 

It is obvious tha t  the testator Yount did not use dowry in the sense 
of either the second, third, or fourth definitions. We think he em- 
ployed i t  in the meaning of the first definition, the way the word is 
cften used in the vernacular. I n  Wendler v. Lambeth, 163 Mo. 428, 63 
S.W. 684 (1901), testator devised one hundred acres to his nephew with 
the provision tha t  if his sister in Germany came to the United States 
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she should have a dowry in forty acres. I n  holding that  the devise gave 
the sister a life estate in the forty acres with remainder to the nephew, 
the court mid: " ( T ) h e  compiler of Webster's International Diction- 
ary says, 'Dower in modern use is and should be distinguished from 
dowry. Tha former is a provision for a widow on her husband's death; 
the latter is a bride's portion on her marriage. . .' I t  is our duty to 
determine the intention of the testator if we can, notwithstanding his 
inaccuracy of language. . .If we ascribe to 'dowry' its technical mean- 
ing, i t  would be utterly senseless in the connection in which i t  is used. 
If we give i t  a popular meaning as a portion or provision, i t  can well 
mean a use for life of the 40 acres designated, and such we feel sure 
was the testator's intention and tha t  must govern. . . ." 

I n  the instant case, each time he mentioned the home place, the 
testatcr made i t  plain tha t  the right of the widow therein was n 
"dowry right." This phrase twice preceded her right of co-ownership 
and co-management. Dower or dowry,  svhether techniclally or popularly 
employed, has never denoted a fee. We think and so hold, tha t  i t  was 
the testator's intent to give to the daughter and the widow each a life 
estate in the home place, and to give the fee to the  daughter. Since the 
daughter has an undivided half interest in the property for life 
and a rcinainder in fee in the whole, the greater and lesser estates 
coincide and merge in her to the extent of her one-half interest. Trust 
Co. v. Watkins ,  215 K.C. 292, 1 S.E. 2d 853. 

The ansver to the second question is: 11. Pearl Yount has a life es- 
state in an undivided one-half of the home place, its equipment and 
furnishings, and L. Louise Yount Stcvens owns the fee in one-half of 
the propertg with a remainder in fee in the other half, subject to the 
life estate of 11. Pearl Yount. Assignment of error No. 2 is sustained. 

The third question, the subject of acsignmcnt of error KO. 3, is 
whether Mrs. Yount owns the insurance, stock, and money undivided- 
ly or jointly with Mrs. Stevens. Mrs. Stevens concedes in her brief 
that  ir tlie court should hold that  she o m s  the fee in the home place 
"the court might well hold that  tlie insurance, stock and money, 
should go to the widon-, 11. Pearl Yount." We so hold. We think it 
clearly was the intent of the testator to give this property to the 
widon. The trial judge correctly ansvered the question. Assignment of 
error No. 3 is overruled. 

This case is remanded to the Superior Court for judgment in ac- 
cordatxe with this opinion. 

Error and remanded. 

PARKER, J. Dissenting in part. "A codicil is a supplement to s 
will, annexed for the purpose of expressing the testator's after- 
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thought or amended intention. [Citing authority.] It is to be con- 
strued with the will itself, and the two are to be considered a s  con- 
stituting a single instrument.'' Smith v. Mears, 218 N.C. 193, 10 S.E. 
2d 659. As a general rule, the courts are opposed to assuming that a 
codicil revokes a will by being inconsistent therewith. I t  seems to be 
settled law tha t  a codicil does not revoke a will unless the testator's 
intention t o  revoke is clear; and, consequently, there must be an  
absolute, clear and irreconcilable inconsistency between the will and 
the codicil in order tha t  the codicil may revoke the will by being in- 
consistent therewith. Baker v. Edge, 174 N.C. 100, 93 S.E. 462; Pagc, 
Revised Treatise on the Law of Wills, Vol. 2, p. 419, where many cases 
from many jurisdictions are cited. In  Toms v. Brown, 213 N.C. 2993, 
195 S.E. 781, the  Court said: "A codicil does not import revocation 
but an addition, explanation, or alteration of a prior will. The courts 
are adverse to  the revocation of a will by implication in a codicil. 
[Citing authority.] A will and codicil are to be construed together so 
tha t  the intention of the testator can be ascertained from both. [Citing 
authority.] " 

I n  Page, ibid, Vol. 4, p. 84, i t  is stated: "Where a codicil is appended 
to  a rrill and does not contain any clause of revocation, the provisions 
of the will are to be disturbed only as  far as  are absolutely necessary 
to give effect to the provisions of the codicil; and in other respects such 
a will and codicil are t o  be construed together." Page cites cases from 
England and from 27 states, including several from North Carolina, 
in support of the text. 

I n  the Goods of Daniel Lowe (1864), 3 Swabey and T 478, 164 Eng. 
Rep. 1361, a testator in his will appointed W. L. and W. B. executors, 
2nd ia a codicil to the will named his wife "sole executrix of this my 
said will." The Court held tha t  the appointment in the will of W. L. 
and 7'57 B, as executors was revoked. I n  this case, Sir J. P. Wilde said: 
"The Registrars are always very properly reluctant to take upon 
themselves to exclude from the probate executors whose appointment 
is revolted only by inference. I think, however, here I cannot give effect 
to the word 'sole' when bhe testator says in the codicil, 'I appoint my 
wife sole executrix of my said will,' without excluding the executors 
appointed in the will. Probate may therefore go to the widom-, as 
prayed " 

I n  my opinion, the decisions in Evans v. Evans (1849) 17 Sim. 86, 
60 Eng. Rep. 1060, and in In  the Goods of John Howard 11869) J,.R. 
1, Prob, and Div. 636, which are set forth in the majority opinion, 
when read in connection with I n  the Goods of Daniel Lowe, are con- 
vincing. I n  my judgment, the testator by his codicil did not revoke, 
and i t  should not be held by inference tha t  he did revoke, the ap- 
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pointment of executors tha t  he named in his will. The legal operation 
of the  testator's codicil to his will is to confirm such parts of the  will 
to  which i t  refers as i t  does not revoke. My vote is M. Pearl Yount, J. 
Victor Yount, and Garland Marshall, all three, are entitled to  serve 
as  executors. 

LBWRENCE If.  STALEY AXD KEXNETH W. CHEEK, TRADING AS STALEY'S 
CHARCOAL STEAK HOU,SE V. THE CITY OF WINSTON-SALEM AKD 
ARCHIE ELLEDGE, CARL CHITTT, FLOYD S. BURGE, JR.. JAMES 
J.  BOOKER, CARL H. RUSSELL, CARROLL POPLIN, ROSSIE F. 
SHORE. AXD THOMAS L. OGBURS, MEMBERS OF THE BOARD OF ALDER- 
XIEN O F  TIIE CITY O F  WINSTON-SALEM. 

(Filed 12  December 1062.) 

1. Intoxicating Liquor § 2- 

The State Board of Alcoholic Control exercises sole discretionary power 
in determining the fitness of an applicant for a permit to sell wine, and 
the places n-here wine may be sold, and the State and local taxing 
authorities in issuing licenses are  relieved of responsibility in regard 
thereto. 

2. Municipal Corporations § 24- 
Local ordinances cannot override statutes applicable to the entire 

State. 

3. Municipal Corporations 8 26; Intoxicating Liquor § 2- 

Where an applicant for a municipal license to sell wines on the 
premises is operating n brsiness permitted by the municil)alily's zoning 
ordinances under its provisions relating to pre-existing ilonconforming 
nses, and has complied with all  of' the requirements of the Blcoholic 
Iicx-r~age Control laws and the regulations of the State Board of Alco- 
holic Control adopted thereunder, the municipality is without power to 
refuse applicant a license to sell wine in connection with its business. 

APPEAL by respondents from Phil l ips ,  J., M a y  1962 Civil Term of 
FORSPTH. 

D e a l ,  H u t c h i n s  and Xlinor b y  R o y  L. D e a l  for petit ioner appellees.  
Womble, Car ly le ,  Sandr idge  & R i c e  b y  I. E.  Car ly le  a n d  H .  G. 

Barnh i l l ,  Jr. .  for responden t  appel lants .  

RODMAN, J .  This appeal requires an  answer to only one question: 
Can respondents prohibit the sale of unfortified wines for consumption 
in petitioners' restaurant? 
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The facts on which the answer must be based were stipulated. 
Summarized, they are: Winston-Salem, acting under statutory authori- 
ty,  adcpted a zoning ordinance on 26 September 1955. Petitioners' 
property was not then within the corporate limits of the city, but the 
ordincnce was applicable to i t  by legislative permission. C. 777, S.L. 
1953. The property, by the enlargement of the city's boundaries, is 
now part  of Winston-Salem. When the zoning ordinance was adopted, 
petitioners' property was and has been continuously since tha t  date 
used as a restaurant. It qualifies for Grade X rating. 

The operation of a restaurant is not permitted in residential A 1 
zones. Such use is a "nonconforming" use. The ordinances provide: 
"A nonconforming building or use may be continued, and may be 
changed to another nonconforming use of the same or a more re- 
stricted classification. . .The vacation of a nonconforming building or 
use for a consecutive period of two years shall be regarded as a per- 
manent vacation and, thereafter, the building shall not be reoccupied 
except in conformity with the regulations of the district in which i t  
is located, and the use may not be resilmed." 

The ordinances also provide: ((It shall be unlawful for any person 
to  sell beer or JJ-ine on any premises in a residential area in the city on 
d ~ i c h  a business may now be conducted as a nonconforming use under 
chapter 48 of this Code except for such premises on which beer and 
~ ~ i n e  are non7 beling sold under proper permit issued pursuant to the 
laws of the state and the ordinances of the city, and the violation 
hereof shall constitute a misdemeanor." 

Wine T T ~ S  sold on petitioners' premises until 3 January 1957, when 
they voluntnrily ceased selling. On 17 March 1960 the city, upon 
applicxtion, i-ued a license to sell. X few days after petitioners began 
sell in^ x- in?~,  the city, acting on advice of counsel tha t  such sale was 
prohibited hy the ordinance, applied for and obtained a temporarv 
restraining order prohibiting such sales. The license under which pe- 
titioners made sales in 19GO having expired, they applied to the 
revenue department of the  city for a licenqe on 1 M a y  1961. The 
license was issued, but revoltrcl on 6 Sovember 1961. 

In  addition to the stipulated facts summarized above, the parties 
expres~ly stipulated: 

"7. The petitioners have complied with all of the requirements of 
the ..llcoholic Beverage Control lav-a of the Stnte of S o r t h  Carolina 
contained ;n Chapter 18 of the General Statutes of North Carolina and 
~ i t h  all of the regulations of the State Board of Alcoholic Control 
adopted thereunder. 
((8. The City of Winston-Salem and its officers have made no claim 

whatever against the petitioners that  they have not complied with all 
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the requirements of the State laws regulating the sale of alcoholic 
beverages or the regulations of the State Board of Alcholic Control. 

"9. The only grounds on which the respondents have revoked or 
purported to revoke the wine license permit of the petitioners, No. 18, 
issued by the City of Winston-Salem are Section 3.1 and 48-19.2 of 
the Ordinances of the City of Winston-Salem. . . ." (These are the 
~ect ions  previously quoted.) 

The correct answer to the question presented requires not only an 
examination of existing statutes regulating the sale of alcoholic bever- 
ages but an  understanding of the reasons which led to the enactments. 

A special session of the Legislature convened in January 1908 to 
consider legislation prohibiting the vale of intoxicating beverages. C. 
71 of tha t  sesslion, ratified 31 January 1908, nlade i t  unlawful to sell 
"any spirituous, vinous, fermented or malt liquors or intoxicating 
bitters." A proviso pcrinitted ilianufacture and sale of wines and ciders 
made from grapes, berries, or fruits. The statute provided i t  should 
take effect on the first day of January 1909, if approved by a majority 
vote at  an election to be held in RIay 1908. The electors approved the 
act. Thereafter the chapter in our code laws dealing with intoxicating 
liquors bore the title "Prohibition." See c. 66, C.S. 1919. 

The movement to outlaw the sale of intoxicating beverages was not 
confined to North Carolina. Congress submitted and the states ratified 
the Eighteenth Amendment to the Constitution of the United States 
prohibiting the manufacture, sale, and transportation of intoxicating 
liquors. 

The 1923 Legislature adopted the Turlington -Act, now art .  1 of c. 18 
of the General Statutes. 

Constitutional and statutory provisions absolutely prohibiting the 
manufacture or sale of intoxicating beverages failed to produce the 
predicted and desired results with respect to the use of such beverages. 
The stringent prohibition incorporated in the Constitution of the 
United States by the Eighteenth Amendment was relaxed by the 
Twenty-first amendinent whlch mc~rcly prohibits transportation in 
violation of state law. 

Soon after the Legisla.ture convened in 1935, i t  became apparent 
trhat efforts would be made to replace, in some portions of the state, 
total prohibition with governmental control. C. 418, P.L. 1935, rati- 
fied 11 M a y  1935, made the Turlington Act inapplicable to New 
Hanover County. It created a county liquor commission to  be known 
as New Hanover County Alcoholic Beverage Control Board, invested 
with complete control over the importation, transportation, sale, and 
distribution of alcoholic beverages in tha t  county. The statute was 
not, however, to become effective unless approved by the electorate 
of S e w  Hanover County. It was so approved. 
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Shortly after the introduction of the bill relating to  the sale of 
alcoholic beverages in New Hanover County, a similar bill relating 
to Pasquotank County was introduced. It likewise was ratified 11 
May 1935 and became c. 493, P.L. 1935. As enacted i t  included Pasquo- 
tank, Carteret, Craven, Onslow, Pitt ,  Martin, Beaufort, Halifax, 
Franklin, Wilson, Edgecombe, Warren, Vance, Lenoir, Rockingham, 
Nash, and Greene Counties and Southern Pines and Pinehurst in RIoore 
County. 

C. 393, P.L. 1935, authorized any person growing grapes, fruits or 
berries to make therefrom wines having only such alcoholic content 
as natural fermentation would produce. Wines so made were de- 
clared food, which could be sold for consumption "in hotels and bona 
fide restaurants enagaged in selling food and serving meals." Secs. 3 
and 2, c. 393, P.L. 1935. 

Focds were subject to sales tax enacted in 1933. Licensing of out- 
lets selling wines produced by fermentation, declared by the 1935 
Legislature a food, were natural objects to  tax. Schedule F of the 
Revenue Act of 1937 (c. 127, P.L. 1937) is the foundation on which 
art .  4, c. 18, of the General Statutes was built. One seeking to retail 
wines under the Revenue iict  of 1937 had to  apply to the governing 
authority of a municipality or to the county conlmissioners if the sale 
was to be made outside a municipality. I n  substance the provisions of 
sec, 311 of tlie Revenue Act of 1937 now appear as G.S. 18-75. Sec. 
313 of the Revenue Act of 1937, now in substance G.S. 18-77, made 
i t  n ~ a ~ d a t o r y  on the governing body of a municipality to issue the 
license when proper application had been made unless the application 
sho~wtl  licensee was d~squalified because convicted of a felony involv- 
ing moral turp~tude or violation of tlie prohibition laws of the state or 
nation. 

Shortly after the 1937 Legislature convened, a bill "TO PROVIDE 
FOR T H E  AIANUFACTURE, SALE, AND CONTROL O F  ALCO- 
HOLIC BET'ERAGES IS S O R T H  CAROLINA" m-as introduced. I n  
substance i t  gave approval to the philosophy exenlplified in the so-call- 
ed n'cv IIanover and Pasquotank hills adopted by the 1935 Legh- 
!ature Any county in the State, upon approval by the voters of tha t  
county, miglit set up stores for the sale of alcoliolic be~ernges.  This 
bill became c. 49. P.L. 1937. There was a notable difference, however, 
between the 1935 acts and the 1937 act in the definition of alcoholic 
beverages. See. 24 of the 1937 act defined the term alcoholic beverages 
as "alcoholic beverages of any and all kinds which shall contain 
more than twenty-one per centum of alcohol by weight and this Act 
is not intended to apply to  or regulate the possession, sale, manufacture 
or transportation of beer, wines or ales containing a lower alcoholic 
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content than above specified and whenever the term alcoholic bever- 
age is used in this Act i t  shall be construed as  defined in this section." 
This definition was later changed to read "twenty-four per centum by 
volume," c. 411, sec. l ( k ) ,  P.L. 1937, and subsequently reduced to 
fourteen per centum by volume, c. 339, sec. 3, P.L. 1941; G.S. 18-60. 

Time again demonstrated t h a t  i t  was not easy to draft legislation 
which would solve the multitudinous problems arising out of the sale 
2nd consumption of alcoholic beverages. The fitness of an applicant 
and the appropriateness of sales outlets could not readily be solved by 
the answens to  generalized questions. The 1941 Legislature found i t  
advisable to  limit the sale of fortified wines to ABC stores. C. 339, 
P.L. 1941; art .  5 ,  c. 18, General Statutes. 

Placing fortified wines under the control of the ABC stores failed 
to solve the problem. The preamble to c. 903, S.L. 1945, reciting the 
failure of prior legislation to adequately protect the public and hence 
the need of remedial legislation, expressly stated: ". . . the public wel- 
fare demands that  there be some regulation and supervision of the 
identity, quality and purity of wines sold or offered for sale in this 
State, and some restriction of the places where such wines are sold for 
consumption on the premises. . . 

". . .for purposes of convenience, economy and efficiency, such super- 
vision and regulation should be vested in an  appropriate agency of 
the State already established instead of in a new agency, and the 
&ate Board of Alcoholic Control is the proper agency to administer 
such supervision and regulation. . ." 

To rectify the conditions recited in the preamble, the Legislature 
enacted what are now the first six subdivisions of G.S. 18-109. 

The 1947 Legislature found i t  necessary t o  further limit the places 
where sales might be made and to enlarge the powers of the State 
Board of Alcoholic Control. C. 1098, S. L. 1947. It prohibited the sale 
of wines in pool rooms or billiard parlors. It added what are now sub- 
sections 7 and 8 of G.S. 18-109. 

Sincc 30 April 1947, when c. 1098 of the Session Lams of 1947 be- 
came effective, one desiring to sell wines must (1) obtain a permit from 
bhe State Board of Alcoholic Control, and (2)  licenses from the tas-  
ing suthorities. The State Board exercises sole discretionary powers 
in determining fitness of the applicant, the number of retail outlets 
permitted in any locality, and supervision over those who sell wines. 
It may revoke or suspend such perniits for cause. G.S. 18-109 relieves 
licensing authorities, state and local, of responsibility with respect to 
the fitness of the applicant or place where wines may be sold. Of 
course on premises licenses are limited to those described in G.S. 18-73. 
The stattute has been in effect for more than fifteen years. T o  interpret 
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it so as to permit local conmiunities to override and set a t  nought the 
conclusions reached by the State Board might well reproduce the 
cond~tion deplored by the 1945 Legislature. Local ordinances cannot 
override statutes applicable to the entire State. Davis v. Charlotte, 
242 N.C. 670, 83 S.E. 2d 406. 

Petitioners' right to  operate the restaurant being conceded, the 
zoning ordinance could not set a t  nought a statewide statute permitting 
the snle of wines in such restaurants. Such sales are n permitted part  
of authorized business. 

Affirmed. 

STATE v. ALVIN hfED CHRISTOPHER. 

(Filed 12  December 1962.) 

1. Criminal Lam 5 34- 
The general rule excluding eridence of defendant's guilt of other 

offenses is subject to the exception that proof of other offenses is 
coml~etent when such proof tends to show quo aninzo, intent, design, 
guilty knowledge or make out the res  ~ l e s t a e ,  or to exhibit a chain of 
circumstances with respect to the offense in issue, and is so connected 
with the offense charged a s  to throw light upon one or more of these 
questions. 

2. Same; Homicide § 14- 
The State contended that  defendant killed deceased in a robbery t o  

obtain money to pay a repair bill to get his car out of a garage, and 
evidence that defendant had stolen two automobiles on the night of the 
crime was admitted without objection. H e l d :  The admission of that  part 
of defendant's confession that a month before the killing he had stolen 
the car 11-hich was then in a garage for repairs was neither erroneous nor 
prejudicial in light of the facts of the case. 

3. Criminal Law § 16- 
The State's evidence tended to show that  defendant killed deceased 

and robbed him to get money to pay a repair bill to get a car, q-hich 
defendant had stolen, out of a garage. Evidence was admitted that  de- 
fendant was apprehended and convicted of "improper registration" of a 
car. H e l d :  Eren though the evidence of defendant's conviction of "im- 
proper registration" may be technically incompetent, the admission of 
such evidence does not justify a new trial, since its admission could not 
hare affected the result or prejudiced defendant. 

4. Criminal Law 3 97- 
While the solicitor, in his argument to the jury, is not entitled to 

travel outside of the record, and should not be permitted to characterize 
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defendant in n manner calculated to prejudice the jury against him, wide 
lncitude must be afforded counsel in the argument, and what toll- 

stitutes abuse of this privilege must ordinarily be left to the sound dis- 
cretion of the trial judge. 

5. Same- 
Argument of the solicitor that in light of the circumstances of the 

homicide tlie jury shonld not recommend life imprisonment held per- 
missible under G.S. 13-l'iG.1. 

6. Homicide S 22- 
Even though all  tlie evidence tends to shorn murder committed in the 

perpetmtion of a robbery, it does not amount to prejudicial error that 
the court, in its preliminary statement upon .the law of homicide, in- 
structed the jury that the lam of homicide in  the case is divided into 
the three degrees of murder in the first degree, murder in the second 
dcgrce, and manslaughter. 

5. Criminal Law 12% 

The fact that the court, in stating the contentions of the State that  
defendant robbed and killed deceased, states also that  the State con- 
te~ided that defendant "was a Biller" will not be held for prejudicial 
ermr,  no objections to the statenlent of the contentions having been 
brouglit to the court's attention in time to afford opportunity for cor- 
rection. 

8. Criminnl Law § 114- 
The fact that the court, after fully charging the jury that if the jury 

should find defendant guilty of murder in the first degree it  had the 
unbridled discretion to recommencl life imprisonment, further states 
that  the jury had the right to recolnnlend life imprisonment if the jury 
so desired, will not be held for prejudicial error. 

APPEAL by defendant from Clarkson, J., 30 July Mixed Term 1962 
of C~TAWB?.  

Thj, is a criminal action tried upon a bill of indictment charging 
that  on 29 Aipril 19.32 the defendant, X l ~ i n  31. Oliristoplier, feloniously, 
~vilfully, and with nlalicc aforethought, did kill and murder one Ralph 
Eugene Fry(.. 

The State's evidence tends to show tha t  Ralph Eugene Frye was 
shot and killed a t  a service station where he was employed in 
Catawba County, North Carolina, on the morning of 29 April 1962. 
A depcty sheriff of Catawba County testified tha t  he arrived a t  the 
service station about 3:30 or 4:00 a.m. on 29 April 1962 and found 
the body of Mr. Frye lying between the gas pumps and the service 
station The defendant was arrested tha t  afternoon in Marion, North 
Carolina, charged with the theft of the Oldsmobile he was driving 
and which he had stolen on 1 April 1962. 
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The defendant was interviewed a t  the headquarters of the Hickory 
Pollce Department, Hickory, Sort11 Carolina, by Lonnie SSTilliams, an 
agent for the S.B.I., Detective E d  Groves of the Gaston County Rural 
Police, and Lt.  &I. T .  Dellinger of the I-Iickory Police Department, 
on 1 May 1962. According to the State's evidence, the defendant told 
these officers tha t  he was a member of the United States Marine Corps 
statiozed a t  Camp Lejeune, North Carolina; that  he lived on Propst 
Street in Gastonia; tha t  he was home on a pass; tha t  he had been 
operating an automobile about a month; tha t  he had stolen the car 
in hIa:ion on 1 April 1962 and had possession of the car until 28 April 
1962 r h e n  he had trouble with i t  in Gastonia; tha t  the generator gave 
out and he put i t  in a garage to have i t  repaired. When asked how he 
got the car out of the garage he stated tha t  he paid for it. He  was 
then asked where he got tlie money. He said lie went by the garage on 
the night of 28 April 1962 to figure out some way t o  get his car ;  tha t  
he didn't have any money and the man a t  the garage watched him too 
closely and he couldn't get it. He  said he went home then and went to  
hed; that  he stayed in bed for a few minutes and got up ;  tha t  he took 
a 22 caliber rifle t h a t  belonged to his mother and went into the eastern 
section of Gastonia and stole an Oldsmobile; that  he drove this car a 
short ways until he saw a Ford station wagon. H e  parked the Olds- 
mobile and got into the station wagon and started toward Hickory. He 
was then asked why he was coming t o  Hickory and he said he was 
coming to hold up somebody and get some money; tha t  he pro- 
ceeded on to Hickory; that  he went by a number of service stations 
tha t  were open but didn't stop; that  he went on by the fifth service 
station tha t  was open, then made a "U" turn and came back to the 
station where he pulled in and stopped. H e  said there were three or four 
cars a t  the station and tha t  he waited until some of the cars left; tha t  
there was one car tha t  didn't leave, the man kept staying there and 
finally the man went into the service station. The defendant stated 
tha t  IU order to stall off the service station attendant, who was Mr. 
Frye, he asked him to check the different parts of the  car, such as  oil, 
the starter, and to wipe off the windshield; tha t  as Mr. Frye was wiping 
off the ~vindsliield, tlie defendant said he removed the rifle ~vhich he 
had in the station wagon, put i t  up to the back of Mr. Frye's head, 
and said, "Don't move." -At that time, lie wid, the service station 
attendant moved back and he shot him. He  said the rifle made a 

noise, i t  ~vasn ' t  a loud noise, and that  when he shot, Mr.  Frye 
fell do~yn and he didn't see him move. Defendant stated tha t  he then 
jumped into the station r a g o n  and started to leave and happened 
to think about the money; that  he went back to  the body of Mr. Fryel 
removed the money pouch, got. back in the station wagon and pro- 
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ceeded in the direction of Conover; tha t  when he got near the office of 
the State Highway Patrol he unloaded the empty shell from the 
rifle m d  reloaded i t  with a live shell. When the defendant got to  
Conover he said he turned right, going in the direction of Newton 
and tha t  just outside or near the edge of the Newton city limits he 
threw the nloney pouch out the car r~ indow;  tha t  he traveled on to  
Gastonia, parked tlie station wagon ~ r h e r e  he had originally found it, 
got into tlic Oldsmobile which he had stolen in the eastern section of 
Gastonia, and was thereafter picked up by the Gastonia police and 
taken to po1ic.e 1ie:tdquarters. 

The owner of the Oldsmobile did not desire to  prosecute the de- 
fendant but the police charged hi111 n-it11 improper registration. De- 
fendant stntt>d that  he got about $80.00 out of the money pouch he 
took from Mr. Frye and tha t  lie used part  of the money to pay the 
fine for improper registration and also paid for having the car fixed, 
which he said mas a stolen car he had in a garage in Gastonia. H e  
further said tha t  earh time he would ~rans fe r  from one car to the other 
he would take the rifle; tha t  after he got the car out of the garage he 
carricd tlie rifle back to his mother's home tr-here he ate breakfast and 
then $vent to Marion where he was picked up by the police and charged 
with >tealing the O!dsmobile on 1 April 1962. 

The State offered evidence to the effect tha t  the defendant offered 
to show the officers who interviewed him where he threw the money 
pouch or billfold that  he took from the deceased, Ralph Eugene Frye. 
He  did accomI3any several officers to  the place where he said he 
threw the money pouch or billfold. and a billfold was found by the 
oficers and identified hy the defendant as being the one lie took from 
Frye. 

The nuestion as to tr-hether the statements made by the defendant 
to  the above nanled officers on 1 3Iay 1962 ~vere  ~ o l u n t a r y  ~ v a s  in- 
quired into 11y the court in t l ~ e  ahence  of the jury, and the court 
found that the statelncnts were voluntarily made, without any in- 
duccinent or threats. 

Tlic jury returned a ~ e r d i c t  of guilty of murder in the first degree. 
The sentence of death was imposed. The defendant appeals, assigning 
error. 

At torney  General Bru ton ,  Asst. A t t o r n e y  General McGall iard for 
the S ta te .  

Charles  TV. Gordov .  Jr.. for defendant .  

DEXNY, C.J., The only exceptions and assignments of error brought 
io r~ l7~rd  and argued in the appellant's brief are as follows: (1) Those 
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challenging the admission of those parts of the defendant's confession 
which disclosed the commission of other offenses, to wit, the stealing 
of an autonlobile some thirty days prior, and that he had paid a fine for 
improper registration; (2) tha t  the argument of the solicitor was 
improper and prejudicial to liirn; and (3)  to certain portions of the 
court's charge to the jury. 

Therefore, except as to those portions of the confession challenged 
as indicated above, the admission of the confession made to the officers 
by tlie defendant is unchallenged. 

The automobile theft in question occurred about thirty days before 
the murder was comixitted. The State proceeded on the theory tha t  the 
defendant killed the service station attendant in the perpetration of a 
robbery, the purpose of which was to obtain money with which to 
regain possession of the stolen automobile which was being held for 
the payment of certain repairs made thereon by a local garage in 
Gastonia. 

I n  S. v. Fozcler, 230 K.C. 470, 53 S.E. 2d 853, Stacy, C.J., in con- 
sidering tlie admission of evidence with respect to other crimes, said: 
" We start  with the general rule tha t  evidence of one offense is in- 
admiszible to prove another and independent crime, t4he two being 
wholly disconnected and in no may related to each other. S. v. Choate, 
223 K.C. 491, 46 S.E. 2d 476; S. v. Harris, 223 N.C. 697, 28 S.E. 2d 
232; S z'. ,Smith, 204 S . C .  638, 169 S.E. 230; S. v. Deadmon, 195 
S . C .  705, 143 S.E. 314; S. v. n a i l ,  191 N.C. 231, 131 S.E. 573; S.  21. 
Miller 189 N.C. 695. 1% S.E. 1 ;  S. v. Graham, 121 N.C. 623, 28 S.E. 
537. The repson for the rule is to preserve to the accused, unencumber- 
ed b~ sug~estion of other crimes, the common-law presumption of 
innocence vhich attaches upon his plea of 'not guilty,' and to protect 
him from the disadvantage of extraneous and surprise charges; also to 
confine tlie investigation to the offense charged. S. v. Lyle. 123 S.C 
406. 11.8 8.3. 803. 

"To this general rule, however, there is the exception as well es- 
tab1i;lied as the rule itself, tha t  proof of the commission of other 
like offenses is competent to shorn tlie quo animo, intent, design, guilty 
knowledge or scienter, or to make out the res gestae, or to exhibit 
a chain of circunlstances in respect of the matter on trial, when such 
crinie, are 20 connected with the offense charged as to throw light 
upon one or more of these questions. S. v. Stancill, 173 N.C. 683, 100 
S.E. 241; S. v. Beam. 184 S . C .  730, 115 P.E. 176; S. 21. Choate, 
supra; S. v. Morris. 84 N.C. 756; S. z'. Edzcnrds, 221 9 C. 527, 31 S.E. 
2d 516; S. v. Payne, 213 S . C .  719, 197 S.E. 573: 8. v. Ferrell, 205 N.C. 
640, 172 P.E. 186: S. v. Simons. 178 N.C. 679, 100 S.E. 239; S. v. Kenf, 
5 N.D. 516, 69 N.W. 1052; TT7igmore on Evidence (3rd),  Vol. 2, Sec. 
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390; Kote to People v. Molin~e7tx, 168 N.Y. 264, 61 X.E. 286, as re- 
ported in 62 L.R.A. 193-357 (q.v.) ." 

In  the instant case, there is no objection or challenge to the intro- 
duction of those portions of the confmsion relating to the theft of the 
two automobiles stolen by the defendant during the night of 28 
April 1962 in connection with the execution of his plan to rob someone 
to get money with which to pay for the repairs on the car he had 
forinerly stolen. Therefore, in our opinion, the admission of tha t  
portion of the confession relating to the theft of the Oldsniobile on 1 
April 1962 in Marion, North Carolina, was neither erroneous nor 
prejud~cial in light of the facts in this case. S. v. Godwin, 216 N.C. 49, 
3 S.E. 2d 347; S. v. Payne, 213 K.C. 719, 197 S.E. 573; S. v. MzLler, 
189 N.C. 695,128 S.E. 1. 

With respect to the evidence relating to the charge of "improper 
registration," the rule seems t o  be, as set out in Strong's N. C. Index, 
T'ol. 1, page 851, Criminal Law, section 162, as  follows: "TIThere there 
is abundant evidence to support the main contentions of the State the 
admission of evidence of subordinate matters, even if such evidence 
is teclmically incompetent, will not justify a new trial when defendant 
does not make i t  appear tha t  he was prejudiced thereby or tha t  the 
admission of the evidence could have affected the result. * * "" These 
assignments of error are overruled. 

Assignment of error No. 6 is based on exceptions to cert~ain argu- 
ments made by the solicitor to the  jury. The solicitor reviewed the 
evidecce and argued with great zeal and fervor that  in light of the 
defendant's conduct in connection with the killing of Ralph Eugene 
Frye, the punishment therefor should be death and tha t  the jury 
should bring in a verdict of guilty of murder in the first degree without 
:, recoinmendation tha t  the punishment should be life imprisonment. 

G.S 14-17 reads in pertinent par t  as follows: "A murder * " * which 
shall be committed in the perpetration or attempt to perpetrate any 
arson, rape, robbery, burglary or other felony, shall be deemed t o  be 
murder. in the first degree and shall be punished with death: Provided, 
if a t  the time of rendering its verdict in open court, the jury shall so 
recommend, the punishment shall be imprisonment for life in the 
State'. Prison, and the court shall so instruct the jury." 

I n  1961 the General Assembly adopted G.S. 15-176.1, which reads 
as fol!ows: "In the trial of capital cases, the solicitor or other counsel 
appearing for the State may argue to the jury tha t  a sentence of 
death sho~dd  be ~ i n p o w l  and that the jury should not recoin~nend life 
imprisonment." 

In  this jurisdiction wide latitude is given to counsel in the argu- 
ment of hotly contested cases. Moreover, what constitutes an abuse of 
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this privilege must ordinarily be left to  the sound discretion of the trial 
judge. S.  v. Bowen, 230 N.C. 710, 55 S.E. 2d 466. Counsel is not en- 
titled to  travel outside of the record and argue facts not included in 
the evidence. Seither should counsel characterize a defendant in a 
manner calculated to  prejudice the jury against him. S.  v. Bowen, 
supra; S. v. Little, 228 K.C. 417, 45 S.E. 2d 542; Cuthrell v. Greene, 
229 N.C. 475, 50 S.E. 2d 525; S. v. Dockery, 238 N.C. 222, 77 S.E. 2d 
664; S. v. Roberts, 243 N.C. 619, 91 S.E. 2d 589; S.  v. Roach, 248 
K.C. 63, 102 S.E. 2d 413. We have carefully considered the portions 
of the solicitor's argument to which exceptions were entered and we 
hold tha t  in light of the evidence in this case and the provisions of 
G.S. 15-176.1, the argument made by the solicitor was permissible. 
This assignment of error is overruled. 

Assignment of error No. 9 challenges the correctness of the fol- 
lowing portion of the charge: lll\;ow, lady and gentlemen of the jury, 
the lam of homicide in this case is divided into three degrees: murder 
in the first degree; murder in the second degree; and manslaughter. 
Murder in the first degree is the  unlawful killing of a human being 
with inalice and with premeditation and deliberation. Kow, \ye are 
concerned here in the case a t  bar with the charge against the defendant 
of murder in the first degree." 

The appellant concedes tha t  i t  was proper for the court to charge 
only cis to  murder in the first degree, the murder having been com- 
mitted in the perpetration of a robbery, but he contends tha t  the trial 
judge committed error when he said, "the law of homicide in this case 
is divided into three degrees: murder in the first degree; murder in the 
second degree; and manslaughter." The court then defined murder in 
the first degree and informed the jury tha t  the charge against the de- 
fendant mas that  of murder in the first degree. We cannot conceive 
that  the c!large as given n-as prejudicial to the defendant. There is no 
merit in this contention and the assignment of error is overruled. 

In  recounting the State's contentions, the court told the jury: "Tlir: 
State further says and contends tha t  the defendant came to Hickory 
to rob somebody and did rob and kill Ralph Eugene Frye (and that  
the delendant is old enough to know right from n-rong and tha t  he 1vn.s 

killer, and tha t  i t  was a calculated crime and tha t  he left Gastonia 
for thc purpose of going to Hickory to rob somebody and that i t  was a 
bruta! murder and you should so find and convict him of murder in the 
first degree) ." 

Aesicnment of error KO. 14 is directed to the use of the words, "and - 
that  ne n-as a killer." We hold that  the use of the above words in stat- 
ing the conientions of the State was not prejudicial. Moreover, the rule 
with vespect to the contentions given in a charge is stated in Strong's 
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N. C. Index, Vol. 1, page 792, Criminal Law, section 112, as follows: 
"Ordinarily a nlisstatement of the contentions of the parties, or ob- 
jectio!? tha t  the court failed to give fully and accurately the contentions 
of defendant must be brought to the court's attention in ap t  time to 
afford opportunity for correction in order for an exception thereto 
to be considered on appeal." S. v. Ctrse, 253 S . C .  130, 116 S.E. 2d 
429; S. v. Rhocles, 252 N.C. 438, 113 S.E. 2d 917; S. v. Stone, 241 N.C. 
294, 84 S.E. 2d 923. 

The defendant further assigns as error thc following portion of 
the charge. "You may for any reason and within your discretion, should 
you find the defendant guilty of murder in the first degree, add to tha t  
the recommendation, if you desire to  do so, tha t  the defendant be im- 
prisoned for life, in which event tha t  disposition will be made of the 
case." 

Immediately prior to giving tha t  portion of the charge set forth 
above, the court read the proviso contained in G.S. 14-17, and said: 
"Therefore, the court specifically instructs you, members of the jury, 
that  i t  is patent that sole purpose of this Act is to give to the jury 
in all cases where a verdict of guilty of murder in the first degree shall 
have been reached the right to recommend tha t  the punishment for the 
crime shall be imprisonment for life in the State's Prison. No con- 
d i t i o n ~  are sttached to and no qualifications or limitations are imposed 
upon the right of you the jury to so recommend. It is an unbridled 
discretionary right and i t  is incumbent upon the court to so instruct 
the jury and the court does so instruct you." 

Therefore, we hold that  this assigninmt of error is without merit 
since the identical question was considered and a similar instruction 
mas upheld in S. v. Marsh, 234 N.C. 101, 66 S.E. 2d 684. 

We have carefully examined the remaining assignments of error 
and in them we find no prejudicial error has been shown. We hold, 
therefore, tha t  in the trial below there was no error in law. 

No error. 

MRS. RAYMOND W. RUSHING v. 
NELL FLOTTTE POLK AND JAMES K. POLK. 

(Filed 12 Drcemher 1962.) 

1. Automobilrs § 35- 
Alleg%tion that  defendant, in passing a preceding vehicle, was driving 

a t  escessire speed under the circumstances is sufficient pvedicate for 
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the introduction of evidence that  defendant crossed the "no-passing" yel- 
low line in the center of the highway, since the crossing of such line is 
a n  evidentiary and not a n  ultimate fact. 

2. Pleadings 5 2- 
The complaint should state the ultimate facts constituting the cause 

of action but not the evidence to prove them. 

3. Automobiles § 14- 
The "no-passing" yellow line in the center of a highway relates pri- 

marily to aroidance of danger from on-coming traffic but, even in the 
absence of on-coming traffic, the presence or nearness of such line may 
be relevant if i t  tends to explain the speed obtained by a driver, in re- 
sponse to the implied hazard, while passing a vehicle traveling in the 
same direction. 

4. Automobiles § 37- 
Ordinarily, evidence of the conditions and circumstances leading up 

to and surrounding an automobile accident is competent when such 
evidence tends to throw light upon the conduct of the parties and the 
care, or lack of care, exercised by them. 

5. Same- 
Evidence of physical conditions existing a t  the scene of an accident 

is ordinarily admissible. 

6. Appeal and  E r r o r  § 41- 
Ordinarily, a party waives objection to admission of evidence when 

other evidence of the same import is  admitted without objection, or 
when the objecting party first introduces eyidence in regard to the 
matter. 

7. Automobiles §§ 54e, f,  g- 
Evidence that  the whicle operated by the wife was registered in the 

name of the husband is prima facie evidence that  she was driving as  
his agent, G.S. 20-71.1, but eren so, par01 evidence is competent to show 
that  the husband and wife were in fact co-owners, and when there is such 
evidence i t  is error for the court to peremptorily instruct the jury to 
answer the issue of agency in the affirmative. 

8. Automobiles § 5 5 -  
The family purpose doctrine does not apply to the operation by the 

wife of a vehicle owned in common by the husband and wife. 

9. Automobiles 8 52- 
One co-owner who is not present in the vehicle a t  the time is not liable, 

nothing else appearing, for the negligent operation of the vehicle by the 
other co-owner, and the fact that  the co-owners are  husband and wife does 
not affect this principle. 

10. Husband a n d  Wife § 3- 
The marital relationship alone creates no presumption that the hus- 

band or wife is acting as  the agent of the other. 
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11. Automobiles § 58; Partnership § 1- 
Where husband and wife are  co-owners of an automobile and the wife 

clrires tlie rehicle to and fro111 her work, tlie husband not being 1)resent 
tlie fact thnt tlie n i f e  tranhports pnhsengers 7rho share the expenses of 
the trailsportation does not constitute tlie wife a cxrrier for hire, nor 
does it  establish a partnership or joint enterprise by the husband and wife 
in the ~.bwnce of eridence that the money the wife receired from the 
passengers was l~lnced in their joint ill count. 

-APPEAL by defendants from ilIcLean, J. ,  May 7, 1962, Special "B" 
Term of Aleuklenburg. 

Action for damages for personal injuries suffered by plaintiff by 
reason of the alleged negligence cf defendants in the operation of a 
motor vehicle. 

Thele was judgment for plaintiff. Defendants assign error. 

Bailey R: Booe for  plaintiff. 
Kennedy, Covington, Lobdell & Hickman for defendants. 

~ I O O R E ,  J. The accident in question occurred about 7:45 .A.M. on 
or about 28 September 1960 on Highway 27, which, a t  the point of the 
accident, is a t ro- lane blacktop road about 20 feet wide. The speed 
limit a t  the place of accident was 55 miles per hour. Plaintiff was a 
passenger in a Ford station wagon registered in the name of the male 
defendi~nt and being driven by the feme defendant. The defendants 
are husband and wife. The husband was not in the vehicle a t  the time. 
The station wagon was procecdlng n-e-tn-ardly in the d~rcction of 
Charlotte. It came to the crest of a hill. At  this point there is a clear 
view t c  the west for about a 11alf mile to the crest of another hill. 
B e t w e n  the two hills tlie h i g h ~ a y  dips into a valley, having a slight 
hill or ridge bctn-ccn the two lilglier 11111s. As slic passcd the cwst of 
the hill, fe , i le  ticfcndant ,-an- no niceting traffic and pulled to the left 
to pas.: the traffic in front of her. It w a j  raining and the road was wet. 
The station ragon ,  in passing, began lo  skid, the driver lost control, 
the vehicle dritlded from one side of the road to the other and ran off 
t l ~ c  11::idsurf,$ce on t l ~ e  right-hand sitit. and collided with a tclcplione 
polc. Plninliff was injured. According to plaintiff's version of the 
occurrence, there were three vehicles preceding the station wagon, 
defendant's speed was 30 miles per hour before pulling out to pass, i t  
v a s  as much as  63 or 70 miles per hour in passing the three vehicles, 
and a9 the  tati ion wagon Tyas pulling back into the right-hand lane 
it s t n ~ t e d  skidding and the driver lost control. Defendants' evidence 
tends to show tha t  the speed before passing was 30 to  35 miles per 
hour 2nd in passing i t  did not exceed 45, there was only one vehicle 
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ahead. the station wagon began to skid as i t  pulled t o  the left to  pass, 
the left rear wheel slipped off the hardsurface, and the driver lost 
control. 
(1). The first question for decision relates t o  the admission of 

evidmce respecting the crossing of yellow lines. The highway has a 
broken white line in the center. Because of the rise or low hill in the 
vicinity of the accident, there are also yellow lines in the lanes of 
travel Plaintiff testified, without objection, as follows: ". . . (T)here 
are yellow lines along the center of Highway 27 in this immediate area. 
The yellow lines I am referring t o  are depicted on the photograph 
marked plaintiff's exhibit # l .  With reference to the crest of the hill 
east of the point where tlie wreck took place, I don't exactly know 
where the yellow line in the lane for westbound traffic begins. I believe 
i t  starts up there part  of the  way from the hill." Without objection or 
restrwtion two photographs were introduced in evidence showing the 
highway in the vicinity of the accident and the yellow lines in question. 

-ses were Thereafter, over defendants' objection, plaintiff and her witne; 
permitted to testify that  there Jvas a yellow line in the lane for 
westbound traffic a t  the place the station wagon pulled out to pass, 
contii~uing to about the point of the accident, and fenze defendant to 
testify that  there was no yellow line in her lane when she started to  
pass, she pulled out about 200 feet before she reached it, i t  begins 
about 300 feet west of the crest of the hill, and she had passed before 
reaching the yellow line and only crossed i t  in skidding. There was 
evidence that  feme defendant travelled the road daily and knew the 
lines v7ere there and their location. Defendants' motion to strike all the 
evidence relative to the yellow lines mas overruled. 

Defendants contend that  this evidence Jvaq prejudicial and should 
have been excluded, for tha t  (1) plaintiff's complaint does not allege 
tha t  Mrs. Polk negligently crossed a yellow line, (2 )  yellow lines are 
not designed to protect against the type of accident which occurred 
in this case, and (3)  i t  could not have been a proxiillate cause of 
plaintiff's injury and was, therefore, irrelevant and immaterial. 

It is true that the coinplaint does not allege that feme defendant 
crossed a yello~v line; it makes no reference whatever to yellow lines. I t  
is also true tha t  the court in the charge did not refer to the challenged 
evidence, and did not instruct the jury that  the negligent crossing of 
a yellow line by feme defendant might be basis for recovery under 
tlie clrcum~tances of this casc. Had the court so cliargcd, i t  I\-odd 
have been error. lines are de3igned prinlarily to prevent collision 
betwecn an overtaking and passing autonlobile and a vehicle coming 
from the opposite direction, and to protect occupants of other cars, 
pedestrians and property on the highway. Powell v. Clark, 255 N.C. 
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707, 710, 122 S.E. 2d 706; Walker  v. Bakeries Co., 234 N.C. 440, 443, 
67 S.E. 2d 459. The presence and the crossing of a yellow line are 
evidential details in the totality of circumstances in the instant case. 
The function of a complaint is to state the ultimate facts which consti- 
tute the cause of action, but not the evidence to prove them. Parker v. 
White. 237 K.C. 607, 75 S.E. 2d 615. Plaintiff alleged tha t  feme de- 
fendant operated the station wagon a t  a speed in excess of the es- 
tablished limit and a t  a speed greater ihan was reasonable and pru- 
dent under the circumstances, and failed to  maintain control. Plaintiff 
testified tha t  the  passing speed was 65 or 70 miles per hour on a wet 
road while i t  was raining. Qtiaere: Did feme defendant's knowledge 
of the presence of the yellow line, implying hazard, influence her in 
accelerating to such speed, if she did drive a t  suclh speed? We are not 
prepared to say that  plaintiff was not entitled t o  contend tha t  i t  did. 
It may be stated generally tha t  any evidence of the cond~tions and 
circumstances leading up to and surrounding an  automobile accident 
which will throw light upon the conduct of the parties and the care, 
or lack of care, exercised by them, is aclmissible. 5A Am. Jur., Auto- 
  no biles and Highway Traffic, s. 937, p. 828; 61 C.J.S., Motor Vehicles, 
s. 515, p. 245. Evidence of physical conditions existing a t  the scene 
an accident is ordinarily adlnisslble. Cil C.J.S., Motor Vehicles, s. 
516 N (I),  p. 260. Furthermore, if there was any error in the admis- 
sion of the testimony in question, i t  would seem tha t  i t  was waived by 
defendants' failure to object to all od it. An exception is waived when 
other evidence of the same import is admitted without objection. 1 
Strong: X. C. Index, Appeal and Error, $ 41, p. 122. Plaintiff had 
testified to the existence of the yellow lines and photographs had been 
introduced showing the location of the lines before the objections to 
such evidence were interposed. Defendants' exceptions to the evidence 
relatiag to yellow lines are not sustained. 

( 2 ) .  Defendants assign as error the admission of evidence that  
plaintiff and other passengers in the station wagon paid for the 
privilege of riding with feme defendant. 

Feme defendant was employed as a serretary by Duke Power Com- 
pany. She drore the station wagon to and from work. Others, mcluding 
plaintiff, also had employment in Charlotte and rode with the feme 
defendant to and froin their work regularly. They paid feme defendant 
cn amount agreed upon "for gas"; they "shared expenses." The record 
does not disclose that  there was any contention tha t  feme defendant 
was a common carrier. 

I n  our opinion defendants waived their exceptions to  this evidence 
when they permitted plaintiff without objection to  testify as  follows: 
"I was a paying custon~er, tha t  is, I paid her to ride back and forth 



N.C.] FALL T E R M ,  1962. 261 

to work with her." This was the first testimony given as to payment 
for riding. 

( 3 ) .  Male defendant excepts to portions of the charge on the agency 
issue. 

Plaintiff alleges tha t  the station wagon was owned by and registered 
in the name of the male defendant, James K. Polk, and the feme 
defendant, Nell Flowe Polk, was a member of the household of male 
defendant, i t  was a family purpose vehicle, and a t  the time in question 
feme defendant was operating the station wagon with the permission 
and consent and as the  agent of male defendant and within the 
course, scope and in furhherance of the agency. Defendants admit that  
the station wagon was registered in the  name of James K. Polk 
and Nell Flowe Polk was a member of his household, but deny all 
other allegations relating t o  agency. 

Other than the above admission, the only evidence bearing on the 
agency issue is the te3timony of Se l l  F1on.e Polk, as follows: 

". . . I was driving a 1959 Ford station wagon. There was 
another vehicle in our family. The station wagon was registered 
in my husband's name. I used the station wagon from day to  day. 
I used i t  for anything I wanted to, back and forth to work or 
for. whatever I wanted to drive it. 

"There was a second car in the family, a 1960 Ford, just s 
sedan. My husband used the second car I just referred to. 

"At tha t  time my husband was employed. . . . He was a sales- 
msn. He used the car, the sedan, in connection with his work as R 

s.\lesmsn. . . . The car I came to work in was a Ford station wagon. 
"As to the purchase of the Ford station wagon we both looked 

a t  the car and when it was bought, i t  was put in his name. We put 
ihe money in a bank account and I wrote the checks for it. It 
mas joint money. After the car was bought I maintained it." 

The court charged the jury with respect to the prima facie evidence 
rule established by G.S. 20-71.1. This rule is clearly apposite and 
there is no challenge to the charge in this respect. 

Bilt male defendant contends tha t  the court erred in instructing the 
jury as set out in the following excerpts from the charge: 

(a )  ". . . ( T )  he court instructs you . . . tha t  if you believe tha t  
evidence, the evidence of Mrs. Polk, tha t  you will answer this 
;econd (agency) issue YES, under the family purpose doctrine. If 
ycu do not so find, you will answer i t  NO. . . ." 

(b) ''. . . Mrs. Polk testified tha t  . . . they had paid for i t  
(station wagon) out of the common bank account, tha t  she did 
maintain it herself. . . . 
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"Now, upon tha t  the plaintiff says and contends tha t  tha t  would 
constitute a t  least a partnership and upon tha t  theory tha t  he 
would be liable, tha t  they were hauling these passengers to  and 
from work and tha t  they were receiving compensation for so do- 
ing and tha t  that money was applied and used in the upkeep of the 
auton~obile, so plaintiff says and contends. So, the court instructs 
you, members of the jury, tha t  under the statute tha t  if you 
find from this evidence and by its greater weight tha t  a t  the time 
and place in question that Mrs. Polk was operating the automobile 
as the  agent of Mr. Polk or tha t  she jointly owned the auton~obile 
and tha t  they were using the funds received therefrom for the pay- 
ment and upkeep and depositing i t  in the joint bank account out 
of wllicli the alltomobile was paid for and maintained, the Court 
instructs you tha t  you would answer this second issue YES, upon 
tliat theory of agency or ownership. If you do not so find, you 
wculd znswer i t  NO." 

It seems clear tha t  male defendant's defense on the agency issue is 
Lased on joint ownership of the station wagon. 

I n  nn action for damages suffered as  a result of an  automobile acci- 
dent, proof of the registration of a moior vehicle in the name of any 
person shall, for the purpose of such action, be prima facie evidence 
of owership.  G.S. 20-71.1. But actual ownership of an automobile, in 
a situation such as 1s presented in the instant case, is not required to be 
evidenced by a written instrument. Corporation v. Motor Co., 190 
N.C. 137, 160, 129 S.E. 414. S.L. 1961, C. 835, s. 9 (codified as  a par t  
of G.S. 20-73) was enacted after this cause of action accrued, and i t  
relates to transfers of ownership by a dealer. There is evidence in the 
case a t  bar which will jwtify,  but not compel, a finding by the jury 
tha t  defendants were joint owners of the station wagon. If they were in 
fact joint owners, the court was in error in charging tha t  this would 
establish the relationship of principal and agent b e t w e n  defendant<. 

The rule in general acceptance is that joint ownership of an automo- 
bile does not render one joint owner liable for an  injury caused by 
another joint owner who is using the vehicle for his or her own 
purpose and is unacconipanieti by the co-owner. Rolton v. Schivzvzing, 
360 P .  2d 540 (Ore. 1961) ; f1700d v. Claussen, 207 S.W. 2d 802 (Mo. 
1948) ; Knight v. Cossitt, 172 p. 533 (Kan. 1918) ; Towers v. Errington, 
138 X.Y.S. 119 (1912) ; 3A Am. Jur., Automobiles and Highway Traffic, 
s. 563, pp. 277-8; 109 A.L.R., Bnno. - Automobiles - Operation by 
Co-ovner, pp. 124-9. The foregoing rultl is the law in North Carolina. 
Gibbs v. Russ,  223 S . C .  349, 26 S.E. 2d 909. The rule applies where 
husband and m f c  are the co-owncrs. W o o d  v. Clailssen, szipm. To im- 
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pose liability on an absent co-owner, there must be evidence of agency 
or proof of joint enterprise. Dolevzcm v. Bzcrandt, 71 N.K.  2d 521 
(Neb. 1955) ; Goodman v. Wzlson, 166 S.W. 752 (Tenn. 1914). No 
presumption arises from the mere fact of the  marital relationship tha t  
the husband or wife is acting as the agent of the other; if such agency 
is relied on there must be proof thereof, dzr condztzonzng Co. v. 
Douglnss, 241 S .C.  170, 81 S.E. 2d 8 2 8 ;  Pi t t  v. Spcrght, 223 S . C .  385, 
2-1 S.E. 2d 350. The court suggests in the challenged instruction tha t  
there was evidence of a joint enterprise or partnership to transport 
passer-gers for hire for the joint account of defendants. We do not so 
find. Mrs. Polk testified tha t  she did not carry passengers for hire, tha t  
by agreement the passengers, including plaintiff, whom she transported 
to  and from work shared expenses. There is no evidence tha t  the money 
she thus rcceived was placed in the joint acount. 

Alere joint ownership of a motor vehicle does not create a partner- 
ship. Towers v. Errington, supra. There is no evidence tha t  de- 
fendants were partners in the legal sense. They had no joint business 
undertaking, and had made no agreement to share the profits and 
losses of any enterprise. The feme defendant a t  the time of the 
occider~t was not engaged in any business undertaking in which her 
liusbmd had a legal interest. -4 wife's earnings are her sole and separ- 
s t e  property. Beaslez~ v. McLamb, 247 K.C. 179, 100 S.E. 2d 387. The 
court crred in glr-mg plsintlff's contcnt~on tha t  t1,el.e n-ss cwdenct~ of 
a partnership. 

Where husband and wife are joint omTners of a motor vehicle and 
are members of the same household, the family purpose doctrine, 
nothing els-appearing, does not apply as between them. The family 
purpore doctrine applies n-here, a t  the time of an accident, the 
operator of the motor vellic'le 1- a nicinbrr of tlic f3111lly and I.?-ides 
in the home of the defendant owner (the person having the right to  
control the u;.e of the vehicle), and the rchlcle i a  innintained for the 
use, pleaaure and convenience of the fa~iiily, and \i.:ls being o u.ml a t  
the time of the accident with the consent, knon-ledge and approval of 
the owner. Lynn 2). Clark, 232 N.C. 289, 113 S.E. 2d 427. Where a 
iaotor vehicle is jointly o~vned each joint owner has the right to use 
and control the vehicle ~vithout the permission, k n o ~ l e d g e  and approval 
of the gtlier. Each uses i t  in his or her own right and not by permission 
of the other, in t!le absence of the other, unless there is proof of circunl- 
-Lances which in law amount to an actual agency. Leppard v. O'Brien, 
232 T\'.y.S. 454 (1929)) aff'd. without opinion 170 X.E. 144; Mittelstadt 
u. Kelly, 168 N.JJT. 501 (Jlich. 1918). The family purpose doctrine 
is n~erely an extension of the principle of respondeat superior, tha t  is, 
a method of proving the agency of a non-owner. Grindstaff v, T a t t s ,  
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254 N.C. 568,119 S.E. 2d 784. As already stated, proof of joint owner- 
,.hip alone is insufficient to establislh tha t  one co-owner is the agent 
of tht: other. 

The court also erred in peremptorily instructing the jury tha t  if they 
believed the evidence of Rlrs. Polk they should answer the agency issue 
"YEP, under the  family purpose doctrine." The fact t h a t  the vehicle 
was registered in the name of the male defendant is prima facie evi- 
dence of his ownership. G.S. 20-71.1. But  there was testimony by Mrs. 
Polk of joint ownership. A peremptory instruction for plaintiff is error 
when the evidence is conflicting upon the issue. Lithograph Corporation 
v. C l a ~ k ,  214 N.C. 400, 199 S.E. 398. 

There is no way for us to determine upon what theory the jury 
answered the agency issue in favor of plaintiff. Male defendant is 
entitled to  3 new trial on the agency (second) issue. 

We have examined and considered all assignments of error and we 
find no errors sufficiently prejudicial to  warrant a new trial on the 
first 2nd third (negligence and damage) issues. 

As to  feme defendant, No  error. 
As to  male defendant, New trial on the agency issue. 

GLEN W. McGINNIS v. 
CATHERINE ROBINSON AKD HAROLD McGHEE. 

(Filed 12 December 1962.) 

1. Automobiles 3 37; Evidence 8 3 s  

The opinion of a n  oflicer as  to which occupant of the vehicle was 
driving a t  the time of the accident, which opinion is  based upon his 
investigation son~e  time after the occwrrence of the accident, is  in- 
competent, and therefore a warrant sworn out by the officer charging a 
particular occupant with recBless driving on the occasion is likewise 
incompetent and may nolt be introduced in evidence under the guise of 
impeaching the credibility of the officer a s  a witness when the state- 
ment in the warrant does not tend to contradict any previous testimony 
of the officer. 

2. Appeal and Error Cj 41; Evidence § 5 6 -  
The rule that a party waives his objection to the admission of evi- 

dence when he thereafter introduces evidence of like import does not 
preclude a party from cross-esamining the witness in regard to the 
matter objected to in an attempt to explain or destroy the probative 
value of the evidence objected to, or w e n  contradicting i t  with other 
evidence. 
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3. Automobiles 8 35;  Evidence § 55- 
Evidence or testimony of one witness which is entirely incompetent be- 

cause i t  consists of an opinion of the witness as  to matters of Fhich 
the witness had no personal knowledge, may not be admitted under the 
guise that i t  was corroborative of the testimony of another witness. 

4. Automobiles 5 35; Evidence s§ 19, 56- 
In  this action to recover for injuries sustained in an automobile acci- 

dent, one of the critical questions was the identity of the driver of 
onc- of the cars. Held: An indictment found by the grand jury charging 
one of the occupants on the date in question with assault with a n  
automobile is incompetent and cannot be admitted under the guise cf 
impeaching evidence when there is no showing that the indictment im- 
peached the testimony of the witness. 

5. Automobiles § 41d- 
Allegations and evidence on counterclaim of one defendant that plain- 

tiff drove his rehicle to his left of the center of a highway and collided 
hr?ad-on with the vehicle in which the defendant asserting the counter- 
clnim was riding, which vehicle was then on its right of the center line 
of the highway, i s  Reid sufficient to take such defendant's counterclaim 
to the jury. G.S. 20-148. 

APPEAL by plaintiff and appeal by defendant Robinson from Clark 
(Heman R.), J., March 1962 Civil Term of VANCE. 

Civil action t o  recover damages for personal injuries, for damage to  
his automobile, and for loss of his wife's services, allegedly caused by 
the actionable negligence of the defendant Catherine Robinson in 
operating an automobile with the consent and approval of the owner, 
the defendant Harold McGhee. 

Plaintiff alleged in his complaint in substance: About 9:15 p.m. on 
10 October 1953 he was operating his 1949 Ford automobile in an 
easterly direction and in a lawful manner on Northwest Boulevard in 
Vancs County. His  wife and another woman were passengers therein. 
At the same time the defendant Catherine Robinson was operating 
a 1952 Mercury automobile owned by the defendant Harold RlcGhee 
and with his consent and approval, he being a passenger on the front 
seat, in a xesterly direction on the same Boulevard. The collision and 
his personal injuries and damages were proximately caused by the 
negligence of the operator of the Mercury automobile, Catherine 
Robifison, in tha t  she, in an attempt to overtake and pass an automo- 
bile traveling ahead of her, suddenly swerved to the left into her left- 
hand lane of traffic and into his Iane of traffic so quickly he had n9 
opportunity to  avoid a collision, which occurred immediately. He al- 
leges tha t  Catherine Robinson was negligent in operating the Mercury 
automobile while under the influence of intoxicating liquor, in failing 
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to keep a proper lookout, a t  an excessive speed, and in attempting to  
pass an automobile preceding her when it could not be done in safety. 

Defendants filed separate answers. Defendant Robinson's answer 
consists of a general denial of the essential allegations of the com- 
plaint, except it admits tha t  plaintiff was operating a Ford automobile 
a t  the time easterly on Northwest Boulevard or Highway #I58 and tha t  
he was injured and his autoixobile damaged in the collision. I n  ad- 
dition her answer avers tha t  defendant McGhee, the owner of the 
Mercury automobile, was operating it a t  the  time, and she was n 
passenger tlierein and had no control of its operation. Catherine 
Robinson's answer contains a counterclaim for damages for personal 
injuries in which she alleges the collision and her personal injuries were 
proximately caused by the negligence of plaintiff, in that he operated 
his autoniobile on his left-hand side of the center line on the highway a t  
a high and dangerous ratc of speed and n-ithout keeping a proper 
lookout and while racing another auton~obile, and as a result thereof 
ran into the automobile in which she was riding. Defendant McGhee's 
answer consists of a general denial of tlie essential allegations of the 
complaint. His answer contains a counterclaim for damages to his 
automobile, in which he avers tha t  he was the owner of the Mercury 
automobile and n-as its operator a t  the time of the collision, and that 
the collision and damages to his automobile were proximately caused 
by the negligence of plaintiff in the operation of his automobile in 
the same respect as alleged in defendant Robinson's counterclaim. 

Plaintiff filed separate replies to the counterclainis of the defend- 
ants consisting of a general denial of tlic cwential allegations. 

.kt the trial plaintiff took a voluntary nonsuit as to defendant X c -  
Ghee, and was allowed by the trial court t o  amend his complaint by 
eliminating therefrom all allegations relating to defendant RIcGhee 
2nd by including therein his wife's medical expenses. 

A t  the close of all the evidence the court, upon motion of plaintiff, 
entered a judgment of compulsory nonsuit as to the counterclain~s of 
both defendants. 

Two issues were submitted t o  the jury, which found by its verdict 
tha t  plaintiff was not injured by the negllgcnce of defendant Catherine 
Robinson as alleged in the complaint, and consequently did not get 
to the damage issue. 

From a judgment that  plaintiff take nothing by his action and taxing 
him with tlie costs, he appeals. 

From the judgment of coii~pulsory nonsuit of her counterclaim, de- 
fendant Catherine Robinson appeals. Defendant McGhee does not 
appeal. 
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George T. Blackburn, John H. Kerr, and W. Hayes Pettry for 
plaintiff appellant, and W. H .  Taylor for plaintiff appellee. 

Banzet & Banzet for defendant appellant, and A.  A. Bunn and Hill 
Yarbororigh for defendant appellee. 

PLAINTIFF'S APPEAL 

Plaintiff's evidence tends to show: 
About 9:20 p.m. on 10 October 1953 he was driving his automobile 

behind two automobiles ahead of him in an  easterly direction and on 
his right side of the higlir~ay on the by13a.s of Higlin-ay #l58 north of 
the town of Henderson. His speed was 45 to 50 miles an hour. The 
weather wss clear. H e  was meeting two automobiles traveling in a 
westerly direction on the highway. The automobile behind the first 
automobile he was meeting started to overtake and pass the automobile 
ahead of it, came across the white lmc in the center of the highway 
into plaintiff's lane of traffic, and crashed head-on into plaintiff's auto- 
mobile. Plaintiff was knocked unconscious in the collision, and remain- 
ed in such condition two days. His wife and another woman were 
passengers in his automobile and were also injured, After the collision 
plaintiff's autonlobile was on his right d e  of the road, and a 3Iercury 
autonlobile tha t  collided with i t  was four to six inches across the  
center line in the road to its lcft and in plaintiff's lane of traffic. The 
front part;: of the automobiles were together. In~nlediately after the 
collision defendant Robinson was partially under the eteering wheel 
of the iUercury, leaning to  the right with her head dropped over as 
if dead. Detendant JIcGhee, the owner of the Mercury, was sitting 
on the front seat to her right with his head bleeding and partially 
unconscious. Defendant Robinson's husband and defendant 1IcGhee's 
wife  ere slumped down in the back seat and on the floor. A day 
or two after the collision an officer asked defendant 1IcGhee who 
71-as driving the Mercury a t  the time of tlle collision, and he said, 
"IT'ho was on the front seat with me?" 

D. 31. Pendleton, a police officer of the town of Henderson, went to  
the scene of the collision in a brief time after i t  occurred to make 
an investigation. When he arrived about 9:15 p . ~ n . ,  according to his 
testimony, the automobiles were head-on against each other on the 
h igh~fay .  He  testified in detail as to the position of the automobiles 
on the highway, as to skidinarks and debris on the highrvay, and as 
to the condition of the &!tercury. Two or three days after the collision 
Pendleton had a conversation with defendant Robinson in a room in a 
hospital in Henderson. TTe summarize its substance, except when 
quoted: He  told her he was an officer investigating the collision and 



268 I N  T H E  SUPREALE COURT. [258 

wanted some information to  complete his investigation. She said 
she cculd not tell him anything because she had been told not to  
tell ar,ything. He  asked her who was driving the Mercury, and she 
replied she didn't know, defendant Harold McGhee and she were in the 
front seat, and his wife and her husband were on the back seat;  they 
had hsd a few drinks a t  her home and were en route to a dance a t  
Creedmoor. Pendleton was then cross-examined by a defense counsel, 
who elicited from him testimony t o  the effect defendant Robinson told 
him she could not tell who was driving the Mercury, she was not 
driving, and t h a t  "she did not have an operator's license and did 
not lmow how to drive." (Defendant Robinson later testifying in her 
behalf said: "I had an operator's license a t  tha t  time and had been 
d r i v i n ~  an automobile ever since I was sixteeen years of age. I did 
not have a conversation with Mr. Pendleton about my driver's li- 
cense.") Pendleton then testified: "I signed tha t  paper before some 
officer and ?wore to it." Defendant's counsel asked Pendleton to read 
this paper to the jury, which was identified as  Defendant's Exhibit H. 
Plaintiff objected to the  reading of the paper to  the jury, was over- 
ruled, and excepted. The paper read to the jury was a warrant sworn 
out in the Recorder's Court of Vance County by Pendleton on 13 
October 19.53 charging defendant Harold McGhee on 10 October 1953 
with unlan.fully operating a motor vehicle on a public highway in a 
careless and recxkless manner and damaging the automobile of G. W. 
RlcGirinis, and with feloniously assaulting G. IT, McGinnis and others 
with a deadly weapon, to-wit, an automobile. 

Plaintiff assigns as error the admission of this warrant in evidence. 
Defendant Robinson contends tha t  the  admission in evidence of this 
warrant was proper on tn-o grounds: First. To  impeach the testimony 
of Pcndleton because he had made a prior inconsistent statement in 
the n-arrant. Xiid Second. Tha t  i t  corroborated defendant's evidence 
later given that 1IcGliec n-as driving t h ~  Mercury. 

All the evidence shows Pendleton of his own knowledge did not know 
who  as driving the RIercury. This was a disputed crucial question in 
the case. The  sworn statement of Pendleton in the warrant tha t  R9c- 
Ghec was driving the Mercury was the statement of a guess, or 
opinion, or conclusion resulting from his investigation which he would 
not hqve been permitted to  state as a witness, and which mould have 
been a clear invasion of the province of the jury, if he had been per- 
lllitted to state it. Prior inconsistenlt st:atements of a witness are ad- 
missible for the purpose of attacking his credibility a s  a witness. X. v. 
Cope, 240 N.C. 244, 81 S.E. 2d 773 ; 98 C.J.S., Witnesses, sec. 573. How- 
ever, ~,vhen the warrant here \\-as introduced in evidence, Pendleton 
had not testified as to who was driving the Mercury, and the statement 
in the warrant of his guess, or opinion, or conclusion as to who was 
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driving the Mercury was not inconsistent with, and did not contradict, 
anything he had previously testified to. 

But  defendant Robinson contends in her brief tha t  when plaintiff's 
counsel re-esamined Pendleton after the warrant was read in evidence 
in respect to  the circumstances under which he swore out the  warrant, 
Pendleton testified that  as  a result of his investigation he found out 
defendant J,lcGhee was not the driver of the Mercury, and if the 
admission of the warrant was error a t  the time i t  was admitted, i t  was 
cured as a result of Pendleton's testimony on re-direct examination. 
This contention is untenable. It is to be noted tha t  the defendant ob- 
jected to thc introduction of this evidence given by Pendleton on re- 
examination, and then moved tha t  i t  be stricken, which was denied. 

Jones v. Bailey,  246 N.C. 599, 99 S.E. 2d 768, was an  action for 
damages arising from an automobile collision. Plaintiff, over defend- 
ant's objection, was permitted to  testify that  after the accident he 
heard an officer, in response t o  an inquiry by defendant, tell her she 
did not have the right of way. This Court held the evidence was 
inadmissible as hearsay, and also as  a declaration of an opinion 
or conclusion, which the officer could not have given in evidence. 
Later defendant went on the stand and denied she made an inquiry 
of thc officer as  to whether or not she had the right of way, and the 
officer testified he had no recollection of saying anything a t  the 
hospital to defendant. Plaintiff contended this testimony made plain- 
tiff's testimony competent for the purpose of contradicting or im- 
peaching the testimony of defendant and her witness, citing Hopkins  V .  
Colonial Stores, 224 N.C. 137, 29 S.E. 2d 4 3 .  The Court in awarding 
a new trial said: 

"We do not concur in this view. RIoreover, any statement 
in the opinion of Hopkins  v. Colonial Stores, supra, tha t  may be 
inferred t o  be in conflict v i t h  this opinion, on this particular 
point, is disapproved. It is the  ell established rule with us tha t  
vhen  ificompetent evidence is admitted over objection, but the 
sume evidence has theretofore or thereafter been admitted without 
objection, the benefit of the objection is ordinarily lost, but 2s 
stated by Brogden, J . ,  in Sheltou C. R.R. ,  193 N.C. 670, 139 S.E. 
232: 'The rule does not mean tha t  the adverse party may not, on 
cross-examination, explain the evidence, or destroy its probative 
v ~ l u e ,  or even contradict i t  with other evidence, upon peril of 
losing the benefit of his exception.' S. V .  Godwin,  224 N.C.  846, 32 
S.E. 2d 609; S. v. T e w ,  234 N.C. 612, 68 S.E. 2d 291." 

Defendant Robinson in her brief has favored us with no citation of 
authority tha t  the warrant introduced in evidence by defendants for 
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the purpose of impeaching the officer Pendloton on the ground of a 
prior inconsistcnt statenlent is coinpetent to corroborate defendants' 
evidence later given tha t  defendant McGhee was driving the Mercury. 
'(In no aspect of the law of evidence can contradictory evidence be 
used as corroborating, strengthening or confirming evidence." S .  v. 
Lassiter, 191 N.C. 210, 131 S.E. 577. Certainly, Pendleton's guess, or 
opinion, or conclusion derived from his investigation t h a t  Harold 
hlcGhee was driving the Mercury, as  set forth in the warrant, is 
incompetent, and cannot be used to corroborate defendants' evidence 
tha t  NcGhee was driving the Mercury. 

The reading of the warrant in evidence was prejudicial error. Later 
when defendants were introducing eviclence, they were permitted by 
the court over plaintiff's objection and exception t o  introduce this 
warrant in evidence. Plaintiff assigns this as error. This assignment of 
error ie good. 

Plaintiff assigns as error the introduction in  evidence, over his ob- 
jection and exception, of an indictment found by the grand jury a t  the 
September 1954 Term of the superior court of Vance County charging 
defendant Harold McGhee on 10 October 1953 with feloniously as- 
saulting Catherine Robinson with a deadly weapon, to-wit, an auto- 
mobile. Thi3 a & n m c n t  of crror is good. Dcfendant Robinson has 
favored us with no citation of authority ,illowing ho~v  this indictment 
impeaches the testimony of the witnew Pcndlcton. We cannot con- 
ceive of hov  i t  does. 

For prejudicial error in the admission of incompetent evidence, 
plaintiff is e ~ t i t l e d  to n new trial, and i t  is so ordered. 

New trial. 

I n  232 N.C. 574, 114 S.E. 2d 365, will be found a case of plaintiff's 
wife against these same defendants, w h e i ~ i n  she sought to recover dain- 
ages for personal injuries growing out of the collision here. I n  tha t  
case, on deiendants' appeal, a new trial was ordered for error in the 
charge. 

D E F E N D A N T  ROBINSON'S APPEAL 

Defendant Robinson assigns as error the court's allowing, a t  the  
close of all the evidence, plaintiff's motion for a judgment of com- 
pulsory nonsuit of her counterclaim and entering a judgment to tha t  
effect. 

Plaintiff's evidence not in conflict with defendants' evidence and 
defendants' evidence, when considered in the light most favorable to  
defendant Robinson, tends to show: 
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About 9:15 p.m. on 10 October 1953 she was riding as  a passenger on 
the front seat of a Mercury automobile owned and driven by Harold 
McGhee and traveling in a westerly direction on the Henderson by- 
pass of Highway #158. Immediately preceding the h1cGhee automobile 
was an autonlobile occupied by a Mr. and Mrs. Kelson Boyd. McGhee 
pulled into his left (south) lane of traffic in an attempt to  overtake and 
pass the Boyd automobile. Seeing an automobile approaching and 
meeting him driven by plaintiff, he pulled back into his right (north) 
lane of traffic. At  this time the plaintiff McGinnis drove his 1949 
Ford automobile into his left (north) lane of traffic colliding head-on 
with the SIcGhee autoinobile which was on its right of the centcr line 
on the highway. I n  the collision defendant Robinson sustained severe 
injuries. 

G.S. 20-148 provides: "Drivers of vehicles proceeding in opposite 
directions shall pass each other to the right, each giving to  the other 
a t  least one-half of the main-traveled portion of the h i g h ~ ~ a y  as nearly 
a s  possible." The standard of care fixed for a motorist in this 
statute by the Legislature is absolute. Bondurant V .  Mastin, 252 N.C. 
190, 113 S.E. 2d 292. A violation of this statute is negligence per se, 
and if i t  is the proximate cause of injury, it is actionable. Tl'allace v. 
Longest, 226 S.C. 161, 37 S.E. 2d 112. 

After a careful examination of defendants' evidence and the evi- 
dence of plaintiff not in conflict with it, we are of opinion, and so hold, 
tha t  the trial court improvidently nonsuited defendant Robinson's 
counterclaim for personal injuries. The judgment of compulsory non- 
suit of her counterclain~ is 

Reversed. 

S. A. SCHLOSS, JR., FLORETTE SCHLOSS WILE AND MARY J A N E  
SILVERMAK, PARTNERS,  TRADING As SCHLOSS POSTER ADVERTIS- 
IiYG COJIPAKY v. W. H. JAMISON, ACTING SUPERINTENDENT OF BUILD- 
1x0 ISSPECTIOS FOR THE CITY O F  CHARLOTTE AND THE CITY OF CHAR- 
LOTTE, A MUNICIPAL CORPORATION. 

(Filed 12  December 1962.) 

I. Sppeal and Error § 4 0 -  

Where there are  no exceptions to the findings of fact. i t  will be pre- 
sumed on appeal that the findings are  supported by competent evidence 
and are  therefore binding. 
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2. Same; Appeal and E r r o r  8 21- 
Exceptions to the judgment or order of the court presents the question 

whether the facts found by the court are  sufficient to support the con- 
clusions of law on a judgment entered pursuant thereto, and whether 
error of law appears on the face of the reco~d .  

3. Injunctions § 13- 
In  a n  action for a permanent injunction to restrain the enforcement 

of a municipal ordinance on the ground of its unconstitutionality, a 
temporary order issued in the cause is properly coontinued to the hear- 
ing upon a prima facie showing of the primary equity, and that plain- 
tiff' would suffer irreparable damage if the order were not continued to the 
hearing, and tha t  injury to defendant would be inconsequential in  com- 
parison, even though defendant should prevail upon the hearing on the 
merits. 

4. Same;  Injunctions 8 5; Constitutional Law 8 4- 

In a suit to permanently restrain the enforcement of a n  ordinance, the 
co:~clusion of the court, on the hearing of the order to show cause, that  
the ordinance is unconstitutional a s  applied to plaintiff is solely for the 
pnrpose of determining whether plaintiff had established prima facie his 
primary equity, and such holding is not yes jzidicata upon the question 
and may not be considered upon the fin:i1 hearing, since the conatitution- 
ality of a n  ordinance or statute may not be decided upon the issuance 
of a temporary order but  only upon the final hearing on the merits 
when all  the facts can be shown. 

APPEAL by defendants from Copeland, S.J., 13 August 1962 Special 
'(A'' Term of B~ECKLEXBURG. 

Suit to  restrain permanently the acting superintendent of building 
inspection for the city of Charlotte and the city of Charlotte from 
enforcing the provisions of section 23-84 of chapter 23 of the Char- 
lotte cjty code, which section regulates signs in the area zoned "B-3 
Business Districts," on the ground tha t  this section of the Charlotte 
city code violates plaintiffs' rights guaranteed to  them by Article I, 
sections 1 and 17 of the North Carolina Constitution, and by amend- 
ments I and X I V  of the United States Constitution, heard upon an  
order to  show cause why a temporary injunction should not be granted. 

The show cause order mas heard by Judge Copeland upon the veri- 
fied pleadings of the parties offered as affidavits, the  affidavit of S. A. 
Schloss. Jr . ,  and the arguments of counsel Based upon admissions in 
the anzwer of facts alleged in the complaint and upon detailed findings 
of fact made for the purposes of the order, the judge signed a tempo- 
rary injunction restraining, until a final t r ~ a l  upon the merits, defend- 
ants from enforcing the provisions of section 23-84 of chapter 23 of 
the Charlotte city code as  i t  relates t o  plaintiffs' business, provided 
plaintiffs shall conform to such regulations as are imposed by the pro- 
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visions of this section of tlhe city code with respect to  business signs 
projecting into the street right-of-way in the area zoned as "B-3 Busi- 
ness Districts." 

This is  a summary of the essential admissions in the answer and of 
the essential findings of fact set forth in the order granting a temporary 
injunction: 

Plaintiffs are, and have been for many years, engaged in an out- 
door ~dvert is ing business in C~harlotte, with an investment of many 
thousands of dollars and 17 employees. Their business consists of the 
construction by them on leased premises of outdoor advertising struc- 
tures, the sellins of space on these structures, and the placing and 
mainhining thereon advertising of their customers. They have in 
Charlotte as  competitors for the advertising dollars two firms engaged 
in similar business, two newspapers, and TV and radio stations. They 
have built and own in Charlotte about 500 outdoor advertising struc- 
tures attached t o  or placed on leased buildings and land, about one- 
fifth of which are located in the area zoned as "B-3 Business Districts" 
in the Charlotte city code. 

On 29 January 1962 the Charlotte city council enacted and put into 
effect a new comprehensive, zoning ordinance, which is ordinance 62 and 
is set forth in chapter 23 of the city c~ode, which is made a part  of the 
findings of fact. Section 23-2, (22),  ( a ) ,  of the city code defines an 
"Advertising Sign" as "A sign which directs attention to  a business, 
commodity, service or entertainment conducted, sold or offered: (1) 
Only elsewhere than upon the premises where the sign is displayed, or 
(2) As a minor and incidental activity upon the premises where the 
sign is displayed." Section 23-2, (22),  ( b ) ,  of the city code defines 
a "Busmess Sign" as  "A sign which directs attention to a business, pro- 
fession or industry located upon the premises where the sign is dis- 
played, t o  type of products sold, manufactured or assembled, and/or 
t o  service or entertainment offered on said premises, but not a sign 
pertaining to the preceding if such activity is only minor and incident- 
al to the principal use of the premises." Section 23-84 of the city code, 
entitled "B-3 Business Districts," permits in the area thus zoned 
only Identification and Business Signs, with no limitation of the num- 
ber or maximum area of the permitted signs, but with a limitation as  
t o  the projection of such signs into the street right-of-way, and pro- 
hibits all new '"dvertising Signs," as such signs are defined in the 
city code, in tha t  area which advertise businesses and other activities 
conducted elsewhere than on the particular property on which the sign 
is located. 

The value of plaintiffs' services to their customers is based upon the 
exposure of their locations to  motor vehicular traffic. Though their 
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locations in the area zoned as "B-3 Business Districts" comprise only 
about 20% of their locations in Charlotte, these locations, a s  measured 
by standard outdoor advertising traffic measurements, provide more 
than 20% of the exposure of their locations t,o such traffic. Advertisers 
denland coverage in all business and industrial areas in Charlotte in 
accordance with nationally accepted advertising practice, and with- 
out being able t o  afford such services they cannot successfully com- 
pete with t5eir business rivals. 

Plaintiffs' leases of locations for their "Advertising Signs" are for 
periods of one to  three years, and are terminable a t  the discretion 
of the lessor upon 30 days' notice, if the premises are sold or pu t  to 
some other use, and because of the growth and change in Charlotte 
causing a termination of their leases, they must relocate 20% of their 
signs each year, including their signs in the area zoned as  "B-3 Busi- 
ness Districts." Between the effective date of chapter 23 of the city 
code and the institution of this suit, clue to  the termination of their 
leases, they have lost ten sign locations in the area zoned as  "B-3 Busi- 
ness Districts." If they are not permitted to seek new locations for 
their "Advertising Signs," as such signs are defined in the city code, in 
the area zoned as  "B-3 Business District,slJ' and if their "Advertising 
Signs," as defined in the city code, are excluded from this area, they 
will suffer heavy losses of business, their investment in their business 
will be jeopardized, many, if not all, of their einployees  ill lose their 
jobs, and they have no adequate remedy a t  lam to contest the  validity 
of section 23-84 of chapter 23 of the city code which will save their 
business from irreparable damage, unless equitable relief is granted. 
The damage which plaintiffs will suffer, pending a trial on the merits, 
if section 23-84 of the ordinance is enforced will greatly exceed any 
damage defendants may suffer by reason of the issuance of a temporary 
injunction pending a final trial. 

Judge Copeland made conclusions of Ian.. ~vhich we summarize in 
par t :  

Even if the statute authorizing Charlotte to  enact zoning regulations 
does purport to authorize enactment of section 23-84 of chapter 23 of 
the  city code, permitting in the area zoned as "B-3 Business Districts" 
Identification and Business Signs, but prohibiting therein "Advertis- 
ing Signs," which are the signs used by plaintiffs in their business, this 
section as applied to plaintiffs violates their constitutional right to  
equal protection of the laws, in tha t  the distinction between "Advertis- 
ing Signs," as defined in the city code, and "Business Signs," as defined 
in the city code, is not based upon consideration of health, morals, 
safety or general welfare, or any other considerations, justifying the 
exercise of police power, and tha t  this section of the city code as  it 
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operates with respect to plaintiffs and their business is arbitrary and 
capricious, and "violates constitutional provisions pleaded in the com- 
plaint." Plaintiffs have established a prima facie case for the  grant- 
ing of a perinanent injunction, and it is within the equitable powers of 
the court to grant a temporary injunction to  preserve the  status quo of 
the parties and the operation of plaintiffs' business free of the challeng- 
ed provisions of the Charlotte city code, until the rights of the parties 
can be finally adjudicated. 

From the order granting the temporary injunction, defendants ap- 
peal. 

John T. Jlo,-n'sey, Sr., for defendant appellants. 
Hunter M. Jones and James 0. Cobb for plaintiff appellees. 

I?-~RKER, J. Defendants have only one assignment of error, and tha t  
is the court erred in signing the order granting a temporary injunction. 
D e f e d a n t s  have no exceptions to the findings of fact and to  the con- 
clusions of law. 

Where no exceptions have been taken to  the findings of fact, such 
findings are presumed to be supported by competent evidence and are 
binding on appeal. Insurance Co. v. Trucking Co., 256 N.C. 721, 125 
S.E. 2d 25; G'olrlsboro v. R.R., 246 S.C. 101, 97 S.E. 2d 486. Ho~vever, 
the exception to the signing of the order presents the questions whether 
the facts found are sufficient to support the conclusions of law and the 
order granting a temporary injunction entered pursuant thereto, and 
whether there is error of lan- appearing on the face of the record proper. 
Logall v. Sprinkle, 256 N.C. 41, 123 S.E. 2d 209; Webb v. Gasliins, 253 
N.C. 281, 121 S.E. 2d 56-1; Strong's Supplement to Vol. I of the N. C. 
Index, Appeal and Error, sec. 21, where numerous cases are cited. 

The right of plaintiffs t o  test the challenged provision of the Char- 
lotte city code by injunction is not controverted. There is ample 
authority for the suit. Stirplus Store, Inc, v. Hunter, 257 N.C. 206. 125 
S.E. 2d 764; Clinard v. Winston-Salem, 217 N.C. 119, 6 S.E. 2d 867; 
Loose-Wiles Biscuit Co. v. Sanford, 200 N.C. 467, 157 S.E. 432. 

The injunctive relief here sought is not merely auxiliary to the 
principal relief demanded, but i t  is the relief, and a permanent in- 
junction is demanded. In  our opinion, the adinissions in the answer of 
facts alleged in the complaint and the judge's detailed findings of fact 
are sufficient to show tha t  plaintiffs have made out an  apparent case 
that  their property rights will suffer irreparable damage by the 
threatened enforcement of an alleged unconstitutional provision of the 
Charlotte city code, if the enforcement of this challenged provision 
of the city code is not restrained until the hearing on the merits, tha t  
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the questions presented are grave, and tha t  there is a reasonable ap- 
prehension t h a t  injury t o  plaintiffs will be certain and disastrous, if 
the application for a temporary injunction be denied and the final 
judgment be in their favor, while if the temporary restraining order be 
continued to the final hearing, the  injury t o  defendants, even if the 
final judgment be in their favor, will be inconsiderable as compared 
with plaintiffs' damage if they should finally prevail. The judge 
correctly preserved the matter intact until the suit can be heard upon 
its merits. Restaurant, Inc. v. Charlotte, 252 N.C. 324, 113 S.E. 2d 422; 
Husklns v. Hospital, 238 N.C. 357, 73 S.E. 2d 116 (Interlocutory in- 
junctions) ; C'linard v. Winston-Salem, supra; Advertising C'o. v. 
Asheville, 189 N.C. 737, 128 S.E. 149; Llfarshall v. Commissioners, 89 
N.C. 103; Ohio Oil Co. v. Conway, 279 U S .  813, 73 L. Ed.  972. 

The sole question presented t o  the judge on the show cause order was 
whether an  interlocutory injunction should be granted until the hear- 
ing on the merits. Judge Copeland granted the interlocutory injunction 
upon a showing of equitable grounds for injunctive relief, and then 
went further and concluded as  a matter of law tha t  the challenged 
portior? of the Charlotte city code "violates constitutional provisions 
pleaded in the complaint." 

Carbide C'orp. v. Davis, 253 N.C. 324, 116 S.E. 2d 792, quotes 16  
C.J.S., Constitutional Lam, sec. 95, as  follows: " 'The constitutionality 
of a statute will not be determined on the question being raised in a 
collateral proceeding, or on preliminary motions, or interlocutory or- 
der " ' * ' " 

This c o u r t  said in Patterson v. Hosiery Mills, 214 N.C. 806, 200 
S.E. 906: 

"The judge hearing the order to show cause why the injunction 
should not be continued t o  the hearing had no jurisdiction to hear 
and determine the controversy on the merits, and his findings of 
icct and conclusions of law were but  instruments of decision in 
t!le mntter before him. These findings and conclusions were not 
authoritative as 'the law of the case' for any other purpose, and 
the judgment or order was not res adjudicata on the final hearing 
in the court below, and was not invested with tha t  character by 
any action or nonaction by this Court on appeal. North Carolina 
Practice and Procedure, RIcIntosl~, page 993, section 876." 

See Durham v. Public Service Co., 257 K.C. 546, 559, 126 S.E. 2d 315, 
324-5. 

This Court said in Huskins v. Hospital, supra: 

"7. The findings of fact and other proceedings of the judge who 
hears the application for an interlocutory injunction are not bind- 
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ing on the parties a t  the trial on the merits. Indeed, these findings 
and proceedings are not proper matters for the consideration of the 
court or jury in passing on the issues determinable a t  the  final 
hearing. Branch v. Board of Education, supra (230 N.C. 305, 53 
S.E. 2d 435) ; Grantham v. S u n n ,  188 K.C. 239, 124 S.E. 309; 
Hudnell v .  Lumber Co., 180 S . C .  48, 103 S.E. 893." 

I n  Carbide Corp. v .  Davis, supra, the fourth headnote in our reports 
reads : 

"In an action to restrain the violation of the North Carolina 
Fair Trade Act, i t  is error for the court upon the hearing of an ord- 
er to show cause why the temporary restraining order theretofore 
issued should not bs continued to the hearing, to  dissolve the 
temporary order on the ground of the unconstitutionality of the 
statute, since constitutional questions were not before the clourt on 
the hearing and could be concluded only by a final judgment on 
the merits allowing or denying a permanent injunction." 

The constitutionality of a statute or ordinance should not be decided 
in an interlocutory injunction on pleadings and an ex parte affidavit, 
but should be determined a t  the hearing on the merits, when all the 
facts can be shown. The judge's conclusion of law tha t  the challenged 
section of the Charlotte city code "violates constitutional provisions 
pleaded in the complaint" is not res judicata on the final hearing on 
the merits, and is not, as well as the findings of fact, a proper matter 
for consideration of the  court or jury in passing on the issues for de- 
cision a t  the hearing on the merits. It is to be understood tha t  nothing 
herein stated shall be construed as  the expression of an opinion as to 
whether or not the challenged section of the Charlotte city code is 
constitutional or unconstitutional. This is a matter for the superior 
court on the final hearing on the merits, when all the evidence has been 
presented. 

Thn admissions in the answer of facts alleged in the complaint and 
the uncliallcnged findings of fact support the conclusions of law and 
the order granting the temporary injunction entered pursuant thereto, 
and no error of law appears upon the face of the record propcr. The 
temporary injunction issued below is 

Affirmed. 
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BLUE RIDGE ELECTRIC MEMBERSHIP CORPORATION V. DUKE POW- 
ER COJIPAST, DEFESDAKT AND CHARLES A. CURTIS ASD WIFE, 

BERTIE H. CURTIS, ADDITIONAL DE~FENDANTS. 

(Filed 12 December 1962.) 

1. Electricity § 2- 

The court will take judicial notice that  a contract between a power 
cirmpaay and an electric membership corporation is in the form approred 
by the Ctilities Commission and therefore equiralent to an order of the 
Conmission subject to its right to revien7, reroke, or remand. 

2. Same- 
The light of a person seeking el~xtr ical  service to choose between 

competing vendors should not be denied except for some cogent reason. 

Plaintiff membership corl?oration and defendant p o ~ e r  company had 
cvn~tructcd their r r s l ~ e c t i ~  cL transllliszior~ lines, one approaching the other 
a t  a 43 d e g ~ e e  angle and terminating 350 feet from the other. Held: Under 
the proriaions of the contract between the parties that neither should 
furnish electricity to premises capablc, of being serred by secwndary lines 
not c\cec~dmg YUO feet from existing transmission lines of the other, 
escept if ordered by duly constituted author it^, the owners of premises 
witliin 300 feet of the existing transmission lines of both are entitled to 
select either vendor, regardless of which transmission line was first 
constructed. 

APPEALS by defendamt and additional defendants from Froneberger, 
J., February 1962 Term of CALDWELL. 

Thib action was begun 11 September 1961. Plaintiff asked for in- 
junctive relief preventing defendant Power Co. from selling electric 
current to the owners of four homes situate on the northeast side of 
U.S. 321. One of these properties is now owned by the additional de- 
fendants Curtis, who were permitted to come in as defendants to  
challenge the right of plaintiff to the relief sought. 

Plaintiff is a corporation created pursuant to trhe provisions of c. 
117 of the General Statutes. It purchases and distributes electric cur- 
rent fs its members in Caldwell and adjoining counties. 

Power Co is public utility generating and selling current a t  whole- 
sale and retail. Plaintiff is one of its customers and has been for more 
than twenty years. Plaintiff purchases current from Power Co. under 
contracts containing the following provision: 

"Neither party shall furnish or offer to furnish electric energy to  
anyone> who, a t  the time of the proposed service, is receiving electric 
service from the other, or whose premises are capable of being served 
by the existing facilities of the other without extension of its distri- 
bution system other than by the construction of secondary lines not 
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exceeding 300 feet in length, nor shall either party unless ordered so to 
do by a properly constituted authority, duplicate the. other's facilities, 
except insofar as  such duplication shall be necessary in order to t r m s -  
rnit electric energy between unconnected points on its lines.'' Plaintiff 
alleged the sale by Power Co. to  the named property owners violated 
the quoted provision of the contracts, which had been approved by 
the North Carolina Utilities Commission. 

Power Co. admitted it was selling current to  plaintiff pursuant to  
the contracts containing the quoted provision. It denied the contracts 
had been approved by the Utilities Commission and denied tha t  the 
sales of current to  the named property owners were prohibited by the 
contracts between plaintiff and Power Co. It sought an affirmative 
adjudication with respect to its right to sell to  the owners of the four 
homes. 

Additional defendants Curtis alleged: Their home could be con- 
veniently served by plaintiff or Power Co. Their home was within 300 
feet of the distribution lines of plaintiff and defendant Power Co. They 
did nct want to become a member of plaintiff, but desired to pur- 
chase current from Power Co. 

Thc parties waived a jury trial. They stipulated the facts except 
facts relating to past conduct of plaintiff and Power Co. asserted by 
Powei. Co. 2s a practical interpretation of the quoted portion of the 
contract affording i t  the right to serve defendants Curtis and the other 
property owners. 

The court found there had been no interpretation of the contract by 
the parties with respect to the question presently presented. On this 
finding and the facts as  stipulated, it concluded Pon.er Co. could not 
serve the o1rners of the four homes. It permanently enjoined Power Co. 
from servinz defendants Curtis and the three other property owners. 
Power Co. and defendants Curtis excepted to the findings and conclu- 
sion; and appealed. 

Claude F.  Sezla and Dickson IT7hisnant f o ~  p1ainti.f appelke .  
T o m s e n d  and Todd b y  F o l g ~ r  Tozcnsend,, C a d  Horn,  Jr.,  and 

TYillianz I .  IFnrd, Jr., for appellant Duke  P o ~ e r  Company.  
A. R. Crisp for defendant appellants Curtis. 

R O D X ~ X ,  J.  Contracts between public utilities and membership 
corporations containing provisions restricting the right of one of the 
contracting parties to provide service to applicants have fertilized 
the field, end controversy thrives. Membership Corp. v. Light Co., 
255 3 .C .  258, 120 S.E. 2d 749; Power Co. v. Membership Corp., 253 
N.C. 596, 117 S.E. 2d 812, s.c. 256 N.C. 62, 122 S.E. 2d 782; Member- 
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ship Corp. v. Light Co., 253 X.C. 610, 117 S.E. 2d 764, S.C. 256 N.C. 
56, 122 S.E. 2d 761; Montana-Dakota Util. Co. v. Williams E.  Coop., 
263 F. 2d 431, 70 A.L.R. 2d 1318; Pennsylvania W .  & P. Co. v. Con- 
solidcted G., E.  L .  & P. Co., 184 I?. 2d 552. Kot only are the courts 
called upon to construe and pass upon the validity of such contracts, 
but utility commissions are called upon to nccord to prospective con- 
sumers the right to select be tmen  coinpeting vendors. See Pee Dee 
E. M .  Corp. v .  Duke Power Co., decided by our Utilities Commission 
31 January 1961, reported 37 PUR. :3d 407. 

The contract we are now called upon to interpret was considered 
in Power Co. v. Membership Corp., supra. We then said i t  was binding 
on the parties because approved by the Utilities Commission. The 
statement there made was based on judicial admislsions. It now ap- 
pears the contracts relied on have not been formally approved by the 
Commission; but we take judicial notice of the fact tha t  they are in 
the form approved by our rt i l i t ies Cornmission subject to complaint 
and hearing and as such, the equivalent of an order of the Commission, 
subject, of course, to the right of the Commission to review, revoke, or 
amend. Pee Dee E. M .  C'orp. v. Duke Power Co., supra. 

Since the court found tha t  the parties have not, by past conduct, 
intentionally interpreted the contract, we must interpret i t  in the light 
of the stipulated and admitted facts. 

I n  addition to  the facts already stated, the parties stipulated and 
the court found these facts: (1)  Plaintiff, in 1955, extended its dietri- 
\bution line on the southeast side of U.S. 321 to provide eleotricity to 
the Caldwell Agricultural Fair. (2)  I n  1958 Power Co. extended its 
distributioii system to serve a house to be built by Raymond Craig. 
This extension did not parallel plaintiff's lines but approached plain- 
tiff's lines a t  an  angle approximating 45 degrees. It terminated 350 
feet from plcintiff's line. (3)  Residences now owned by Perry Triplett, 
Harojd Been, Charles Curtis, and W. L. Thompson were constructed 
in 1961. Each of these homes is within 300 feet of plaintiff's dis- 
tribution line constructed in 1955 and Power c o . ' ~  line constructed in 
1938. All s re  in a rural area of Caldwell County. (4) .  Pomer Co., a t  
the rcquest of the owners, connected its service lines to  each of these 
residences and was furnishing them with electric current prior to the 
institution of this action. Both plaintifl and Power Co. are capable of 
rendering electric service to  anyone they are permitted to serve legally 
under the contracts betmeen the parties. 

The record does not disclose whether plaintiff was requested and 
refused to extend its distribution line so as to  serve the house to be 
built by Raymond Craig in 1958. Significantly, plaintiff does not 
suggest tha t  Power Co, violated the letter or spirit of its contract in 
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1958 when i t  extended its distribution line for the purpose of pro- 
viding current to the Raymound Craig property. 

TV11:tt t h m  are the rights as well a s  the duties of plaintiff and de- 
fendant Power Co.? No answer should be given without thoughtful 
consideration of the rightls of those for whose benefit Membership 
Corp. and Power Co. were created and now exist. Unless compelled 
by some cogent reason, one seeking electric service should not be de- 
nied the right to  choose between vendors. I t  is well settled tha t  a 
public utility such as Power Co. cannot, without express govern- 
mental authority, cease to provide the services for which i t  was 
created. Utzlities Comm. v. Casey, 245 N.C. 297, 96 S.E. 2d 8 ;  Sweet- 
heart Lake, Inc. v. Light Co., 211 K.C. 269, 189 S.E. 785; Montana- 
Dakota UtiL. Co. v. TViLlzams E.  Coop., supra; 36 Am. Jur ,  573. 

Here the contracting parties recognized this salutary principle by 
inserting in the contract the clause giving "constituted authority" 
bhe power to compel service notwithstanding the agreement not to  
duplicate service. The contract does not say, as plaintiff would in- 
terpret it, tha t  the party who first builds a distribution line shall have 
the exclusive right to serve all potential custon~ers, bhen in existence 
or thereafter created, who are within 300 feet of i ts  line. The right 
to serve depends on conditions existing a t  the time the service is 
sought. Wlxn a residence is constructed midway between two dis- 
tribution lines more than 300 feet apart, such residence is, in the 
language of the contract, "capable of being served by the existing 
facilities of the other (either) without extension of i ts  distribution 
systelr, other than by the construction of secondary lines not exceed- 
ing 300 feet in length. . ." 

The distribution line mas contructed in 1958 to serve Raymond 
Craig, then without service. This construction was not prohibited by 
the contract. Under such circumstances, neither party would be pro- 
hibited from subsequently serving any customer within 300 feet of its 
existing distribution line. I n  reaching this conclusion me have not over- 
looked plaintiff's assertion tha t  the opposite conclusion was reached 
when we were called upon to interpret a similar contract in Member- 
ship Corp. v. Light Co., supra. What  is here said is not in conflict 
with the conclusion then reached. The differing results are due to dif- 
ferences in the factual situationq. There Light Co.'s transmission line 
was crossing Membership's transmission line, necessarily bringing the 
two transmission lines within 300 feet of each other. There Light Co., 
presumably in recognition of the proximity of the transmission lines, 
disclaimed any right to retail current from the interconnecting line. 
There no one was demanding service from either of the parties. 
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Sir~re the home owners, exercising their rights, had requested and 
mere being served by Power Co. as permitted by the contract between 
the t n o  distr~butors, the court erred in requiring Power Co. to dis- 
continue that  service and in forbidding fulture service to parties within 
300 feet of Power Co.'s transmission line. Parties in rural areas living 
within 300 feet of two transmission lines vihicli are separated by more 
than 300 feet may purchase current, from either. Since defendants 
Curtis and others had elected to purchase current from Power Co., 
wlii~li  11ad tli13 riglit to serve, the court sliould have enjoined plaintiff 
from interfering with the contracts between Power Co. and its custo- 
mers. 

Reversed. 

CORNELIUS N. SINODIS AXD NICHOLAS J. FERM\ISNIDES, T/A LAS 
TrAGAS ISR', PC~ITIONEK V. STATE BOARD O F  ALCOHOLIC COSTROL, 
JIhLT BEVERAGE DIVISIOx, RESPOXDENTS. 

(Filed 12 December 1962.) 

1. Constita~tional Lam § 24; Intoxicating Liquor a 2-- Htkaring by ex- 
ainincr f o r  State Board of Alcoholic Control satisfies requirements of 
due process. 

A hearing by an examiner for  the State Alcoholic Control Board, 
nx le r  prorisions of statute and the rules promulgated pursuant thereto, 
of which ht~aring the permittee is giwn notice, is represented by counsel, 
introdnccs evidence, cross-examines the adverse witnesses, all witnesses 
b e h g  m o r n ,  with right to object and except to any ruling and argue the 
m n t i e ~ ,  i s  11cld sutikien; to meet the rerlnireinents of due process of law, 
G.S. 18-13:, G.S. 18-137, G.S. 18-138, G.S. 143-306, and, in the absence 
of a request by the permittee for a copy of the examiner's summary of 
the ev;tlexce and his lecoinnlendecl iindinqs of fact, permittee may not 
coniplain that he was  not furnished a copy of the exalniner'q report be- 
fore rrriew by the State Board. Constitution of North Carolina, Art. 1, 
$ 17. 

2. Intoxicating Liquor S 2- 
The holder of a permit to sell nlalt bererages is entitled to a copy 

of the Endings and rcconin~endations of the esaminer for the State Alco- 
holic Control Board only 11pon his rtquest, and in the absence of such 
ryncs:, the State is not under duty to serve respondent Kith such copy. 

3. Same; Administrative Law § 4- 
The holder of n permit to sell malt bererages is entitled, after a hearing 

b r  a n  esn iu inc~  for the Board of charges of violations of  la^^ warranting 
a revocation of permit, to reqaest a hearing by the Board, and when he 
does not request such hearing after notice of the date the Board n~ould 
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consider the matter, his application for judicial review under G.S. 
143-307 must be dismissed for failure to exhaust available administrative 
remedies. 

APPEAL by respondents from Clark (Edward B.), S.J., M a y  As- 
signed Civil Term 1962 of TAKE. 

Petitioners held a permit to sell malt beverages for consumption on 
their premises k n o n  as Las T7agas Inn. On 30 M a y  1961 the ohair- 
man of the State Board of A41coholic Control (hereafter Board) notified 
petitioners they were charged with violations of G.S. 18-78 and 78.1, 
which, if established, mould warrant revocation of their permit. The 
notice fixed tlie time and place for hearing the charges. Petitioners 
were inforaed they might offer evidence, and the evidence given 
a t  tlie hearing would be transmitted to tlie Board for appropriate 
action. The notice specifically stated i t  was given as required by G.S. 
18-13:, 

Thc assistant director conducted a hearing a t  the time and place 
fixed in the notice. Evidence sufficient to establish the sale of beer 
t o  an intoxicated custoiner named in the charges and failure of li- 
censees to properly supervise the operation of their business was 
offered by respondents. 

Petitioner Fermanides testified a t  the hearing. Petitioners were 
represented by counsel. Other witnesses testified for petitioners. Ad- 
verse witnesses were cross-examined. 

After the evidence was concluded, counsel for petitioners argued the 
cause of his clients. The hearing examiner then inquired if there was 
anytiling further, and, receiving a negative reply, he said: "The evi- 
dence taken here today in this case will be presented to the State 
ABC Board a t  its nest regular meeting which is now scheduled for 
July 7 .  At tha t  time the Board will review the evidence taken here 
today. They will make their decision, and the Chairman of the State 
ABC Board will notify Mr. Fermanides and Mr. Sinodis by mail in 
regards to their decision and d l  send you a copy." 

The hearing examiner transmitted the evidence, tentative findings, 
and lecommendations to the Board. At  its meeting on 7 July 1961 the 
Boslrci reviered the evidence taken by the hearing examiner, found 
as a fact that  petitioners had violated the statutory prorisions as 
charged, and thereupon suspended the permit to sell malt beverages 
for a period of 43 days, effective July 21, 1961. 

In  due time petitioners filed a petition for judicial review as per- 
mitted by 3 . S .  143-306 e t  seq .  I n  their petition for review they assert 
they ]:ad no opportunity to see the hearing comn~issioner's summary 
of the evidence and his reconmlended findings of fact nor to appear 
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before the Board before i t  acted, and for these reasons the statutory 
proceeding which permits revocation or suspension of license for 
the sale of malt beverages violates the provision of the Constitution of 
North Carolina and the Constitution of the United States '.for the 
reason the same denies tlie petitioners hcrein a proper hearing as re- 
quired by the due process clauses of the constitutions." 

Respondents filed certified copy of the entire record, including the 
testimony talien a t  the hearing conducted by the assistant director 
consisting of questions and answers. 

Judge Clark reviewed t*he record as certified by the Board. After 
reciting the facts stated above, he found petitioners were not furnished 
a copy of the hearing officer's proposed findings nor were they af- 
forded an opportunity to appear before tlie Board to argue the facts 
and law. 

The court, being of the opinion tha t  the statutes authorizing the 
suspension or revocation of permits to sell malt beverages were un- 
consttutionnl, entered judgment dismissing tlie proceedings against 
petitioners. Respondents excepted and appealed. 

Bailey and Dixon b y  J .  R u f i n  Bailey for petitioner appellees. 
Attorney Gen,eral Bruton and S t a f f  Attorney Sanders for respondent 

appellants. 

RODMAN, 3. The factual situation disclosed by this record does not 
require an answer to the question: May a permit to sell intoxicating 
beverages be suspended or cancelled ~ i t h o u t  notice and hearing? Seem- 
ingly, a nmjority of the courts, when called upon to decide, have an- 
swered in the negatire. See Annotation entitled "Right to hearing be- 
fore rcvocntion or suspension of liquor license," 35 A.L.R. 2d 1067. 30 
An1. ,Jur. 638. 

Tlic Legislature of 1933 declared the policy of this State on the 
revocation of licenses for the sale of beer. It said such a license could 
be revoked only ('after the licensee has been given an opportunity 
to be heard in his self-defense." c. 319, sec. 15, P.L. 1933. The policy 
then declu-ed with respect to the revocation or suspension of permits 
t o  sell beer has been expressed in more detail in subsequent legislation. 
The r g h t  of a permittee to a hearing on charges warranting a sus- 
pension or revocation now appears as G.S. 18-135 and 137. These were 
sections 6 and 8, c. 974, S.L. 1949. The rights given by those statutes 
were supplemented by c. 1094, S.L. 1953, now G.S. 143-306 et  seq., 
giving those adversely affected by administrative decisions the right t o  
judicid review. 

Since the statutes expressly accord the permittee the right to n 
hearing, the only questions for determination are: (1) What  kind of 



N.C.] FALL TERM, 1962. 285 

hearing does tahe statute contemplate? (2) Have petitioners been de- 
nied a hearing of the kind contemplated by the statute? 

The 1949 Legislature, when i t  wrote the present statutes, might 
not have been familiar with the Ianguage of Chief Justice Hughes in 
Morgan v. U.S., 298 US. 468, 80 L. ed. 1288, but we think i t  intended 
t o  p r o ~ i d e  a hearing of the kind described by him. He  said: "The re- 
quirement of a 'full hearing' has obvious reference to the tradition of 
judicial proceedings in which evidence is received and weighed by the 
trier of the facts. The 'hearing' is designed t o  afford the safeguard 
tha t  the one who decides shall be bound in good conscience to conslder 
the evidence, to be guided by that  alone, and to reach his conclusion 
uninfluenced by extraneous considerations which in other fields might 
have play in determining purely executive action. The 'hearing' is 
the hearing of evidence and argument. If the one who determines the 
facts vhic'l underlie the order has not considered evidence or argu- 
ment, it is manifest tha t  the  hearing has not been given. . . .That  duty 
cannot be performed by one who has not considered evidence or argu- 
ment. It is not an impersonal obligation. It is a duty akin to tha t  of 
a judge. The one who decides must hear. 

"Tlxs necessary rule does not preclude practical administrative pro- 
cedure in obtaining the aid of assistants in the department. Assistants 
may prosecute inquiries. Evidence may be taken by an examiner. Evi- 
dence thus taken may be sifted and analysed by competent subordi- 
nates. Argument may be oral or written. The requirements are not 
technical. But  there must be a hearing in a substantial sense. And to 
give the substance of a hearing, ~ h i c h  is for the purpose of making 
detel-minations upon evidence, the officer who makes the determinations 
must consider and appraise the evidence which justifies them. Tha t  
duty undoubtedly may be an onerous one, but the perfor~nance of it 
in a substantial manner is inseparable from the exercise of the import- 
an t  aui hority conferred." 

The philosophy expressed in the first Morgan appeal was adhered to 
by the Supreme Court ~vhen the case was again before it. See Morgan 
v. US., 304 U.S. 1, 82 L. ed. 1129. Similar views are expressed in F i f t h  
Street Pier Corp. v. City of Hoboken, 126 A. 2d 6, (N.J.), and Maxza 
v. Cavicchia, 105 A 2d 545 (N.J . ) .  

The statute, G.S. 18-137, requires notice of the time and place for 
the hearing with an opportunity to offer evidence and to be represented 
by counsel. The charges must be specific. Permittee must have a t  least 
ten days to prepare his defense. 

The  Board, acting pursuant to the authority conferred by G.S. 
18-138, promulgated rules governing hearings. Copies of these rules 
were, a s  required by G.S. 143-195, filed with the Secretary of State 
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on 20 September 1956. The  rules expressly require witnesses to be 
sworn. Permit,tee may object and except t o  any ruling, including the 
admission and exclusion of evidence. The exceptions so taken are a 
par t  of the record which the Board must consider. Argument, either 
oral ur written, may be made. If the argument is oral, permittee may 
require i t  to be recorded and transmitted to the Board as a part of the 
record Rule 5 .  

The record is submitted to the Board "for approval, modification or 
rejection as the Board ntay find t o  be justi f ied b y  t h e  record." (Em- 
phasis supplied) Rule 8. Rules 12 and 13 prov~de :  

"12. TJ7hen an applicant or perm~ttee  makes written request for an 
additional hearing before the full Board, the Chairman shall cause 
him tc  be given a t  least ten days written notice of the  time and place 
of a Board meeting a t  which he may be heard. 

"13. Upon such hearing, the Board shall consider the record of 
the hearing before the hearing officer and may take such additional 
evidcuce for or against the applicant or permittee as  may be presented. 
The Board may limit the introduction of evidence which is irrelevant 
or immaterial or which is merely cun~ulative and may limit the time 
perm~tted for oral argument. All testimony shall be taken under oath 
or affirmation and recorded. All objec4ons to  evidence or procedure, 
rulings thereon, and exceptions thereto shall be entered in the record." 

I n  our opinion the rules as promulgated correctly interpret the 
statute. They accord a permittee full opportunity t o  show want of 
merit in the charges which, if true, would warrant revocation of his 
pernut. 

We find nothing in the record which justifies the contention that  
petitioners have been denied a hearing of the  kind contemplated by the 
statute and PI-ovided for by the rules of the Board. True, the record 
does not shorn tha t  petitioners TTere sent a copy of the hearing ex- 
amincr's recommended findings and action which he thought the Board 
ought to take;  but the record is barren of any suggestion tha t  petition- 
ers ever requorted a copy of the proposed findings or recommendations. 
They knew  hen the Board would oonsider the transcript and act 
thereox. It is, we think, implicit in the rules tha t  if petitioners had re- 
quested a copy of the proposed findings or the evidence before the 
Board acted, their rcquest n-ould 1 1 % ~  e been complied with. h l l  they 
\\-ere entitled to was a copy, if requested. No burden rested on the 
Stnte lo r u : ~  petitioners down and furnish then1 with something with- 
out binding force, not requested, and probably not wanted. The failure 
to fuil~isli \ ~ i t h o u t  a request cannot be held violative of due process or 
our st,ctutes providing for a hearing. For a similar result, see Dami v. 
D e p a r t m e n t  o f  Alcohol ic  B e v e r a g e  C o ? z t ~ o l ,  1 Cal. Rptr.  213. 
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Petitioners did not request a hearing by the Board-a right express- 
ly accorded them. Hence their application for judicial review must be 
dismissed. Only those who have exhausted their administrative reme- 
dies can seek the benefit of the sttatute. G.S. 143-307. Warren V .  R.R., 
223 X.C. 8-13, 28 S.E. 2d 505; I n  re Wright, 228 N.C. 301, 45 S.E. 2d 
370; I n  re Enzployment Security Commission, 234 N.C. 651, 68 S.E. 
2d 311; Carson v. Board of Educatio?~ of McDowell County,  227 F 
2d 789; Carson v. btiadick, 238 F 2d 724. 

Reversed. 

GEORGE W. HARTLEY r. NORTH CAROLINA PRISON DEPARTMEST. 

(Filed 12 December 1962.) 

1. Master a n d  Servant § 83- 
The Workmen's Con~pensation Act provides for recovery for  injuries 

by accident arising out of and in the  course of employment, irrespective 
of any negligence on the par t  of the  employee, and while the intentional 
violation of a n  approred safety rule of which the  employee had prior 
notice warrants reduction of the amount of the award, the only com- 
l?lete clefenbe is tha t  the accident resnlted from the in to~ ica t ion  of 
the e11i1)loyee or a n  injury intentionally self-inflicted. G.S. 97-12. 

2. Snme- 
The eridence tended to show that  claimant, in the performance of his 

duty to go to a guc~ril tower outsitle a high wire fence, elected to  
climb orer the  fence rather than go around by the gate, which would 
recluire al~l~rosi:nntely "0 yards of travel, and n-as injured nhen lie 
jwlll~etl fronl tlic to11 of the feucc td aroicl falling therefrom. IIcltl: Tile 
evidence sustains the award of compensation, and the contention that  
c1aima1;t clin~bed the f e w e  for his o\rn couvenience rather than a s  a pa:t  
of his duties is untenable, since the mere fact tha t  a n  employee selcctecl 
the more liazardous route in the performance of his duties does not 
defeat recore:'y. 

APPEAL by Korth Cnrolinn Prison Department from AIalLard, J., 
April-May. 1962 Civil Term, WAKE Superior Court. 

The l)laintiff, George IT. Hartlcy, filed a claiin uridcr the \T'orl;lucn's 
Compensation -4ct alleging he sustained an injury by accident arising 
out of and in the course of his e~nployliient by the Sort11 Cnrollna 
Prison Drpartnlent ns a guard a t  it. Canq) Polk P h o n .  C1lnirm.m 
Bean cf the North Carolina Industrial Comn~ission, as hearing com- 
n~issioner, made findings of fact, among which the f o l l o ~ ~ i n g  are 
pertinent t o  the question involved : 
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" 5 .  That  the plaintiff was employed as a prison guard and tha t  
his duties on November 17, 1960, and for approximately two 
~ e e k s  prior thereto, was to check around the fence and relieve the 
guards in the towers. 
"6. That  the plaintiff's place of en~ployment was in the industrial 
area a t  Camp Polk Prison in h'ortliwest Raleigh. 
"7, Tha t  the industrial area of the prison was surrounded by a 
fence approximately 5,000 feet in length; tha t  this fence was a 
non-climbable fence with five strands of barbwire stretched on the 
top; that  the barbwire was on a triangle-shaped frame; tha t  the 
inesh in the fence was approximately two inches square; tha t  the 
mesh par t  of the fence was approximately seven feet high; tha t  
tlie guard towers are located just outside the fence in strategic 
points around the fence so tha t  the guards would have view of the 
entire area of the prison surrounded by the fence. 
"8. T h a t  on November 17, 1960, about 2:30 P.M., because of 
no toilet facilities in the tower the plaintiff was called to relieve 
a guard in one of the towers; that to relieve the guard i t  would 
be necessary for the plaintiff to walk about 300 feet to a gate, but 
instead of going to  the gate tlie plaintiff started to climb over 
the fence; tha t  he climbed up on top of the fence and lost his 
balance and jumped off t o  keep from falling, injuring his feet. 
"11. Tha t  the plaintiff sustained an injury by accident arising 
out of and in the  course of his employment with defendant, as 
set out in finding of fa~ct no. 8 ;  that  as a result of said accident 
on November 17, 1960, plaintiff was tenlporarily totally disabled 
from November 18, 1960, to August 23, 1961, and ha~s a 40 per 
cent permanent partial disability to  each foot as  a result of said 
injury." 

Tlic record recites as one of the conclusions of law: ('There is con- 
flicting testimony in this case. The plaintiff testified tha t  i t  had been 
customary for the employees to  climb the fence in the same way and 
manner the t  he was climbing the prison fence a t  the time he was in- 
jured, while on the other hand the superintendent of the prison testi- 
fied that i t  was against the rules for tlie enlployees to climb the fence 
and tha t  to his knowledge the employees had not cliinbed the fence." 

Chairman Bean entered an avard  allowing compensation. Upon 
application for review, the full comnlission adopted the Chairman's 
findings and affirmed the award. The superior court, on appeal, also 
~ffirmed. The Xorth Carolina Prison 'Dcpartinent appealed. 
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Thomas Wade Bruton, Attorney General, Richard T. Saunders, 
Staff Attorney, Ted C. Brown, Staff Attorney for the State. 

Brooks & Brooks by Eugene C.  Brooks, III, for plnzntiff appellee. 

HIGGINS, J.  The appellant argues the award should be disalloaed 
for that the employee's injury did not arise out of and in the course of 
his employment. It contends the claimant climbed the fence for his own 
convenience rather than as a part  of his duty. Lkppellant further 
contends the conclusions of law are contrary to, and not supported 
by, the evidence. 

According to  all the evidence the employee's duties required him 
to work within the enclosure except when he was called to  relieve a 
guard stationed in a tower on the outside. When guard Prevatte called 
for relief, Hartley, whose duty i t  was to  answer the call, was on the 
inside of the fence near the tower where Prevatte was stationed as  a 
guard. Hartley could get to  the toxer  by walking one hundred yards 
along the inside of the fence to a locked gate and have the guard from 
a nearby tower unlock i t  and let him through. He  could then return 
on the outside of the fence to Prevatte's tower, a few feet from, but 
on thc other side of the fence from the point where Hartley received 
the call. Instead, he undertook to climb the fence, fell or jumped, and 
was injured He  testified: '(Rlr. Prevatte asked me to relieve him . . . 
I started over the fence . . . I lost my balance and i t  was either jump 
or fall I had gone over tha t  fence before for the same purpose to 
relieve the guard . . . I don't remember how many occasions . . . I 
know about other guards crossing the fence." 

Prevatte testified, and Rlajor Lennon, the institutional head of the 
camp, admitted: "After Mr. Hartley fell, the guard and the doctor got 
to him by climbing the fence." 

The evidence abundantly supports the finding tha t  Hartley mas 
injured in attempting to go to the ton-er to  relieve guard Prevatte. 
I n  fact, the evidence permits no other conclusion. I s  compensation 
defeated because he atteiiipted to cross the fence rather bhan go to 
the nearest gate, have a guard from the tower unlock the gate for 
him, then return on the outside of the fence to a point just a few feet 
from whera he started? I n  a negligence case contributory negligence is 
a defense. FJut not even gross negligence is a defense t o  a compensation 
claim. Only intoxication or injury intentionally inflicted will defeat n 
claim. .4n intentional violation of an approved safety rule of which he 
had prior notice mill not defeat, but will only reduce the amount of an 
award. G.S 97-12 provides: "No compensation shall be payable if the 
injury or death was occasioned by the intoxication of the employee or 
by the willful intention of the employee to injure or kill himself or an- 
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other. When the injury or death is caused by the willful failure of the 
employer to comply with any statutory requirement or any lawful order 
of the Commission, compensation shall be increased ten per cent. When 
the injury or death is caused by the willful failure of the employee to 
use a safety appliance or perform a siatutory duty or by the willful 
breach of any rule or regulation adopted by the employer and approved 
by the Commission and brought to the knowledge of the employee prior 
to the i~zjury, compensation shall be reduced ten per cent. The burden 
of proof shall be upon him who claims an exemption or forfeiture under 
this section " (emphasis added) 

The evidence does not suggest tihat Hartley was either intoxicated 
or that  he intentionally injured himself. H e  was injured while going 
to the relief of a guard, which was a par t  of his assigned duty. I n  
crossing the fence and saving approxiinately 200 yards of travel, he 
n.ns following a course which he and others before him had followed. 
On the very occasion of his injury, the doctor and the guard called to 
his assistance also crossed the fence. 

"It is generally conceded by all courts tha t  the  various compen- 
sation acts were intended to  eliminate the fault of the workman as  a 
basis for denying recovery." Chambers v. Oil Co., 199 N.C. 28, 153 
S.E. 594; Michauz v. Bottling Co., 205 N.C. 786, 172 S.E. 406; Rowe 
v. Rowe-Coward Co., 208 N.C. 484, 181 S.E. 254 (citing 243 U.S. 210). 
"We do not think compensation shoulcl be denied his dependents be- 
cause he made an error of judgment and attempted to use a more haz- 
ardous means of transportation, . . . nor because in so doing lie violated 
a rule m-hich was not always observed by the employees." Archie V .  

Lumber Co., 222 N.C. 477, 23 S.E. 2d 834 (citing many cases). (The 
dissent involved the question of outside transportation t o  and from 
work.) 

"Negligence is not a defense to a compensation claim. 'The negli- 
gence of the employee, however, does not debar . . . compensation for 
an  injury by accident arising out of and in the course of his employ- 
ment. The only ground set out in the statute upon which compensation 
may be denied on account of the fault of the employee is when the in- 
jury is occasioned by his intoxication or willful intention to injure 
himself or another.' " dllred v. Allred-Gardner, Inc., 233 N.C. 554, 117 
S.E. 2d 476. 

The findings and conclusions of the Industrial Commission and 
approved by the superior court are amply supported by the evidence. 
To  adopt the appellant's view would require a narrow and strained con- 
struction not permitted by the terms of the Workmen's Compensation 
Act. (,It is generally held by the courts tha t  the various Compensation 
Acts of the Union should be liberally construed to the end tha t  the 
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benefits thereof shall not be denied upon technical, narrow and strict 
interpretation." Johnson v. Hosierg Co., 199 N.C. 38, 153 S.E. 591; 
Guest  v. Iron and Afetal  Co., 241 X.C. 448, 85 S.E. 2d 596; Hardy v. 
Small ,  246 Y.C. 581, 99 S.E. 2d 863; Kel lams v. X e t a l  Products, Inc., 
248 K.C. 199, 102 S.E. 2d 841. 

The essence of the story in this case may be told in fen7 words: 
Usually the idea of a short cut is attractive. Sometimes i t  is dangerous 
To  follow the appellant's contention mould require us t o  hold that  
contributory negligence in this case is a complete defense. Our cases 
construing the A c t  hold to the contrary. The judgment of the Superior 
Court of Wake County is 

Affirmed. 

L1LLIA.R' KEY v. WILLIAM THOMAS WOODLIEF. 

(Filed 12  December 1962.) 

1. Automobiles 5 38; Evidence 5 15- 
D7here a witness testifies that he saw the lights of a n  approaching 

vehicle but does not state that he had observed the movement of the 
lights for any length of time or that  he had more than a fleeting glance 
a t  them, the witness fails to qualify himself to testify as  to the speed of 
the aprroaching vehicle, and his testimony as  to speed is without pro- 
bative force and is incompetent. 

2. Evidence 55 28, 54- 
When a party elicits testimony from a physician t h a t  he did not know 

whether plaintiff was intosicated and the intoxication of plaintiff relates 
to a collateral matter, the party is bound by the physician's answer, and 
testinlony of another witness that  the physician had made a statement to 
the effect that  plaintiff mas "loaded" a t  the time is incompetent as  
hearsay. 

3. Appeal and  E r r o r  § 41- 

Where the jury answers the issue of negligence in the negative an3  
does not answer the issue of contributory negligence and damages, 
the admission of incompetelit eridence to  the effect that plaintiff was in- 
toxicated a t  the time will not be held for prejudicial error, since such 
evidence relates only to the unanswered issue of contributory negligence 
acd cannot hare affected the answer to the determinative issue of 
negligence, there being ample eridence tending to sho\i. the absence cf 
negligelice on the part of defendant and defendant not having argued or 
coutendecl that the plaintiff was under the influence of liquor a t  the time. 

4. Appeal and  Er ror  5 39- 
The judgment of the lower court is presumed correct and the burden is 
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upon al~pellant to show error amounting to the denial of some substantial 
right. 

APPEAL by plaintiff from Olive, J., April, 1962 Term, RANDOLPH 
Superior Court. 

Civil action to recover danlages pl~intlff  alleged she sustained as a 
result of the defendant's negligent opeintion of his automobile. 

The plaintiff alleged and offered evidence tending to show that  on 
the night of August 6, 1960, just before midnight, she was ~ a l k i n g  
north on the 7,xest shoulder of Highr~ay  No. 220 when the defendant, 
driving liis ~utoinobile south a t  great speed, ran off the paved portion 
of the highway, striking her, and inflicting serious and pern~anent in- 
juries. 

The defendant, by ansn7er, denied all allegations of negligence on his 
par t  alleged the sole cause of the plaintiff's injuries was her own negli- 
gence in sudde~ily stepping in front of his moving vehicle a t  a place 
other than a crosswalk, leaving him insufficient time to avoid the 
accident. By  may of further defense, he alleged the plaintiff's own 
negligence contributed to her injury. 

N r .  C. A. Garner, as a witness for plaintiff, testified he was walking 
with her on the shoulder of the  road. He  saw the lights of the de- 
fendant's vehicle approaching him. "It might have been 100 to  150 
feet away." H e  did not further qualify liimself to testify as to speed. 
He  did not undertake to say tha t  he observed the inovenlent of the 
lights, or tha t  he had more than a fleeting glance a t  them. The court 
susta;ned the ol~jection 2nd refused to permit him to  say tha t  in his 
opinion the vehicle was moving 50 miles per hour. He  admitted on 
cross-examination tha t  the vehicle stopped on the surface of the road 
within 35 or 40 feet beyond the impact. H e  further testified he heard 
the defendant say, "That he didn't know what happened; tha t  he 
didn't see her." 

He  further testified tha t  after the contact Mrs. Key's head was on 
the paved portion of the highway. According to the defendant's evi- 
dence, her head and shoulders were on the pavement. 

The defendant testified he was driving not more than 40 miles per 
hour when he saw hIrs. Key about 40 feet in front and in his lane of 
traffic. H e  applied his brakes, tried to cut to the left, but the right 
side of his vehicle "more or less glanced Mrs. Key, knocking her down." 

After the accident the  defendant's vehicle stopped on the hard 
surface a t  an angle of about 45". The skid marks were only a few 
feet long and all on the surface. Coins and other articles from the plain- 
tiff's purse were on the highway. As a result of the  contact there was a 
small dent in the  chrome border around the right light and a similar 
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small dent in the body near the right door. The defendant and his 
witness testified his vehicle never a t  any time left the hard surface of 
the highway. 

There mas evidence tha t  the plaintiff's witness Garner, who had 
been with her much of the day, was a t  the time of the accident under 
the influence of alcohol. This he denied. The physician who treated 
the plaintiff for the injuiy testified he did not exaimne her "on the 
point of any intoxication" - he did not comment a t  the time about 
the p ~ t i e n t  being "loaded." He didn't know whether she was in- 
toxic,zted or not. 

The highway patrolman who investigated the accident testified 
tha t  he talked to  the plaintiff's witness Garner who stated tha t  
he and Airs. Key were crossing the road and tha t  she was hit by a 
car - she hit him and knocked him clown. He  said he never did see 
the car. The patroinlan testified, over objection, that  he talked w t h  
the physician a t  the hospital while he was treating Mrs. Key and, in 
response to  an inquiiy about her condition, the doctor replied, (' . . . 
she mas loaded." 

The court submitted issues of negligence, contributory negligence, 
and damages. The jury answred  the first issue, no, and left the other 
unanswered. From a judgment dismissing the action, the plaintiff ap- 
pealed. 

Ottway Burton, Linwood T. Peoples, for plaintiff, appellant. 
Jordaa, Wiight, Henson & LSichols, and G. Marlin Evans, by G. 

Marlin Evans, for defendant, appellee. 

HIGGINS, J. The jury's negative finding on the issue of negligence 
ends the case unless the plaintiff is able t o  show reversible error 
on that issue. Any errors involving contributory negligence or damages, 
unless they l i k e ~ i s e  materially affect the first issue, are nonprejudicial. 

The assigned errors requiring discussion are (1) the exclusion of the 
witness Garner's testimony that the defendant's speed was 50 miles 
per hour, and (2) the admission of the  highway patrolman's testimony 
that  the attending physician made the statement while he was treat- 
ing the plaintiff tha t  "she was loaded." 

1. Mr. Garner testified he saw the lights of defendant's vehicle 
when i t  was 100-150 feet away. H e  did not say he observed them 
for any distance. If i t  be admitted a witness may qualify himself to 
testify as  to the speed of an approaching vehicle by merely seeing 
the lights, the  observation must be for such distance as to enable him 
to  do more than hazard a guess as to  speed. I n  this case the witness 
did not qualify himself to testify as  t o  speed. Therefore, the testi- 
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inony mas without probative force, clearly incompetent, and properly 
excluded. Hudson v. Transit Co., 250 N.C. 435, 108 S.E. 2d 900; 
Fleming v. Tzciggs, 214 N.C. 666, 94 S.E. 2d 821; State v. Becker, 241 
N.C. 321, 85 S.E. 2d 327. 

2 .  At the time of tlie mishap the plaintiff and her con~panion 
Garncr were on their way to visit in the home of a relative. It was 
near midnight. They had been together much of the day. The evidence 
strongly indicated tha t  Garner was intoxicated. The  plaintiff denied 
that  she, or Garner to her knowledge, had been drinking. The phy- 
sician who testified for the plaintiff a s  to her injuries mas asked on 
cross-csainination if the plaintiff was intoxicated. H e  stated he did not 
examine her for intoxication and did not know. H e  denied making the 
statement, "She was loaded." The highway patrolman, a witness for 
the defendant, was permitted, over objection, to contradict the doctor 
by testifying the doctor said "shc was loaded." K e  need not quibble 
about the meaning of "loaded." Among the jurors, no doubt a t  least 
one will remember the jingle: 

"When going up or down the road, 
A little jug of liquor makes a big man a load." 

Khether  the plaintiff was "loaded" presented a collateral matter. 
When the doctor denied making the statement the defendant was 
bound by the answer. The testimony of the patrolman as to what 
the doctor said was hearsay and should have been excluded. Gur- 
ganus u. Trust  Co., 246 N.C. 655, 100 S.E. 2d 81; Jones u. Bailey, 246 
X.C. 599, 99 S.E. 2d 768. I-Iowever, was the evidence sufficiently 
prejudicial to  justify sending the case back for a new trial? Did the 
evidence adversely affect the plaintiff's efforts to establish defendant's 
negligence? 

A careful review of the charge on tlie first issue discloses tha t  a t  
no time did the court refer to any contontion or suggestion the plain- 
tiff was drinking. h'ot even Garner's condition was alluded to  as  hav- 
ing any bearing on defendant's negligence. The  only reference t o  in- 
tosication in the charge related to  the issue of plaintiff's contributory 
negligence. The court thus stated the defendant's contentions: ". . . 
That  she was walking along with Garner and tha t  he mas drinking 
and tha t  he and she . . . were not paying attention and that  they 
n-allied right into the lane of traffic." The court stated the plaintiff's 
contentions: ". . . That  you should find from the evidence tha t  she did 
cross the highway carefully, cautiously, lawfully, and that  she was 
normal, tha t  she had not been drinking anything." 

There is no evidence in the record the defendant a t  any time 
argued or contended the plaintiff mas under the influence of liquor. 
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The defendant's contention on the issue of contributory negligence 
was that  Garner n.as drinking. Of this, there was ample evidence. The 
plaintiff was not prejudiced as a result of the contributory negligence 
issue for the simple reason that issue was not answered. If the jury had 
found the defendant guilty of negligence and the plaintiff guilty 
of contributory negligence, a more serious question would be presented. 

The physical evidence strongly corroborated the defendant's con- 
tention tha t  he was not speeding; tha t  he remained in his lane of 
traffic; tha t  the vehicle moved only 35-40 feet after contact; tha t  
i t  v a s  a t  a 43-degree angle to the left, still on the highway; tha t  
all the skid marks mere on the highway; and tha t  dents on the right 
front light and the right side of the car indicated tha t  the plaintiff 
was on the hard surface and the defendant tried, a s  he testified, 
to avoid her by turning to the left. Articles from plaintiff's purse 
rvere scattered on the h i g h ~ ~ a y .  She was partially on the hard surface 
after the impact. The physical evidence, corroborating as i t  did the 
defendant's version of the case, was decisive. The disagreement be- 
tween the highway patrolman and the doctor as  to whether the  latter 
said "she was loaded" was not enough materially to discolor the clear 
stream of evidence favorable to the defendant. 

A presumption exists that  the judgment is correct. Error warranting 
a reversal or a new trial must amount to the denial of some sub- 
stantial right. Rubber Co, v. Distributors, Inc., 236 N.C. 561, 121 S.E. 
2d 508; Jenkins v. Electric Co., 254 N.C. 553, 119 S.E. 2d 767; In re 
Gamble, 244 N.C. 149, 93 S.E. 2d 66; Strong's N. C. Index, V O ~ .  1, 
"Appeal and Error," $8 39-41, and the same sections in  the Supple- 
ment to  Vol. 1. 

The record shows technical error which in view of the whole case 
did not have material bearing on the question of defendant's negligence* 
We conclude there was, in latv, 

No error. 

W I L L I E  EDWARDS CLINE v. CARL C. CLIXE AND 

MYRTLE CLIKE PATTERSOK, EXECUTORS OF ANNIE S. CLINE,  DECEASED. 

(Filed 12 December 1962.) 

1. Quasi-Contracts 3 1- 
Where personal services are  rendered by one party to another with- 

out an express contract to pay for such services, the lam implies a 
promise to pay fair compensatio~l therefor unless the services are  rendered 
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gratuitously or in discharge of some obligation, and failure to establish the 
express contract alleged does not dcfeat recovery on a n  implied promise 
to pay. 

2. Executors and  Administrators § 24c- 
The relationship of mother-in-law and daugh~ter-in-law does not raise 

a presumption that personal services rendered by the one to the other 
were gratuitous. 

3. Same- 
Evidence that a daughter-in-law rendered personal services to her 

mother-in-law in caring for her in her old age and last illness, that 
the mother-in-law made repeated statements that  she intended to pay or 
reu-ard her daughter-in-law for suc11 services by testamentary dis- 
position, ancl that the daughter-in-law expected payment for the services 
is held sufficient to overrule nonsuit in a n  action against the estate of 
the mother-in-law to recover for such services for the three years prior 
to the mother-in-law's death. 

4. Executors a n d  Administrators §S Z4a, 24d; Husband and  Wife § 3- 
The fact that  the husband files claim against the estate of his mother 

for rent and for personal services rendered by his wife to his mother is 
incompetent in the wife's action to recover for the services rendered by 
her in  the absence of evidence that  the wife authorized the husband to 
fiie a clnim in her behalf or fix the amount owing her for such services. 
G.S. 52-10. 

5. Executors and  Administrators § 24d- 
Decedent li7-ed in the home of her son and his wife. The wife brought 

action against the estate to recover for personal services rendered de- 
cedent during the last three years of her life. Testimony of commis- 
sioners who partitioned the land to the son that  they recommended that  
the decedent be given the right to occupy part of the dwelling as  her 
dower i s  held, irrelevant in  the action to recover for the services, there 
ming no claim for rent or suggestion that decedent was wrongfully in 
thc home. 

6. Same; Damages §§ 2, 
The damages recoverable on a n  implied contract to pay for personal 

services rendered decedent is the reasonable market value of such 
services, without considering the financial condition of the recipient or the 
value of such serrices to him, with the burden upon plaintiff to establish 
by evidence facts furnishing a reasonable basis for the assessment of the 
damages according to some definite anti legal rule, and an instruction 
merely that  the jury should answer thf? issue of damages i n  whatever 
amount the jury should find to be the reasonable value of the services 
must be held for error. 

APPEAL by defendants from Olive, J., June 1962 Civil Term of 
CABARRUS. 

Annie S. Cline (hereafter decedent) died testate. Defendantrs quali- 
fied as executors of her will. As the basis for her cause olf action 
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plaintiff alleged: She rendered personal services t o  decedent. The 
services rendered covered a period of several years and continued until 
decedent's death. The services were rcndered pursuant to a contract 
which provided for "suitable compensation to plaintiff for such labor 
and services by a provision for plaintiff's benefit in her (Mrs. Cline's) 
will. . ." The will contained no provision for payment for the services 
rendered. The services rendered during the three years immediately 
preceding decedent's death were reasonably worth $10,800. She asked 
for judgment for this amount. 

Defendants denied tha t  plaintiff had rendered services to decedent 
pursuant to a contract, either express or implied, asserting such 
services as might have been rendered were gratuitous and so under- 
stood to be by plaintiff and decedent. 

The court submitted issues which were answered as  follows: 
"1. Did the defendants' testate, Annie S. Cline, during her lifetime 

enter into 3, contract and agreement with the plaintiff, Willie Edwards 
Cline, as alleged in the complaint? 

"ANSWER :YES 
"2. If so did the plaintiff, Willie Edwards Cline, render services t o  

said Annie S. Cline in good faith, relying on said contract and agree- 
ment with her, a s  alleged in the complaint? 

"ANSWER : YES 
"3. If 53, did the defendants' testate, Annie S. Cline, breach said 

contract as alleged in the complaint? 
".4NSQ7ER : YES 
"4. T h a t  amount, if any, is the plaintiff entitled to recover of the 

defendants? 
"ANSWER: $10,800.00" 

Hartsell,  Hartsell & Mills  b y  Wi l l i ams  L. Mil ls ,  Jr., for plaintiff 
appellee. 

SVilLiams, Wil leford & Boger for de fendant  appellants. 

RODVAN, J. Defendants assign as  error the court's refusal to allow 
their motion to nonsuit. The evidencc was sufficient to permit the jury 
to find these facts: Plaintiff married Charlie Cline, son of decedent and 
R. S Cline, in 1934. R .  S. Cline died prior to  the marriage. Decedent 
and Charlie occupied the same home prior to the marriage. It be- 
longed to R. S. Cline a t  his death. Decedent continued to  live in the  
home with plaintiff and her husband until her death in April 1959. She 
was then cpproaching 90, nearly blind, and a diabetic. This con- 
dition "started about 1945." She was in need of care and attention for 
several years prior to her death. Decedent's other children, although 
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living nearby, did little for her. The burden fell on plaintiff. The 
nature and extent of the services required and rendered increased as  
decedent grew older. Decedent "didn't expect anybody to do anything 
for her without being compensated." Decedent stated "she had i t  in her 
will" tha t  plaintiff "would be well paid to take care of her." Plaintiff 
testified: "bIrs. Cline said she had in her will tha t  I 'd be paid a t  her 
death. She told me tha t  time and time again." Plaintiff testified to her 
affection for decedent, but when asked the direct question whether 
she expected compensation for the services rendered, she answered in 
the affirmative. 

Where there is an express contract to pay for services rendered, the 
parties are bound by the terms of the contract, both with respect 
to the time of pnyment and the manner of computing the sum owing. 

TThere there is no express contract to pay, the  law implies a promise 
to pay fair compensation for services rendered unle,s rendered as a 
gratuity or in discharge of some obligation. Allen v .  Seay, 248 N.C. 
321, 103 S.E. 2d 332; Twiford u. Waterfield, 240 N.C. 582, 83 S.E. 2d 
548; Stewart u. Wyrick ,  228 N.C. 429, 45 S.E. 2d 764; Grady v. 
Faison, 224 N.C. 567, 31 S.E. 2d 760; Landreth u. Morris, 214 N.C. 
619, 200 S.E. 378. 

If it hc conccdcd plaintiff has failed to establish an express con- 
tract, such failure would not defeat her right to  recover the fair value 
cf  services rendered under an implied promise to pay. Allen v. Seay, 
supra; Thormer v. Mail  Order Co., 241 N.C. 249, 85 S.E. 2d 140; 
58 A111 Jur .  542. 

The relationship of mother-in-law and daughter-in-law was not 
sufficient t o  raise a presumption tha t  the services were gratuitously 
rendered and received. Lindley  zl. Fm.&r, 231 N.C. 44, 53  S.E. 2d 
815; Gradrg v. Faison, supra. 

Plaintiff does not seek damages for services rendered more than 
three years prior to decedent's death. Hence the time when payment 
became due is not material. 

The court properly declined to allow the motion for nonsuit. 
Plaintiff's husband filed a claim with defendants for rent asserted 

to be owing to him by his mother. He  included in the statement so 
filed a claim for plaintiff's services for $4,380. Defendants rejected 
the clailn but offered i t  in evidence to show the services assertedly 
rendered by plaintiff were not in fact worth the amount claimed by 
her. The court sustained plaintiff's objection. Defendants offered no 
evidence to show plaintiff had authorized her husband to file a claim 
in her behalf or to fix the amount owing to her. An unauthorized act 
of a husband cannot impair the property rights of his wife. Her earn- 
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ings are her separate estate. G.S. 52-10; Beasley v. McLamb, 247 N.C. 
179,100 S.E 2d 387; Coley v. Dalrymple, 225 N.C. 67, 33 S.E. 2d 477. 

There is no dispute about the fact tha t  the building occupied by 
plaintiff, her husband, and decedent was originally owned by plain- 
tiff's father-in-law. His property was partitioned among his heirs 
about 1934, prior to plaintiff's marriage. Defendants sought to show 
by two of the commissioners who made the partition tha t  they recom- 
mended t h t  decedent be given the rigllt to occupy part  of the dwelling 
as  ht;r dower. The court, on plaintiff's objection, excluded the evi- 
dence. I t s  pertinency is not apparent. Plaintiff was making no claim 
for rent nor. JTas she suggesting tha t  decedent was wrongfully in the 
home. If pertinent to the inquiry, the court record would be the source 
to !ook to in ascertaining the rights of the parties. 

Defendants assign as error the charge on the fourth issue. The court 
charged: "Sow the court instructs you as a matter of law on this 
fourth issue if you come to  i t ,  tha t  if you are satisfied from the evi- 
dence 2nd by its greater weight tha t  plaintiff rendered services to the 
deceuscd, A2nnie S. Clme, and that these Qervices had a reasonable 
value, then you would answer this iswe in wlxtever amount you are 
so satisfied-that is, services during the l a d  three years of her life, 
and that these services had a rca~onable ~ a l u e  for the last three years 
of Annie S. Cline's life, then you would answer this issue in whatever 
amount you are satisfied by the greater vieight of the evidence is the 
reasoaable ~YaIue of those services, not in excess of ten thousand eight 
hundred dollars." 

Defendants concede tha t  plaintiff, if entitled to recover anything, 
is entitled to the fair market value of the services performed. They 
inslst that plaintiff on this record is not entitled to recover more than 
nominal damages because of plaintiff's failure to prove the ~ a l u e  
of the services rendered. Plaintiff offered no evidence specifically di- 
rected to the reasonable c o 4  of providing such services, that  is, the 
market value of such services. She insists that the jury could fix the 
fair value of the services performed as a matter of common knon-ledge 
and s~ i thou t  any evidence as to the market value or cost of such 

Plaintiff described in sonie detail the services she performed. 
She injected insulin as needed. She waahed decedent's clotl~es :and 
bed linen, helped bathe her, cooked for her, and did such other 
things as needed to make decedent con~fortable and happy. The only 
evidence xyhich in any n-ay touched on the cost of providing such 
services was the amount paid a practical nurse who helped plaintiff 
take care of decedent for the last three or four months of her life. 

IT\T'hen a plaintiff seeks to recover compensation for an article sold 
or services rendered, he must allege and prove its value. As said by 
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Parkey, J., in Lieb v. Mayer, 244 N.C. 613(616), 94 S.E. 2d 658: 
"Damnges are never presumed. The burden is always upon the com- 
plaining party to establish by evidence such facts a s  will furnish 
a basis for their assessment, according to some definite and legal rule." 
The m ~ o u n t  to be paid is not the value of the services to the recipient, 
Tzirner v. Furniture C'o., 217 N.C. 695, 9 S.E. 2d 379, nor should his 
financial colidition be taken into consideration in determining the value 
of t!le services performed. Sawyer v. Weskett, 201 N.C. 500, 160 S.E. 
575. Many factors serve to fix the market value of an article offered for 
sale. Supply, demand, and quality (which is synonymous with skill 
when the thing sold is personal services) are prime factors. The jury, 
when called upon to fix the value, must base its decision on evidence 
relating to  the value of the thing sold. JTTithout some evidence to  es- 
tablish that  fact, it  cannot answer. To do so would be to speculate. 
Lieb v. Mayer, supra; Clark v. Emerson, 245 N.C. 387, 95 S.E. 2d 880; 
Berry v. Lumber Co., 183 S.C. 384, 111 S.E. 507; Tt7znch v. Warner, 
174 K.Y.S 819; Dakoff v. n'ational Bank of Commerce, 254 S.W. 2d 
550; Bianco v. Floatex, Inc., 144 A 2d 310; Wysowatcky v. Lyon, 328 
P 2d 576. The failure of the court to  properly instruct the jury with re- 
spect to the fourth issue requires a 

New trial. 

STATE v. EDWIN G. MOORE, 11. 
AND 

STATE v. EDWIN G. MOORE, 11. 
A N D  

STATE v. EDWTN G. MOORE, 11. 

(Filed 12  December 1962.) 

1. Appeal and  Er ror  § 2; Criminal Law § 139- 

The Supreme Court has the power to allow cel'tiorari to bring up the 
entire record for reriew in the  exercise of its supervisory jurisdiction, 
irrespectire of any appeal procedures, in order to insure the orderly 
adnlinislration of justice. Constitution of North Carolina, Art. IV, $ 5. 

2. Criminal Lam fj 16; July 9 2; Venue § 8- 
The discretionary power of a judge of the Superior Court to remove a 

muse to a n  adjacent county for trial on the ground that a fair  trial 
cannot be had in the county in which the action or prosecution is pending, 
may be exercised only if the judge is satisfied, after hearing al l  the 
testimony offered by both sides by affidavit, that  the ends of justice so 
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required; upon the hearing of the motion for remora1 the judge may, in- 
stead of ordering a removal, order that a special renire be summoned from 
another county. G.S. 1-84; G.S. 1-86. 

3. Same; Courts § 9- 
Where, upon the hearing of motion to remove on the ground that de- 

feildant cannot obtain a fair trial in  the county in which the offense 
n-ss committed, the judge orders a special renire to be drawn from 
another county, such order is tantamount to a refusal of the motion to 
remore. 

4. Same- 
where one Superior Court judge, upon the hearing of a motion to  

remove, orders a special renire to be drawn from another county, an- 
other Superior Court judge may not thereafter, in the absence of motion, 
af idari t  or hearing, order that the cause be remored to another county 
of the district. 

-~PPLICATION by the State for w i t  of certiorari and supersedeas al- 
l o ~ e d  29 -4ugust 1962 in the Supreme Court. From DARE. 

At  the October Criminal Term 1961 of the Superior Court of Dare  
County three bills of indictment were returned against the defendant 
by thc grand jury, charging that  the defendant wilfully, wantonly, 
maliciously and feloniously, and for an unlawful purpose, to wit, for 
the collectic~n of insurance, set fire to certain buildings situate in Dare 
County, o~vned by the defendant and his wife, as follows: The first 
bill oi indictment, No. 23, charges tha t  the defendant set fire to two 
uninhabited houses, designated as cottages Nos. 1 and 2, situated near 
the Flagship Hotel. The second bill of indictment, Yo. 24, charges that 
the defendant burned the Flagship Hotel. The third bill of indictment, 
Xo. 25, cherges tha t  the defendant burned an uninhabited house, 
desiqnated s s  cottage No. 3, situated near the Flagship Hotel. 

Aftcr the arrest of the defendant on a warrant charging him with 
burning the properties involved, the defendant through his counsel 
filed a inotion in the Superior Court of Dare County on 30 September 
1961 for the removal of the actions to another county for trial on the 
alleged ground that the defendant could not get a fair trial in Dare 
County. 

On the same date the defendant filed a motion for a bill of par- 
ticulars. 

His Honor, Chester Morris, Judge Presiding a t  the regular October 
Criminal Term 1961, after the above bilk of indictment had been re- 
turned heard the motion for removal. The three cases mere consoli- 
dated for tile purpose of the  hearing. The court, after hearing all the 
testimony in behalf of the defendant in support of his motion for re- 
moval, and all the evidence in opposition thereto by the State through 
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the District Solicitor, concluded on his own motion that  the ends of 
justice would be islet if a jury was sun~inoned from Perquimans County 
for trial of the actions, and an  order was thereupon entered to the 
effect that a venire of sixty jurors be duly sumn~oned from Perquimans 
County to appear a t  the next regular or special term of the Superior 
Court of Dare  County to serve as  jurors for the trial of the charges 
ngninst the defendant. 

I n  the meantime, with the approval of the attorneys for the de- 
fendant, a special term of court in Dare County was called for tha 
trial of these rases to begin on 18 June 1962 and a venire of sixty 
jurors n.ns chopen in Perqulmans County to serve as jurors a t  said term. 

Prior t o  tlie convening of the regular M a y  Term 1962 for the  trial 
of criniinal cases in Dare County, the motion for a bill of particulars 
was heard by Judge Stevens in P a q u o t a n k  County. During the hear- 
ing, Judge Stevens stated: " * " " ('F)hat this defendant probably 
could not receive a fair trial in Dare County, and that  the court in- 
tended to  hen the court convened in Dare County, on May 28, 1962, 
sign an ordcr rcinoving the case to  Pasquotank County for trial to the 
end that the defendant might get a fair trial * " *." 

On 28 N a y  1962, in open court a t  Rianteo, Judge Stevens entered 
an ordcr mo~ring the cases against the dc.fcndant to Pasquotank County 
for trial. 

The State entered certain exceptions to this order and later filed an 
application for a writ of certiorari and supersedeas as hereinabove 
set out. 

Attorney General Bruton,  Asst. Attorney General Moody  for the 
State.  

Leroy, Wel ls  & Shnw for defendant. 

DENNY, C.J. The defendant contends that  although an appeal was 
noted to the order of Judge Stevens for a change of venue, no case 
on appeal has been certified. We deem i t  unnecessary t(o discuss the 
failure on the part  of tlie State to perfeot the appeal in the usual 
manner since we allowed the application for writ of certiorari. The 
record and its contents are before us. Under the provisions of the Con- 
stitution of North Carolina, Article IV, Section 8, this Court is em- 
powered "to issue any remedial writ necessary to  give i t  a general 
supervision and control over the proceedings of the inferior courts." 
S .  v. Schlichter, 19-1 N.C. 277, 139 S.E. 448; S. v. Smith ,  240 N.C. 631, 
83 S T  2d 656; S v. Cochran, 230 N.C. 523, 53 S.E. 2d 663. 

The statute, G.S. 1-84, is quite clear tlhat a judge may order a copy 
of the record in civil or criminal actions removed to some adjacent 
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county for trial. But  he can only do so, "if he is of the opinion tha t  
a fair trial cannot be had in said county, after hearing all the testi- 
mony offered on either side by affidavits." 

Liliewise, under the provisions of G.S. 1-86, a judge in hearing a 
motion to  ren~ove, as provided in G.S. 1-184, may "on his own motion 
Q X * '  Instead of making order of removal may cause as many jurors as 
he deems necessary to be summoned from any county in the same 
judicial district or in an adjoining district," to serve a s  jurors in such 
actioc or actions. We hold tha t  when Judge hforris entered the order 
directing tha t  venire of jurors be drawn from Perquimans County 
to serve as  jurors in the trial of these cases in Dare County, i t  was 
tantamount to a denial of the motion to  remove the cases t o  another 
county for trial. 

There is ample evidence on the record before us tending to show 
tha t  Judge Stevens had been informed tha t  a special term of court 
had been called for Dare County to begin on 18 June 1962 for the 
trial of these cases and tha t  a venire of sixty jurors had been drawn 
from Perquimams County to serve as jurors in said trial or trials. It 
appears tha t  the attorneys for the defendant wrote the solicitor on 
21 April 1962 and sent a copy of the letter to Judge Stevens a t  War- 
saw, Korth Carolina, which letter among other things contained the 
following statements: "If this case cannot be tried a t  the regular term 
in RIay then June 18 is agreeable to 11s for the trial of the case. " " " 
I (one of the attorneys for the defendant) gather from your letter 
of the 20th that  a special venire has already been drawn. I will in- 
quire int'o this and, unless there has been some irregularity, will cer- 
tainly not suggest the drawing of another one." 

There is nothing in the record before us to indicate tha t  the at-  
torneys for the defendant requested Judge Stevens to move these 
cases to Pasquotank County or that  Judge Stevens heard any evidence 
with respect to any motion for removal or tha t  he ever examined the 
affidavits filed before Judge illorris in the original hearing, &loreover, 
there was no exception entered to the order entered by Judge Morris or 
an  appeal therefrom. Rutherford College v. Payne, 209 X.C. 792, 181 
S.E. 827; Seighbors v. i'l'eighbors, 236 N.C. 531, 73 S.E. 2d 153. 

This Court said in Oettinger V .  Live Stock Co., 170 K.C. 152, 86 S.E. 
957: "The defendant * * " by failing to except to the judge's denial 
of the motion for removal and by failing to appeal, waived all rights 
for removal." 

In S. v. Snznrr, 121 N.C. 669, 28 S.E. 549, the defendant filed a n  
affidavit for removal. The court refused, and the defendant excepted. 
On appeal, this Court said: "The Superior Court of the county in 
which the offense mas conxnitted had the sole jurisdiction to try the 
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offense unless the cause is removed therefrom, and the authority to 
order such removal is granted and restricted by the Code, secs. 196 
(now G.3. 1-84), 197 (now G.S. 1-85.) Section 196 provides that,  in 
all civil and criminal actions upon affidavits in belhalf of either party 
that  justice cannot be obtained in the county in which the action is 
pendmg, 't!le judge shall be authorized to order a copy of the record 
of said action to be rernoved to some adjacent county for trial, if he 
shall be satisfied tha t  a fair trial cannot be had in said county.' Section 
197 says that  i t  shall be competent for the other side to offer counter- 
affidavits, and 'the judge shall not order the removal of any such 
action u d e s s  he shall be satisfied, after thorough examination of the 
evidence as aforesaid, tha t  the ends of justice demand it.' * * * It 
has always been held tha t  the granting or refusing to grant an  order of 
removal is a discretion which the law-malting power has vested in 
the trial judge and tha t  his action is not reviewable." 8. v. Turner, 
143 N.C. 641, 57 S.E. 138; Oettinger v. Live Stock Co., supra; Gilliken 
v. Sorconz, 193 N.C. 352, 137 S.E. 136. 

-An examination of our present statutes, G.S. 1-84 and 1-85, will 
reveal some changes in the wording thereof but not in legal effect. 
For instance, Code section 196 authorized the removal "if he (the 
judge) shall be satisfied tha t  a fair trial cannot be had in said 
county." This provision has been changed in the present statute to  read, 
"if he (the judge) is of the opinion tha t  a fair trial cannot be had in 
said county, after hearing all the testimony offered on either side by 
affidas-its." Section 197 of the  Code provided, "the judge shall not 
order the removal of such action unless he shall be satisfied, after 
thorough examination of the evidence * * * tha t  the ends of justice 
demand it." The present statute has been changed t o  read, "the judge 
shall order the removal of the action, if he is satisfied after thorough 
examhation of the evidence " * ' tha t  the ends of justice demand it." 

The rule with respect t o  removal upon the grounds tha t  the defend- 
ant  cannot get a fair trial in the county where the action is pending, 
conteinplates tha t  affidavits for the  removal must "set forth par- 
ticularly in detail the ground of the application." GiLliken v. ~Yorcom,  
supra. 

I n  the last cited case, Brogden, J., speaking for the Court, said: 
('The rule of law governing mot'ions for removal of causes specified, 
is thus declared in Phillips V .  Lentz, 83 N.C. 240: 'The distinction 
seems to be where there are no facts stated in the affidavit a s  grounds 
for the reinoval, the ruling of the court, below may be reviewed; but 
where there are facts set forth, their sufficiency rests in the discretion 
of the judge and his decision upon them is final," citing authorities. 
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I n  light of the facts revealed on the record before us, we hold tha t  
the order removing these cases to Pasquotank County was improvident- 
ly entered and should be reversed. 

These cnses ought to be tried without further unnecessary delay. 
They haye been pending and a t  issue since the October Criminal Term 
1961 in Dare County. Therefore, we suggest that  the  proper authorites 
request a special term of the Superior Court of Dare County to t ry  
these cases and tha t  an order be obtained for a venire of jurors from 
Perquimans County to serve as jurors in the trial of these cases. 

Reversed 

ETHEL ARMSTRONG ALLEN v. 
GOLIAH ALLEN, A. H. PHILLIPS AKD WIFE, LUCILLE PHILLIPS. 

(Filed 12 December 1962.) 

1. Appeal and Error § 69- 
A decision of the Supreme Court must be read in the light of the facts 

of the particular rase in which it  is written. 

2. Partition § 7- 
On appeal from order of the clerk confirming the report of the com- 

~uissioners actually partitioning the lands, the judge may confirm the 
report or he may racate it and enter appropriate interlocutory orders, 
but he n a y  not adjudge, a partition different from that  made by the 
ccmmissioners. G.S. 46-7, G.S. 46-10, G.S. 46-18, G.S. 1.276. 

3. Appeal and Error 5 55- 
Where an order is entered under a misapprehension of law, the cause 

must be remanded. 

APPEAL by petitioner from Caw, J., June Civil Term 1962 of CUM- 
BERLBXD. 

Partition proceedings relating to a tract of land in Cumberland 
County in which petitioner, Ethel Armstrong Allen, owns an undi- 
vided 17/28 interest and respondents, 8. H. Phillips and wife, Lucille 
Phillips, as tenants by entirety, own an  undivided 11/28 interest. Re- 
spondent Goliah -Allen is the husband of petitioner. 

The clerk resolved the question of fact, whether there should be 
actual partition, as asserted by petitioner, or a partition sale, a s  as- 
serted by respondents Phillips, in petitioner's favor, and appointed 
commissioners. 
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Pursuant to  proper orders, the land was surveyed and divided by the 
commissioners into two tracts. The '(First  Tract," containing 10.85 
acres, more 01- less, was allotted t o  petitioner. The "Second Tract," 
containing 6.94 acres, more or less, m s  allotted to respondents Phillips. 

Petitioner excepted to the commissioners' report. After hearing, the 
clerk, finding that  the comn~issioners had "fairly and equitably par- 
titioned the land and tha t  each party has received his or her proper 
equitable share," confirmed the report of the commissioners. Pe- 
titioner excepted and appealed. 

I n  the superior court, evidence was offered by petitioner and by re- 
spondents Phillips. At the conclusion of the hearing, judgment was 
entered in which the court (1) set aside the report of the commis- 
sioners, and (2)  adjudged a new partition or division, different from 
tha t  made by the cornrnissioners, in which a "First Tract," containing 
13.79 acres, more or lesa, n.as allotted to petitioner and a "Second 
Tract," containing 4 acres, more or less, n.as allotted to  respondents 
Phillips. I n  the judgment, the court found as a fact tha t  the new 
partition or division ordered by the court was "equitable! just, fair 
and reasonable" and "a more proper and equitable divislon of the 
land" than the division made by the commissioners and set forth in 
their report. 

Petitioner excepted and appealed. 

Bryan & Bryan and Robert B. Morgan, for petitioner appellant. 
Qwillin, Russ & Worth for respondent appellees. 

BOBBITT, J. The question for decision is whether the court, after 
setting aside the report of the commissioners, had authority, based on 
its on7n findings as to  what would constitute an  equitable division, to 
adjudge a partition of the land different from tha t  made by the com- 
missioners. 

Since 1868, the partition of land between tenants in common has 
been regulated by statute. Haddock V .  Stocks, 167 N.C. 70, 74, 83 S.E. 
9 ;  Bank v. Leverette, 187 N.C. 743, 746, 123 S.E. 68. The statutory 
procedure is set forth in G.S. Chapter 46, Article 1. 

G.S. 46-10 provides, in part, t h a t  the commiesioners appointed un- 
der G.S. 46-7 "must meet on the prenises and partition the (land) 
among the tenants in common . . . according to their respective rights 
and interests tl~erein, . . ." G.S. 46-18 authorizes the ~ominiss ione~s to 
employ a surveyor "who shall make out a map of the premises show- 
ing the quantity, courses and distances of each share, which map shall 
accompany and form a par t  of the  report of the commissioners." G.S. 
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46-19, in part, provides: "If no exception t o  the report of the com- 
missioners is filed within ten days, the same shall be confirmed." 

It is expressly provided that the partition (division) shall be made 
by the conrmissioners. If exceptions are filed in apt  time, whether the 
report, of the commissioners should be confirmed is for determination 
by the clerk and, upon appeal from hi3 order, by the judge. -411 orders 
of the clerk or judge are interlocutory except a final judgment or 
decree confirming the report of tlie commissioners. Hyman v. Eduwrds, 
217 S .C.  342, 7 S.E. 2d 700; Tayloe v. Carrow, 156 N.C. 6, 72 S.E. 
76. 

I n  a hearing on exceptions to the report of the comnii.sioners, "the 
clerk may ( I )  recommit the report for correction or further consider- 
ation, or (3) vacate the report and direct a reappraisal by the same 
commissioners, or ( 3 )  vacate the report, discharge the commissioners, 
2nd appoint new commissioners to  view the premises and make par- 
tition thereof," but the clerk "is ~ i t h o u t  authority to  alter the report 
filed either by changing the division lines or by enlarging or decreas- 
ing the ovelty charge assessed by the commissioners." Langley v. 
Langley, 236 N.C. 184, 72 S.E. 2d 235. 

While conceding tlie clerk had no authority to  do so, appellees con- 
tend the superior court judge, when the matter came before him on 
appeal from the clerk, had authority to order a division different from 
that  made by the commissioners. To  support this contention, they 
call attention to the following portion of the opinion of Barnhill, J. 
(later C.J.),  in Langley v. Langley, supra, viz.: 

"TS'hen the cause came before the judge on appeal, he was not 
limited to a r e v i e -  of the action of the clerk. He  was vested with 
jurisdiction to review the report in the light of the exceptions filed, 
hear evidence as to the alleged inequality of division, and render 
such judgment, within the limits provided by law, as he deemed proper 
under all the circumstances made to appear to  him." (Our italics) 
The opinion then cites these prior decisions: Tayloe v. Carrow, supra; 
McDaniel v. Leggett, 224 N.C. 806, 32 S.E. 2d 602; Hyman v. Ed- 
wards, supra; Skikner v. Carter, 108 N.C. 106, 12 S.E. 908. 

Appellees also call attention to the following portion of the opinion 
of Barnhill, J .  (later C .J . ) ,  in Hyman v. Edwards, supra, viz.:  

"The clerk may, upon the hearing on the report of the commis- 
sioners, confirm the report or set the same aside and order a sale. His 
judgment on appeal niay be reviewed by the judge and re~ersed ,  
modified or confirmed and the judge has the  authority to set aside the  
report and order a sale. Tayloe v. Carrow, supra." (Our italics) 

hlindful tha t  ( t )  he law discussed in any opinion is set within the 
framework of the facts of tha t  particular case," Light CO. v. illoss, 220 
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N.C. 200, 205, 17 S.E. 2d 10, an  analysis of the  factual situation in 
Langley v. Langley, supra, and the cases cited therein, is appropriate. 

I n  Langley v. Langley, supra, the commissioners partitioned the 
land and assessed an owelty charge of fifty dollars against the tract 
allotted to  the plaintiffs. The defendants filed exceptions t o  the  com- 
niissioners' report. After a hearing, the clerk found the division made 
by the commissioners just and fair but, that ,  in order to make equality 
of division. the owelty charge should be increased from fifty dollars to  
one hundred dollars. The defendants excepted to the clerk's order and 
appealed. After a hearing, the judge confirmed the report of the com- 
missioners ns filed, expressly fixing the owelty charge a t  fifty dollars. 
Upon apped  by the defendants, this Court affirmed the judgment of 
the superior court. With reference to the  owelty charge, the opinion 
states: "Whether the judge below reduced the owelty charge assessed 
by the clerk against the share allotted to the plaintiff for the reason the 
clerli was without authority to increase the same or because he con- 
c1udc.d from the evidence offered tha t  the partition made by the 
commissioners was fair and just is immaterial. I n  either event he was 
acting n-itliin the authority vested in him." TThen considered in re- 
lation to the factual situation, the significance of the portion of the 
opinion to  which appellees call attention is that ,  upon appeal from the 
clerk to  the judge, the hearing before the judge was de novo, upon 
evidence then offered, to determine whether, in the light of the  ex- 
ceptions filed thereto, the report of the commissioners should be con- 
firmed, rather than a hearing to determine whether the clerk erred in 
some respect when the matter was before him. The judge did not alter 
the owelty charge as set forth in the report of the commissioners. On 
the contrary, the judge confirmed the report of the commissioners in 
its entirety. 

I n  McDaniel v .  Leggett, supra, the hearing was on a motion by 
purchasers a t  a partition sale to correct the record. The clerk allowed 
the motion and on appeal the judge affirmed the clerk's order. On 
appeol to this Court, i t  was contended the clerk's order was void 
for ment of authority. This Court, basing decision on G.S. 1-276, 
said: "Where the clerk exceeds his authority (citation), or has no 
jurisdiction (citations), and the cause for any ground is sent to  the 
judge, the  judge may retain jurisdiction and dispose of the cause a s  if 
originally before him." Clearly, the clerk has authority and juris- 
diction, initially, to  pass upon exceptions to the report of the  com- 
missioners in a special proceeding for partition. 

I n  Hynzan v. Edwards, supra, the petition mas to  sell land for di- 
vision However, a s  requested by one of the  defendants, the clerk 
ordered actual partition; and, upon appeal by the petitioners, the 
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judge affirmed the clerk's order. On the petitioners' appeal to this 
Court, i t  was held the judge's order was interlocutory and the appeal 
was dismissed as  premature. 

I n  Tayloe v. Carrow, supra, cited as authority for the portion of the 
opinion in H y m a n  v. Edwards, supra, to which appellees call at-  
tention, there was a continuing controversy as  to whether there should 
be a partition sale or actual partition. The clerk ordered actual par- 
tition and confirmed the report of the commissioners. Upon appeal, 
the judge set aside the  report of the commissioners, ordered tha t  
con~missioners set apar t  and allot 1/7 (her interest) in value of the 
land to  defendant Carrow and tha t  the remainder be sold for divi- 
sion among the other tenants in common. A second set of commis- 
sioners made this division and their report was confirmed by the clerk. 
However, upon appeal, the judge set aside the report of the com- 
missioners nnd directed a partition sale of the entire property, "finding 
as  a iact tha t  this property could not be fairly divided and tha t  a 
sale u-ould best subserve the interests of all parties." On appeal by 
defendant Carrow, this Court, on the ground all prior orders were 
interlocutory, upheld the judge's order for a partition sale of the 
entire property. The factual situation suggests the manner in which 
prior orders of the clerk may be "modified" by the judge. 

I n  Skznner v. Carter, supra, the clerk confirmed the report of the 
comniissioners but, on appeal, the judge ordered tha t  new com- 
missioners be appointed to divide the land. In  affirming the order of 
the judge, this Court, in opinion by Avery, J., said: "Having the power 
to set aside the report, he might also make any order tha t  could 
formerly have been made by either the clerk or the judge under such 
circumstances. He  might, therefore, have appointed new commissioners 
or have ordered those already appointed to act again, or he was em- 
powered to remand the proceedings, with directions to the clerk to ap- 
point others, a s  he did." Earlier in the opinion, Avery, J., said: "It 
seem3 therefore, tha t  even before the passage of the  Act of 1887 
(chapter 276), which gives to the judge power, whenever special 
proceedings are brought before him by appeal or otherwise, t o  make 
any order that could have been made b y  the clerk, the report of 
con~missioners appointed by the clerk was treated by the judge as if 
submitted directly to him like t~ha t  of a referee." (Our italics) The 
Act of 1887 is norT codified as G.S. 1-276. 

JTith reference to actual partition, our statutory provisions and de- 
cisions impel this conclusion: Actual partition must be on the basis 
of the division made by commiesioners and not otherwise. I n  a de 
novo hearing before the judge, where the  question is whether the re- 
port of the commissioners should be confirmed, the judge may confirm 
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or he may vacate and enter appropriate interlocutory orders. How- 
ever, the judge may not, based on his findings as to what would con- 
stitute an equitable division, adjudge a partition of the land different 
from tha t  n a d e  by the commissioners. 

Here, the clerk had confirmed the report of the commissioners. The 
question before Judge Carr was whether the division made by the com- 
missioners was fair and equitable. B y r t l  v. Thompson, 243 N.C. 271, 
90 S.E 2d 394, and cases cited. If so, a final judgnient or decree con- 
firming the report of the commissioners should have been entered. If 
not, the report of the commissioners should have been set aside; and, 
if set aside, the court by interlocutory order, should have ordered 
a new division by coi~mlissioners or, i f  the facts justified, a partition 
sale. 

We arc constrained to  hold tha t  Judge Carr, in adjudging a par- 
tition of the land different from that  made by the commissioners, 
acted under a niisapprehension of law. Morr i s  v. Wilkins, 241 N.C. 
507, 514, 85 S.E. 2d 892; Merrel l  v. Jevl i ins .  242 K.C. 636, 638, 89 S.E. 
2d 242: Joncs v. Loon , I s ~ o ~ i a f i m .  23f! 7i.C. 636, 639, 111 3.E. 2d 638, 
and cases citecd. For error in this respect, the judgnient is vacated and 
the cauee remanded for hearing de novo before a judge of the superior 
court upon the exceptions to the report of the commissioners in ac- 
cordance with the law as stated herein. 

Error and remanded. 

(Filed 12  December 1962.) 

1. Wills S 4; Evidence § 11- The fact that person "finding" will knew 
of its location prior to testatrix's death is immaterial. 

Testimony of a beneficiary of a holoqraphic will that  he found the 
instrument in a pigeon hole of a desk in the hall of his home, that other 
valuable papers of testatrix mere also in the pigeon hole, and that  he 
knew of the will and had put it  nit11 testatris's other raluable papers, 
is 7tc7d competent rrheri other evidence discloses that testatrix lived in the 
home for a number of sears  prior to her death, had access to the pagers 
and that a number of transactions recorded on her bankbook deposited 
with the other papers had been made 11p her subsequent to the esecution 
of the will, there beinq no contention or suggestion of any suspicious 
circumstances or  undue influence. The fact that  the  beneficiary knew of 
the location of the will does uot pr txhde his "finding" the m-ill, nor 
does the testimony come within the pun6ew of G.S. 5-51, precluding 
testimony of a transaction bp an interested party v i t h  a decedent. 
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2. Trial 9 37- 
While the court, if i t  gives the contentions of one party, must give 

the contentions of the opposing party with equal stress, the court is not 
required to state the contention of either party a t  all, and if the court 
does not do so the contention that the charge contained the expression 
of an opinion in the manner of stating the contentions is untenable. 

APPEAL Gy caveators Robert L. Reavis, et  all from C l a r k  (H.R.), J., 
March Term 1962 of VAXCE. 

This is a caveat proceeding. 
Willie Spain Wilson died on 21 March 1960. For   even teen years 

prior t o  her death she had lived in the home of her brother, Frank H. 
Spain, in Vance County, S o r t h  Carolina. Subsequent to her death, 
the paper writing, ((Exhibit A," written entirely in the handwiting of 
Mrs. Willie Spain Wilson and purporting to be her last will and 
testament, v a s  found in a pigeon hole of a desk located in Mr. Spain's 
home The paper writing was enclosed in an envelope, "Exhibit H," 
on which J l rs .  Wilson had written her name and the word "Import- 
ant"; this envelope was in turn folded and enclosed in another en- 
velope, "Exhibit I," on which Mrs. t17ilson had written the words 
"Important Papers." Also included within the same pigeon hole of 
the desk n-ere certificates of title (deposit) beIonging to  Mrs. Wilson; 
an envelope, "Exhibit F," on which Mrs. Wilson had written the words 
"My Rank Books," and which contained four bank books, "Exhibits B, 
C, D and E#" belonging to Mrs. Wilson, and two keys to A4rs. Wilson's 
safe deposit box a t  the  bank; and another envelope, "Exhibit G," on 
which Mrs Wilson had written "Important" and "Insurance on the 
home," containing fire insurance papers, crop insurance papers, and 
life insurance papers. All of these items in the pigeon hole belonged 
to Mr.. TT'illie Spain lTrilson. 

On 12 M a y  1960, the paper writing in question, "Exhibit A," was 
probated in common forin as the la3t r i l l  and testament of Mrs. 
Willie Spain Wilson before the Clerk of the Superior Court of 
Vance County, and Frank H. Spain qualified as  administrator c.t.a. 
of l l r s .  JVl;son's estate. On 23 ,June 1961, a caveat to the purported 
will  as filed in the Superior Court of Vance County. The issue of 
dev i sav i t  ve l  n o n  was tried a t  the March Term 1962 of the Vance 
County Superior Court, a t  which time the jury answered the issue in 
favor of the propounders and judgment was rendered on the verdict. 

The caveators appeal, assigning error. 

Zoilicofler B Zollicoffer f o r  propounder appellees.  
Charles  F.  B l a c k b u ~ n ,  guardian ad Litem. 
Charles  JI. D a v i s  a n d  W i l l i a m  T .  W a t k i n s  for caveator  appel lants .  
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DEXNY, C.J. The primary question presented on this appeal is 
whether or not an interested party may testify a s  t o  where the pur- 
ported will of a testatrix was found after her death. 

On direct examination, Frank H.  Spain, a beneficiary under the 
purported will, testified that  the paper writing, including the testatrix's 
signature, x-as in the hand~vriting of the testatrix, Willie Spain Wilson; 
tha t  the paper writing was found in a pigeon hole of the desk tha t  
sa t  in the 11dl of his home where she had lived for seventeen years prior 
to her death, and tha t  other valuable papers and effectts of the 
testatrix were found in this same location, including insurance papers, 
four bank books and two keys to her lock box a t  the bank. 

On cross-examination, hlr. Spain testified tha t  he knew Mrs. Wilson 
had 9. nil1 and knew where i t  was; tha t  he put  i t  there. He  further 
testified tha t  the purported will had been kept in the pigeon hole of 
the desk with the testatrix's other valuable papers for more than 
eight pears prior to her death. 

It is appnrcxnt, we think, from the evidence disclosed by the record 
that  the testatrix had access t o  her valuable papers whenever she de- 
sired to hnve access thereto, since her life insurance policies were 
there, the proceeds of which she referred to in the purported will, and 
her fire and crop insurance policies. Furtherinore, the bank books dis- 
close deposits and withdrawals over a long period of years prior to her 
death and show a balance in the savings departments of the Citizens 
Bank of Henderson, North Carolina, and the First National Bank 
in Henderson, North Carolina, in the name of the testatrix, aggre- 
gating mar,. than $12,000. 

Thc caveators contend, however, tha t  the testimony of Frank H. 
Spain was inadmissible since his knowledge of the existence of the 
will and its location was known to him prior to the death of the 
testatrix; t!lat he could not possibly have found the will within the 
meaning of the statute since he already knew where i t  v a s .  There- 
fore, they sap the will must be "found after testator's death." Hence, 
the caveators contend t h a t  the paper writing which the propounders 
contend is the last will and testament of Willie Spain Wilson was 
never found. 'l'he caveators further contend tha t  the word "found," 
being the past participle of "find," means to discover, and tha t  the 
~vord "discover" means to "uncover tha t  which was hidden, concealed, 
or unlrnown from everyone; to get first sight or knowledge of ;  to get 
knowledge of what has existed but has not theretofore been known to 
the  discoverer." X e  do not concede tha t  since Frank H. Spain knew 
his sister had a will and tha t  i t  had been placed with her valuable 
papers kept in his desk in the home where she had lived for seventeen 
years prior to  her death, he was disqualified from testifying tha t  
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after her death he found the purported will among her valuable papers. 
I n  re Will of Gilkey, 256 N.C. 415, 124 S.E. 2d 155; I n  re Westfeldt, 
188 N.C. 702, 125 S.E. 531; I n  re W z l l  of Foy, 193 N.C. 494, 137 S.E. 
427; Cox v. Lumber Co., 124 N.C. 78, 32 S.E. 381. 

The testimony of Frank H. Spain is further challenged on the 
ground tha t  any knowledge regarding the purported will and where i t  
was located was obtained as the result of a personal transaction or com- 
munication with the testatrix and should have been excluded by 
virtue of the  provisions of G.S. 8-51. 

I n  light of the testimony adduced in the hearing below, we reject 
these contentions both as to where the purported will was found and 
the contentions based upon the provisions of G.S. 8-51 with respect t o  
a personal transaction or communication with the testatrix. 

The correct rule with respect to evidence on the particular point 
under consideration is laid down in the case of I n  re Jenkins, 157 N.C. 
429, 72 S.E. 1072: "The fact tha t  i t  ( a  paper writing) is found among 
the writer's valuable papers and effects implies tha t  i t  must have 
been pIaced there by him, or with his knowledge and consent or ap- 
provai, with the intent that  i t  should operate as his r i l l ,  and not 
tha t  i t  n.as deposited surreptitiously by another person for the  purpose 
of defeating instead of executing his will. If the paper is so found, 
i t  ~ ~ i i l  be presumed tha t  the deposit of i t  in the first place was madc 
by hirn or with his assent, and, in the absence of evidence to the 
contrary or of suspicious circumstances, no proof of the fact is re- 
quired. " " * The statute does not demand proof tha t  the author of 
the paper made the deposit, but only that it was fozind among his 
valu~tble papers and effects, and proof of this fact is quite sufficient, 
a t  least, in the first instance and when there is no countervailing 
proof. ' "Valuable papers' " within the meaning of the statute are such 
papers as are kept and considered worthy of being taken care of by 
the particular person, having regard to his condition, business, and 
habits of preserving papers. They do not necessarily lllean the most 
valuable papers of the decedent even, and are not confined to papers 
having a money value, or to  deeds for land, obligations for the pay- 
ment of money, or certificates of stock. The requirement is  only in- 
tended as an indication on the part  of the writer tha t  it is his in- 
tention to  preserve and perpetuate the paper as a disposition of his 
property, and tha t  he regards i t  as valuable; consequently, the  suf- 
ficiency of the place of deposit to meet the requirement of the statute 
will depend largely upon the condition and arrangements of the 
testator." I n  re C'ole's Will, 171 N.C. 74, 87 S.E. 962. 

I n  this proceeding there is no contention or suggestion tha t  the 
testatrix did not have the mental capacity t o  make a will or tha t  any 
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undue influence was brought to bear upon her in connection with the 
preparation and execution of the purported will. I n  fact, there are no 
suspicious circumstances revealed on the recoid in connection with 
the preparation, execution, or preservation of the testatrix's will. 

These assignments of error are overruled. 
The caveetors assign as  error the charge of the court for tha t  the 

court failed to  explain the law arising on the evidence given in  the  
case, "and failed to give equal stress to the contentions of the caveators 
and the propounders; in fact, the court failed to  give any of the con- 
tentions whatsoever of the caveators when the contentions of the 
propounders were repeatedly stressed, in violation of General Statutes 
1-180." 

A careful examination of the charge in the trial below reveals bhat 
tlhe trial judge devoted most of the charge to the applicable law in the 
case raised by the evidence. On the other hand, the  court did not give 
a single contention of the propounders or of the claveators in the 
entire charge. The trial judge is not required by law t o  state the con- 
tentions of litigants to  the jury. When, however, the judge under- 
takes to state the contentions of one party, he must also give the  
equally pertinent contentions of the opposing party. S. v. Kluckhohn, 
243 N.C. 306, 90 S.E. 2d 768; Brannon v. Ellis, 240 N.C. 81, 81 S.E. 
2d 196; 8. v. Colson, 222 N.C. 28, 21 S.E. 2d 808; Trus t  Co.  v. Insur- 
ance Co., 204 N.C. 282, 167 S.E. 854. 

This assignment of error is without merit and is overruled. 
The remaining assignments of error reveal no prejudicial error, and, 

in the trial below, we find 
No error. 

C. P. OWENS AND WIFE, BETTY SUE OWENS v. 
J. W. ELLIOTT AND WIFE, WINNIE ELLIOTT. 

(Filed 12 December 1962.) 

1. Dedication 5 1- 
The owners of a subdivision sold the entire tract and thereafter a map 

of the subdivision showing streets WEIS recorded. The grantor then sold 
to plaintiff a lot adjacent to the subdivision, bounded on one side by n 
public road and on the other by a street of the subdivision, and the deed 
referred to the street. Held: At the time of the deed to plaintiff the 
grantor had no interest in the subdivision and could not convey to plain- 
tiff any right or easement with respect t o  the streets therein, and plain- 
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tiff's right to use the street was solely that of a member of the public 
g e ~ e r a l l r ,  and if the public has no rights therein, plaintiff has none. 

2. Dedication + 
While the sale of lots in a subdivision with reference to a map showinq 

the streets constitutes a dedication of such streets to the purchasers of 
tllr lots, a s  to the public i t  is but a n  offer of dedication which does not 
con-titute such streets public ways unless and until the offer of dedi- 
cation is accepted in some recognized legal manner by the proper public 
authorities. 

3. Dedication § 1; Highmays 3 4- 
Mere use of a way orer  land by the public does not constitute it  n 

highway, and mere permissire use by the public does not imply a dedica- 
tory right in the public. 

APPEAL by defendants from Crissman, J., June 1962 Civil Term of 
WILKES. 

Action for damages allegedly suffered by reason of the closing of a 
street by defendants, and to restrain defendants from interfering with 
the use of the street by plaintiffs, and for mandatory injunction to  re- 
quire defendants to remove o~bstructions from the street. 

There was a jury trial, and in consequence of the verdict the court 
entered judgment denying the recovery of damages but granting 
the injunctive relief sought by plaintiffs. 

Defendants appeal. 

Whicker and Whicker f o r  plaintiffs. 
Ralph Davis for defendants. 

MOORE, J. This is the second appeal in this case. The first appeal 
was heard a t  the Spring Term 1962. Owens v. Elliott, 257 N.C. 250, 
125 S.E. 2d 589. JIuch of the  evidence necessary t o  a clear under- 
standing of the legal questions involved had been excluded or was 
not brought forward in the record on the former appeal. The present 
record makes clear the factual situation and brings the legal questions 
for decision into focus. 

The plendings are reviewed in our former opinion. I n  summary, 
the facts are: I n  May and June 1958 Howard Owens and wife sub- 
divided a part  of their land into 108 lots. The subdivision does not 
lie within the boundaries of an  incorporated town or city. d 30-foot 
u n n a ~ e d  ~ t r e e t  (hereinafter referred to as "the Street") extends in 
a generally east-west direction across the north side (and through a 
 mall portion of the northwest side) of the subdivision, connecting 
with Crysel Road and Congo Road. These two roads are public 
highways, Crysel Road lies a t  the east end and Congo Road a t  the 
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west end of the Street. The Street was laid out, graded and opened. 
A map of the subdivision was made, showing the location of lots and 
streets. I n  June 1958 the subdividers conveyed to the defendants all 
of the lots i c  the subdivision, 108 in number, and "all the right, title 
and j,terests of . . . (subdividers) . . . in and to the streets shown on 
the map." The map LTas recorded in August 1958, after the conveyance 
to defendants. Defendants have sold and conveyed to various pur- 
chasers a number of the lots in the subdivision, by deeds referring to  
the nir,p. I n  February 1960 plaintiffs herein purchased from RIr, and 
Mrs.  I-iownrd OTT-C~IS, the original subdividers, a lot outside the sub- 
division. This lot is situate a t  the northwest intersection of Crysel 
Road and the Street; i t  abuts the western margin of Crysel Road a 
distance of 100 feet, and the northern margin of the  Street 150 feet; 
i t  lies directly across the Street from lot 40 of the  subdivision. The 
description in the deed to plaintiffs refers to  the Street. Plaintiffs 
erected a dwelling house facing the Street and constructed a driveway 
from the Street to their carport. I n  May 19GO they moved in. De- 
fendants were engaged in paving the Street, but plaintiffs paid no par t  
of t'he paving cost, though they were requested to do so. Defendants 
barricaded the Street and later made i t  impassable by filling it, in 
front cf plaintiff's lot, ~ i t h  dirt and rock to  a depth of several feet. 
From ,June 19.58 to the  time the Street was closed, many persons, not 
owning lots within the subdivision, used the Street freely and without 
interference. The State Highway Commission has not a t  any time 
accepted or maintained the Street as a par t  of the State highway sys- 
tem. It was maintained entirely a t  t'he expense of defendants and 
the purchasers of lotls within the subdivision. Plaintiffs instituted 
this action to  restrain defendants from interfering with their use 
thereof, and for mandatory injunction t o  require defendants to  open 
the Street and remove all obstruction therefrom. 

The trial court erred in overruling defendants' motion for nonsuit. 
Plaintiffs acquired no right, title or interest in or to the Street by 

virtue of the deed of conveyance from Mr. and Mrs. Howard Owens 
to  them. The description refers to the Street, but the effect of the 
reference is only descriptive. FarmviLle v. Monk & Co., 230 N.C. 171, 
108 S.E. 2d 479. Mr. and Mrs. Howard Owens had theretofore con- 
veyed to defendants all their right, tittle and interest "in and to  the 
streets shown on the map" (and this Street is shown on the map) ,  
and therefore, a t  the time of the conveyance of the lot outside the 
subdivision to plaintiffs, had no title or interest tha t  they could 
convey to  plaintiffs. Sheets v. Walsh, 217 N.C. 32, 6 S.E. 2d 817. 

The trial judge proceeded on the theory tha t  there was prima facie 
evidence of a consummated dedication of the  Street to  the use of the 
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public. He :?ems to be of the opinion tha t  where there is  a subdivision 
of a tract of land into lots, and streets are opened within the sub- 
division, thczt use of a street by a member of the general public '(for as 
much as tea minutes" (to use his expression) works an irrevocable 
dedication to public use. This is, of course, not the law. The judge 
was mobably confused by failure to distinguish the principles appli- 
cable to a dedication to the use of purchasers of lots within a sub- 
divisicn and those applicable to a dedication to the  use of the public. 
The law i j  clearly stated in our former opinion. TT7e repeat a portion of 
the former opinion in the three following paragraphs. 

Whcre lots are sold and conveyed by reference to a map which repre- 
sents a division of a tract of land into subdivisions of streets and lots, 
such ttreets become dedicated to  the public use, and a purchaser of 
a lot located in the subdivision acquires the right to  have all and 
each of the streets kept open and i t  makes no difference whether the 
street- be in fact open or accepted by the appropriate public authority. 
I-Io~~ever,  the dedication referred to in the preceding sentence, insofar 
as the general public is concerned, without reference to any claim or 
equit:? of the purchasers of lots in the subdivision, is but a revocable 
offer and is not complete until accepted, and neither burdens nor 
benefits with attendant duties may be imposed on the public unless 
in some pmper way i t  has consented to assume them. Steadman v. 
Pinetops, 231 N.C. 509, 515,112 S.E. 2d 102; Blouing Rock v. Gregorie, 
243 N.C. 362, 90 S.E. 2d 898; Rowe v. Durham, 235 N.C. 158, 69 S.E. 
2d 171 ; Lez v. Walker, 234 N.C. 637, 68 S.E. 2d 664. 

An occeptance by the public of an offer to dedicate a street or road 
must be by the proper public authorities - tha t  is, by persons compe- 
tent to act for the public, e g., the governing board of a municipality 
or Stnte Highway Commission. 16 Am. Jur., Dedication, s. 32, p. 379. 
To be binding, the acceptance by the public authority must be in 
some recognized legal manner. Gault V. Lake Waccamaw, 200 X.C. 
593, 138 S.E. 101. ('According to the current of decisions in this Court 
there can be in this State no public road or highway unless i t  be one 
either established by public authorities in a proceeding regularly insti- 
tuted before the proper tribunal or one generally used by the public and 
over which the public authorities have assumed control for the period 
of twenty yetars or more; or dedicated t o  the public by the owner of 
the soil wiih the sanction of the authorities and for the maintenance 
and operation of which they are responsible." (Emphasis added) 
Chesson v. Jordan, 224 N.C. 289,291,29 S.E. 2d 906; Scott v. Shackel- 
ford, 241 N.C. 738, 743, 86 S.E. 2d 453; Hemphill v. Board of Alder- 
men, 212 N.C. 185, 193 S.E. 153. 
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"The m e x  use of a way over land by the public does not constitute 
i t  a highway. Nor does the mere permissive use of i t  imply a dedica- 
tory right in the public to  use it." Chc>sson v. Jordan, supra. 

A person who purchases a lot or parcel of land situate outside the 
boundaries of a subdivision has no rights with respect to the dedi- 
cated streets of the subdivision ot~her than those enjoyed by tfhe public 
generzlly, even though his lot or parcel abuts upon one of the streets. 
Janicki v. Lorek, 255 N.C. 53, 120 S.E. 2d 413; Rose v. Fisher, 42 
S.E. 2d 249, 172 A.L.R. 160 (TV. Va. 1947). Even if tthe Street has 
been opened and is in use for the purposes of the persons owning lots 
in t!le subdivision, if the offer of dedication has not been accepted by 
proper public authorities or in a manner recognized by law, the owner 
of the lot outride the subdivision has no right to  use the street by rea- 
son of any purported dedication. T h w r  does not arise on the record 
in the instant case any question of private easement by grant, pre- 
scription, implication or of necessity. RThere streets have been laid out 
and opened in a duly established subdivision and the proffered dedi- 
cation of the streets has not been accepted on behalf of the  general 
public in a manner recognized in law, if a member of the general 
public, not a resident of or owner of land in the subdivision, uses the 
streets for his own purposes and convenience, such use is a t  best 
permissive and not of right. 

The judgment below is 
Reversed. 

J O S E P H  LANE v. I IOWA MUTUAL INSURANCE COMPAR'Y. 

(Filed 12  December 1962.) 

1. Insurance 5 60- 
The right of a n  injured party, after recoverF of unsatisfied judgment 

agninst insured. to recover against insurer in an assigned risk liability 
policy mny not be defeated by the failure of insured to notify insurer of 
the accident or f a i h r c  of insured to iile an accident report with the 
Depnrtment of Motor T'ehicles as required by statute. 

2. Appeal and Error 8 1- 
The Supreme Court will not pass upon a constitutional question which 

was not raised and passed upon in the court below. 

APPEAL by defendant from Mallard, J., April 1, 1962, Regular Civil 
Term of WAKE. 
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This appeal is from a judgment which, after recitals, including a 
recital tha t  the cause was heard in the Small Claims Division of 
Walrz County Superior Court, provides: 

"The Court, after having considered the evidence and stipu- 
lations of counsel and the contentions of the parties relative there- 
to, finds the following facts: 

"1. Tha t  the plaintiff is an individual and the defendant a 
corporation duly organized and existing under the laws of the 
State of Iowa with its home office located in DeWitt, Iowa, and 
that  the defendant is an  insurance company engaged in the 
business of writing policies of insurance, including automobile 
liability insurance, and is licensed t o  do business in the State 
of North Carolina. 

"2. Tha t  the plaintiff and defendant are properIy before the 
Court, and the Court has jurisdiction of this matter. 

"3. That  the defendant issued a policy of liability insurance 
to  Lemon Haley, vhich was an assigned risk policy and as  such, 
had been certified to the North Carolina Department of M o t o ~  
Vehicles as proof of financial responsibility; tha t  in addition, said 
policy had been certified to  the Department of Motor Vehicles 
of the State of North Carolina as proof of financial responsibility 
pursuant to the Financial Respons~bility .4ct of 1957; that the 
same was a 'motor vehicle liability policy as  defined in G.S. 
20-279.21'; tha t  said policy issued to  Lemon Haley covered a 
1950 Chevrolet automobile with limits of 5/10/5 and covered 
the period of May 13, 1958, to May 15, 1959. 

('4. T h a t  said poilcy of insurance issued to Lemon Haley, S. 
Nain  St., Louisburg, North Carolina, contained inter alia, the 
agreements as follows: 

' ( b )  To pay on behalf of the insured all sums which the in- 
sured shall become legally obligated to  pay as damages because 
of injury to or destruction of property, including loss of use 
thereof caused by accident arising out of the ownership, mainte- 

nance or use of the automobile.' 
" 5 .  That  plaintiff instituted suit against Lemon Haley in Frank- 

lin County Superior Court on or about the 29th day of September, 
1959, alleging tha t  due to the negligence of Lemon Haley, the 
plaintiff hit the shoulder of the road and struck a culvert causing 
damages to  his automobile; tha t  said complaint and summons 
were duly served on said defendant Haley by the Sheriff of Frank- 
lin County. 
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"6. Tha t  said Lemon Haley did not report the alleged accident 
to  his insurance carrier, the defendant, Iowa Mutual Insurance 
CG., and did not notify said insurance company tha t  a suit had 
been instituted against him; that, said Lemon Haley did not  file 
forms SRI  and SR21 with the Department of Motor Vehicles of 
North Carolina; tha t  plaintiff did not notify the  Motor Vehicles 
Department of North Carolina tha t  said Lemon Haley had been 
involved in the accident and there v a s  no notice t o  the defendant, 
Iowa Mutual Insurance Company of any pending action or of the 
alleged accident. 

"7. Tha t  on December 4, 1959, plaintiff obtained a judgment 
by default and inquiry tha t  on February 29, 1960, the jury 
awarded damages against said Lemon Haley and in favor of the 
plaintiif in the amount of $677.70, plus interest from February 
23, 1960 and thereafter on March 11, 1960, plaintiff's attorney ad- 
vised defendant, Iowa Mutual Insurance Company, a t  its office 
in DeWitt, Iowa, tha t  plaintiff had obtained final judgment 
against the said Lemon Haley. 
"8. That  the legal liability of Lenlon Haley to plaintiff as dam- 

ages because of the property damage arising out of the use of the 
insured automobile had been finally determined by the aforesaid 
judgnient and that  the defendant has not paid or tendered payment 
o' any part  of the said judgment against the insured. 

"And the Court being of the opinion, upon the foregoing facts, 
t h a t  t$e plaintiff is entitled to judgment against the defendant in 
this action; 

"It  is, therefore, ORDERED,  ADJUDGED AND DECREED,  
tha t  the plaintiff have and recover of the defendant the sum of 
$677.70, plus interest from February 23, 1960, the costs of court 

in the suit entitled ' JOSEPH T .  LANE v. I,EII.lO~lT HALEY, 
and the costs of this action to be taxed by the Clerk." 

Defendant excepted " ( t ) o  the foregoing judgment and the signing 
thereof" and appealed. 

Dupree, IT'enver, Horton & Cockman for plaintiff appellee. 
Tengzie, Johnson dl: Patterson for de ferdant  appellant. 

BOBBITT. J.  Defendant contends the judgment should be reversed on 
the hnsis ot the facts set forth in Finding of Fact No. 6. 

Reference is made to  Swain v. Inslzircmce Co.,  233 N.C. 120, 116 S.E. 
2d 482, where this Court, with reference to a similar factual situation, 
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cited and discussed the statutory and policy provisions relevant to 
decision. 

Plaintiff had no legal right under policy or statutory provisions to  
sue defendant u n l e ~ s  and until plaintiff first obtained a final judgment 
against Haley. His final judgment against Haley establislied the 
amou,lt of Haley's legal obligation t o  plaintiff. Defendant's agree- 
ment was to pay the amount for which Haley became "legally obli- 
gated." 

Under G.S. 20-279.21 (1') ( I ) ,  a s  construed in Swain, Haley's failure 
to conlply wit11 policy provleions as to notice of accident anti of smt 
did not defeat plaintiff's right to recover from defendant the :imonnt of 
the judgment by which Haley's legal obligation to plaintiff n as finally 
determined. 

With reference to the finding of fact tha t  Haley "did not file f o r m  
SR1 and SR21 wilt11 the Department of Motor Vehicles of S o r t h  
Carolina," i t  is noted: G S. 20-279.31(a) prescrihes the penalties for 
failuie to rcport an accident as  required in G.S. 20-279.4. G.S. 20-279.4 
prescribes the contents of a report filed as required in G.S. 20-166.1 (b) .  
TTc pcweive no sound reason why the legal obligation of Haley or of 
d-efenclant to  plaintiff is impaired or affected by Haley's failure to file 
an accident report as required by statute. 

n ' 1 h  reference to the finding of fact tha t  "plaintiff did not notifv 
the >lotor T-ehicles Department of S o r t h  Carolina tha t  said Lemon 
Haley had been involved in the accident," i t  is noted: There is no 
finding tha t  plaintiff failed to report tlie acczdcnt. It doe< not ap- 
pear when plaintiff waq adviyed that  Haley v7as the driver who ~au'eci 
him to run off the road and strike the culvert. The accident occurred 
February 26, 19.59, (so alleged and admittcd in the plearlinp) and 
plaintiff's action Jyas commenced September 29, 19,i!3. If plaintiff had 
fnilcd to report the accident to the Department of Motor T-ehirles a.s 
required by statute, such failure did not impair or affect the legal 
ohlio,ntion of Rnley or of defendant to plaintiff. Under G S. 20-279 21 
(f )  (11, as construed in Swain, defendant's liability (within the limits 
of the coil~pulsory corerage) for the payment of the damages for 
~ ~ l i i c h  Haley was "legally obligated" became absolute on February 
26, 1939, when plaintiff's car was damaged, a t  vihich time the pollcy 
issued by defendant to Halep was in full force and effect. 

I n  Swnin. thc policy under consideration Jvas iswed voluntarily by 
tlie defendant. Relevant to the constitutiona1 question then r a i d ,  this 
Court said. "JF7hen defendant voluntarily issued its policy to Owens, i t  
did so with full knowledge tha t  the provisions of G.S. 20-279.21 ( f )  (1) 
became a part  thereof as fully as if written therein; and, having 
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voluntarily assumed the risk, it may not challenge the constitutionality 
of the statutory provisions." 

The policy now under consideration is referred to  in the findings of 
fact (but not in the pleadings) as an assigned risk policy. There are no 
findings of fact as t o  the  plans and procedures adopted for the issuance 
of assigned risk policies under G.S. 20-279.34 or as  to the circumstances 
relating to the issuance by defendant to Haley of the policy now under 
consideration. 

On xppenl, by brief in this Court, defendant challenges for the first 
time the constitutionality of G.S. 20-279.21 (f)  (1) as  construed in 
Swain when applied to an assigned risk policy. This constitutional 
question nncz. not raised in the court below and may not be raised for 
the first time in this Court. Phillzps t Shaw, Comr. o f  Revenue, 238 
N.C. 538, 78 S.E. 2d 314; Baker v. Varser, 240 N.C. 260, 267, 82 S.E. 
3d 90; Pinnix v. Toomey, 212 N.C. 358. 367, 87 SE. 2d 893. "Therefore, 
in confornlity with the well established rule of appellate courts, we 
will not pass upon a constitutional question unless i t  affirmatively 
appears tlnt such question was raised and passed upon in the court 
below." Denny, J. (now C.J. ) ,  in S. t l .  Jones, 242 N.C. 563, 564, 89 
S.E. 2d 129. 

With reference t o  the constitutional question defendant belatedly 
attempted to raise, see Sanders v. Traverlers Indemnity Company, 
144 F. Supp. 742. 

As stated in Swain and quoted with approval in h'ixon v. Insurance 
Co., 255 N.C. 106, 109, 120 S.E. 2d 430: "The 1957 Act required 
every owner of a motor vehicle, a s  a prerequisite to  the registration 
thereof, to show 'proof of financial responsibility' in the manner pre- 
scribed by G.S. Article 9A, Chapter 20, to wit, the 1953 Act. The mani- 
fest purpose of the 1957 Act was to provide protection, within the re- 
q u i r e ~  limits, to persons injured or damaged by the negligent operation 
of a motor vehicle; and, in respect of a 'motor vehicle liability pol- 
icy,' to provide such protection notwithstanding violations of policy 
provisions by the owner subsequent to  accidents on which such injured 
parties bas? their claims." 

On authority of our decision in Swain, the judgment of the court 
below is affirmed. 

Affirmed. 
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THURSTON MOTOR LINES, IR'C. v. 
GEXERAL MOTORS CORPORSTION AXD PAYSE TRUCK SALES, INC. 

(Filed 12 December 1962.) 

Limitation of Actions 5 4- Action for  damages resulting from daa-  
gerous defect i n  machinery accrues a t  t ime of sale and  not  t ime sub- 
stantial dmnage occurs. 

Plaintiff's allegations were to the effect that  one defendant sold and 
the other defendant manufactured a motor vehicle equipped with a faulty 
anci dangerous carburator, that defendants knew or by the exercise of 
duc care should have known of such defect and failed to warn plaintid 
thereof, and that  by reason of such defect the vehicle subsequently caught 
fire to plaintiff's damage. Held: Plaintiff's cause of ac~tion, whether for 
negligence or for breach of warranty, accrued a t  the time plaintiff pur- 
chased the vehicle, since plaintiff then had a cause of action for nominol 
damages a t  least, and it  appearing from the complaint that  the action 
was not instituted until more than three years thereafter, judgment on 
the pleadings in fa ror  of defendant is without error, i t  being iinmaterinl 
that the actual or substantial damage did occur within three rears of 
the institution of the action. 

PAEKER, J., dissents. 

APPEAL by plaintiff from Clark (Edward B.), Special Judge, March 
26, 1962, Special Term of WAKE. 

Civil action instituted September 8, 1958, to recover damages al- 
legedly caueed by the joint and concurrent negligence of defendants. 

The complaint, summarized in part and quoted in part, alleged: 
In the !stter part of June, 1955, plaintiff purchased from Payne 

Truck Sales, Inc. (Payne),  agent and dealer for General Motors 
Corporation (General Motors), the manufacturer, a new 1955 GMC 
truck-tractar. On September 9, 1955, while being operated by plain- 
tiff's driver, said truck-trac~tor was damaged by "a floorboard fire" 
that "enveloped the motor." The truck-tractor had been in service less 
than ~ i x t y  days and had been driven less than four thousand miles. 

The alleged facts on which plaintiff predicates its allegations of 
negligence are as follows: 

"7. That  plaintiff is informed and believes, and therefore alleges 
that said fire n7as caused by the loosening of the main jet 
passage plug in the model 660D Holly carburator of said GMC 
tractor, and such loosening was caused by vibration and fell out 
by reason of the fact that  the carburator was patently defective 
and had been negligently manufactured and installed on said 
GRIC tractor causing gas to leak from the carburator and fall 
upon the hot manifold and burst into flame. thereby causing said 
fire and the resulting damage to plaintiff's truck." (Our italics) 
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The gist of plaintiff's numerous specifications of negligence is t h a t  
each of defendants knew or should have known the carburator was 
defective and negligently failed to warn plaintiff of its defective con- 
dition. 

Defendants filed separate answers, each consisting of a general de- 
nial of plaintiff's allegations. 

On January 30, 1962, plaintiff moved for leave to amend its com- 
plaint by substituting the word "latently" in lieu of the word "patent- 
ly" in paragraph 7 of tlie complaint, asserting the word "patently" 
had been used through inadvertence. On February 5, 19G2, tlie court 
sllowed plaintiff's said motion and also ordered "that defendant shall 
have an additional period of 30 days within vhich t o  file an amended 
answer to the complaint or amendment to complaint, in such man- 
ner as defendants or either of them deem advisable." 

Thereafter, each defendant filed an amended answer. Each de- 
fendant, alleging as a further defense tha t  plaintiff's cause of action, 
if any, arose in June, 1953, when the truck-tractor was delivered to 
plaintiff, pleaded the three-year statute of limitations in bar of plain- 
tiff's right to recover. General Motors also pleaded the three-year 
statute of limitations in bar of the cause of action, if any, alleged in 
the amendment to  complaint filed Fel~ruary 5 ,  1962. 

-4ftcr said amended answers were filed, each defendant moved in 
~vrit ing for judgment on the pleadings in its favor on the ground i t  
appeared from the complaint tha t  the cause of action alleged therein 
accrued more than three years prior to the commencement of this 
action. 

Allowing said motions, the court entered judgment "that the plain- 
tiff recover nothing of the defendants or either of them and tha t  
the corts of this action be taxed against the plaintiff." Plaintiff ex- 
cepted and appealed. 

T e a ~ u e ,  Johnson & Patterson and Ronald C. Di l they  for p la in t i f ,  
appellant. 

Smith,  Leach, Anderson & Dorset t  for de fendant  appellee General 
Motors Corporation. 

Morgan,  B y e d y ,  Post  & V a n  A n d a  and S .  Perry Kez iah  for defend- 
an t  appellee Payne  Truck  Sales, Inc .  

BOBBITT, J. The question is whether defendants are entitled to  
judgment on the pleadings on the ground plaintiff's action, if any, 
is barred by the three-year statute of limitations. 

Wliile plaintiff alleges its damages were caused "as a direct and 
proximate result of the aforesaid negligence on the part of both de- 
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fendants," i t  is noted plaintiff alleged tha t  both defendants, a t  the 
time plaintiff purchased the truck-tractor, ((assured plaintiff that 
said Gl IC  truck had been manufactured properly, was in good run- 
ning condition and that  defendants gare  plaintiff the usual guarantee 
when said GMC truck was purchased." 

For a full sltatpmrnt of the rules applicable upon consideration of 
a motion for judgment on the pleadings, see Erickson v. Starling, 235 
N.C. 643, 656, 71 S.E. 2d 384. 

For present purposes, the pertinent facts are: (1) The truck-tractor 
was purchased by plaintiff the latter part  of June, 1955; 12) it was put 
into service on July 17, 1955; (3) the fire occurred September 9, 1955; 
(4) no alleged negligent act or omission of defendants occurred sub- 
~equei!t to the sale and delivery of the truck-tractor the latter part  of 
.June, 1955. 

The period prescribed for the commencement of this action, whether 
considered an action for breach of warranty or an action for negligence, 
is three years from the time the cause of action accrued. G.S. 1-15; 
G.S. 1-46; G.S. 1-52(1) ; G.S. 1-32(4).  

"In general a cause or right of action accrues, so as  to start  the 
running of the statute of limitations, as soon as  the right to institute 
and maintain a suit arises, . . ." 34 C.J.S., Limitations of Actions s 
109; 34 Am. Jur. ,  Limitation of Action S 113; Shewin  v. Lloyd, 246 
N.C. 363, 367, 98 S.E. 2d 508. 

Plaintiff contends its cause of action did not accrue until September 
9, 1955, when the truck-tractor was damaged by fire; and that this 
action was insltitutecl within three years, to wit, on September 8, 1958. 
Defendants contend plaintiff's clause of acltion, if any, accrued in the 
latter part  of June, 1955, when the truck-tractor was sold and de- 
livered to plaintiff, and is barred by the three-year statute of limi- 
tations. 

"It is a firmly established rule tha t  with certain exceptions, such 
as in the cases of covenants and indemnity contracts, the occurrence 
ef an act or omission, whether i t  is a breach of contract or of duty, 
whereby one sustains a direct injury, however slight, starts the 
statute of limitations running against the right to maintain an ac~tion. 
It is sufficient if nominal damages are recoverable for the breach or 
for the wrong, and i t  is unimportant tha t  the actual or substantial 
damage is not discovered or does not occur until later. However, i t  
is well settled tha t  where an act is not necessarily injurious or is not 
an invasion of the rights of another, and the act itself affords no cause 
of action, the statute of limitations begins to run against an action for 
consequential injuries resulting therefrom only from the time actual 
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damage ensues." 34 Am. Jur., Limitation of Actions § 115; 54 C.J.S., 
Limitations of Actions 8 168. 

I n  Shearin v. Lloyd, supra, decisions of this court tending t o  support 
the nuoted general statement were cited and discussed. We refer, 
without repetition, to what is there stated. 

I n  Hooper v. Lumber C'o., 215 N.C. 308, 1 S.E. 2d 818, i t  was held 
that  the plaintiff's action, based on the alleged negligence of the de- 
iendact, was barred by the three-year statute of limitations; and the 
ground of decision was "that the running of the statute must be com- 
puted from the time of the wrongful act or omission from which the 
injury resulted," not from the time the injury occurred. The opinion 
states: "The law will not permit recovery for negligence which has be- 
come a fait  accompli a t  a remote time not within the statutory period, 
althoilgh injury may result from i t  within the period of limitation." I n  
this connection, see Bnuctim v. Streater, 50 K.C. 70; Hughes v. Sew-  
so~n ,  86 X.C. 42-1; Daniel v. Grizzard, 117 N.C. 105, 23 S.E. 93; Bank 
v. flIcRinney, 209 K.C. 668, 184 S.E. 506. 

In  decisions from other jurisdictions cited by plaintiff (White v. 
Schnoebelen ( N . H . ) ,  18 A. 2d 185; Schmidt v. Merchants Despatch 
Trnnsp. Co. (S .Y. I .  200 X.E. 824, 104 A.L.R. 450; Wabash County 
v. Pearson (Ind.) ,  22 N.E. 134),  and in other decisions, i t  was held 
tha t  a cause of action for negligence does not accrue unless and until 
injury results. Indeed, in Hocutt v. R.R., 124 N.C. 214, 32 S.E. 681, i t  
was held t!mt the cause of action did not accrue until there had been 
an invasion of plaintiff's rights. 

Whcther this Court, in a case where there is no injury to plaintiff 
or invasion of his rights a t  the time of defendant's negligent act or 
cmiesion, would follow Hooper v. Lumber Co., supra, need not be 
decided on this appeal. Decision on this appeal, a s  in Shearin v. 
Lloyd, supra, is based on the ground that  plaintiff did sustain injury 
and 111s rights were invaded a t  the time of the alleged negligent acts 
and omissions of defendants. 

I n  Shearin v. Lloyd, suprn, i t  was held tha t  plaintiff's cause of action 
for ndprac t ice  accrued when a surgeon, upon completing an operation, 
closed the incision ~vithout first removing a lap-pack he had intro- 
duced into plaintiff's body, not x-hen the injurious consequences were 
or shculd have been discovered. 

I t  I:. notccl tha t  the damages alleged by plaintiff relate directly and 
solely to the truck-trsctor manufactured by General Motors and 
purchased by plaintiff from Payne. Plaintiff's cause of action, if any, 
derive? from the relationship subsisting between plaintiff and defend- 
ants with yeference to said truck-tractor. 

Assuming, as alleged by plaintiff, the truck-tractor was equipped 
with :, faulty and dangerous carburator, likely t o  cause said truck- 
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tractor to be "ignited with fire," when sold and delivered to plaintiff, 
and tha t  defendants knew or by the exercise of due care should have 
known of such defective condition, and failed to warn plaintiff there- 
of, we are of opinion and hold tha t  pIaintiff suffered injury and his 
rights were invaded in the latter part  sf June, 1955, immediately upon 
the sale and deIivery of the truck-tractor to plaintiff, and tha t  a cause 
of action in favor of plaintiff and against defendants then accrued for 
which plaintiff mas entitled to recover nominal damages a t  least. 
Hence, the judgment of the court below, based on the ruling tha t  plain- 
tiff's action is barred by the three-year statute of limitations, is 
affirmed. 

Affirmed. 

PARKER, J., dissents. 

EIIRAJI VAN BELLAMY, EMPLOYEE V. MORBCE STEYEDORING 
COMPAXT, EMPLOYER; TRAVELERS INSURANCE COMPASY, CARRIER 

(Filed 12 December 1962.) 

illaster and  Servant 5 6 5 -  
Evidence that plaintiff suffered a coronary occlusion while rolling a 

heavy rope net in the course of his employment, with medical expert testi- 
mony that the exercise could not be the cause of the condition althougli 
the attack might have been excelerated or precipitated by the exertion, 
is 7ield insufficient to sustain a finding that the coronary occlusion and 
resulting myocardial infarction arose out of and in the course of the 
employment. 

APPEAL by employer and its insurance carrier from McKinnon, J., 
illarch, 1962, Term, BRUNSWICK Superior Court. 

This proceeding originated before the North Carolina Industrial 
Commission as  a compensation claim filed against Morace Steve- 
doring Company by Hiram Van Bellamy for injuries resulting from 
an industrial accident. The employment, the insurance, weekly wages, 
and other jurisdictional facts were found by the deputy commissioner 
upon competent evidence. 

The deputy commissioner, after hearing, found the claimant since 
1955 had been employed as a carpenter by the present employer and 
its predecessor, Sunny Point Army Terminal. The deputy commis- 
sioner's further findings are: 
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" (4) On March 3, 1961, plaintiff reported for work shortly before 
8:00 A.M. and plaintiff and his brother Lee Bellamy were in- 
structed to get two four-wheeled trucks which were located on the 
dock. I n  order to get the trucks to the desired place, plaintiff and 
his brother had t o  move two pallets weighing about 400 pounds 
each and to  partially lift, roll and move two safety nets made of 
heavy rope weighing 500 pounds or more each. While lifting the 
second net, plaintiff sustained pain in his chest and became sick 
a t  his stomach. It was unusual for plaintiff to  do such heavy and 
strenuous lifting and same was usually done by stevedores or 
longshoremen who are younger and much stronger men than plain- 
tiff. 
"(5)  Plaintiff was hospitalized from March 3, 1960, to April 14, 
1960. -4 diagnosis of coronary occlusion with myocardial infarction 
was made. Plaintiff reached the end of the healing period on 
January 23, 1961, and has a t  least a 50 per cent incapacity for 
work due to his residual heart condition presently diagnosed as  
angina pectoris. 
"(6)  On March 3, 1960, plaintiff sustained an  injury by acci- 
dent arising out of and in the course of his employment with 
l lorace,  which precipitated and resulted in a coronary occlusion 
with myocardial infarction with a present diagnosis of angina 
pectoris." 

The deputy conlmissioner awarded compensation based on the 
claimant's weekly lvages. The employer and the carrier applied for 
and were granted a review by the full commission upon specifically 
assigned errors. After hearing, the full commission adopted as i ts  own 
the findings and conclusions of the deputy commissioner and affirmed 
the award. The employer and the insurance carrier appealed to the 
superior court. After hearing on the record, the superior court over- 
ruled, seriatim, all exceptions, and affirmed the award. The employer 
and the carrier appealed. 

Roecnlan and Prez~afte by James C. Bouvnnn fov plaintiff appellee. 
Poisson, Alinrshall, Barnhill R. Tt7illia)ns, by Lonnie B. JBilliams for 

defendants, appellants. 

HIGGIXS, J. The claimant testified as a witness in his own behalf: 
"I remember the morning of March 3 ,  1960. I was sick a little bit 
before I left home and then I vomited and I got all right, and then 
T w e n t .  . . down to Sunny Point . . . I moved the first net two or three 
feet . . just enough to get by . . . there were two of them . . . Well, 
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when I got so I started to moving i t  good, I taken a pain in my 
breast, so 1 went in the box car and told this man I was sick. He said 
go to the office, so I did so, . . . I vomited and was just a s  sick as  I 
could be. . . . I was hurting in my breast and arm." 

On cross-examination, he testified: "When I moved them, I mean I 
rolled them. . . . I had not rolled nets too many times before. It's part  
of a carpenter's duties if he is asked to. . . .There was one man helping 
me roll tihe net. . . . I m s  rolling the net, . . . There n-as no lifting in- 
volved " 

Claimant was a carpenter, 65 years of age. The defendant's evidence 
indicated tha t  the ~ o r k  of moving nets, etc.. wa:, usually done by long- 
shorenien. However, this duty was sometimes assigned to carpenters. 
I n  moving s net, "it is rolled similar to a barrel." 

The claimant's medical expert, a specialist in the field of "heart 
conditions," in response to a Iiypothetical question involving the 
effect of physical exertion, said: "I think i t  might have been a pre- 
cipitating or a hastening factor in this situation. As far as being the 
underlying cause, generally speaking, i t  is not. I don't think i t  would 
be in this case. " " " This man also, besides bemg a t  an age where he 
had a fair amount of arteriosclerosis, had diabetes, which accelerates 
the arteriosclerotic hardening process, or narrowing or hardening of 
the erteries. So tha t  actually i t  happens tha t  people who have my- 
ocardial infarction, such as he did, a t  least h d f  of them hnve them 
when they are a t  rest . . . or when they are in bed sleeping, I should 
say - the other half have t.hem when they are awake. So, generally 
speaking, activity has nothing to do with t h ~  production of a my- 
ocardial infarction. NOW, i t  is true tha t  a person who is on the 
verge of having such an attack, by strenuous exertion this could he 
accelerated or precipitated." Dr.  Tidler testified the claimant told 
him three men vere  helping him. 

WF) conclude tha t  so much of finding of fact No. 4 as  relates to the 
heavy and strenuous lifting usually done by younger and much strong- 
er men does not find support in the evidence Finding No. 5 relates 
to diagnosis and treatment after the disability. Finding NO. 6 must 
be treated as  a conclusion and not a finding of fact.  

This case is very 4nlilar to, no stronger than, and governed hy. 
the decision in L e w t e r  v. Enterpr i ses ,  Inc., 240 N.C. 399, 82 S.E. 2d 
410, from which we quote: 

"Ordinarily a death from heart disease is not an injury by accident 
arising out of and in the course of the employment, nor an occupation- 
al  disease, so as to be co~npensable under our statute. " * " 

"Tlxre was medical evidence to  the effect tha t  the fire (in the 
theater where she ~ ~ o r k e d )  and M ~ P .  Lewter '~  excitement xould have 
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aggravated her condition to such an extent as to cause the cerebral 
hemorrhage from which she died. 

"In our opinion, there is no evidence tending to show tha t  Mrs. 
Lewter died as a result of an injury, as those words are used in our 
Workmen's Conipensation -4ct. This is in accord with our decisions 
in Neely  v. Statesvzlle, supra. (212 N.C. 365, 193 S.E. 664)." Gilmore 
v. Board of Education, 222 N.C. 358, 23 F.E. 2d 292; McGill v. Lum- 
berton, 215 S .C.  752, 3 S.E. 2d 321. 

The evidence before the Industrial Commission, the Superior Court, 
and now bcfore us, was insufficient to support any finding the claimant 
\$-as engaged in strenuous lifting not usually a part  of his customary 
duties, or that he sustained any injury by accident arising out of and 
in the  course of his employment. 

The Superior Court will remand the proceeding to the North Caro- 
lina Industrial Commission with instrurtions to enter an award dis- 
a l l o w j ~ g  the claim. 

R,'versed. 

STATE v. JARVIS GLEXN WARD. 

(Filed 12  December 1962.) 

)biles S 59- Evidence held for jury on issue of culpable negli- 
gence. 

I n  this prosecution for manslaughter in striking an  aged woman cross- 
ing a high~vay, the testimony and the physical facts a t  the scene, inclu-l- 
ing evidence that  defendant's car skidded 130 feet sidewise before strilr- 
ins deceased and skidded an  additional 136 feet after stricking her, that  
defendant saw deceased when she was some 700 feet away but did not at- 
tempt to aroid the collision until within 1.30 feet of her, together with evi- 
dence of other facts and circumstances, is held sufficient to justify a 
finding t h a t  defendant violated both the reckless driving and speeding 
starutes and, even though snch 1-iolations wrre unintentional, that  defenrl- 
ant evinced such recklessness and carelessness as  imports a thoughtless 
disregard of consequences or a heedless indifference to the safety and 
rights of others, and therefore motion for nonsuit was correctly denied. 

2. Sutomobilcs § 67; Negligence § 32- 
Contributory negligence of the person injured and killed is no defense 

ili n prosecution for manslaughter, but is relerant and material solely an 
the question of whether defendant's negligence was a proximate cauqe 
of the injury and death, and defendant is not excnlpated by contributory 
negligence if the injury and death resulted directly and naturally from 
hi-  culpable negligence. 
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APPEAL by defendant from Froneberger, J., February 1962 Mixed 
Term of CATAWBA. 

This is a criminal action in ~ h i c h  defendant is charged with in- 
voluntary manslaughter in the operation of an autonlobile. 

Plea: Not guilty. Verdict: Guilty. Judgment: Active prison sentence. 

Attorney General Bruton and Assistant Attorney General Bullock 
for the State. 

Richard A. Williams and Martin C. Pannell for defendant. 

MOORE, J. Defendant contends tha t  the court erred in overruling 
!is lnction for nonsuit. 

Defendant offered no evidence. The State's evidence, in the aspect 
most favorable to the prosecution, is summarized as follorvs: 

-4bout 1:00 P.M. on 25 March 1961 Mrs. Alice Melvina Caldwell, 
while walking across the Providence Road, was struck and killed 
by a 1954 Oldsmobile driven by defendant. Mrs. Caldwell was 85 
years old. ,it times she \yore glasces; sometimes she had "a little 
trouble hearing," and a t  other times "she could hear real good." The 
accident occurred in a rural area. Providence Road runs generally 
north and south; i t  is paved and is 20 feet wide. The speed limit a t  the 
place cf the accident was 55 miles per hour. On the day in question 
the weather was clear and the road was dry. Defendant Tvas proceeding 
northvardly. There is a curve in the road 3/20 of a mile, or about 
700 fcet, south of the point of the accident. From this curve to the 
point of impact the road is straight and is on a slight upgrade. The 
accident occurred about the crest of the hill. Defendant stated to the 
~nvestigat;l.g patrolman tha t  "he was running a t  least 55 miles per 
hour," and that "when he came around the curve there was a n-oman 
standing on the East  side of the road, and tha t  when he first saw her, 
she was walking very slowly towards the middle of the road, and tha t  
she got to the center and stopped - paused momentarily - and con- 
tinued on towards the other side of the road." Defendant pulled to the 
left side of the road and applied brakes. Defendant's car skidded 150 
feet d o n g  the west side of the highway before i t  struck deceased. Most 
of this d i s t ~ n c e  i t  mas skidding sidewise, the front toward the vest  and 
the rcar toward the center of the road. Deceased was struck by the 
right rear door of the car a t  a point 3 feet and 10 inches west of the 
centerline oC the highway. She was knocked upwards, turned over and 
over, 2nd landed in a field on the east side of the road. The car skidded 
nn additional 136 feet after striking her, and in the process knocked 
down two mail boxes, left the highway on the west side, crossed a ditch 
and came to  rest in a field 17 feet and 2 inches from the hardsurface. 
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Deceased's daughter-in-law, an eyewitness, stated that  defendant "was 
coning up the road as fast a s  he could go." Deceased's granddaughter 
testified: "1 heard a car coming up the road, and i t  was coming real 
fast - with a noise like a car makes w l m  ~t goes real fas~t." There 
was evidence t h a t  no horn was sounded. There was a strong odor of 
intowcants on defendant's breath. The patrolman testified: ". . . ( H ) e  
n.as under the influence of intoxicants, but not to the degree tha t  I 
n-ould charge him ~vi th  driving an autonioblle drunk. In  my opinion 
a borderline situation." Mrs. Caldn-ell suffered multiple injuries, and 
all of her ribs, both arms, both legs, and the collarbone on one side 
were broken, and she had a head injury. Death was instantaneous. 

I n  our opinion the State's evidence is sufficient to withstand the 
i n o t i o ~  for nonsuit. It warrants the following inferences: Defendant 
first S R K  -111's. Caldwell when hc rounded the curve 700 feet away. His 
view  as clear and unobstructed. She w:ts then a t  or within a few feet 
of the edge of the hardsurface. He  observed her walking slo~vly across 
the road, saw her pause momentarily at the center of the highn-ay and 
then continue westmrdly. At  a distance of more than 150 feet from 
the point of impact he turned to the left and applied brakes. He  then 
skidded 286 feet out of control. The road was dry, pet he skidded side- 
wise 130 feet uphill before he struck her a t  a point 3 feet and 10 inches 
vest  of the centerlme of the road, and lh tw <kidded 136 feet beyond. 
He  knocked down two mail boxes, cros~ed a ditch and came to rest 
in a field 17 feet weqt of the hardsurface He had been drinking, When 
the whiclc struck I\Trs. Caldwell i t  linoclied her aloft, tunlbling over 
and over, aild threw her into a field on the east side of the highway. The 
impact was so great tha t  all her ribs, both legs, both arms and her 
collarbone n-ere broken, her hrwl was injured and death was instan- 
taneous. 

The phyiical facts speak in terms loud and clear. State v. Phelps, 
242 N.C. 540, 89 S.E. 2d 132; State v. Blankenship, 229 N.C. 589, 50 
S.E. 2d 724; State v. Hough,  227 S . C .  S!X,-L2 S.E. 2d 639. The evidence 
is sufficient to justify a jury in finding tha t  defendant mas in violation 
of the reckless driving and p e e d  statutes (G.S. 20-140 and G.S. 
20-141), and such violations proximately caused the death of Mrs. 
Caldn-ell. The reckless driving and specd statutes are designed for 
the protection of life, limb and property. State v. Palmer, 197 hT.C. 
135, 147 S.E. 817. Though i t  be conceded t h a t  the violation of these 
statutes in the instant case was unintentional, yet the circumstances 
perinit the inference that defendant evinced such recklessness and care- 
lessness, proximately resulting in death, a s  imports a thoughtless dis- 
regard of consequences or a heedless indifference to the right and safety 
of others. State v. Phelps, supra; State v. Cope, 204 N.C. 28, 167 S.E. 
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436. The fact tha t  defendant a t  length made an effort to avoid the 
accident does not avail him when i t  appears that  his recklessness was 
responsible for his inability to control the vehicle. State t'. Stansell, 
203 S .C.  69, 161 S.E. 580. 

Defendant relies heavily upon two civil cases, Rrafford .tl. Cook, 
232 Y.C. 699, 62 S.E. 2d 327, and Tysinger v. Dairy Products, 225 
N.C. 717, 36 S.E. 2d 246. Both involved pedestrians crossing high- 
vays .  and in both contributory negligence was strongly urged. In  the 
former i t  was held tha t  i t  was a case for the jury, and in the latter tha t  
material on the question whether defendant is guilty of culpahle 
negligence is no defense in a criminal action, but is relevant and 
deceased Ivas contributorily negligent as a matter of law. Contributory 
negligence. The act of the accused need not be the immediate cause 
of death; defendant is legally accountable i f  the direct cause is the 
natural result of the criminal act. State v. Phelps, supra; State v. 
Minton,  234 N.C. 716, 68 S.E. 2d 844. The case a t  bar is in some re- 
spects analogous factually to the follon-ing cases: State v. Renfrow, 
245 N.C. 6G5, 97 S.E. 2d 218; State v. Phelps, supra; State v. Smith, 
238 W.C. 52, 76 S.E. 2d 363; State v. Triplett, 237 N.C. 604, 75 S.E. 
2d 527; State v. Huggins, 214 N.C. 568, 199 S.E. 926;  State v. Cope, 
mpra;  State v. Durham, 201 N.C. 724, 161 S.E. 398. Of course, no two 
cases are factually identical. 

Defendant makes 13 other assignnlents of error based on 17 ex- 
ceptions. They present no novel question; of law and do not justify 
discussion and restatement of fainiliar principles. We have carefully 
considered them and find no errors which would justify a new trial. 

KO error. 

LESTER C. SUGG, ADMISISTRBTOR OF JOHN WAYNE SUGG, DECEASED v. 
JAMES H. BAKER, SR. 

(Filed 12 December 1962.) 

I. Trial § 33- 
Even though the parties waive a recapitulation of the evidence, the 

court is required by statute to give a summary of the evidence sufficient 
to bring into focus the controlling legal principles and to apply the law 
to the evidence, and a n  instruction which leaves the application of t h ~  
law to the eridence entirely to the jury does not meet the requirements 
of the statute. G.S. 1-180 
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2. Automobiles § 64.- 
Failure to Beep a proper lookout may be, but is not necessarily, a 

component of reckless driving, and does not alone constitute reckless 
driving. G.S. 20-140. 

3. Automobiles §§ 41b, 46- 

I n  this action to recover for the wrongful death of a child, plaintiff 
a1:cged that  defendant failed to keep a reasonable lookout and violated 
the reckless driving statute. An instruction of the court on plaintiff's 
evidence of defendant's failure to  keep a proper lookout, that  plaintiff 
contended that defendant violated the reckless driving statute, which 
the court then read to the jury, is J~eltl grejudicial a s  permitting the con- 
clnsion that  the jury could not find that defendant was negligent under 
the rule of a n  ordinarily prudent nlan in failing to keep a reasonable 
lool~out unless the jury also found that defendant mas guilty of reckless 
d r i ~ i n g  a s  defined by statute. 

4. Trial !j 33- 
I t  is error for the court to instruct the jury upon a principle of 

law even though alleged in the pleading, when there is no evidence 
presenting the matter. 

5. Trial 8 3% 
One of the most important purposes of the charge is the elimination 

of irrelevant matters and causes of action or allegations as  to which no 
eridence has been offered, and thereby to let the jury understand ant1 
al~grecinte the precise facts that  a re  material and determinative. 

APPEAL by plaintiff from Bundy, J., February 1962 Term of GREENE. 
Action by plaintiff to recover damages for the alleged wrongful 

deatll of his intestate John V a y n e  Sugg, a child 2% years of age. 
The child, while crossing a street, was struck and fatally injured by a 
motor whicle driven by defendant. The accident occurred about 7:00 
P.M., 12 July 1960, on Fourth Street in the town of Snow Hill. De- 
fendant was driving northwardly along Fourth Street a t  a speed of 
25 mi!es per hour. The street is 31 feet wide; i t  was dry and there was 
no other traffic. Defendant saw a Inan mcd t w o  boys with a homemade 
motor scooter in a lane or driveway just off the west side of the 
street His eyes were focused in their direction. He  slackened speed 
to  15 or 20 miles per hour. He could see the street in front of him, 
but was wr,tcliing the boys to  see if they were going to drive the  
scooter into the street. On the east side of the street there was no 
sidewalk, ?;id there was a hedge about 1 foot from and running parallel 
to the curb. The hedge was 4 or 5 feet high and extended to the drive- 
way a t  the south edge of Ivan Godwin's lot. The view to defendant's 
right v a s  nlso obstructed by other objects. Ivan Godwin's lot fronted 
on the ~ t r e e t  a distance of 50 feet. As defendant was passing this lot, 
travelling about 3 feet from the curb, he caught a glimpse of an object 
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proceeding into the street from the Godwin lawn. It was John Wayne 
Sugg (Godwin's grandchild), who had alighted from an automobile 
in the Godwin driveway and had proceeded across the lawn into the 
street. Defendant's right headlight struck the child. Defendant stopped 
a t  the curb about a car's length away. The child died ~ ~ i t h i n  the hour. 

Plaintiff alleges tha t  defendant was negligent in the following re- 
spects (among others) : (1) he failed to keep a reasonable lookout, and 
( 2 )  he violated the reckless driving statute (G.S. 20-140). 

The court submitted two issues - negligence and damages. The 
jury answered the negligence issue in favor of defendant, and the court 
entered judgment denying recovery and dismissing the action. 

Plaintiff appeals. 

Jones, Reed R. Griffin for plaint i f f .  
TVhitaker & Jeffress for defendant. 

NOGRE, J. Instructing the jury, the  court stated: 

". . . (0)rdinarily in a case of this kind the Court would re- 
cnpitulate and summarize the substance of the evidence. Tha t  is 
done unless the doing of tha t  is waived by both of the parties. In 
this cace the parties, through their counsel respectively have waiv- 
ed the Court recapitulating or summarizing the evidence." 

Thc charge is entirely devoid of any summary of the evidence. 
There is no attempt to apply the law to the facts. The few contentioil> 
given are extremely general and conclusional and do not in any 
sense review the crucial facts. The final instruction on the first issue 
is : 

". . . (1)f you find from the evidence and by its greater weight 
t5at  the death of plaintiff's intestate was proximately caused by 
t!?e negligence of the defendant as  alleged in the complaint, apply- 
ing these rules of lam to the facts in the case, then i t  would be 
your duty to answer this issue 'Yes.' If you fail to so find, then 
i t  would be your duty to ansver i t  'No.' " 

The charge does not comply with the requirement of G.S. 1-180. 
The court places upon the jury the duty which the statute imposes 
upon the judge, tha t  is, to  apply the law to the crucial facts in the 
case. The charge is for the guidance of the jury, not for the benefit 
of counsel. Even though the parties waive a recapitulation of the 
evidence, such waiver does not relieve the court of the duty to declare 
and e x p l a i ~  the law arising on the evidence of the respective parties. 
It is not sufficient for the court to read a statute or to  state the appli- 
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cable law bearing on an issue in controversy, and leave the jury 
unaided to apply the law to the facts. Bulluck v. Long, 256 N.C. 577, 
124 S.E. 2d 716; Brannon v. Ellis, 240 N.C. 81, 81 S.E. 2d 196. ('The 
court is not required to recapitulate the evidence, witness by witness. 
n'or is it required to instruct on subordinate features of the case with- 
out a proper rcquest therefor. A sumn~ary of the material aspects of 
the evidence sufficient to bring into focus controlling legal principles 
is all tha t  is required with respect to  stating the evidence." Rubber 
Co. v. Distributors, Inc., 256 N.C. 561, 564, 124 S.E. 2d 508. 

A further error in the charge graphically illustrates the importance 
and necessity of complying with the requirements of G.S. 1-180. The 
judge instructed the jury: 

"The plaintiff contends tha t  his intestate's death was proxi- 
mately caused by the negligence of the defendant in that  he failed 
to keep a proper lookout. There mere other allegations of negli- 
gence in the  complaint but i t  resolves itself t o  this allegation of 
negligence, and tha t  is what is generally spoken of as careless 
and reckless driving, of which failure to  keep a proper lookout 
could be considered, and is contended to be a part. 

. . . .  
"The plaintiff contends further, and in furtherance of tha t  

contention wit11 respect to fai1ul.e to keep a proper lookout that  
t,he defendant was driving his automobile in a manner tha t  is 
comn~only referred to as carelessly and recklessly, the  statute 
pertaining to which I specifically call your attention, the plaintiff 
contending that the defendant drove his motor vehicle in violation 
of this statute in tha t  he failed to keep the proper lookout tha t  
the law requires of a motorist along the highway." 

The judge then read to the jury G.S. 20-140. 
Failure to  keep a proper lookout may be, but is not necessarily, a 

component of reckless driving. From the instructions given the jury 
could have, and probably did, conclude tha t  they could not find tha t  
defendant n.as negligent, under the rule of the ordinarily prudent man, 
in failing to keep a reasonable lookout, unless they also found tha t  he 
was guilty of reckless driving as defined by the statute. The evidence 
on this record is insufficient to  support a finding of reckless driving. 
The judge belo~v probably had in mind the statement in Kolman v. 
Silbert, 219 N.C. 134, 137, 12 S.E. 2d !J15, tha t  the reckless driving 
and speed control statutes "constitute the hub of the Motor Traffic 
Law around which all other provisions regulating the operation of 
automobiles revolve." This expression is true as a general proposition 
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and as applied in the Kolman case, in which there was abundant evi- 
dence of excessive speed and reckless operation. But  i t  does not mean 
that  the violation of any other common law or statutory rule or duty 
with respect to the operation of automobiles constitutes reckless driv- 
ing, nor that damage arising from any such violation is not actionable 
unless i t  amounts to  reckless driving. The court is not justified in 
giving instructions with respect to a principle of law, not applicable to 
the evidence, merely because a breach of such law has been pleaded. 
Before a breach of a particular l a v  or dulty may be submitted for jury 
determination, there must be both allegation and proof of such breach. 
One of the most inlportant purposes of the charge is the elinination 
of irrelevant matters and cause of action or allegations as to which no 
evidence has been offered, and to thereby let the jury understand and 
appreciate the precise facts tha t  are material and determinative. Dun- 
lap v. Lee, 257 N.C. 447. 450, 126 S.E. 2d 62. 

New trial 

STATE v. EDWARD MITCHUJI. 

(Filed 12  December 1962.) 

1. Criminal Law 5 86- 
The introduction in eridence by the State of a declaration or admission 

by defendant does not l~reclude the State from showing that the faces 
are  other than a s  related in defendant's declaration. 

2. Criminal Law § 101- 
When evidence offered by the State is contradictory, some tending to 

inculpate and solve tending to exculpate defendant, the conflicting evi- 
dence carries the issue to the jury. 

3. Criminal Law § 9% 
The jury may beliere a part and reject a par t  of defendant's state- 

ments introduced in eridence b~ the State. 

4. Homicide 9 20- Where the  State's evidence permits diverse in- 
ferences on question of self-defense nonsuit is correctly denied. 

The State introduced in evidence statements by defendant tending to  
show that deceased had made an unprovoked attack upon defendant ni th  
a knife, and that dnrinq the assault defendant took a knife from his 
pocket and cut deceased, inflicting the fatal wounds. Other evidence 
offered by the State tended to show that  deceased was unarmed and also 
tended to contradict certain portions of defendant's statement in regard 
to the conduct of deceased immediately after the infliction of the fatal 
wounds. Held: The State is not precluded by defendant's statements 
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tending to establish self-defense, since the jury was entitled to accept 
pcrt of defendant's statements and reject other parts, and the evidence is 
snl5cient to sustain a verdict of guilty of manslaughter. 

APPEAL by defendant from Farthing,  J., -4pril 1962 Term of Mc- 
DOWELL. 

The defendant Jvas charged ~v i th  having murdered Thurmond Harris 
on hIsc,rch 26, 1962. He  plead not guilty; he mas convicted of man- 
s1aug:lter. From n sentence of inlprisonnlent the defendant appealed. 

T .  TI'. Bruton ,  A t torney  Gencrnl for  the S ta te .  
E .  P. D n w e ~ o n  for defendant  appellnnt. 

SHARP, J.  The crucial question on this appeal is whether the evi- 
dence was sufficient to survive the defendant's motion for nonsuit 
made a t  the close of all the evidence. 

I n  summary, the evidence tells the following story: 
The  defendant and the deceased Harris worked in the same de- 

partment on t11e ~ecoiid shift a t  the i\Iarion l\Ianuf,zcturlng ('ompany 
on Bpidwir, Avenue in hlarion. Defendant was in charge of the de- 
partnlent. Six weeks prior to the homicide there had been trouble 
between the t(wo men in the Mill when H a m s  had complained tliat 
everybody in the department was working against him and tha t  de- 
fendant had been ta l lmg about him. Defendant had denied the ac- 
cusation and had cursed him; Harris, a larger man than defendant, 
had grabbed defendant by the collar and threatened t o  get him on the 
outside. -4s a result of this difficulty, the supervisor suspended Harris 
for three h y s .  ,it the end of that  timc he returned to work mith the 
consent of the defendant; the two inm shook hands, and their re- 
lations had apparently been friendly from then until the night of the 
homicide. 

There were no witnesses to the homicide. To establish the circum- 
5tanceq of i t  the State had to rely upon the statement which the de- 
fendant made the next morning when he ment to the sheriff's office 
after bayin? been informed tha t  Harris was dead. H e  told the sheriff, 
and testified a t  the trial, that  on ?\larch 26. 1962 he left the Mill about 
11:l.j p.m. mith D .  L. Vood,  another employee, and walked north on 
Bald\-,-in Avenue towards his home. Wood left him a t  Second Street. 
B e h e e n  the Mill and Second Street Harris passed them, driving his 
~utoinobile south. Just  as defendant crossed Third Street, Harris 
pulled up to the sidewalk and stopped his vehicle headed north. H e  
opened the door on the right and angrily ordered the defendant to get 
in the car. The defendant refused and asked Harris what  was bother- 
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ing him. Harris got out of the car and responded in abusive language 
tha t  things were not going right a t  the Mill. Defendant told him to 
take his complaints to  the Mill office and started walking away. Harris 
continued his abusive language and, when defendant had gone ten or 
twelve steps, ran in front of him with an open knife in his left hand, 
a three-inch blade sticking up from the thumb. Harris grabbed de- 
fendant b . ~  the collar with his right hand and began hitting him in 
the nicuth and face ~ i t h  his left which held the knife. Defendant's face 
was never cut during this procedure, but his lip was broken on the 
inside. I7hi le  Harris was thus hitting him, defendant struck a t  Harris 
several t ixes  with his bare fists, took his knife from his pocket, 
opened it with his thumb, and "switched" a t  Harris with it. 

On the trial, defendant testified as follows: 

"When Harris caught hold of my collar, I did not call anybody. 
I did not call Mr. Kood and ask him to come up there. Yes, I say 
tha t  while he had hold of me and had the knife in his left hand, 
1 took nly hand and reached down in my pocket and got my knife. 
Yes, I had to use my thumb to open it. Yes, I was standing and 
opening my knife and he was standing and hitting me in the face 
with the knife and did not cut me anywhere in the face. Yes, that  
is the knife I took out of m y  pocket and I opened i t  while I was 
standing there and switched a t  him three or four times and he 
sdll had hold of my collar. I Tyas swinging a t  him; I don't knon. 
how far I went around; . . . I had my knife somewhere around 
n-aist-high. My knife did not ever stop tha t  I know. ,4s soon as 
I sn.itc!!ed around three or four times, I broke and ran. I knocked 
him loose with my left hand. I never did get loose until I got my 
knife out." 

According to  defendant, when he broke loose he had been cut across 
his coat col!ar, his left sleeve, and scratched on his right hand and 
ieft arm. TT'hen he ran from the scene Harris ran after him as  hard 
as  he could run for 150 feet to Fourth Street. H e  then turned around 
and r e n t  bnck to his car, put on the headlights and started the motor. 
The defendant went on to  his home on Baldwin Avenue, a short dis- 
tance from Fourth Street, and told his wife what had occurred. At 
tha t  time, his lips st-ere swollen and his mouth bleeding and he said 
that  he did not know whether he had cut Harris. H e  then awakened 
his supervisor, E. D. Lawing, ~ h o  lived across the street, and re- 
porten the u a t t e r  to him. Thereafter defendant returned home, barred 
the dcors, and sat up until about 3:00 a.m. fearing Harris t ~ o u l ?  
come to the home. The defendant denied tha t  he ever intended to 
kill deceaszd. He  said: "I swiped a t  him . . . because he was beating 
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me to death and he had tha t  knife in his hand and I didn't know what 
he would do to me, and I had to get 111111 off of me." 

State Highyay Patrolman Burrell testificd tha t  about 11:13 p.m. 
on ?\larch 26, 1962, he was called to investigate a wreck on Baldwin 
.Ivenue. He  found Thurmoncl Harris dead in the front seat of his 1956 
Pontiac automobile vililclli had gone through the h e a ~ y  steel mesh 
fence on the edge of the street and stopped on top of two cars in 
the Nil1 parking lot ten to t~velve f e ~ t  belox the lcvel of the street. 
An autopsy revealed two stab wounds in Harris' chest cavity. The 
first one was bet~veen the seventh and eighth ribs. It was inclined 
inward and upward, crossing over the midline into the right ventricle 
of the heart. The other wound mas in the left side in  the line back of 
the armpit. It went through the chest cavity and into the lower lobe 
of the left lung. Dr.  John C. Reeee, an expert physician, surgeon, and 
pathologist, testified tha t  in his opinion a person receiving such 
wounds coiild run 150 feet if he ran immediately but, having done so, 
he vould be incapable of walking bark tha t  distance. 

knife mas found on the deceased or in his car. The deputy sheriff 
n.ho searched the area involved found no knife or blood on the street. 
When defendant went to the sheriff's office the following morning, the 
sheriff saw no cuts or other rounds  about his face. The deceased was 
right-Ilanded. Between 3:00 and 4:00 and 6:00 and 7:00 on the after- 
noon of the homicide he had borrowed and returned a pocket knife 
from Harry Lee Gardin, a fellow employee. 

The defendant contends t h a t  the version of his fight with deceased 
which he gave the sheriff makes out a perfect case of self defcnsc and 
that ,  having offered it, the State is bound by it. If his narrative of 
events did make out a complete defense, and if tha t  were all the evi- 
dence, the defendant would be entitled to a judgincnt a$ of nonsuit. 
Horvver, " ( t ) h e  State, by offering evidence of the declarations or 
adn~issions of a defendant, is not precluded froni sho~ving tha t  the 
facts are other than as related by him. S n d  when the substantive 
evidence offered by the State is conflicting - some tending to inculpate 
and some tending to exculpate the defendant - i t  i s  sufficient to repel 
a demurrer thereto." State v. Tolbert, 240 N.C. 445, 82 S.E. 2d 201. 

U7e think the additional evidence offered by the State and the 
conflicting inferences which arise from the defendant's statement it- 
self were sufficient to make his guilt a question for the jury. 

The jury is not required to believe the  whole of defendant's state- 
ment;  they may believe a par t  and reject a par t  because they are 
the triers of the fact. State v. Mangum, 245 N.C. 323, 96 S.E. 2d 39. 
I n  the instant case, the jury rejected a part. The e~ idence ,  consider- 
ed in the light most favorable to  the State, a s  we are required to do 
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in passing upon a motion as of judgment of nonsuit, S t a t e  v. Haddock,  
254 S . C .  162, 118 S.E. 2d 411, was sufficient t o  justify the jury in 
finding tha t  the defendant un la~~- fu l ly  killed t~he deceased. S t a t e  v. 
Robinson. 188 X.C. 784,123 S.E. 617; Sta te  v. Mcirshall, 208 N.C. 127, 
179 S.E. 427, and State v. Grainger, 223 N.C. 716, 28 S.E. 2d 228. 

The judgment of the  court below is affirmed. 
Affirmed. 

JERRY PARKER v. DOCTOR C A L Y I S  E. BRUCE. 

(Filed 12  December 1962.) 

E ~ i d e n c e  that plaintiff g a w  the statutory signal for a left turn 
pr?garatory to entering a side road from the h i g h w a ~ ,  that  plaintiff slorred 
down and had to stop before attempting a left turn because of on-coming 
traffic, and that about a minute after he had stopped defendant crashed 
hls vehicle into the rear of plnintiff's rehicle, is held  to take the issue 
of defendant's negligence to the jury. 

While the relative duties of drivers trareling in the same direction 
m ~ s t  ordinarily be governed by the circumstances of each particular caw, 
the mere fact of a rear-end collision ordinarily affords some e~idence 
that the following motorist 7VRS negligent as to speed, was following too 
closely, or failed to keep a proper loolio~t. 

3. Automobiles 5 42h- 
Evidence that  plaintiff gave the statutory signal for a left turn 

preparatory to turning into an intersecting road from the highway and 
tlint plaintiff mas forced to stop before attempting the turn because of 
oc-coming traffic does not disclose contributory negligence as  a matter 
of law in plaintiff's action to recover for damages resulting from de- 
fendant's crashing into the rear of his car. 

4. Sppeal  and  E r r o r  § 4% 

An instruction which presents an erroneous riew of the l a x  upon a 
snbstantire phase of the cause mnst be held for prejudicial error even 
though the misstatement is made in stating the contentions. 

The evidence tended to show that  plaintiff gave the statutory signal 
preparatory to making a left turn from the highway and slowed and 
stopped his reliicle because of on-coming traffic, and that  defendant's 
follo~ring vehicle crashed into his rear. Held: An instruction, not sup- 
ported by allegation, evidence, or contention by plaintiff that defendant 
was negligent in failing to give the statutory signal for a left turn, must 
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be held for prejudicial error, the rule regarding the signal for a left 
turn not being applicable to a following vehicle. 

APPEAL by defendant from Crissntan,  J., July 1962 Civil Term of 
SURRY, 

Civil action to recover damages for personal injuries and for other 
expenses and losses in connection therewith, and for damage to an  
automobile arising out of defendant driving his automobile into the 
rear of plaintiff's automobile. 

Defendant's answer denies the essential allegations of the complaint, 
conditionally pleads plaintiff's contributory negligence as  a bar to  
recovery, and avers in a counterclaim tha t  he sustained personal 
injuries and his automobile was damaged as  a result of plaintiff's 
actionable negligence in suddenly and without warning stopping his 
automobile on the highway ahead of him so that  he could not avoid 
running into its rear. 

Thcre was a verdict in plaintiff's favor awarding him damages for 
personal injuries and damage to his automobile. 

From a judgment in accord with the verdict, defendant appeals. 

Folger  & Folger b y  Fred Folger, J r .  for d e f e n d a n t  appel lant .  
B a r b e r  a n d  Gardller b y  W i l s o n  B a r b e r  for plaintiff appellee. 

PARKER, J .  Plaintiff's evidence tends to show: 
About 1:30 p.m. on 2 October 1960, a t  a time when the weather was 

clear and the highway was dry, he was driving his automobile sout!i 
on U. S. Highway #32 near the town of RIount Airy and approaching 
the place where T17elc11 Bridge Road intersects the highn-av from the 
east. The lijghway was level for one-half mile with a slight curve to  
the north. The pavement of the highway is twenty-four feet wide with 
eight-foot shoulders on the west side and twelve-foot shoulders on 
the east side. He  was traveling about fifty miles an hour. Through his 
rear view mirror he saw Dr .  Calvin E. Bruce, wlio n-a;, drivine his 
automobile south on U. S. Highway $62, pass a tractor-trailer and get 
in behind him. J17hen he approached within 150 to 200 feet of the 
interbection of the higlinray by Welch Bridge Road, he gave a left-hand 
signal to indicate his intention to  make a left turn onto Welch Bridge 
Road. When he appronched closer to the intersection, he saw five or sis 
auton~obilcs meeting liini on the 1iiglin.ay traveling north. I n  conse- 
quence he brought his autoinobile to a c~oml)lete stop on his right-hand 
side of the highway to permit this traffic to pass so he could make his 
indicated left turn. After he had been stopped for about a minute, with 
],is left  haqd out of the n-indow the entire time, defendant drove his 



N.C.] FALL TERM, 1962. 343 

auton~obile into the rear of his automobile forcing his autonlobile over 
an  embankment on the left of the highway. A5 a result of the coll~sion 
he and defendant were injured, and their auto~nobiles were damaged. 

Plaintiff alleges in his complaint that  defendant was negligent in 
operating ilib automobile in a careless and reckless manner in vio- 
lation of G.S. 20-140, in drnring i t  a t  a speed in excess of fifty-five 
miles an hour in violation of G.S. 20-141 (b)  (4 ) ,  in failing to reduce 
his speed in approaching an  intersection in violation of G.S. 20-141 ( c l ,  
in failmg to keep a proper lookout, and in failing to exercise due care. 

Defendant's evidence tends to show: 
He was following plaintiff's automobile a t  a speed of about fifty 

miles an hour, and was about 150 to 200 feet behind it. When he ap- 
proached within about 130 feet of TT'elcl! Grltige Road, lie saw an 
auton~obile come don-n the road and ~1:clc 1113 wheels as if he nliglit 
elide ~ n t o  the highway. He  had seen no hand signal t o  turn or stop 
given by plaintiff. He  watched the automobile on 'I'i7elch Bridge Road 
until he saw its driver was able to stop before sliding into the highvay. 
He  then turned his attention to plaintiff's automobile in front of him, 
and was surprised to see it had ?lorved don-n ~ c ~ y  1nuc11 or had com- 
pletely stopped in the middle of the highway, where there was a high 
bank on the right. He applied his brakes, and slowed down to twenty 
or twenty-five miles an hour before he collided x i t h  the rear end of 
plaintiff's automobile. 

Consideying plaintiff's evidence, and defendant's evidence favorable 
to him, i t  1s our opinion that  the trial court properly overruled de- 
fendmt 's  ao t ion  for judgment of conlpulsory nonsuit made a t  the 
close of all the evidence. Ordinar~ly the mere fact of a collision wit!] 
a veh~cle ahead furnishes some evdenre that the foilawing motorist 
was nrgligent as to speed, was following too closely, or failed to keep 
a proper lookout. Smith  v. Rnud~ns, 233 9 .C.  67, 116 S.E. 2d 184; 
JlcG-lnnis Smtth, 233 N.C. 70, 116 S.E. 2d 177; Clontz v. K ~ i m -  
?)zinger, 233 N.C. 232, 116 S.E. 2d 804; Clark V .  Scheld, 253 K.C. 732, 
117 S.E. 2d 838. However, "The relative duties automobile drivers owe 
one another, when they are traveling along a highway in the same di- 
:-ectioi~, are governed ordinarily by the circumstances in each particular 
case." Beaman v. Duncan, 228 X.C. 600, 604, 46 S.E. 2d 707, 710. 

Plaintiff's evidence tends to show when he approached within 150 
to 200 feet of the intersection of the highway by Te lch  Bridge Road, he 
gave a left-hand signal to indicate his intention to make a left turn 
onto this road, and tha t  when he had stopped his automobile on the 
highway by reason of traffic meeting and passing him he had his left 
hand out of the window for about a minute before defendant ran into 
his rear. Surely under those circumstances plaintiff cannot be held 
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guilty of contributory negligence as a matter of law. Dreher v. Divine, 
192 N.C. 325, 135 S.E. 29; McGinnis v. Smith, supra. 

The court in its charge on the first issue, whioh is, "Was the ylain- 
tiff injured and damaged by the negligence of the defendant, a s  al- 
leged in the complaint?", said in part:  "Then, tile plaintiff says and 
contends ~tliat the defendant was also in violation of the speed statute, 
subsection 'a'-he then read G.S. 20-141 (a)-and subsection 'cl-he 
then read G.S. 20-141 (c)-(and that the defendant was in violation 
of General Statutes 20-154, subsection 'b', 'The signal herein re- 
quired shall be given by means of the hand and arm in the manner 
herein specified. . .for left turn the hand and arm horizontal fore- 
finger pointing, tha t  all hand and arm signals shall be given from the 
left side of the vehicle, and signal shall be maintained or given con- 
tinuously for the last one hundred f w t  traveled prior to stopping or 
making a turn.')" 

Defendant assigns the par t  of the charge above in parentheses as  
error. This assignment of error is good. 

The Court said in Blanton v. Dairy, 238 N.C. 382, 77 S.E. 2d 922: 

"It is the duty of the trial court to explain and apply the law 
to the substantive phases of the evidence adduced (G.S. 1-180), 
and an instruction which presents an  erroneous view of the law 
or an  incorrect application thereof, even though given in stating 
the contentions of the parties, is error, the rule being tha t  while 
ordinarily the misstatement of a contention must be brought to 
the trial court's attention in apt time, this is not necessary 
when the statenlent of hhe contention presents an erroneous view 
of the law or an incorrect application of it." (Citing authority.) 

Plaintiff neither alleges nor contends tha t  defendant violated 
G.S. 20-l5* ( b ) .  So far as this collision is concerned this subsection 
of the statute has no application to defendant's operation of his 
automobile, because defendant TTas driving behind plaintiff. To  charge 
the jury tha t  plainltiff contended defendant was violating this sub- 
section of the statute was an incorrect application of the subsection of 
the statute to  the facts, and was prejudicial to defendant, which en- 
titles him to a 

New trial. 
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IN THE MATTER OF LEBRION F. COUCH, THE BEM.4C CORPORATION, 
FRED &I. DUNCAK A K D  n IFE, GLADYS S. DUSCAN. 

(Filed 12 December 1962.) 

1. Municipal Corporations 8 2& 
Where a zoning ordinance permits in the zone in question commercial 

uses incidental to the needs of the local residential neighborhood, in- 
cluding service stations, a n  applicant is entitled as  a mat~ter of right 
to a permit to operate a car-wash service in the zone, since cars a re  
commonly washed a t  gasoline service stations and the whole includes 
all of its parts. 

2. Same- 
Zoning ordinances a re  in derogation of the rights of private property 

and should be liberally construed in favor of the property owner. 

APPEAL by petitioners from Hobgood ,  J., May,  1962 Civil Term, 
DURHAM Superior Court. 

The petitioners applied to the building inspector of the City of 
Durham for a permit to erect a car wash service station on a lot lo- 
cated in a C-1 Local Community Coimnercial Zone. The building 
inspector, n-ithout passing on the application, referred it t o  the Board 
of A4d~ustment, requesting advice n-hetl~er such a structure is permissi- 
ble in C-1 zone. 

Among the many uses permitted in a C-1 zone are the following: 
"3. Automobile service stations for the  sale of gasoline, oil, and minor 
accessories only, where no repair work is done except minor repairs 
made by the attendant, subject to the prohibitions of Section SVI I I .  
(The prohibitions are not material). . . . 5 .  I t  is the intent to  limit 
lthe commercial uses permitted in this zone to those uses properly 
incidental to the needs of the local residential neighborhood in which 
the comnlercial use is situated." 

The petitioners objected to the reference to  the Board for advice, 
contending they were entitled to the permit as a matter of right. 

The Board of Adjustment conducted a hearing a t  which arguments 
for and against granting the permit were heard. The Board voted 
3-2 to allow the permit. However, the Board's rules required approval 
by four members. Consequently the permit was denied. 

The petitioners applied to the superior court for, and were granted 
a writ of certiorari to review the proceeding. After hearing, Judge 
Hobgood affirmed the decision of the Board of Adjustment and dia- 
missed the writ. The petitioners appealed. 

Blackzcell  M .  B r o g d e n  f o r  petit ioners,  appel lants .  
C l a u d e  V .  Jones  for Board of A d j u s t m e n t  o f  C i t y  of Durham, re- 

sponden t  appellee. 
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Sewsom, Graham, Stlayhorn & Hedrick, Josiah B. Murray, III, for 
Ralph N .  Strayhorn, amicus curiae. 

HIGGINS, J. We may disregard the petitioners' technical objection 
tha t  the building inspector should have passed on the application for 
the permit without referring i t  to the Board of Adjustment for advice. 
Likewise, we may disregard the contention of the protestants tha t  
the Board has passed on the question in its discretion. 

The petitioners contend they were entitled to the  permit as a 
matter of right. The ordinance involved was passed in 1951. A t  tha t  
time a service station devoted exclusively to  washing automobiles 
was unkno~vn. Practically every filling station performed this servic? 
where water in sufficient quantity was available. We think Sections 
(3) azld ( 5 )  of the ordinance, when construed together, contemplate 
the washing of automobiles as  a permitted activity on the par t  of 
:..utoinobile service stations selling gasoline and oil, and doing light 
repair work. The service certainly is a commercial use properly in- 
cidental to the needs of a local residential neighborhood. The City 
Director of General Services certified: "This property is located in a 
C-1 Commercial Zone which permits along with other uses service 
stations where normally cars are washed." 

The petitioners propose t o  erect a building which admittedly meets 
all the requirements of the building code. The intended use is the only 
objection. Apparently if the proprietor were to sell gasoline, oil and 
minor accessories, and to make minor repairs and wash cars, the pet- 
titioners would be entitled to the permit. Certainly, according to the 
Director, washing cars is a permissible use in the zone, if done in 
connection with the other activities named. 

On the theory that  the whole includes all the parts, we think the 
petitioners have the right to  erect a building for any one or more of 
the permitted uses. "The law is disposed to interpret language in tlle 
light of surrounding circumstances and to  give t o  words their ordinary 
meaning and significance. . . . Zoning ordinances are in derogation of 
the right of private property, and where exemptions appear in favor 
of the property owner, they should be liberally construed in favor of 
such owner." I n  re Appeal of Supply Co., 202 P\r.C. 496, 163 S.E. 462; 
In  re O'LVeaL, 243 X.C. 711,92 S.E. 2d 189; Penny v. Durham, 219 N.C. 
596, 107 S.E. 2d 72. 

The many cases cited by the attorney for the City and by the 
Amicus Curiae involve matters passed on by zoning and other boards 
as  discretionary matters. The petitioners' showing entitled them to 
the requested building permit as a matter of right. The Superior Court 
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will remand the proceeding to the proper City authorities, directing 
that  a permit issue, unless cause for denial has arisen since the hearing. 

The judgment of the Superior Court of Durham County is 
Reversed. 

PETER HEKETT, FRAR'CE HEWETT, GOLDIE HEWETT, ESSO CLEM- 
IIONS, EMMA C. HALL v. DR. LUBIS P. BULLSRD, JR., A N D  WIFE, 

LOSA W. BULLARD. 

(Filed 12  December 1962.) 

1. n a u d  S 2; Physicians and Surgeons § & 

Where a physician regularly treats a chronically ill person for  a 
period of years, a confidential relation is established xhich raises a pre- 
sumption that financial dealings between the physician and patient a re  
tainted with fraud. 

2. Cancellation and  Rescission of Instruments 9 10- 
Erideme that  a physician treated the decedent for  more than two 

years prior to her death, that a short time before her death and while 
she 17-as in very serious condition, the physician. treating her a t  her home, 
miited for her to dress and then took her in his car to a notary public 
wllere she signed nnd acltnowledged the deed attacked, is sufficient to 
be submitted to the jury in a n  action to cancel the deed for fraud and 
m ~ d u e  influence, notwithstanding conflicting eridence on the part of de- 
felidant tending to show that  the transaction was bona pdes.  

APPEAL by defendants from McKinnon, J., February 1962 Civil 
Term of BRU~YSWICK. 

Plaintiffs are the heirs a t  lam of Laura Lambro, who died intestate 
30 January 1960. On 23 January 1960 she signed, acknowledged, and 
delivered a deed to defendants for her home in Brunswick County. The 
deed recites a consideration of "Ten Dollars and other valuable con- 
siderations." The deed reserves to grantor "the right to live on said 
land during her lifetime, but if she vacates or abandons same then 
she mr~y nc?t lease or sublease to anyone else." 

Plaintiffs alleged the deed is void because procured by fraud and 
undue influance and because of lack of mental capacity of grantor t o  
execute a deed. Defendant denied the asserted invalidity. 

Issiies arising on the pleadings were submitted to the jury. It an- 
swered the issues in the affirmative. Judgment was entered declaring 
the deed void. The register of deeds was directed to make an ap- 
propriate entry on his records. Defendants excepted and appealed. 
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Herring, Walton & Parker for plaintiff appellees. 
Bowman and Prevatte by E. J. Prevatte for defendant appellants. 

PER CURIAIT. The assignments primarily relied on are the denial of 
motions to  nonsuit, made first a t  the conclusion of plaintiff's evidence 
and renewed a t  the conclusion of the evidence. 

When delendant elected to  offer evidence, he waived his exception 
taken a t  the conclusion of plaintiffs' evidence. G.S. 1-183. 

Thc correctness of the ruling made a t  the conclusion of the evidence 
illust be determined by an examinaiion of all the evidence viewed 
in the light most favorable to plaintiffs. When so viewed, the evi- 
dence was sufficient to establish the following facts: Mrs. Lambro was 
38 when she died. She was a widow. She had no children. She lived 
alone She was "chronically ill," suffering from aortic aneurism and 
complications thereof. Male defendant was her physician and had 
been for more than two years. During tha t  period she had grown pro- 
gressively worse. She had not been eating for t v o  weeks or thereabouts 
prior to 23 January, only drinking coffee with milk. She had difficulty 
in swallowing. She weighed less than 100 pounds. Male defendant went 
to  her home about 9:00 a.m. on the 23rd. Her condition was then 
essentially the  same as on the preceding day. She was suffering pain 
and shortness of breath. The doctor injected Thorazine, a tranquilizer, 
and Bronkephrine, a bronchial dilater, to improve her breathing. He  
waited for her to be dressed and then took her in his car t o  a notary 
public where she signed and acknowledged the disputed document 
She was then taken back t o  her home by feme defendant. The doctor 
was again called about midday to treat hlrs.  Lambro. He  then found 
i t  necessary to  use drugs. H e  was called again about dark. Again he 
administered drugs. About midnight hlrs. Lambro was in a critical 
condition. She was sent by ambulance to Duke Hospital. Arrangements 
for her admission had been made by the doctor on the 20th or 21st. 
When Mrs. Lambro arrived a t  the hospital on the morning of the 24th, 
she was "acutely and extremely ill, btling comatose. . .not responding 
to  deep painful stimulants - she had no blood pressure. . .she was 
blue, dusty from lack of adequate air." She died on the sixth day 
following her admission. She was paid $150 when she signed the deed. 
The property a t  that  time had a market value of $4000. The deed 
conveyed all of Mrs. Lambro's land. Her household furnishings sold 
after her death for $360. She had, in the fall of 1939, withdrawn her 
moneys deposited with banks. She had no money or personalty, except 
household furnishings, ~vhen she died. 

The evidence for defendants was sufficient for the jury to find the 
conveyance was not tainted by fraud, tha t  the deed was prepared 
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by an attorney selected by Mrs. Lambro and in conformity with her 
expressed direction, given some considerable time prior to the date of 
the deed. The attorney had delayed preparing the deed because of 
his illness. Male defendant testified the consideration for the deed was 
r, payment in cash, cancellation of deb& due him, plus the obligation 
assumed by grantees (not recited in the deed) to make monthly pay- 
ment. to Mrs. Lambro for the balance of her life were fair consider- 
ation for the property conveyed. 

Khere  a physician regularly treats a chronically ill person over a 
period of two years, a confidential relationship is established, raising 
a presumption that financial dealings between them are fraudulent. 
Lee v. Pearce, 68 N.C. 76 (87) ; 41 Am. Jur. 196. 

The court TTas not, nor are we, permitted to reconcile the conflicts in 
evidence. That is the prerogative of the jury. G.S. 1-160. The evidence 
was sufficient to support the verdict. It follows the jury was properly 
called on t o  resolve the conflict in the evidence. 

The remaining assignments of error have been examined. None, in 
our opinion, require discussion. The court's definition of undue in- 
fluence was taken from I n  re Franks, 231 N.C. 252 (260)) 56 S.E. 2d 
668. 

Xfirmed 

STATE r. OGGIE LEE LAKE. 

(Filed 12 December 1962.) 

Constitutional Law 9 31; CriminaI Law § 86- 
The denial of motion for continuance made by the a t t o r n e ~  appointed 

by  the court to defend the defendant in a criminal prosecution and the 
forcing of defendant to trial on the afternoon of the same day the at- 
torney was appointed entitles defendant to a new trial for the denial of 
his constitutional right of confrontation, which embraces a n  opportunity 
fair17 to prepare and present his defense. Constitution of North Carolina, 
Ar t .  I. 5 5  11, 1 7 ;  Fourteenth Amendment to the Constitution of the 
Cnited States. 

APPEAL by defendant from Hobgood, J., March 1962 Criminal Term 
of DURHAM. 

The forty-year-old defendant is a prisoner serving a sentence 
for assault in State Prison Camp No. 051. On March 26, 1962, the 
grand jury returned a true bill of indiotinent charging that  on JIarrh  
18, 1962, defendant had committed the crime against nature with a 
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sixteen-year-old boy, a prisoner confined in the same camp. When 
the case mas called for trial a t  9:30 a.m. on March 27, 1962, the pre- 
siding judge, on his own motion, appcmted Mr.  K a d e  Penny of the 
Durham Bar to represent the defendant without compensation. Im- 
mediately upon being appointed, counsel requested a continuance of 
the case. The request mas denied. The trial began a t  2:30 p.m. Counsel 
agaia moved for a continuance on the ground tha t  he had not had an  
adequate opportunity to investigate and prepare the defense which 
defendant contended he had. The mot,ion was again denied. The de- 
fendant entered a plea of not guilty and trial began. After hearing 
the evidence of the alleged victim and one other witness for the State, 
court recessed a t  5:00 p.m. The trial was resumed a t  9:30 a.m. on the 
nest day. 1Iarc.h 28th. The State completed its testimony a t  10:30 a.m. 

K l ~ e n  the State rested, counsel for ~lefendant moved for a mistrial 
on the premise that  he had not had sufficient time to confer with 
witnesses for the defendant nor opportunity to ascertain if reliable 
medical opinion would corroborate the defendant's contention tha t  a 
drug he hqd been taking, "an ingredient from a nose inhaler," had 
rendered him impotent. Counsei urged tha t  considering defendant's 
criminal record ( ~ ~ h i c h  included two previous convictions of the crime 
against nature),  the penalty of "not less than five nor more than sixty 
years" provided by G.S. 14-177 for the offense charged, and "other 
adverse circumstances" confronting him, the allowance of only five 
hours for the preparation of the case rebulted in a denial of defendant's 
right to counsel and the right of confrontation. 

The judge denied the motion for a mistrial. He  found as a fact tha t  
he had had all witnesses requested by the defendant brought into court 
and tha t  there was no justification of the motion. Thereafter the de- 
fend:mt offered evidence and the State offered evidence in rebuttal. The 
trial was concluded on March 29, 1962. The verdict was guilty as 
chargcd. F r m ~  a sentence of not less than twelve nor more than fifteen 
years. the defendant appealed. 

T. 1V. Bruton, Attorney General, G. A. Jones, Jr . ,  Assistant Attorney 
General for the State. 

Wade H. Penny, Jr., for defendant appellant. 

PER CURIARI. The defendant's only assignments of error are to 
the denial of his motions for a continuance and a mistrial. He  con- 
tends that his request for a continuance was based on a right guaran- 
teed by the Fourteenth Amendment t o  the United States Constitution 
and by drticle I, sections 11 and 17 of the North Carolina Constitution. 

Ordinarily, whether a case shall be continued rests in the sound 
discretion of the trial judge. "But when the motion is based on a 
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right guaranteed by the the Federal and State Constitutions, 14th 
Amend., U. S. Const., Art .  I, sections 11 and 17, S. C. Const., the 
questlon presented is one of law and not of discretion, and the decision 
of the court below is reviewable." State v. Farrell, 223 3 . C .  3 2 l ,  26 
S.E. 2d 322. 

There is no statutory requirement in this jurisdiction tha t  the court 
must appojnt counsel for indigent defendants not accused of capital 
felonies. If counsel is requested and the circumstances show an  ap- 
parent necessity for counsel to protect his rights, a defendant has the 
constitutional right t o  have counsel assigned him. Otherwise, the 
propr~ctp of providing counsel for a person accused of an offense less 
than czpitai is in the discretion of the trial judge. State v. Davis, 243 
N.C. 318, I03 S.E. 2d 289. 

In  this case the trial judge, presumably in recognition of an ap- 
parent necessity, of his own motion appointed counsel for defendant. 
Therepfter, the defendant and his counsel r e r e  entitled to a reason- 
able opportunity in the light of all the attendant circumstances to 
investigate, prepare, and present his defense. State v. Speller, 230 
S.C. 343, 53 S.E. 2d 294. "The rule undoubtedly is, that the right of 
confrmtation carries with i t  not only the right to face one's 'accuser 
and ~ i t n e s s e s  with other testimony' (sec. 11, Bill of Rights),  but also 
the opportunity fairly to present one's defense." State v. Fnrrell. 
supra. On the record in the instant case, we cannot say tha t  the de- 
fendant h m  had this opportunity. He  has decided tha t  he wants to 
Rssumt: the lisks invoked in a new trial. He  is entitled to pursue his 
rights if so minded. I12 re Taylor. 229 K.C. 297, 49 S.E. 2d 749. 

Fo: the j.easons indicated, i t  is ordered that there be a new trial. 
New trial. 

Ix RE ESTATE OF J O  ASS LASATER GLENN, DECEASED. 

(Filed 19 December 1962.) 

Wills § 5 9 -  
Husband and wife were killed in a n  accident, the husband surviving 

the wife a short time. The father and mother of the husband filed n 
renunciation of their right to any share in the estate of the wife to which 
the husband might otherwise be entitled. The husband's father was also 
administrator for his son's estate, and the administrators of both the 
husband and wife had respectirely filed suits against third persons for 
the wrongful deaths. I i e l d :  The renunciation was within the purriew of 
G.S. 29-10, but such renunication may not be allowed to affect adrerselp 
any rights or defenses in the actions for wrongful death. 



352 I N  T H E  SUPREhIE COURT. [25S 

APPLICATION for writ of certiorari allowed by the Supreme Court 5 
Septeniber 1962. Frorii DURHAM. 

The facts pertinent to this appeal are as follows: 
Herbert Vincent Glenn, Jr .  and his wife, J o  Ann Lasater Glenn, diecl 

from injuries sustained in an  automobile accident on 30 November 
1961. Herbert Vincent Glenn, Jr .  survived his wife. Both decedents 
died intestate. 

Herbert Vincent Glenn, Sr. qualified as adlninistrator of his son's 
estate on 18 December 1961. J o  Ann L a a t e r  Glenn's mother, nlrs. 
J .  R. Lasater, qualified as administratrix of her daughter's estate on 
2 January 1962. 

The administrator of Herbert Vincent Glenn's estate and the ad- 
ministratrix of Jo  Ann Lasater Glenn's estate have instituted actions 
in the Superior Court of Durham County, whlch are now pending, 
in which these personal representatives are attempting t o  collect dam- 
ages from certain defendants for the wrongful deaths of the aforesaid 

decedents. 
Herbert Vincent Glenn, Sr., a s  administrator of the estate of Herb- 

ert  Vincent Glenn, Jr .  and individually as an heir of said estate, to- 
gether with Edith C. Glenn, the mother of Herbert Vincent Glenn, J r .  
~ n d  the wife of Herbert Vincent Glenn, Sr., a s  an heir of her son's 
estate, petitioned the Clerk of the Superior Court of Durham County 
to be allowed to  renounce their succession to  any share in the estate 
of J o  Ann Lasater Glenn to which the estate of Herbert Vincent Glenn, 
J r ,  might othenvise be entitled, as provided in G.S. 29-10. 

The Clerk of the Superior Court of Durhain County gave permi--' sbion 
to file the proposed renunciation, and said renunciation was filed in 
mi t ing  and acknowledged and approved by said Clerk as required by 
the statute, G.S. 29-10, subsection (a  1 .  The statute also rcquires that 
such renunciation be approved by the Resident Judge of the Superior 
Court. Judge Hall, Resident Judge of the Fourteenth Judicial District, 
being of the opinion that  G.S. 29-10 does not authorize a renunciation 
by an administrator, declined to  approve the same. 

Everett ,  Everett  & Everett  for petitioners. 

PER CVRIAM. We are inclined to the view that since Herbert Vin- 
cent Glenn, J r .  died intestate, and Hwbert Vincent Glenn, Sr. is the 
adminjstrator of his son's estate, and tha t  he and his wife, Edith C. 
Glenn, are the sole heirs and beneficiaries of their son's estate, the 
renunciation as prayed for is permissible n-ithin the intent and purpose 
of the statute. 
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The renunciation, however, shall not adversely affect any rights or 
defenses which may be asserted to defeat any claim on behalf of the 
estate of the decedent. 

Error 8i remanded. 

REVERIE LINGERIE, ISC. v. HCGH W. JlcCAIR', ASA TVILLIAJIS, JR., 
TS'ALTER V. ASHLEY, BENJBJIIK DASSAVAGE AND INTERKLLTIOS- 
AL LADIES' GARMEST WORKERS' UXIOS. 

(Filed 11 January 1983.) 

1. Principal and  Agent 9 4- 

Evidexce that a person purporting to act a s  an agent for a nonresident 
kbor  u:lion, over a period of years, held meetings for the purpose of 
01ganizi:lg or attempting to organize employees into a local of the union, 
distributed application blanks, etc., that lie called a strike of the employees 
who had joined the union, and that the nonresident union, during the 
c o u s e  of the strike, filed with the Sational Labor Relations Board a 
ccinplaint charging unfair labor practices, is held, sufficient to show th:lt 
such person was the agent of the union, and further that  the union 
ratified his acts. 

2. Process 3 13; Associations 5 5- 
Evidence that a nonresident labor union, over a period of years, was 

active in this State through its agent in organizing or attempting to 
organize emplorees into a local of the union anc! in calling a strike, and 
that the union, during the strike, filed a complaint for unfair labor 
practices with the NLRB, held sufficient to support a finding that the 
union m s  doing business in this State for  the purpose of s e r ~ i c e  of 
process upon it by service upon the Secretary of State. G.S. 1-97(6) ; 
G.S. 1-69.1. 

3. lWncipal and  Agent 5 4;  Evidence 5 10- 
While certified copy of the transcript of testimony of certain witnesscs 

in a henring before the National Labor Relations Board in connection 
with a uuion charge of unfair labor practices is incompetent to show the 
disposition of the charges by the Board, such transcript is con~petent :o 
show that the union was doing business in this State so as  t o  render 
it  amembIe to process. 

4. Appeal and Error 9 40- 
The trial court's findings of fact which a re  supported by competent 

evldence are conclusive notwithstanding that incompetent evidence mag 
also have been admitted, since i t  will be presumed that  the court dis- 
regardecl the incompetent evidence in making its findings. 



5. Process 9 7- 
Persons who a re  in this State as  defendants in  a criminal prosecution 

sequent to their arrest in another state and wairer of estrndition, a re  
immune to scrvice of process in a civil action arising out of the same facts 
as  the criminal proceeding. G.S. 13-70. 

6. Saole- 
Where it allpears from the record that one of defendants voluntarily 

ccme inro this State and posted bond in a criminal prosecution, and w l s  
not brought into this State by or after waiving extradition, such pcrson 
is not imniune from service of process in a civil action growing out of 
the same facts as  the criminal prosecution. 

7. Appearance § 2- 

Where certain of defendants, while in this Stnte in connection v i t h  a 
criminal prosecution against them, are  served with process in a civil 
action, in which civil action they are  arrested, the acts of such defendants 
in procuring the reduction of the civil arrest bond by consent order in- 
vokes the power of the court in the civil action, and such acts constitute 
a general appearance waiving any defect in the service of process. 

BOBBITT, J., dissents in part. 

A P ~ E A L  by defendants from BICKETT, J., June Civil Term 1962 of 
ORANGE. 

This is a civil action instituted against the International Ladies' 
Garment Workers' Union (hereinafter referred to as ILGTTTU, or 
Union), with its principal headquarters in the City of New York, and 
the four individual defendants, to recover compensatory and punitive 
damages for the alleged tortious destruction of the plaintiff's manu- 
facturing plant in Hillsboro, Orange County, North Carolina, on 27 
September 1957. 

The defendant Union is an unincorporated association which has 
never certified to the Clerk of the Superior Court of Orange County, 
nor to the Clerk of the Superior Court of Durham County, the 
name and address of an agent in this State upon whom process and 
precepts may be served. 

The action was instituted on 23 September 1960 by the issuance of 
summons, and on the same date the plaintiff procured an order for 
extension of time to file a complaint until 13 October 1960. The 
summons mas duly served on one Morton Shapiro, alleged to be a 
businc~ss agent for the defendant Union and a resident of Guilford 
County, North Carolina, and upon the Honorable Thad Eure, Secre- 
tary i f  State, as process agent for the defendant Union pursuant to the 
provisions of G.S. 1-97 (6).  

On 13 October 1960 the complaint was filed and an order issued for 
the ssrvice of the complaint. Service of the complaint and order was 
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made in the same manner the summons was served. Copies of the 
summons, the complaint, and the order to serve the copy of the com- 
plaint were inailed by the Secretary of State to the defendant Union 
as required by law. 

On 26 September 1960 an order of arrest was issued by the Clerk of 
the Superior Court of Orange County, directing the Sheriff of Orange 
County to arrest the individual defendants, and hold them to bail in 
the sum of $10,000 each. On 27 September 1960 summons was served 
on each of the individual defendants while they were present as de- 
fendants in a criminal trial in the Orange County courtroom on charges 
allegedly arising out of the same facts alleged in plaintiff's cause 
of actlon in this case. Also on 27 September 1960, these individual de- 
fendants were arrested by the Sheriff of Orange County pursuant to the 
order of arrest issued by the Clerk of the Superior Court. Subsequent 
thereto and on the same day an  order was entered by the trial judge, 
consented to in writing by the defendants, reducing the amount of bail 
bond from $10,000 to $7,500 each. The defendants Hugh JV. JlcCain, 
Asa JJTilliams, Jr., and Benjamin Dansavage waived extradition and 
were in North Carolina as defendants in the criminal case, the results 
of wl!i,h are reported in the case of S. v. Williams, e t  al, 255 N.C. 82, 
120 S.E. 2d 442, a t  the time process was served on them. Walter V. 
Ashley came into the State voluntarily to  stand trial in the above 
crinlinal a:tion. 

On 17 Oztober 1960 the defendant Union entered a special appear- 
ance and moved tha t  the return of service of process purportedly served 
upon it be quashed or stricken and tha t  the action be dismissed. 

On 19 August 1961, plaintiff filed a motion t o  make more definite 
and certain the defendant Union's motion to quash, and a t  the Septem- 
ber Term 1961 of Civil Court of Orange County, the Honorable Claw- 
son Williams entered an order requiring defendant ILGWU to make 
more definite and certain its motion to quash the return of service 
of process. 

Thereafter, defendant ILGWU filed its amendment to  the motion 
to qunsh, making said motion more definite and certain, and praying 
the court, in ruling upon said motion, t o  find the facts upon which i t  
bases its ruling. 

The defendant Union's motion to quash and the amendment to the 
motion to quash came on for hearing a t  the January Civil Term 1962 of 
Oranqc County. The matter mas heard by the Honorable TJTilliam Y. 
Bickett, Judge Presiding, and i t  was stipulated that  the court might 
enter its order in or out of term or out of the district. A t  the June 
Civil Term 1962 of Orange County an order mas entered by Judge 
Bickett finding the facts and denying defendant Union's motion to 
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quash the return of the service of process. The defendant Union gave 
notice of appeal. 

On 17 October 1960, defendants Hugh JV, blcCain, Asa lJTilliams, 
Jr., 21,d Benjamin Dansavage filed a motion to  quash the return of 
hervice of process in this cause upon the ground tha t  said service was 
inva l~d  because the defendants when served mere in attendance a t  n 
crimiml t i ial  involving the same matters as alleged in the civil suit 
and had previously waived extradition to the State of North Caro- 
lina to stand trial. The motion was denied and these defendants ex- 
cepted and gave notice of appeal. 

Li!ien-ise, the defendant Walter V. Ashley on the same date made 
a motion to quash the return of service of process on him upon the 
grounc! that  said service was invalid because when served he mas in 
attendance a t  a criminal trial involving the same matters as alleged 
in the civil suit, and tha t  he had, d l i l e  a resident of the State of 
Georgia, voluntarily appeared and made bond for his appearance at  
said criminal trial in order to avoid arrest and extradition to the State 
of North Carolina on such criminal charges. The court likewise denied 
Ashley's motion. 

All the defendants appeal, assigning error. 

Bryant, Lipton, Bryant & Battle for plaintiff. 
Ledford & Ledford for defendants McCain and Williams. 
Sawyer & Loftin for defendants Darlsavage and Ashley. 
Xetxom, Graham, Strayhorn & Hedrick for defendant Union. 

DENNY, C.J. The question for determination is whether or not the 
respective defendants have been legally and properly served with 
process. If each one of these defendants has been legally and properly 
served with process in this action, then the Superior Court of Orange 
County has jul-isdiction of each one of them and the denial of the 
respective motions to quash the return of the service of process must 
be upheld; otherwise, the ruling must be reversed a s  t o  any one or more 
of the defendants not properly served, unless such defendant has made 
a general appearance and thereby waived any defect in the service 
of piocess. 

APPEAL OF THE DEFENDANT ILGWU 

The s t a t d e s  involved are as follows: 
G.S. 1-97 (6) ,  which provides: "Any unincorporated association or 

organ'zatio!l, whether resident or nonresident, desiring t o  do busineqs 
in this State by performing any of the acts for which i t  was formed, 
shall, before any such acts are perforn~ed, appoint an  agent in this 
State upon whom all processes and precepts may be served, and certify 
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to the clerk of the superior court of each county in which said associ- 
ation or organization desires to perform any of the acts for which i t  
was organized the name and address of such process agent. If said 
unincorporated association or organization shall fail to appoint the 
process agent pursuant to this subsection, all precepts and processes 
may be served upon the Secretary of State of the State of Korth 
Carolma. Upon such service, the Secretary of State shall forward 
a copy of the  process or precept to the last known address of such 
unincoi-pornted association or organization. Service upon the process 
agent appointed pursuant to this subsection or upon the Secretary 
of Stnte, if no process agent is appointed, shall be legal and binding 
on saici. association or organization, and any judgment recovered in any 
action comnienced by service of process, as provided in this subsection, 
shall be valid and may be collected out of any real or personal property 
belonging to the association or organization. 

"Any such unincorporated association or organization, now perform- 
ing any of the acts for which i t  was formed, shall, within thirty days 
from the ratification of this subsection, appoint an agent upon whom 
processes and precepts may be served, as provided in this subsection, 
and in the absence of such appointment, processes and precepts may 
be served upon the Secretary of State, as provided in this subsection. 
Upon such service, the Secretary of State shall forward a copy of the 
process or precept to the last known address of such unincorporated 
sssoci;tion or organization"; and 

G.S 1-69 1, r~h ich  provides: "All unincorporated associations, organ- 
izaticns or ~ocieties, foreign or domestic, whether organized for profit 
or not, may hereafter sue or be sued under the name by which they are 
commonly known and called, or under which they are doing business, 
to the samc extent as any other legal entity established by lam and 
without naming anv of the individual members composing it. Any - " 

judgments and executions against any such association, organization 
or society shall bind its real and personal property in like manner 
cs if it =ewe incorporated. This section shall not apply t o  partner- 
ships or co-partnerships which are organized to engage in any business, 
trade or profession." 

Section 3 of the Constitution and By-Lan7s of the ILGWU provides: 
"The cbject of the I.L.G.W.U. shall be to obtain and preserve for all 
workeis engaged in the ladies' garment industry just and reasonable 
conditions of work with respect to wages, work hours and other terms 
of employment; to secure sanitary surroundings in their places of work 
2nd humane treatment on the part  of the employers; to aid needy 
workers in the industry; to cultivate friendly relations between them 
and generally to improve their material and intellectual standard?. 
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Such objects shall be accomplished through negotiations and collective 
agreenxnts with employers, the presentation, adjustment and settle- 
ment of justified grievances of workers against employers, the dis- 
seminrition of knowledge by means of publications and lecture courses, 
through concerted efforts to organize the unorganized workers in all 
branshes of the industry and through all other lawful and peaceable 
mean3 and methods customarily employed by organized workers, to  
maintnin or better their standards of life." 

The defendant Union bases its appeal on the ground that  the court 
below made findings of fact t h a t  one Morton Shapiro and others were 
acting as agents for the defendant Union based on certain acts and 
declerations of Shapiro. The defendant Union contends tha t  these 
findings are not supported by competent evidence in tha t  testimony 
of the acts and declarations of purported agents is  not competent to  
show agensy. 

I n  3 Am. Jur .  2d, Agency, section 355, page 714, i t  is stated: "Gen- 
erally, any competent witness may tell ~ ~ l - h a t  he saw the agent do, 
thougb he may not state the inferences drawn by him therefrom. B u t  
the fect of agency cannot be established by proof of the acts of a 
professed agent, unless the acts are of such a character and so con- 
tinuous as t o  justify a reasonable inference tha t  the principal had 
knowledge of them. Where the acts are of such character and so con- 
tinuous as  to justify a reasonable inference tha t  the principal had 
knowledge of them and ~vould not have permitted them if unauthorized, 
the acts thenxelves are competent evidence of agency. 

"As a general rule, an agent's authority to bind his principal may 
not be shown by evidence of the agent's acts. Nor may the extent of an  
agent's authority be shown by testimony as to his acts and conduct 
not within the actual or implied scope of the powers granted to him 
by his principal. But  i t  has also been held tha t  what an agent did with 
the knowledge and approval of his principal is circun~stantial evidence 
of what the agent was authorized to do." See Strong's North Carolina 
Index, Vol. 3, Principal and Agent, section 4, page 665, and cited 
cases. 

I n  .Snzith v. K a p p a s ,  218 N.C. 758, 12 S.E. 2d 693, this Court quoted 
with approval from 1 Mechem on Agency, section 261, page 185: 
~ t i n n n  The agency may be shown by conduct, by the relations and 
situation of the parties by acts and declarations, by matters of omis- 
sion a s  well a s  of commission, and, generally, by any fact or circum- 
stance with which the alleged principal can be connected and having a 
legitimate tendency to establish tha t  the person in question was his 
agent for the performance of the act in controversy,' etc. 'Agency, 
like any other controvertible fact, may be proved by circumstances. 
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It may be inferred from previous employment in similar acts or trans- 
nctions, or from acts of such nature and so continuous as  to furnish a 
reason~ble  basis of inference tha t  they were known to the principal, 
and that he ~ o u l d  not have allored the agent so to  act unless authoriz- 
ed. In  such cases the acts or transactions are admissible to prove 
agency. But  in order to be relevant the alleged principal must in some 
way direct!y or indirectly be connected with the circumstances. The 
agent must have assumed to represent the principal, and to have per- 
formed the acts in his name and on his behalf.' '' 

In  the Instant case, there is evidence tending to show tha t  Mor to i~  
Shapiro and others, beginning in March 1957, purporting to act as 
agents of the defendant Union, met with the management and em- 
ployees of the plaintiff, a t  various times and places in Orange and 
Durham Couilties in Xorth Carolina, for the purpose of organizing 
or attemptirig to organize the employees of the plaintiff into a local 
affiliats of the defendant Union and to obtain an agreement with the 
p1aint:ff to  recognize the defendant Union as the exclusive bargaining 
agent for the employees of the plaintiff. Tha t  Shapiro called and 
held meetings of the plaintiff's employees, solicited memberships in 
the defendant Union, distributed applications for membership in the 
defendant Union, took applications for membership in said Union, 
and issued buttons having on them "I.L.G.W.U., A.F.L.-C.I.O.," to em- 
ployee~ of the plaintiff who joined the defendant Union. Tha t  on 3 
April 1957 Shapiro called a strike of the employees of plaintiff who had 
joined the defendant Gnion and set up a plcliet line outside the plain- 
tiff's ;,!ant in Hillsboro, North Carolina; that  the defendant Union 
rented a hocse across the street from plaintiff's plant and used i t  a s  
headquarters for the striking enlployees; tha t  the defendant Union 
paid tl-e strikers $20.00 a meek and furnished them one meal a day. 
Tha t  the defendant Union during the course of the strike filed with 
the Nationd Labor Relations Board (hereinafter referred to as NLRB) 
a complaint charging unfair labor practices on the par t  of the plaintiff; 
tha t  defendant Union and Shapiro pressed the charges before the 
NLRH, and Shapiro in the hearing before the NLRB testified as to 
his acts on behalf of the defendant Union in connection with the 
organization of the local Union a t  plaintiff's plant affiliated with the 
defendant Union. 

The evidence further tends to show tha t  Morton Shapiro and others, 
represcntatives of the defendant Union, have taken part  in other acts 
resulting in the organization of a local Union a t  a plant owned by the 
Durh9m Drapery Company and the Croscill Curtain Company of Dur- 
ham, North Carolina; tha t  the efforts to  organize said Union began in 
the ezrly part  of 1960 and resulted in an election in June 1961; that  the 
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activlries of the defendant Union in connection with the  organization 
of s a d  local Union, consisting of the employees of the above companies, 
continued up to and past the date when summons was issued and 
Eervea in this action; tha t  in connection with its efforts to organize 
the eicplovees of the Durham Drapery Company and the Croscill 
Curtaln Company the defendant TJnion lodged a protest with the 
KLRB charging said employers ~ ~ i t l l  unfair labor practices. 

We hold tha t  the filing of the complaint with the NLRB charging 
the plaintiff in this action with unfalr labor practices, constituted w 
~,atificztion of the acts and conduct of Shapiro in his efforts to  organize 
the evployecs of the plaintiff a t  its Hillsboro plant. We further hold 
tha t  tile evldence adduced in the hearing below was sufficient to support 
the finding that  a t  all times herein involved Rlorton Shapiro was a 
repre~entative of the defendant Union, and tha t  the findings of fact 
are sufficient to support the conclusion of lam tha t  a t  the times herein 
involted the defendant Union has been doing business in North 
Caroliga by performing some of the :icts for which i t  mas formed. 

The defendant Union assigns as error the  admission in evidence in 
?he hearing below of a certified copy of the transcript of the testimony 
of ce r~a in  witnesses offered in behalf of the defendant Union in the 
hearing before the NLRB in connection with the defendant Union's 
charge of unfair labor practices against the plaintiff. I n  our opinion, 
this n3vidence was not admissible to  ehow what disposition the NLRB 
made ~f these charges, but i t  was admissible t o  be considered on the 
question as to  whether or not the defendant Union was doing business 
in North Carolina. 

When a trial court finds the facts on matters addressed to  it, the  
court's findings are as  conclusive as  the verdict of a jury if supported 
by coinpetent evidence. This is true even though some incompetent 
cvidence may also have been admitted, since i t  will be presumed tha t  
the incompctcnt evidence was disregarded by the court in making its 
decisicn. In  ye Simmons, 256 N.C. 154, 123 S.E. 2d 614; Mercer v. 
Mercey, 233 N.C.  164, 116 S.E. 2d 443. 

I n  our opinion, the ruling of the court below denying the motion 
of the defendant Union to quash tht3 return of service of process in 
this cause, should be upheld, and the exception thereto and the assign- 
ment of error based thereon are overruled. 

Thr  individual defendants appeal on the ground that  service of 
process on them ~vliilc thcy n-ere in the %ate as defendants in a criminal 
action, after having waived extradition, is invalid under G.S. 15-79, 
which provides: "A person brought into this State by or after waiver 
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of, extradition based on a criminal charge shall not be subject to  
servioc! of personal process in civil actions arising out of the same facts 
as thc criimnal proceedings to answer which he is being or has been 
returned until he has been convicted in the criminal proceeding or, if 
acquitted until he has had reasonable opportunity to return to  the 
state from which he was extradited.'' 

It does appear from the record in this case that  the defendants Hugh 
TV, McCain Asa Williams, Jr., and Benjamin Dansavage were arrested 
in ancther State and that  each one of them did formally waive 
extradition Therefore, we hold tha t  under the provisions of G.S. 15-79 
they were immune from process in a civil action arising out of the same 
facts es the criminal proceedings upon which the extradition pro- 
ceedings mere based. 

Thc d e f e ~ d a n t  Walter V. Ashley was not arrested outside of the 
State cf N x t h  Carolina and therefore was not brought into this State 
Ly or after waiving extradition, but voluntarily came into the State 
of n'c,rth C ~ r o l i n a  and posted bond on or about 16 August 1960 for his 
appearance a t  the criminal term of the Superior Court of Orange 
Coun~y,  n'orth Carolina, to  commence on 26 September 1960. There- 
fore, v;e hold tha t  this defendant was not immune from civil process 
in an  action growing out of the same facts as the criminal proceeding 
in which he was a defendant. Hare v .  Hare, 228 N.C. 740, 46 S.E. 26 
840; White v. Ordille, 229 N.C. 490, 50 S.E. 2d 499. 

The most serious question confronting the defendants McCain, 
\V~llizms and Dansavage is whether or not in procuring the reduction 
of the civil arrest bond from $10,000 to $7,500, such action constituted 
a general appearance and thereby cured any defect in the service of 
procers. 

I n  5 Am. Jur .  2d, Appearance, section 14, page 490, e t  seq., i t  is said: 
('* " * I n  determining the character of an appearance, the court will al- 
ways look to matters of substance, rather than form, and a party's 
conduct, as well a s  other circumstances, are to  be considered in 
detern<ining whether he has actually appeared. Thus, a general ap- 
pearance may arise by implication from the defendant's seeking, tak- 
ing, or agreeing to take some step or proceeding in the cause, bene- 
ficial to himself or detrimental to the plaintiff, other than one to con- 
test jurisdiction over his person only, or from some act done with the 
intention of appearing and submitting to  the court's jurisdiction. The 
distinction between a special and a general appearance is not SO much 
in the manner in which, or the proceeding by which, the  appearance 
is made, as in the purpose and the effect of the appearance. The test 
is in the rdief asked," citing In re Blalock, 233 X.C. 493, 64 S.E. 2d 
848,25 A.L R. 2d 818; Smith v. Smith, 138 W. Va. 388, 76 S.E. 2d 253. 
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I n  the case of In  re Blaloclc, supra, this Court said: "An appearance 
merely for the purpose of objecting to  the lack of any service of process 
or to  a defect in the process or in the service of it, is a special ap- 
pearance. I n  such case the defendant does not submit his person to 
the jurisdiction of the court. 3 Am. Jur.  783. 

"On the s t l ~ e r  hand, a general appearance is one whereby the defend- 
a n t  submits his person to the jurisdiction of the court by invoking 
the judgment of the court in any manner on any question other 
than tha t  of the jurisdiction of the court over his person. 3 Am. Jur.  
782, 6 C.J.S. 66, AfcIntosh N. C. P. & P. 323. Scott v. Life Asso., supra 
(137 N.C. 515, 50 S.E. 221); Motor Co. v. Reaves, supra (184 N.C. 
260, 114 S.3. 175). 

"A general appearance waives any defects in the jurisdiction of the 
court for want of valid summons or of proper service thereof. " * "" 

I n  Motor Co. v. Reaves, 184 N.C. 260, 114 S.E. 175, i t  is said: "An 
appearance for any other reason other than to question the jurisdiction 
of the court is general." 

I n  Smith v. Smith, supra, the Supreme Court of West Virginia said: 
"It is well settled tha t  no authority is needed for the  proposition, tha t  
a n  appearance in a suit or action for any purpose other than one 
t o  test the jurisdiction of the court, or the sufficiency and service of :t 

process, is a general appearance." 
It i s  contended by these individual appellants tha t  there is nothing 

in thc record to show tha t  they or their counsel made any motion 
in connection with the procurement of the order reducing the civil 
arresc bond required by each of them from $10,000 to  $7,500. Likewise, 
there is nothing in the record to indicate or from which i t  may be in- 
ferred tha t  the order was made ex mero motu. 

Probably  hat happened was this: Counsel for the  plaintiff and 
coun~el  for the defendants agreed privately to present an order to the 
court consenting to  the reduction of the bail bonds. The court signed 
the order which had been consented to in writing by each of the four 
clefendants and by counsel of record for the plaintiff. 

I n  cases of civil arrest the statute, G.S. 1-417, among other things, 
provides: ('A defendant arrested (in a civil action, G.S. 1-409) may a t  
any time before judgment apply on motion to vacate the order of arrest 
or to reduce the amount of bail." 

We do not think i t  is material whether a formal motion n.as mad? 
by these defendants or their counsel to reduce the amount of bail. 
When the aoneent order aut'horizing the reduction of bail, as authorized 
in G S. 1-417, was signed, these defendants invoked the power of the 
court in their behalf and for their benefit which, in our opinion, 
constliuted a general appearance and waived any defect in connection 
with the service of process. 
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The order of the court below refusing to  sustain the defendants' 
motions to quash the return of service of process on them will be up- 
held. 

I n  view of the fact that  the appellants have set out 94 assignments 
of error in the record, i t  has not been feasible to discuss them se~iatim. 
However, we have discussed what we deem to be the pertinent questions 
presented on the appeal. 

The orders from which this appeaI was taken are 
Affirmed. 

BO~BITT, J., dissents as tso R/lcCain, J v i k i n ~ s  &- Dansavage. 

GEORGE T.  CORNWELL, T H E  F I R S T  XATIONAL BASIC O F  JIORGAX- 
T O S  AKD G. AIAERICE H I L L ,  EXECUTORS A S D  TRUSTEES USDER THE V'ILL 

or 3 IhRY LOUISE  H U F F J I A N  CORXTWELL, AND GEORGE T.  CORS-  
W E L L  V. R .  0. HUFFMBS, G. T. CORNTVELL AXD T H E  F I R S T  K d -  
TIONAL BANK O F  JIORGANTON, TRUSTEES UKDER AGBEEMENT WITH 

MARY LOUISE HUFFMAN A K D  MARY LOUISE H U F F J I A N  CORS- 
WELL,  DATED DECEAI~~ER 31, 1937, AND R .  0. HUFFBIAN, G .T. CORN- 
W E L L  AKD T H E  F I R S T  NATIOKAL BANK O F  JIORGANTON, TRUSTEES 
UNDER AGREEMENT WITH MARY LOUISE HUFFMAN, MARY LOUISE 
H U F F J I A N  CORNWELL, A N D  OTHERS, DATED DECEMBER 31, 1960, R. 0. 
H Z F F J I A S ,  G. T .  CORSWELL A K D  T H E  F I R S T  XATIONAL B A S K  O F  
MORGANTON, TRUSTEES OF THE HUFFMAN-CORNWELL FOUN- 
GATION, NARY LOUISE CORKWELL RlcCONBS, ANN CORNWELL 
AI'ERY, BARBARA CORNWELL NORVELL, MARY LOUISE J lc-  
COJIBS, J A M E S  HENRY JIcCOhIBS, 111, THOMAS I-IUFFJIAK Mc- 
COBIBS, ANN LOUISE  SORVELL,  JEAN ALLEN NORVELL, MARY 
LOUISE HUFFJI-kN, AND ALL UKUORN PERSONS H A V I K G  ANY IKTEREST I N  

T H C  ESTATE O F  MARY LOUISE H C F F I f A N  CORNWELL,  OR IW THE 
T i n s r s  HEREIN REFERRED TO, A S D  RUSSELL BERRY,  GUARDIAN AD LIIE:,I 
FOR MARY LOUISE hIcCOJfBS, JAkfES  H E N R Y  JIcCOMBS, 111, 
THOMAS HUFFMAN JlcCOJIBS, A N S  LOUISE  NORVELL, J E A X  AL- 
L E N  NORVELL, AND ANY UNBORPT ISSUE. 

(Filed 11 January 1963.) 

There is no statute in this State which directs a method of apportion- 
ment of estate and inheritance taxes as  between the testamentary and the 
trust estates in those instances in which testator creates a trust which 
must be included in the gross estate in computing the tax, and therefore 
the court must look to the equity of the situation upon the faets of each 
particular case. 26 USCA 2036; G.S. 106-2(3), ( 7 ) ,  (8 ) .  
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2. Same- Under t h e  facts of this case, inheritance and estate taxes 
should be apportioned between t h e  testamentary and  t rus t  estates. 

Testatrix transferred property to a trustee with provision that  income 
therefrom should be paid to herself' and her mother and that the trust 
snould terminate upon the death of' her mother, with further provision 
that if she predeceased her mother the property should be divided upon 
the termination of the trust among her descendants per stirpes. The will 
prcrided that  in  the event testatrix predeceased her mother the property 
pcssing under the will should be liable for estate and inheritance taxes 
as  though the testamentary property comprised the entire estate for t ax  
purposes, and that  the remainder c~f such taxes should be paid out of 
the principal of the trust. The property passing under the mill was 
relatively much less than the trust estate. Held: The inheritance and 
estate tases were properly apportioned between the trust estate and the 
property passing under the will in accordance with the intention of 
testatrix as  espressed in the will and in accordance with the equity of 
the particular factual situation. 

APPEAL by defendant Berry as guardian ad Zitem from Clarkson, J., 
August 1962 Mixed Term of BURKE. 

This action was begun to determine how the tax burden created by 
the dpath of Mrs. Mary Cornwell should be apportioned among the 
several properties which created the tax liability. A jury trial was 
waived. The parties offered evidence. Judge Clarkson made findings 
of fact. Judgment was rendered based on the facts found. Defendant 
Berry as guardian ad Zitenz excepted and appealed. The facts found 
are, to the extent necessary for an understanding of the questions pre- 
sented and the reasons for the conclusions reached, summarized in the 
opinion. 

Hudson, Ferrell, Petrce, Stockton, Stockton & Robinson b y  H .  G. 
Hudson, Patton and Ervin, b y  Frank C .  Patton, and S .  M c D .  Tate  for 
appeliees. 

Russell B e w y  for appellant. 

RODMAR', J. Mary Louise Huffman Cornwell, hereafter Mrs. Corn- 
well, died >estate in December 1961. She left surviving her husband, 
Georgc T .  Cornwell, tlhree daughters, Mrs. Mary Cornwell McCombs, 
Mrs. Ann Avery, LIrs. Barbara Norvell, all over twenty-one and five 
grandvhildren, Mary L. iVcCombs, James H. h9cCombs 111, Thomas 
H .  ~IcCombs ,  Ann L. Norvell, and Jean Norvell. All the grandchildren 
are mlnors. hIrs. N a r y  L. Huffman also survived her daughter, Mrs. 
Co rn~~e l l .  Mr. Cornwell, the First National Bank of Morganton, and 
G. Maurice Hill are the executors of Mrs. Cornwell's will. 

On 31 December 1937 Mrs. Huffman and Mrs. Cornwell transferred 
and conveyed to R. 0. Huffman, Mr. Cornwell, and First National 
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Bank of Morganton as  trustees, stocks in fourteen different corpo- 
r a t i o n ~  and a note for $3000 given by Mr. Cornwell in August 1936. 
The p~operties transferred came to the grantors from F. 0. Huffman 
and were owned one-third by RIrs. Huffman, two-thirds by Mrs. 
Cornwell. The trust agreement provided tha t  Mrs. Huffman should 
receive $6000 annually from the income produced by the securities 
transferred. The amount so to be paid was the first charge against the 
income which the securities might yield. Mrs. Cornwell should, after 
the payment of $6000 to her mother, receive $1000 from the income. 
If the securities yielded more than $7000 annually, the next $2000 
should be divided one-half to  Mrs. Cornmell and one-half to Mrs. 
Hufficzn. Income in excess of $9000 a year would be invested and 
added to the principal so as  to  guarantee Mrs. Huffman an  income of 
$6000 during her life. The trust  agreement was not subject to  modifi- 
cation or change a s  to principal during Mrs. Huffman's life, but by 
unanimous agreement of the grantors and trustees the provisions with 
respect to income could be modified. The trust  agreement provided 
for termination on the death of Mrs. Huffman. If Mrs. Cornwell sur- 
vived her mother, Mrs. Cornwell became the owner of all the trust 
properties; but if Mrs. Huffman survived her daughter, the trust 
mould continue in effect until Mrs. Huffman's death, a t  which time 
the trust estate nlould be payable "to the children of Mary  Louise 
Cornwell, or their representative, per stirpes and not per capita." 

The properties delivered to the trustees pursuant t o  the agreement 
of 31 December 1937 were valued a t  tha t  time a t  $190,000. When 
Mrs. Cornwell died, these trust properties were valued a t  $3,682,6393.11. 
Mrs. Cornwell's proportionate share of this trust  a t  her death was 
$2,455,128.74, which is includible in her estate. 

I n  addition to her interest in the trust estate, Mrs. Cornwell owned 
~ . t  her death real and personal property valued a t  $815,791.92, which, 
for convenience, me refer to as the probate estate. She also had 
$10,OCO of life insurance payable to her husband and owned as tenant 
by the entirety real estate chargeable with estate taxes valued a t  
$27,385. Thus the aggregate value of the properties to be accounted 
for in computing estate and inheritance taxes was $3,308,305.66. I n  
addition to these properties there is a possible tax liability for proper- 
ties he!d under "A Living Trust Agreement" created by Rlrs. Corn- 
well 2nd others on 31 December 19GO. If i t  should be determined tha t  
any p:xt of tha t  trust is par t  of the taxable estate, the tax liability 
for t!lat part  can be determined in accord with the principles stated 
in this opinion. 

Mrs, Cornwell's will gave jewelry and household furniture to her 
daughters. She gave her automobile t o  her husband. Except for these 
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relatively small bequests, the remainder of her estate passed under 
the re iduary  clause. 

The residuary estate is expressly declared liable for debts owing by 
Mrs. Cornwell. Subject to the payment of debts and other charges 
against the residuary estate, one-half is given to Mrs. Cornwell's 
husband and the remaining half is left, in trust for her three daughters 
and their children. 

When the will was prepared, i t  was uncertain whether the trust  
agreement of December 1937 would have terminated by the death of 
Mrs. Huffman prior t o  the death of Mrs. Cornwell, thereby vesting 
title to all of the trust  properties in Mrs. Cornwell and subject to 
disposition by her will, or whether I l r s .  Cornwell, not having survived 
Mrs. Huffman, mould be unable to direct by will to whom the trust 
property should go. 

The will undertakes to provide how taxes accruing by reason of 
Mrs. Cornwt.llls death should be paid in either situation. First she 
rssumes tha t  the trust created in December 1937 will have terminated 
and she will be the owner of all the trust properties. I n  tha t  event 
she directed "all estate and inheritance taxes and other taxes in the 
generzl nature thereof which shall become payable upon or by reason 
of m:T death in rcspect of any property passing by or under the terms 
of the will or of any codicil thereto hereafter executed by me, or In 
respect of t!le proceeds of any policy or policies of insurance on m y  
life, cr in respect of any other property included in my gross estate 
for the purposes of such taxes, shall be paid by my Executors out of 
my reeidunry estate. If I shall not survive my mother or if so much 
of the said properties as may be attributable to my contribution t o  
the said trust shall not be subject to disposition by me as a part  of 
my estate, I direct, to  the extent that  I may lawfully do so, tha t  
estate and inheritance taxes and other taxes in the general nature 
thereof which are levied upon the property passing under this will 
shall be pnid out of my residuary estate as  if the property passing 
under this will constituted my entire estate for the purpose of such 
taxes, and tha t  all the remainder of such taxes shall be paid out of 
the principsl of the said trust  which does not pass under this mill." 

The Internal Revenue Code enacted by Congress imposes a tax 
on the transfer of property by death. 26 USCS 2001. The taxable 
estate is the gross estate less exemptions and deductions. 26 USC-4 
2051. Executors must include in the gross estate life insurance, 26 
USCA 2042, property held by the entirety, 26 USCA 2040, and proper- 
ty  trallsferred subject to the right of the transferor t o  the income for 
life, 26 USCA 2036. 
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Executors, chargeable with responsibility for filing the required 
reports and paying the tax, may deduct from the gross estate certain 
debts, funeral and administrahve expense. 26 TjSCh  2053. A spouse 
is entitled to a marital deduction computed as provided in 26 UGCA 
2056. 

Our inheritance tax statutes likewise require, subject t o  exemptions 
and deductions, inclusion for tax purposes properties where grantor 
retains the right to receive the income for his life, properties held as 
tenants by the entirety and life insurance. G.S. 105-2 (3 ) ,  (7 ) ,  (8 ) .  

The executors, as i t  was their duty to do, prepared tentative estate 
and inheritance tax returns. The estate tax, using values as of date 
of death, exceeds $1,000,000. Estimated inheritance taxes amount to 
$192,765.95. The probate estate, less debts having priority over the 
estate tax and estimated costs of administration, is only $790,000. 
Where shall the money come from to pay estate and inheritance taxes? 
Manifestly the properties held in the trust  created in December 1937 
must, because no other source is available, pay a part  of these taxes. 
What  method shall be employed to determine the extent of liability of 
the trust? 

All of the parties to  this action who have reached their majority, 
except the guardian ad Lifem, agreed tha t  the taxes, estate and in- 
heritnnce, should be apportioned and paid in accord with the final 
methcd of computation hereafter set out. 

Three tentative methods of computing the tax were made by public 
accountants for the executors. They testified as to the amount of tax 
due based on the method employed. One method was based on the 
assumption tha t  the probate estate would pay the tax computed as if 
i t  constituted the gross estate; property passing to the husband out- 
side c f  the probate estate (insurance and land held by tha entirety) 
would pay no tax because of the marital deduction. The balance of the 
tax r o u l d  be paid by the trust  estate. Csing this method of com- 
putation, the tax would amount to $1,012.939.15, of which $103,665.47 
would be payable by the probate estate. The remainder, $907,273.65, 
would be payable by the trust est.ate. 

T h i  second method used in computing the tax would exhaust the 
probate estate before imposing liability on the trust  estate. Again 
no t a ~  IT-ould be imposed on the husband for the properties received 
outside the probate estate .The tax based on this method of com- 
putation would be $1,162,139.73, of which $790,000 mrould be paid by 
the piobate estate and the balance, $372,139.73, would be paid by 
the trust. 

The third method assumed each class should pay in the proportion 
which i t  contributed to the adjusted gross estate. The tax computer1 
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according to this method would be 51,053,212.61, payable $252,254.95 
by the prohate estate, $12,013.99 by the husband for properties re- 
ceived outside the probate estate, and $788,943.67 by the trust. This 
in substanlce is the method which Mrs. Cornwell directed the executors 
to use. 

Thc courx ordered an apportionment of the taxes and directed pay- 
ment in acl7ord with the third method, which conforms to the agree- 
ment. 

The guardian ad litem insists Mrs. Cornwell had no  interest in the  
trust  estate created in 1937 which survived her death, and because 
she hzd no interest extending beyond her death, the direction given 
in her will with respect to the payment of death taxes imposed no 
cblignlion on the trust;  nor did the agreement between the trustees 
and Mrs. Cornwell's daughters, whose rights to participate in the trust  
are subject to  termination by their death before the death of &s. 
Huff:mn, create any obligation on the trust. If the logic of these con- 
tentions be conceded, the trust estate is not discharged of all liability, 
becauce estate taxes are by statute, 26 USCA 6324, a lien on the 
property included in the trust  estate. Congress has not fixed the 
lllanner in which tax burden shall be apportioned among those taking 
properties which are subject to  the  lien. Femzandez v. Wiener, 326 U.S. 
340,90 L.  ed. 116; Riggs v. DeL Dmgo, 317 U.S. 93, 87 L. ed. 106. 

We have no statute prescribing the manner in which the burden of 
estate taxes shall be borne. 

lJThere the ultimate burden of paying estate taxes rests has been 
the subject of much litigation. Results of course vary with the many 
differing factual situations. Where, a s  here, the taxable estate in- 
cludes properties outside the probate estate, there is lack of uniformity 
of decision. 

I n  the absence of statute or testamentary direction, some courts hold 
the probate estate is liable for the tax without any right of contri- 
bution from the nonprobate properties. Ericson v. Childs, 198 A 176, 
115 A.L.R. 907; Warfield v. Merchants Nut. Bank of Boston, 147 N.E. 
2d 809; Central Trust C'o, v. Burrow, 58 P 2d 469, are illustrative of 
e line of cases holding no right of contribution exists in favor of the 
probate estate against the nonprobate estate. The rule so announced 
was in several instances stated prior to the decision of the Supreme 
Court of the United State in Riggs V .  Del Drago, supra. Some de- 
cisions assumed the Federal st,atute did not perinit contribution. Tha t  
question, as  previously noted, was settled in the Riggs case. The legis- 
latures of many states have since adopted statutes providing for ap- 
portiorment. CCH Fed Estate and Gift Tax, par. 2490.16. 
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Many other courts have held tha t  in the absence of testamentary 
direction to the contrary, equity required apportionment. The rea- 
~ o n i n g  supporting this view is forcefully stated in the opinion of 
Legge, J., speaking for the Supreme Court of South Carolina in Myers 
v. Sinkler, 110 S.E. 2d 241. Similar conclusions are reached in Carpenter 
v. Carpenter, 267 S.W. 2d 632; Boyd v. Jordan, 168 A 2d 286; Sebree 
v. Rosen, 349 S.W. 2d 863; Bragdon v. Worthley, 153 A 2d 627; 
Trimble v. Hatcher's Executors, 173 S.W. 2d 985. The subject is 
treated a t  length in the annotations appearing 115 A.L.R. 916, 142 
A.L.R. 1133,15 A.L.R. 2d 1216, and 37 A.L.R. 2d 169. 

As ~reviously noted we have no statute which is controlling in the 
present factual situation. We must, therefore, look to  the equity of 
the situation and apply rules previously announced in somewhat re- 
lated cases. The right of equitable contribution has been recognized 
2nd applied with respect to gift taxes. Kebel v. Nebel, 223 N.C. 676, 28 
S.E. 2d 207. 

The earhest case we find dealing with liability for estate taxes 
and the fund which should be used to provide payment is Buffaloe v. 
Barnes, 226 X.C. 313, 38 S.E. 2d 222, decided in 1946. The Court 
~ t a t e d  the question relating to estate taxes thus: "The fourth question 
was whether the amount of Federal Estate tax of $604 should be paid 
by thc executors out of the general funds of the estate, or charged 
rgainsl the individual beneficiaries." The Court made this answer: 
"The ruling of the trial judge tha t  the Federal Estate tax should be 
paid out of the general funds of the estate is affirmed. Riggs v. Del 
Drago, 317 U.S. 95. The general rule, in the absence of contrary 
testamentary provision, is tha t  the ultimate burden of an  estate tax 
falls cn the residuary estate. 142 A.L.R. 1137, and cases cited." 

The next case in which the Court had occasion to consider the 
questicn was Craig v. Craig, 232 N.C. 729, 62 S.E. 2d 336, decided in 
1950. The case as reported merely refers to facts (agreed without stating 
what the agreed facts were. We have, however, examined the record 
and find tha t  the estate taxable by the Federal government in tha t  
case included property passing by the entirety and life inwrance-non- 
probate assets. The Superior Court held that  the Federal tax was to  
be paid by the residuary estate without contribution. This Court said 
in a per curium opinion: "This ruling is supported by the holding of 
this Court in Buffaloe v. Barnes, 226 N.C. 313, 38 S.E. 2d 222, and is 
in accord with the weight of authority in other jurisdictions. 28 A J  
136, 142 A.L.R. 1137. A'o contrary testamentary provision appears in 
the wtll." (Emphasis added) 

Thc briefs filed in that  case have been examined. The question 
whether the Craig will did or did not direct the manner in which 
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the Federal taxes should be paid was debated. Hence the language of 
the Court is particularly pertinent, we think, in the disposition of this 
case. Here Mrs. Cornwell has, in language not subject to  misinterpre- 
tation, expressly provided tha t  her probate estate should not be sub- 
ject to taxes which would accrue and become a lien thereon because the  
Federal government likewise taxes the funds held in the 1937 trust. 
Her Lspress direction with respect to the payment of the taxes gives, 
we think, the executors of her estate the right t o  ask the court to  apply 
the rule of contribution. 

RIinnesoia, prior t o  the adoption of an  apportionment statute in 
1962, was among the states which place the burden of payment on 
the p r ~ b a t e  estate. The Federal District and Eighth Circuit Court 
of Appeals were, in U.S. v. Goodson, 253 F 2d 900, called upon to 
interpret the Minnesota law where the testator had expressly provided 
tha t  his probate estate should only be 11able for its proportionate part  
of the taxes. The District Court held t h a t  the tax burden should 
be prorated in accordance with the valuw of the estate and as  directed 
by testator. The Circuit Court of Appeals, affirming the trial judge, 
said: "Where the government by its tax statutes has a constitutional 
right t o  tax as a part  of the gross estate certain property not passing 
by wil!, i t  does not seem unreasonable to permit the testator to provide 
by his will tha t  the  pro rata share of the tax, imposed by reason of the 
inclusion of such nontestamentary property in the gross estate sub- 
ject to the tax, shall be borne by the beneficiaries of the nontesta- 
mentary gifts." 

This Court was next called upon to  consider the  computation and 
payment of estate taxes in Trust Co. v. Green, 236 N.C. 654, 73 S.E. 
2d 879, decided in 1953. There the widow dissented from the will and 
took her rights as fixed by statute. She insisted tha t  the part  of the 
estate to which she was entitled should be computed without consider- 
ing the estate tax. This Court held t o  the contrary and directed com- 
putation and payment to her of her portion of the estate after the 
payment of estate taxes. The net result was tha t  she contributed her 
propartionate part  towards the payment of the Federal taxes. Her  
rights, of course, were fixed by statute. Her husband could not, by 
will, deprive her of her marital rights. 

Judge Clarkson, in his findings, said: "The apportionment and 
contribution approved and directed by this judgment is in the interest 
of all the parties including those represented by the guardian ad litem, 
and such zpportionment and contribution are fair, just and equitable 
and in accordance with the laws of this state." We think this finding 
warranted by the record. 

The judgment is 
Affirmed. 
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WILLIAlS H. POINDEXTER V. TVACHOVIA BANK AND TRUST C O X  
PANY, EXECUTOR AND TRUSTEE UKDER THE T ~ I L L  O F  DORA L. POIN- 
DEXTER: LAFSkDTTE WILLIAMS, GUARDIAN AD LITEM FOR JULIA 
LEE POINDEXTER a m  PEGGIE ELIZ4BETH POISDEXTER, BOTH 

w s o n s ;  A K D  SAMUEL G. SEAWELL, GUARDIAN AD LXEM FOR THE US- 
B O ~  I S S ~ E  OF WILLIAM H. POISDEXTER. 

(Filed 11 January :963.) 

1. Jud,gments 5 32; Wills 5 39- 
-4 provision of a judgment to which no exception is taken is binding 

on the parties, the appeal relating solely to other provisions of the judg- 
ment. 

2. Wills 5 33- 
Where testatrix's son is given the entire beneficial interest of a trust 

mlth limitations over to others in the event the son should die learing 
no issue, the son ordinarily takes a fee defeasible in trust, but when 
it  is apparent from the will, construed in its entirety in the light of the 
attendant circumstances, that the testatrix intended to provide for the 
support of her son for his life onlr, with limitation over ill the event 
thc son should die with issue him surviving a s  lvell as  in the event he 
s~wuld  8ie without surriving issue, such intent will be given effect and 
the son takes o n l ~  a life estate in trust. 

3. Wills § 27- 
The intent of testatrix is her will and must be carried out unless some 

rule of law forbids it. 

4. Same- 
Where there is a latent ambiguity a s  to the object of a devise or be- 

quest, a former will is admissible a s  hearing upon the intention of 
testatrix. 

5. Wills 5 65- 
'I'estarrix left property in trust to her son for life with remainder 

over to his issue, and in the event the son should leave no issue, to 
testatrix's brothers and sisters. A11 except one of testatrix's brothers and 
sisters predeceased her, and the sister who survived her died during 
the llfetime of the son. Held: The limitation over to the brothers and 
s i ~ t e r s  of testatrix lapsed, since the children of the brothers and sisters 
of testatris who predecease testatrix do not qualify under G.S. 31-42, and 
n j  transmittible estate vested in the sister of testatrix who died during 
the lifetime of testatrix's son. 

6. Wdls 5 30- 
A vested estate is transmittible, a contingent estate is not. 

7. Wills § 40- 
A devise to a person and his issue violates the rule against perpetuities 

when the nmrd "issue" is used in its technical sense to designate n 
perpetual succession of lineal descendants. 
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The presumption that  technical worcls a re  used in their technical sense 
docs not obtain over testatrix's inten,t as gathered from the entire instru- 
ment and the attendant circumstances. 

9. Same- 
Where a provision of a will is susceptible to two cons,tructions, one 

of which would be valid and operatire and the other invalid, the 
former must be preferred. 

The presumption that  a testator did not intend to die intestate mill be 
e ~ p l o y e d  a s  a n  aid in ascertaining his intent. 

11. Wills gY 4- 

A limita~tion over to the "issue" of the  life tenant will be construed 
to mean "children" or issue living a t  the death of the  life tenant when 
such intent is apparent from the entire instrument and the atkendant 
circumstances, and the fact tha~t  a t  the time of the execution of the will 
testatris had a son but no grandchildren may in proper instances indicate 
that testatrix did not intend more remote issue a s  the object of her 
bcunty. 

Testatrix left property in trust for the benefit of her son for  life 
with limitation orer to his issue. Held: I t  being apparent from the will 
a n 1  the attendant circumstances tha t  testatrix used the word "issue" to 
mean issue living a t  the time of the son's death, the provision does not 
violate the rule. 

13. Wills kj 33- 
Where the testamentary trust provides that  testatrix's grandchildren 

should receire the income from the trust indefinitely, and there is no 
liuitation oTer, the grandchildren take the fee, subject to the trust, in the 
slxence of plain and espress language indicating testatrix's intention 
to convey an estate of less dignity. 

14. Wills gY 40- 
W h e r ~  the beneficial interest vests ~ i l h i n  the time specified by the rule 

against perpetuities, the fact that  the trust may not terminate until 
thereafter docs not violate the rule against perpetuities. 

15. Trusts  gY 9- 
Where property is left in trust for the purpose of providing for the 

support of the beneficiaries, the trust is an active t rust  and the legal 
a r d  equ~tnble titles do not merge. G.S. 41-7. 

16. Wills 5 25- 

Where there is an irreconcilable collflict between two clauses of a 
will, the second clause ordinarily prevails over the first. 

17. Wills kj 5 6  
While the term "personal property" includes in its broadest sense all 

of testator's property except land or interests in land, the meaning of 
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the term varies according to the subject matter and contest, and when to 
construe it  in its technical sense would result in a n  irreconcilable conflict 
with a prior provision and defeat the obvious intent of testatrix, the term 
will be construed in its popular sense as  embracing only tangible goods 
and chattels. 

18. Wills 5 27- 
Expressions in a \rill must be considered with a view to the context 

and the circumstances of their use. 

10. W'jlls 5 36- 
d beqaest of personal property to testatrix's son to be used by him 

as long as  he should lire and by his issue also and then to testatrix's 
brothers and sisters "the same as  the other property," is held to gire the 
son absolutely the personal property consumed in its use, but as  to per- 
sonal property permanent in its nature, i t  transfers only a life estate to 
the son with the same future interests in such personalty as  ~vere pro- 
vided for the other property. G.S. 39-6.3. 

SHARP, J., not sitting. 

APPEAL by defendants from Gambill,  J., August 27, 1962, Term of 
FORSYTH. 

This is a proceeding under the Declaratory Judgment Act (G.S., Ch. 
1, Art. 26) for construction of the will of Dora L. Poindexter. 

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson, and G. D. 
H u m ~ h r e y ,  Jr., for plaintiff. 

W o ~ n b l e ,  Carlyle, Sandridge & Rice and W .  P .  Sandridge for de- 
fendant Wachovia Bank and Trust  Company,  Executor and Trustee. 

LaFayette Will iams,  Guardian Ad Li tem for Peggie Elizabeth Poin- 
dexter, defendant. 

Sawuel G .  Seatoell, Guardian Ad L i t em for the unborn issue of W i l -  
liam E-i. Poindexter, defendant. 

~\IOORE. J. Dora L. Poindexter executed a will on 10 January 1923 
and mother on 10 February 1936. She died on 4 October 1952 and both 
paper writings xere  admitted to probate in common form as her last 
will and testament by the Clerk of the Superior Court of Forsyth 
County on 16 October 1952. 

Do-a L. Poindexter was survived by the following: a son, William 
H. Poindexter ; t ~ o  minor granddaughters, Julia Lee Poindexter and 
Peggie Elizabeth Poindexter, children of M7illiam H. Poindexter; a 
sister, Cora A. Philpott; and "children of one or more (of testatrix's) 
brothers or sisters who had predeceased her." 
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The will of 10 February 1936 is in pertinent par t  a s  follows: 

"First, after paying any just debts and funeral expenses in- 
cll~ding an appropriate family monument to cost not exceeding 
%00.00 1 trust all of the balance of my property which I shall own 
a t  the time of my death to TT'achovia Bank and Trust Conlpany 
to  be held in trust for my son Villix11 Harvey Poindexter and be 
paid oult to him in the manner herein after stated. 

"2nd. To pay to  my said son for his use all of the net income 
from my estate for the purpose of giving him proper support and 
if he should get disable to  work and if the income is not suffi- 
cient, 1 direct that  so much of the principal be used as may be 
deemed wise to properly support him. 

"Three ( : 3 )  Personal property to be owned and used by him 
as long as lie should live and by his issue also. Then to go to my 
brothers and sisters the same as the other property. 

"Fourth, if however m y  son should die leaving issue then his 
issue shall receive the income from my estate as he did. But  if 
he should leave no issue then I will and direct tha t  what remains 
of my property . . . be divided between my brothers and sisters 
t h ~ t  is living and have led a sober and good life in every way." 

The Wschovia Bank and Trust Company accepted the trust and 
entered upon its duties as trustee. 

William 13. Poindexter, son of testatrix, instituted this action and 
asked the court to declare: (1) tha t  the will of 10 February 1936 re- 
voked the will of 10 January 1923; ( 2 )  tha t  the "beneficial interest" 
in the trust "will not in all events vest witdhin the life or lives of a 
persor. or persons in being a t  the death of the testatrix plus twenty- 
one (21) years and ten (10) lunar months; the trust  therefore fails and 
the property . . . passes to the heirs and next of kin of testatrix under 
the l i l ~ s  of intestacy"; and (3) plaintiff is entitled to the property 
absolutely, free of the trust. 

Cola A. Pliilpott, sister of testatrix, died before the institution of 
this action, and none of testatrix's nieces and nephews or collateral 
kinsmen ape parties to the action. Guardians ad litem were appointed 
for the children of William H. Poindexter and for his unborn issue, 
and t!iey filed answers. The trustee answered. Julia Lee Poindexter 
came of age before judgment was entered and filed answer in her own 
behalf The answers contest the legal construction placed on the will 
by plaintiff. 

The facts, hereinbefore recited, are not in dispute. I n  the judgment 
the co:irt below made the following judicial declarations: 
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1. ". . . ( T )  he will of Dora L. Poindexter dated February 10, 1936, 
revoked the paper writing . . . dated January 10, 1923, and is the 
last will and testament of Dora L. Poindexter." 

2. All necessary parties are before the court. 
3. The word "issue" as used in item fourth of the will means "a 

perpetual succession of lineal descendants of William H. Poindexter," 
and the will "purports to create a trust  in which the beneficial inter- 
est therein will not in all events vest within the life or lives of a 
persor, or persons in being a t  the death of the testatrix plus txenty-one 
(21) years and ten lunar months. . . ." Therefore the purported trust  
is void as violative of the rule against perpetuities. 

4. The property held by the trustee vested in William H. Poindexter 
by the laws of intestate succession as of the date of the death of 
testatrix and he is entitled to the property. 

All defendants appealed. There is no exception to  the adjudication 
that  the mil! of 10 February 1936 revoked the former will, and the 
judgment is, as to this declaration, binding on the parties. Humphrey 
v. Faison,  247 N.C. 127,100 S.E. 2d 524; Bell v. Gillarn, 200 N.C. 411, 
157 S.E. 60 Defendants challenge the other declarations listed above. 

The trust provisions of the will are in pertinent par t  as follows: 
('1 trust . . . my property . . . to  Wachovia . . . to be held in trust for 
my son William Harvey Poindexter and to be paid out to h i ~ n  in the 
manner herein after stated. To  pay to my son for his use all of the 
net income from my estate . . . and if the income is not sufficient, I 
direct that  so much of the principal be used as may be deemed wise 
to properly support him. . . . (1)f however my son should die leaving 
issue then his issue shall receive the income from my estate as  he did. 
But  ~i he should leave no issue then I wi!! and direct that  what re- 
mains of my property . . . be divided between my brothers and sisters 
tha t  i~ living. . . ." 

Son:e of the language of the will and some of the facts appearing 
in the record seem, a t  first glance, to indicate tha t  testatrix intended 
tha t  Williarr, have a fee defeasible in the trust property, subject to 
the trilst. The property is "to be held in trust  for . . . William Karvey 
Poindexter." In  the 1923 paper writing testatrix made provision for her 
h u s b a d ' s  support, but there is no mention of him in the later will and 
i t  is assumed that  he dizd in the meantime. T\TilIiam had no children in 
1936 and if he mas married a t  tha t  time the record does not show it. 
Both daughters were minors when this action r a s  commenced and could 
not have been living in 1936. So i t  is apparent tha t  William was the 
primary natural object of testatrix's bounty. Nevertheless, when the 
entire will and all the record facts are considered, we are of the 
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opinicn tha t  testatrix intended for William only a beneficial life es- 
tate, tha t  is, all of the net income from the trust estate and a suffici- 
ency of the corpus for his proper support so long as  he lives. The intent 
of the t ~ s t c ~ t r i x  is her will and must be carried out unless some rule of 
law folsbids it. Barton v. Campbell, 245 N.C. 395, 95 S.E. 2d 914. There 
are limitations over to  take effect if he dies either with or without issue 
him surviving, tha t  is, his estate is limited in either event. In  1923 
William had not reached college age, and the paper writing executed by 
testatrix that  year made provision for his "education through college" 
and states that  ' .~~l-hen lie becomes thirty years of age (trustee) to  pay 
to h i ~ x  one half tha t  rcmains of . . . said estate and when he becomes 
thirty-five years of age (if he has used the one half wisely and made 
good v i t h  it as the good men of the Bank and Trust Co. may have 
adviscd 11i171) then to pay over to him t,he balance of my said estate 
and clcse the trust herein created. But  if he should spend the first one 
half extravagantly and not used or invested i t  to a good advantage 
the Wachovia . . . to hold in trust  for him five years more." Further, if 
\Irillic?m dies "before receiving his legacy leaving issue then his issue 
shall receive the estate." Where there is a latent ambiguity as to the 
object of n devise or bequest former wills are admissible as bearing 
upon the intention of the testator. 57 Am. Jur., K ~ l l s ,  s. 1107, p. 708. 
I n  the 19% mill Mrs. Poindexter makes no devise or bequest of the 
trust corpus to her son, except such as is necessary for his proper 
support. T!ie last will states specifically what is to be paid to the son 
and n h n t  benefits he is to receive. It indicates why the property is 
put  in trust  for him - his support. K c  do not speculate as to what 
occurred to cause testatrix to change her intentions, but i t  is clear tha t  
she did. William Harvey Poindexter is vested of a beneficial life 
estate. 

We next consider, out of order, the executory devise to brothers and 
sisters, to v i t :  ' l .  . . (1)f he (William) should leave no issue then I 
will ond direct tha t  what remains of my property . . . be divided be- 
tween my brothers and sisters tha t  is living. . . ." The expression "that 
is living" means those living a t  his death. All of testatrix's brothers and 
sisters are now dead. All predeceased Mrs. Poindexter except Mrs. 
P h i l p ~ t t ,  and she died before this litigation commenced. The class is ex- 
tinct 2nd there are no executory devisees t o  answer roll call a t  TVilliam's 
death. The children and issue of the brothers and sisters who prede- 
ceased testatrix do not qualify under the terms of G.S. 31-42. At 
testatrix's death Mrs. Philpott had neither the immediate right of pres- 
ent enjoyment nor a present fixed right of future enjoyment. An execu- 
tory interest is not vested until the time comes for taking possession. 
Parker v. Parker,  252 X.C. 399, 405,113 S.E. 2d 899. A vested estate is 
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transmittible, a contingent estate is not. Trust Co, v. Schneider, 235 
K.C. 446, 452, 70 S.E. 2d 578. Testatrix's nieces and nephews are not 
cecessary parties to this action. The executory devise has lapsed. 

The will provides: ". . . (1)f my son should die leaving issue then 
his issue shall receive the income from my estate as  he did." This 
clause is the principal subject of debate on this appeal. Plaintiff con- 
tend?, and the court below decided, tha t  the  word "issue" as used here 
"means a perpetual succession of lineal descendants of William H. 
Poinciexter," and the clause is violative of the rule against perpetui- 
ties. It* the clause is considered out of relation to the rest of the  will, the 
ruling Eeems justified. The word 'issue" in its strict technical sense 
includes an indefinite succession of lineal descendants. And a devise or 
bequest to "issue" in this sense violates the rule against perpetuities 
and is void. Elledge v. Parrish, 224 N.C. 397, 30 S.E. 2d 314; Edmond- 
son v. Leigh, 189 N.C. 196, 126 S.E. 497; Albright v. Albright, 172 
N.C. 351, 90 S.E. 303; Narrell v. Hagan, 147 N.C. 111, 60 S.E. 909. 
But  courts nre not required to indulge the presumption of technical use 
sf words against the testamentary intent from a contextual construc- 
tion of the mill. Elledge v. Parrish, supra. The presumptions are con- 
trary to  phintiffJs interpretation. If under one construction a devise 
or bequest would become an illegal perpetuity while under another 
construction i t  would be valid and operative, the latter mode must be 
preferred. 57 Am. Jur., Wills, s. 1126, pp. 720-1. It is presumed that a 
testator did not intend to die intestate, and this presumption wiIl be 
employed 2s an aid in seeking to ascertain his intent. Finch V .  Honey- 
cutt, 246 K.C. 91, 97 S.E. 2d 478. At  the time of the execution 
of the will (1936) testatrix had one child and no grandchildren, and a t  
the tinle of her death she had two grandchildren and no great-grand- 
children. "The absence of remote issue a t  the time of making a will 
has ir, some instances given rise to a presumption tha t  such is, w e  were 
not intended as objects of testator's bounty." 117 A.L.R. 698. "A 
1imitat:on or gift over to issue does not offend the rule against perpetui- 
ties where the context or surrounding circumstances show that  the word 
issue is used in a limited sense as meaning issue living at  a date with- 
in the period specified by the rule. . . ." 70 C.J.S., Perpetuities, s. 14, 
p. 593. I n  our opinion testatrix, in the instnnt cmc, did not 1w.i.e in 
mind an indefinite succession of lineal descendants. She intended to 
make provision for the issue of William living a t  the time of his death. 
I n  the 1923 will testatrix had provided that ,  if her son died before re- 
ceiving his legacy leaving issue, his issue should receive the estate, that  
is, receive i t  a t  his death. Her 1936 will, considered as a whole, indi- 
cates tha t  the ultimate disposition of the property should be determined 
as of the time of the death of William. The roll is to be called at  



William's deatli. T w p i n  u. Jarrett, 226 X.C. 135, 136, 37 S.E. 2d 124; 
Faison v. Odorn, 144 N.C. 107, 56 S.E. 793. 

A t  this ~ o i n t  we ure concerned with the quality of the estate the 
issue take. The clause witll respect to the "issue" mentions only the 
income. But a devise of tlie cse and profils from property indefi~litely 
will be held a devise in fee simple unless l t  appears in plain and express 
word: of the instrument tha t  the testato]. intended to  convey an estate 
of less dignity. Aianguvt v. TT7zlson, 233 K.C. 353, 70 S.E. 2d 19. The 
d I a n p m  case is fnctunlly analagous to the case a t  bar. There the 
testxtsr made a devise to his wife for life, "remainder to stand as  i t  
is altogether" and tlie rents to be equally divided among his five chil- 
dren. I t  was held that  there was a devise of the remainder in fee to  the 
children. I n  Finch v. Honeycutt, supra, i t  is said: ". . . ( T ) h e  doctrine 
of devise or bequest by implicntion is well established in our law. 
Bwchanz v. Bzircham, 219 S.C. 337, 1 3  S.E. 2d 615. See nlso Burrley v. 
Hollowny, 225 N.C. 633, 36 S.E. 2d 5 ;  Efird v. Efird, 231 S .C.  607, 68 
S.E. 2d 279." There was no limitation over after the bequest to issue, 
in thc. case a t  bar. If William died leaving no issue the brothers and 
sisters who could qualify were to  take the fee. G.S. 31-38. Testatrix 
certaiiily did not intend tha t  her collateral kinsmen should have an 
estate of greater dignity than her own descendants who survived her 
son. The issue surviving a t  William's death take the fee, subject to the 
trust. It must be understood that  we do not undertake in this opinion 
to antleipate and provide for contingencies which might or might not 
arise, cor do we deal with legal questions not presented on this appeal. 

Plaintiff also insists tha t  the trust  itself offends the rule against 
perpcti~ities in tha t  i t  will not in all events terminate within a life 
in being a t  the death of testatrix plus twenty-one years and ten lunar 
months. It is true that there is a possibility tha t  the trust  mill extend 
beyond such period. It was formerly the law in this jurisdiction tha t  
a trust  for private purposes must terminate within a life or lives in 
being m d  twenty-one years and ten lunar months thereafter. Mercer 
v. M e ~ c e r ,  230 K.C. 101, 52 S.E. 2d 229; Trust Co. v. Williamson, 223 
N.C. 458, 46 S.E. 2d 104; Springs v. Hopkins, 171 N.C. 486, 88 S.E. 
774. But  the principle is now established that  the rule against perpetui- 
ties "does not relate to and is not concerned with the postponement of 
the full enjoyment of a vested estate. The time of the vesting of title 
is its sole subject matter. . . . The question is not the length of the 
trust  but whether title vested within the required time." McQueen v. 
Trust Co., 234 N.C. 737, 68 S.E. 2d 831. Finch v. Honeycutt, supra, is 
not in conflict with the McQueen decision as has been suggested (36 
N.C. Law Rev. 467). I n  the  case a t  bar the title vests in the bene- 
ficiaries in  any event no later than ten lunar months following the death 



N.C.] FALL T E R M ,  1962. 379 

of William Harvey Poindexter, a life in being a t  the death of testatrix. 
The trust will terminate a t  the death of the issue of William who are  
livincl; or en ventre sa mere a t  his death. The equitable and legal titles 
of said issue of Killiam will not merge. I n  a passive trust the legal 
and qu i tab le  titles are merged in the beneficiary by virtue of the 
statute of uses. G.S. 41-7. But  if the trust is active they do not merge. 
Phillips v. Gilbert, 218 S . C .  183, 102 S.E. 2d 771; Finch v. Honeycutt, 
supra; Fisher v. Fisher, 218 N.C. 42,9 S.E. 2d 493. The trust  created by 
Mrs. Poindexter is an active trust and i t  does not violate the rule 
against perpetuities. It will continue until the purpose for which i t  
was created ceases. Welch v. Trust Co., 226 N.C. 357, 38 S.E. 2d 197; 
Baker v. McAden, 118 K.C. 740. 24 S.E. 531. 

Finally, nTe consider item 3 of the will. I n  this item testatrix under- 
takes to dispose of her "personal property" outside the trust. She 
devised all of her property, after payment of debts and funeral ex- 
penses, in trust, and thereafter inserted item three freeing '(personal 
property" from the trust. Where there is an irreconcilable difference 
between two clauses, the last will generally prevail as the  latest ex- 
presslon of testator's intention. Bank v. Corl, 225 N.C. 96, 101, 33 
S.E. 2d 613. It is t'herefore necessary to determine the meaning of 
the words "personal property" as used in item 3. We would be in a 
much better position to resolve the question had we been advised of 
the character and extent of the property of the estate. Andrews v. 
Andrews, 353 N.C. 139,146, 116 S.E. 2d 436; Hubbard v. Wiggins, 240 
N.C. 197,209,81 S.E. 2d 630. 

Item 3 states: ('Personal property to be owned and used by him 
(William H. Poindexter) as long as he should live and by his issue 
also. Then to go to  my brothers and sisters the same as other property." 
It is clear that item 3 is dealing with a specific class of property. The 
"perscnal property" is to be "ovl-ned and used" by testator's son. The 
other property is to be held in trust. The testator refers to the trust 
property as "my property" and "my estate", using these terms inter- 
changeably. Ordinarily the word ('estate" as used in a will, unless re- 
stricted by the context, embraces a testator's entire property, real and 
personal, although the word in its primary technical sense refers to  
the cl;!ality of a person's interest in property. The meaning of the word 
"property" and of the words "personal property" varies according 
to the subject treated of and according t o  the context. Trust Co. 7). 

Tvolfe, 243 N.C. 469, 91 S.E. 2d 246. Every expression to be correctly 
~lnderstood ought to be considered with a view to the circumstances of 
its use. Heyer v. Bwlluck, 210 N.C. 321, 186 S.E. 356. Courts have 
frequently held tha t  the words '(personal property" are susceptible of 
two meanings: one, the broader, including all property which is the 
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subject of ownership, except land or interests in land; the other, more 
restricted, oftentimes embraces only goods and chattels. If to  give the 
words the more restricted ineaning n-odd give effect to all of the 
provisions of the will, such meaning will be adopted if, to give them 
the broader meaning, other items of the will would be impossible of 
execution. Blakeman v. Hartwell, 31 S.E. 2d 50 (Ga. 1944). These 
words. "p~rsonal  property," have a popular meaning different from 
Lheir technical meaning, and are frequently used as  including goods 
and chattels only, and embracing such movable and tangible things 
as  nrs the subject of personal use. Marin's Estate, 158 P. 2d 412 (Cal. 
1945) ; Bills v. Putnam, 15 A. 138 (N.H. 1888). See 162 A.L.R. 1134; 
137 A.L.R. 212. It is our opinion tha t  the testatrix in the instant case 
used the expression in this popular sense. It is apparent from a cursory 
examinntion of the will tha t  i t  is of the "homemade" variety and 
t e s t ~ t - i s  mns not taking into account the technical meanings of words. 
She bad in mind personal effects and tangible goods, chattels, and 
heir lo~ms which her son might personally possess and use, a s  dis- 
tinguished from tangible business chattels of substantial nature and 
value, and intangible personal property such as  deposits, stocks, bonds 
and choses in aotion. Our interpretation of the words "personal proper- 
ty" gives effect to all of the provisions of the will; a broader construc- 
tion might defeat the execution of the trust provisions. It is our duty 
to  uphold the will in all of its parts if we can legally do so. Johnson 
v. Salisbury, 232 N.C. 432, 61 S.E. 2d 327. 

I n  our opinion testatrix intended tha t  title to  this personal property 
should be held and devolve in the same manner, as to  quality, as the 
trust property - a life estate in William, remainder to his issue living 
a t  his death. The  clause "then t o  go to  my brothers and sisters" is 
limited by the added phrase "the same as other property." The qualify- 
ing phrase refers to the terms of the  executory devise in favor of 
brothers and sisters, which has lapsed. Of course William owns ab- 
solutely the "personal property" quae ips0 usu consurnantur, for there 
can bc no remainder interest in property which is consumed or dissi- 
pated in the use. Williard v. Weavil, 222 N.C. 492, 23 S.E. 2d 890. 
But  as to personal property permanent in nature the generally accepted 
rule i b  tha t  the same future interests tha t  are permissible in  the field 
of real property law are also permissible in the law of personal proper- 
ty. Barton v. Campbell, 245 N.C. 395, 95 S.E. 2d 914; Woodard v. 
Clark, 236 N.C. 190, 72 S.E. 2d 433. This is now the law by statutory 
enactment. S. L. 1961, Ch. 435 (codified as G.S. 39-6.3). 

This cause is remanded that  judgment be entered in accordance with 
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this opinion. 
Error and remanded. 

SHARP, J., not sitting. 

JAMES A. SIMON AKD NETIT AMSTERDAM CASUBLTT COMPANY v. 
RALEIGH CITY BOARD OF EDUCATION, ACTIXG nu ASD TFIROCGI% 

BOARD OF TRUSTEES, RALEIGH CITY ADMINISTRATIOS UNIT, 
CDIGIKAL DEFESDANT AND GUT E. CRANPTON, ,JR.. J. STASLET 
FIRHEL, C. FRASK BRASSAS, JR., LINDSEY B. HOPKINS, DAVID 
R. NOLBND, JSJIES R. PITTMAS, JR. ,  AXD MARL E. RAT, Co- 
PARTKERB PR-4CTICISG ,~RCHITECTURE UKDER T H E  KAME O F  GUY E. CRAkl\IP- 
TON AXD ASSOCIATES, BDDITIOXAL DEFEKDAKTS. 

(Filed 11 January 1963.) 

1. Part ies  § 7- Owner may not  by counterclaim interplead party whose 
claim t o  fund does not  ar ise  from common source. 

The construction contract in suit provided that upon breach by the 
contractor the contractor should pay the owner, as  one of the items of 
damage, compensation for additional management and adminis~trative 
s c i ~ i c e s  necessary to the completion of the contract. Held:  The amount 
due architects necessarily employed by the on7ncr to supervise the com- 
pletion of the contract after breach by the contractor ~vould be an item 
which the owner might assert as  an offset against the amount due the con- 
t ~ a c t o r ,  but in no e ~ e n t  would the contractor be liable directly to the 
architects, and therefore in the contractor's action to recorer the balance 
alleged to be clue on the contract price, the orrner is not entitled to inter- 
plead the architects either under the general remedy of interpleader o r  
under a bill in the nature of interpleader. 

2. Same- 
In  order to be entitled to interplead, plaintiff must have no claim 

or interest in the fund or subject matter in question and two or more 
parties must assert a claim thereto derived from a common source with- 
out the incurrence of any independent liability to either by plaintiff, nn:l 
G.S. 1-73(3)  does not supersede the equitable remedy and is governed by 
the same doctrine and principles. A bill in the nature of interpleader may 
be maintained even though plaintiff has a n  interest In the subject matter 
of the controversy. 

3. Part ies  § 4- 
In  an action by the contractor for the balance alleged to be due on the 

contract price, the owner alleged breach of contract and asserted he had 
in~aurred expenses for architectural supervision in completing the con- 
tract for which the contractor was liable. Held: Whether the owner was 
entitled to assert the architects' fee as  a n  offset against the contract 
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price would hare to be litigated in the action between the contractor and 
the owner, and the architects were proper, although not necessary, parties, 
3nd tlierrfore no prejudice resulted to the contractor by the discretionary 
order of the court making the architects additional parties. 

4. Appeal and Error § 3- 
The court has discretionary authority to order the joinder of proper 

patties, and its order doing so is not appealable unless i t  adrersely 
affects :i substantial right which appellant migl~t  lose if the order is not 
r ~ ~ i e w e d  before final judgment. 

HIGQIR-s, J. concurs in result. 

APPEAL by the plaintiffs from Copeland, S.J., August 1962 Nonjury 
Term of WARE. 

This civil action was instituted by the plaintiff Simon, general con- 
tractor, and plaintiff Casualty Company, surety on his performance 
bond, to recover the sum of 832,036.81, balance alleged to be due on 
the  ontr tract entered into betn-een defendant Board of Education and 
Simorl on December 4, 1957 for the construction of a gymnasium and 
cafeteria a t  h'eedham Broughton High School in Raleigh. 

The contract provided tha t  Simon should furnish all labor and ma- 
terials, and construct the building, within 400 days after notice to  
proceed, in accordance with enumerated contract documents prepared 
by Deitrick and Associates, architects. The contract price, subject to  
additicns and deductions to be certified by the supervising architects, 
was $538,960.00. Partial payments based on the architects' estimate of 
the cost of labor and materials provided were to  be made as the  work 
progressed. 

Pleiritiffs allege that  during the course of construction Simon en- 
countel ed financial difficulties and received assistance from the Casual- 
t y  Csmpany which became partially subrogated to  his rights under 
the construction contract; tha t  Simon substantially completed the work 
in January, 1060 a t  which time defendant owed him a balance of 
$73.626.65; and tha t  on December 13, 1959, defendant paid plaintiffs 
$41.589.84, leaving the balance for which plaintiffs sue. 

Anmering the complaint, the defendant denied tha t  plaintiffs had 
~ u b s t ~ n t i a l l v  performed the contract. On the contrary, defendant al- 
leged the following facts: 

P l ~ h t i f f s  furnished faulty material and ~ o r k m a n s h i p ;  delayed the 
comp!etion of the building beyond the time prescribed in the contract, 
persistentlv disregarding the instructions of the supervising architects; 
2nd fniled to pay his subcontractors and materidmen. On Sugust 25, 
1959, purswnt  to the contract, defendant notified Simon and Casualtv 
Conlpfiny tha t  t'he contract was terminated because of Simon's failure 
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to comply ~ v i t h  it. Thereafter, Casualty Con~pany undertook to  finis!l 
the buldino; under the terms of its bond, but Casualty Company also 
failed to comply with the building contract. On Xovember 13, 1959, 
after notice to the plaintiffs, defendant occupied the building and em- 
ployed another contractor to finish the work. On tha t  date the super- 
vising architects. Guy E. Crampton and Associates, inspected the build- 
ing and certified to the defendant tha t  under the terms of the original 
contract there had been a delay of 192 days in completing the gymnasi- 
um for mhich defendant n-as entitled to a deduction of fifty dollars a 
day ;  that  aitcr taking into account all additions and deductions, and 
after withholding the further sun? of $10,000.00 to correct "leaks in 
malls, roof and mindom," the contractor m-as entitled to  the sum of 
$41, 589.84 Accordingly, the defendant paid t lm amount to the plain- 
tiffs. Thereafter the leaks were corrected by defendant a t  a cost of 
only $5,611.58, leaving a balance in defendant's possession of $4,388.41'. 

By ~ u r t h e r  answer, the defendant alleged tha t  i t  holds this sum for 
plaintiffs subject to a claim of $5,641.70 in favor of the supervising 
architects; tha t  to protect the defendant in the event i t  had to  termi- 
nate the contract because of plaintiffs' substantial violation of its 
ternie, article 22 of the contract contained the following provision: 

" ( T ) h e  Contractor shall not be entitled to receive any further 
pcyinent until the work is finished. If the unpaid balance of the 
:ontract price shall exceed the expense of finishing the work in- 
cluding compensation for additional managemental and adminis- 
Ir2tive services, such excess shall be paid to the Contractor. If 
such expense shall exceed such unpaid balance, the Contractor 
shall pay the difference to the Ovner. The expense incurred by the 
Owner as herein provided, and the damage incurred through the 
Contractor's dcfault, shall be certified by the Architect." 

The defendant further averred that  the architects, without collusion 
with defemlant, have made demand upon i t  for the payment to them 
of the entire balance due plaintiffs; that  the claims of the plaintiffs 
and the architects is derived from a common source and tha t  as  to the 
amount of $4,388.42, the defendant is a mere stakeholder; and tha t  the 
srchitects are necessary parties for a complete determination of the 
controrersy involved in this action. Upon these allegations the defend- 
ant moved the court that the copartnership of Crampton and Associ- 
ates bc made parties to  this action and be required t o  interplead their 
claim against the funds retained by the defendant; tha t  the defendant 
be allcwed to pay the sum of $4,388.42 into court and be discharged 
irom m y  further liability with reference to  the contract. 
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The clerk of the Superior Court held tha t  the architects were 
necessary and proper parties to the action without whom a complete de- 
termination of the controversy could not be had and the rights of the 
defendant protected. H e  ordered them to interplead within thirty days 
and directcd the defendant to pay into court the said sum of $4,388.42 
to be held pending a final determination of the claims of the plaintiffs 
and the additional defendants to the said fund. His  order further pro- 
vided   hat upon the payment of the said $4,388.42 into court, "the 
defendant Raleigh City Board of Education shall be discharged from 
liczbiliiy to the plaintiffs and to the additional defendants with respect 
to the said $4,388.42." From the clerk's order plaintiffs appealed to  
the judge of the Superior Court. Upon the hearing before him the 
architects also moved tha t  they be made additional defendants to thc 
action in order to assert their claim. The judge confirmed the order of 
the clerk in all respects. From his order making the architects addition- 
al parties defendants, the plaintiffs appealed to this Court. 

Dupree ,  W e a v e r ,  H o r t o n  & C o c k m a n  f o r  plaint i f f  appellants. 
Lassiter, Leager & W a l k e r  for de fendant  appellee. 

SHARP, J. The plaintiffs' only assignment of error raises the one 
question, did the court err in malting the architects additional parties 
to t h ~ s  action? 

Plaintiffs have sued for $32,036.81, the balance they allege to be due 
under the cmstruction contract. The defendant alleges tha t  because of 
the plaintiffs' breach of the contract the balance due plaintiffs is only 
the sum of $4,388.42 which is subject to  a claim by the architects. I n  
makin: this contention the defendant has misconstrued the nature of 
the nrchitects' claim. The architects have no contract with plaintiffs. 
Defendant says they base their claim to the fund on article 22 of the 
contract betxeen plaintiffs and defendant which provides tha t  in the  
event of contractor's breach of the contract he should pay f o  the  owner 
c o m p m s a t i o n  for additional nzanagemental and administrat ive services. 
Conceding a breach of the contract by plaintiffs which required ad- 
d i t i o ~ n l  ~ ~ o r k  by the supervising architects, this language is broad 
enouy!, to require plaintiffs to  reimburse defendant for reasonable and 
necescary ccinpeneation to the architects for such services. However, 
i t  n-nc included for the protection of the defendant and not the archi- 
tects. They Ere not, therefore, third party beneficiaries. The architects' 
claim is not against the funds which the defendant owes to the plain- 
tiffs but against the defendant Board of Education. However, if the 
architects have a valid claim against the defendant for additional 
~ ~ o r k  made necessary by a breach of contract by plaintiff, the amount 



N.C.] FALL TERRI, 1962. 385 

of their claim m7ould be an item of damages which defendant mould be 
entitled to deduct from the balance i t  owes plaintiffs. I n  both the 
claim of the plaintiffs and the claim of the architects against defend- 
an t  these questions arise with reference to the architects' bill: (1) Did 
plaintiffs breach the construction contract? (2)  If so, did the breach 
require defendant to obtain additional managemental and supervisory 
services from the architects? and (3) If required, what were the ad- 
ditional services reasonably worth? 

Thusj me have here a zituation where A sues B for a balance al- 
leged to be due by contract. B alleges tha t  because of A's breach of 
the co;itract he had to employ C to do extra work and tha t  A's claim 
should be reduced by the amount of C's claim against B. 

If the architects are not made parties and, upon trial of the issue of 
indebtcdness between the plaintiffs and defendant, the jury should find 
the defendant owed plaintiffs nothing, presumably the architects mould 
be enlitIed to  recover from the defendant only the sum which i t  has 
paid into court. Having failed to include their claim in the  certificate 
under which defendant, according to its answer, paid plaintiffs all but 
the amount estimated to be necessary to correct leaks in the walls and 
roof, the architects mould be estopped to claim from the defendants 
any more than the difference between the amount of $10,000.00 re- 
tained and the sum of $5,611.58 which was actually required t o  cor- 
rect the leaks, to  wit, $4,388.42. However, if the jury should find tha t  
the defendant was not entitled to offset the architects' claim, against 
plaintiffs' claim, notwithstanding other possible defenses the defendant 
might have, the architects wouId not be estopped by the judgment in 
this case to pursue their claim against the defendant for their services 
to it. While the architects have expressed their desire to be made parties 
they have as yet filed no pleadings, and we cannot now anticipate their 
case q y i n s t  the defendant or its possible defenses to  it. I n  any event, 
whether the architects are parties, or not, the validity and amount of 
their claim will be one of the issues in this case, and presumably they 
will be material witnesses. 

Defendant earnestly contends tha t  i t  is entitled to  make the archi- 
tects parties to the action under the general equitable remedy or inter- 
pleader as well as under the third section of G.S. 1-73 which, in 
practical effect, is a codification of the remedy of interpleader. The 
statute does not supersede the equitable remedy and is governed by 
the same doctrine and principles. 48 C.J.S., Interpleader. Section 4. 

"Interpleader is an equitable remedy in which a person, who owes or 
is in possession of money or property in which he disclaims any title 
or interest but which is claimed by two or more persons, prays that  
the claimants be compelled to state their several claims, so tha t  the 
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court may adjudge to whom the matter or thing in controversy belongs. 
The sfice or function of the remedy is to  protect one against conflicting 
claims and double vexation with respect to one liability." 48 C.J.S., 
Interpleader, Section 2. 

The equitable remedy of interpleader requires the existence of four 
essential conditions. "1. The same thing, debt or duty must be claimed 
by both or all the parties against whom the relief is demanded. 2. 
All their adverse titles or claims must be dependant, or be derived from 
n common source. 3. The person asking the relief - the plaintiff - 
must not have nor claim any interest in the subject-matter. 4. He 
must have incurred no independent liability t o  either of the claimants; 
that is, lie must stand perfectly indifferent between them, in the po- 
sition merely of a stakeholder." Knights of Honor v. Selby, 153 N.C. 
203, 69 S.E. 51; Pomeroy's Equity Jurisprudence (5th Ed.) Sec. 1322. 
Anna: Interpleader in Equity - General Principles, 35 .4m. Dec. 695. 

Tlie thirci provision of G.S. 1-73 provides: "A defendant against 
whom an action is pending upon a contract or for specific real or 
personal property, upon proof by affidavit that  a person not a party to  
the action makes a demand against him for the same debt or property 
without co!lusion with him, may a t  any time before answer apply to 
the cct~rt ,  upon notice to  that  person and the adverse party, for an 
order to substitute that  person in his place, and to discharge him from 
liabili~y to  either, on his paying into court the amount of the debt, 
or delivering the possession of the property or its value to such person 
as the court directs. The court may make such an order." 

It is obvious that the defendant is not entitled t o  interplead the 
architects either under this statute or the equitable remedy of inter- 
pleader. The defendant may not be discharged from liability, and 
the architects substituted in its place, upon the payment into court of 
the anlount which defendant alleges it  owes plaintiffs. Plaintiffs claim 
a sum approximately eight times greater than that  amount. The 
cmount defendant owes plaintiffs is a disputed question of fact which a 
jury must decide. The defendant therefore has an interest in the sub- 
ject matter. It is not an independent stakeholder who can be dismissed 
from the suit. Since dismissal is one of the essentials of interpleader, 
the remedy must be denied an interested party. 

Furthermore, the plaintiffs and the architects (the would-be claim- 
ants whom defendant [plaintiff in interpleader] would interplead) do 
not claim the same debt or fund. While the difference in the amount 
of the claims would not be fatal, Pomeroy, supra, Section 1322; School 
District No. 1 of Grand Haven v. Weston (1885), 31 Mich. 85, under 
the facts stated in defendant's answer - which are accepted for the 
purposes of this appeal though they may appear quite different on the 
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trial of the action - there is no common fund to which the plaintiffs 
and tile architects may lay claim. The architects were not a party to 
the contract under which plaintiffs claim the right to recover from the 
defecdants nor were plaintiffs in any way connected with or bound by 
the c o ~ t r a c t  between the architects and defendant. These two contracts 
were wholly independent transactions in respect to which there appears 
no prlvity of interest between the architects and the plaintiffs even 
though the contractual duty of the architects was to supervise the 
plairL~iffsl construction for defendant. If the plaintiffs performed their 
contract a: alleged they would be entitled to recover from defendant 
wi thwt  reference to the right of the architects under their contract, and 
if the x-chitects performed their particular contract with defendant the 
same would be true as to them, nothing else appearing. It is con- 
ceivable tha t  defendant might be liable to  both plaintiffs and the 
arch~tects. Al ton  & Peters v. Al'er~it t  e t  al,  145 Minn. 426, 177 N.W. 
770, .r.as a case in which two real estate agents by virtue of separate 
contracts claimed a commission from the defendant for having pro- 
duced a purchaser ready, willing, and able to buy defendant's lands 
on the terms he specified in each contract. When one sued him for the 
coimr;lission the defendant attempted to interplead the other. The 
court denied the right upon the grounds above set out. 

Defendmt contends further, however, tha t  if i t  is not entitled to  
the remedy of interpleader proper because of its interest in the sub- 
ject matter of the suit, i t  is entitled to  a bill in the nature of an 
interpleader. This latter is a device resorted to in order to  avoid the 
strict requirements of Pomeroy's four requisites for interpleader proper. 
Becltman, Jr., Interpleader, 16 U. of Cinn. L. Rev. 117; Chafee, Mod- 
ernizing Interpleader, 30 Yale L.J. 814. 

"On a bill of interpleader, a complainant simply prays tha t  the 
hostile claimants be required to cease from troubling him and to settle 
their dispute among theniselves, while on a bill in the nature of an 
interpieader, a complainant may ascertain and establish his own rights 
and may have affirmative relief. . . '-4 bill in the nature of an inter- 
pleader is one in which s complainant asks some relief over and above 
a mere injunction against suits by the contesting parties, and states 
facts which entitle him to  such relief independent of the  fact of the 
adverse clsims of the several defendants.' " Urban v. Olson, 127 N.J. 
Eq. 311, 1 3  A. 2d 221. 

The statements of the characteristics of a bill in the nature of an 
intergleader are frequently general and indefinite, but the material 
differwce between a ~ t r i c t  interpleader and a bill in the nature of 
an in~erplexler  seems to  be tha t  in the latter the plaintiff may show 
tha t  he has an interest in the subject matter of the controversy be- 
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tween the claimants. The claimants must still claim the same proper- 
ty ,  fund or a portion of it, from the plaintiff, and they must derive their 
claim-, to i t  from a common source unless this requirement has been 
abolislied by statute. Stephenson and Coon IJ. Burdett, 56 ITT. Va. 109, 
48 S.C. 846; Ross Const. Co. v. Chzles, 344 &To. 1084, 130 S.W. 2d 524. 

Wliile sti..tutes in some jurisdictions have eliminated the require- 
ment, nlany opinions say tha t  a bill in the nature of interpleader lies 
only when the applicant can show tha t  in addition to multiple 
vexation from several suits he has solne other grounds for going into 
equity such as the administration of a trust or enforcement of a lien 
or the cancellation of an  instrument. 16 U. of Cinn. L. Rev. 117, 163, 
supra; 48 C.J.S., Interpleader, Section 7 ;  Anno. Interpleader by Inter- 
ested Persons, 83 L. Ed. 840, 849. Aleck v. Jackson, 49 N.J. Eq. 507, 
23 -4. 760. 

Chnfee, in his article cited supra, 839, points out tha t  many courts 
get >round Pomeroy's four requirements by showing great readiness 
to finc! an independent ground of equitable jurisdiction on which to  
base a bill in the nature of interpleader; tha t  often this ground is not 
stated but i t  is hard to find any except multiplicity, which is not far 
removed from double vexation and nothing more; and tha t  a skillful 
pleadcr can usually work out some ground. I n  this case defendant has 
stated no other ground for equitable relief but, in any event, the fact 
tha t  the claims of plaintiffs and the architects do not arise out of a 
common source or obligation precludes the remedy of a bill in the 
nature of an interpleader. 

I n  holding tha t  the architects are necessary and proper parties 
~ i t h o u t  whom a complete determination of the controversy could not 
be had nor the rights of the defendant properly protected, the court 
emplcyed some of the wording of Section 1 of G.S. 1-73. However, it 
acted under Section 3 of the statute when i t  purported to  release de- 
fendant from the claim of both the plaintiffs and the architects to the 
extent o f  the 84,388.42 i t  deposited with the court. Although no par- 
ticular prejudice is apparent from it, this order was improvidently 
entered, Under the circumstances of this case, the judge had no authori- 
t y  to  discharge the defendant from liability for a portion of the dis- 
puted claim upon the payment of an equivalent amount into court nor 
t o  transfer the claim of the architects and a portion of plaintiffs' claim 
to t h r  particular fund. Actually, the defendant has not admitted tha t  
it owes plaintiffs any sum whatsoevel.. The defendant's plea is tihat i t  
owes plaintiffs nothing because plaintiffs' breach of contract made 
addiiienal architectual services necessary. 

Section 1 of G.S. 1-73 is mandatory. It says tha t  the court must 
cause necessary parties to  be brought in. Overton v. Tarkington, 249 



N.C.] FALL TERM, 1962. 389 

N.C. 340, 106 S.E. 2d 717. It contemplates only the making of neces- 
sary parties. Moore v. Massengill, 227 N.C. 244, 41 S.E. 2d 655, 170 
A.L.R. 147. However, in the other two sections which provide for inter- 
pleader, the leg~slature has said tha t  the court m a y  order additional 
parties to be brought in. Kom.egay v. Steamboat Co., 107 N.C. 115, 12 
S.E. 123. Thus, the granting or refusal of a petition for interpleader is 
within the sound discretion of the court. Barnett v. Woodland, Tex. 
Civ. ~ p p . ,  310 S.W. 2d 641; Maxwell v. Philadelphia Fzre Department 
Relief Ass'n., 138 Pa. Superior Ct .  356, 10 A 2d 857. The trial judge 
was therefore acting in his discretion when he purported to order the 
architects to interplead in this action. 

For the reasons heretofore stated, the defendant is not technically 
entitled either to a bill of interpleader or to a bill in the nature of 
an interpleader. Furthermore, the architects are not necessary parties 
becavce the amount, if any, which the defendant owes plaintiffs can be 
compietely and finally adjudicated without the presence of the archi- 
tects in this suit and without directly affecting their rights. Garrett v. 
Rose, 236 N.C. 299, 72 S.E. 2d 843; Childers v. Powell, 243 N.C. 711, 
92 S.E. 2d 6.5; Kelly v. Kelly, 241 N.C. 146, 84 S.E. 2d 809. However, 
the architects are most certainly proper parties. "Proper parties a1.e 
those whose interests may be affected by a decree, but the court can 
proceed to adjudicate the rights of others without necessarily affecting 
them, and whether they shall be brought in or not is within the dis- 
cretion of the court." AIcIntosh, 2d Ed. Section 584; Gazther Corpor- 
ation v. Skinner, 238 N.C. 254, 77 S.E. 2d 659. The making of proper 
parties is aln-ays in the discretion of the court. Childers v .  Potisell, 
supra. As pointed out by Rodman, J., in Overton v. Tarkington, supra, 
"When not regulated by statute the procedural processes which will 
best promote the administration of justice are left to the judicial dis- 
cretion of the trial judge. He  has plenary power with respect to those 
who ought to be made parties to facilitate the administration of 
justice." 

From the pleadings now before us i t  appears tha t  the architects' 
claim agaiixt defendant is based solely on extra supervisory work 
;vhicl; the.. claim was necessitated by plaintiffs' breach of contract. 
Their claim is one of the items of damages by which defendant seeks 
to reduce plaintiffs' claim against it. We perceive no sound reason why 
this ccntroversy should not be determined once and for all in one law 
suit. I t  is inconceivable that  any prejudice could come to the plaintiffs 
from the presence of the architects in the suit since, whether they are 
parties or not, the validity and amount of their claim will be one of the 
issues in the case. Both convenience and the ends of justice will be pro- 
moted by making the architects parties so that  both claims can be 
settled in one suit. This is just what the judge did. 
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Whether he admitted them as interpleaders or proper parties, he 
made them parties in the exercise of his discretion. Under the circum- 
stances of this case, the order will not be disturbed under the well 
recognized rule that  ordrnarily no appeal lies from an order making ad- 
ditionnl parties unless such order adrersely affects a substantial right 
whicll appellant might lose if the order is not reviewed before final 
judgment. Raleiglz v. Edv:nrcls, 234 N.C. 528, 67 S.E. 2d 669; Snipes 
v. Estates Administratton, Inc. 223 N.C. 777, 28 S.E. 2d 495, Childers 
21. Powell, supra. Appellants have shown no prejudice which ~ o u l d  
warrant an  appeal. 

HIC-GINS, J. concurs in result. 

SPESCER ALEXANDER SIMPSOS, JR.  v. MARY C. (CRENSHSW) PLY- 
LER, ADMIKISTRATRIX OF FURMAN LEE CREKSHAW, JR.. DECEASED, 
A ~ D  CHARLOTTE FLORIST SUPPLY COMPANY. 

(Filed 11 January 1963.) 

1. Torts 5 2- 
Joint tort-feasors a r e  persons who ac>t together in committing a wrong, 

or persons who, independently and without concert of action or unity of 
purpose, conlnlit separate acts which concur as  to time and place and 
unite in proximately causing injury. 

2. Torts 5 1- 
A person injured by the negligence of joint tort-feasors has a single 

and indivisible cause of action for all resulting damages, which action he 
may bring against any one or more of the tort-feasors or all  of them to- 
gether. 

3. Torts 5 7- 
A valid release of one joint tort-feasor releases all. 

4. Same- 
A covenant not to sue giren one joint tort-feasor, even though given 

after the institution of action, does not release the cause of action and 
does not bar  action againslt the other to~t-feasors, although they a re  en- 
titled tq have credited on the total recorery against them the considw- 
ation pnid for the covenant not to sue. 

Whe!her a n  an~biguous instrument is a release or a covenant not to 
sue depends upon whether or not the parties intended to discharge or 
estinguish the cause of action, and the recitals of the parties a re  not 
co~ltrolling but the court must look also to the consideration pnid. the 
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effect of the instrument, and the attendant circumstances. If the instrn- 
mznt in law discharges the cause of action there is no room for construv- 
tion and the instrument constitutes a release. 

6. Same- Consent judgment terminating action against one joint tor t -  
feasor is a release discharging other tort-feasor. 

Pursuant to a covenant not to sue executed in favor of one tort-feasor 
a conseat judgm~nt  was entered which recited the COT-enant and decreed 
that the cause of action against the covenantee should bc terminated upon 
the pnrnlent of the amount agreed. and satisfaction of the judgment war 
tk.e?eaf:er duly entered, but both the jitdgment and the satisfaction stipn- 
lated that plaintiff's cause of action against the other tort-feasor was re- 
served. Held: The judgment terminated the cause of action and constituted 
a release barring the right to maintain the action against the other 
tort-feasor not~rithstanding the intent of the parties, and the pro~isionr  
attempting to reserve the right of action against the other tort-feasor a rc  
ineffective. 

7. Courts § 9- 
The denial of a motion of one tort-feasor to dismiss on the ground of 

a release given by plaintiff to another tort-feasor, but permitting the 
n o r a n t  to amend his answer to allege the release, is not a denial of the 
motion on the merits and therefore does not preclude another Superior 
C<>urt judge from finding the facts and ruling that  plaintiff executed s 
reiease extinguishing the cause of action. 

An order of the court setting the ~ ~ e r d i c t  aside and ordering a new 
trial vacates all rulings made during the course of the trial, and there- 
fo:c a ruling made during the course of the trial cannot preclude an- 
ot!ler Superior Court judge froni thereafter making a contrary rnling in 
rcgard to the matter. 

APPEAL by plaintiff from Ganzbill, J., February 1962 Mixed Term of 
UNION. 

Wilson and Clark for plaintiff, appellant. 
Richarcidon and Dawlcins for appellee. 

MOORE, J .  Plaintiff n-as injured by the alleged concurrent negli- 
gence of Furman Lee Crenshan-, Jr., and Charlotte Florist Supp!y 
Compzny (corporate defendant). About 7345 P.19, on 20 October 1957 
plaintiff was a passenger in an autonlobile on-ned and being operated 
by C r e n s h ~ , ~ .  Corporate defendant's truck collided with the rear of 
Crenshaw's automobile. The accident occurred on U. S. Highway 601 
in Union County. Crensham was fatally injured. Plaintiff instituted 
this action against corporate defendant and the administratrix of 
Crenshaw (administratrix). 

On 10 RIay 1961, after issues were joined and the case transferred t o  
the civil issues docket, plaintiff and his wife entered into an ''-4gree- 
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ment and covenant not to sue and to indemnify and hold harmless" 
defendant administratrix. The agreement recites tha t  plaintiff "desires 
to settle and adjust any claim which he . . . might have against . . . 
administratrix . . . by reason of said injuries . . . and further to exe- 
cute a con2ent judgment as to . . . administratrix. . . . so as to avoid 
any suit or other legal action." I n  consideration of $3500 plaintiff 
and r i f e  agreed and covenanted with administratrix not to "further 
proszcute ar,y suit now pending in the Superior Court of Union County 
. . .   gain st . . . administratrix and . . . that  a consent judgment may 
be entered In the action now pending . . . insofar as  said action affects 
or concernu . . . administi~atrix . . . and (decedent's) estate, and not 
to reinsti tute said suit or prosecute any other suit against said estate 
. . . b.c reason of the injuries (of plaintifi') ." The agreement also staites: 
'(It is understood and agreed that  this agreement is only an agreement 
and ccvenant not to eue and is not a release of any claim or cause 
of action" against corporate defendant, "and i t  is expressly under- 
stood and agreed tha t  this agreement js in no way to affect the  lia- 
bility, if any, of" corporate defendant "and all rights, causes of 
action and remedies against . . . (corporate defendant) are expressly 
reserved." The agreement declares that  the sum paid as  consideration 
for the agreement is neither paid nor accepted as a satisfaction of the 
injui-ics sustained, and the payment is not intended as an admission of 
liability on the part  of administratrix. Plaintiff and wife also agreed 
to "indemnity and save harmless" administratrix and her insurer 
"agaitrst any and all liability, loss, damages, cost and expenses which 
the said . . . administratrix (and insurer), or either of them, may 
hereafter suffer, incur, be put  to, pay, or lay out to the undersigned, 
or either of them, by reason of, or having as their origin, claims for 
personal injuries, or property damage, or claims of any kind or nature 
whatsoever arising out of said injuries or damages, or either of them, 
sustained by . . . (plaintiff and wife), or either of them," in the acci- 
dent. 

On 10 M a y  1961 Preyer, J., signed a judgment a t  term which was 
entered by consent of plaintiff and wife and administratrix. The 
judgrcent recites that  the consenting parties "have entered into an 
agreement snd covenant not to sue . . . (and) not to further sue or 
prosecute this cause of action against . . . (administratrix) upon pay- 
ment" of $3500. The judgment decrees "that the cause of action by 
plain~iff against . . . administratrix . . . shall be terminated upon pay- 
ment b y  . . . administratrix, of the sum of . . . $3500 . . . (and) cost of 
this action . . . and the plaintiff shall forever be barred from prose- 
cuticg this cause against . . . administratrix. . . ." 

On the same date plaintiff and wife, administratrix and their at-  
torneys signed a L'Satisfaction of Judgment," stating: ". . . (1)n con- 
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siderntion of the sum of . . . $35000 . . ., the receipt of which is hereby 
acknowledged, the plaintiff acknowledges any judgment against . . . 
administratrix . . . paid and satisfied in full." The Clerk was authoriz- 
ed to satisfy the judgment of record. The instrument then purports 
to  reserve plaintiff's cause of action as against corporate defendant. 

Thereafter corporate defendant filed a motion in writing, alleging 
that  the agreement, judgment and satisfaction of judgment constitutes 
a relense, and praying that the action be dismissed as  of nonsuit. A t  the 
Augl~st 1961 term the motion was denied, but corporate defendant was 
permitted to amend its answer to allege release. 

The cause came on for trial a t  the Noven~ber 1961 term before 
Gwyn, J., and a jury. The jury found that  the transactions in question 
constitute a covenant not to sue, answered all issues in favor of plaintiff 
and ~1,warded $12,500 in damages. I n  his discretion the judge set the 
verdict aside i n  toto and ordered a new trial. 

At  the March 1962 term Gambill, J., found facts and concluded that  
the agreement, judgment and satisfaction of judgment constitute in 
fact  and in law '% release, satisfaction and accord of plaintiff with 
one of two alleged joint tort-feasors." The action x i s  dismissed and 
plain~iff appeals. 

The main question for determination on this appeal is whether the 
trans:f,ctions in question constitute in law a release so as to bar the 
prosecction of the action against corporate defendant. 

When a person is injured by the negligence of joint tort-feasors, 
he moy elect to sue either of them severally or all of them together. 
Bell 2'. Lacey. 248 N.C. 703, 104 S.E. 2d 833. I n  law, joint tort-feasors 
are pel-sons wllo act together in committing the wrong, or persons xho ,  
independently and without concert of action or unity of purpose, com- 
mit separate acts which concur as to  time and place and unite in 
proxinintely causing the injury. Bost v. A4etcalfe, 219 N.C. 607, 14 S.E. 
2d 648. For an injury by joint t~ort-feasors there is a single cause of 
action for d l  damages and there may be only one recovery and satis- 
faction. Ravtsey v. Camp, 254 X.C. 443, 119 S.E. 2d 209; Bell v. Hank-  
ins. 219 N.C. 199, 105 S.E. 2d 642; Holland v. Utilities Co., 208 N.C. 
289, I80 S.E. 592. The cause of action is single and indivisible 
Gaither Corp. v. Skinner, 241 N.C. 532, 85 S.E. 2d 909; B w t o n  v. Light 
Co.. 2 i 7  N.C. 1, 6 S.E. 2d 822. 

A w l i d  release of one joint tort-feasor releases all the joint wong-  
doers and is a bar to  a suit against any of them for the same injury, 
for the injured person is entitled to but one satisfaction and the release 
operates to  extinguish the cause of action. MacFarlane v. Wildlife Rs- 
sources Conz., 244 N.C. 385, 93 S.E. 2d 557; King v. Powell, 220 N.C. 
511, 17  S.E. 2d 659; McIntur f f  v. Trust  Co., 201 N.C. 16, 158 S.E. 547; 
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Howard v. Plumbing Co., 154 N.C. 221. 70 S.E. 285. But  a "covenant 
not to sue" given by the injured party to a joint-feasor does not 
releaqc the cause of action, and in such case the action is not barred 
and may be maintained against the joint wrongdoers. Ramsey v. Camp, 
supra; Holland v. Utilities Co., supra; Brown v. R.R., 208 N.C. 423, 
181 S.E. 279; Slade v. Sherrod, 175 N.C. 346, 95 S.E. 557. The fact tha t  
the covenant not to sue is given after tlle action is instituted does not 
alter the  effect. Ramsey v. Cinnp, supra; Register v. Andris, 64 S.E. 
2d 196 (Ga. 1951). 

"A release has been defined as the abandonment, relinquishment or 
giving up of a right or claiin to the person against whom i t  might have 
been demanded or enforced (Black's Law Dict.; Ballentine's Law 
Dict.) and its effect is to  extinguish the cause of action; hence i t  may 
be plehded as a defense to the action. A covenant not to  sue, on the 
othei hand, is not a present abandonment or relinquishment of the 
right or claim, but merely an agreement not to enforce an existing 
cause of action. It does not have the effect of extinguishing the cause 
of action; . . . a covenant not to sue one of several joint tort-feasors 
may got be . . . pleaded in bar of the action by the covenantee, who 
must seek his remedy in an action for breach of the covenant." Pel- 
lett v. Sonotone Corp., 160 P. 2d 783, 160 A.L.R. 863 (Cal. 1945). See 
also 4 5  Am. Jur. ,  Release, ss. 3, 4. 5 ;  76 C.J.S., Release, s. 50. As t o  a 
sole tort-feasor a covenant not to sue is in effect a release and where 
given to a sole tort-feasor or to all joint tort-feasors the courts have 
permitted convenantces t o  plead i t  as a defense, not strictly as a bar  
but tn avoid circuity of action. 45 -4m. Jur., Release, s. 3. 

Joint tort-feaeors, not parties to  the covenant not to sue, are en- 
titled to  have credited on the total recovery against them the amount 
paid for the covenant by covenantee. Ramsey v. Camp, supra. Where, 
because of uncertainty and conflict in the terms of the instrument, 
construction is necessary to determine whether i t  is a release or a 
covmant not to sue, the problem is to determine the intention of the 
parties. I n  making the determination the court may look to the con- 
sideration paid, the effect of the instrument and the circumstances 
attending the execution. The recitals of the parties are not controlling. 
Haney v. Checrthanz. 111 P. 2d 1003 (W~lsh .  1941) ; 76 C.J.S., Release, 
s. 50, p. 694. See also 30 N.C. Lav Rer .  75. Where the language of 
the instrument is so cornprehcnsive and inclusive tha t  i t  amounts to  
a relinquishment of the  injured person's claim and right of action 
againct a joint tort-feaeor, or where the instrument expressly provides 
that  it shall be a defense and bar to  the former's cause of action 
against the latter, all of the joint tort-feasors are released. This is true 
even if the instrument purports to save and reserve the cause of action 
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against the other wrongdoers. Braswell v. Aforrow, 195 N.C. 127, 141 
S.E. 489; Haney v. Cheatham, supra; First & Merchants 12'ational 
Bank v. Bank of Waverly, 197 S.E. 462, 116 A.L.R. 1156 (Va. 1938) ; 
Roper v. Florida Utilities Co., 179 S. 904 (Fla. 1938) ; Byrd v. Crowder, 
60 S.W. 2d 171 (Tenn. 1933). See 22 l l i n n .  Law Rev. 692. If i t  appears 
from the instrument that  covenantor has discharged his cause of 
act io?~ agalnst the covenantee, a joint tort-feasor, i t  is not a matter 
for construction, all joint tort-feasors are released. Smith v. Mann, 
239 Y.W. 223 (Minn. 1931) ; 2 Williston on Contracts, s. 338A. The 
crucial question, in determining whether an instrument is a release or 
a covenant not to sue, is whether the cause of action has been ex- 
tinguithed. The cause of action is single, indivisible and non-ap- 
portimable. Once i t  is extinguished i t  has no further vitality. A hold- 
ing ot!lerwlse would abolish the release rule altogether and ignore the 
basis upon which the rule rests. 

I n  the case a t  bar we need not consider the "Agreement and 
Cove:1antn alone. JT7e are of the opinion tha t  the entry of judgment 
and the "Satisfaction of Judgment" have barred and extinguished the 
cause of action. 

"It is a universal rule that  where there has been a judgment against 
one of two or more joint tort-feasors, followed by acceptance of satis- 
faction, all other tort-feasors are thereby released, and the judgment 
and satisfection may be successfully pleaded by them to the mainte- 
nance of the same or another suit by the same plaintiff involving the 
same cause of action." Hunt  v. Ziegler, 271 S.W. 936 (Tex. 1925) ; 
Pearson v. Jacobs, 293 S.W. 2d 543 (Tex. 1956). ". . . ( 1 ) t  is the gen- 
eral rule in this country tha t  the mere entry of a judgment against one 
joint tort-feasor does not of itself release the plaintiff's claims against 
other joint tort-feasors liable for the injury. Payment of such a judg- 
ment and acceptance of such payment by the plaintiff are, however, 
generally held to operate as  a release of the plaintiff's claims against 
such other wrongdoers." And i t  is the majority view tha t  "a provision 
In a judgment in an action against one joint tort-feasor which attempts 
to rescrve the rights of the injured person against other joint tort-fea- 
sors liable for the same wrong must be regarded as  ineffective and 
cugatory." 135 A.L.R. 1498. Entry of a voluntary nonsuit is not neces- 
sarily a release, however, for i t  does not ordinarily terminate and 
cxtinpish the cause of action. Brown v. R.R., supra; Lewis v. John- 
son, 86 P .  3d 99 (Cal. 1939) ; 124 A.L.R. 1315. 

In  2at t le  v. Morris, 93 S. 2d 428 (Ma. 1957), plaintiff was injured by 
the concurrent negligence of defendant and another, and by consent a 
judgment for $3000 was entered against defendant and the judgment 
was satisfied. Thereafter plaintiff sued the other joint tort-feasor for 
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the same injury. Learning tha t  the latter planned to plead the consent 
judgment as a defense, plaintiff moved to vacate the consent judgment 
in order tha t  another judgment might be substituted setting out tha t  
tlie settlement mas partial and plaintiff's claim against the other wrong- 
doer n-as reserved. The trial court set aside the consent judgment but 
the appellate court re~ersect the ruling, saying: ". . . in the absence of 
a statute providing otherwise, damages against joint tort-feasors are 
not apportioned. Joint tort-feasors are jointly and severally liable for 
thc entire damage sustained. (citing authorities) . . . The recovery of 
a judgment against one and its satisfaction is a satisfaction of the en- 
tire cleim, and the judgment cannot be so expressed as to  have a dif- 
ferent meaning. (citing authorities) ." 

Eberle v. Sinclair Prairie Oil Co., 120 F. 2d 746, 135 A.L.R. 1492 
(10th Cir. 1941),  is a similar case. Plaintiff sued and settled with two 
of four joint-feasors for a consideration of 57500. An agreement 
was evecuted releasing the two from liability, authorizing dismissal of 
the action, and reserving plaintiff's claim against the other two. A 
judgment mas entered reciting and approving the settlement with 
prejudice a s  to the two, but mit.hout prejudice to plaintiff's claim 
against the others. Plaintiff then sued the other two wrongdoers who 
pleadcd the judgment and satisfaction in bar. The court said: 

"A person injured by a joint tor t  has a single and indivisible 
cause of action. H e  may proceed against the wrongdoers either 
jointly or severally and may recover a judgment or  judgment,^ 
against all, but he can have but one satisfaction of his single cause 
of action. xeither may he split his cause of action. . . ." 

"The effect of the settlement and com~romise of the cause of 
fiction, the receipt of the  sum stipulated, the judgment approving 
the compromise of the causes of action, and dismissing the action 
with prejudice was an extinguishment of the two single causes of 
action The causes of action having been extinguished, the district 
c ~ u r t  of Seminole County, Oklahoma, was powerless to reserve 
t h ~  rigllt in the administratrix t o  prosecute another suit on the 
sCme causes of action. . . ." 

I n  Blake v. Kansns City Southem R. Co., 85 S.W. 430 (Tex. 1905), 
plaintjff was ejected from a pullman car. H e  sued the railroad com- 
pany and the pullman car company. He  made a compromise settle- 
ment with the latter. The settlement was approved by order of the 
court reserving tlie cause of action against the railroad company. Held: 
The jltdgment and the satisfaction thereof constituted a release. A 
similar result was reached in Jenkins V .  Southern Pac. Co., 17 F. Supp. 
820 (D.C. 1937). There the plaintiff for s consideration of $2500 gave 
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two joint tort-feasors a covenant not to  sue, authorizing dismissal of 
the action as to them and reserving claims against others. The action 
was dismissed as to the covenantees. The court held tha t  the judgment 
and ncceptance of satisfaction constituted a release. T o  the same ef- 
fect are: Sykes v. Wright, 205 P. 2d 1156 (Okla. 1949); City of 
Wetumka v. Cromwell Franklin Oil Co., 43 P. 2d 434 (Okla. 1935) ; 
Cain v. Qunnnah Liglzt and Ice Co., 267 P. 641 (Okla. 1928) ; Vattani 
v. Damiano, 153 A. 841 (N.J. 1931). 

Plilhtiff relies on Colby v. Walker, 171 A. 774 (X.J.  1934), which is 
often cited by text writers as supporting a more liberal view. Plaintiff, 
passenger in an  automobile, was injured when the vehicle in which 
he was riding collided with another car. Plaintiff sued the drivers, but 
for a consideration released one and entered a consent judgment termi- 
nating the action as t o  him. The other defendant pleaded the release 
and judgment in bar. The court said: "It is law here tha t  a judgment 
on the merits against one liable for a tort, followed by satisfaction, 
works a discharge of others similarly liable for the same injury. . . . Al- 
though the judgments here invoked were entered by agreement, they 
were judgments concerning the merits of the case, and are of the 
same virtue as  though rendered upon verdicts of juries. (Citing cases) ." 
After thus stating and approving the law generally applied through- 
out the country, the court declared in effect that  plaintiff might re- 
quest a hearing as to  whether the judgment should be altered t o  con- 
form tc ths  alleged intention of the parties that  plaintiff reserved his 
claim against the other defendant. It is not clear upon what theory the 
court might reform the judgment and what form the judgment would 
take if reformed. I n  view of the holdings of the S e w  Hampshire Court 
as  t~ releases generally ( that  an absolute release, reserving claim 
again:t other joint tort-feasors, is a covenant not to sue and not a re- 
lease) this case is not authoritative on the present appeal. 

In  the instant case plaintiff and defendant administratrix entered 
a consent judgment. It is as much a judgment on the merits as if it 
had been entered on a jury verdict. "A consent judgment as well as a 
judgment on trial of issues, is res jzidicata as between the parties upon 
all matters embraced therein." Herring v. Coach Co., 234 N.C. 51, 63 
S.E. 2d 505. The consent judgment decrees "that the cause of action by 
plaintiff against . . . administratrix . . . shall be terminated upon pay- 
lment by . . . administratrix, of the sum of . . . $3500 . . . and plaintiff 
shall be forever barred from prosecuting his action against . . . ad- 
mini~tratrix." The $3300 was paid and "Satisfaction of Judgment" 
was executed and filed in the cause. Kotwithstanding the recitals in 
the settlement agreement, the judgment and "Satisfaction of Judgment" 
tha t  i t  was not a full settlement and plaintiff reserved her right to 
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maintain the action against the corporate defendant, the judgment and 
the satisfaction thereof extinguished the cause of action a s  against 
admifiistratrix and constitutes a release and bars the cause of action 
as t 3  corporate defendant also. It is our view tha t  intention does not 
govern in the face of the judgment tcmninating the cause of action. 
Cain 2. Quannah Light and Ice Co., supra. There was a single and 
indivirible cause of action, and i t  cannot be split or apportioned. 
Gaithw Corp.  v. Skinner, supra; Bruton v. Light Co., supra. The court 
is without acthority, after extinguishment of the cause of action as  
to one joint tort-feasor, to retain and reserve i t  as to  another. Once 
extinguisl~ed, i t  has no further vitality. 

Plantiff contends tha t  Judge Gainbill erred in reversing the ruling 
of Judge Scttles who denied the motion of corporate defendant to dis- 
miss t!lc acltiori on the ground of release. It is true tha t  one superior 
court judge inay not modify, reverse or set aside a judgment of an- 
other superior court judge for error. I n  re Burton, 257 S . C .  534, 541, 
126 S.E. 2d 581; Davis v. Jenkins, 239 N.C. 533, 80 S.E. 2d 257. But  
it does not appear tha t  Judge Nettles denied the motion on the merits. 
He  undoubtedly took the position tha t  the motion constituted a speak- 
ing demurrer. He  properly permitted the coi-porate defendant to amend 
its a v w e r  ~ n d  plead the agreement, consent judgment and satisfaction 
of judgment as a bar to  the action. At  the November 1961 term Judge 
Gwyn submitted issues to  the jury with respect to release. But  he set 
the verdict aside and ordered a new trial. This vacated all rulings made 
by him in the course of the trial. He  made no formal judgment or 
order with respect to the  question of release. As a matter of law, Judge 
Gaml)ill did not reverse a judgment of another superior court judge. 

The judgment below is 
AfErmed. 

I N  T H E  M A T T E R  O F  T H E  A D  VAL0RF:M VALUATION O F  P R O P E R T Y  
OF P I N E  R A L E I G H  CORPORA4TION F O R  THE Y E A R  E K D E D  D E -  
C E M B E R  31, 1961. 

(Filed 11 January 1903.) 

1. Taxation 5 25- 
The fact that  a taxpayer does not seek reduction of the tau ralnation 

placed on his property during the year in which the factors which 
h r  contends warrant the reduction occvrred does not preclude him from 
seeking a reduction in the tax valuation in subsequent years. G.S. 103-279 ; 
G.S. 105-203. 
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2. Same- 
S e t  income produced by property is one of the factors properly con- 

sidered in determining its tax value, but the propertp's fair  earning 
capacity must be considered instead of its actual rentals if the rentals 
a re  less than the property's fair  earning capacity. 

3. Same- 
The fact that property is under a long-term lease does not justif? 

the use of the constant rental therein provided a s  a factor in determining 
the tax value of the property when subsequent to the execution of the 
lease there is a devaluation in the value of the dollar so that  the valne 
of the property would be a great deal more if i t  v e r e  not subject to the 
lease. 

4. Same; Administrative Law § 4- 

Upon review of an order of the State Board of Assessment, the Su- 
perior Court is without author it^ to rnalre findings a t  variance with the 
ficdings of the Board and, when the findings of the Board a re  supported 
by the evidence and it  is  apparenjt that the Board considered all of the 
e~idenca relating to the determinative factors, the Superior Court propcr- 
ly refuses to remand the cause. 

APPEAL by petitioner from Plzillips, J., September 1962 Civil Term of 
WAKE 

As authorized by c. 716, S.L. 1955, as amended by c. 280, S.L. 1957, 
the commissioners of Wake County, in 1958 and 1959, appraised all real 
property situate therein. This appraisal was made to fix the value of 
each piece of property for tax purposes for 1960 and subsequent years. 

Petxtioner owns two pieces of property in RaIeigh designated as 
( a )  228 Fayetteville Street appraised a t  $151,657, valued for tax 
purposes for 1960 a t  35% ($53,080) of its appraised ~ a l u e ;  and (b) 
230-32 Fayetteville Street, 229 South Salisbury Street, appraised a t  
$365,235, likewise valued for tax purposes for 1960 a t  35% ($127,8321 
of its apprrtised value. It held as lessee a third lot designated as 14 
West Martin Street. This lot adjoins the lots on Fayetteville Street 
owned by petitioner in fee. The Martin Street lot is owned by ('the 
Rogers family." I t s  1960 appraised value was $167,919, and 33% tau 
value was $58,771. The lease to petitioner is for thirty years, beginninq 
1 September 1951, expiring 31 August 1981. For the first ten years of 
the term the rent is $10,000 per annum, for the second ten-year period, 
$10,500 per annum, and for the f ind ten-year period, $11,000 per 
annum. This lease does not appear in the record, but petitioner's brief 
indicates ~e t i t ioner  also is obligated to pay the taxes and insurance 
premiums on the building on this lot. 

Petitioner, deeming the appraised values excessive, in 1961 filed with 
the County Board of Equalization and Review a request as permitted 
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by G.S. 105-327 (g) (2) for a reduction in the assessed and tax values 
of thc three pieces of property. 

Tlic basis on which petitioner relied for a change in value was the 
fact t!mt rent received pursuant to a lease of all these properties to a 
third ?arty for a tern1 beginning 1 January 1952, terminating 30 .iugust 
1981, did not justify the appraised va lw.  This lease fixed the rent at  
535%) of lessee's gross sales with a guaranteed minimum of $25,966 
per armum. Petitioner received as rent for these properties for the years 
ending 30 June the folloving sums: 1933 - $44,196.09; 1934 - 
$39,200.G9; 1935 - $29,558.07; 1936 - $32, 304.30; 1957 - $29,151.36; 
1938 - $29,382.04; 1959 - $30,262.77; 1960 - $32,S99.06. 

County Board of Equalization and Review heard petitioner. It re- 
fuseci to reduce the appraised values. Petitioner, in ap t  time, appealed 
to th? State Board of Assessment, as permitted by G.S. 105-275(3). 
State Board heard the evidence offered by petitioner to support its 
claim that  its property had been excessively valued. 

Stnic Board, in M a y  1962. notified tlie chairman of the Board of 
County Commissioners of lT7ake County and counsel for petitioner 
tha t  it "did carefully consider all pertinent facts and data  in the 
above appeal. On the basis of the information submitted a decision was 
rendered by the Board which did, 

"ORDER, tha t  the appraised valuation of the above property as 
deterinined by Wake County be sustained." 

Petitioner thereupon sought judicial review of the order of the State 
Board as  permitted by G.S. 143-306 e t  seq. As the basis for review, 
i t  alleged tha t  the State Board's decision was not supported by "compe- 
tent, material and substantial evidence in view of the entire record, 
and is arbitrary and capricious." As the basis for this assertion, i t  said 
that  the State Board of Assessment had not taken into consideration 
the fact tha t  the properties were subject to a lease which would not 
terminate until 1981, and the rents recc'ived under t h a t  lease were not 
sufficient to support a finding tha t  the property was fairly worth the 
sum cr value a t  which i t  was appraised. It requested the court to re- 
duce tbe values to  $400,000 or for such other relief as the court was 
wthorized to grant. 

T h s  court, reciting t h a t  petitioner a t  the hearing before the State 
Board had the opportunity to offer, and did in fact offer, evidence in 
detail with respect to  the income of the properties, denied the relief 
sought. Petitioner excepted and appealed. 

Blonchard  ct  F a r m e r  for pet i t ioner  appe l lan t .  
T h c m n s  A .  B a n k s  f o r  appellee. 
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RODMAN, J. Appellee urges an affirmance on two grounds: (1) 
Petitioner, not having applied to the State Board in 1960 when the 
propwty was appraised, could not seek a reduction in 1961 based on 
past irlcome, a fact  known in 19GO; and (2) the appraised value was 
determined after due consideration of a11 facts bearing on tha t  question. 

Appellee moved before the State Board to dismiss petitioner's ap- 
peal cn the theory tha t  not having sought review in 1960, i t  mas 
concluded and could not seek a review in 1961. State Board denied 
the motion to dismiss. It proceeded to  hear evidence on which i t  could 
act in determining the value of the property. We are of the opinion 
and hold tha t  the State Board acted correctly in refusing to  dismiss 
the appeal from the County Board for the reasons urged. Once 
real eda te  has been appraised for taxation, i t  continues to be listed 
a t  that  figure until reappraised, unless some good reason warrants s 
change in value. Some specific conditions justifying a change in value 
are enumerzted in G.S. 105-279. X7hen tha t  section is read and con- 
sidered, as i t  must be, with G.S. 105-295, i t  is, we think, apparent tha t  
the Legislature intended to authorize County Board of Equalization 
and Review, when requested EO to do, to correct any unjust and inequit- 
able assessment. If i t  refuses to act, the taxpayer may appeal to  the 
State Board of Assessment. The Legislature never contemplated tha t  an 
injustice done a taxpayer must continue for a period of years merely 
becavsc he Jailed a t  the first opportunity t o  bring the injustice to the 
attention of the authority having the power to  correct. 

Holding, as we do, tha t  petitioner was entitled to  the hearing ac- 
corded it, me must examine the record to see if, as i t  asserts, the hear- 
ing mac a pure formality, and the conclusion arbitrary and capricious 
becalm not supported by substantial evidence. If petitioner's assertion 
is co~rect ,  the trial court should have allowed its motion to  remand to 
the State Board with directions to comply with the statute, G.S. 105- 
295, and consider income as  one of the elements of value. I f ,  on the 
other hand. the State Board, as its order states, did in fact consider 
all the pertinent evidence, then the court correctly refused to  grant 
petitioner the relief sought. 

Petitioner, to  establish its claim of overvaluation, called as  an 
adverse witness the president of Southern Appraisal Company, em- 
ployed by Wake County to determine the fair values of all proper- 
ties in the county for use in levying ad valorem taxes. This witness 
appro-,red the values assigned t o  each of petitioner's pieces of property. 
H e  listed the factors used to fix the value. He  listed replacement costs 
less depreciation, values assigned to similar properties in the neighbor- 
hood, and then said: "The rental or the fair rental income that  could 
be realized in each of the properties was another factor which was 
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taken into consideration." When the value  as assigned to these 
properties, the witness did not know thc actual rental income which 
petitioner was receiving. H e  had asked for that  information, but  i t  had 
not been supplied. H e  said: "Capitalization was taken into consider- 
ation in this particular only on a comparable basis with other property 
in tho vicinity." Llost of the properties in the block in which petition- 
er's property is situate is owner occupied, but, according to the wit- 
ness, two ~ i e c e s  in the block were rented and the rents produced by 
those properties were taken into consideration in determining values. 
As a result of the appraisal, the properties were actually assessed for 
taxation in 1960 a t  a lower value than in 1959. 

Petitioner had a real estate broker, an  expert real estate appraiser, 
value the properties. He  fixed the fair value of the property a t  $400,000. 
He  expressed the opinion tha t  real property ought to yield 7%. Using 
the rent received by petitioner lor the year ending 30 June 1960 of 
$32,899, he deducted taxes, insurance, and the $10,000 rent paid to the 
owner of the property on Martin Street, and arrived a t  a net income 
of $13,420. This, when capitalized a t  770, gave a value of $191,736 for 
all three tracts. He  recognized this was not the fair value. He  said: 
"This would not be the fair market value of the property. T h a t  is 
what. . .if you were selling i t  on income alone. . . that would be the 
value. but somewhere between the physical value and the income ap- 
proarll you have a value. Now with every merchant i t  is not the same 
and therefore, tha t  is where the matter of judgment comes in, as to  
wheti:er the property produces what i t  should. Some are producing far 
in excess of the physical value and some less, but this is a percentage 
lease." H e  further mid: "I used the following factors in arriving 
a t  the fair market value of this property; the physical value which in- 
cludes land and buildings, the existing contracts on the property, the 
income frorn the existing contracts a t  the time. The  income from this 
property has dropped from $44,000.00, approximately in 1953 to  
$30,000.00 in 1961." 

I n  addition to the par01 testimony, the State Board had the benefit 
of statements by petitioner showing the purchase price for each of 
these lots. Petitioner, who purchased in 1928 and 1939, paid $355,500 
for the properties on Fayetteville Street. I t s  lessor purchased the 
Martin Street property in 1952 for $100,000. It is a matter of common 
knowledge tha t  the value of the dollar has depreciated during the past 
several years, resulting in a higher price for commodities. including real 
estate. 

Without regard to petitioner's duty, if' any, to pay taxes or insurance 
premiums on the building on Martin Street, tha t  property has a value 
of $150,000 when capitalized a t  77% on the rent currently paid by 
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petitioner. If, instead of using 7% as a fair rate of return, i t  should 
be found tha t  6 y'% was a fair rate of return, the value assignable to 
this property under the capitalization theory would be $168,000- 
slightly more than the value actually placed on i t  of 3167,919. The 
amoullt paid for the l l a r t in  Street property represents approximately 
22% of the total purchase money paid for all three lots. Apply ths t  
percentage to the total value which petitioner insists should be assigned 
to  tlir three properties, and i t  rou ld  be valued a t  $88,000. Using that  
value and the rent paid by petitioner, the rate of return to the Rogers 
estate would exceed 1lY2%. This is 50% higher than the rate pe- 
titioner's wtness says is a fair rate to  capitalize rents. 

Ordinarily i t  is the duty of the propcrty owner to  list his property 
for tauation This includes, when the property is real estate, the build- 
ings pad permanent fixtures, although they may be owned separately. 
Invesf~nent Co. v. Czmberland Coztnty, 245 N.C. 492, 96 S.E. 2d 341. 
If the J lar t in  Street property were listed to its owner, it ~voulcl, using 
inconx as the sole factor in determining its value, be listed a t  
$150,G00 to $170,000. The value assessed by the county was $167,919. 
But petitioner says: It has obligated itself to list and pay taxes there- 
on; i t  exercised bad judgment and made a lease which does not expire 
for necrly twenty years; and because of its bad business judgment, the 
value of this property should be cut in half, and Wake County should 
lose 3 s  taxes. Applying this reasoning to the man who owns prop- 
erty, borrows money mortgaging the property as security, and invest- 
ing the fucds obtained in securities which become worthless, he 
ought to be taxed only on the value of his equity of redemption. The 
statute, G.S. 105-295, in fixing the guide which assessors must use in 
valuirg property for taxes, includes as  a factor "the past income there- 
from, its probable future income." But  the income referred to is not 
necessarily actual income. The language is sufficient to  include the 
incomc which could be obtained by the proper and efficient use of the 
property. To  hold otherwise would be to penalize the competent and 
diligent and to reward the incompetent or indolent. 

Ket income produced is an element which may properly be consider- 
ed in determining value, but i t  is only one element. If i t  appears tha t  
the income actually received is  lass t,han the fair earning capacity of 
the property, the earning capacity should be substituted as a factor 
rather than the actual earnings. The fact-finding board can properly 
consider both. 

The case of Donovan v. City of Hnverhill, 141 N.E. 564, 30 A.L.R. 
358, bears remarkable similarity to the facts of this case. There the 
owners of $he property were challenging the valuation placed on the 
properties for taxation for the year 1921. They insisted the value was 
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entirely too high because of leases having a long time to run. These 
leases mere made several years prior to 1921 and when the leases were 
made, the rents reserved were fair, but when the properties were as- 
sessed in 1921, the properties could have been rented for s e ~ e r a l  thous- 
and dollars in excess of the rent paid. The conclusion reached by the 
Supreme Court of AIassachusetts is epitomized in the headnote read- 
ing: "The fact tha t  long-term leasec carry rent which reduce the 
markct value of the property below what it would be in their absence 
does not prevent the assessment of the property for taxation a t  its 
full value, as compared with other property in the neighborhood, or 
what i t  would be if free from the leases." I n  Richmond F & P R Co. v. 
Commonwealth, 124 S.E. 2d 206, the Supreme Court of Appeals of 
Virginia was called upon to  determine whether assessors could con- 
sider rental which property would currently yield or was bound by a 
rental fixed in 1905 extending to 2001. The court said: "Under the 
terms of these contracts appellant receives an annual return of 
$12,500 from the real estate, and i t  is contended tha t  the Commission's 
assessor should have reduced his valuation because of the limited re- 
turn vhich the railroad receives. This is without merit." Justice Ronan, 
speakicg for the Supreme Judicial Court of Massachusetts, said in 
Old Colony R. Co. v. Assessors of Boston, 35 N.E. 2d 246 (251): 
"Taxation is a practical matter, and mathematical uniformity in the 
distribution of the public burden arising from governmental expenses 
is an impossible attainment. The difference in income derived by the 
owners from different parcels of realty of substantially the same market 
value might be due to imprudent management, irresponsible tenants or 
r1,isadvantageous leases. The tax t o  the owner receiving the smaller 
incomc is undoubtedly a heavier burden than i t  is to  a neighbor who 
obtxicr a greater income. Such inequality arises from business and 
economic conditions. It cannot be attributed to  the taxing statute." 
Similar statements are found in Slatersuille Finishing Co. v. Greene, 
101 A 226; Assessors of Qziincy v. Boston Consolidated Gas Co., 34 
N.E. 2d 623; People v. Boqland, 121 N.Y.S. 2d 238; Somers v. Meri- 
den, 174 -4 184, 95 A.L.R. 434; 84 C.J.S. 797-8. 

The fact-finding body had before it :dl of the evidence necessary to 
fix the value. It had petitioner's statement of the amounts paid for the 
properties vhen purchased, the rent which petitioner was paying for a 
par t  of the properties, the  rent which i t  mas receiving from its lessee. 
The record does not disclose the relationship, if any, between petition- 
er and its lessee. The record gives no indication as to why total sales 
had decreased so substantially in a seven-year period. Was i t  due to 
the management of lessee, or some other cause? 

Petitioner sought review in the Superior Court on the record made 
before the State Board. T h a t  court was without authority to make find- 
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ings a t  variance with the findings of the State Board, supported as the 
findings were by material and substantial evidence. G.S. 143-315. Tha t  
was the exclusive function of tlhe State Board of Assessment. It says 
i t  considered all the evidence. Necessarily that  includes the single 
element of rents currently received which petitioner relies on exclusive- 
ly to justify its claim for a reduction in value. Having considered 
this evidence, there was no reason why the Superior Court should 
remand the cause to the State Board of Assessment to further con- 
sider petitioner's claims or to hear further evidence which a t  best could 
only corro'sorate petitioner's witness. 

Affirmed. 

RLBY QUEEN v. DAVID JARRETT AXD HAROLD R. MITCHELL. 

(Filed 11 January 1963.) 

1. Automobiles § 41h- 
Allegations to  the effect that  a defendant failed to Beep a proper look- 

our and obserre traffic conditions and drove his vehicle to the left of 
the center of the highway as  a following vehicle was attempting to pull 
around him to pass, i s  held sufficient, with supporting evidence, to present 
the question of such defendant's negligence in violating G.S. 20-154, 
notwithstanding the failure of the complaint to refer to the statute. 

2. Automobiles 5 41d- 
Plaintiff passenger's evidence that  defenclants were both traveling north 

01: a three-lane highway and that  as the following rehicle n-as attempting 
to pass in a passing zone for northbound traffic, the driver of the p r e  
ceging rehicle turned from a direct line of travel without first seeing that 
such movement could be made in safety and without giving the required 
~ i g n a l ,  and collided with the right front of the following rehicle, i s  held 
suflcient to be submitted to the jury on the issue of such defendant's negli- 
gence. Whether the eridence of the other defendant or plaintiff's evidence 
introdnced after plaintiff had rested her case against the first defendant 
~ h c u l d  be considered in passing on the first defendant's motion to nousuit, 
quaere? 

3. Pleadings S 28- 
Plaintiff must make out his case seculzdzcm allegata. 

4. Automobiles § 46- 
I n  plaintiff passenger's action to recover for injuries received in a 

collision between two vehicles traveling in the same direction a s  one at- 
ter,;l)ted to pass the other, plaintiff's allegations that  the collision re- 
sulted from each driver turning from a direct line, without reference 
to speed as  a proximate cause of the accident, do not present the question 
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of liability on the ground of excessive speed, and therefore extended in- 
structions as  to the statutory pro~is ions relating to speed and speed zones 
a:? not npplicable and constitute prejudicial error. 

APPEAL by defendantes from Phillips, J., April, 1962, Civil Term of 
DAVIDSON. 

Civil action growing out of a collisiori tha t  occurred April 17, 1961, 
about 7:00 a m . ,  on Westchester Drive (Highway #68) in High Point, 
North Carolina, between a 1953 Buick, owned and operated by defend- 
mt Jnrrett, and a 1956 Chevrolet pickup truck, owned and operated by 
defendant Mitchell. Plaintiff was a guest passenger in the Jarrett  
car, riding on the right front seat. 

Westcliester Drive was s three-lanc, north-south highway. Both ve- 
hicles had been proceeding north, the Mitchell truck in front of the 
Jarrctt  car. The collision occurred on a portion of Westcliester Drive 
designated and marked as a passing zone for northbound traffic. 

Plaintiff alleged '(the defendant Jarrett  turned his autonlobile to his 
left and attempted to pass the defendant Mitchell; tha t  as the de- 
fendant Jarrett  attempted to  pull around the defendant Mitchell, the 
defendant Mitchell also pulled his truck to the left of the center of 
the highway, a t  which time the right front of the defendant Jarrett 's 
automobile collided with the left rear side of the defendant ;\IitchellJs 
truck, and iinmediately thereafter the defendant Jarrett  lost control 
of his automobile and the same ran off the highway down an embank- 
ment on the West side of the highway1'; and plaintiff mas injured on 
account thereof. 

Plaintiff slleged the collision and her injuries were proxin~ately 
caused by the joint and  onc current negligence of Jarrett  and Ifitchell. 
In  addition to particular allegations set forth below, plaintiff alleged 
each defendant operated his car (truck) upon said highway "careless- 
ly and heedlessly, in willful and wanton disregard of the rights and 
safety of others, and without due caution and circumspection, and a t  
a speed and in a manner so as to endanger, or be likely to endanger 
persons and property upon said highway." 

As t o  Jarrett ,  plaintiff alleged, in substance, ( a )  that  he followed the 
Ilitchcll truck more closely than was reasonable and prudent in vio- 
lation of G.S. 20-132; (b )  that ,  wl~en attempting to overtake the 
ILfitchell truck, he failed to  pass a t  least two feet to the left thereof 
in violation of G.S. 20-149; and (c) that  he failed to keep a proper 
lookout ahead of hiin and to observe the traffic conditions then and 
there existing upon the highway. 

As to Jlitchell, plaintiff alleged, in substance, ( a )  tha t  he failed to  
give way to  the right in favor of the Jarrett  car when i t  was over- 
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taking and attempting to pass him and increased the speed of his 
truck before the Jarrett  car had passed him in violation of G.S. 20-151; 
and (1)) tha t  he failed to keep a proper lookout and to observe the 
traffic conditions then and there existing upon said highway. 

I n  ~ e p a r a t e  answers, each defendant, while admitting the negligence 
of his codefendant in the respects alleged by plaintiff proximately 
caused plaintiff's injury, denied all of plaintiff's allegations relating 
to his own alleged actionable negligence. Each defendant admitted the 
collision was between tlie right front of the Jarrett  car and the left 
rear of the llitchell truck. 

After said pleadings had been filed, plaintiff, by leave of court, filed 
an amendment to her con~plaint in which she alleged, with reference to 
each defendant, tha t  " ( h ) e  was operating his automobile (truck) 
within the city limits of High Point, S. C., a t  an  unlawful rate of 
speed in excess of 35 miles per hour, said speed limit of 35 miles per 
hour being lawfully established by proper signs lawfully erected and 
maintained by t,he State H i g h ~ ~ a y  Con~mission." Jarrett  answered 
said amendment and denied the allegations thereof. IUitchell's answer 
to  said amendment, if any, does not appear in the record. 

A t  the conclusion of plaintiff's evidence, each defendant moved for 
judgrrent of nonsuit and excepted to tlie court's denial thereof. Evi- 
dence was then offered by defendant Jarratt .  A t  the conclusion thereof 
defendant Mitchell renewed his motion for judgment of nonsuit and 
excepted to  the court's denial thereof. Defendant Mitchell then rested 
his caEe, without offering evidence, and again moved for judgment of 
nonsuit and excepted to the court's denial thereof. Thereupon, plaintiff 
offered additional evidence and, as part  of plaintiff's additional evi- 
dence, defendant Mitchell was called and examined as a witness by 
plaintiff. At the conclusion of plaintiff's additional evidence, which was 
a t  t h e  conclusion of all the evidence, each defendant moved for judg- 
ment of nonsuit and excepted to tlhe court's denial thereof. 

The court submitted and the jury answered three issues, viz.: 
"1. V a s  pIaintiff injured by the negligence of the defendant, David 

Jarrett, as alleged in the Complaint? ANSTTER: Yes. 
( '2 .  Was plaintiff injured by the negligence of the defendant, Harold 

R. 31iichel1, as alleged in the complaint? ANSWER: Yes. 
"3. 1f7llat amount, if any, is plaintiff entitled to recover on account 

of said injuries? ANSWER: $7,000.00." 
Judgment, "that the plaintiff have and recover of the defendants the 

sum o i  seven thousand dollars ($7,000.00) together with the costs to  
be taxed by the Clerk," was entered. Each defendant excepted and 
appealed. 
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W .  H .  Steed for plaintiff appellee. 
Deal, Hutchins & Minor for defendant appellant Jarrett. 
Jordan, Wright,  Henson & :.Sichols and G. Marlin Evans for de- 

fendant appellant Mitchell. 

BOBEITT, J .  The appeal of each defendant requires separat,e con- 
sideration. 

MITCHELL'S APPEAL 

bTitchell's only assignment of crror is directed to  the court's denial 
of hi. motions for judgment of nonsuit. 

When plaintiff offered her evidence and rested, Rlitcheil moved for 
judg~ncnt of nonsuit; and, when the court refused his said motion, 
iVitzhell excepted to the court's ruling and announced that he did not 
choose to introduce evidence. G.S. 1-183. He  contends he did not offer 
evidence or otherwise waive his exception to  said ruling. 

Unquestionably, testimony s~ibseqziently offered by Jarrett  and by 
plaintiff inciudes evidence favorable to plaintiff. Mitchell contends this 
evidence may not be considered, tha t  the question as  to nonsuit is 
whetllcr the evidence offered by plaintiff before she (originally) rested 
her :.ase was sufficient to support a finding tha t  plaintiff was injured 
by his (Mitchell's) actionable negligence. As in V a n  Landingham v. 
Sewing Machine Co., 207 N.C. 355, 177 S.E. 126, where a similar 
question was raised, we find i t  unnecessary on this record to  pass upon 
Rlitcl~ell's said contention. 

Mitchell contends his said motion for judgment of nonsuit should 
have been allowed because the evidence was insufficient to support 
p la in t~ f ' s  allegations as to his (Mitchell's) actionable negligence. 

According to plaintiff's testimony, Jarre t t  had been following the 
illitcliell truck "about a mile or half a mile," stayed "within four or 
five feet of it," both vehicles proceeding north in the east traffic lane a t  
a speed of 55 miles per hour when thcly reached and entered the pass- 
ing zone. 

There is merit in RIitchellls contention tha t  G.S. 20-151 is not appli- 
cable to the factual situation presented by plaintiff's evidence. Dreher 
v. Divine, 192 N.C. 325, 135 S.E. 29. Moreover, a s  discussed in con- 
nection with Jarrett 's appeal, according to plaintiff's allegations and 
testi:uony, the collision was proximately caused by the act of each 
defendant in turning froin a direct line of traffic, not because Jarrett  
or hfitchell was driving a t  excessive speed. Too, while plaintiff, as set 
forth in the statement of facts, alleged each defendant violat,ed the pro- 
visions of the reckless driving statute, G.S. 20-140, she did not indicate 
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the ccnduct she considered "reckless driving." I n  this connection, see 
Dunlap v. Lee, 257 N.C. 447, 126 S.E. 2d 62. 

P lax t i f f  did ailege blitchell "failed to keep a proper lookout and 
failed to  obzerve the traffic conditions then and there existing upon said 
11igli~~;ay.'' This allegation must be considered In relation to plaintiff's 
basic factual allegation, namely, "as the defendant Jarrett  attemptell 
to pu!l around the defendant Mitchell, the defendant Mitchell also 
pulled his truck to  the left of the center of the highway, a t  which time 
the right front 9f the defendant Jarrett 's automobile collided with the 
left rear side of the defendant llitchell 's truck." 

Accxding to  plaintiff's evidence, there was, within the passing zone, 
a line of traffic, "other traffic ahead of the pickup truck." Plaintiff 
testified (1) that  she saw no signal given by Jlitchell "for a change 
of l a x , "  and (2 )  that  "the rear bumper of the pickup truck caught 
the right front fender of Jarrett 's car." True, plaintiff testified that  
Jarreti blev his horn just as he pulled out to pass the pickup truck. 
?\loreover, the collision occurred in a zone where it n igh t  be reason- 
ably anticipated tha t  passing would be attempted. 

The provisions of G.S. 20-154 are pertinent to the basic factual situ- 
ation alleged by plaintiff, Moreover, plaintiff's testimony, when con- 
sidered in the light most favorable to her, was sufficient t o  support 
findings that  Mitchell, in violation of G.S. 20-154, turned from a direct 
line of travel (1) without seeing tha t  such movement could be made in 
safety, and (2) without giving the required signal of his intention to 
do so. 

True, plaintiff's allegations contain no reference to G.S. 20-154. Nor 
does plaintiff allege hlitchell failed to  signal his intention t o  turn from 
his direct line of travel. Even so, without reference to statutory pro- 
visions, plaintiff's allegations, as indicated above, to  the effect that  
hIitchell, without keeping a proper lookout and without observing t raf-  
fic conditions then and there existing upon the highway, drove his truck 
to  thc left of the center of the highuray as Jarrett was attempting to  
pull around him, and the evidence in support thereof, were sufficient 
to require submission of an issue as to  Mitchell's actionable negligence 
and to support a jury finding in favor of plaintiff. We are of opinion, 
and so decide, tha t  the evidence offered by plaintiff before she (origi- 
nally) rested her case was sufficient to withstand Mitchell's motion for 
judgment of nonsuit. 

Sincr l l i tchell  does not assign error in any other respect, the verdict 
and judgment, as between plaintiff and defendant Mitchell, will not be 
disturbed. 
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JARRETT'S APPEAL 

The only assignments of error brought forward and discussed in 
Jarrett 's  brief relate to the court's instructions to the jury. 

Jarrctt  excepted to and assigns as error the following portion of the 
court's charge: 

"So, as you find from the evidence and by the greater weight 
thereof, the burden of proof being on the plaintiff to so satisfy you, 
it' you find it was a thirty-five mile zone, then you will consider the 
maximuni speed for each of the vehicles to be thirty-five; but if 
you fail to so find from the evidence and by the greater weight 
hereof,  then the speed restriction will be the open-road or fifty- 
fivc miles per hour as the maximum speed." 

Theye TT?S uncontradicted evidence that  the area in which the col- 
lison occurred was annexed t o  and became a par t  of the City of High 
Point early in 1961 and tha t  MTestchester Drive was "kind of a by-pass 
around High Point." Elsewhere in the charge, the  court instructed the 
jury that,  according to all tlie evidence, the place where the collision 
occurred was not in a business or residential district. 

Preceding the quoted portion, the court, in instructing the jury, read 
the provisions of paragraphs ( a ) ,  ( b ) ,  except subsection 3 thereof, ( c )  , 
and ( d ) ,  of G.S. 20-141 as set forth in G.S. Volume lC, Recompiled 
195.3. 
G.S 20-141 (d)  provides: 

"Whenever the State Highway Commission shall determine upon 
the basis of an engineering and traffic investigation tha t  any speed 
hereinbefore set forth is greater than is reasonable or safe under 
tile conditions found to exist a t  any intersection or other place or 
ltpon any part  of a highway, said Commission shall determine and 
declare a reasonable and safe speed limit thereat, which shall be 
cfiective when appropriate signs giving notice thereof are erected 
pdc such intersection or other placc or part  of the highway." 

Inlmediately preceding the quoted portion, the court, reviewing the 
contentions of plaintiff and of defendants, respectively, with reference 
t o  .c~h~,ther the collision occurred within a 35-mile speed zone, said: 

"Plaintiff insists and contends tha t  a t  the time of this accident 
that  only two signs were there leading up north in the direction of 
the place of the a c c i d e n t t h a t  one was some two miles or more 
back 1yhic.h said a 'thirty-five m ~ l e  zone,' and then another one 
n-ns about one and six-tenths miles by measurement from the place 
of the accident, and that tha t  was the last thirty-five mile zone 
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sign; tha t  there were no other speed restriction signs placed on 
the highway by the Highway Comn~ission a t  any place between 
~ ~ l l e r e  the first sign ~ v a s  placed and where the second sign was 
p!nced and where the point of the accident took place. Therefore, 
plaintift insists and contends tha t  you should find tha t  i t  was a 
thxty-five mile zone. 

"The defendants on the other hand insist and contend that  
they r e r e  too far away from the nearest sign to  designate this 
nwa as a thirty-five mile zone, but tha t  on the date of the acci- 
d ~ n t ,  some year ago, there mas a sign in between the two, beyond 
tl e last one which was one and six-tenths nliles from the place of 
t!le accident, stating 'Resume safe Speed' which was a highway 
sign bct  which has been removed; and that  neither of the signs 
was close enough to establish this area as a thirty-five mile zone 
!;#om the signs erected by the Highway Commission." 

For the reasons stated below, we think the quoted instruction is 
erronPous and prejudicial and tha t  Jarrett  is entitled to a new trial 
on account thereof. 

I n  addition to the evidence referred to in the court's quoted review 
of ~o~i tent ions ,  there was other evidence as to highway (speed) signs, 
the location thereof and when observed, Moreover, there were conflicts 
in the evidence relating to such signs. Assuming, but not deciding, there 
was eIidence which, when considered in the light most favorable to 
plaintiff, would support a finding tha t  the Highway Commission had 
erectcd appropriate signs giving notice to  northbound traffic tha t  the 
portisr, of Westchester Drive in which the collision occurred was in 
a 35-niile speed zone, the quoted instruction is deficient in tha t  i t  fails 
t o  provide the jury with any guide or standard as to what facts plain- 
tiff wns required to establish as a basis for a finding tha t  the collision 
occurxed within a 35-mile speed zone. Hence, the quoted instruction 
does not comply with the  requirements of G.S. 1-180. 

Tliwe was evidence that,  immediately preceding the collision, both 
Jarreti  and Mitchell were operating their respective motor vehicles 
a t  a speed in excess of 35 miles per hour. However, if i t  be conceded 
that  the collision occurrred within a 35-mile speed zone, and if the 
co1lis;on occurred as set forth in plaintiff's allegations and evidence, i t  
does r o t  appear tha t  excessive speed was a proximate cause of the 
collislrn. 

I t  is well settled tha t  a plaintiff must make out his case seczrnrlum 
allegnta. His recovery, if any, must be on the cause of action alleged 
in the complaint. ATix v. English, 254 N.C. 414, 421. 119 S.E. 2d 220, 
and eases cited: Howell v. Smith, 258 N.C. 150, 154, 128 S.E. 2d 
144. 
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Plaintiff testified and alleged (as we construe her complaint) tha t  
both Mitchell and Jarrett  had been and were proceeding in the east 
lane when they entered the zone where passing was permitted, the 
Jarrett car directly behind the Mitchell truck. Nothing in plaintiff's 
allcgnrions or testimony indicates Jarrett  by reason of excessive speed 
collidcd with the rear of the Mtchel l  truck. According to  the facts 
alleged by plaintiff and according to  her testimony, the collision was 
proxi~nately caused by the act of each defendant in turning from a di- 
rect iine of traffic, not because Jarrett  or Mitchell was driving a t  ex- 
cessive speed. Hence, the extended instructions as to  statutory pro- 
visions relating to speed and speed zones \ -ere  inapplicable to the 
factucl situation set forth in plaintiff's allegations and testimony. Un- 
der these circumstances, TI-e are constrained to hold tha t  such instruc- 
tions were erroneous 2nd prejudicial. Powell v. Clark, 255 N.C. 707, 
711, 122 S.E. 8d 706, and cases cited. 

True, if i\litchell's testimony were accepted, namely, testimony to  
the effect tha t  Jarrett  overtook and struck the rear of the Mitchell 
truck as i t  was proceeding straight in the center lane and alongside 51, 

station wazon (in the east lane) the Mitchell truck was passing, testi- 
mony as to  excessive speed on the part  of Jarrett  nrould be relevant. 
However, this is not the case against ,Jarrett set forth in plaintiff's 
a1leg:~tions snd testimony. Obviously, the plaintiff cannot predicate her 
case against Mitchell on one basic factual situation and her case 
a g a i n s r ~ a r r e t t  on a different and inconsistent basic factual situation. 

I n  view of the foregoing, the verdict and judgment, as between 
plaintiff and defendant Jarrett ,  are vacated; and, as between plaintiff 
and Jarrett ,  there must be a new trial. 

As to defendant Mitchell, no error. 
As to  defendant Jarrett ,  new trial. 

WILLIAM G. CHAPPELL v. KENNETH WBPKE DEAN, N. K. DEAN, Ix -  
DIYIDUALLY, AKD N. K. DEAN, EXECUTOR OF TIIE ESTATE OF WILL AUTRT, 
A S D  JOSEPH W. CARROLL. 

(Filed 11 January 1963.) 

1. Automobiles 3 85- 
Evidence that the father had the possession and control of a motor 

vehicle which he kept a t  his residencr, that  he permitted his minor son, 
n.11~ lived in the household, to drive tho whicle, and exercised control over 
tlie occasions when and the nlnnner in which the son operated the vehicle, 
is sufIicient to be submitted to the jury on the question of the father's 
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liability under the family purpore doctrine, notwithstantling that the 
forlier c a s  not the owner of the rehicle. 

2. Same- 
An inctruction nncler the f a n d g  purllose doctrine that the parent 1~c)ul 1 

be linlllc under the doctrine cren if the parent actually forbade use of 
tbc truck by the son on the occasion in question, is 11rc.jutlic~ial error, ~ i l l ce  
tl:c$re can be no liability under the doctrine in  the abwnce of the pm'cnt's 
co!?sent, express or implied. 

3. S a n e ;  Auto~nohiles § 46;  Trial 33- 
An instruction on the family purpose doctrine that  the principnl n'nul,l 

h ?  linbln for the acts of his agent within the real or a ~ ~ p n r e n t  scope of 
tne agent's eiuploynlent, exen if the principal had actunllg forbiddrn the 
us? of the veliicle on the uccasion in question. must  be held for prejudicial 
el ror even thong11 tlie conrt ~ r a s  speaking of the principle of respoilclt a t  
s ~ ~ p e r i o r  in tlie abstiact, since it  i i  error for the conrt to charge upon an 
abbtract principle of law not presented bg the eridence. 

4. Appeal and  Er ror  5 40- 
Where tlie irsues are inter-related qo that the ansrrer to one issue affects 

t l ~ r  anslyer to the other a new trial must be awnrded nq to both icrnes for 
picjndicial error relating to one, e7 en though apl~ellant is not in a poc.itio11 
td press his e~cept ions relating to tlie other. 

5. Automobiles § 84f- 
?roof of registration of a rehicle constitutes prima facie eTidence of 

, ~ : C I I C ~  hut raises no presumption ancl tloes not shift the burden of yroof. 
G F. 20-71.1, 

6. Appeal :1nd E r r o r  48, 44- 

An erroneous instruction embodied in n partg's prager for inrtructions 
is invited error and caimot entitle such party to a nexr trial eye11 tl~ough 
tht p ~ r t , ~  be represented by different counsel on tlie appeal. 

Where the registered owner is sought to be held liable solelg untler tl:c 
!)io~-isions of G.S. 20-71.1, and a11 the evidence is to the effect that the 
oyerator of the relliclc was on a l~urely personal mission and not on 
bl:.?iness for thc registered oTrner, i t  is the rlutg of the trial judge, eren 
if t l i ~ r ?  is evidence that the registered onmer gave the operator per- 
m;ssion to use the rehicle, to instruct tlie jury that if they brliere all of 
the e~-idencc to ansn-er the issue of agency in the negative, eren in the 
absence of a request for special instructions. 

The issue of liability under the doctrine of r~spondeat  superior should 
bc dirwtcd to the question of aqencg and not whether plaintiff was in- 
ja:td a s  a result of the alleged principal's negligence. 

The rehicle in  question was registered in the name of a deceasecl oxrner 
a3d was in the possession and control of the executor. The accident oc- 
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curred while the vehicle was being operated by the execntor's son. The 
executor mas sought to be held liable individually under the family pur- 
pose doctrine and in his representatire c~pac i ty .  Thc evidence disclosed 
that a t  the time of the accident the son was on  a single mission. Held: 
The  executor could not be liable in both his representative and individual 
calxcities, and the court should instruct the jury that they might answer 
both issues in the negative, or either one ia the affirmatire and the other 
in the negative. 

APPEAL by defendants (except Joseph TV. Carroll) from Walker ,  S.J. ,  
April 3, 1962, Civil Term of WAKE. 

Actron t o  recover damages for personal injuries suffered by plaintiff 
in an mcidcnt allegedly caused by the actionable negligence of defend- 
ants in the operation of a motor vehicle. 

About 7:30 P.M. on 11 January 1961 plaintiff was riding as a guest 
passenger in a pickup truck driven by defendant Kenneth Wayne 
Dear.. age 17. They were proceeding southn'ardly along a rural un- 
paved road in Wake County, known a s  Penny Road. They were going 
to sonle rahbit boxes which had been set in an area about ten miles 
from their homes. As the pickup, a t  a speed of 35 to 40 miles per hour, 
rounded a curve bearing to  the right, i t  came upon the automobile of 
Josen!~ W, Carroll which he had parked in the road without lights. 
Kenneth applied brakes and turned sharply to  the left. The vehicle 
skidded into a ditch on the left side of the road and turned over. Plain- 
tiff was injured. 

At  the close of plaintiff's evidence the motion of Joseph W. Carroll 
for nonsuit was sustained. There was no appeal from this ruling. 

Issues were submitted t o  and answered by the jury as follows: 
"Issue No. 1. Was the plaintiff injured as a result of negligence on 

the part  of the defendant, Kenneth Wayne Dean? Answer: Yes. 
"Issue No. 2. Was the plaintiff injured as  a result of negligence on 

the part  of N. K .  Dean, individually? Answer: Yes. 
"Issue No. 3. Was the plaintiff injured a s  a result of negligence on 

the pzr t  of N. K .  Dean, executor of the estate of Will Autry? Answer: 
Yes. 

"Issue No. 4. Did the plaintiff by his own negligence contribute to 
his injuries RS alleged in the defendants' answer? Answer: No. 

"Issue No. 5. I n  what amount is the plaintiff entitled to  recover on 
account of his injuries? Answer: $3,500.00" 

The court entered judgment for plaintiff and against defendants, 
Kenneth Wayne Dean, N. K. Dean, individually, and hi. K. Dean, 
Executor, jointly and severally, in the amount of $3500.00. Defendants 
assign errors. 
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Howard F. Twiggs and Ellis Nassif for plaintiff. 
Blanchard and Farmer for defendants. 

MOORE, J. The pickup truck xyas registered in the name of Will 
A u t r ~  Will Autry had died testate prior to  11 January 1961, date of 
the accident. I n  his will he bequeathed the pickup truck to N. K. Dean. 
N. K. Dean was the qualified and acting executor of Autry's estate a t  
the time of the accident. The estate had not been settled. Kenneth 
Waynr Dean is the son of X. K. Dean and is a member of the latter's 
household. 

Plaiiltiff alleges tha t  a t  the time of the accident Kenneth was the 
agent of N. K. Dean, individually, under the fanlily purpose doctrine, 
and v a s  alsc agent and about the business of N. K. Dean, Executor. 

N. K. D e m ,  individually, contends tha t  there is not sufficient evi- 
dence to justify submission of the case to the jury under the family 
purpose doctrine and his motion for nonsuit should have been allowed. 
He  also contends tha t  the court erred in its instructions to  the  jury on 
the second issue. 

There is evidence tending to show tha t  the pickup truck was in the 
possession and under the control of AT. K. Dean, he kept i t  a t  his resi- 
dence, plaintiff had previously ridden in the truck while Kenneth was 
operdting it on trips to the rabbit boxes, to  drag strip races and for 
making collections on N. K. Dean's paper route. Kenneth had been 
seen driving i t  on many occasions, and on the night in question N. K. 
Dean, knowing that  plaintiff and Kenneth tvere going to the rabbit 
boxes, ('made a statement to him about not driving the truck fast, for 
some ixechmical reason. . .," and "Mr. Dean did not tell Kenneth not 
to taLr the truck on this occasion." This evidence makes out a prima 
facie case of agency under the family purpose doctrine. Tart  v. Register, 
257 b' C. 161, 123 S.E. 2d 754; Gm'ndsta,fl v. Watts, 254 N.C. 568, 119 
S.E. 2d 784; Lynn v. Clark, 252 N.C. 289, 113 S.E. 2d 427. Under the 
familv purpose doctrine the vehicle must be subject to the control of 
the .m-son on whom liability is sought to be imposed. "The test is not 
who onns the vehicle but control or the right to control. Since the own- 
ership presunlptively indicates the right of control, i t  is frequently 
stated as  one of the elements necessary for the application of the 
doctrine. But onc may in fact exercise control and direct the lire of 
p r o p ~ ~ t y  without in fact being the owner." Grifin v. Pancoast, 257 
K.C. 52, 53, 125 S.E. 2d 310. 

I n  charging on the second issue with respect to the family purpose 
doctriae the court told the jury: "The family purpose doctrine is based 
on the relationship of what we call in law 'respondeat superior,' which 
mear-s let the master respond. Of course, if the . . . master . . . authoriz- 
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ed or zatified the . . . alleged wrongful act, tha t  is, the taking of the 
pick-.;p trccli and the wreck, or participated in i t  himself, he would be 
liable for damages occasioned by i t ;  but if he did not authorize i t  or 
did not ratify i t  he mould still be liable if i t  was done within the  real 
or apparent course or scope of his agent, servant or employee, and this 
being so, . . . even if he had actually been forbidden the use of the 
truck " 

T h s  instruction is erroneous and entitles S. K. Dean, individually, 
to a pew trial. The family purpose doctrine is an extension of the 
principle of respondea t  superior,  and involves a novel application of 
the princip!e. C h n d s t a f  v .  W a t t s ,  supra.  Permiwion and consent by the 
owner (or one having the control) is an essential clement of the family 
purpose doctrine. Plaintiff must show by a preponderance of the evi- 
dence the consent, knowledge and approval of the onmer. This may 
of course be slliown by circuinstantial evidence, tha t  is, implied from 
circumstances, such as the habitual or customary use of the car by 
the nlember of the family. Grier  v. TVoodside, 200 X.C. 759, 158 S.E. 
491. But  if there is no permission and consent, and the use of the 
vehicle has been forbidden, the owner cannot be held liable under the 
doctrine. V a u g h n  v. B o o k e r ,  217 N.C. 479, 8 S.E. 2d 603. 

If, as plaintiff suggests, the court was speaking of the principle of 
r e s p o n d e d  superior in the abstract, arid did not intend to apply this 
instruction t o  the evidence in the case or to  make i t  a rule for the 
jury's guidsnce in considering the family purpose doctrine, i t  is still 
prejudicial and is calculated to mislead the jury. It is error for the 
court to charge upon an abstract principle of law which is not pre- 
sented by the evidence in the case. Carswel l  v. L a c k e y ,  253 hr.C. 387, 
393, 117 S.E. 2d 51. 

Since there must be a new trial on the  second issue, it is our opinion, 
for ressons hereinafter stated, tha t  there should also be a new trial on 
the tilird issue. Justice requires tha t  the jury consider these issues, each 
in re1:ition to the other. 

The pickup truck was registered in the name of Will Autry, who had 
died 1)rior to  the accident. N. K. Dean, executor of Autry's will, had 
not assigned the title to himself, i t  having been willed to him. The 
estate had not been settled. Under the provisions of G.S. 20-71.1 proof 
of the registration of the vehicle in the name of Will Autry is pr ima  
facie  tvidence of the o ~ ~ n e r s h i p  of the vehicle by Will Autry's estate, 
and that  i t  was being operated by a person for whose conduct Autry's 
estate was legally responsible, and that i t  was being operated for the 
estate's beilefit and within the scope and course of the operator's em- 
ployrnent or agency. Travzs  u. D u c k w o r t h ,  237 N.C. 471, 473, 75 S.E. 
2d 309. 
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The trial judge instructed the jury tha t  proof of registration consti- 
tutes such pmma facie evidence, and then stated: ". . . . ( T ) h a t  is a re- 
buttable presumption and . . . the defendant has the right and i t  is 
his dcty to rebut this presuniption, the burden being upon the defend- 
an t  to  rebut this presumption of lam." The quoted portion of the in- 
struction is, of course, erroneous. The statute creates no presumption of 
law, a r d  i t  does not shift the burden of the issue from plaintiff to de- 
fendant. I n  fairness to the learned judge, we niust explain tha t  the 
error, cddly enough, was invited. Defendant in ap t  time and in writing 
requested this instruction. We hasten to add tha t  distinguished counsel, 
who srgned the brief and appeared for defendant in Supreme Court, did 
not rc;~resent defendant a t  the trial below. Even so, we ordinarily hold 
tha t  a party is bound by his written prayer for instructions. Cayruthers 
v. R.R., 215 S.C. 377, 11 S.E. 2d 137. Since there must be a new trial, 
me call attention to the erroneous instruction to guard against a repe- 
tition when the case is retried. 

"Thc statute (G.S. 20-71.1) was designated to create a rule of evi- 
dence. I t s  purpose is to establish a ready means of proving agency in 
any case where i t  is charged tha t  the negligence of a nonowner oper- 
ator causes damage to  the property or injury to the person of another. 
It does not have, and was not intended to have, any further force or 
effect" Hartley v. Smith,  239 N.C. 170, 177, 79 S.E. 2d 767. See also 
Knight v. Associated Transport, 255 N.C. 462, 122 S.E. 2d 64. The 
statute makes out a prima facie case of agency which will support. but 
does not compel, a verdict against defendant upon the principle of 
respondent superior. Elliott v. Killian, 242 N.C. 471, 475, 87 S.E. 2d 
903. The statute does not relieve plaintiff of the duty to  allege and the 
burden of proving agency. 0 s b o 1 - r ~  v. Gilrenth, 241 N.C. 685, 86 S.E. 
2d 462. 

There is no evidence in the record on appeal from which the jury 
might have found tha t  N. K.  Dean, Executor, was negligent apar t  from 
the negligence of Kenneth Wayne Dean. And, other than the rule of 
evidence established by G.S. 20-71.1, all the evidence in the  case tends 
to  show tha t  the operator, Kenneth TTTayne Dean, a t  the time of the 
accident was on a purely personal mission and not on or about any 
business of the Will Autrp estate - unless we assume without proof, 
or even suggestion, tha t  the Autry estate n.as in the buciness of 
trapping rlbbits,  an assumption we are unwilling to make on this rec- 
ord. In  nnj. case in which a plaintiff, as against the registered o m e r  
of a motor vehicle. relies solely upon G.8. 20-71.1 to prove the agency 
of nonovner operator, and in which all of the positive evidence in the 
case is to the effect tha t  the operator was on a mission of his own 
and not on any business for the registered owner, i t  is the duty of the 
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trial judge, even if there is evidence tha t  the registered owner gave the 
operntor permission t o  use the vehicle, to instruct trhe jury that,  if they 
believe the evidence and find the facts to be as  the evidence tends t o  
show, tha t  is, tha t  the operator was on a mission of his own, they will 
answer the agency issue in the negative. And i t  is prejudicial error for 
the court, in such circumstances, to  fail to so instruct the jury, even 
if there is no special request therefor. Whiteside v. McCarson, 250 
N.C. 673, 679, 110 S.E. 2d 295. I n  the case a t  bar, an  explanation of 
the rule of evidence presented by G.S. 20-71.1 is all tha t  plaintiff was 
entitled to, on the third issue. But  as to  the defendant N. K. Dean, 
Executor, he mias entitled to have the court instruct the jury that ,  if 
they believed the evidence and found the facts to  be as  the evidence 
tends to show, tha t  is, tha t  Kenneth Wayne Dean, either with or with- 
out the permission of N. K. Dean, Executor, operated the vehicle a t  
the time in question on a mission of his own, to  go to rabbit boxes, i t  
would be their duty to answer the third issue '(No." Whiteside v. Mc- 
Carson, supra; Jyachosky v. Wensil, 240 N.C. 217, 81 S.E. 2d 644; 
T r a m  v. Ducliworth, supra; Spencer v. Motor Co., 236 N.C. 239, 72 
S.E. 2d 598. -4 master is not responsible for the tortious conduct of his 
servart  when the servant is not acting in the course of his employment 
and is not ~t the time about the master's business. Hinson v. Chemical 
Corp , 230 N.C. 476, 53 S.E. 2d 448. 

Appellants do not bring forward or discuss in their brief any ex- 
ceptions or assignments of error affecting the first, fourth and fifth 
issues, and the verdict and judgment with respect to these issues will 
not be disturbed. There will be a new trial only on the second and third 
(agency) issues. Goduin v. Tiinson, 254 K.C. 582, 119 S.E. 2d 616. 

Wc cannot now determine whether the pleadings and evidence a t  the 
retrial will be the same as on this record, and we are loathe to chart 
the ccurse of future trials, but we think i t  not amiss to call attention 
t o  two matters ~ h i c h  may be of some assistance to the  trial judge in 
bringing about a final determination of the issues. 

While no exact forinula is prescribed for the settlement of issues 
(Whiteside v. McCarson, supra),  me think the agency issues might be 
reformed so as to make their meaning clearer in relation to the plead- 
ings :Lnd evidence. The second and third issues as  they appear in the 
present record to negligence on the par t  of X. I<. Dean, not to 
agency The issues would more clearly present the crux of the case in 
respect to the liability, if any, of N.  I<. Dean (individually or as 
execulcr) if they inquired as to the alleged agencies - as  to  one, 
presenting the elements of the family purpose doctrine, and, as  to  the 
other, inquiring whether Kenneth Wayne Dean mas agent and about 
the business of the  Will Autry estate a t  the time of the accident. 
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Notwithstanding the applicability to the respective issues of the 
family purpose doctrine and the rule of evidence prescribed by G.S. 
20-71.1, the evidence in this record definitely shows tha t  Kenneth 
Wayne Dean was on a single mission a t  the time of tfhe accident, and 
with respect thereto could not ha re  been the agent of both N.  K. Dean, 
individually, and N. I<. Dean, Executor, if of either. The evidence does 
not justify 2 judgment against both. On the evidence presented, if the 
mission was a family purpose i t  could not ha re  been the business of 
the estate, ond if i t  n.as estate business i t  could not have been a family 
purpose. Conceivably a person might be on a single mission or on 
several missions a t  once for two or more principals, but this is not 
the case here. On the issues as  framed, one only of the following verdicts 
is pelmissible: (1) negative answers to both issues, or (2) affirmative 
answer to the  second and negative answer to  the third, or (3) negative 
answer to  the second and affirmative answer to the third. The court 
should have instructed the jury not to consider the third issue if the 
second was ansxered "Yes," and to consider and answer the third 
issue only in the event the second issue was answered ((No." 

Of course, in framing issues and instructing the jury a t  the retrial of 
the cause the court must be guided by the pleadings and evidence then 
presented. 

There was no error in the trial of the first, fourth and fifth issues, 
but there will be a retrial of the agency issues. Therefore, we order a 
partial 

New trial. 

W A L T E R  B R A S  v. NORTH CAROLINA POLICE 
VOLUNTARY BENEFIT ASSOCIATION (AN UNIRCORPORATED ASSOCIATION.) 

(Filed 11 January 1963.) 

1. Associations 3- 

The relationship between a member and a beneficial association in re- 
gard to benefits is that of insured and insurer, and the constitution, by- 
lews, rules and regulations of the association operate as  a contract in re- 
g ~ r d  to such benefits and are  to be construed in the light most favorable 
to members to eft'ecuate the purposes of the association and the intent 
of the parties, and against forfeiture. 

2. Same- 
The rules of defendent beneficial association provided that in order 

to be entitled to retirement benefits a member must haye had twenty years 
service, the last ten of which must have been continuous, and that no 
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inember shonld receive retirement benefits until a specified date five 
Scars subsequent to its organization. Plaintiff met all of the  con- 
ditions for benefits upon his retirement prior to the dnte specified. 
U c l d :  Pilintiff was not required to hare had continuous serrice for the 
ten pea13 prior to the dnte specified, since the rules do not prevent a mem- 
ber from qualifying for such benefits before t h a t  date, but only that  he 
sl;ould ncit receive benefits until then. 

3. Same-- 
The rilles of defendant beneficial association provided that when a 

nlenlber l?ft the full-time serrice he should not be eliqible for continued 
mwnbership, and that only members could apply for  and receive retire- 
n t\nt bnnefits. Plaintiff appeared before the hoard of directors and ad- 
vised the board of change of his status from that  of a full-time employee 
effective a specified date, and the board permitted plaintiff to continue 
hi4 nieiltbership, continued to carry him on its rolls, and continued to 
wsesse him in the same manner as others in his classification. Held: 
Tlle board waived forfeiture of the membership provision and acted in 
a manner inconsistent with a n  intention to enforce it. 

4. Insurance 5- 
Insurer may waire provisions inserted in the contract for its benefit, 

~ n d  a conrse of action on its part,  -with knowledge of the esistence of the 
grounds for forfeiture, which lead insurer honestly to beliere that  forfei- 
tule  would not be invoked, together with the continued p a ~ m e n t  of the 
premiums in reliance thereon, will estop insurer from insisting on the 
forfeiture. 

5. Associations 8 3- 
An a~nenilment to the rules of a beneficial association requiring that  a 

nt,tice of change in employment status shonld be given in writing can 
have no retroactive effect, and when the status of a member does not 
change subsequent to the adoption of the amendment, he cannot be under 
duty to give written notice. 

Plaintiff member was entitled to have defendant association assess its 
rnrmbers on a particular date for retirement benefits. Held:  The Superior 
Court, in adjudging that plaintiff was entitled to the benefits, should order 
the association to forthwith assess all of its presently assessable members 
who were subject to the assessment on the date the assessnlent should 
hare been made, and should order that ensuing annual assessment 
should include a sufficient sum to pay any deficiency arising from the 
r,or,-assessability of such members because of death, retirement, or dis- 
aollity. 

APPEAL by defendant from Olive, J., July 23, 1962, Civil Term of 
RICHMOND. 

This is an action to recover retirement benefits. 
Defendant, North Carolina Police Voluntary Benefit Association, 

an unir~corporated association, was organized on 1 July 1955. It is 
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governed by a hoard of directors. I t s  purpose is to proride death,  
tot?! disability and retirement benefits for law enforcement officers. 

Such of i ts  rule., adopted by its board of directors, as are pertinent 
on thi:, appeal are in substance, except where set out  verbatim, a s  fol- 
lows (r~unlbering ours) : 

(1) The board of directors are  "cn~pon-ered to make,  alter, and 
a m e d  all rules and regulations incident to  the  administration of the  
businczs of the  Association." 

(2) l l r m b e r s  of Sta te  police, ~heriffs '  departments and certain other 
police orgu,lizations, who are "on a full-time basis" are eligible for 
membership. When an Association member ceases t o  be such law en- 
forcement officer, "he shall not  be eligible to  continue n~en~bership ."  

(3) Annual membership fees are assesvd to defray administrative 
expenses and to  "carry on the  functions of the  Association." 

(4) "On retirement of a member of this  Association all other mem- 
bers qhall he assesoed the  sum of One Dollar payable to  the  Treasurer 
of the Aszociation; p r o ~ i d e d ,  horvever., t h a t  any member who has 
reached the  age of fifty a t  t he  tiine of becoming a member of this  
hssou ation shall pay the  sum of Five Dollars for each assessn~ent. All 
sunis collected for this  awessment shall be paid to the  retiring mem- 
ber. To  be eligible t o  retire and receive benefits of a n  assessment in 
this Associntion a member must have had t ~ v e n t y  years service as n 
law eerlforcen~ent officer, the last ten years of TX-llich must be continuous, 
service, and hnre  reached the age of fifty. No membclr h a l l  r e c ~ i v e  
r e t i r z ren t  benefits until Ju ly  1, 1960." 

( 5 ;  AIcn~bersliip is forfeited if asscs~ments  are not paid. 
On P OcLoher 1959 the  board of directors adopted an  amendment t o  

the  rules, as follows: "Failure on the  par t  of n member to n o t ~ f y  t l i ~  
Als~oc:ntio~: in writing of any change in cinployinent status, such 
changr malting him ineligible for membership. shall relieve the ,4s- 
s o c i ~ t m n  of any  liability for claims made on account of . . . service re- 
t i renxnt  . . . or for other cause; and such member shall forfeit any  
claim for refund of assessnlents or annual dues paid by  11in-1 during his 
period of eligibility." 

Pln ntiff applied for and waq admitted to  nlembership in the Associ- 
ation 29 June 1936. At  t h a t  time he mas 66 years of age and had 
been cuntinuously a law enforcement officer "on a full-time basis" for 
morz 1 han 21 years, serving as a game protector in the  employment of 
the  S o r t h  Carolina Wildlife Resources Cominission (formerly the 
Divicion of Game and Inland Fisheries of the  North Carolina Depnrt- 
inent of Conservation and Development). There was no change of 
status in plaintiff's employment until 1 lIarc11 1957. A t  tha t  time hi. 
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classification was changed to '(farm foreman" and he was paid on an  
hourly basis. On 21 February 1957 he appeared before the board of 
directors of the Association to  explain his change of status and de- 
termine if i t  would affect his membership. The directors adopted a 
motion tha t  plaintiff "be permitted to  continue his membership in 
the Acsociation, subject to  reconsideration by the Board of his or any 
other case which may come up later if there is any change in employ- 
ment status." Plaint~ff was employed on an hourly, but full-time, basis 
by the Commission until April 1938. Plaintiff again appeared before the 
board of directors of the Association on 28 March 1958 and informed 
the board "that effective March 1,  1!957, he resigned as a game pro- 
tector, on ctraight salary basis, withdrew his contributions from the 
Teachers' and State Employees' Retirement System and since tha t  
date has (sic) been employed on a 'certified temporary' basis." The di- 
rectors took no action in consequence of this information. After April 
1958 plaintiff received no compensation from the Wildlife Commission 
except for two periods, January 1959 to April 1959 and from January 
1960 to May 1960, during which periods he was employed as a tempo- 
rary farm game worker on an hourly basis. On 15 April 1958 plaintiff 
becaiile a deputy sheriff of Richmond County, and from time to time 
served as such without compensation. H e  a t  all times retained his 
game protestor's badge and from time to  time served in the capacity 
of game protector without con~pensation except as  hereinbefore stated. 

Plaintiff was regularly assessed as a member of the Association from 
the time he joined, 29 June 1956, until 6 July 1960, and in each in- 
stance paid the sum assessed. He  was subject to  $5 assessment because 
of his age. On 6 July 1960 he applied in due form for retirement 
benefits. At  tha t  time the Association had 1807 members assessable a t  
$1 each, and 153 members assessable a t  $5 each. The Secretary to the 
board of directors ruled tha t  plaintiff was not eligible for retirement 
benefits and declined to make an assessment for him. The  board of di- 
rectors later approved this ruling. On 19 October 1960 plaintiff insti- 
tuted this action to require an assessment in his behalf and to recover 
retirement benefits. 

Jury trial was waived and the case was heard upon stipulation of 
facts 2nd oral and docunlentary evidence. The facts developed are in 
substrnce as stated above. The court concluded tha t  plaintiff was en- 
titled to retirement benefits, and adjudged: ". . . tha t  the pIaintiff be, 
and 1;e is hereby declared to be a member of the defendant Association 
as of July 6, 1960, and entitled to the retirement benefit assessment of 
the A.;sociation. It is ordered tha t  the defendant Association forthwith 
asses4 each person who was a member of the said Association on July 
C, 1960, and under 50 years of age a t  81 each, and each person who mas 
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a member as of July 6, 1960, and was over 50 years of age a t  $5.00 
each and pay the sum collected from this assessment over to the 
plaimiff." 

Defendant appeals. 

Page & Page for plaintiff. 
Bylzum & B y n u m  for defendant. 

MOORE, J. The trial judge concluded, as a matter of law, tha t  plain- 
tiff ~ v a s  entitled to retirement benefits under the rules and regulations 
of delendant L4ssociation pertaining t o  retirement. 

The relationship of defendant Association and plaintiff is tha t  of 
insurx  and insured. Williams v. Order of Heptasophs, 172 N.C. 787, 
789, 90 S.E. 888. The constitution, by-laws, rules and regulations of a 
beneficial association operate as  a contract and should be reasonably 
and 11berally construed to effectuate the benevolent purpose of the as- 
sociaiion and the manifest intention of the parties. T h a t  construction 
must be put on the by-laws and rules of the association, taken as  a 
whole, ~ h i c h  is most favorable to the members. When the rights of 
members are involved the by-laws and rules declaring a forfeiture are 
to  be construed so as to prevent a forfeiture if they are reasonably 
susceptible of such construction. 10 C.J.S., Beneficial Associations, fi. 

28, p. 269; 18 hppleman: Insurance Law and Practice (1945), s. 10267, 
p. 573 

T!Y rules of defendant Association provide tha t  "to be eligible to 
retire and receive benefits of an  assessment . . . a member must have 
had twenty years service as a law enforcement officer, the last ten of 
which must be continuous service, and have reached the age of fifty." 
-4t the time, 1 March 1937, tha t  plaintiff resigned as  a game pro- 
tector on a straight salary basis, withdrew his contributions from the 
Teachers' and State Employees' Retirement System, and TTas placed 
on a "certified temporary" basis a t  an hourly wage, he had met all of 
the requirement, for retirement benefits. H e  n.as 67 years of age and 
had served continuously for more than twenty-two years as a full- 
time game protector. But  defendant insists that  the last ten years of 
continuous service, to make plaintiff eligible under the rules, must ex- 
tend t o  the date of application for retirement benefits. The rules provide 
that  " S o  member shall recelve benefits until July 1, 1960." (emphasis 
ours) We do not agree with defendant's construction of this pro- 
vision. It merely provides tha t  retirement benefits may not be re- 
ceived before July 1, 1960. There is nothing in the rule respecting "Re- 
tirement" which prevented a member from qualifying for the assess- 
ment and benefits before tha t  date. It is obvious tha t  the date was fis- 
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ed to assure a five-year waiting period from the date thc .issociation 
was organized so that  there would not be such number of retirements 
and asseseincnts in the early stages of the Association's existence as 
would discourage younger officers in seeking and maintaining mem- 
bership. 

Bub defendant contends tha t  only members could apply for and re- 
ceive ietirement benefits, and tha t  on 6 July 1960 plaintiff was not 
eligible for membership and Tvas not a member. Defendant relies on 
the rule th%t "~vlrhen any member ceases to  be a (full-time) law en- 
forcement officer . . . he shall not be eligible to  continue member- 
ship. . . ." For the purposes of this appeal we assume, but do not de- 
cide, t!lat under ordinary circumstances this provision would bar plain- 
tiff's right. It must be conceded tha t  plaintiff was not a full-time law 
enforcement officer after April 1958, and perhaps not after February 
1937. Hon-ever, the trial court ruled that  defendant had waived this 
eligibility rule and was "estopped to deny tha t  (plaintiff) n-aq a mem- 
ber of the Association on July 6, 1960" - the date he applied for 
retirement benefits. 

An insurer may waive provisions inserted in the insurance contract 
for its benefit. Sudan Temple v. U?npfilett, 246 N.C. 555, 99 S.E. 2d 
791. 'The gertinent law with respect to waiver is stated in Hicks v. 
Insurance Co., 226 N.C. 614, 617, 39 S.E. 2d 914, as follows: "Waiver 
of the forfeiture provision in a policy of insurance is predicated on 
linon-ledge on the part  of the insurer of the pertinent facts and conduct 
thereafter inconsistent with an  intention to enforce the condition. I n  
Code v. Corn. Travelers, 161 N.C. 104, 76 S.E. 622, quoted in Paul v. 
Ins. Co., 183 N.C. 159, 162, and in Arrington v. Ins. Co., 193 N.C. 344, 
i t  is said: 'A course of action on the part of the insurance company 
which leads the party insured honestly to believe tha t  by conforming 
thereto a forfeiture of his policy will not be incurred, followed by due 
conformity on his part ,  will estop the company from insisting upon 
the forfeiture, though i t  might be claimed under the express letter of 
the contract.' Ins. Co, v. Eggleston, 2Ci US. 577; Ins. Co. v. Norton, 
96 U.S., 23L" 

Plaintiff personally appeared before the board of directors of the 
Association on 21 February 1957 and the board was advised tha t  
thc elnployment status of plaintiff would change, effective 1 March 
1957, from a permanent salaried employee to  an hourly basis. The 
hoard permitted plaintiff t o  continue his inembership, subject to recon- 
sideration. The record docs not disclose any further action by the board 
with respect to tfhis mattcr. Again, on 28 March 1958, plaintiff appcar- 
ed before and informed the board tha t  "effective March 1, 1957, he 
resigned as a game protector, on a straight salary basis, withdrew his 
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contributions from the Teachers' and State Employees' Retirement 
System and since tha t  date has been employed on a 'certified tempo- 
rary' basis." The directors took no action to terminate his member- 
ship, but, on the contrary, the Association continued to carry him on 
its rolls and assessed him in tlie same manner other senior members 
were assessed. This continued until he applied for retirement benefits 
on 6 July 1960. He  promptly paid all assessments. These facts are 
suEclent to support tlie conclusion that  defendant, with knowledge 
of plaintiff's employment status, waived the forfeiture of membership 
provision and acted in a manner inconsistent with an intention to en- 
force tlie provision. 

Defendant further contends tha t  plaintiff forfeited his right to re- 
tirement benefits by failing "to notify the Association in writing of 
any change in employment status." The contention is not sustained. 
The rule relied on is incorporated in an amendment adopted by the 
board of directors on 8 October 1959, and set out in full in the factual 
statement. It is doubtful tha t  this amendment is binding in any way 
on plaintif; since i t  was adopted without his knowledge and consent, 
after he became a member, and was not submitted to  and approved by 
a majoritv of the members of the Association. Bragaw v. Supreme 
Lodge, 128 N.C. 354, 38 S.E. 905. But  assuming tha t  i t  was binding 
on plaintiff after its adoption, i t  had no retroactive effect and the 
employmeat status of plaintiff did not change after its adoption. HI: 
could not have been under any duty to give a written notice. 

The judgment below orders the  Association to assess each person 
who was a member of tlie Association on 6 July 1960 and pay the 
sum collected to the plaintiff. It i~s probable tha t  some of those who 
were members on tha t  date have since died, retired, become disabled, 
or otherwise terminated their membership, and are not now subject 
to  assessment. According to facts stipulated, the Association on 1 July 
1960 had "1807 members who were assessable a t  $1 each, and 153 
members who were assessable a t  $5 each." Plaintiff was therefore en- 
titled to receive $2572. The superior court should order the Association: 
(1) to forthwith assess all of its presently assessable members who 
were subject to assessment on 6 July 1960, and pay over the  amount 
collected from the assessments to plaintiff to be credited by him on the 
amoullt to which he was and is entitled; (2) to order the As~sociation 
in its ensuing annual assessment of fees to  include a sufficient sum to  
Fay plaintit? the balance due him, under the authority conferred upon 
the board of directors to  assess annual fees for "whatever i t  considers 
necessary to carry on the functions of the Association," and to pay such 
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balance to plaintiff when thus collected. The cause is remlanded in 
order that  the judgment may be modified in accordance with the fore- 
going directives. 

Modified and affirmed. 

PITTSBURGH PLATE GLASS COi\IPANY V. THOMAS C. FORBES 
AND WIFE EVELYN B. FORBES, TR. AS TOWX HOUSE MOTEL. 

(Filed 11 January 1963.) 

1. Bankruptcy § 5; Laborers' and  Materialmen's Liens § 6- 
Perfected liens for labor and materials are  not impaired by the fact 

that  the owner of the property is adjudged bankrupt within four months 
tht reafter. G.S. 1-339.68 (13). 

2. Execution 5 13; Judicial Sales 8 b 
A purchaser a t  a judicial sale acquires the property subject to liens 

having priority over the judgment under which the sale is held. 

3. Same- 
Prior to  confirmation, the purchaser a t  a judicial sale acquires no title 

o r  rights, and neither the  judgment debtor nor the judgment creditor, 
or those claiming under them, may seek to compel him to comply with his 
bid. 

4. Execution 8 13; Judicial Sales 5 6 
While cafueat emptor  applies to a judicial sale, the court has the power 

in i ts  equity jurisdiction to protect the purchaser from imposition because 
of fraud or mistake, and may relieve him of his obligation when the ends 
of justice so require. 

5. Same- 
A prcspectire purchaser a t  an execution sale was advised by counsel 

for the judgment debtor, to the judgment debtor's knowledge, that  the 
purchase price would be used to pay o f f  prior liens and that he would 
nbtain the property free of encumbrances. Upon learning the facts, the 
purchaser procured a resale and meariwhile purchased the judgment and 
had i t  assigned to himself, and directed the sheriff to return the 
execution with notation that i t  had been withdrawn, all  before time for 
confirmntion. Held: The court in its equity jurisdiction had authority 
to relieve the bidder of his obligation lo comply with his bid and to direct 
tlle refund of the deposit for  the resale. 

APPEAL by movant from Walker ,  S.J., l l a y  1962 Civil Term of LEE. 
This is an appeal from an order refusing to require Carl Meares and 

Clarence Tar t  (hereafter respondents) to purchase and pay for real 
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estate  old under execution issued in the captioned cause. Jimmy Love, 
trustec in bankruptcy (hereafter movant), by motion sought an  order 
compelling respondents to comply with their bld. 

The parties stipulated the facts, which so far as pertinent are surn- 
inarized as follows: Defendants Forbes, in August 1938, purchased a 
lot in Lee County. During 1960 they constructed a motel on this 
propcity known as  Town House hlotel. Plalntlff's labor and material 
went Into the construction of the motel. I n  apt  time i t  filed its notic.: 
and claini of lien in the office of the Superior Court of Lee County. I n  
due t;me i t  instituted this action to  enforce the statutory lien. On 7 
June 1961 the clerk of the Superior Court of Lee County, with the con- 
sent of the individual defendants and their counsel, entcred judgment 
fixing the sum on-ing plaintiff by defendants a t  $6,249.95. It was also 
declared a specific lien against the property described in the complaint 
(the land now in controversy) securing payment of said sun?. The fair 
markct value of the property Tvas $126,000. Plaintiff's lien was subordi- 
natz t c  the lien of a mortgage securing the principal sum of $35,000 and 
judgments aggregating $43,801.88. Plaintiff's judgment had priority 
over jlldgnients subsequently rendered a ~ a i n s t  defendants Forbes ag- 
gregating sewera1 thouqand dollars. I n  addition to the debts secured by 
hens. defendants Forbes owed unsecured creditors an amount in excess 
of $4C,000. Plaintiff caused execution to  issue on its judgment. A4cting 
pursuant t h e t o ,  the sheriff advcrtiwd for sale land on n-hich plaintiff 
had rL bpecific hen for labor and material. The auction TTas held on 20 
September 1961. IT. 11. Johnson and Carl Aleares were the high bidders 
in the sum of $120,000. Before placing a bid on the property, re- 
spondent Meares made inquiry of defendants and their counsel about 
the property. H e  was infolmed of the prior liens (mortgage and judg- 
ment) approximating $80,000. Counsel for defendants "advised, coun- 
seled and rcprescnted to the said Meares tha t  if the amount bid a t  the 
execullon salc, under thc  judgmcnt rencicred in this cause, was as mucli 
or mo:e t h n  the amount of the older judgments and deed of trust. that 
the proceeds of the sale would be applied in discharge of thow judg- 
ments and deed of trust  and that the purclla~er ~ o u l d  receive a good 
free a:id unencunlbered title to said property." This ~ ta tement  was 
made with the expectation tliat Meares would rely on it. I-Ie did rely on 
i t  ~ h c r  he bid $120.000 for the property on 20 September. On 29 
September 19G1 Alearcs rcceivcd a telephone call from counsel for de- 
fendants informing illcares that  defendants were preparing to file 
voluntary pctltlon in bankruptcy, i t  ~ o u l d  be better for Mearc. to pur- 
chase the property in the bankruptcy proceeding. and that the proper- 
t y  could bc purchased cheaper in the bankruptcy proceeding than at 
the execution sale. It was suggested tha t  Meares should file an upset 
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bid. "Acting in response to the request of the defendant Forbes and Rlr. 
Gavin to file an upset bid and acting in reliance upon tlie represen- 
tations of Mr. Gavin (defendants' attorney) that  a bankruptcy pro- 
ceediny wollld be filed 11~1iich would avold the entire execution sale in 
Lee Countv, and also acting in furtl~er reliance upon the represen- 
tations of Mr. Gavin tha t  respondent RIeares would have obtained a 
good and unencumbered title to the  property of defendants if the sale 
was not avoided, respondent RIeares caused the respondent Tar t  to 
send to  the office of Mr. Gavin funds for a deposit on an upset bid. . ." 
The $G,O5O neressary to secure a resale was deposited with the clerk, 
whercilpon he ordered a resale, and the sheriff readvertised the proper- 
t y  for sale on 20 October 1961. The sheriff received no other bid. Hc 
deckired T a r t  the high bidder and so reported to the clerk. Tar t ,  
in mal<ing the deposit and request for n resale, mas acting as agent for 
respondent AIcwes. Before the time expired for consummation of the 
bid a t  the  auction held 20 October 1961, Rleares learned tha t  the sheriff 
would have no authority to use the purchase money in discharging 
prior liens, and the purchaser would take title subject to the prior lienq. 
TT'lien so informed, RIeares promptly consulted counsel in his effort to 
be relieved of tlie bid made for him by Tart .  He  purchased plaintiff's 
judgment and took an assignment. H e  then notified the  sheriff and 
court officials tha t  he desired to withdraw the execution under which the 
sales were made. He  paid the sheriff and other officials their fees. The 
sheriff returned the executions, noting the fact tha t  they were mith- 
drawn a t  the request of plaintiff's assignee. Thereupon Rleares request- 
ed the clerk to refund him the deposit made to increase the bid. The 
clerk, being dubious as to  the course he should pursue, referred the mat- 
ter to Judge TVilliams, resident judge of the district. I-Ie issued an order 
directing the clerk to refund the deposit. The clerk complied with Judge 
TT'illiai~~s' order. The direction to return the execution as unsatisfied 
and tlie refund of the deposit were within the ten-day period permitted 
for the filing of increased bids and before the bid of 20 October 1961 
could be accepted and conveyance directed 

On 5 October 1961 defendants filed a ~ ~ o l u n t a r y  petition and were 
adjudged bankrupts by the United Statc.s District Court for the Rliddle 
District of North Carolina. On 6 October 1961 the United States Court 
appoipted S. Ray Byerly as receiver with directions to  take possession 
of t!i9 bankrupts' properties. H e  complied with the court order, took 
possesion of the property here in controversy, operated i t  as a motel, 
and appointed defendnnts as his agents to operate it. He  collected the 
rcnt,s gnd profits. His possession antedated the auction of 20 October 
1961 by several days. 

On 19 December 1961 movant applied to  the clerk of the Superior 
Court of Lee County for an order accepting the upset bid made by 
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Tar t  of $126,050 and for a further order requiring the sheriff to tender 
respondents a deed for the property subject to all liens having priority 
over the lien adjudged in this action. The clerk denied the motion. 
Movant appealed to the Superior Court in term. It denied the motion. 
Movant excepted and appealed. 

Booth, Osteen, Upchurch and Fish and W. D. Sabiston, Jr., by W .  
D. Sabiston, Jr., for movant Love. 

Smith, Moore, Smith, Schell & Hunter by MciVeill Smith and Rich- 
mon G. Bernhardt, Jr., for respondent appellees. 

RODMAN, J. The fact tha t  defendants were adjudged bankrupts 
within four months from the date the amount owing and the liens se- 
curing payment were judicially declared did not impair plaintiff's lien. 
Sec. 67b of the National Bankruptcy Act, 11 USCA 107b. What effect, 
if any, the actual possession of the property by the receiver appointed 
by the bankruptcy court had on the right of the sheriff to make a valid 
offer of sale on 20 October 1961 need not be determined since we think 
the judgment should be affirmed for the reasons hereafter stated. 

A sheriff, acting pursuant to an execution, can only sell the rights and 
estate of the judgment debtor as they existed when the lien pursuant 
to  which he acts became effective. G.S. 1-339.68 ( b ) .  Our statutes regu- 
lating such sales, G.S. 1-339.51 et. seq. contemplate a sale a t  which the 
thing sold will bring its fair value. The high bidder a t  the auction ac- 
quires no right until his bid is accepted and the sale confirmed. G.S. 
1-339.67. If competitive bidding is stifled, resulting in a bid less than 
the fair value of the property sold, the clerk may decline to confirm the 
sale. Federated Textiles v. Shirt COT. ,  206 K.C. 471, 174 S.E. 290; 
Beckloith v. Mining Co., 87 N.C. 155. 

Courts are as diligent in protecting purchasers from imposition be- 
cause of fraud or mistake as they are in protecting judgment debtors in 
similar situations. While the doctrine of caveat emptor applies to pur- 
chasers a t  execution sales, i t  does not tie the hands of R court to pre- 
vent R malifest injustice not due to the fault or neglect of the pur- 
chaser. The limitation on the rule is well illustrated in Clayton 21. 

Glover, 56 N.C. 371. There a slave n-as sold under execution. Defend- 
an t  Glover bid $1,000 for the s l a w  but refused to con~ply with his bid. 
The ..lave had defective vision. His fair value was only 5300. Thc 
slierii?'. in reporting the sale, said: "At the time of the sale, and in tho 
hear~cg  of all persons present, the undersigned made known tliat there 
was a defect in each of said slave's eyes, and called up the said slave 
so near the stand tha t  all persons present could see the said defect, 
which was patent." Glover testified that  he was not present ~vhen tho 
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announcement was made by the sheriff and had no knowledge of the 
defect. H e  sought to withdraw his bid. His  motion was denied for the 
reasol? there was no warranty of soundness. This Court reversed the 
lower court. Battle, J., said: '(The court of equity has, undoubtedly, 
the power to  set aside a judicial sale made in pursuance of its order 
whenever the owner of the property, or those who act for him, can 
show that  the price bid is inadequate, and i t  would seem tha t  in fair- 
ness, tlie court ought to have the correi-ponding power t o  relieve a pur- 
chaser whenever from fraud and mistake he has bid too much for the 
property; and such, from the authorities, we find to be the case. 
(Citing authorities) The sale being made under i ts  authority, the 
Court will see tha t  justice shall be done to both vendor and purchaser 
upon the fairest principles of equity and good conscience." 

Webster v. Haworth, 8 Cal. 21, 68 Am. Dec. 287, is factually 
similar t o  the case under consideration. There plaintiff, sheriff, brought 
suit to recover the amount bid by defendant for land sold under exe- 
cution. There one Ryer, judgment creditor a t  whose instance the sale 
was made, informed defendant tha t  his judgment was the first lien on 
the g~oper ty .  Tha t  statement TI-as not correct. Defendant bid for the 
property, re!ying upon the statement so made. Murray, C.J., said: "In 
this vicw of tlie case, i t  is immaterial whether Ryer made such repre- 
sentations, knowing them to be false, or whether he w i s  ignorant of 
the facts altogether: 1 Story's Eq. Jur. ,  sec. 193. It is sufficient if they 
were untrue, and a t  the same time a matcrial inducement to  the pur- 
chase, and tha t  the defendant acted on the faith of them, which is 
indubitably true. It is said tha t  the maxim caveat emptor applies to 
judicial sales, and tha t  the defendant cannot avail himself of the mis- 
representations of the plaintiff, as he had access to the records of the 
count:>, and might have informed hiniself on the subject. Grant tha t  
the maxim caveat emptor applies to  sheriffs' sales, i t  ha~s never been 
carriwi to the extent that such a sale could not be impeached on the 
ground of fraud or misrepresentation. The maxim only applies thus 
far, t l ia t  the purchaser is supposed to ltnow what he is buying, and does 
so a t  his oIm risk. But  this presumption map be overcome by actual 
evidence of fraud, or i t  may be shown tha t  in fact the party did not 
knox  tlie condition of the thing purchased, and was induced to buy 
upon the faith of the represcwtations inrtde by those who by their pe- 
culiar relations to the subject, were supposed to be thoroughly ac- 
quainted with it. The fact tha t  the defendant niight have examined the 
public records does not alter the case." 

T!-,e principles announced in those cases have been spplied to many 
different factual situations. ATash v. Hospital Co.. 180 K.C. 59,  104 
S.E. 83; Davis v. Keen, 142 N.C. 496; McDowell v. Simms, 41 N.C. 
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278; Woods v .  Hall, 16 N.C. 411; Smith v.  Greenlee, 13 N.C. 126; 
Hayes v. Stiger, 29 N.J. Eq. 196; Paulett v .  Peabody, 3 Neb. 196; Fish- 
er v. Hershey, 17 Hun. 370 (N.Y.) ; Masson v. Bovet, 1 Denio 69 
(N.Y.), 43 Am. Dec. 651; Veaxie v. Williams, 8 Howard 148, 12 L. ed. 
1018; Hayward v. Wemple,  136 N.Y.S. 625; Lane v.  Chantilly Corp., 
167 N.E. 578, 68 A.L.R. 653. The general subject of the doctrine of 
cavetit emptor as  applied to purchasers a t  judicial sales is the subject 
of an  annotation in 68 A.L.R. 659. 

Respondmts' bid represents the fair value of the property rights 
whick Meares was told he ~ o u l d  acquire if the high bidder. It is now 
insisted tha t  he must increase his bid by 65% ($80,000) to get what he 
was led to believe he would acquire. He was induced to  make this bid 
by statements by counsel for and with the knowledge of the judgment 
debtor. When informed the amount bid would not be applied to pay 
prior liens, he was diligent in seekins relief. H e  acquired the judgment 
undw which the sale was made. He  then directed the sheriff to  ret2urn 
the execution with the notation tha t  i t  had been withdrawn a t  his re- 
quest as  assignee of the judgment creditor. This was done. All of these 
steps were taken before the court confirmed the sale. Meares then 
sought a refund of the deposit which he had made. The  court was 
informed of the reasons which prompted respondents to  act. The cIerk, 
dubious of his authority, referred the matter t o  the judge of tha 
Superior Court. It is unnecessary to inquire n-hether the clerk lacked 
authority to  act. Unquestionably the judge of the Superior Court did 
have such au tho~i ty ,  when the clerk referred the matter to him. The 
order directing a refund of the deposit to obtain a resale discharged re- 
spondents of any obligation t o  purchase the property a t  tha t  price. 

Until t*he sale was confirmed, neither the judgment debtor nor those 
claiming under him acquired any rights by virtue of the auction. It is 
not now necessary to determine whether a judgment creditor who has 
made en upset bid causing a resale may, without the consent of the 
court, relieve himself of his obligation by ordering the execution re- 
turned "unsatisfied." The admitted facts justified the court in re- 
lieving respondents of the obligation assumed r h e n  they sought a re- 
sale. The judgment is 

Affirmed. 
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KISG v. IssvnAscE Co. 

CHARLES R. KING v. 
NATIONAL U S I O S  FIRE INSURASCE C O J I P X W .  

(Filed 11 January 1063.) 

1. Insurance S 68- 
A person has an insurable interest in the subject matter insured where 

h~ has such a relation or connection with, or concern in, such subject 
m.~ t te r  that he will drrive 1)ecnniary benefit or advantage from its 
preservation, or will suffer pecmiary loss or danlage from its destruction. 
termination, or injury by the hal~lwnil~g of the event insured against. 

2. Same-- Evidence held sufficient to  support finding tliat plaintiff had 
jnsurable interest i n  property destlSoyed by fire. 
Evidence to the effect that the owner of property advised insurer's agent 

that he 1vas giving the property in rlucsfion to his son and to change the 
insurance so as  to name his son the ~nsured,  tliat the owner thereafter 
(Led an(l the son remained in esclusive possession of the property and 
continued the insurance in force, i s  he7d sufficient to support the con- 
clusion that the son had an insurable interest in the property so as  to he 
mtitled to recover on the policy, even though the owner died leaving & 

number of children without transferring title lo the property. and in- 
surer's contention that the son wilfully misrepresented to it that he was 
the sole owner or concealed that he owned merely an undivided interest 
in the p:.opc.rty, is untenable, fraud not being pleaded and there being no 
evidence that insurer was misled, but to the contrary that it assumed the 
risk it  lntended when it  issued the policy. 

3. Appeal and  Er ror  § 41- 
The esception to the admission of evidence over objection is waived 

when thereafter the witness testifies to the same import without objection. 

4. Insurance 80- 
The knowledge of insurer's agent a t  the time of the application for a 

pclicy as  to ownership of the property is imputed to the insurer. 

5. Evidence 11- 
In a n  action on a policy of insurance by the son of the deceased owner, 

testimony of insurer's agent that prior to his death the owner directed 
him to transfer the policy to the owner's son because the owner ~ v a s  giving 
tnr? land to his son, is he ld  not precluded by G.S. 8-51. 

6 .  Appeal and Er ror  8 49- 
A judgment by the court on findings of fact will not be disturbed be- 

cause a particular finding was not supported by evidence when such find- 
ing is inimaterial to the ultimate rights of the parties, or because of I 
conclusion of the court w l k h  does not affect the result. 

APPEAL by defendant from McKinnon, J., Regular February Civil 
Term 1962 cf BRUNSWICK. 

Suit on a standard fire insurance policy. 
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Krsc v. I S S ~ R A S C E  Co. 

Pursuant to the provisions of G.S. 1-184 et.  seq. the parties waived a 
trial by jury. This is a summary of the court's essential findings of 
fact: 

Elroy King, father of plaintiff, owned in fee and mas in possession 
of a tract of land on which was situate a one-story frame dt~elling 
house. During the year 1952 Elroy King vacated the property, and 
plaintiff v e n t  into possession of it, and remained in continuous pos- 
session of ~t until 30 December 1960. SYhile plaintiff was in possession, 
he innde ?stensive repairs and improvements to the dwelling house 
thereon, and used the property adversely to all others. 

On 18 September 1956 Elroy King informed W. I?. Floyd, general 
agent for defendant, he was giving the property to his son, the plaintiff, 
and instructed him to place an endorscment on the fire insurance policy, 
which he, Elroy King, had on the dwelling house, changing the o1Yner- 
ship from him to plaintiff. Pursuant to such instructions, IT. F. Floyd 
placed an  endorsement on the policy changing the name of the owner 
from Elroy King to plaintiff. 

A short time thereafter Elroy King died without having conveyed 
the property to plaintiff. Thereafter, on 7 September 1958, defendant 
through its agent, W. F. Floyd, in consideration of the premium paid by 
plaint~ff executed and delivered to plaintiff tha t  certain policy of fire 
insurfiilce Sumber  2218996 in and by which i t  insured the dwelling 
house and the household and kitchen furniture therein against all di- 
rect loss or damage by fire in an amount not exceeding its actual cash 
valuc, or $4,000.00 on the dwelling house and $1,500.00 on the fuini- 
ture therein. (The findings of fact state the policy was introduced in 
evidence as plaintiff's Exhibit 1.  The parties stipulated i t  is not neces- 
sary on this appeal to set forth the policy in the record, for the reason 
that  i t  is a Standard Fire Insurance Policy for North Carolina, as set 
forth In G.S. 58-176.) 

At the time W. F .  Floyd, defendant's agent, issued the policy he knew 
Elroy King had toId him he was giving the property to plaintiff, and 
knew Elroy King was dead, but he made no inquiry to learn as  to 
whether or not Elroy Kind had conveyed the property to plaintiff, and, 
under such circumstances, collected from plantiff the premium due on 
the policy covering a period of three years, and issued to him the policy 
here. Thereafter, on 30 December 1960, and within the period covered 
by the policy, the dwelling house and its contents insured by the policy 
were destroyed by fire. When destroyed by fire, the dwelling house was 
valued a t  $5,000.00, and the furniture therein was valued in excess of 
$1,500.00. Plaintiff gave defendant notice of the loss of the insured 
property bv fire, and duly and properly filed proof of claim within ap t  
time. Plaintiff instituted this suit on 7 September 1961. 
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Plaintiff has had the exclusive use, possession, and enjoyment of the 
dwelling house and property under claim of right from 18 September 
1956, and was the beneficial and equitable owner of it, and was the un- 
conditional and sole owner of it, without assertion of adverse title by 
any other persons. 

Bawd on the facts found the court concluded tha t  plaintiff was ('the 
beneficial and equitable, unconditional sole owner" of t6he property, 
and tha t  defendant is indebted to him in the sum of $4,000.00 for the  
destruction of the  dwelling house by fire, and in the sum of $1,500.00 
for the destruction by fire of the furniture therein, with interest from 
30 De:ember 1960 until paid. 

Whereupon, the court adjudged and decreed tha t  plaintiff have and 
recover from defendant the sum of $5,500.00, n-ith interest until paid. 

From the judgment, defendant appeals. 

Kirby Szd l i van  for d e f e n d a n t  appel lant .  
S .  B. Frinlc for plaintiff appellee. 

PARKER, J. Defendant in its answer lnade the following admissions: 
One. "On or about September 7, 1958, the defendant, through i t  duly 
appointed and constituted agent, Floyd Barkley Agency, Whiteville, 
North Carolina, made, executed and delivered to the plaintiff tha t  cer- 
tain policy of fire insurance, being Policy Number 2218996, wherein 
and whereby said defendant insured the plaintiff's interest in a dwell- 
ing house nnd household and kitchen furniture* * * from all direct 
loss or damage by fire* * *in an amount not exceeding actual cash 
value of the property a t  the time of loss, and not in excess of $4,000.00 
on thc dwelling, and $1,500.00 on the household and kitchen furniture 
therein, nor in any event for more than the interest of the insured 
therein, for a period of three years from September 7, 1958 to  Septem- 
ber 7, 1961." Two. "On December 30, 1960, a dwelling house located 
on land substantially as described in paragraph 6 of the complaint 
and the household and kitchen furniture therein, were destroyed and 
rendered worthless by fire." * *The dwelling house* * "at the time of 
the loss and destruction thereof was valued a t  approximately $5,000.00, 
and t!?at the household and kitchen furniture in said dwelling a t  the 
time oi the loss and destruction thereof was valued .at approximately 
$1,500.00.* * *The defendant has not paid any sum to the plaintiff." 

I n  general, i t  is well-settled law tha t  a person has an  insurable in- 
terest in the subject matter insured where 11e has such a relation or 
connection with, or concern in, such subject matter tha t  he will derive 
pecumary benefit or advantage from its preservation, or will suffer 
pecumary loss or damage from its destruction, termination, or injury 
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by thc happening of the event insured against. Grabbs v. Irzsurance Co., 
125 N.C. 389, 34 S.E. 503; Gerringer v. Insurance Co., 133 N.C. 407, 
45 S E. 773; Butts v. Sullzvan, 182 K.C. 129, 108 S.E. 511; Shores v. 
Rabon, 251 N.C. 790, 794, 112 S.E. 2d 556, 559; Harrison v. Fortlage, 
161 U.S. 57, 40 L. Ed. GlG; 44 C.J.S., Insurance, sec. 175, p. 870. 

Thid Court said in Houck v. Insurcznce Co., 198 N.C. 303, 151 S.E. 
628: "It lias been held by this Court tha t  a person o~vning only an 
equitable interest in prope~ky has an interest therein which is insurable 
againkt loss or damage by fire. Gerringer v. Ins. Co., 133 N.C. 407, 45 
S.E. 773." I n  the Gerringer case the agent of the company knew tha t  
i t  was an  equitable interest. 

We do not have before us fire insurance policy Number 2218996 
issued by defendant to plaintiff, and n-hieh was in force on the d : ~ y  the 
propcrty insured therein was destroyed by fire. The parties stipulated 
i t  is a Standard Fire Inwrance Policy for North Carolina, as set forth 
in G.S. 58-176, and such a policy, according to G.S. 58-176, provides, 
"this Company* * *does insure-blank space for name of insured- 
" * "to the extent of tlle actual cash value of the property a t  the time of 
loss* * *, nor in any event for more than the interest of the insured 
against all direct loss by fire* * *." 

Plsintiff offered evidence: defendant did not. Defendant assigns as 
error the denial by the court of its motion for judgment of conipulsory 
nonsuit made a t  tlle close of plaintiff's evidence. 

Plaintiff testified: " N y  father died in 1956. Elroy King left eur- 
vivinc! him heirs a t  law. He  left a widow, Smithy King. H e  left six 
children. I am the oldest.' " *I  have three brothers and sisters under 
21 yeurs of age." 

Defcndant contends its motion for judgment of nonsuit should have 
been allowed for the reason tha t  plaintiff n-ilfully misrepresented to  i t  
tha t  he was the sole olmer of the dwelling house, or concealed from i t  
that  he owned merely a one-sixth interest therein, subject to the 
~1-idor7's d o w r .  This contention is untenable. First, defendant has not 
plcndeJ fraud as a defen,-c to the action upon the policy, 29A Am. Jar . ,  
Insurance, sec. 1531, and second, there is no evidence of fraud. The 
couit jrropcrly overruled the defendant's motion for judgment of non- 
suit. 

Ba,nd on the facts found by the trial court, and the admissions in 
defcrL~lnntVs msn-er, i t  iz nlanifest tha t  plaintiff is entltled to recover 
from ciefendnnt on his policy of fire insurance the sum of 81,500 00 for 
the completc destruction of his household and kitchen furniture by fire 
on 30 December 1960. 

W. F. Floyd, a witness for plaintiff, testified: "On September 7 ,  
1958, I issued a renewal insurance policy on the property in question. 
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I h a x  a copy of tha t  policy with me. Tha t  policy is No. 2218996 of 
the Xational Union Flre Insurance Company. I was their duly consti- 
tuted and appointed agent a t  tha t  tiine." He was then asked: T h a t  
information did you have of the on-nership of this property before 
you insured it?" A. "I was notified so~netiine prior to September 17, 
1956, by the owner a t  tha t  time, Elroy King." Defendant objected, tho 
objection was overruled, and defendant excepted. Then the witness 
continued: "I was notified by Elroy King to  transfer the policy over 
t o  his son Charles King; he said, 'I am giring that  place to him' ". De- 
fendant assigns the admission of this evidence over its objection as 
error, contending i t  is hearsay and irre!evant. 

Inmediately thereafter, ITT, F. Floyd testified without objection: "I 
transferred the policy a t  tha t  time, from Elroy King t o  the plaintiff. 
I did co t  make any further inquiry to ascertain whether or not tha t  
had heen done nrhen I issued the policy on September 7, 1958. I n  
other words, I issued this policy on September 7, 1958, according to  
inforniation from Elroy King tha t  he was giving him the property. I 
made no investigation or anything to determine whether or not this 
had been done. I knew tha t  Mr.  King was living there and I knew tha t  
he pajd the premiums to me after 1936. After I issued the policy, hlr. 
King paid the premiums." 

Plaintiff testified: "I purchased this insurance from Mr. Bill Floyd 
and have paid the premium." 

The challenged testimony of W. F. Floyd explains why the name 
of the insured in the fire insurance policy then in force was changed in 
1956 from Elroy King to plaintiff and why plaintiff was named as the 
sole insured in the policy upon which this suit is brought. There is no 
allegation in thc answer tha t  there was m y  fraud or collusion between 
the insured or E k o y  King and defendant's agent, TI7. 3'. Floyd, nor is 
there m y  evidence of such in the record. Such being the case, the 
k n o ~ l e d g e  of W, F. Floyd of the state of plaintiff's interest in the in- 
sured dx-elling house, acting within the scope of the powers entrusted 
to hi111 by defendant, is imputed to  the company. Insurance Co. v. 
Grady, 185 N.C. 348, 117 S.E. 289. G.S. 8-51 does not prohibit the 
admission of this evidence. Peek v. Shook, 233 K.C. 259, 63 S.E. 2d 542. 
It is our opinion this challenged evidence is relevant and competent, 
and the court properly admitted it. 

I n  Home Ins. Co. v. JPendenlzall, 164 Ill. 4%. 45 N.E. 1078, 36 L.R.A. 
374, tae  Court held tha t  a son placed in posscqsion of land, on which 
was situate two dwelling houses, by his father who bought i t  for him, 
and who tells hiin he has made a will devising i t  to him, has an insur- 
able interest in the two dwelling houses, although the father bought the 
land a t  a master's sale in partition, and the master's deed has not yet 
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been issued to him because the time for confirmation of the report 
has not elapsed. 

When tlie fire insurance policy here was issued, and prior thereto, 
and a t  the time the dwelling house was destroyed by fire, plaintiff 
 as iq the use and enjoyment of this dwelling house under claim of 
riglit. There is nothing in the record to show an assertion of title to the 
dwelling house by another or others. Plaintiff derived pecuniary benefit 
or advantage while i t  existed, and suffered pecuniary loss or damage by 
its destruction by fire. It is manifest he had an insurable interest in 
the dwelling house. I n  issuing the policy sued on, defendant has not 
been :tiisled, and i t  assumed tlie risk i t  intended when i t  issued this 
policy. 

I n  Grnbbs v. Insurance Co., supra, the Court said: 

"In the wll-considered case of Berry v. Ins. Co., 132 N.Y. 49, 
the Court says: 'The rule is well settled tha t  i t  is not necessary 
to supnort an insurance tha t  the assured should have an interest, 
legal or equitable, in the property destroyed. It is enough if he 
is so situated x-ith reference to i t  that he would be liable to loss 
if i t  is destroyed or injured by the peril insured against.' I n  this 
ccse the Iegsl title to the property was in the son of the assured, 
with whom the assured had a verbal agreement whereby he was 
to occupy the premises during his life, and in consideration there- 
of to keep the building insured and in repair, and to pay the 
taxes. It was held tha t  the insured could recover even if his 
verbal agreement with his son were void." 

Thi.5 Court said in Roberts v. Insurance Company, 212 N.C. 1, 192 
S.E. 873: 

"It is held by courts of recognized authority, and our own de- 
~icions  point in the same direction, tha t  where one is in the ex- 
clu.sive use and enjoyment of the entire estate, under claim of 
rizht, without assertion of adverse title by another, his interest 
is properly described as sole and unconditional ownership, with- 
in the nieming of a policy of insurance containing such pr3- 
xlsion, although his title nlay be defective in some particular. 
Xodlin v. Ins. Co., supra (131 S . C .  33, 65 S.E. 605) ; Jordan v. 
Ins. Co., 151 S . C .  341, 66 S.E. 206; Lnncaster v. Ins. Co., 153 
K.C. 285, 69 S.E. 214; TYestern A s s u ~ .  Co. v. Hughes, 179 Olila. 
234, 66 Pnc. (2d) 1036; 14 R.C.L. 1032, e t  seq. See annotation, 
L.R.A., 1918 E, 375. 

"In Hankins v. Williamsburg City Fire Ins. Co., 96 Kan. 706, 
153 Pac. 491, L.R.A. 1918 E, 373, Ann. Cas., 1918 C, 135, i t  was 
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held (as  stated in syllabus, which accurately digests opinion) : 'A 
fire insurance policy upon a building, containing a stipulation tha t  
the policy "shall be void . . . if tlie interest of the insured be other 
then unconditional and sole ownership," is not invalidated because 
of an outstanding naked legal titlo in another where the insured 
has  the equitable title, the entire beneficial ownership of the prop- 
erty, and is in undisputed possession of the same.' 

"Again, in American Basket Co. v. Farmville Ins. Co., 1 Fed. 
Cas. No. 2!10, p. 616, i t  appeared that  the beneficial title was in 
the insured, a foreign corporation, but tha t  the legal title was 
carried in the name of one of its officers because of a stjatute for- 
bidding the ownership of realty by a foreign corporation: Held, 
tlie requirement of 'entire, unqualified, and sole' ownership for in- 
sured's 'own use and benefit' satisfied, notwithstanding naked 
!egal title in another." 

The Roberts case was decided a t  the Fall Term 1937. A t  tha t  time 
the Standard Fire Insurance Policy for hTorth Carolina as prescribed 
by C.S. 6137 required on the part  of the insured "unconditional and 
sole imnership." The General Assembly a t  its 1945 Session, Chapter 
378, amended the form of the Standard Fire Insurance Policy for North 
Caroljna by extinguishing the requirement of "unconditional and sole 
o ~ ~ n e r s h i p "  and such a policy non- requires only tha t  the insurance shall 
be not "in any event for more than the interest of the insured." G.S. 
56-176, as amended. 

There is nothing in the record to show what was done with Elroy 
King's estate after his death in 1956, prior to the issuance of the policy 
here sued upon, or since. Based upon the crucial facts found by Judge 
McKirmon, as against defendant, i t  seems proper to  say plaintiff was 
the sole, beneficinl and equitable owner of the dwelling house ~vhen the 
policy was issued and when i t  ~ v a s  dcstroyed by fire. Such, i t  seems, was 
plaintiff's understanding  hen he took out the insurance and paid the 
premium, snd he alone, so far as  the record shows, has suffered low 
by its destruction, and defcndant has not been deceived. 

Houclc v. Insurance Co., szipra, is diqtinguishable. Evidence offered 
by the plaintiffs tended to slion. tha t  a t  the time the policy lyas issued 
to AT. F. Houck and a t  the time it was subsequently transferred from 
him t o  11. Y. Houcli, the said N. F. Houc~k informed the agent of the 
defendant conlpnny of the true conditions of the title to said land and 
houst, and requested said agent to issue a policy which would protect 
all persons who were interested in said house, in the event tlie >:me 
should be destroyed or danmged by fire 
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Ingold v. Assurance Co., 230 N.C. 142, 52 S.E. 2d 366, is also dis- 
tinguishable. I n  tha t  case the lessor and lessee were jointly insured in a 
fire policy. 

Defendant assigns as error tha t  the finding of fact to  the effect 
that  while plaintiff mas in possession he made extensive repairs and im- 
provements to the dwelling house is not supported by the evidence. 
This iissignment of error is good, but i t  is not prejudicial, because the 
recovery for the destruction of the dwelling house by fire mas $4,000.00, 
and d e f e n d ~ n t  admits in its answer "the dwelling house* * *at the time 
of the loss and destruction thereof was valued a t  approximately 
$5,00!l.00." 

Defendant assigns as error the judge's finding to the effect that  
plaintiff used the property adversely to  all others, for the reason i t  is 
not snpported by the evidence. This is not a finding of fact, but  a con- 
clusion. This conclusion does not seem prejudicial, for plaintiff to re- 
cover here is not required to show legal title absolutely good against 
the world. Houclc v. Insurance Co., supra; Roberts v. Insurance Co., 
supra. 

Defendant's assignments of error are overruled. Based upon the 
crucial findings of fact, which are supported by competent evidence, 
and ilpon the admissions in defendant's answer, Judge McKinnon 
properly entered judgment tha t  plaintiff should recover from defendant 
on his fire insurance policy for the complete destruction of the dwelling 
house by fire the sum of $4,000.00. 

The judgment below is 
AErmed. 

MOORE, J., dissents. 
RODMAX, J., concurs in result. 

ISTERNATTONAL P A P E R  COMPANY v. 
JIANLEY JACOBS AND WIFE, GENEVA JACOBS. 

(Filed 11 January 1963.) 

1. Trespass to Try Title 5 8- 
I t  is not sufficient for plaintiff, in an action for trespass in which title 

t o  a specific area is in dispute, to introduce evidence of good paper title, 
b1,;t he must show also that  the area claimed is embraced within the 
descriptions in his instruments. 

2. Trespass to Try Title § 5- 
Where plaintiff introduces some evidence that the disputed area was 

embraced within the description in the instruments constituting his chain 
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of title, the question is properly submitted to the jury, and the jury's 
negative answer to the issue is conclusive in the absence of error of law. 

Where plaintiff claims under good paper title and also that it had ob- 
tained title by adrerse possession, instructions that plaintiff had shon-n 
a good paper title, and further that plaintiff's instrunlents constituted 
cclor of title, with a correct definition of color of title, are  not erroneour 
a- inferring that plaintiff's instrunlents were in fact defective, since if 
the descriptions in plaintiff's instruments do not embrace the area I11 

dispute, as  to such area they could be only color of title. 

4. Adverse Possession 5 23- 
Evidence of defendants' actual hostile, open, and notorious adverse 

p~ssession of the area in dispute by tllemselves and those in privity wilh 
them, in subjecting the land to its reasonable uses in the character of 
ovmer, lleld sufficient to take the issue to the jury. 

5. Adverse Possession Fj G- 

The possession of the ancestor may be tacked to the possession of the 
hc~ir where there is no hiatus or interruption in the possession. 

The posswsion of the husband of an heir and the possession of a 
n;~clo~ver of an heir, when not adrerse to the heir but in recognition of the 
heir's right, inures to the benefit of subsequent heirs and prevents a 
hiatus, since their possession is in privity with them. 

APPEAL by plaintiff from hlcKinnon, J., March 1962 Term of 
BLADIN. 

This action was begun 8 M a y  1957 to determine ownership of a tract 
of land in Bladen County on which defendant had cut timber. Plain- 
tiff alleges i t  is the owner of 4924 acres conveyed to i t  on 20 June 
1949 by West Virginia Pulp & Paper Co., and tha t  the timber cut 
was worth $300. It prays tha t  i t  be adjudged the owner of the land 
specifically described in the complaint and for $600 for the trespass. 

Defendants denied the allegations of ownership and trespass. Ad- 
ditionally defendants asserted ownership of a tract containing 126 
acres conveyed to them by Rena Graham Freeman e t  al. by deed dated 
29 March 1957. 

The couri, to determine the controversy, submitted four issues, an- 
swered by the jury as  follows: 

''1. IS the plaintiff the owner of the lands described in the Complaint, 
and entitled to the immediate possession of same, excluding Church lot? 

"ANSWER: NO. 
"2. Did the defendant, Manley Jacobs, trespass upon the lands of the 

plaintiff and cut and remove therefrom, as  alleged in the Complaint? 
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"AXSWER. NO. 
"3. V h a t  amount, if any, is plaintiff entitled to recover of the de- 

fendant, hlanley Jacobs, by reason of said trespass and cutting of 
timber? 

"ATU'SWER: NONE. 
"4. Are defendants the owners of and entitled to the immediate pos- 

session of the lands described in the Ansu-er, excluding Church lot? 
"hSSTT7ER: YES." 
Juclymeat was entered adjudging defendants owners of the land 

specifically described in the answer. P1:~intiff excepted and appealed. 

C l n r k ,  C l a r k  & G r a d y  for plaintiff appel lant .  
Hes ter  a n d  Hes ter  and  J .  B. E u r e  b y  W o r t h  H .  H e s t e r  for d e f e n d a n t  

appellees.  

Rorixm, J. Notwithstanding plaintiff's allegation tha t  i t  owned 
4924 :lcres and defendants' denial of tha t  allegation, the parties a t  the 
trial narroi~ed the dispute to the question of ownership of the land 
speciScally described in the answer. 

Plaintiff, to recover, had the burden of establishing it owned this 
area. Unless some error was made in the trial relating to plaintiff's 
title, errors, if any, with respect to defendants' title would not seem 
prejudicial. Nevertheless, we have considered each of the exceptions 
enurnrated in plaintiff's brief. 

Plaintiff contends i t  has established good title to the area in dis- 
pute by paper title or by adverse p~s~session for the requisite period 
of time. 

To  support its claim of paper title, i t  offered a grant dated 3 Decem- 
ber 1806 for 200 acres to Shadrick Jacobs. It then offered sundry deeds 
whicl~ i t  contends vested title to this 200 acres in Eric Norden; a deed 
from Norden to Cooper River Timber Corporation dated 18 February 
1931 for 4924 acres as described in the complaint; a deed from Cooper 
River Timber Corporation to West Virginia Pulp & Paper Co., dated 
19 Suvem'ner 1935, describing 6811 acres, n-hich includes the 4924 
acres conveyed by Norden to Cooper River Timber Corporation; and 
a deefi from West Virginia Pulp & Paper Co, to plaintiff for the 
identical 4924 acres described in the complaint. 

TT'hcre title to a specific area is in dispute, o~vnership is not es- 
tablislled by merely offering a grant for a larger area and subsequent 
conveyances transferring the title of the patentee to claimant. Claimant 
must go further and show the area claimed lies within the area de- 
scribed in the grant and subsequent conveyances. D a y  z!. Godwi?~, post, 
465. 



442 IS  T H E  SUPREAIE COURT. [258 

Here defendants maintained throughout the trial t h a t  the Jacobs 
grant and the deeds under which Korden asserted title did not cover 
the land in controversy. Their evidence tended to show that  when 
Nordcn had the 4924 acres surveyed, he excluded tlie lands claimed by 
defendants. 

It rnay be doubted if the description in some of the instrumentls un- 
der which plaintiff asserts title are adequate to convey anything, Mas- 
sey v Belisle, 24 N.C. 170, Mann v .  Taylor, 49 N.C. 272, but the court 
nevertlieless treated the instruments as  legally sufficient and specifically 
chargcd the jury tha t  plaintiff had good title to the land if in fact 
the d:sputed area mas within the boundaries given in those instru- 
ments. Since the jury ans~vered tlie first issue "no," the jury neces- 
sarily concluded the descriptions in the deed under which Norden 
claimcd did not embrace the land in controversy. 

Pla:ntiffls witnesses fixed the location of the lines of the deed by 
Norden and the subsequent conveyances so as to embrace the land in 
dispdte; but it offeied no witness who testified to having surveyed the 
boundaries set out in the several deeds under which Korden claimed. 
It did not attempt to establish any of the corners called for in those 
instruqents. Tlie surveyor testified he merely plotted the lines on his 
map If i t  be conceded there was any competent evidence locating the 
lands described in the deeds under ~vllich Sorden claimed, D a y  v. 
Godwin, supra, the question of location was properly left to the jury. 

Pla~ntiff did not rely solely on its paper title. Tlie court charged the 
jury: "I instruct you tha t  under the law an instrument constitutes 
color of title if i t  purports to be a conveyance of title and is defective 
or void for niattcrs outside the record, and if one takes a deed which 
p u l p c ~  ts to describe a tract of land ~vhich reasons outside of the record 
is defective or which fails to connect w ~ t h  a good title, and if a person 
holds the land described in tha t  deed under the deed in question then I 
instruct you tha t  such a deed is color of title, although not true title in 
itself. If a person has such a deed of record then adverse possession is 
not required for more than seven years and he may perfect title to tha t  
land by adverse possession under color of title for tha t  period. I instruct 
you tha t  the deeds offered from Eric Piorden to Cooper River Timber 
Company ?.rid from Cooper River Timber Company to  West Virginia 
Pulp & Paper Company and from West T'irginia Pulp & Paper Com- 
pany to the plaintiff are such instruments as constitute color of title 
within the meaning of this law." 

Plaintiff assigns the quoted portion of the charge as error. It argues 
tha t  the jury should infer from this charge tha t  the instruments under 
which Nordan claimed were in fact defective and conveyed no title. 
The contention is without merit. The court had previously expressly 
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told the jury tha t  plaintiff had good paper titIe if the deeds under which 
Norden claimed covered the land in controxmy.  This niade i t  nccez- 
sary for hi111 to dram a distinction between good paper title and title 
acquired by adverse possession under color and to  explain the meaning 
of color of title. H e  not only defined color but specifically told the jury 
the Norden and subsequent deeds were color of title. They could not be 
more than color i f  the deeds to Sorden did not cover the disputed area. 

The court told the jury in language not subject to misinterpretation 
t o  an,vcr the first issue in the affirmative (1) if the conveyances to 
Norden covered the land in controversy; or ( 2 )  if these instruments did 
not mlbrace the land in controversy, the anslver would, nevertheless, 
be "yes" ~f plaintiff or its predecewor5 in title, West Virglnia Pulp 8: 
Paper Co. or Cooper R ~ v e r  Timber. Corporation, had seven years' 
continuous possession, because the conveyances to them were color of 
title. 

TI):: court defined the term "possession" and informed the jury tha t  
posses-ion of any part  of the area described in the color would be eon- 
structjrely extended to the outer boundaries of tlie color except for such 
part, if any as might be in the actual possession of another. Plaintiff 
does not challenge tlie correctness of these portions of the  charge re- 
latins: l o  its title. 

Defendants make no pretense of having a good paper title or title 
by possession under color. They say their grantors and those in 
privity with them have been in actual possession for more than txenty 
years, which possession has been both continuous and exclusive under 
a claim of right. Their evidence is sufficient for a jury to  find these 
facts: Eli Jacobs, prior to 1900, pointed out the boundaries of the land 
claimed by him. These boundaries were indicated by old marked trees. 
The boundaries of the tract claimed were obvious. When Norden sur- 
veyed his land, he placed concrete nionuments a t  the corners claimed 
by Jacobs but did not claim the land in controversy. Eli Jacobs had a 
child, Susannah, mho married Bill Graham. They had two children, 
Rena. ~ 1 1 0  nlarried TT. J. Freeman, and Lonnie, who married D. J. 
Jacob.. (The record does not disclose dates of death of Eli Jacobs, 
Susanna11 Graham, or Bill Graham, husband of Susannah.) Lonnie, 
wife uf D. J. ,Jacobs, is still living. D. J .  Jacobs, one of defendants' 
grantors, testified: "During the time Eli Jacobs was alive he was in 
possession of this tract of land that  is in dispute. After his death Bill 
Graham and the heirs were in posseqsion of it. Tha t  iq the same Bill 
Graham tha t  I said married Eli Jacobs' daughter. William Graham 
and Si:sannah Graham are both dead. Susannah died first; he died 
later on. . After Susannah Graham died Bill Graham n7as in posses- 
sion of this tract of land. After Bill Graham died his heirs were in pos- 
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session. . . .Since the death of Bill Graham and up until tdhe present 
time ITr. J .  (Freeman) and the heirs have been in possession of this 
tract of land. Bill Graham's heirs." He  testified he started working on 
the lcnd as  early as 1901. Other portions of his testimony place Eli 
Jacobs in possession as early a s  1893. W. J. Freeman testified he tool< 
possession in 1900. 

Witnesses testified tha t  those claiming under Eli Jacobs had planted 
tobacco beds on the land for several years, had cut crossties and tini- 
ber, had a sawmill on the land, and had otherwise utilized the land 
a s  any owner would. These various acts of possession, according to  the 
testimcmy, extended to the outer boundaries. Defendants' assertion of 
title was well known in the community. It was reputed to be their 
land. This possession had been continuous a t  least from 1900 or there- 
abouta until Jacobs, Freeman, and their wives, children of Susannah 
Graham and grandchildren of Eli Jacobs, conveyed to defendants. 

Thc court properly refused to direct a verdict in plaintiff's favor 
or to nonsuit defendants' claim for affirmative relief. The evidence rras 
sufficient to permit the jury to find that defendants' grantors and those 
in privity with them had had actual possesion of the disputed area 
for more than twenty consecutive years-a possession marked by visi- 
ble lines and boundaries, notorious and adverse to all others. 

To establish possession for the requisite twenty years, i t  mas, as the 
court charged, permissible t o  tie the possession of an ancestor to  tha t  
of the heir when there was no hiatus or interruption in the posseslsion. 
As said by Johnson, J . ,  in Newkirk  v. Porter, 237 N.C. 115 (120), 74 
S.E. 2J 235: ". . .the adverse possession of an  ancestor may be cast by 
descent upon his heirs and tacked to their possession for the purpose 
of shon-ing title by adverse possession." Alexander v. Gibbon, 118 N.C. 
796; Atwell v. Shook, 133 N.C. 387; Ramsey v. Ranzsey, 224 N.C. 110, 
29 S V. 2d 340; LockLear v. Oxendine, 233 K.C. 710, 65 S.E. 2d 673; 
Williams v. Robertson, 235 N.C. 478, 70 S.E. 2d 692; Taylor v. Scott ,  
255 N.C. 484,122 S.E. 2d 57. 

Pla!ntiff contends the evidence is not sufficient to establish twenty 
years contir.uous possession by defendants' grantors. This contention 
is b x e d  on the assertion there was no privity between Bill Graham 
and !lis father-in-law, Eli Jacobs, nor was there privity between W. J. 
Freeman and D. J. Jacobs and their mother-in-law, Susanna11 Graham. 
The contention ~ o u l d  merit consideration if i t  appeared the husbands 
were claiming adversely to their respect'ive wives, since i t  does not 
affirmatively appear tha t  the wives had physical possession of the 
land; but the evidence does not show tha t  tube sons-in-law were claim- 
ing adversely to their spouses. Freeman's testimony, ((1 came into pos- 
sessiou of land by marriage in 1900," a t  least carries the implication 
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tha t  he was acting in behalf of his wife and not adversely to  her. Nor 
was Rill Graham's possession adverse to the estate of his deceased 
wife. He  was tenant by curtesy consummate and entitled to possession. 
Stockton v. Maney, 212 N.C. 231, 193 S.E. 137; 15 Am. Jur.  270. His 
possession inured to the benefit of his and Susannah's ohildren. Ramsey 
v. Ramsey, supra. 

W~ia have examined carefully each of the assignments on which 
plaintiff relies. We find no prejudicial error. The learned trial judge 
clearly and accurately stated the law which the jury should apply 
as  they might find the facts on the conflicting testimony. The jury has 
resolved this conflict adversely to plaintiff. We have no authority 
to  revlem its determination of the factual questions. 

N3. error. 

C. H. RUSN v. MARJORIE D. B U S S .  

(Filed 11 J a n u a r ~  1063.) 

Divorce and Alimony § 22; Habeas Corpus fj 3- 

Where both the husband's suit  for divorce from bed and board, G.S. 
50-7, and the wife's cross action for alimony without divorce, G.S. 50-16, 
put in issue the right to the custody and support of the minor son of the 
marriage, and both the action and cross action are properly diqmiswd u p o ? ~  
the verdict of the jury, the court in its equity jurisdiction nlny procred to 
hear evidence and determine the question of custody and support of the 
c:iild, and need not remit the parties to proceedings in 7 ~ a b e a s  corpus. 
G.S. 17-30.1. 

APPEAL by plaintiff from Clark (Edward B.), S.J., April 1962 Term 
of DK-RHA~I.  

Suit for divorce from bed and board and for a determination of the 
proper custody of a thirteen-year-old son born of the marriage b e t ' ~ ~ e c n  
the p:) rties. G.S. 50-7. 

Defendant in her answer denied the material allegations of the com- 
plaint, asked for the custody of their son, and set up a cross action 
praying for reasonable subsistence for herself and their son and 
counsrl fees. G.S. 50-16. 

On 21  October 1959, Judge C. W. Hall  presiding over the superior 
court of Durham County entered an  order awarding defendant sub- 
sistence for support of herself and their son and counsel fees pendente 
lite. For subsistence for defendant and the son of the parties Judge 
Hall decreed tha t  defendant shall have the exclusive use and posses- 
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sion of the house in which she is now living loclated a t  1613 Bunn 
Terrace, tha t  plaintiff shall pay all reasonable expenses, including 
utilitieq for the upkeep of the house, and shall pay into the office of 
the Durhaix County Welfare Department for the use and benefit of 
defendant snd their minor son the sum of 825.00 per week. Judge Hall 
found as a fact that  i t  is for the best interests of the son of the  parties 
tha t  he remain in the custody of defendant pending the final determi- 
nation of the suit, and a ~ ~ a r c l e d  her hi5 custody, but provided for rea- 
sonable hours and times of visitation by plaintiff. Plaintiff did not ob- 
ject to Judge Hall's order, and did not appeal therefrom. 

When the suit came on to be heard before Judge Clark a t  the April 
1962 Term, the following issues were submitted to the jury and an- 
swered as indicated: 

"1. Were the plaintiff and the defendant lawfully married as 
alleged in the con~plaint? 

"Answer: Yes. 
"2. H a s  the plaintiff 01 the defendant been a bona fide resident 

G C  the State of Xorth Carolina for six months next preceding the 
h17inging of this action? 

('Answer: Yes. 
''3. Has  the defendant without adequate provocation offered 

such indignities to the person of the plaintiff a s  to render his con- 
6ition irltolerable and life burdensome, as alleged in the complaint? 

('Answer: NO. 
"4. H a s  the plaintiff without adequate provocation offered such 

indignities to the person of the defendant as to render her con- 
dition intolerable and life burdensome, as  alleged in the Answer? 

"Answer : No. 
"5. Has the plaintiff separated himself from his wife and failed 

to  provide her and the child of the marriage with necessary sub- 
s~etence according to his means and condition in life? 

"Answer : No." 
After the jury's verdict was returned, Judge Clark entered into a 

hearing in respect to the custody and support of the son of the parties, 
who then was sixteen years of age. 

Judge Clark entered judgment dismissing plaintiff's action and de- 
fend~rl t ' s  cross action for alimony without divorce, granting custody of 
tthe son of the parties to defendant, ~ i t h  rights of visitation by plantiff, 
ciecreeing plaintiff shall pay into the office of the Durham County Wel- 
fare Department $25.00 a ~ ~ e e k  for the support of his rninor son. and his 
son and defendant shall have the use and possession of the dwelling 
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house a t  1613 Bunn Terrace, and plaintiff shall pay all reasonable ex- 
penses, including utilities, connected with the maintenance of the d ~ e l l -  
ing house, and shall pay defenda~t ' s  counsel a substantial fee. 

From the judgment, plaintiff appeals. 

W a d e  H .  Penny ,  Jr. for plaintiff appellant. 
Brgant ,  Lipton,  Bryan t  & Batt le  b y  F .  Gordon Batt le  and Alfred S. 

Bryan t  for de fendant  appellee. 

PARKER, J. Plaintiff has one assignment of error: "Based on the 
issues subnitted to and as found by the jury, the judgment signed and 
entered by the court in this clause is in error." Plaintiff states in  his 
brief: "The plaintiff appellant's exception to  the judgment is limited 
to  tha t  portion of the judgment which awards custody of the minor 
child of the marriage to defendant appellee, and decrees tha t  the plain- 
tiff make certain support and maintenance payments for said minor 
child." The record contains none of the evidence presented a t  the trial 
and a l  the hearing before Judge Clark. 

Plaintiff's contention is tha t  when Judge Clark in his judgment, in 
accordance ~ ~ i t h  the verdict, dismissed plaintiff's suit and defendant's 
cross action, he was without jurisdiction to enter tha t  portion of the 
judgment awarding the custody of the minor son of the parties and re- 
quiring subsistence to  be furnished by plaintiff for his benefit, and 
that  portion of his judgment is null and void. Tha t  under the law of 
this State vhen the parents of a minor child are living separate and 
apart ,  as shown by the pleadings here, the proper procedure for de- 
termining custody of a child, except as now provided by G.S. 50-16, is 
by a proceeding in the nature of a writ of habeas corpus pursuant to 
G.S. 17-39. In  support of this contention he cites I n  re JlcCormicl i ,  
240 N.C. 468, 82 S.E. 2d 406. 

G.'. 50-13 provides: "After the filing of a complaint in any action 
for d ~ r  orce, whether from the bonds of matrimony or from bed and 
boarc. both before and after final judgment therein, i t  is lawful for ths  
judgt cf the court in which such application is or mas pending to make 
such orders respecting the care, custody, tuition and maintenance of 
the minor children of the marriage as may be proper" " *." 

Therefore, when the plaintiff instituted his action for divorce from 
bed and board in the superior court of Durham County, in which he 
specifically prayed "that the court determine the proper custody for 
the aforesaid minor child of the plaintiff and defendant," that  court 
became vested in his suit with exclusive jurisdiction to enter orders 
respecting the care, custody and maintenance of this child. Cox  v. Cox,  
246 X.C. 528, 98 S.E. 2d 879. 
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Deicndant in her anslyer prayed tha t  the custody of their son be 
granted her, and tha t  an order be entered requiring plaintiff to  provide 
for him reasonable subsistence. 

G.S. 50-16, as amended, gives a mife the right to set up a n  action 
for subsistence without divorce "as a cross action in any suit for di- 
vorce, either absolute or from bed and board." This the defendant did 
here. This statute further provides: "The court may enter orders in 
a proceeding under this section relating to the support and maintenance 
of the children of the plaintiff and the defend?-nt in the same manner 
as  such orders are entered by the court in an action for divorce, irre- 
spective of what may be the rights of the wife and the husband a s  
between themselves in such proceeding." 

Thi.: Court held in In re ~IIcCorrnich~ (1954)) supra, G.S. 17-39 pro- 
vides a proceeding in the nature of habeas corpus by which a contro- 
versy respecting the custody of minor children may be determined as 
between hasband and mife, living in a state of separation without 
divorce. 

I n  the case of In ye Biggers, 226 N.C. 647, 39 S.E. 2d 805, the Court 
after stating the provisions of G.S. 17-39 said: 

"Such a proceeding is a t  Chambers, and notwithstanding the fact 
tha t  i t  is statutory, the jurisdiction of the court in the premises 
is unquestionably equitable, has long been so regarded in practice, 
and tha t  principle has not been questioned in this jurisdiction." 

G.S. 17-39.1 (enacted in 1957) provides: 
((t * * any superior court judge having authority to determine 

na t te r s  in chambers in the district may, in his discretion, issue a 
~ , r i t  of habeas corpus requiring tha t  the body of any minor child 
whose custody is in dispute be brought before him or any other 
qualified judge. Upon the return of said writ the judge may award 
the charge or custody of the child to such person, organization, 
:tgency or institution for such time, under such regulations anti 
restrictions, and with such provisions and directions, as mill, in the 
opinion of the judge, best pronlote the interest and welfare nf 
said child." 

B v  virtue of G.S. 17-39.1, "The iimrital status of parents is not now 
a factor in deternlinin~ the procedure to obtain custody of a child." 
Cleelund v. C k e l a n d ,  249 S C. 16, 105 S.E. 2d 114. 

It teems pel fectly clear tha t  Judge (Xirk, by the express provisions 
of G.S. 17-39.1, had jurisdiction and power, after the return of the 
verdict in tlle instant case, to determine matters relating to the custody 
and jlli3~0rt of the minor son of the parties here by issuing a writ of 
liab:a\ corpus, apart  from his jurisdiciion of the divorce suit, so that 
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c u s t ~ ~ i y  and maintenance of such child is and was more than a mere 
incident of the divorce proceedings. 

In  the case of Horton v. Horton, 73 Ark. 22, 86 S.W. 824, 5 Ann. Cas. 
91, the petition for divorce also asked the custody and support of the 
children. There was no cross petition. The divorce was denied, but 
custody of the children was granted to plaintiff, and an order for the 
suppol-t of the children was made. The court asked: "Can a chancery 
court,, when it denies a divorce, award custody of t3he children of the 
partiw to the suit?" I n  answering the question in the affirmative, the 
Court said : 

"This question has been ansvercd negatively in Kew 170rk and 
Georgia (Davis v. Davis, 75 S.Y. 221; Keppel v. Keppel [Ga.] 17 
S.E. 976), and clffirmatively in other states (Luck V .  Luck,  92 
Cal. 653, 28 Pac. 787; Cornelius v. Comelsus, 31 Ala. 479; 2 Kel- 
son on Marriage and Divorce, § 979; 2 Bishop on Marriage and 
Divorce, $ 1185). h learned writer on the subject of marriage and 
divorce points out that  in those States holding tha t  custody of 
children cannot be am-arded, under the divorce statute, when the 
dlvorce is denied, on habeas corpus proceedings the order could be 
made, and tha t  there is no reason why it should not be made in 
the divorce case when all the parties are before it, instead of re- 
rlitting the parties to the other remedy. Nelson on Marriage and 
Divorce, 5 979. This reasoning commends itself to the court. While 
lt looks beyond the authority of the chancery court in divorce 
s ~ ~ i t s  where no dirorce is granted to award the custody of the chil- 
dren, yet i t  cannot be questioned tha t  the chancellor of tha t  court 
i: invested with full power to award cust,ody of minor children for 
their best interests on habeas corpus proceedings. It seems idle to 
kirn ~ a r t i e s  out of court and invite them into the chancellor's 
chambers for the same relief sought in court. There is no sepn- 
ration of the family here brought about by the court in making 
t r~ i s  order. The court merely recognized and found the facts exist- 
irg,  and then made an order for the well-being of the children, pre- 
ccrving the right of each parent to  alternate custody and a t  all 
times to visitation." 

The Arkansas Supreme Court quoted from its decision in thc Horton 
case in eatenso, and followed i t  in Adams v. Adams, 224 Ark. 550, 27.1 
S.VT. 2d 771. 

The Horton case has been cited with approval in Mollring v. Moll- 
ring, 184 Io~yia 46-1, 167 N.W. 524; Jacobs V .  Jacobs, 136 Jlinn. 190, 
1 6 1  K.W. 525, L.R.A. 1917D, 971; In re Badger, 286 Mo. 139, 226 
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S.W. S36, 14 A.L.R. 286, where many cases of like import are cited; 
and in Urbach v. Urbach, 52 TATyo. 207, 73 P .  2d 933, 113 A.L.R. 889. 

I n  the case of Power v. Power, 65 N.J. Eq. 93, 97, 55 A. 111, 113, 
Vice-Chancellor Pitney, subsequently a member of the Supreme Court 
of the United States, stated: "I said a t  the hearing, and I am still of 
the opinion, notwithstanding what has been argued with so much 
power . . that i t  was competent for this court in the wife's suit t o  have 
awarded to her the custody of tha t  child . . . and refwed her the 
decree for divorce. I see no incongruity whatever betvieen the two re- 
sults in such a case, where a husband and wife are living separately, for 
one of them to sue the other for divorce, and also for the custody of the 
ohildlen, and to  fail to  get the divorce and to recover the children in 
tha t  petition." 

Stetson v. Stetson, 103 N.H. 290, 171 A. 2d 28, was a proceeding on 
libel for divorce. The superior court approved master's recommendation 
tha t  motion to dismiss libel be granted, but tha t  case be continued for 
hearing on petition for custody and support of minor children born 
of the marriage. The Court quoted RSA 458:35: "Support of Children. 
I n  cases where husband and wife are living apar t  the court, upon 
p e t i t i ~ n  of either party, may make such order as  to  the  custody and 
maintenance of the children as  justice may require; and all appropri- 
ate provisions of this chapter shall apply to such proceedings." I n  its 
opinion the Court said: 

"In the present case i t  is clear that the wife was a resident of 
thls state, tha t  she is living apart  from her husband, tha t  the 
cliildren are within the jurisdiction of this state and under RS.4 
4?6:35 the court has authority to make orders for custody and 
support of the children even though the divorce is denied or the 
proceedings temporarily halted. Annotation 151 A.L.R. 1380; 2 
Nelson. Divorce and Annulment (2d ed. 1960 supp.) s. 14.35, 
p. 220. See Walker v. Van Der  Haas, 102 N.H. 166, 169, 152 A. 
3d 612 " 

"In 27B C.J.S., Divorce, sec. 307, i t  is said: 
Where the divorce court, whether by express statute or through 

its inherent equitable powers, has the power to determine matters 
rtlating to  the custody or support of children apar t  from its juris- 
diction cjf the divorce suit, so that  custody or maintenance of the 
children of the marriage is more than a mere incident to  the  di- 
vorce proceedings, the court, although i t  denlies a divorce, may 
make such provision as i t  deems necessary for the custody and 
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maintenance of the children, and may, pursuant to such porer ,  
retain the  cause on the docket for future action with respect to  
their custody and support. 

"On the other hand, where an award of custody is incidental to 
tl;e divorce proceedings, the court, on denying a divorce, may 
make no provision for the custody or support of the children, un- 
less the case is within a statute permitting custody to be awarded 
if the facts warrant the granting of a divorce, or there are special 
circumstIances; and the attempt of the court to reserve jurisdiction 
as to the custody and maintenance of the children, while denying 
the petition for divorce, although not dimissing it, is ineffective 
to give the court such jurisdiction." 

Many cases are cited in the notes n-hich support the text. 
I n  l'iA Am. Jur., Divorce and Separation, sec. 827, i t  is said: 

"A question which frequently arises is whether the divorce 
court has jurisdiction to  award the custody of children where 
neither party is granted a decree of divorce. The authorities upon 
this question are not in accord. I n  some jurisdictions the view is 
~ n k e n  tha t  court of equity, though denying a divorce, may never- 
t!lcless make an order awarding the custody of children to  one 
of the spouses, and that,  having jurisdiction of the parties in the 
divorce proceeding, the court, in doing so, need not remit the 
parties to other proceedings. I n  other jurisdictions the power of the 
court to award the custody of the children in divorce proceedings 
is regarded as solely dependent upon the statutes, and such relief 
is regarded as entirely incident to the main relief sought and de- 
pendent alone upon the divorce proceedings. Under this rule, where 
r, divorce is denied, the court is m-ithout authority to award the 
children to either party, unless the power exists by virtue of 
~ t a t u t e s  expressly conferring it." 

Manjr cases and annotations from A.L.R., L.R.A., and Annotated Cases 
are cited in support of the text. 

The diversity of opinion as to  the power of a court which denies a 
divor:e to award custody and maintenance of a minor child born of 
the marriage is set forth in an  elaborate and scholarly opinion in 
Urbach v. Urbaclz, supra; and in Annotations in 113 A.L.R. 901 e t  
s eq . ,  2nd in 151 A.L.R. 1380; and in 2 Nelson, Divorce and AnnuI- 
ment, 2d ed., 1961 Revised Volume, sec. 15.34. I n  the Urbach case the 
Court held, as set forth in the first headnote in 113 A.L.R. 889: 
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"1. A court which has bhe poFers of a court of equity to  de- 
termine the custody of a minor, and statutory jurisdiation to 
entertain a proceeding by a wife to compel her husband to sup- 
port their minor child and to grant such order therein as  might be 
granted in a divorce suit, may make a decree in regard to the cus- 
tody and support of a child of the lnarriage in a divorce suit in 
which a divorce has been refused." 

I n  its opinion t$he Court said: 

"If the pleadings are sufficient to sustain the j u d g m e n t a s  they 
dlould be: see 33 C.J. 1139 and 34 C.J. 153-and the parties have 
litigated the points, then no good reason is perceived why they 
should be turned out of court merely t o  commence another pro- 
cceding, and thus relitigate the matter." 

The question of the custody and support of the minor son born of the 
marriage between the parties was put  a t  issue by the pleadings here. 
After the verdict was returned, Judge Clark, without any objection by 
the perties, entered into a hearing in respect to the custody and support 
of the minor son born of the marriage between the parties. According 
to aduissions in the pleadings, both plaintiff and defendant are resi- 
dents of Korth Carolina and their minor son is a resident of North 
Carolina and is within the jurisdiction of the court. We can perceive of 
no reason why Judge Clark, after the return of the verdict, should have 
turned the parties here out of court on the question of custody and 
support of their minor son, and then brought them back on a writ of 
haber.s corpus by virtue of G.S. 17-39.1 to relitigate the matter. It is 
our opinion, and we so hold, tha t  after plaintiff's suit for divorce from 
bed and board and defendant's cross action for alimony without divorce 
had b d h  been denied, Judge Clark had jurisdiction and power to enter 

the challenged portion of the judgment awarding custody of the minor 
son of the parties to defendant and providing for his maintenance and 
support,. 

Pl:.li:tiff makes no contention tha t  the amount decreed for the 
support and maintenance of his minor child is excessive .or not reason- 
able. The record contains none of the evidence heard by Judge Clark. 
The amount decreed is identical with the amount awarded by Judge 
Hall in October 1959 for subsistence of defendant and the child 
penderde Lite. According to the record, plaintiff did not object to  Judge 
Hall's order, and i t  would seem he conlplied with i t :  a t  least there is 
nothing in the record to  the contrary. I'laintiff does not contend in his 
brief tha t  the use and possession of the dwelling house located a t  1613 
Bunn Terrace by defendant and the child is a provision for the wife's 
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support. It would seein that  the defendant's use and possession of this 
house is primarily for the benefit of the minor of the parties. 

Pl3intiff1: assignment of error is overruled, and the judgment belon 
is 

Affirmed. 

STATE v. J A M E S  MONROE FOGST.  

(Filed 11 January 1063.) 

1. Criminal Lam § 38; Homicide 5 1 6  
Where defendant contends that his gun accidentally fired during play- 

ful scufling between him and deceased, testimony of a nonespert of fire- 
arms as  to experiments he made with tlie gun and that the gun could not 
be fired unless the hammer was pulled conipletely bacli and the trigger 
pulled, i s  he ld  incompetent in the absence of evidence that his experiments 
mere carried out under substantially similar circumstances as those which 
surrounded the firing of the gun when deceased mas killed. 

2. Homicide 5 5- 
3Iurdcr in the second degree is the unlawful killing of a human being 

with malice but without premeditation and deliberation. 

JInlice a s  an essential element of murder in the second degrec may be 
eitber express or i m ~ l i e d ,  and need not amount to hatred, ill-will, or spite, 
but is sufficient if there is a n  intentional taking of the life of another 
without just cause, excuse, or justification. 

4. Homicide § 20- Evidence of malice held insufficient to  be submitted 
tb t h e  jury. 

Where the sole and uncontradicted e~ idence  relating to the actual Bill- 
in: is defendant's testimony that his gun accidentally fired and that lie 
1; lled Jeceased through misadventure, testimony of declzrations there- 
tofcre made by the sixteen-year-old defendant to the effect that if cle- 
ceased n ent n-ith anyone else he would kill her. ~vliich declarations n e w  
niade under c;rcumtances disclosing the absence of anger or heated pa-- 
s i o ~  an,? amounted only to "a sort of sweetheart" talk on qocial date.;, 
is l lcld insufficient to be subnlittetl to the jury on the essential element 
of malice, even though there is e~ idence  that zhortly before tlie l;illin$ 
cleceased had dated another b o ~ ,  and tlefendant's motion to nonsuit the 
charge of murder in the second degrer should hare been allowed. 

5. Homicide § 6- 
3Ianslsughter is the unlawful Billing of a human being without in- 

teution to kill or inflict serious bodily injury, and withont malice, either 
express or implied, and with few exceptions erery unintentional Billing of 



454 IN T H E  SUPREME COURT. [258 

a human being proxilnately caused by a wanton or  reckless use of fire- 
arms amounts to inr-oluntnry manslaughter, a t  least. 

6. Homicide § 20- 

Evidence tending to show that  defendant and deceased were playfully 
sc;iftling with defendant's loaded gun when the gun accident all^ fired, 
inrlicting mortal injury, held sufficienf to be submitted to the jury on the 
qnestioa of defendant's guilt of involnntary manslaughter. 

7. Homicidc S 6;  Negligence 5 32- 
Contributory ne:liqence. a s  such, is no defense to a chnrge of man- 

slsughtcr, but defendant is entitled to  show, if he can, that  deceased met 
her death wholly as  a result of her own negligence or misconduct. 

8. Homicidc 8 10- 
Defendant haring admitted that  deceased died as  a resnlt of a vound 

from his gun, t he  admission of ten color photographs of the body of de- 
wnsed v;ould seem excessive. 

APPEAL by defendant froin Bicke t t ,  J. ,  March 1962 Regular Criminal 
Term of ALAMANCE. 

Criminal prosecution tried upon an indictment charging the defend- 
an t  with the murder of Sylvia Elaine Bull. G.S. 15-144. 

When the case was called for trial, the solicitor announced tha t  the 
State mould not insist upon a verdict of guilty of murder in the first 
degree, but would ask for a verdict of guilty of murder in the second 
degree or of manslaughter as the evidence might disclose. 

Plea: h'ot Guilty. Verdict: Guilty of murder in the second degree. 
Frcm a judgment of imprisonment, defendant appeals. 

At torney  General T .  W .  Bru ton  and Assistant  At torney  General 
James F. Bzcllock for thc State.  

Clarence Ross  and B .  F .  W o o d  for defendant  appellant. 

PARKER, J. The State's evidence presents these facts: 
On the morning of 5 January 1962 defendant, James Monroe Foust, 

a boy about sixtecn years of age, had been hunting in the woods near 
the Bull home with a 22-410 combination rifle and shotgun, with the 
rifle barrel on top and the shotgun barrel on the bottom. Sylvia 
Elaine Bull, a sixteen-year-old girl with nrhom he had been going, gave 
him this rifle and gun combination as a 1961 Christmas present. About 
noon he n-ent to the Bull home. He  knocked, was admitted by Tomaka 
Bull, and went into the "den-kitcllen" where Sylvia was asleep on a 
iitt,le bed or cot. She had on a ~vhi te  blouse and blue slacks, but no 
stocki~igs or shoes. H e  waked her up, and took a seat on the bed beside 
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her. Sylvia, Tomaka, and defendant n-ere the only persons in the liouse. 
A r n d ; ~  by the bed was playing loud. 

Tomaka was in the kitchen ~ ~ a s h i n g  dishes, and couId not see Sylvia, 
and defendant from where slie n-as. She heard them talking, but did 
not lmmv IT-hat they said. She heard no fuss between them. About half 
an 11o:lr after defendant's arrival, while she ~ v a s  trying to get milk out 
of thr  ice box, she heard a gun fire. She turned around, saw blood and a 
gun lying across the bed beside Sylvia, but did not sec the defendant. 
She ran out of the house to a neiyhhor's house across the street. 

I n  response to a call Lewis Strickland, Jr., coroner of Alamance 
Couniy, arrived a t  tlie Bull l ion~e ahout 1:20 p rn. Upon arrival lie saw 
defendant jn the front yard, n h o  told him "a girl had been shot* * " 
lie dia it, but tha t  i t  was an accident," and he carried 11im to ~vllere the 
girl ~ ~ 2 s .  The coroner found Sylvia Elainc Bull in the "den-kitchen" 
u 

lying dead on a little bed. 8hc mas stretched out full length, with her 
han& folded across her cheqt, cover partially on her, and with R 
quantity of blood around her cliin. She had a wound about one-fourth 
of an inch wide and about the-cxlglit* of an inch long in licr chin abollt 
h a l f ~ a y  b e t w e n  her right ear and thc riglit corner of her mouth. 
Sround the wound was a pon-der burn area about two inches $quare. 
There was a cigarette between her index and middle fingers which had 
burned into the flesh. H e  found the gun in the living room next to tlie 
room where Sylvia's body TTas. There n as an c ~ n p t g  qlltll 111 tlic <hot- 
gun barrel. The rifle barrel had an unfircil cartridge in it. The defend- 
an t  said "lie had moved the gun Iliin-elf from the floor I w ~ i d e  tile cot 
to  the position in which I found it." 

The coroner testified that the defendant told him this ic. ~ ~ l i a t  oc- 
curred when lie entered the Bull home: '(He   lent to where Sylvia n-as 
asleer> on the little bcd. Tha t  he x-oke her up and they started cutting 
up pkyfullv,  and slie erabbcd the gun and he snid that lie had tlie pun 
acre:- his k n e ~ ,  and that  after they began to cut up, you know, play, 
that  die gabbed  the gun and she jerked i t  bacli, and if I recall correct- 
ly, tlic first tinie this happened nothing happened, and they continurd 
plaj-i1.g and she grabbed the gun again and lie jerked i t  back and he 
said i t  went off, and he went to call the officers " ' "He later ~ t a t e d  2t 
the police department in Gibsonv~lle that he thought the gun n.nq t in-  

loaded when he went into the houce. He  snid he did not know how the 
gun fired." 

11 V. 1\Iilliknn, chief of police of Gihsonville, testified on direct 
exanjnntion as follon-s: "I nslied [defendnnt] n-hat happened and he 
stated he had been out hunting that  lniorning and come into the house 
and bat down on the side of the bed by Sylvia and got to pIaying or 
picking a t  one another, as he put it, and she grabbed for the gun on 
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two different occasions and the second time i t  went off. I asked him if 
he h2d shot the gun previously tha t  day and he said, a s  I recall, tha t  
he had shot the gun once or twice. " 'A. * Defendant stated that  the girl 
was shot with the 410 gauge barrel, and tha t  he had shot this barrel a t  
least twice tha t  morning. " * ++ He said he thought he unloaded it." De- 
fendmt  also told hlillikan the following: "He was sitting on the bed 
with her head to his left and that  he w:is sitting about half y a p s  of the 
bed mith the gun laying on his knees, about like this (indicating). He  
said he was sitting right close to  her and tha t  she took hold of the 
gun-the first time she grabbed i t  under the breach part  here, and he 
said he got i t  away from her, and she got i t  again near the end of the 
barrel, and that  is when the gun went off." 

The defendant told Millikan ''he had been dating Sylvia for a few 
months, and tha t  she had started going mith another boy by the name 
of Junior Atkinson." nfillikan asked him if he was mad about this, and 
he replied "he wasn't mad, but  he did not like it." On cross-exanlination 
Millilinn testified, "he told me tha t  he did not move the girl in any 
manner, but tha t  he opened her eye." 

Mavie Bull Wyrick, a sister of Sylvia, in response to  a call went 
home, and found there the coroner, Mil l~kan,  the defendnnt, and some 
neighbors. She testified: "I asked James what happened and he said 
he come in from hunting and he sat  down on the bed beside Sylvia 
and said Sylvia tickled him and he moved his (sic) like tha t  and hit 
the gun and i t  went off, and I said, 'What,  was the gun loaded?' I 
said, 'What did you go in the house with a loaded gun for,' and he said 
tha t  he unloaded the gun before he went in." 

RI1.s. Roy Bull, mother of Sylvia, testified in substance: She has 
known defendant since he was a little boy: his family lived in their 
community. Sylvia would spend several days a t  the time a t  the home of 
defendant's mother, would come home, and go back again. Defendant 
and Sylvia had been dating for about six months. Sylvia dated the 
Atkinson boy after Christmas. Defendant occasionally stayed with his 
relatiyes across the street from their home. 

Allci? Barbee testified for the State in substance: He lives near the 
Bull home. Defendant and Sylvia visited his home often. Sylvia ha? 
given defendant a gun for Christmas. She wanted to buy i t  back, and 
defen~lant eaid "he mould see her dead before she mould get i t  back." 
They a r g u d  with each other sometinw as kids will. They argued about 
her q h g  11-ith another boy. H e  said, "that if he couldn't have her 
nobod:r else would." 

,1I3ti,hew Atkinson, J r . ,  a witness for the State, testified he and 
Bobby Jean had double dated with Sylvia and defendant in his car. 
On one occasion Sylvia and defendant were sitting in the back seat of 
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his car in front of Bobby Jean's home. He  testified on cross-exami- 
nation: "They [defendant and Sylvia] were not arguing, just talking, 
and out of the bue sky he said, 'if you go with anybody else, I will kill 
you ' I did not know she was going with anyone else a t  the time. It was 
just ~ o r t  of sweetheart talk." 

Defendant assigns as  errors tha t  Chief hlillikan was permitted by 
the court, over his objections and exceptions, to testify as to experi- 
ments he made with the gun whose firing killed Sylvia. He  testified in 
substance: The gun had been in his possession continuously since the 
death of Sylvia. The gun could not be fired by pulling the hammer part  
way hack and turning i t  loose without pulling the trigger. The hammer 
had to be pulled back "in gauge position" before he could fire it. The 
"safety gauge" makes i t  necessary tha t  the hammer be pulled back all 
the w ~ y .  For the gun to fire i t  had to  be cocked and the trigger pulled. 
He  wed  shells of the same make as  the empty shell he found in the 
410 shotgun barrel. H e  has had no instruction or schooling to qualify 

\now as  an expert in the mechanism of a gun of this type. He  does not 1- 
the nressure needed to cause the shell to explode. 

Tliele is no other evidence in the record as to  how the safety device 
on thi.; gun operates. There is no evidence in the record as to whether 
the sefety device on the gun mas on or off when i t  fired and killed 
Sylvia, or as to  whether a t  tha t  time i t  mas cocked or not. There is no 
evidence in the record that  when ll i l l ikan made his experiments the 
gun nras in substantially the same condition as on the day  Sylvia was 
killed. Defendant's defense is tha t  the shooting of the gun resulting in 
Sylvi2's death was by accident or misadventure. In our opinion the 
experiment~l evidence given by blillikan should have been rejected, 
becaube i t  does not appear from the evidence before us tha t  his ex- 
periments n-ere carried out under substantially similar circumstances 
to thoce which surrounded the firing of the gun when Sylvia was killed. 
S. v. Phillzps, 228 N.C. 595, 46 S.E. 2d 720. 

Dei'cndant offered no evidence. 
Defendant assigns as error the denial by the court of his motion for 

judgr~ent  of involuntary nonsuit as to the charge against him of mur- 
der in the cecond degree. The court in its charge stated tha t  the jury 
could return one of three verdicts: Guilty of murder in the second 
degree, Guilty of involuntary manslaughter, or S o t  Guilty. The court 
in it. c h n r ~ e  instructed the jury in substance that  if they found from 
the el-ldence, and beyond a reasonable doubt, tha t  on 5 January 1968 
defenrinnt feloniously and intentionally shot and killed Sylvia Elaine 
Bull and that he did so with malice, as that  term had been defined to 
thelil, it n.ould be their duty to return a verdict of guilty of murder 
in the ~econd  degree. The jury convicted the defendant of murder in the 
second degree. 
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Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. S, v. Downey, 
253 N.C. 348,117 S.E. 2d 39; S. v. Crisp, 244 N.C. 407, 94 S.E. 2d 402; 
S. 2;. Eenson, 183 N.C. 795, 111 S.E. 869. 

RIalice as an  essential characteristic of the crime of murder in the 
second degree may be either express or implied. 40 C.J.S., Homicide, 
sec. 16, p. 862; 26 Am. Jur., Homicide, sec. 41, p. 185. This Court said 
in S.  v. Benson, supra: 

"Malice is not only hatred, ill-mill, or spite, a s  i t  is ordinarily 
understood-to be sure tha t  is malice-but i t  also means tha t  
;oridition of mind which prompts a person to take the life of 
another intentionally without just cause, excuse, or justification. 
S.  v. Banks, 143 hT.C. 652. It may be shown by evidence of hatred, 
ill-will, or dislike, and i t  is implied in law from the killing with a 
deadly weapon; and a pistol or a gun is a deadly weapon. S. v .  
Lane, 166 N.C. 333." 

The statements of defendant t o  the  effect tha t  if Sylvia went with 
anyone else, he would kill her, tha t  if he couldn't have her, nobody 
else would, and his arguing with her about going with another boy, 
considcred under the circumstances and in the setting when uttered, and 
in the light of all of the State's evidence, are, in our opinion, a s  a 
witness said, a "just sort of sweetheart talk" by this sixteen-year-old 
boy, and do not permit a legitimate inference tha t  defendant killed 
Sylvia with express malice, or intentionally, or with implied malice. 
The facts in respect to  the firing of the gun resulting in Sylvia's death 
rest upon statements coming from the defendant, in none of which is 
i t  said tha t  the killing was intentional, and in none of which is any- 
thing said tha t  shows or mould permit the reasonable inference tha t  the  
killing was done with malice, express or implied. Considering the evi- 
dent:: in the light most favorable to the State, there is nothing in the  
evidence to  show tha t  Sylvia mas killed with malice, either express 
or implied, and to support a verdict of guilty of murder in the second 
degree. The court committed prejudicial error in submitting the ques- 
tion of second degree murder to  the jury. 

Dofendant's assignment of error tha t  the court erred in overrulins 
his n~otion for judgment of con~pulsory nonsuit as to the charge a g a i n ~ t  
him of involuntary manslaughter is untenable. 

T k i ~  Court said in S.  2;. Hovis, 233 N.C. 359, 64 S.E. 2d 564: 

"* * *Where one engages in an unlawful and dangerous act, 
such as 'fooling with an old gun,' i.e., using a loaded pistol in n 
cilreless and reckless manner, or pointing i t  a t  another, and kills 
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t!!e other by accident, he would be guilty of an  unlawful homicide 
or manslaughter. G.S. 14-34; S.  v. Vines, 93 X.C. 493; S.  v. Troll- 
inger, 162 N.C. 618, 77 S.E. 957; S.  v. Limerick, 146 N.C. 649, 
61 S.E. 568. 

"Involuntary manslaughter has been defined to be, 'Where death 
results unintentionally, so far as the defendant is concerned, from 
nn unlswful act on his part  not amounting to a felony, or from a 
lnwful act negligently done.' [Citing authority.]" 

To constitute involuntary manslaughter, the homicide must have 
been witilout intention to kill or inflict serious bodily injury, and with- 
out either express or implied malice. S. v. Honeycutt, 250 N.C. 229, 
108 S.E. 2d 485; S. v. Satterfield, 198 N.C. 682, 153 S.E. 155; 40 C.J.S., 
Homicide, sec. 56. 

It x e m s  that,  with few exceptions, i t  may be said tha t  every un- 
intentional killing of a human being proximately caused by a wanton 
or reclilcss use of firearms, in the absence of intent to discharge the 
weayon, or in tlie belief that  i t  is not loaded, and under circumstances 
not evidencing a heart devoid of a sense of social duty, is involuntary 
manslaughter. S. v. Vines, 93 N.C. 493,53 Am. Rep. 466; S. v. Turnage, 
138 K.C. 366, 49 S.E. 913; S. v. Stitt, 146 S.C. 643, 61 S.E. 566; S. v. 
Bryant, 180 N.C. 690, 104 S.E. 369; S. v. Hovis, supra; 26 Am. Jur., 
Homicide, sec. 212; 40 C.J.S., Homicide, sec. 59. 

Ccnsidering tlie State's evidence in the light most favorable to it, i t  
s h o ~ ,  that  defendant, carrying a 22-410 combination rifle and shotgun 
with both barrels loaded, went to the little bed or cot n-here Sy!via 
mas asleep, ~ a k e d  her up, had the gun mith him by the little bed, that  
he an~1  Sylvia began pranking mith this gun and the shotgun barrel 
fired 1:llling Sylvia. I n  our opinion, the State's evidence was sufficient 
to c2iry t!le c n v  to the jury on the question of involuntary man- 
slaughter. Defendant's statements, particularly tha t  i t  was an acci- 
dent, do not exculpate him. 

Contributory negligence as such has no place in the lam of crimes. 
S. v. Cope, 204 N.C. 28, 167 8.E. 4.56; S. v. Ward, 258, N.C. 330, 128 
S.E. 2d 673. But  the defendant is entitled to show, if he can, that  Syl- 
via met her death  holly as a result of her own conduct, and not be- 
cause of any wanton or reckless use of firearms on his part. S. 91. 

Eldridge, 197 X.C. 626, 130 S.E. 125; S. v. Phelps, 242 N.C. 540, 89 
S.E. 2d 132. 

Of cource. nothing said herein militates in any way against the 
doctrine upheld in S v. Horton, 139 S.C. 388, 51 S E. 943; S. 1). Satter- 
field, supra; S,  v. Honeycutt, supra, and other cases, of a misadventur- 
ous homicide. 
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The State offered in evidence ten gory photographs in color of the 
dead body of Sylvia, and had the coroner to  explain his testimony as t o  
the death mound in her chin in respect to each photograph in detail. 
Defecdnnt excepted to the use of the ten photographs, stating tha t  he 
would stipulate that  Sylvia died as a result of the gunshot wound which 
came from the weapon in the State's possession. We have held the fact 
tha t  an authenticated photograph is gory, or gruesome, and may tend 
to  arouse prejudice will not not alone render i t  incoinpent to be so 
used 8. v. Rogers, 233 K.C. 390, 64 S.E. 2d 572; S. v. Gardner, 228 N.C. 
567, 46 S.E. 2d 824. However, under the circun~stances here i t  seems 
there was an cxcessive use of these ten photographs by the State. 

For the prejudicial errors pointed out above, defendant is entitled 
t o  a new trlnl on the issue of whether he is guilty of invo l~n t~ary  man- 
slaughter or not guilty, and i t  is so ordered. 

New trial. 

THOMAS H .  LACKEY, E L I  A. LACKEY, JOHN C. LACKEY AND WIFE, 

H E L E N  LACKEY, ANKIE LOUISE LACKEY, AND RICHARD F. LACK- 
E Y  V. T H E  HAMLET CITY BOARD O F  EDUCATION AiYD T H E  TOWN 
OF HBMLET.  

(Filed 11 January 1963.) 

1. Deeds § 1% 
A deed must be construed to ascertain the intent of the grantor as 

gathered from the whole instrument without regard to its technical di- 
visions, and everF part  must be given effect unless it  cannot be reconciled, 
is contrary to public policy, or runs counter to sonle rule of law. 

2. Deeds § 15- 
Immediately following the description in the deed in question was in. 

serted a paragraph stipulating that  in the event the property should not 
be used for school purposes it  should rerert to the grantors or their heirs, 
and the h a b e n d u m  stipulated that  the grantees and their successors and 
asaigns should hold the property to their only use and behoof forever, 
" f o ~  school purposes." Held: The reverter clause and the habe~ idz tn t  are  
not repugnant, and the deed conveys a fee upon special limitation, it  be- 
ing apparent that grantors intended to convey an estate of less dignity 
than the fee simple absolute. G.S. 39-1. 

APPEAL by defendent Hamlet City Board of Education from Olive, 
J., 23 July Civil Term 1962 of RICHMOND. 

This is an action to determine the prcsent ownership of a certain lot, 
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of land described in the complaint, said lot having been conveyed by 
deed dated 27 June 1903 by E. A. Lackey and wife, Ella M .  Lackey, to 
J .  hI. Jameson, D .  h l c N a ~ ~ ,  J. S. B~shop,  M. C. Freeman and Dr.  H .  
F. Kinsman, School Trustees for the Town of Hamlet, and their suc- 
cessors, of Eichmond County and the State of North Carolina. 

The consideration named in the deed was ten dollars. 
Im~nediately following the description, the deed contains this para- 

gra;~!~ : 
"It is also made a part  of this deed that  in the event of the school's 

disbandonrnent (failure) that  this lot of land shall revert to the origi- 
nal onners, to  wit: The said E. -4. Lackey and wife, Ella >I. Lackey, or 
their legitiaate heirs, but i t  is also agreed tha t  any and all improve- 
ments therein shall remain the property of the town of Hamlet, N. C." 

Tha habendum clause in the deed reads as  follows: 
"TO HAVE AND T O  HOLD the aforesaid lot of or parcel of land, 

and ail privileges and appurtenances thereto belonging, to the said 
parties of the second part, their successors and assigns, to  their only 
use and behoof forever, for school purposes." 

It was stipulated in the court below tha t  the plaintiffs are the sur- 
vivinp; heirs a t  law and their spouses of grantors in the above deed; 
tha t  the Hamlet City Board of Education is successor to and the owner 
of whatever interest the school trustees of the Town of Hamlet acquired 
in the parcel of land conveyed by said deed. 

Sooa after the delivery of the aforesaid deed, a school building n7as 
erected on said lot and a public school conducted therein until about 
1951, a t  which time a new school building was erected a t  a different 
location, and no school has been conducted in the building or on said 
lot since said date. However, the old building mas used by the School 
Board for storing school property until l l a r c h  1961 when the School 
Board declrred the property to be a liability and authorized the sale 
of the same and soon thereafter removed from the building all school 
property and completely abandoned said property for school pur- 
poses and pursuant thereto offered the same for sale and still proposes 
to se!! the property and convey an  absolute title thereto. 

-411 parties to this action waived trial by jury and agreed tha t  the 
trial judge should decide the matter upon the pleadmgs and upon facrs 
stipulated by the parties. The parties further agreed tha t  the court 
might make its conclusions of law and enter judgment in or out of 
term and in or out of the district. All parties reserved the right to  ex- 
cept to the conclusions of law and judgment and further reserved the 
right LO appeal therefrom to the Supreme Court. 

The court below held and entered judgment to the effect that the 
reverter clause contained in the deed became operative when the 
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Hamlet City Board of Education ceased to use the  property for any 
school purposes and tha t  the title thereto reverted to  the plaintiffs; 
tha t  the empty building is the only improvement remaining on the 
lot;  tha t  the defendant Hamlet City Board of Education shall have the 
right t o  remove the building from the premises provided the same is 
remo\ed by said defendant, its agents or assigns within the time 
provided in the stipulations entered into by the parties t o  this action 
and filed as a part  of the record along with the judgment. 

The defendant Hamlet City Board of Education appeals, assigning 
error. 

Jones & Jones for plaintiff appellees. 
A. 8. Reaves, Bynum & Bynunz fer defendant appellant. 

DENNY, C.J. The question for determination is this: Does the de- 
fendant Hamlet City Board of Education now oxn  the lot in contro- 
versy in fee absolute, or did title thereto revert to the plaintiffs when 
the aforesaid Board of Education abandoned the property for school 
purposes and ordered i t  to be sold a t  public auction? 

I n  the interpretation of a deed, the intention of the grantor or 
grantors must be gathered from the whole instrument and every part  
there01 given effect, unless i t  contains conflicting provisions which 
are irzecontilnble or n provision which is contrary to public policy or 
runs counter to some rule of lam. Cannon v. Baker, 252 N.C. 111, 113 
S.E. 2d 44; Griffin v. Springer, 244 K.C. 95, 92 S.E. 2d 682; Dull  v. 
Dull, 232 N.C. 482, 61 S.E. 2d 255; Ellis v. Barnes, 231 K.C. 543, 57 
S.E. 2d 772; TVzllis v. Trust Co., 183 K.C. 267, 111 S.E. 163; Springs v. 
Hopkins, 171 N.C. 486, 88 S.E. 774; 16 Am. Jur., Deeds, sections 171, 
172 and 173, page ,534, et seq. 

I n  tlie case of Triplett v. Williams, 149 N.C. 394, 63 6.E. 79, this 
Court said: "We concede all tha t  is contended for as to the common law 
rule nf construction, and tha t  i t  has been follon-ed in this State. But  
this doctrine, which regarded the granting clause and the habendurn 
and tcnenclunz as separate and independant portions of the same instru- 
ment, each n-ith its especial function, is becoming obsolete in this 
country, and a more liberal and enlightened rule of construction ob- 
tains. which looks a t  the whole instrument without reference to formal 
divisions, in order to ascertain the intention of the parties, and does 
not 7,crmit antiquated technicalities to override the plainly expressed 
intention of the grantor. and does not regard as very material the 
part  ei the deed in n-hich such intention is ninnifested." 

I n  TTr,llis v .  Tmst  Co., s i~pra ,  hdanis. J . ,  speaking for tlie Court, 
said: "The rigid technicalities of the common law have gradually yield- 
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ed to t!.e demand for a more rational mode of expounding deeds. Hence, 
to  discover the intention of the parties is now regarded as the chief 
essential in the construction of conveyances. The intention must be 
gathercd from tlie whole instrument In conformity with established 
principles, and the division of the deed into formal parts is not per- 
mitted to  prevail against such intention; for substance, not form, is 
the object sought. If possible, effect must be given to every part  of a 
deed, and no clause, if reasonable intendment can be found shall be 
cons t r~ed  as  meaningless. Sprmgs v. Nopkins, 171 N.C. 486 (88 S.E. 
774) ; Jones v. Sandlzn, 160 N.C. 155 (75 S.E. 1075) ; Eason v. Eason, 
159 K.C. 539 (75 S.E. 797) ; Acker v. Pridgen, 3.58 N.C. 337 (74 S.E. 
335) ; Real Estate Co. v. Bland, 152 N.C. 225 (67 S.E. 483) ; Feather- 
ston u. Merrimon, 148 N.C. 199 (61 S.E. 675) ; Gudger v. White, 141 
N.C. 507 (54 S.E. 386) ." 

It is provided in G.S. 39-1 as fol1on.s: "When real estate is conveyed 
to  any person, the same shall be held and construed t o  be a conveyance 
in fee, whether the word 'heir' is used or not, unless such conveyance 
in plain and express words shows, or i t  is plainly intended by the con- 
veyance or some part  thereof, tha t  the grantor meant to convey an 
estate of less dignity." (Emphasis added.) 

This Court has repeatedly held tha t  when the granting clause, the 
habendum. and the warranty in a deed are clear and unambiguous, and 
fully sufficient to pass immediately a fee simple estate to the grantee or 
grantees, tha t  a paragraph inserted between the description and the 
habendum in which the grantor seelis to reserve a life estate in himself 
or another, or to otherwise limit the estate convcycd, mill be rejected as 
r e p u ~ m n t  to the estate and interest therein conveyed. Ozendzne v. 
Lewis. 252 N.C. 669,114 S.E. 2d 706; Edwards v. Butler, 244 N.C. 203, 
92 S.E. 2d 922; Je,fries v. Parker, 236 N.C. 756, 73 S.E. 2d 783; Ken- 
nedy v. Kennedy. 236 S.C. 419, 72 S.E. 2d 869; Swaim v. Su~aim, 235 
N.C. 277, 69 S.E. 2d 534; Pzlley v. Smith, 230 N.C. 62, 51 S.E. 2d 
923; Artis v. Artis, 228 N.C. 754, 47 S.E. 2d 228. 

I n  our opinion, the facts disclosed by the contents of the deed under 
consideration are not controlled by the rule of construction laid dam-n 
and foiiowed in the foregoing decisions. 

I n  the instant case, there can be no doubt about the intent of tlie 
grantors. The conveyance JTas made for a nominal consideration, and 
while the reverter clause was inartfully drawn and inserted ~mmediate- 
ly foliowing the description in the deed, i t  must be construed to mean 
that  t!ie grmtors intended tha t  the land conveyed should revert to the 
grantors or their heirs if the property should be abandoned for ~chool  
purposes. illoreover, the deed further provided tha t  if and when the 
property reverted to the grantors or their heirs "that any and all iin- 
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provements therein (thereon) shall remain the property of the town 
of Hamlet, K. C. (or its successors) ." The grantors did not confine the 
expression of their intent alone to this reverter clause but in the 
habendum the grantees were "TO HAVE AND TO HOLD the afore- 
said Ict of or parcel of land, and all privileges and appurtenances 
thereto belonging, to the said parties of the second part, their successors 
and assigns, t o  their only use and behoof forever, for school purposes." 
(Emphasis added.) 

I n  the case of Recreation Commission v. Barringer, 242 N.C. 311, 
88 S.E. 2d 114, Parker, J., speaking for the Court, quoted with ap- 
p row!  from Tiffany: Law of Real Property, 3rd Ed., Section 220, as  
follows: "An estate in fee simple determinable, sometimes referred to  
as a base or a qualified fee, is created by any limitation which, in an  
o t h e r ~ i s e  effective conveyance of land, creates an  estate in fee simple 
and provides that  the estate shall automatically expire upon the oc- 
currerice of a stated event * " * . No set formula is necessary for the 
creat:on of the limitation, any words expressive of the grantor's in- 
tent tha t  Lhe estate shall terminate on the occurrence of the event 
being ~ufficient " * * . So, when land is granted for certain purposes, a s  
for a schoolhouse, a church, a public building, or the like, and i t  is 
evidently the grantor's intention tha t  i t  shall be used for such purposes 
only, and that.  on the cessation of such use, the estate shall end, with- 
out ally re-entry by the grantor, an esiate of the kind now under con- 
sideration is created. I t  is necessary, it has been said, tha t  the event 
named as terminating the estate be such tha t  i t  may by possibility 
never happen a t  all, since i t  is an  essential characteristic of a fee tha t  
i t  may possibly endure forever." 

I n  TVdlis v. Trust Co.. supra, Joseph S. J .  Regan, for a consideration 
of 51,000, conveyed to  Mary Regan and her bodily heirs a tract of land 
in Ro'neson County, "To have and to  hold the aforesaid tract or parcel 
of land and all privileges and appurtenances thereto belonging, to the 
said ,\Iary Regan and her bodily heirs, and t o  their use and behoof 
forever. 

"And the said ,J. S. J .  Regan covenants tha t  he is seized of said 
pren~i>es in fee and hath the right to convey the same in fee simple; 
that  the same are free from all encumbrances, and that he TI-ill war- 
rant  and defend the said title to  the salnc against the claiins of all per- 
sons n~hntsoever, to his daughter, Mary IZeqan, and the lleirs of her 
body and if no heirs, said lands shall go back to my estate " 

On 1 October 1914,iIIary Regan con~eyed  said land to Joe TTillis, re- 
servifig a life estate, and on 3 December 1921, these tn.0 entered into 
2 writtn ngrcement to conmy to the defendant fifty acres of the land 
a t  a price of $3,400. The defendant reflised lo accept the dced tendered 
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on the ground tha t  the gaantors could not convey the premises in fee 
simple. Mary Regan a t  the time was more than seventy years of age 
and had never married. The court below held tha t  the grantors could 
convey a good title to  the premises. On appeal to  this Court, among 
other things, the Court said: " * " * ( W ) e  conclude that  the deed 
should be construed as if i t  read 'To Mary Regan and the heirs of her 
body (a fee simple, C.S., 1734 (now G.S. 41-1) ), and if she should 
die not having such heirs or issue living a t  the time of her death, then 
to  the heirs of the  grantor.' " The Court then held tha t  "* * * Mary 
Regan acquired, under the deed of her grantor, a fee simple, deterniin- 
able upon her dying without having heirs of her body or issue living a t  
the time of her death, and that  she and her coplaintiff cannot convey 
to the defendant an indefeasible estate in fee." 

We hold tha t  the grantors conveyed to the grantees and their suc- 
cessors a fee simple title to the premises described in said deed, de- 
termhable upon the abandonment of the premises for school purposes. 
We fuither hold tha t  the reverter clause and the purposes for which 
the property was to  be held as expressed in the habendurn, are not 
irreconcilable with or repugnant to  the granting clause. Hence, the 
judgment of the court below is 

Affirmed. 

NERE E. DAY v. E. P. OODWIN AND J.  W. BLANCHARD. 
AR'D 

KCRE E. DAY v. ISTERNATIONAL PAPER COMPAXT. 
AND 

S E R E  E. DAY v. J .  TT'. BLANCHARD AND E. P .  G O D T I S .  

(Filed 11 J a n u a r ~  1963.) 

1. Txspass to Try Title 9 2- 
I n  an action involving land, defendants denial of plaintiff's title places 

t l ~ c  burJen upon plaintiff to establish his title by one of the methods 
recognized by law. 

2. Boundaries § 5- 
Where a grant or deed calls for the lines and corners of senior grant 

or deed, the senior illstrument controls, and the correct boundaries can 
be established on17 by surveying the senior conreyance. 

3. Trespass to Try Title 8 4- 
111 nn action involring title to land plaintiff must fit the cl~scriptions 

in his chain of title to the land clai~ned, and show that the land is em- 
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braced within the descriptions, and in the absence of competent evidence 
on this aspect nonsuit is p r o p e r l ~  entered. 

4. Deeds 8 24- 

Judgment in a proceeding under the 'Torrens dc t  cannot have the eHect 
of adjudicating the respective boundaries of the defendants h l e r  se, there 
b ~ ~ n g  110 adversary position in the proceeding between defendants, actu- 
a l ! ~  or by privity. 

5. Judgments  § 20- 
Ordinarily a judgment does not bar the rights of plaintiffs or of the 

defendants in ter  se when there is no hostile or conflicting claim brought 
in issue as  between the co-parties. 

6. Boundaries § & 

Seither a party nor his surveyor may testify as  to the location of s 
line or boundary solely from a map or aerial photograph when neither has 
mnde an actual survey or gone upon the ground, and therefore has no 
actual knowledge of the facts testified to. 

7. Trespass to Try Tit le  § 4- 
A jury may not be allowed to locate a boundary upon mere hypotheti- 

cal evidence. 

MOORE, J., took no part  in the hearing or disposition of this case. 

APPEALS by plaintiff from Parker, J., April 1962 Civil Term, CAR- 
TERET Superior Court. 

The plaintiff instituted three civil actions, as  entitled above, in the 
Superior Court of Onslow County on February 27,1958. The complaint 
in eac!; action alleges the plaintiff is the owner of a tract of land, giving 
the boundaries by course and distance. I n  the case against Godwin and 
Blanchard, the complaint alleges the defendants have trespassed upon 
the described lands, claiming title thereto under a purported deed from 
S. G. Blake. The plaintiff prays that  he be declared to  be the owner of 
the land and that  he recover damages for the trespass; and that  the 
Blake deed be removed as a cloud upon his title. 

I n  the case against International Paper Company, the complaint al- 
leges tlie defendant claims an interest in the land by reason of a pur- 
ported deed through Mead and l lanucy which constitutes a cloud 
upon his title. Plaintiff prays that  he be declared to  be the owner and 
that  the cloud be removed from his title. 

I n  tlie case against Blanchard and Godwin, the complaint alleges 
the defendants have wrongfully entered upon the same tract involved 
in the Int~mational  Paper Company case, trespassed thereon by set- 
ting up a sawmill, cutting and removing timber of the value of 
$11,000.00. The plaintiff prays that  he be declared t o  be the owner of 
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the land and tha t  he recover double damages because of the trespass 
thereon. 

All the defendants, by answer, denied both title in the  plaintiff and 
the trespass upon any of his lands. At  the January Term, 1959, the 
court, upon motion of the defendants, removed the cases t o  Carteret 
County for trial. At  the M a y  Term, 1960, (Carteret County) Judge 
Paul entered an order consolidating the three cases for trial. At  tha t  
tern: the p ~ r t i e s  entered into the following stipulations: 

"1. Plaintiff's position and contention in bhese suits are tha t  he 
is the owner of the lands described in his complaint, his title dat- 
ing back to the Allison Grant of 1795 ; tha t  the Western boundary 
01 the lands described in the petition is the true boundary be- 
tveen Pender (New Hanover) and Onslow Counties, a s  of 1795; 
tha t  the western boundary of plaintiff's lands is as shon-n by the 
Line A-C on the map attached to tha t  certain judgment entered in 
tl:e Superior Court of Sampson County in 1938, in an  action en- 
titled 'Sathan O'Berry, Trustee, against William Pierce, et al.'; 
"2. The defendants' positions and contentions are tha t  they are 
the owners of lands in Pender County, their title dating back to  
tlic Daniel Wheaton Grant of 1794, and tha t  the Eastern boundary 
of their lands is the true boundary between New Hanover (now 
Pender) and Onslonr Counties as i t  exislted in 1'794; tha t  the line 
&A-C as shown on the map referred to in the judgment entered in 
1938 in the Sampson County Superior Court in the suit entitled 
'Sathan O'Berry, Trustee, v. William Pierce, et  al.,' does not cor- 
rectly locate the true boundary line of Pender (New Hanover) 
2nd Onslow Counties as of 1794. 

"4. Tha t  in these three actions, the lands claimed by plaintiff and 
out of which these actions arise, lie East  of the line marked A-C as 
such line appears on the map forming a part  of the judgment roll 
cf the Sampson County Superior Court case in 1938. 

1l a .  - It is stipulated and agreed: 
(a )  That  the photostatic copy of the petition entitled '~Yathan 
O'Berrg, Trustee, against William Pierce,' initialed 'J. E., '  is n 
copy of the petition in the said cause as captioned and may be ad- 
mitted in evidence as if i t  were an  original pleading: 
(b)  That  the map captioned 'Holly Shelter Area,' showing lands 
of Korth Carolina State Board of Education, et. al., made by G. 
B. Cooper and L. E. Wooten, dated June 1928 on which certain red 
markings appear, is the map or a copy of said map referred to  in 
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t h e  judgment referred to in stipultitions aforementioned; tha t  the 
lands described in the petition in the registered proceeding, ' N u -  
titan O'Berry against Wi l l iam Piewe,  e t  al.,' does not  ejnbmce the 
lands described in the complainls in these causes." (emphasis 
added) 

A t  the June Term, 1960, Judge Paul, upon his own motion, entered 
an oder of compulsory reference, designating Hon. Oliver Carter, Jr . ,  
as referee. All parties excepted to the order of reference and demand- 
ed a jury trial. 

Thc referee, after long and tedious hearing, made detailed findings 
of fact, among vhich are the following: "Plaintiff failed to locate the 
beginning poinlt of the David Allison Grant, 'a cypress near Sages in 
the county line, a corner of James Carromay and Daniel Wheaton's 
land.' H e  did not offer any evidence tending to locate the cypress. He  
did not offer any substantive evidence tending to locate James Carro- 
way's or Daniel Wheaton's corner. The  plaintiff did not locate the 
second corner of the David Allison Grant, 'the 12-mile post on the 
road from Snead's Ferry to Sages.' 

"Plaintiff did not offer evidence sufficient to locate and establish 
definitely any corner of the Allison Grant land from which the lines 
could be run with certainty forward or from which a survey in reverse 
would make certain the forward running of any of the lines. 

"The line A-C . . . the 'Judgment County Line' in the Torrens Pro- 
ceeding . . . is not the county line called for in the Allison grant de- 
scription as the western line thereof." 

From the findings of fact, the  referee concluded as  a matter of law: 
(1) The plaintiff has failed t o  show the lands described in his complaint 
are embraced in the Allison Grant. (2) He  has failed to show title in 
himself either by adverse possession or by estoppel. The referee filed 
his r e i ~ ~ r t  together with a transcript of the evidence taken before him, 
and upon the basis thereof recommended tha t  the plaintiff be nonsuited 
and his three actions dismissed. The plaintiff filed exceptions to the 
referee's report and demanded a jury trial. 

Judge Parker,  after hearing, overruled the exceptions, confilmed the 
report entered a consolidated judgment of nonsuit, and dismissed each 
action. The plaintiff excepted and appealed. 

Ellzs, Godwin & Hooper; Poisson, Marshall. BnrnhilL & TYilliams; 
Hamilton,  Hamilton & Phillips and Pnzrl G.  Sylvester for plaintiff 
appellant. 

W y a t t  E. Blake,  E. E .  Butler, and C. R. TVheatly, Jr., for defendants, 
appellees. 
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HIGGINS, J. The consolidated judgment dismissed the plaintiff's 
three actions because of his failure to prove title to any of the lands 
described in his pleadings. I n  actions involving land, a denial places 
upon tile ciaimant the burden of establishing his title by one of the 
metliods recognized by law. Mobley v.  Griffin, 104 K.C. 112, 10 S.E. 
142; Paper Co. v. Cedar Works, 239 K.C. 627, SO S.E. 2d 665; Meeker 
v. Wheeler, 236 N.C. 172, 72 S.E. 2d 214; Keen v Parker, 217 N.C. 378, 
8 S.E. 2d 2C9. 

I n  ~!lese cases the plaintiff stipulated tha t  his title had its source 
in Grant KO. 732 for 78,115 acres issued by the State in 1795 to David 
Allison. Plaintiff introduced in evidence a photostatic copy of the 
Grant, to  which was attached the surveyor's plat showing all perimeter 
lines and corners: "Beginning a t  a cypress near Sages in the county 
line, a corner of James Carroway's and Daniel Wheaton's land on said 
county line, and runs South 49 East 480 poles to the 12-mile post on 
the road from Snead's Ferry to Sages." Then follow 26 calls, many 
of which are for corners of adjoining lands. The three closing calls are: 
"South 75 West 540 poles to  a stake in Joshua Howard's line; then 
West to New Ilanover County line and with said line South to the 
Beginnmg." 

The defendants stipulate their titles have their source in a grant 
issued to Daniel Wheaton in 1794. The Wheaton Grant was not intro- 
duced in evidence. 

It is apparent from the stipulations and the calls of the Allison 
Grant tha t  the two grants cover contiguous lands, Allison on the east 
and Wheaton on the west. Consequently the senior grant (Wheaton) 
controls in case of conflict. The junior, regardless of the call, must stop 
a t  the Wheaton line. The plaintiff has made the mistake of attempting 
to l o ~ a t e  the western line of the Allison Grant by surveying, or at- 
tempting to survey, the calls of tha t  grant. He  may locate the line only 
by surveying the Wheaton line for which the Allison Grant calls. "A 
description contained in a junior conveyance cannot be used to  locate 
the l i ~ e s  called for in a prior conveyance." Carney v. Edwards, 256 
N.C. 20, 122 S.E. 2d 786; Harris v. Raleigh, 251 K.C. 313, 111 S.E. 2d 
329; Cornellson v. Hammond, 224 N.C. 757, 32 S.E. 2d 326. Resort may 
not be had to a junior conveyance for the purpose of locating a call 
in a cc~nior deed. Bostic v. Blanton, 232 K.C. 441, 61  S.E. 2d 443. 

As pointed out in the referee's report, the plaintiff was unable to 
establish the calls in the Allison Grant and hence was unable to identi- 
fy his source of title as covering the land he claims. ". . . a plaintiff 
must offer evidence which fits the description contained in his deed to  
the 1md claimed. . . . If one or more of his deeds convey less than the 
whole, he must show that  the land conveyed thereby is within the 
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bounds, and forms a part, of the locus in quo." Skipper v. Yow, 238 
N.C. 659, 78 S.E. 2d 600; Parsons v. Lumber Co., 214 N.C. 459, 199 
S.E. 626. "Whether relying on their dec'd a s  proof of title or color of 
title, they were required to locate the land fitting the description in 
the decds to  the earth's surface." Andrews v. Bruton, 242 N.C. 93, 86 
S.E. 2d 786; Batson v. Bell, 249 N.C. 718,107 S.E. 2d 562. 

For  the reasons assigned by the referee the defendants are not 
estopped by the Torrens judgment. The petition does not cover the 
lands in dispute. Neither the plaintiff nor the defendants, actually or 
by prwity, occupied adversary positions in the  proceeding. Their 
rights, as among themselves, were not placed in issue by their pleadings. 
On the issucs raised in this case the Torrens judgment is not an estop- 
pel. "A judgment ordinarily settles nothing as to the relative rights and 
liabilities of the coplaintiffs or codefendants inter se, unless their hos- 
tile or conflicting claims were actually brought in issue, litigated and 
determined." Gunter v. Winders, 253 N.C. 782, 117 S.E. 2d 787, citing 
manv authorities. 

Plemtiff's testimony that  the lands in dispute are within the Alli- 
son Grant is rendered without probative force by his lack of knowledge 
as  to  the location of the lines of tha t  Grant, one of which is the On- 
slow-Sew Hanover (now Pender) County line. When counsel for 
dcfen~lants cross-examined plaintiff with respect to  the county line 
as fixed by the Legislature, lie testified: "Those are the boundaries 
defincci by the originial act setting up the county in 1734. . . . T h a t  is 
the only legislative description that  hns ever been made of the county. 
It has since been changed by the sentiment of the people in the area 
not covered by the description a t  all." 

Neither plaintiff nor his surveyor has ever attempted to survey the 
Allison Gract  or the Wheaton Grant, the latter of which controls as 
the prior conveyance. Therefore, plaintiff cannot testify tha t  his land is 
within the Allison Grant. Ethcridge v. 1V~scott, 244 N.C. 637, 94 S.E. 
2d 846 

I n ~ t c a d  of making an  actual survey of the Allison Grant, the plain- 
tiff's Lurveyor attempted to superimpose the plat attached to the grant 
upon ar, aerial photograph of the eectlon of Onslow and Pender Count- 
ies involved. I-Iaving failed to locate the crucial corners and lines upon 
the g:ound, he does not explain and the record does not disclose how he 
may be able to do better on a picture or a drawing. "It is error to al- 
low a jury on no evidence, or only on hypothetical evidence, to locate 
the lailds described in a decd." Bkipper v. Yow, supra. 



The plaintiff has failed to  show tha t  he holds title to the lands in 
dispute. The consolidated judgment entered in the superior court is 

Affimed. 

MOORE, J., having participated in one of the hearings vhile he was 
Superior Court Judge, does not take part  in the hearing and disposition 
in this Court. 

SAFIE BROTHERS COMPANY, ISC. v. SEABOARD AIR LINE RAILROAD 
CO1\IPBXY, R. H. McDOUGALD. AKD W. C. DIGGS. 

(Filed 11 January 1963.) 

1. Railroads S 1% 
Employees of a railroad company in charge of the operation of its 

trains a re  under duty to Beep a careful and continuous loolrout along the 
track and will be held to the duty of seeing that  which they should see 
in the exercise of ordinary care in the performance of this d u t ~ .  

A ramp connecting plaintiff's building over a spur track was so con- 
structed that it had to be raised several feet by electric hoists to pro- 
vide clearance for defendant's engines, and this situation had existed 
for several years to defendant's knowledge. On a clear day while the 
ramp was down, defendant's brakeman flagged defendant's engine for- 
v m d  and the engineer drove the engine in~to the ramp, resulting in the 
ciamage in suit. H e l d :  The members of defendant's crew should have 
seen that the ramp was not raised for clearance, and the railroad com- 
pany is liable for their negligence in this respect under the doctrine of 
r e s p o n d e a t  super ior .  

The contract between plaintiff and defendant railroad required plaintiff 
to ~ r o r i d e  22 feet clearance abore a spur track. Plaintiff constructed n 
r n n p  orer the track which had to be raised several feet by electric hoisrs 
to provide the required clearance, and this condition had existed for a 
nnnber of years to  the railroad's Bnowledge. Defendant's train was 
driven against the ramp while i t  was in the lorered position. Held: 
Plaintiff cannot be held contributorily negligent as  a matter of law in 
fwling to maintain the required clearance a t  all times, since defendant 
knew of the condition and could have avoided damaging the ramp in the 
enercise of due diligence. 

APPEAL by plaintiff from Gambill, J., 12 February 1962 Term of 
RICHMOND. 
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Civil action to recover damages to a ramp connecting two buildings 
of plaintiff's manufacturing plant, allegedly caused by defendants' 
negligerice. 

From a judgment of compulsory nonsuit a t  the close of plaintiff's 
evidence, i t  appeals. 

Pif tman,  Pittman & Pittman b y  W .  G. Pittman for plaintifj appel- 
lant. 

Henry & Henry b y  Ozmer L. Henry for defendant appellees. 

PARKER, J. Plaintiff offered evidence to this effect: 
Plaintiff owns a large manufacturing plant in East  Rockingham. Two 

of its buildings are about 45 feet apart. A ramp built of steel and lum- 
ber connected the two buildings for the purpose of facilitating the pas- 
sage cl persons, goods, and supplies. The corporate defendant operates 
an extensive railroad system, the main line of ~ h i c l i  passes by plain- 
tiff's plant. A spur track branches off its main line, and passes onto 
plaintiff's  remises and between plaintiff's two buildings connected by 
the rplnp and under the ramp to serve the shipping needs of plaintiff, 
and before plaintiff of its predecessor in title. The Pamp was across the 
rnilrcnd t r ~ c k s  in 1926, and has been since, and during tha t  time en- 
gines 2nd cars o f  the corporate defendant passed under it. 

The first floor or story of the ramp had a passageway from the 
first floor of one building to the other, and mas swung open manually to 
clew the spur track so an engine and cars of the corporate defendant 
coulu pass through. The second floor 01- story of the rnmp connecting 
the Nr,. 2 ~ n i l l  and the weave shed was remodeled after 1954, so t h a t  
its floor could be raised 314 or 4 feet by two electric hoists for an 
engin2 and cars of the corporate defendant to pass under it, and also 
lomred.  

Prior to 7 December 1937 plaintiff had a supply clerk, who. when an  
engine and cars of the railroad came on the  spur tracli, went out and 
opernyed the electric hoists to raise the second floor of the ramp for 
the rrilrond's engine and cars to pass under it. I11 December 1957 
plaintiff closed its plant. After the closing of the mill, W. L. Adcock, 
supcr!ntcndent and general manaqer of plaintiff's plant, sho~ved the 
corpointe defendant's trnininen 1 1 0 ~ ~  to operate the electric hoists. Af- 
ter December 1!157 an enghc  and csrs of the corporate dcfentlant came 
on plaintiff's prcnlises alid under the rnmp some weeks two or three 
times, soimtimes once a week, and sometimes four times a week. 

On 1-1 October 1950 an engine and cars of the corporate defendant, 
with R .  H. l\lcnougald as cngjneer and ITT. C. Diggs as flngman, enter- 
ed thc spur track and plaintiff's  premise^. The second floor of the ramp 
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was down-not raised. The engine operated by the engineer in attempt- 
ing to pass under the ramp hit i t  and went through i t  about a foot 
causing it ~ubstant ia l  damage. When tlie engine stopped, the steel, 
wood, and all the middle section of the part  of the ramp, tha t  raised for 
the mgine and cars to pass under, was lying down on the front of 
the e q 4 n e .  

W. L. Adcock was called to the scene. It was about 11:OO a.m., and 
the weather was fair. He  testified, without objection by defendants: "I 
had a conversation tha t  morning with Mr. Diggs in tlie presence of A h .  
RIcDoL~gald. We w r e  talking there in front of the engine and talking 
about what happended and he said he either stepped down off the train 
or storped the train before he entered under the ramp. He  said he 
thousht it was up and he run in and just knocked i t  out. He  flagged 
the Engineer on under the ramp. Mr. Diggs made the statement that  
he j11.t thought i t  was raised up and i t  wasn't and tha t  he just flagged 
the Engineer on under i t  and hit i t  and knocked i t  down, run on in." 

Defmdants elicited from ITT, L. Adcock on cross-examination evi- 
dence in substance: He  read in the contract between plaintiff and the 
railroad company tha t  in respect to structures over the track, the 
shipper will provide a vertical clearance of 22 feet above the top of 
the rail. When the platform of the second story of the ramp was down, 
there was not a 22-foot clearance, and the train could not go under it. 
A fence enclosed the mill. There was a gate a t  the spur track, and the 
contr:.ct provided the gate mould be kept locked, and the railroad had 
n key snd plaintiff had a key. 

Plaintiff alleges in substance in its complaint that  Diggs, the flag- 
man, !ailed to exercise ordinary care to see that  the second floor of the 
ramp was down, and, without exercising such ordinary care, negli- 
gently and carelessly flagged the engineer to go forward, that Rlc- 
D o u p ~ l d ,  the engineer, negligently drove his engine forward and 
through the ramp, when in the exercise of ordinary care he could have 
seen the second floor of the ramp was down, and that  such negligence 
on the part  of the corporate defendant's agcnti in thc perforn~ance of 
their dutie.: in the operation of the engine caused the engine to run into 
and hit the ramp, thereby proximately causing the damage complained 
of. 

Defendants in their joint answer denicd negligence, and conditional- 
ly pleaded as n bar to any recovery by plaintiff that  i t  n.as guilty of 
negligence in not providing as required by contract a vertical clear- 
ance of 22 feet above the top of the rails of the track, thereby con- 
tributing proximately to the damage to its ramp. 

I n  Fau,yer v. R.R., 145 S . C .  24, 58 S.E. 598, the Court said: "-And it 
is well established that  the employees of a railroad company engaged 
in operating its trains are required to keep a careful and continuous 
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outlook along the track, and the company is responsible for injuries 
resulting as  the proximate consequences of their negligence in the 
performance of this duty. Bullock v. R.R., 103 N.C. 180; Deans v. 
R.R., 107 N.C. 686; Pzckett v. R.R., 117 N.C. 616." 

I n  Tzppite v.  R.R., 234 N.C. 641, 68 S.E. 2d 285, the Court said: 
"It was, therefore, the duty of the defendant to exercise reasonable care 
and diligence and to keep a proper and sufficient lookout along its 
tracks in front of these residences so as to avoid injuring the children 
of its tenants. On this question the Court has said: ' In Pickett v. R.R., 
117 N.C. 634; Lloyd v. R.R., 118 K.C. 1012, and a long line of similar 
cases, i t  is held tha t  i t  is the duty of I he defendant to  keep a proper 
lookout. It is not held anywhere tha t  such lookout as the engineer may 
be incidentally able to give, will relieve the company, if tha t  lookout 
is not a proper lookout.' Arrowood v. R.R., 126 N.C. 629, 36 S.E. 151; 
Jeflries v. R.R., 129 S . C .  236, 39 S.E. 836." 

I n  Wall v. Bain, 222 N.C. 375, 23 S.E 2d 330, the Court said: "It is 
the duty of the driver of a motor vehicle not merely t o  look, but to 
keep an  outlook in the direction of travel;  and he is held to the duty 
of seeing what he ought to have seen." 

I n  Tibbetts v. Harbach, 135 Ale. 397, 198 A. 610, the Supreme 
Judicial Court of Maine tersely and accurately said: "An automobile 
driver is bound to use his eyes, and to  see seasonably tha t  which is 
open and apparent and govern himself suitably." 

In  our opinion, and we so hold, the duty required in this jurisdiction 
of the employees of a railroad company engaged in operating its trains 
to  lieep a careful and continuous lookout along the track holds these 
employees to  the duty of ~ee ing  what in the exercise of ordinary care 
they ought to hare  seen, or, to use the language of the Maine Court, 
they are bound to use their eyes, and to see seasonably tha t  which is 
open and apparent and govern then~selves suitably. 

Under the facts shown by plaintiff's evidence, which we accept as 
true in considcring the motion for judgment of compulsory nonsuit, 
Smith v. Rcrwlins. 253 X.C. 67, 116 8.E. 2d 184, the defendants knew 
tha t  the second floor of the ramp, when i t  was down, did not give 22 
feet of clearance above the top of the rails of the spur track, and tha t  
since 1934 the second floor of the ramp had to be raised by electric 
hoists for an cngine and cars of the railroad company to pass under 
i t  in safety, and tha t  since 1954 the railroad company constantly had 
entered the spur track and gone under the ramp after its second floor 
was raised by electric hoists, and consequently, they could not assume, 
and act on the assumption, tha t  the ramp was constructed so as t o  
provide a 22-foot clearance abore the rails of the  spur track. Weavil 
v. Myers, 243 N.C. 386, 391, 90 S.E. 2d 733, 737. Considering pIaintiffls 
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evidence in the light most favorable to it, and giving i t  the benefit of 
every reasonable inference to be drawn therefrom, i t  would permit a 
jury to find that  NcDougald and Diggs, engineer and flagman re- 
spectively of the corporate defendant's engine and cars, negligently 
failed to keep a proper looko1~t in operating its engine and cars on the 
spur track, tha t  by reason of such negligence any ordinarily prudent 
man should hare  foreseen tha t  consequences of a generally injurious 
nature should have been expected, tha t  because of their negligent 
failure to keep a proper lookout they did not see in plain and open 
view on a fair day tha t  the second floor of the ramp was down, that  
under those circuinstances thc engine and cars went ahead and hit 
and tore down the middle part  of the second floor of the ramp, that  
such negligence on their part  was the proximate cause of damage to 
thc ramp, and that  tlle railroad company is responsible for their action- 
able negligence under tlle doctrine of respondeat superior. 

Defendants contend that  even if they rrere negligent, which they 
deny, then plaintiff was guilty of contributory negligence barring any 
recovery by i t  on tlle ground tha t  plaintiff in breach of its contract 
constructed and maintained its ramp without providing a 22-foot 
clearance abore the rails of the spur track, and tha t  this is shown 
by thc testimony of plaintiff's witness Adcocli on cross-examination, 
and by the pleadings. 

West Constrziction Co. V. R.R., 185 N.C. 43, 116 S.E. 3, is in point. 
The fourth headnote in our Reports states: 

"Defendant railroad company put  a spur track on plaintiff's 
land, to be uscd in supplying the latter's plant with material for 
manufacture, under a written agreement tha t  plaintiff would not 
erect a building nearer than a certain distance from the defendant's 
track, etc. There was cvidcnce tending to show that  the defendant 
continued to operate on this spur track, and knew or should have 
linon-n tha t  a certain building was nearer the track than the con- 
tract permitted, with further evidence tha t  by the exercise of 
proper care the defendant's employees could have avoided running 
a box car across the end of t h ~  rails, and injurine the huildinp, for 
which damages are sought in the action: Held, i t  was for the jury 
to determine n-hether the negligence of the plaintiff was such con- 
tributory negligence as would bar his recovery, and defendant's 
motion as of nonsuit was properly overruled." 

I n  the opinion thc Court said: "Again, evcn if the plaintiff was negli- 
gent in conqtructing the buildings in breach of the contract, still if 
the defendant, with knowledge of the danger, could have avoided the 
injury by the exercise of orclinary care, and failed to use such care, the 
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negligence of the defendant and not that of the plaintiff would be deem- 
ed the proximate cause." 

Even if plaintiff was negligent in constructing and maintaining the 
ramp without providing a 22-foot clearance above the rails of the spur 
track required, as defendants contend, by the contract, still according 
to plaintiff's evidence the defendants had full knowledge of such con- 
tended breach, and under the law as  stated in the TVest Construction 
Co. case, defendants would not be entitled to a judgment of involuntary 
nonsuit on the ground of contributory negligence of plaintiff. Surely, 
plaintiff has not p r o ~ e d  itself out of court on the ground of con- 
tributory negligence. Lincoln v. R.R., 207 N.C. 787, 178 S.E. 601. 

Plaintiff's evidence makes out a case for the jury as  to all the de- 
fendants. The judgment of compulsory nonsuit below is 

Reversed. 

A. L. JBRRELL r. 
BOARD OF ADJUST3IENT FOR CITY OF HIGH POIST. 

(Filed 11 January 1963.) 

1. 3Iunicipal Corporations 5 26; Administrative Lam 5 4- 
Provisions for revie~r  of decision of n niunicipal board of adjustment 

denying petitioner's clainl of right as  a matter of law to continue a non- 
conformine use under thc prorisions of the ~llunicipal zoning ordinance. 
G.S. 160-ITS, niust be eqnnl to that  prorided by G.S. 143-307 in order to 
constitute ailequate prorision for judicial reriew. 

8. Municipal Corporations 26; Adln iu i~ t ra t i re  Law 5 3- 
While a hearing of a municipal administratire board in determining :I 

claiin of legal rizlit upon contro~~ertecl tluestionq of fact niny be inforlnal, 
such hearing lnust be governed by established rules of procedure appli- 
rnblc generally to ailministlatire tribunals, and no wsential elenlent of 
a fair trial can be dislwnsed with, and the hoard ma7 not over tlle ob- 
jection of petitioner base its findinas npon hearsay evidence or the un- 
sworn stntenients of witnesses. 

3. l lunicipnl Corporations 5 26;  Administrative Lam 5 4- 
Where the findings of fact of an adminiqtratire board in  a hearing upou 

a clxinl of right to use property for certain purposes under the zoning ordi- 
nancc of n city are not based on conipetent evidence, the procec:lings must 
he remanded. 

APPEAL by petitioner from C~issman,  J., April 30, 1962 Civil Term of 
GWILFORD, High Point Division. 



Miss Annie Lee Jarrell, referred to herein as  petitioner, applied for 
and obtained a writ of certiorari to  review a decision of the High Point 
Zoning Board of Adjustment (hereafter referred to as Board) with 
reference to her property a t  709 Centennial Avenue, High Point, with- 
in the area zoned as Residence A-2 District. The hearing before Judge 
Crissman was on a record of the proceedings before the Board as 
certified by the "Director of Planning," vho,  as "Executive Secretary," 
signed (along with the chairman) the minutes of the meetings of the 
Board. 

The record shows the Building Inspector, under date of August 22, 
1961, wrote Charles Jarrell as follows: 

"On August 4, 1961, you secured a permit from this office in 
the name of Miss Annie Lee Jarrell, to make certain alterations 
and add a bathroom a t  709 Centennial Avenue. You stated a t  that  
time your intention to  rent this house to  two (2)  families and 
further stated tha t  i t  had been rented as a two (2) family resi- 
dence almost continuously for twenty-five (25) pears. It is true 
there are two (2) sinks and according to information two (2,  
families has (sic) occupied this house a t  one time or another in 
the past. 

"The matter has been brought before this office in the form of 
signed affidavits tha t  in the more recent years this house has been 
occupied by only one family. According to  Section 22-24, Sub- 
section (E)  of the Hiyh Point Zoninc Ordinance, states tha t  when 
the non-conforming use of a building has been discontinued for one 
year, E L I C ~ I  non-conforming use shall not be re-established. On 
the basis of these affidavits and the information tha t  has come 
to me, in my opinion to re-establish this house as a two ( 2 )  fanlily 
residence, i t  would be in violation of the Zoning Ordinance, and 
such use could not be permitted. 

"Under Section 22-28> Sub-section (K) ,  the Board of Adjust- 
ment has the authority to permit the resumption of the non-con- 
forming use, and I would suggest tha t  you exercise your right in 
appealing my decision to the Board of Adjustment for further 
clarification of this matter. I respectfully solicit your cooperation 
in this matter." 

The record shows that,  under date of December 1, 1961, petitioner, 
by Harriss 13. Jarrell, her attorney, gave notice of appeal from said 
ruling of the Building Inspector. 

The record consists largely of the minutes of the meetings of the 
Board of Adjustment held December 14, 1961, December 28, 1961, 
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January 11, 1962, and January 25, 1962. A brief narrative of the gist 
of statements of several persons who appeared before the Board of Ad- 
justment, including counsel for petitioner and counsel for protestants, 
is included in the minutes. I n  addition, certain affidavits are included 
in the record. The said statements and affidavits relate principally t o  
(1)  the original room arrangement of the six-room dwelling, (2 )  
recent structural alterations, and ( 3 )  by whom and under what ar- 
rangement the house had been occupit3d from time to time across the 
years. 

I n  said metkings, B. C. Denning, vho  resided a t  711 Centennial 
Avenue, and (apparently) others, herein referred t o  as protestants, 
appearing in person and by counsel, opposed petitioner's asserted right 
to  use her property as a two-family residence. 

The  minutes of the January 25, 1962, meeting of the Board conclude 
as  follows: 

"The Board of Adjustment, having heard evidence in the form 
of verbal testimony, affidavits, letters and records, over a period 
of four sessions, felt tha t  i t  was time to make a determination on 
this mstter. The Board has permitted contending sides to introduce 
voluminous records and testimony without attempting to  place 
any restriction of the basic law of evidence upon what they wanted 
to present to the Board. i\luch of the evidence which has been 
placed into the record is conflicting. The Board was of the opinion 
that  the one basic question to be determined was 'What mas the 
existing use of the premises on 18 Xovember 1947 when the pres- 
ent Zoning Ordinance went into effect?' When this question mas 
determined, the Board mould proceed with the question of whether 
or not the Board under Section 22.58 (n)  was to  determine whether 
the non-conforming use would be resumed. 

"The Board found as  a fact :  (1) tha t  from the evidence and 
testimony relating to the use of property by Mr. E. N. Collins, the 
property was being used and occupied as a single-family unit by 
him in a single-family area when the present Zoning Ordinance was 
enacted on 18 n'ovember 1947 and was so occupied during the 
years 1946,1947 and 1948 and (2) having found the property was 
not occupied by a non-conforming use when the ordinance went 
into effect, the Board was without poTyer to grant a non-conform- 
ing use of the property as a two-family house in a one-family resi- 
dential area." 

The judgment of Judge Crissman recites, inter alia, tha t  the court, 
after ((having reviewed thoroughly the record of the Board of Adjust- 
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ment," found the evidence sufficient to support its findings, "and having 
concluded that  staid Board of Adjustment, as a quasi judicial body, has 
not acted arbitrarily, oppressively, or with abuse, and tha t  said Board 
of Adjustment could haye found the facts as  contended by the pe- 
titioner or contrary to  the petitioner's contention, thus making such 
findings conclusive" ; and thereupon i t  was "ORDERED, ADJUDGED 
AND D E C R E E D  THAT the findings of fact in the order of the Board 
of Adjustment of the City of High Point be and the same are hereby 
sustained." 

Petitioner excepted and appealed. 

Harriss  H .  Jarrell  for petit ioner appel lant .  
J .  W .  Clontz and  TV. Edmund L o w e  for responden t  appellee. 

BOBBITT, J. We cannot determine to what extent, if any, a provision 
identifiable as "Section 22.58 (n) " of a zoning ordinance is relevant. X o  
ordinance provision so identified appears in the record. 

The record contains references to the "original Zoning Ordinance" 
of illarch 18, 1926, and to the Zoning Ordinance of Kovember 18, 
1947; but these ordinanccs, with the exception hereafter noted, do not 
appear in die  record. The only ordinance provisions in the record 
are two excerpts, each relating solely to  "nonconforming uses," one ap- 
parently from an  ordinance adopted in Kovember, 1947, and the other 
a ~ p a r e n t l y  from an ordinance adopted October 7, 1958. 

It nlny be implied tha t  an ordinance prohibits a duplex or two-family 
residence in the area designated therein as "Residence 9 - 2  District" 
unless permitted as "a nonconforming use." However, no such ordi- 
nance provision appears in the record. Absent evidence of its exact 
terms, i t  would be inappropriate t o  base decision on such ordinanct! 
provision. 

The Board found as a fact tha t  petitioner's property was being used 
and occupied as  a single-family unit in a single-family area by E. N. 
Collins ('when the present Zoning Ordinance was enacted on 18 Novem- 
ber 1947 and was so occupied during the years 1946, 1947 and 1948"; 
and the Board's decision is based wholly on said finding of fact. I n  the 
petition for writ of certiorari,  and also by exceptions to the court's 
judgment, petitioner has challenged and now challenges said finding 
of fact as unsupported by competent evidence. 

It is noted that  the court recognized tha t  the evidence offered in her 
behalf, if accepted, would have supported a finding of fact in favor of 
petitioner. 

"The duties of the building inspector being administrative, appeals 
from him t o  the board of adjustment present controverted questions of 
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f a c t n o t  issues of fact. Hence i t  is tha t  the findings of the board, when 
made in good faith and supported by evidence, are final. Little v. 
Raleigh, 195 N.C. 793. Such findings of fact are not subject to review 
by the courts." In re Pine Hill C'emetem'es, Inc., 219 N.C. 735, 15 S.E. 
2d 1 ;  In re Appeal of Hasting, 232 N.C. 327, 113 S.E. 2d 433. 

G.S. 160-178, in part, provides: "Every decision of such board shall, 
however, be subject to  review by proceedings in the nature of cert- 
iorari." "The writ of certiorari, a s  permitted by the zoning ordinance 
statute, is n writ to bring the niatter before the court, upon the evidence 
presented by the record itself." In ye Pine Hill Cemeteries, supra; 
Chambers v. Lloard of Adjustment, 250 N.C. 194, 199, 108 S.E. 2d 211. 

G.S. 143-307, in part ,  provides: "Any person who is aggrieved by 
a final administrative decision, and who has exhausted all adminis- 
trative reiliedies made available to him by statute or agency rule, is 
entitled to judicial review of such decision under this article, unless 
adequate proredure for judicial review is provided by some other 
statute, in which case the review shall be under such other statute." 
While G.S. 160-178 provides expressly for a revien. "by proceedings in 
the nature of certiorari," this is an "adequate procedure for judicial 
review" only if the scope of review is equal to tha t  under G.S. Chapter 
143, Article 33, 143-306 et seq. 

The Board based its decision solely upon its finding tha t  Collins used 
and occupied the property as  a single family unit during 1946, 1947 
and 1948. Our inquiry is to ascertain the evidential basis, if any, for 
this finding. 

Whether the pertinent High Point Zoning Ordinance prescribes the 
procedure for the conduct of hearings by the Bolard does not appear. If 
not, the hearings must be governed by established rules of procedure 
applicable generally to administrative tribunals. Flick v. Gately (Ill.), 
65 N.E. 2d 137. 

The persons who made statements a t  meetings of the Board were 
not sworn. References in the unsworn statements of certain of these 
persons as  to when and under what circumstances the property was 
occupied by Collins are brief and vague. However, the Board consider- 
ed the following: (1) An affidavit tha t  Collins was listed in the High 
Point City Directory for the years 19-24-1948, inclusive, as residing 
a t  709 Centennial Avenue; (2)  an affidavit of Mr. Clontz, counsel for 
protestants, to the effect that  Mr. and Mrs. Collins had advised him 
by telephone t,hat some other people lived with them a t  709 Centennial 
Avenue [ 'at  ~ n r i o u s  times from 1941 until 1946, but that  during the 
pears 1946, 1947, and throu:h May of 1948, they  ere the only family 
in said dwelling house"; and (3) a letter dated January 1. 1962, from 
Collins to IT. Edmund Lowe, counsel for protestants, vhich n-3s read 
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by the Chairman of the Board a t  the January 25, 1962, meeting. Pe- 
titioner excepted to  the admission and consideration of the Clontz 
affidavit and the Collins letter. 

"M7hile a hearing of this nature may be more or less informal, and 
technical legal rules of evidence and procedure may be disregarded, 
no essential element of a fair trial can be dibpensed with. The party 
whose rights are being detern~ined must be gir.en the opportunity to 
cross-examine ~ ~ i t n e s s e s ,  inspect docunients and offer evidence in ex- 
planation and rebuttal." Branch 21. Board of Trustees, 141 N.Y.S. 2d 
477; 101 C.J.S., Zoning 8 213. 

The conclusion reached is that  the finding of fact upon which the 
Board based its decision is "(u)nsupported by competent ,  n~aterial ,  
and substantzal evidence in view of the entire record as subnlitted." 
(Our italics) G.S. 143-315 (5) .  Obviously, the Clontz affidavit and the 
Collins letter were incompetent. Illoreover, mindful tha t  " ( t )  he r ~ g h t  
to a nonconforning use is a property right," Brown  v. Gerhardt ( I l l . ) ,  
125 N.E. 2d 53, 56, i t  is our opinion, and we so hold, that ,  abqent 
stipulations or ~ n i v e r ,  a board of adjustment may not base critical 
findings of fact as to  the existence or nonexistence of a nonconforming 
use on unsworn statements. Flick v. Gate ly ,  supra. 

TTe are not pregently concerned v i t h  questions as to what pro- 
cedures arc appropriate or essential at a hearing for consideration of 
a petition addressed to the discretion of a board of adjustment. Here, 
petitioner asserts a legal right to  a nonconforming use. Wliet,her she has 
such legal riqht dependi: upon factual findings. I n  our riew, in th* 
determination of such factual findings unsworn statements may not 
be considcred either competent or subtant ia l .  Absent statutory pro- 
vision authorizing the chairman or other official of the board of ad- 
justnlcnt to administer oaths to ~~i tnesqes ,  this must be done by an a u -  
thorized official. 

Bs to the form and contents of administrative findings, see 42 Am. 
Jur., Public Administrative Law $ 151. 

For the reasons stated, the judgment of the court below is vacated; 
end the cause ig rcmanded for entry of an order setting aside the find- 
ings of fact and conclu4onc of 1avi made hy the Board a t  its .January 
2.5, 1962, mecting and directing tha t  a further hcnrine; be held hy the 
Board for a determination, on cornpctcnt and subtant ia l  evidence, 
of petitioner's asgerted rights. 

Error and remanded. 
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WACHOVIA BANK AND TRUST COJIPANT, TRLSTEE CKDER THE WILL OF 

W. C. BEAVL4SS, r. W. R. BRPAST, AICIILARY ADMIXISTRATOR D.B.N. 

OF J. RUSSEL BEATAX'S, RATNOSD T. BEAVASS, WALTER AN- 
DREW BE,4TTANS, ELIZABETH BEAVANS SHEPPARD. ET-GENE 
BE-4VASS, IT. CART BEAVSRTS, ANSETTE BEAVASS HARDISON, 
J O H S  D. GEAVANS, SAXUEL C. BEAVANS AXD WALTER TRAVIS, 
GUARDI.~X AD LITEM FOR OrEIER I I E I R S  OF 11'. C. BE-kVbNS IS POSSE OR I N  

ESSE, A l \ D  A X y  OTHER Pi R S O S  CLAI \ I ISG I\lEREST IS TIIE PROPERTY OR ES- 

TArE OF T. C. BEAVANS, AXD W. B. VOLIVA, ,~SSIGSEE. 

(Filed 11 January 1963.) 

1. Wills 3 27- 
The objectire of construction of a will is to ascertain testator's intent. 

2. Wills 3 43- 

A devise or bequest to a cal;1ss requires a per capita and nor per stirpes 
distribution unless a contrary intent appears from the v i l l  construed 
a s  a whole. 

3. Same- 
The will in snit bequeatlred property, af ter  a life estate, to testator's 

nephews and nieces, with fur ther  provision tha t  'the child or chilclren of 
any deceased ncphe~r  or niece to recieve the share the p r e n t  wmld  ha re  
taken, the said distribution to be per stirpes and not per capita." Held:  
Testator's nephews and nieces take pc'r capita, there being no reference 
in the  rill to testator's deceased brotl~ers,  and the prorision for per 
stirpes distribution relates sol el^ to chilclren of nephews and nieces. 

R o ~ ~ r a s ,  J., dissenting. 
HIGGIKS, J., joins in dissent. 

APPEAL by the defendants, Elizabeth Beavans Sheppard, Eugene 
Beavans, K. Cary Beavans, Annette Beavans Hardison, John D. 
Beavans, Samuel C. Beavans and by the plaintiff, Wachovia Bank and 
Trust Company, Trustee, from Crissman, J., February 19, 1962 T e r n  
of GUILFORD, (High Point Division). 

This action was instituted by the executor-trustee pursuant to the 
Declaratory Judgment *%ct for the construction of the will of TV. C. 
Beavans who died March 18, 1932, a resident of Guilford County. His 
will, dated March 1-1, 1932, was probated Rlarch 22, 1932. The 
Wachovia Bank and Trust Conlpany, the plaintiff, qualified as exe- 
cutor and trustee as provided in the xvill. The testator was survived by 
his wife, Julia Beavans, the sole beneficiary of the estate during her 
lifetime, and the follo~ving nine nephe~vs and nieces, all of whom sur- 
vived his wife: J. Russell Bcavans, child of E. R.  Beavans, deceased 
brother of testator; Raymond T.  Beavans and Walter Andrew Beav- 
ans, children of W. A. Beavans, deceased brother of testator; Mrs. 
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Elizabeth Beavans Sheppard, Eugene Beavans, Mrs. Annette Beavans 
Hardison. John D. Beavans and Samuel C. Beavans, children of TT. I.:. 
Beavans, deceased brother of testator. 

On October 6, 1936, Raymond T .  Beavans signed and acknowledged 
before a notary public an  instrument whereby he purported to "asslgn, 
transfer and set over unto IT7. B. Voliva of High Point, S o r t h  Carolmt, 
his heirs and assigns, all of the right, title and interest," which he 
then had or to ~~-1iic11 he might thereafter become entitled, in the es- 
ta te  of his uncle, TT. C. Benvans, under and by the terms of his will. 
This instrument was under seal and recited a valuable consideration. 
Kotice of the assignment mas accepted by the plaintiff executor- 
trustee on October 18, 193G. After the death of Julia Beavans, Ray- 
mond T .  Beavans attempted to repudiate this assignment. J. Russell 
Beavans died after this action was instituted and his personal repre- 
sentative has been made a party. 

I n  its petition, the executor-trustee has requested the court to pass 
upon the legality of the assignment executed by Raymond T. Beavans 
and to instruct ~t whether tlie following paragraph of the mill required 
a distribution of the estate to  the nephews and nieces per capita or 
per stirpes: 

"FIFTH:  All tlie rest, residue and remainder of my property 
of whatsoever kind and ~vheresocvcr situate of m-hich I may die 
seized and possessed, I give, deviw and bequeath to  my Executor 
hereinafter named to he llcld by i t  as Trustee and t o  be by it sold 
and converted into cash as soon as convenient after my decease, 
and to set apart to itself as T r u s t ~ e  the proceeds of said sale to 
lnvect anti reinvest tlie snmc from time to time, if necessary, and 
to pay the income arising therefrom, deductine; an amount suffici- 
ent to meet a11 cxpcnses, to my said wife, .JULIA BEAATAN3, 
erery six months, or oftener if it shall deem i t  bc:t, and upon her 
deccase, to convey and transfer the entire principal sum, with ac- 
cumulations, if any, discliargcd of all trust, to my nephen-s and 
nieces, the child or childrcn of any deceased nephew and niece to 
receive the ?hare the narent would have taken, the said distribution 
to be per stirpes and not per capita." 

On March 17, 1933, when the executor-trustee filed its inheritance 
and estate tax inventory and collectctl the Sor th  Carolina inheritance 
tax from each of the nephem and nieces, i t  construed the will to require 
a distribution per capita. In  tlie brief which i t  filed with the Court on 
this appeal, the executor-trustee now contends tha t  the distribution 
should be per stirpes. The children of TTT. E. Beavans contend that  the 
distribution between the nephews and nieces should be per capita; TTT. 
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B. Voliva contends tha t  i t  should be per stirpes; the administrators of 
J. Russell Beavans and W. A. Beavans merely request "a ruling and 
decision upon the questions set forth in the petition." 

The trial judge ruled tha t  Raymond T .  Beavans had validly assign- 
ed his interest in the estate to  W. B. Voliva and tha t  the distribution 
should be per stirpes and not per capitrz. The appealing defendants are 
the children of testator's brother, Mr. E. Beavans, who mould each take 
a one-ninth share of the estate if distribution is per capitpa; a one- 
eighteenth share, if per stirpes. Raymond T .  Beavans did not appeal. 

Roberson ,  H a w o r t h  & R e e s e  for plaintiff appellee. 
B r a n c h  a n d  Hux for S a m u e l  C .  Beazlans, J o h n  D. B e a v a n s ,  M r s .  

A n n e t t e  B e a v a n s  Hard i son ,  TI'. C a r y  Beavans ,  E u g e n e  B e a v a n s ,  and  
M r s .  E l i zabe th  B e a v a n s  S h c p p a r d ,  d e f e n d a n t  appel lants .  

J o h n  A. W i l k i n s o n  for W .  B .  T'oliva, de fendan t  appellee. 

SHARP, J. The basic rule of construction, and the refrain of every 
opinion which seeks to comprehend a testamentary plan, is tha t  " ( t )  he 
intent of the testator is the polar star that  must guide the courts in the 
interpretation of a will." Coppedge  v. Coppedge ,  234 N.C. 173, 66 
S.E. 2d 777.  Courts have had considwable difficulty in determining 
whether a testator meant his beneficiaries to take per capita or per 
stirpes but, out of judicial experience, certain rules have devolved to 
help solve this perplexity. B u r t o n  v. Cahi l l ,  192 K.C. 505, 135 S.E. 332. 

The gencral rule, n-hich has been stated and restated innumerable 
times is that  where the devise or bequest is to a class, such as nephews 
and nieces, the  devisees take share and share alike unless i t  clearly 
appears tha t  the testator intended a different division. In re  B a t t l e ,  
227 N.C. 672, 44 9.E. 2d 21" In  an annotation in 16 A.L.R., Wills- 
Per Stripes or Per Capita, n.e find the following statement on page 55: 
"The decisions warrant the generalization tha t  under a bequest to 
'nephews and nieces,' as such. no implication arises from the nature of 
the relationship tha t  they are to  take by families." Subsequent anno- 
tations will be found a t  78 -1.L.R. 1403; 126 A.L.R. 174; 1 3  A.L.R. 
2d 1052. 

However, appellant Voliva contends tha t  in this case rules of 
punctuation should override general rules of testamentary construction. 
The bequest which we construe here is "to my nephews and nieces, 
the child or children of any deceased nephew and niece to  receive the 
share the parent would have taken, the said distribution to be per 
stirpes and not per capita." T'oliva argues tha t  the last clause modifies 
nephews and nieces rather than the immediately preceding clause "the 
child or children of any deceased nephew and niece to receive the share 
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the parent would have taken"; tha t  the quoted clause, set off by com- 
mas, is a parenthetical expression which adds nothing to the provisions 
since the child or children of a deceased legatee would have taken his 
share without its inclusion. T i t h  this contention or construction m-e do 
not agree. Where i t  is necessary to  effectuate the intention of a testator 
the court may disregard or supply punctuation, Coppeclge v. Coppedge ,  
supra,  but we think the testamentary intent emerges here with the 
punctuation left as i t  is. 

JThen a personal pronoun appears in a written passage the identity 
of the person to m71101n i t  refers must often be ascertained by referring 
back to its antecedent. The rules of English graminer proscribe the use 
of a pronoun if there can be any doubt about its antecedent. If there 
is doubt, and no antecedent is mentioned in the passage, i t  is obvious 
tha t  evidence al iunde would have to be obtained to identifv the nerson 
represented by the pronoun. I n  this case, if we were to hold tha t  the 
nephews and nieces tliemselves take per stirpes, we would find ourselves 
looking for the antecedents (the stirprs) outside the will. S t i r p  or 
s t irps  means the root or trunk, a person from whom a branch of a 
family is descended. The tern1 "per stirpes" denotes the division of an 
estate by representation, a class taking the share to which the deceased 
whom they represent would hare  been entitled had lie been living. 
W a l s h  v. F r i e d m a n ,  219 N.C. l51 ,13  S.E. 2d 230. 

MTe think the last clause in the provision under consideration nlodi- 
fies the one immediately preceding i t  and that  the testator intended a 
per capita distribution among the nep11en.s and nieces, the child or 
children of any deceased nephew or niece to take per stirpes. The 
testator's gift was to a class, nephews and nieces. He  made them the 
primary legatees after the life ebtate of his wife - not because they 
represented a particular brother of his but hecause they were his 
nephews and nieces. Not once did he refer to them as  children of his 
deceased brothers nor did he mention his brothers anywhere in the will. 
S o  suggestion tha t  they were to take according to stock or root iin- 
mediately followed the designation of the nephews and nieces as bene- 
ficiaries. Tha t  direction followed the designation of those who would 
take if a nephew or niece died before the date for distribution. Testator 
recognized the nephews and nieces as the stirpes and not their fathem. 
The nanles of the fathers, the testator's deceased brothers, and their 
children first appeared in paragraph five of the pIaintiffls petition or 
instrument. Interpreting this will from its four corners the only person 
who could take by representation mould be "the child or children of 
any deceased nephew or niece." 

We think the intent of the testator is clear from the will itself but, 
if resort to canons of construction is required, one rule says tha t  dis- 
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tribution should be per capita unless the entire will discloses a con- 
trary intent. Burton v. Calzill, supra. 

Punctuation and sentence structure are as  individual as the writer 
himself. Foririal writers are likely to  follow the tradition of "close" 
punctuation while the general preference of today is for "open" punctu- 
ation in which fewer commas are used. The draftsman of this will, 
writing a formal document, was undoubtedly following the tradition 
of "close" punctuation. It would have saved litigation had he written 
"to my nephews and nieces share and share alike (per capita),  the 
child or children of any deceased nephew or niece to receive his share 
(per stirpes)"; nevertheless, we think tha t  is what the testator in- 
tended. 

I n  the instant case, as stated by Clark, C.J., in Leggett v. Simpson, 
176 N.C. 3, !I6 S.E. 638, and quoted by Stacy, C.J., in Tillman v. 
O'Briant, 220 N.C. 714, 18 S.E. 2d 131: "There is nothing in the will 
which impairs the usual rule of constructtion tha t  where a devise is to  
a class collectively, and not by name to various devisees in the class, 
all the membcrs of the class take per capita and not per stirpes." 

The appeal of the plaintiff is dismissed under the authority of Ferrell 
v. Basnight, 257 N.C. 643,137 S.E. 2d 219. 

Tha t  portion of the judgment of the lower court directing tha t  
distribution among the nephews and nieces of W. C. Beavans shall be 
per stirpes is reversed. The case is remanded with directions to the 
Superior Court to enter an  order requiring distribution among the 
nephews and nieces per capita. 

Reversed. 

RODMAN, J., dissenting: As I read the will, testator intended to pro- 
vide for a distribution of the trust  a t  his wife's death among his 
nephews and nieces. By  express language he directed "said distribution 
to  be per stirpes and not per capita." The conclusion reached by the 
majority is, I think, contrary to the testator's intent. Hence my vote 
is to affirm. 

HIGGINS, J., joins in this dissent. 
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HILDA CALAHAS GILLISPIE r. GOODPEAR SERVICE STORES, A 
~ r l ~ s ~ o s  OF THE GOODPEAR TIRE & RCBRER COMPASS, A K D  THE 

GOOIITEAR TIRE 8: RUBBER C031PAIST, A CORPORATIOX, A N D  

0 .  J .  HARTSELL, ROBERT E. HARDES, 1IELVITS WREKN, A\II  

ARTHUR JOSES. 

(Filed 11 January 1963.) 

1. Assault and Battery 5 3; Trespass § 6- 
An action for a n  assanlt ant1 fo r  a tresllass arising out of a single 

translaction together with all  parties sought to  be held liable therefor may 
be joined in a single action. 

4. Pleadings 5 2- 
While a complaint should state in a ljlnin and concise manner only the 

ultimate and issuable facts deterini~latire of plaintiff's right to relief, 
the complaint must state the ultimate fa& with sufficient particularity 
to disclose the basis and nature of tlie cau<e of action. and allecntioas 
merely to the eflect that  clefendnnts committed a tresl nis and nfcaulted 
plaintiff s ta te  conclusions of law and not th r  predicate fnctq upon which 
such causes of action may be mnintained, aiid are  therefore insufficient to  
vithstancl demurrer. G.S. 1-122. 

3. Pleadings S 12- 
h demurrer does not admit the pleader's conclusio~l of law. 

APPEAL by plaintiff from Aiintx, J., July 16, 1962 Civil Term of 
A L A M ~ C E .  

The hearing below was on demurrers to the complaint. 
Plaintiff alleges she and each of the four individual defendants are 

citizens and residents of Alamance County, North Carolina; that  de- 
fendant Goodyear Tire & Rubber Company is a corporation doing 
business in S o r t h  Carolina and having a place of business and rtore 
in Burlington, Korth Carolina; and that Goodyear Service Stores is :1 

division of defendant Goodyear Tire & Rubber Company. 
The remaining allegations of the complaint and the prayer for re- 

lief are as follows: 

((4. On or about N a y  5 ,  1959, and May 6, 1939, the defendants, 
~ ~ i t h o u t  cause or just excuse and nialiciously came upon and tres- 
passed upon the premises occupied by the plaintiff as a residence, 
and by the use of harsh and threatening language and physical 
force directed against the plaintiff assaulted the plaintiff and 
placed her in great fear, and humiliated and embarrassed her by 
subjecting her to  public scorn and ridicule, and caused her to be 
seized and exhibited to the public as a prisoner, and to be con- 
fined in a public jail, all to her great humiliation, embarrassment 
and harm. 
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"5. By reason of the defendants' malicious and intentional as- 
sault against and humiliation of the plaintiff, the plaintiff was and 
has been damaged and injured in the amount of $25,000.00 

"6. The  acts of the defendants a s  aforesaid were deliberate, 
n~alicious, and with the deliberate intention of harming the plain- 
tiff, and the plaintiff is entitled to recover her actual damages as 
well a s  punitive damages from the defendants and each of them. 

"THEREFORE, the plaintiff prays tha t  she have and recover of 
the defendants the sum of $23,000.00 as damages and $10,000.00 in 
addition thereto as  punitive damages, and tha t  she have such 
other and further relief as may be just and proper." 

Separate demurrers were filed by: (1) defendants Goodyear Tire & 
Rubber Company, Goodyear Service Stores, a division of Goodyear 
Tire & Rubber Company, and 0 .  J. Hartsell; (2)  defendant Robert 
E .  Harden; (3) defendant Melvin Wrenn; (4) defendant Arthur Jones. 
Although different in phraseology, each demurrer specifies two grounds 
of objection to the complaint, namely, (1) tha t  the complaint does not 
state facts sufficient to constitute a cause of action, and (2)  tha t  there 
is a misjoinder of parties and causes of action. 

The court entered a separate judgment with reference to each of 
said four demurrers. I n  each judgment, after a recital of the said 
grounds on which the demurrer was based and a recital tha t  the court 
mas of the opinion "that said demur~er  should be sustnined," i t  was 
"ORDERED, ADJUDGED and D E C R E E D  tha t  said demurrer be 
and the same is hereby sustained and t he  court, in its discretion, grants 
unto said plaintiff thirty (30) days within which to file amended com- 
plaint." 

Plaintiff excepted t o  each of said four judgments and appealed. 

Rober t  S. Chhoon for plaint i f f  appellant. 
McLendon ,  B r m ,  Holderness &. Brooks for  de fendant  appellees 

Goodyear Service Stores, Goodyear T ire  & Rubber  Company  and 0. 
J .  Hartsell.  

A l len  6 Allen for de fendant  appellees Rober t  E.  Harden  and M e l v i n  
Wrenn .  

Spencer B. Ennis ,  Long ,  R idge ,  H i m i s  h W a l k e r  and Herbert  F.  
Pierce for defendant  appellee Ar fhttr Jones. 

R~BBITT,  J. Where there is a misjoinder of parties and causes of 
action, a judgment sustaining a demurrer to the complaint on  tha t  
ground necessitates a diami~sal of the action. T a r t  v. Byrne ,  243 N.C. 
109, 90 S.E. 2d 692; Snotherly  v .  Jenret te ,  232 N.C. 605, 6 1  S.E. 2d 
708, and cases cited. 
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The judgments now under consideration do not specify the  ground 
on which the demurrers were sustained. However, the fact the court 
did not dismiss the action but granted plaintiff leave to file an amended 
complaint indicates the court sustained the demurrers on the ground 
the complaint did not state facts sufficient to constitute a cause of 
action. Be tha t  as i t  may the allegations of the complaint do not dis- 
close a nlisjo~nder of parties and causes of action. If i t  be assumed tha t  
plaintiff has alleged more than one cause of action, all defendants, 
under plaintiff's allegations, are parties to  all such causes of action. 

Does the complaint state facts sufficient to constitute any cause of 
action? 

A complaint must contain " ( a )  plain and concise statement of the 
facts constituting a cause of action . . ." G.S. 1-122. "The cardinal re- 
quirement of this statute . . . is tha t  the facts constituting a cause of 
action, rather than the conclusions of the pleader, must be set out in 
the complaint, so as  to disclose the issuable facts determinative of the  
plaintiff's right to relief." Shives v. Sample, 238 N.C. 724, 79 S.E. 2d 
193. The cause of action consists of the facts alleged. Lassiter v. R.R., 
136 N C. 89, 48 S.E. 6-12; Skipper v. Cheatham, 249 K.C. 706, 709, 
I07 8.E. 2d 625; TT'yatt v. Equipment Co., 233 N.C. 355, 361, 117 S.E. 
2d 21. The statutory requirement is tha t  a complaint must allege the 
material, essential and ultimate facts upon which plaintiff's right of 
action is based. Chason v. Marky ,  223 N.C. 738, 28 S.E. 2d 223. and 
caqes cited. "The law is presumed to be known, but the facts to which 
the law is to be applied are not known until properly presented by the 
pleading and established by evidence." l lcIntosh, North Carolina 
Practice and Procedure, 8 379. 

The facts alleged, but not the pleader's legal conclusions, are deemed 
admitted when the sufficiency of the complaint is tested by demurrer. 
Stamey v. Nembcrship Corp., 247 N.C. 640, 645, 101 S.E. 2d 814. 
"Where the coniplaint merely alleges conclusions and not facts, i t  fails 
to stnte a cause of action and is deinurrable. G.S. 1-12716)"; Broad- 
way v. Aisileboro, 230 N.C. 232, 233, 108 S.E. 2d 441. However, i t  is 
well settled tha t  n complaint must be fatally defective before i t  mill he 
rejected a. insufficient, and "if any portion of i t  or to any extent i t  
presents facts sufficient to constitute a cause of action the pleading vill 
stand." (Our italics) Snotherly 21. Jenrette, supra, p. 608; Buchanan 
v. Snzau~lcy, 246 N.C. 592, 595, 99 S.E. 2d 787. 

Khen  a complaint alleges defendnnt is indebted to plaintiff in a 
certain amount and such debt is due, but does not allege in n-hat nian- 
ner or for  hat cause defendnnt became indebted to plaintiff, i t  is de- 
inurrnblc for failure to stnte fnctc sufficient to constitute a cause of 
action. Moore 2,. Hobbs, 79 N.C. 535; Griggs V .  Griggs, 213 9 . C .  621 
627. 197 S.E. 165. 
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"The liability for tort  grows out of the violation of some legal duty 
by the defendant, not arising out of contract, and the complaint should 
state facts sufficient to show such legal duty and its violation, resulting 
in injury to  the plaintiff. What  these facts are must depend upon the 
elements which go t o  make up the particular tort  complained of, un- 
der the substantive law." hIcIntosh, North Carolina Practice and Pro- 
cedure. § 388, where, with reference to various tort  actions, the require- 
ment tha t  the facts be alleged is discussed. 

"In an action or defense based upon negligence, i t  is not sufficient t o  
allege the mere happening of an event of an injurious nature and call 
i t  negligence on the part  of the party sought to be charged. This is 
necessarily so because negligence is not a fact in itself, but is the legal 
result of certain facts. Therefore, the facts which constitute the negli- 
gence charged and also the facts which establish such negligence as 
the proxin~ate cause, or as  one of the proximate causes, of the injury 
must be alleged." Shives v. Sample, supra; Stamey v, Membership 
Corp., supra; Skipper v .  Cheatham, supra; W y a t t  v .  Equipment Co., 
supra; Myrtle Apartments v .  Casualtg Co., 258 X.C. 49, 127 S.E. 2d 
739. I n  each of these case:, the complaint was held demurrable for 
failure to state facts sufficient to constitute a cause of action. 

I n  Lefterman v .  Mica Co., 219 X.C. 769, 107 S.E. 2d 753, a de- 
murrer was sustained on the ground the facts alleged were insufficient 
to  support the plaintiff's allegation tha t  the injury they sustained was 
proximately caused by ~ ~ r o n g f u l  conduct of the defendants. 

As stated by Barnhill, J. (later C.J . ) ,  in Parker v .  Whi te ,  237 K.C. 
607, 610, 75 S.E. 2d 615: "The competency of evidence, the form of thr: 
issues, and tlie charge of the court are all controlled in very large 
measure by the nature of the cause of action alleged by plaintiff. 
Hence, the trial judge, as well as the defendant, must know the exact 
right plaintiff seeks to assert or the legal wrong for which he seeks 
redress before there can be any intelligent trial under the rules of 
procedure which govern our system of jurisprudence." 

Plaintiff alleges, in a single sentence, tha t  defendant, "without cause 
or just excuse and maliciously," trespassed upon premises occupied by 
her as  a residence, assaulted her and caused her to be seized and con- 
fined as  a prisoner. The complaint states no facts upon which theec 
legal conclusioiis may be predicated. Plaintiff's allegations do not dis- 
close what occurred, when i t  occurred, where it occurred, who did 
what ,  tlie relationships hctwcen defendants and plaintiff or of defen- 
dants inter se, or any otller factual data tha t  might identify the oc- 
casion or describe the  circumstance^ of the alleged wrongful conduct 
of defendants. 

A plaintiff must make out his case secundum allegata. Lucas v. 
Whi te ,  248 N.C. 38, 42, 102 S.E. 2d 387. There can be no recovery ex- 
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cept on the case made by his pleadings. A n d r e w  v. Bruton, 242 N.C. 
93, 86 S.E. 2d 786. Here, there is no factual basis to  which the court 
could apply the law. When considered in the light most favorable to  
plaintiff, this complaint, in our opinion, falls short of minimum require- 
ments. 

I n  St ivers  v .  B a k e r  (Ky. ) ,  9 S.W. 491, it JTas held that a petition al- 
leging the defendant unlawfully assaulted the plaintiff, thereby putting 
him in great fear, but not stating how the assault was made, stated a 
mere conclusion of law and was demurrable as not stating facts consti- 
tuting a cause of action as required by the Kentucky statute. The 
court, in opinion by IIolt, J., points out that  a statement of the facts 
constituting a cause of action "is not only necessary to  enable the 
opposite party to form an issue, and to inform him of what his acl- 
versary intends to prove, but to enable the court to declare the lamr 
upon the facts stated. It cannot do so if a mere legal conclusion is 
stated. The term 'assault' has a legal meaning; as much so as the 
n-ord 'trespass.' " I n  Shapiro .tl. Jficlzelson. 47 S . R .  746, the Court of 
Civil Appeals of Texas, in opinion by Fisher, C.J.. said: "The use 
of the expression 'assaulted' is not the averment of a fact, but is 
simply a statement which expresses the conclusion of the pleader." 

The judgments sustaining the demurrers are affirmed on the ground 
the complaint does not state facts sufficient to  constitute any cause of 
action. It would seem appropriate tha t  plaintiff, in accordance with 
leave granted in the judgments from which she appealed, now file an 
amended complaint and therein allege the facts upon which she bases 
her right to recover. 

Affirmed. 

STATE v. LOUISE LONG LSNGLOIS.  

(Filed 11 January 1063.) 

1. Criminal Law 5 101- 
The burden is on the State in a crinlinal prosecution to prore the 

corpirs  d c l ~ c t i  and that defendant is the person x ~ h o  committed the offense. 

2. Same- 
In  order to  be sufficient to orerrnle nonsuit, the State's evidence lllust 

raise more than a conjecture of defendant's guilt, and evidence which 
merely fstablishes the possibility tha t  defendant committed the offense 
is insufficient. 
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3. Homicide § 20- 

Evidence tlmt defendant's child diecl from peritonitis cruised by some 
sharp or severe blow to the abdomen, that defendant had been seen on eev- 
era1 occcasions to punish the child se~ere ly ,  that  the body of the child was 
covered with bruises and lacerations, with some evidence of defendant's 
silence in the face of accusations with respect to mistreatment of the 
child, but no evidence of any accusations made in the presence of defend- 
ant  that defendant struck the particular blow causing the death, i s  he6d 
insufficient to be submitted to the jury, since it  raises a mere conjeature 
as  to whctlier defendant is the person who committed the offense. 

APPEAL by defendant from Shaw, J., 30 M a y  Regular Criminal Term 
1962 of IREDELL. 

The defendant Louise Long Langlois and her husband Joseph E. 
Langlois were indicted a t  the Fall Term 1962 by the Grand Jury  in 
Iredell Superior Court and charged in the same bill of indictment 
with the murder of T h o n ~ a s  Morris Langlois on 27 October 1961, with 
malice aforethought. 

When the case was called for trial the solicitor announced tha t  the 
State mould not ask for a verdict of niurder in the first degrce but 
would seek a verdict of murder in the second degree or manslaughter, as 
the evidence in the case might ~ ~ a r r a n t .  

The State's evidcnce tends to establish these facts: 
(1) Thomas Morris Lnnglois, son of the defendants, a child about 

three and one half years of age, died on 27 October 1961 as the re- 
sult of extensive peritonitis, caused by the rupture of the sinall in- 
testine ; 

(2) Tha t  the rupture in the small intestine had existed for 24 to 
48 hours prior to the child's death; 

(3)  That  the perforation or small hole in the small intestine was 
caused by an extremely hard blow to the abdomen which caused in- 
fection which in turn caused death; 

(4) That  the body of the child was virtually covered n-it11 bruises 
and laceiv.tions, approximately 150 of them. N o s t  of the lacerations 
were superficial, tha t  is, not entirely through the skin. There were ap- 
proxin~ately a dozen or more lacerations which were through t,he skin 
which mould have required suturing or sewing up had the child 
lived. The laceration on the abdomen of the child was approximately 
three eights to one half inch deep. 

Dr .  L. B, ilIcBrayer, who was found to be a medical expert specializ- 
ing in pediatrics, performed an autopsy on the deceased child. Dr. 
McBrayer, with respect to  the lacerations and bruises found on the 
body of the child immediately after death, testified: "It is niy opinion 
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tha t  those lacerations and bruises mere traumatic in nature, tha t  is, 
caused by blows to  his body not self-inflicted." 

Other evidence of the State tends to  show tha t  sometime during the 
Spring of 1961, the feme defendant was observed hitting this child 
after she had placed him in a car a t  a supermarket; tha t  she hit the 
child in the head several times with her fist. Other evidence tends to 
shorn that  the defendant mother, the latter part  of August 1961, hit 
the child a number of times ~ ~ i t h  the tongue of a child's wagon. On an- 
other occasion in August 1961 the mother was seen whipping the child 
in the yard of the home with a switch. 

The evidence also tends to show tha t  the deceased child had been 
suffering from anemia most of his life; tha t  he was clumsy and fell 
often. He  Tyas treated by Dr.  AfcBrayer on occasions for bruises and 
lacerations on his body. He was hospitalized for an evaluation of his 
condition and was found to be free of any disease of the blood except 
for the presence of anemia. Dr .  McBrayer further testified: "Yes, solne 
of the lacerations tha t  I have mentioned as  being on the body could 
be classified as scratches. I am not sure tha t  I was the only one who 
ever treated this child * * *. I have seen i t  off and on since i t  was 
about a month old. From time to time he has had scratches and bruisei: 
on him qince the time that  he started crawling. * * * I would not 
classify this child as any more clumsy than any anemic baby of his 
age. One of the histories tha t  his mother gave me was tha t  he fell 
frequently and was clumsy. The other story she gave me was that  
this older sister (vho  waq about two years older than the deceased 
child) was rough on the child. * * * I said that  the bruises tha t  I found 
on the body were caused by trauma, tha t  is, some external force, but 
I do not know what tha t  was." 

Sheriff Rumple talked with Mrs. Langlois about the bruises on the 
child's body and, according to the Sheriff's testimony, she made sever- 
al statements. Flrst, she told him the child fell off his tricycle; then 
she made the statement tha t  he fell out the back door of the home 
and then she changed and said he had fallen out the front door; 
later she made another statement tha t  he fell off a pile of wood in the 
back yard. The Sheriff testified tha t  he made an investigation and tha t  
he found no wood in the yard a t  all. There was other testimony tend- 
ing to  ~ 1 1 0 ~  tha t  the mother had a t  other times mistreated the deceased 
child, but no dates as to the time of such mistreatment were disclosed. 

At  the conclusion of the State's evidence a n~otion for judgment a. 
of nonsuit as to both defendants was made and allowed as to defendant 
Joseph E. Langlois and denied as to  defendant Louise Long Langlois. 

The jury returned a verdict of guiIty of manslaughter. Sentence wns 
imposed, and the defendant appeals, assigning error. 
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Attorney General Bruton, Asst. Attorney General G. A .  Jones, Jr., 
for the State. 

W. R. Battley; Jay F .  Frank; Deal, Hutchins and Minor; E d  T. 
Pullen for defendant. 

DENNY, C.J. The defendant assigns as  error the refusal of the 
court below to sustain her motion for judgment a s  of nonsuit a t  the 
close of all the evidence. 

We think the real question involved in this appeal is simply this: 
JTTho inflicted the injury to  Thomas llforris Langlois tha t  ruptured his 
small intestine which caused the infection which in turn caused his 
death? 

It is fundamental lam tha t  the proof of a charge in a criminal case 
involves the proof of two d~st inct  propositions: (1) Tha t  the act com- 
plained of was done, and (2) tha t  i t  was done by the perbon or per- 
sons charged and by none other. Proof of both is a prerequisite to  a 
conviction. S.  2,.  Norggins, 215 N.C. 220, 1 S.E. 2d 533; S.  v. Edwards, 
224 N.C. 577, 31 S.E. 2d 762; S.  v. Bass, 253 N.C. 318, 116 S.E. 2d 772. 

The State's evidence, in our opinion, was sufficient to shorn the fol- 
lowing: (1) Tha t  the defendant had been seen on several occasions to  
punish the deceased child rather severely, the last incident being some 
two months before the child's death. (2) T h a t  the child died from 
peritonitis due to some sharp or severe blow to the abdomen which 
punctured his small intestine. (3) Tha t  the body of the child was 
cove~ed ~ ~ i t h  bruises and lacerations. (4) Tha t  certain accusations 
were made in the presence of the defendant which would ordinarily 
call for some sort of denial by the defendant, but none mas made. How- 
ever, the persons purported to  have rnade the accusations took the 
stand a t  the trial and denied having rnade the accusations. Even so, 
the accusations with respect to  mistreatment of the child on the part  
of the defendant do not tend to  show tha t  the defendant struck the 
blow tha t  caused the peritonitis which in turn caused the death of 
the child. 

I n  the case of S.  v. Prince, 182 N.C. 788, 108 S.E. 330, V7alker, J . ,  
speaking for the Court, said: "TT7e may say generally tha t  evidence 
should raise more than a mere conjecime as to the existence of the 
fact to be proved. The legal sufficiency of proof and the moral weight 
of legally sufficient proof are very distinct in the conception of the 
law. The first lies within the province of the court, the last within 
tha t  of the jury. -4pplying the maxim, de minimis non czcrat lez, when 
we say tha t  there is no evidence to  go to the jury, we do not mean 
that  there is literally and absolutely none, for as to this there could 
be no roo111 for any controversy, but there is none which ought reason- 
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ably to satisfy the jury tha t  the fact .ought to be proved is es- 
tabl~shed, though there is no practical or logical difference between no 
evidence and evidence without legal weight or probative force. The 
sufficiency of evidence in law to go to  the jury does not depend upon 
the doctrine of chances. Hon-ever confidently one, in his own affairs, 
nlay base his judgment on mere prob:tbility as to a past event, nrhen 
he assumes the burden of establi\hing such event as a proposition of 
fact and as a basis for the judgment of a court, he must adduce cvi- 
dence other than a majority of chances tha t  tlie fact to  be prored does 
exist. It nlust be more than sufficient for a mere guess, and must be 
such as tend. to actual proof. " " ,C. u. S m p s o n .  244 x.C. 32ri, 93 
S.E. 2d 42.5; S. v. Simmons, 240 N.C. 780, 83 3.E. 2d 904; S. 2;. Gram- 
gel., 233 N.C. 739, 78 8.E. 2d 569; S. v. Minton, 228 N.C. 318, 46 8.E 2d 
296. 

I n  the last cited caqe it is said: "It is an established principle of 
the administration of criminal  la^ thxt circumstantial evidence is in- 
sufficient to  sustain a con~iction unlcs, the circumstantial fncti iho~vn 
on the bearing arc 'of such n nnturc and so connected or related as to 
to point unerringly to tlte defendant's guilt and exclude any other 
reasonnhle hypothesis.' S. v. Harz3ey. 228 N C. 62, 44 8.E. 2d 472." 
See S. V. C'oflcy. 223 S . C  119. 41 S.E. 2d 886 and S. u. dlnddc)?, 
212 S.C. 56,192 X.E. 830. 

Ll1:e~vise. "the guilt of an accuvd i~ not to be inferred n~ercly from 
factq consistent n i t h  his p d t ,  but they 1nu.t be inconsistent with his 
innocence. S. v.  Jlassey. 86 S C. 658. 'Ei-ic!ence which merely shows . . 
i t  poGl)le for the facts In Issue to be as alleged, or m-hich raise. a mere 
conjecture tha t  i t  x i s  so, is an insufficient foundation for a verdict and 
should nct he left to the jury.' S. 2). 17211~072, 63 N.C. 335." S. v. Harvey, 
supra, and cited cases. 

This itsignment of error will be upheld. 
Reversed. 

STATE v. J A Y  PASN COVIXGTOS. 

(Fi led  11 Janu:wy 1963.) 

1. Indictment and Warrant 3 ld- 
Where defendant, before plen, n l o ~ c s  to  quash the  indictmrnts on the  

gro11:~1 tha t  ~nembelx  of his race were ev ln t l ed  f rom tlie grand j u r ~  sole- 
ly brcausc of race, t he  motion i s  madc in a p t  t ime and  must be  determin- 
ed in accordance with due process of law. G.S. 9-2G. 
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2. Grand J u r y  § 1 ;  Constitutional Law § 29- 
An indictment returned by a grand jury from n7hich members of de- 

fendant's race are  intentionally escluded solely because of race is a de- 
nial of defendant's right to the equal protection of the law, under both 
the Federal and State Constitutions. Fourteenth Amendment to the 
Constitution of the United States ; Article I, $ 17 of the Constitution of 
R'orth Carolina. 

3. Constitutional Law 8 30- 
Due process of law is secured against State action by the Fourteenth 

Amendment to the United States Constitution. 

4. Grand J u r y  § 1 ;  Constitutional Law 8 29- 
The burden of proof is upon defendant to establish his assertion of 

racial discrimination in the selection of the grand jury. 

5. Same;  Constitutional Law S 31- 
Where defendant aptly mores to quash the indictments on the ground 

that members of his race were intenlionally excluded froin the grand 
jury, and mores that  process issue to require certain named officials to 
appear and testify ~ i t h  rcspwt to selection of the grnnd jury and to bring 
with them pertinent books and records, the act of the court in finding the 
facts and denying the nlotions amounts to a denial of defendant's consti- 
tutional right to an opportunity to procure evidence, if he can. in support 
of his motion to quash. 

6. Same-- 
On defendant's motion to quash the indictments for the intentional 

esclusion of members of his race froin the grand jury which returned the 
indictments, the court's finding that  a Srgro serred on the grand jury 
which returned the indictnlents is not conclusive, the question being 
whether any person was intentionally excluded from the grand jury 
because of race. 

7. Indictment and  Warran t  § 16- 
The quashal of indictments on the ground that defendant was denied 

his right to a n  opportunity to procure evidence of racial discrimination 
in the selection of the grand jury does not entitle defendant to his dis- 
charge, but tiefendant should be held until indictnlents against him can 
be found by a n  unesceptionable grand jury. 

APPEAL by defendant from GambilL, J., May Criminal Term 1962 of 
UNION. 

Criminal prosecution upon two indictments. The first indictment 
charges ,J. D. Blount, Curtis Osborne, and defendant with an unlawful 
and felonious conspiracy to  feloniously break and enter a building 
with intent to commit larceny of the personal property kept therein. 
The second indictment charges defendant alone with a felonious break- 
ing and entry, larceny, and receiving stolen property knowing i t  t o  
have been stolen. 
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When these two cases were called for trial the solicitor for the State 
moved tha t  they be consolidated for trial, which motion the court 
granted. Prior to pleading to the two indictments defendant, who is a 
Negro, moved in writing to  quash both indictments on the ground tha t  
the grand jury, which returned both indictments, in violation of his 
rights under Article I, section 17, of the North Carolina Constitution, 
and under the due process and equal protection clauses of section 1 of 
the 14th Amendment to  the United States Constitution, was illegally 
impanelled and composed, because Negroes solely by reason of their 
race were intentionally excluded from service upon the said grand 
jury. Defendant in his written motion further moved tha t  the court 
grant defendant's counsel, who do not live in Union County, reasonable 
time and opportunity to  inquire into the facts relative to the alleged 
intentional exclusion of Negroes by reason of their race from the grand 
juries of Union County, and from the grand jury which returned the 
indictments here, that the court issue process to require certain named 
officials of Union County to appear before i t  and testify in respect to 
the selection of grand juries for Union County and to  bring with them 
all books, documents, and records pertinent to the inquiry, and that  
the court set a date to have a hearing on his motion. Defendant's 
motion was supported by an affidavit of one of his counsel, whose alle- 
gations are based upon information and belief. 

The court denied defendant's motion to quash the two indictments, 
denied his motion to set a hearing on the motion to quash the two 
indictments, and denied his motion to cause process to issue, to which 
three rulings defendant excepted. After the denial of these motions 
the record shows the following: 

"The court finds that  there has been no evidence offered as a 
basis to quash the Bills of Indictment in this case. The court 
further finds Lhat the defendant was charged in a warrant drawn 
on March 9, 1962, R-hi& was served on the 9th of March, 1968 
charging the violation which is included in the Bill of Indictment 
(sic) under which the defendant now stands indicted. The court 
further finds tha t  a t  the February, 1962 term of Superior Court 
for Union County that  a Grand Jury was drawn from a panel of 
fifty-four persons, and the Grand Jury was drawn by a child, Gene 
Lathan, five years of age, son of Kenneth Lathan, and tha t  the fol- 
lowing persons were d r a w  as  the Grand Jury:  [Then follows the 
names of the 18 members of the Grand Jury.]  

"Anlong the Grand Jury one person was a colored person. The 
court further finds as a fact tha t  from the panel of fifty-four 
persons drawn for the February, 1962 Term of Superior Court, 
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two of those persons were colored persons. The court further find- 
ing as a fact tha t  a t  the May,  1962 Term of Superior Court for 
Union County the trial panel drawn from which jurors mere 
drawn for the trial of this cause, four of those number were color- 
ed; one of those persons was excused by statute as  being a minister, 
another person was excused by tlicl court under a doctor's certifi- 
cate that  lie hyas physically unable to  serve as a juror. The court 
further finds as a fact there are ixio colored people now on the 
jury from which the jurors to be drawn for the trial of this de- 
fendant. 

"COURT: Now, do you want to challenge that?  
"MR. W I T T :  We do challenge those findings. Our position is 

tha t  they are iri~uficient as a ~ n a t t ( ~  of law to sustain the overrul- 
ing of our motion. We escept to the denial for the hearing and of 
these witnesses. 

"COUR'I': Vell ,  I am going to let the case go to the jury on 
those findings. 

"EXCEPTION NO. 4." 

Defendant, aftcr a denial of his motions, entered a plea of Not 
Guilty as to both indictments. The jury returned for its verdict tha t  
defendant v a s  Guilty of conspiring to commit a felony, as charged 
in the indictment, and Guilty of a felonious breaking and entry and 
larceny, as charged in the other indictment. The record states, "The 
charge of receiving was dropped by the State." 

From a judgment tha t  defendant be imprisoned in the State's prison 
for a term of not less than seven years nor more than ten years, he ap- 
peals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
Harry JT7. McGallinrd for the State.  

Samuel S .  Mitchell and Scupi & Witt for defendant appellant. 

PARKER, J. Defendant aseigns as errors the denial of his motion 
to quash the indictments on the alleged ground tha t  Negroes by rea- 
son of their race >yere intentionally excluded from service on the grand 
jury ~ l i i c l i  returned the indictments against him here, the denial of his 
motion to  set a time to hear his motion to quash the indictments, after 
his counsel had had a reasonable time to investigate the facts relative 
to  the alieged intentional exclusion of Negroes by reason of their race 
from the grand jury which returned the indictments here, and to the 
denial of his motion to cause process to issue requiring certain named 
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officials of Union County to appear and give evidence relative to the 
drawing of the jury panel and the drawing of the grand jury which 
returned the indictments here from the jury panel. Defendant further 
assigns as error the court's making findings without holding a hearing 
or giving him adequate opportunity to present evidence. 

Defendant's motion to quash the indictments was made in ap t  time, 
before pleading to  the indictments. G.S. 9-26; S. v. Perry, 248 N.C. 
334, 103 S.E. 2d 404; Jlzller v. State, 237 N.C. 29, 74 S.E. 2d 513; S. 
v. Gardner, 104 N.C. 739, 10 S.E. 146. 

The Supreme Court of the United States in an unbroken line of cases 
stretching back for eighty years has held tha t  the indictment of a 
Negro defendant by a grand jury in a state court from which members 
of his race have been intentionally excluded solely because of their 
race is a denial of his rights to tlie equal protection of the laws as 
guaranteed by the 14th Amendment to  the United States Constitution. 
S. v. P e n y ,  250 N.C. 119, 108 S.E. 2d 447; Miller v. State, supm; 
Eubanks v. Louzsiana, 356 U.S. 584, 2 L. Ed. 2d 991; Reece v. Georgia, 
350 U.S. 85,100 L. Ed. 77. 

A like conclusion is reached in Korth Carolina by virtue of our de- 
cisions on "the law of the land" clause embodied in the Declaration 
of Rights, Article I, section 17, of the North Carolina Constitution, and 
me have consistently so held since 1902. S. v. Peoples, 131 N.C. 781, 
42 S.E. 814: S. v. Speller, 229 S . C .  67, 47 S.E. 2d 537; JIz11e7. 21. State, 
supra; S. v. Perry, 248 X.C. 334,103 S.E. 2d 404; S .  2;. Perry, 250 S C. 
119,108 S.E. 2d 447. 

Due process of law is secured against state action by the words of 
the 14th Amendment to the United States Constitution. Betts v. 
Brady, 316 U.S. 455, 86 L. Ed. 1595. 

The court said in Holden v. Hardy, 169 U.S. 366, 389, 42 L. Ed. 780, 
790: "This Court has never attempted to define with precision the 
words 'due process of lam,' nor is i t  necessary to do so in this case. It 
is sufficient to say tha t  there are certain immutable principles of 
justice ~ h i c h  inhere in the very idea of free government which no mem- 
ber of the Union may disregard, as tha t  no man shall be condemned in 
his person or property without due notice and an opportunity of being 
heard in his defense." 

The burden of proof is upon the defendant to establish the racial 
discrimination alleged in his motion t o  quash the indictments. S. v. 
Perry, 248 K.C. 334, 103 S.E. 2d 404; Miller v. State, supra; Akins v. 
Texas. 32.3 U.S. 398, 89 L. E d  1692; Fay v. J7ew York, 332 US .  261, 
91 L. Ed. 2043. 

The court in its findings states "there has been no evidence offered 
as  a basis to quash the Bills of Indictment in this case." When the 
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court denied defendant's motion to require process to  issue for certain 
named officials of Union County t o  appear and give evidence relative 
t o  the preparation of the jury list of Union County, and the drawing 
of a jury panel and grand jury for the February Term 1962, and 
denied his motion for a reasonable time to inquire into alleged facts in 
respect to  the intentional exclusion of Segroes by reason of their race 
from the grand jury which returned the indictments here, i t  would seem 
tha t  defendant was denied a reasonable opportunity to produce evi- 
dence, if any such evidence exists as he contends. It is true the court 
made findings relative to a Negro serving on the grand jury which re- 
turned the indictments here, and to two Kegroes serving on the jury 
panel from which this grand jury was dra~vn,  and to  Negroes drawn 
on the jury panel for the May Term 1962, but even so, due process 
of law requires that "no man shall be condcmned in his person or prop- 
perty without due notice and an  opportunity of being heard in his de- 
fense," and tha t  opportunity lias been denied defendant here. Whether 
lie csn establish his contention or not, he must have his day in court 
on his motion to quash the indictments. 

JT711at we said in S .  v. Pewy, 248 N.C. 334, 103 S.E. 2d 404, in a 
similar situation from Union County, is controlling here: 

"Whether a defendant has been given by the court a reasonable 
time and opportunity to investigate and produce e~idence,  if he 
can, of racial discriminntion in the drawing and selection of a 
grand jury panel i m s t  be determined from the facts in each par- 
ticular case. After a careful examination of all the facts in the 
instant case, i t  is our opinion t h a t  the trial court denied the de- 
fendant a reasonable opportunity and time to investigate and pro- 
duce evidence, if sucli exists, in respect to the allegations of 
racial discrimination as to the grand jury set forth in the motion 
to quash and in the supporting affidavit of Samuel S. Mitchell. 
TTThether the defendant can establish the alleged racial discrimi- 
nation or not, due process of law deniands tha t  he have his day in 
court on this matter, and such day he does not have, unless he 
lias R reasonable opportunity and lime to investigate and produce 
his evidence, if he has any." 

The judgment and verdict below are reversed, and the case is re- 
manded for further proceedings. I n  the superior court the defendant 
must be granted the right t o  have process to issue for such witnesses 
and documents as he desires, and to present evidence tha t  he may have, 
if any, as to  the alleged racial discrimination in the grand jury panel 
which found the indictments against him. If a trial court a t  such hear- 
ing then finds there was no racial discrimination, the court will proceed 
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to trial on the present indictments. If the trial judge then finds there 
was racial cllscriinination in the grand jury panel, and quashes tlie 
indictments, the defendant is not t o  be discharged. He  will be held 
until indictnlent~ again-t 11m1 can f~ fouii,i 1)y an une~cep t ion~ble  
grand jury. S. z1 Perry. 24q N.C. 334. 103 S E "1 4001, S. 2 1 .  Speller, 
supra; H ~ l l  v. Tcxcls. 316 1-3. -100, 8G L. Ed.  1,559; EubccnXs zl. L o l i l s ~ -  

nna,  supra.  
Reversed. 

STATE v. JAY V h S K  COTISGTOS. 

(Filed 11 January 1903.) 

1. Constitutional Law § 28 ;  Crinlinal Law S 13- 
d I alid n arrant  or illdictnierit returned by a lcz:~lly constitntr~il gr;~ntl 

jury is a n  essential of jurisdiction. 

2. Constitutional Lam S 37- 

Every rensonable yresnniption will be intil~lged against a waiver by 
defendant in a criininal prosecution of f lmlan~rl i ta l  constitutional rights. 

3. Same; Constitutional Lam 20; Grand Jurj 3 1- 

TVliere :I defendant aptly ~iio\vs to q11:1ih the indi(.tni(m~t~ on tlie g m ~ n d  
that  they were returned by a grand jury from nhicll mrmberi of his race 
were iiitentionallg excluded, defendant's s~tbuequent 1)lens of guilty, 
standinq alone, a re  insufficient to constitute a naiver  of his riqhts to 
l i a ~ e  the motion to quash duly heard. 

APPEAL by defendant from Ganzbill, J., May Criminal Term 1962 
of UNION. 

One opinion in tlirce criminal cases, in each of n-hich there is a 
separate record, because the questions presented for decision in each 
case are identical. I n  case number 438 the indictment charges tlie de- 
fendant ~vitli a malicious nqsault in a secret manner with a deadly 
ITeapon on H. D. Ellcr, a violation of G.S. 14-31. I n  case number 439 
tlie indictment clinrges the defendant with resisting, delaying, and ob- 
structing two police officers of the city of Monroe while they were clis- 
charging and attempting to disc~liarge a duty of tlicir office, n vio- 
lation of G.S. 14-223. I n  case number 440 the indictment charges the 
defendant with unlawfully attempting t o  break out of and escape from 
the common jail of Union County, he being la~vfully confined therein, 
by assaulting the jailer H. D. Eller with a deadly weapon, to-wit, a 
board or stick. 
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I n  each case when i t  was called for trial the defendant, who is a 
Negro, before pleading to the indictment, made a written motion to  
quash the indictment in the identical language as  in case number 437, 
S. v. Covington, ante, 495, . . . . . . . .  S.E. 2d . . . . . .  . Each motion was 
supported by the affidavit of one of defendant's counsel in the 
identical language as  a like affidavit in case nuinber 437. I n  each of 
the three cases the court denied the motion in the identical words as 
it denied a like motion in case number 437, and in each of the three 
cases defendant's exceptions to the denial of his motion are identical 
with his exceptions to a denial of a like motion in case number 437. 
I n  each of the three cases the court made findings in the identical words 
as i t  did in case number 437, and in each of the three cases the de- 
fendant excepted in the same language as he did in case number 437. 
It ~ o u l d  be supererogatory to repeat here in fuller detail what is 
set forth a t  length in case number 437, which immediately precedes 
this opinion. 

Defendant, after a denial of his motion to auash tlie indictment in 
each of the three cases, in case nuinber 438 entered a plea of guilty 
of assault with a deadly weapon, which was accepted by the State;  
in case number 439 entered a plea of guilty as charged in the indict- 
ment;  in case number 440 entered a plea of guilty of an attempt to  
break jail as charged in the indictment. 

From a sentence of imprisonment in each of the t,hree cases, defend- 
an t  appeals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
Harry TV. i2IcGalliard for the State. 

Samuel S .  Mitchell and Sczipi R. TT'itt for defendant apprllant. 

PARKER, J. 'In each of the three cases here numbers 438-440 de- 
fendant's exceptions and assignments of error are identical with his 
exceptions and assignments of error in rase number 437, S. v .  Coving- 
ton, ante, 495, S.E. 2d . I n  all four of these cases defendant 
is represented by the same counsel. I n  t,hc>se four caseq, cases numbers 
437-440, defendant has filed one brief, arid tlie State by its Attorney 
General has done likewise. 

I n  each of these three cases defend:tntls motion to  quash the in- 
dictment v a s  made before pleading to the indictment, and therefore in 
ap t  time. G.S. 9-26; S .  v. Perry .  248 S.C. 334, 103 S.E. 2d 404; Miller 
v .  State,  237 N.C. 29, 74 S.E. 2d 513; S. 2). Gardner, 104 K.C. 739, 10 
S.E. 146. 

S. v .  Covington, supra, decides the identical questions presented for 
decision hereby defendant '  :ieeignments of error, and is controlling 
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unless the defendant waived any objection to the grand jury n-liicli in- 
dicted him by his plea of guilty in each of the three cases. 

The Court speaking by Ervin, J., stated in Miller v. State, supra: 
"The right of a Scgro defendant to object to a grand or petit jury 
upon the ground of discrimination against members of his race in the 
selection of such jury 1s waived by failing to pursue tlie proper 
remedy." Here tlie defendant pursued in apt  time the proper remedy 
to cliallenge the lcgality of the grand jury tha t  indicted him. 

In  S. v. Covzngton, supra, the Court said: 

"The Supicme Court of the United States in an unbroken line 
of cnvs  stretching back for eighty genre lmc held tha t  the in- 
dictment of a Negro defendant by a grand jury in a state court 
from n-hich inembers of his race havc becn intentionally ex- 
cluded o l c l y  bccnuw of their rate n denid of his rights to the 
equal in-otcction of tlie law, as gu:iranteed hy thc 14th hmend~ncnt  
to tlie United Statec Conditution. S. v. Pcrry, 230 S C. 119, 10S 
SF; 2 1  447; 3Iz11er 2 ' .  Strrfe, sziprn; FuOrr?~l c z 1  J,nirlsin?lcl. 3.5(i 
IT.'. 384, 2 L. Ed. 2d 991; Reecc 21. Georgia, 350 U S .  3.5, 100 L. 
Ed. 77. 

"A like conclusion is reached in North Carolma by virtue of 
our decisions on 'the law of the land' c1,lu.e embodied in the 
Declaration of Rights. Article I ,  section 17, of the Sort11 Carolina 
Constitution, and n-e hare  consistently so held since 1902. S. 2).  

Peoples. 131 N.C. 744, 42 S.E. 814; S. v. Speller, 229 N.C. 67, 47 
S.E. 2d ,537; llIzller v. State, supra; S. v. Perry, 248 N.C. 331, 103 
S.E. 2d 404; S. v. Perry, 230 K.C. 119, 108 S.E. 2d 447." 

Therefore, i t  necessarily follows tha t  the indictment of n Negro 
defendant by a grand jury in a state court from which members of his 
race have been intentionally excluded solcly because of their race is 
not good, for the reason that as to such Segro defendant i t  is not a 
legal grand jury, and defendant pursued tlie proper remedy, motions 
10 quaeh the indictnientq here in ap t  time under our practice, to ob- 
ject to the legality of thc grand jury tha t  indicted him. 

"=Z valid n-nrrant or indictment is an essential of jurisdiction." S. v. 
Morgan, 226 K.C. 414, 38 S.E. 2d 166. 

I n  Gibbons v. Territory, Crim. Court of Sppeals of Oklahoma, 115 
P. 129, tlie Court said: "A valid indictnie~it returned by a legally 
constituted grand jury is a jurisdictional requirement." 

There is abundant authority that  a plea of guilty does not waive a 
iurisdictional defect. Weir v. United States, 7th Cir., 92 F. 2d 634. 114 
A.L.R. 481; People v. Green, 368 111. 242, 13 N.E. 2d 278, 115 A.L.R. 
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348; Berg v. United States, 9th Cir., 176 F. 2d 122; 22 C.J.S., Criminal 
Law, sec. 424 (7) ; ibid, sec. 162; 4 Wharton's Criminal Law and Pro- 
cedure, by Ronald A. Anderson, sec. 1901. p. 770. See People v. Green, 
329 111. 576, 161 N.E. 83. In  People v. Kelly, 102 N.Y.S. 2d 385, 198 
Aiisc. 1119, the Court said: "A plea of guilty standing alone does not 
constitute a waiver of fundamental constitutional rights in the pro- 
tection of which every reasonable presumption is indulged. Bojinoff v. 
People, supra (299 N.Y. 145, 85 N.E:. 2d 909) ; Glnsser v. United 
States, 315 U.S. 60, 62 S. Ct .  457, 86 L. Ed. 680." 

Courts indulge every reasonable presumption against a waiver by a 
defendant charged with crime of fundamental constitutional rights, 
and do not presume acquiescence in their loss. Glasser v. United States, 
315 U.S. GO, 86 L. Ed. 680; Johnson v. Zerbst, 304 U.S. 458, 82 L.  Ed. 
1461, 146 A.L.R. 357; Aetna Ins. Co. v. Kennedy, 301 U.S. 339, 81 L.  
Ed. 1177; Ohio Bell Telephone Co. v. Public Utilities Commission, 
301 U.S. 292, 81 L. Ed. 1093. 

In  Johnson v. Zerbst, supra, the C o u ~ t  said, "A waiver is ordinarily 
an  intentional relinquishment or abandonment of a known right or 
privilege." 

I n  each of the three cases here, before pleading to the ~ndictments, the 
defendant, a Negro, made a written motion to quash the indictment in 
each case on the ground tha t  the grand jury which returned the indict- 
ments against him, in violation of his rights under Article I, section 17, 
of the North Carolina Constitution, and under the due process and 
equal protection clauses of section 1 of the 14th Amendment to  the 
United States Constitution, was illegally impanelled and composed 
because Negroes solely by reason of their race were intentionally ex- 
cluded from service upon the said grand jury. Defendant in his written 
motion further moved tha t  the court grant defendant's counsel reason- 
able time and opportunity to inquire into the facts relative to the 
alleged intentional exclusion of Kegroe< solely by reason of their race 
from service upon the grand juries of Union County, and from the 
grand jury which returned the indictments against him, and tha t  the 
court issue process to require certain named officials of Union County to 
appear before i t  and testify in reywct to the selection of grand 
juries for Union County, and to bring v i t h  them all books, documentq, 
and records pertinent to the inquily, and that  the court set a date  
to have a hearing on the motion. The court denied his motions to quash 
the indictments, denied his motions to set a hearing on the motions, 
and denied his motions to cause proceqs to issue, to which three rulings 
in all three cases defendant excepted. Defendant has assigned these 
rulings as error in each case, nnd has perfected his appeal in each case. 
Under these circumstances, i t  is our opinion, and we so hold, defendant, 
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by his subsequent pleas of guilty in each case, has not waived his ob- 
jection to the grand jury which indicted him on the ground tha t  it was 
illegally impanelled and composed in violation of his fundamental 
constitutional rights, and on the ground tha t  because of a fundamental 
constitutional prohibition the grand jury was without jurisdiction to  
find valid indictments against him, a Negro. 

What is said further in S. v. Couington, supra, which immediately 
precedes this case in our Reports, need not be repeated here. Upon 
authority of tha t  case the pleas of guilty in the three cases here and 
the judgments in the three cases here are reversed, and the three cases 
are remanded for further proceedings as set forth in detail in tha t  case. 

Reversed in all three cases. 

HOMER WIRTH v. STEWART JIOSROE BRSCET. 
A S D  

MYRTLE L. TT'IRTH v. STEWART MONROE BRACEY. 

(Filed 11 January 1063.) 

1. Abatement and R.evival § 8; States § 5a- 
The pendency of a claim under the State Tort Claims Act to recover 

for injuries resulting from the neqligence of a State employee in tlie 
perforn~ance of his duties, is not ground for abatement of a n  action later 
instituted by the injured party against the State employee in his indirid- 
ual capacity to recover for injnries resulting from the same act of negli- 
gence, since the requisite identity of l~art ies  does not exist. G.S. 1 - 1 2 T ( 3 ) .  

2. Election of Remedies 5 12- 
There is no inconsistency between proceedings under the State Tort 

Claims Act to recorer damages inflicted as  a result of negligence of a State 
em1)loyee and a n  action a t  common law against the employee individually 
to recover damages resulting from the same act of negligence, and there- 
fore the doctrine of election of remedies does not apply. 

APPEALS by defendant from Hall, J., May Term 1962 of JOHNSTON. 
These two civil actions grow out of a collision tha t  occurred J l a r c l ~  

27, 1959, on U.S. Highway 301, in Johnston County, between a south- 
bound 1957 Cadillac and a northbound 1958 Ford. Plaintiff Homer 
ITTirth was operating the Cadillac, and his wife, plaintiff Myrtle L. 
lt7irth, the ovner of tlie Cadillac, was a passenger. Defendant, in the 
course of his employment as a member of the North Carolina Highway 
Patrol, mas operating the Ford. 

Homer TTTirth's action is to recover damages on account of personal 
injuries. Mrs. TVirt11's action is to recover damages on account of per- 
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sonal injuries and on account of the damage to her car. Each alleged 
the collision and his (her) injuries and damage were proximately 
caused by the negligence of defendant. 

I n  each action, before answering the allegations of the coniplaint, 
defendant asserted (1)  a first defense and plea in abatement, and ( 2 )  
a second defense and plea in bar. These pleas were overruled by Judga 
Hall in orders dated April 12, 1962. 

Thereafter, upon trial, tlie jury, in each action, answered the issues 
of negligence, contributory negligence and damages, raised by de- 
fendant's answer to the allegations of the complaint, in favor of the 
plaintiff. Homer n7irth w i s  awarded clan~ages in tlie amount of 
$5,000.00. Mrs. Wirtli was awarded damages in the amount of 
$1 0.000.00. 

I n  each case, a judgment for plaintiff, in accordance with the verdict, 
was entered, and defendant excepted and appealed. 

Robert A. Spencc and Thomas Turner for plaintifj appellees. 
Smith, Leach, Anderson cf: Dorsett for defendant appellant. 

BOBBITT, J. Defendant's assignments of error are based on his ex- 
ceptions to the orders entered by Judge Hall on April 12, 1962, prior 
to jury trial. Defendant does not attack the manner in which the jury 
trial was conducted. Indeed, neither the evidence nor the court's charge 
is in the record on appeal. 

The sole question presented by each appeal is whether the court 
erred in overruling defendant's said pleas in abatement and in bar. 
The (admitted) facts relevant to this question are: These actions were 
instituted July 21, 1960. Prior thereto, to wit, on or about June 30, 
1960, as authorized by the Tort Claims Act, G.S. Chapter 143, Article 
31, each plaintiff had filed with the North Carolina Industrial Com- 
mission a clainl against tlie h-ortli Carolina Highway Commission to 
recover on account of injuries and damages sustained in said collision 
of l l a r c h  27, 1939, on account of the alleged negligence of Bracey, de- 
fendant herein. Based on these facts, defendant pleaded, in abatement 
of the present action, the filing and pendency of plaintiffs' said claims 
mith the Industrial Colnnlission; and defendant pleaded, in bar of the 
present actions, that  the filing of plaintiffs' said claims with the In- 
dustrial Conlmission constituted ( a )  an election of remedies and (b)  
a waiver and estoppel of their rights to  institute the present actions. 

When defendant's said pleas were heard by Judge Hall on or about 
April 12, 1962, and when these actions were tried in May,  1962, there 
had been no decision or hearing by the Industrial Commission mith 
reference to plaintiffs' said claims. Xor does i t  appear tha t  the In- 
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dustrial Con~inission has a t  any time acted thereon. Questions as to the 
legal effect, if any, if there had been a hearing and decision by the 
Industrial Commission prior to the trial of these actions are not pre- 
sented. Kor does this appeal present quest~ons as to the legal effect, 
if any, of the judgments herein upon the cla~nls filed by plaintiffs with 
the Inclustr~al Comnu+sion. Here, the fact the said clainls had been 
filed and 1Yer.e pendmg when these actions were instituted is the basis 
of defendant's plea In abatement. 

The rules applicable when considering a plea in abatement on the 
ground "( t )here  is another action pending betveen the same parties 
for the same cause" (G.S. 1-127(3) ) are stated, with full citation of 
authority, by Ervin, J., in i2lcDoz~'ell v. Bly the  Brothers Co., 236 N.C. 
39G, 72 S.E. 2d 860, and by Tt'inbornc, J. (later C.J ) ,  in Dumggins v. 
B u s  Co., 230 N.C. 234, 52 S.E. 2d 892. Later decisions are cited in Perry 
v. Oxens ,  237 N.C. 96. 123 S.E. 2d 2S7. Our decisions, beginning with 
Allen 21. Salley,  179 K.C. 147, 101 S.E. 545, relate primarily to a factual 
s i tuat~on where tlic plaintiff in the second action is the defendant in the 
first and the defenclnnt in the second :~ction is the plaintiff in the first. 
Here, a d~fferent factual situation is involved. 

In  our opinion, and we so hold, the claim filed by (each) plaintiff 
with the Industrial Commission d ~ d  not constitute another action pend- 
ing betwecn the same partzcs for the same cause vithin the meaning of 
G.S. 1-127 ( 3 ) .  

"Another action," as used in G.S. 1-127(3), would seem to refer 
to an action of 11ke nature, tllnt is, a civil action instituted under and 
subject to the proriGons of the Code of Civil Procedure. Tlie procedure 
under the Tort Clalms Act is S I U  generis. 

Fundamental differences (apart  from differences in procedure) be- 
tween a claim under the Tort Chinis Act and a common law action 
t o  recover damages on account of negligence include the following: 
Tlie n~auiniurn amount recoverable under the Tort Claims ,4ct is 
$10,000 00. G.P. 143-2!)1. Controverted factu:ll I--ucc que.tlon,- l nre 
resolvecl by the findings of the Industrial Coinmission, not by jury 
trial or, upon nalver of jury trial, by the court. There is no provicion 
for the assertion of a counterclain~ or croqs action. 

"The ordmnry test for determining whether or not the parties and 
cnuses are the same for the purpose of abatement by reason of tho  
pendency of the prior actlon is this: Do the t ~ o  actions precent a. 
suhstnntial identity as to partics, subject matter, issues involwd, and 
relicf demanded?" Cavzeron V .  Cameron,  23,5 N.C. 82, 68 S.E. 2d 796;  
Pi t tman  v. Pi t tman,  248 N.C. 738, 104 S.E. 2d 880. 

The only clann authorized by the Tort Claims -4ct is a claim against 
the State agency. True, recovery, if any, must be based upon the 
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actionable negligence of an employee of such agency while acting with- 
in the scope of his employment. However, recovery, if any, against the 
alleged negligent employee must be by common law action. Plaintiffs 
could obtain no relief against Bracey, defendant herein, under the Tort  
Claims Act. Compare Perry v. Owens, supra. Thus, even if the claims 
filed by plaintiffs against the Highway Commission under the Tort  
Claims Act were considered actions within the meaning of G.S. 1- 
127(3) ,  such cluims and these actions, were not, nor could they be, 
between the same parties. Hence, defendant's plea in abatement was 
properly overruled. 

"The decisions generally are to the effcct tha t  in an action ex delicto, 
where the cloctrine of respondent superior is, or may be, invoked, the 
injured party may sue the servant alone or the master alonc, or may 
bring a single action against hoth." Bullock v. Crouch, 243 N.C. 40, 42, 
89 S.E. 2d 749; Bztllard v. Oil Co., 234 N.C. 756, 758, 119 S.C. 2d 910. 

Prior to the enactment of the Tort Claims Act the Highway Com- 
mission, as an agency or instrumentality of thc State, enjoyed im- 
munity to liability for injury or loss caused by the negligence of its 
employees. Even so, then as nov,  an  clmployee of such agency was 
personally liablc for hie own actionable negligence. Miller v. Jones, 22-1 
N.C. 783, 32 S.E. 2d 594; Hnnsley v. Tilton, 234 K.C. 3, 63 S.E. 2d 
300; Smith v. Iiefner, 235 N.C. 1, 7. 68 S.E. 2d 783. The Tad Claims 
Act, waiving govcl*ninental immunity to that  estent, permitted recovery 
against the State agency as therein provided. Alliance Co. v. State 
Hospitnl, 241 K.C. 329, 83 S.E. 2d 386. The obvious intention of the 
General Assembly in enacting the Tort  Claims Act was to enlarge the 
1.ights and remedies of a person injured hy the actionable negligence 
of an enlployec of a State agency while acting in the course of his em- 
ployment. 

"The whole doctrine of election is bawd on the theory tha t  there are 
inconsistent rights or remedies of which a party may avail himself, 
and a choice of one is held to  be an election not to pursue the other." 
Quotcd by Hoke. ,J. (later C.J.),  in Machine Co. 1,. Owings, 140 N.C. 
503, 53 S.E. 345, this statement expresses succinctly the well establish- 
ed rule in this jurisdiction. Surratt v. Insurance Agencg, 244 N.C. 321, 
93 S.E. 2d 72, and cases cited; Thomas v. College, 215 N.C. 609, 
616, 104 S.E. 2d 175. 

There is no inconsistency in respect of plaintiff's claims against 
the Highway Commission and their actions against Bracey. Both 
are grounded on the actionable negligence of Rracey. The remedie5 
available to  plaintiffs are not inconsistent,. On the contrary, they are 
cumulative and consistent. illoreover, no sound reason appear? vllp t!le 
filing of said claims should be considwed a waiver or estoppel of 
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plaintiffs' rights to institute the present actions. Hence, defendant's 
pleas in bar were properly overruled. 

Of coursc, plaintiffs ixay not recover from all sources an amount in 
excess of the damages they su~tained.  Ramsey v. Camp, 234 N.C. 443, 
119 S.E. 2d 209; XcGi l l  v. Frezght, 245 N.C. 469, 477, 96 S.E. 2d 438; 
Holland v. Gtilltles C'o., 208 S . C .  289, 180 S.E. 592. 

Having reaclied tlie conclusion tha t  Judge Hall, by his orders of 
April 12, 1962, correctly overruled defendant's said plcas in abxte- 
ment and in bar, and no error having been assigned in respect of any 
other phase of the cases, the judgments of the court below arc :~ffirmed. 

Affirmed. 

(Filed 11 Jauuary 1963.) 

I .  Attorney and Client S 3 ;  Divorce and Aliniony 55 21, 93- 
Where consent judgment for separation and support of the wife and 

cliildrell of the marriage is entered after personal sen ice  upon tlie hus- 
band. sen-ice of a subsequent motioa in  the cauw relating to  suyl)ort mny 
be niade upon the attome) of record for the husband. 

2. Divorce and Alimony 5s 21, 23- 
W11er~ juc1:ment fur (II\ orce n mcnsn cf t l ~ o r o  prorides for the pnJriient 

of subs~btence to the \rife and children of the marriage and retains the 
canw for further orders, j u r ~ ~ d i v t i o n  of the court cont1nut.i arid the aclion 
~ e i ~ i . ~ i ~ i s  1)ending as to tLe n ~ f e  until the death of the linsband or wife 
aud a> t u  the chiltlien until their majority, and the court ma3 properly 
1 C+LI  ~1111 the l iu~bai~cl  f rom reIuo7 ing sl~ecihcally described propel ty from 
tlus Slate mrtil lie ahoultl gix e security for the continued corul~l~ance n itn 
tlie order for support. 

APPEAL by defendant from McKinnon, J . ,  June 30, 1962, ROBESON 
Superior Court. 

This civil action n-as institutcd by tlie plaintiff on July 21, 1953, in 
the Superior Court of Robeson County. According to  the allegations 
in the conlplaint both parties were residents of North Carolina. They 
were married on September 29, 1942. Two children were born of the 
marriage: Gladys Cherry on M a y  4, 1943, and Vicliie Pearle on Jan- 
uary 1, 1953. The defendant, ~ i t h o u t  excuse, abandoned plaintiff on 
August 11, 1952. 

The defendant is a nlcnlber of the United States Air Corps stationed 
a t  Shaw Field, Sumter, South Carolina. Beginning in August, 1952, 
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he made an allotment through the Air Corps of $176.90 per month for 
the benefit of the plaintiff and the minor children. Of the amount al- 
lotted, $80.00 per month was deducted from the defendant's service pay 
and $96.90 per month was contributed by the Government. The plain- 
tiff prayed tha t  she be granted a divorce a nzensa et thoyo, and that  the 
defendant be required to furnish her and the two minor children with 
adequate alimony and support. 

Summons and complaint were served on the defendant. At  the 
August Term, 1933, Judge Ximocks, by consent, entered the following 
judgment: 

"This cause coming on to be heard a t  this term of Court, and 
being heard; and i t  appearing to thta Court tha t  tlie plaintiff and 
the defendant have agreed upon the terms of the Judgment to be 
entered herein, and i t  is, therefore, upon a motion of F .  D. 
Hackett, Attorney for the plaintiff, and with the consent of Rlc- 
Lean and Stacy, Attorneys for the defendant, ordered, adjudged 
and decreed as follows: 
"1. That  from and after this date the plaintiff and the defendant 
shall live separate and apar t  from each other as fully and com- 
pletely as though they had never been married, and each party 
shall have tlie right to buy, sell and o m  property and to execute, 
deeds or mortgages ~ ~ i t h o u t  tlie joinder of the other, and this judg- 
ment shall operate as a separation agreement between the parties. 
"2. Tha t  the defendant shall forthwith pay into the Court the 
sum of $173.00 for the use and benefit of the plaintiff in the sup- 
port of herself and her two minor children, the same being for the 
month of August, 1953. 
"3. Tha t  tlie said defendant shall forthwith reinstate with the 
'United St'ates Government the allotment heretofore made to the 
plaintiff for the support of herself and her two children, to wit, 
Gladys Clierry Hinnant and Vickie Pearle Hinnant, a t  the pres- 
ent time being in the sum of $176.90 and shall retain the govern- 
ment allotment for a wife and t~ \ -o  children in force so long as he 
shall remain a member of the United States Armed Forces. 
"4. Tha t  the said defendant shall have the right a t  reasonable 
intervals to visit his children and upon such occasion must present 
himself in a peaceful, sober and orderly manner and conduct him- 
self properly in all respects and the said defendant shall have the 
further right a t  reasonable intervals to take Gladys Clierry Hin- 
nant to visit in the home of the defendant's parents provided, 
however, tha t  such visits shall not interfere with the said child's 
attendance of school. 
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3 .  The defendant will pay the cost of this action, including the 
sum of $100.00, Attorney's fees for tile use and benefit of F. D .  
Hackett, attorney for the plaintiff. 
"6. I n  the event the defendant shall separate himself from the 
nlilitary service, he shall not be excused from making payments 
for alimony and support as herein provided, but he may apply to 
the Court for an adjustment of the same according to his then 
status. 
"The custody of the children of said marriage, to wit, Gladys 
Cherry Hinnnnt and Vickie Pearle Hinnant, is hereby committed 
to the plaintiff, Mrs. R. J .  Hinnant, who is found by the Court to 
be a fit and proper person to have such care, custody and control. 
"This cause is retained upon the docket for such further orders as 
may hereafter be proper and necessary with respect to the custody 
and control of the two minor children of the parties hereto. 

"/s/ Q. K. Kimocks: Jr., Judge Presiding. 

"CONSENT: 
Mrs. R. J .  Hinnant /s/ 
F. D .  Hackett /s/ 
Attorney for the Plaintiff 

Raymond J .  Hinnant /s/ 
Defendant 
NcLean Stacy /s/ 
Attorneys for the Defendant." 

On Kovember 8, 1961, the plaintiff filed a verified motion in the 
cause allegmg the defendant, R. J. Hinnant, had separated himself 
from the service and that  he intended to defeat the judgment entered in 
the cause by Judge Nimocks; tha t  he has recently come into posses- 
sion of property located in Wilson County which he intended to removc 
from the State in order to defeat the plaintiff's claim, including sup- 
port for her minor children. Plaintiff moved for a restraining order 
against the removal of the property until security be given for the obli- 
gations fixed by the consent judgment. 

Service of motion was made upon Dickson RlcLean, Jr. ,  counsel of 
record for the defendant. Judge Mallard issued a temporary restraining 
order. The defendant made a motion t o  dismiss upon two grounds: (1) 
The service on counsel of record did not give the court jurisdiction over 
the defendant. (2)  The defendant had obtained an absolute divorce 
from the plaintiff in the Superior Court of Wilson County. 
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After hearing, Judge McKinnon made detailed findings of fact, in- 
cluding a finding tha t  defendant, through his counsel, had assured the 
plaintiff that  his proposed divorce action in Kilson County based on 
two years separation would not interfere with the judgment entered by 
Judge Kimoclrs in the original action. The court also found tha t  the 
defendant had threatened to  remove all of his property from North 
Carolina for the purpose of defeating his obligation under the Nimocks 
judgment. The court made the restraining order permanent, t o  be dis- 
charged upon a deposit of $6,500.00 with the Clerk Superior Court of 
Robeson County, or by the execution of :t justified bond in that  amount 
conditioned upon compliance with the judgment. The defendant ex- 
cepted and appealed. 

Henry & Henry by Ozmer L. Henry, Ellis E. Pope for plaintif7 
appellee. 

McLean & Stacy, Lumberton, N.  C., Gardner, Connor & Lee, Wilson, 
AT. C., by Cyrus F. Lee for defendant appellant. 

HIGGINS, J. The defendant was personally served with summons in 
the original action instituted in 1953 in Robeson County. He  and his 
counsel of record signed the consent judgment which, by its express 
terms, retained the cause on the docket. Thereafter service upon the 
attorney of record was sufficient. "The relation of the attorney of 
record to the action, nothing else appearing, continues so long as the 
opposing party has the right by statute or o t h e r ~ i s e  to enter a motion 
therein or to apply to  the court for further relief." Weddington v. 
Weddington, 243 K.C. 702, 92 S.E. 2d 71; Henderson v. Henderson, 
232 iV.C. 1, 59 S.E. 2d 227. The defendant's objection tha t  service was 
made upon his attorney of record, is not sustained. 

In  the plaintiff's action for 1imitt.d divorce, for alimony, custody 
and support for the children, the court acquired jurisdiction of the 
parties and the children. Tha t  jurisdivtion continues and the action is 
still pending. LLJurisdiction rests in this court (superior) so long as 
the action is pending and i t  is pending for this purpose until tlic death 
of one of the parties, or the youngest child born of the marriage reaches 
the age of maturity, whichever event s h d l  first occur." Weddington v. 
Weddington, supra, citing many cases. 

Under the facts in this case as found by .Judge hlcKinnon and sup- 
ported by the record, the Superior Court of Robeson County has the 
continuing authority to  require compliance with the Niniocks judg- 
ment. The defendant has threatened to defeat the continuing terms of 
that  judgment by removing from the State specifically de~cribctl prop- 
erty now in its jurisdiction. The equitable power inherent in the 
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superior court is amply sufficient to warrant the restraint imposed by 
the judgment from which this appeal is taken. Porter v. Bank, 251 
N.C. 573,111 S.E. 2d 904; Lambetlz v. Lambeth, 249 N.C. 315,106 S.E. 
2d 491; Perlcins v. Perkins, 232 K.C. 91, 59 S.E. 2d 356; Walker v. 
Walker, 204 N.C. 210, 167 S.E. 818. 

We have examined all the defendant's assignments of error and find 
them without merit. The judgment of the Superior Court of Robeson 
County is 

Affirmed. 

HOWARD G. THOMAS, T/A THOMAS' FOOD STORE V. STATE BOARD O F  
ALCOHOLIC CONTROL, WILLIARI S. HUNT, CHAIRMAR' AND CLEOV 
W. GOODWIN AKD CLAUDE J. NABRP, MEMBERS. 

(Filed 11 January 1963.) 

1. Intoxicating Liquor § 2; Administrative Law 5 3- 
Testimony of officers that  a person who had bought beer from licensee 

had declared he was under 18 years of age is incompetent as  hearsay, 
and a certified copy of a birth certificate without testimony of any 1)erson 
having knowledge thereof that i t  was the record of the purchaser of the 
beer is incompetent to prove the age of such purchaser, and therefore such 
evidence is insufficient to support findings by the Alcoholic Bererage 
Control Board that  the licensee sold beer to a person under 18 years of 
age or that  he failed to gire the licensed premises proper super~ision, 
G.S. 18-78.1; G.S. 18-90.1, and the Board's order of suspension of license 
based on such findings is properly vacated in the Superior Court. 

2. Evidence 3 24- 
A public record is proof only of the facts therein contained. 

APPEAL by respondents from Edward B. Clark, S.J., May 1962 ('A" 
Civil Term of WAKE. 

Attorney General Bmton and Staff dttorney Sanders for Respondent 
Appellants. 

Samuel S. Mitchell for Petitioner Appellee. 

MOORE, J. Howard G. Thomas (licensee), trading as Thomas' Food 
Store, mas granted permits in 1949 by the State Board of Alcoholic 
Control (Board) to sell beer and wine for consumption on and off li- 
censee's business premises a t  508 South Boundary Street in Raleigh. 
On 19 May 1961 the Board notified licensee tha t  i t  had information 
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tha t  he had violated the Alcoholic Beverage Control Act (G.S., C11. 
18, Art. 4) on 13 M a y  1961 by (1) "knowingly selling . . . or allow- 
ing the sale of beer to Lawrence Reid," a person under 18 years of 
age, in violation of G.S. 18-78.1 and G.S. 18-90.1, and (2) "failing to  
give licensed premises proper supervision," contrary to G.S. 18-78. 
Licensee was directed to appear before a Hearing Officer on 6 June 
1961 and show cause why his permits sliould not be revoked or sus- 
pended. 

Licensee appeared a t  tlie hearing and was represented by counsel. 
The evidence adduced a t  the hearing tends to show: Two ABC in- 
spectors visited licensee's establisliment about 9:35 P.M. on Saturday 
night 13 May 1961. The business is a self-service grocery stoic. Thomas 
was not in tlie store. Billy Kllite, the only cnlployee present, was serv- 
ing as cashier. There were five or six customers making purchases. The 
inspectors observed a cuitomer, Lawrence Reid, paying the cashier 
for a can of beer. White put the beer in a bag and Reid started to leave 
the store. White did not ask Reid for any identification. Reid was ap- 
proximately 3 feet 11 inches, or 6 feet, in height, he weighed 190 to 200 
pounds. According to the inspectors he looked too young to  be buying 
beer. They stopped and questioned him, out of earshot of White. He  
stated tha t  he was born 7 February 1945. (Licensee objected to the 
inspectors' testimony of their conversation with Reid. The objection 
was sustained.) Reid had on his person a card from Ligon High School 
- i t  did not state his age. Thomas, the on-ner, entered the store about 
five minutes after Reid left. When told by the inspectors tha t  beer had 
been sold to a minor, Thomas reprimanded White severely. There was 
introduced in evidence a birth certificate for one, Lawrence Christopher 
Reid, which had been obtained from the State Board of Health. It pur- 
ported to  show that  subject was born 7 February 1946. (Licensee ob- 
jected to the certificate on the ground that  i t  had "not been properly 
connected wit11 this case.") Yeither Reid nor his parents were present 
or gave testimony a t  the hearing. The inspectors were the only wit- 
nesses for the Board. White, the cashier, testified tha t  he sold the 
beer to Reid, did not ask for any identification, and tha t  he thought 
Reid was 18 or 19 years old. H e  stated tha t  he had seen Reid before 
but had never talked to him. lT7hite knew the inspectors were in the 
store a t  the time. This was the first "hearing" offense against licensee's 
establishment. 

The Hearing Officer found as  a fact tha t  licensee "did allow the 
sale of beer to  a minor (person under 18 years of age) on his licensed 
premises on J I a y  13, 1961, in violation of G.S. 18-78.1(1) and G.S. 
18-90.1" and "did fail to  give his licensed premises proper supervision 
on May 13, 1961, in violation of G.S. 18-78." Hearing Officer recom- 
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mended that  licensee's permits be suspended for 60 days. The Board 
adopted the findings and suspended the permits for a period of 60 days, 
effective 21 July 1961. 

Pursuant to  G.S. 143-309, 310, licensee filed a petition for review in 
the Superior Court of Wake County. A stay order was entered. G.S. 
143-312. Judge Clark reviewed the record and entered judgment de- 
claring: ". . . (T)here is no competent evidence to sustain the order 
complained of . . . and . . . there is no competent evidence to show tha t  
petitioner's employee knowingly sold beer to a minor. . . ." It was 
adjudged "that the order of suspension . . . is hereby stricken and 
vacated." The Board appeals. 

I n  its brief the Board assumes that there is competent evidence to  
support its findings tha t  beer was sold to a minor, under 18 years of 
age, a t  licensee's establishment as  alleged, and tha t  licensee failed to 
give the licensed premises proper supervision, and argues a s  a matter 
of law tha t  knowledge of the purchaser's minority on the part  of 
White, the cashier, is not a prerequisite for violation of G.S. 15-90.1, 
and the findings of fact are sufficient predicate for suspension of 
licensee's permits. We do not reach the legal question emphasized by 
the Board. The findings of fact are not supported by competent evi- 
dence. 

I n  the judicial review of decisions of administrative agencies (G.S., 
Ch. 143, S r t .  22) "The court may affirm the decision of the agency or 
remand the case for further proceedings; or it may reverse or modify 
the decision if the substantial rights of the petitioners may have been 
prejudiced because the administrative findings, inferences, conclusions, 
or decisions are: . . . Unsupported by competent, material, and sub- 
stantial evidence in view of the entire record as  submitted. . . ." G.S. 
143-315. 

There is no competent evidence tha t  the purchaser of the beer, Law- 
rence Reid, was a person under 18 years of age, Neither Reid, nor 
anyone else having knowledge of his age and identity, was called as  n 
witness. The testimony by the inspectors of Reid's statement to them 
was heresay and was properly excluded by the Hearing Officer. The 
birth certificate of Lawrence Christopher Reid, while in due form and 
properly certified by the State Board of Health, was not shown to be, 
by any person having knowledge thereof, the record of the birth of 
the Lawrence Reid wlio purcllased the beer. Furthermore, the person 
referred to in the certificate was born in Johnston County. Licensee 
moved tha t  the certificate be excluded. The motion should have been 
allowed. A public record "is proof only of the facts therein contained." 
2 Strong: N. C. Index, Evidence, § 24, p. 268. The certificate of birth 
in this record is only proof tha t  a child, Lawrence Christopher Reid, 
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FAIRCLOTH v. BENNETT. 

was born 7 February 1946 in Johnston County of the parents therein 
named. Absent competent evidence of the age of the Lawrence Reid 
who purchased the beer in question, neither of the findings of fact is 
supported. 

The judgment of the Superior Court is 
Affirmed. 

LOIS FAIRCLOTH v. WILLIAM \IBDhJIS BENNETT, A MIKOR APPEARISG 
IITREIK B Y  111s GUARDIAK AD LITEI, JOHN WEBB, AKD V. B. BENNETT, 
ORIGIKAL DEFENDANTS ; AKD D. W. FAtRCLOTH, ADDITIOKAL DEFEKDAKT. 

(Filed 11 January 1963.) 

1. Automobiles § 4 8 -  

If a passenger in a vehicle is injured as  a result of concurring negli- 
gence on the part of both drivers involved in the collision, the passenger 
may recover from either one or both. 

2. Automobiles 17, 46- 

A motorist faced with a green traffic signal does not have the un- 
qualified right-of-way but remains under duty to maintain a proper look- 
out and may be negligent in striking another car entering the intersection 
in disobedience of the signal if he could and should have seen such other 
car in time to have aroidcd the collision, or if he enters the intersection a t  
excessire speed in consideration of his obstructed view and the attendant 
circumstanc~s, and when the evidence presents the question of negligence 
in these respects a n  instruction to the clffect that the green light gave the 
driver the right to proceed in a lawful manner in his direction of travel, 
without qualification, must be held for prejudicial error. 

3. Automobiles $j 46- 

Where there is no evidence that either drirer stopped, a n  instruction 
that, if either was confronted by an emergency created by the stopping 
of the other, the driver confronted with the emergency should not be 
held to the prudence ordinarily required, must be held for prejudicial error 
a s  tending to confuse the jury by instructions on a principle of law not 
presented by the evidence. 

APPEAL by the plaintiff from Copeland, S.J., March 1962 Civil Term 
of WILSON. 

Plaintiff, a passenger in the Buick automobile owned and operated by 
her husband, the additional defendant D. W. Faircloth, seeks t o  re- 
cover damages from the original defendants, William Adams Bennett 
and V. B. Bennett, for injuries she suffered when the Plymouth auto- 
mobile owned by V. B. Bennett for family purposes and operated by 
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her seventeen-year-old son, 1V. A. Bennett, collided with the Faircloth 
Buick within an intersection in Nashville, North Carolina, about 9:00 
a.m. on April 24, 1960. Upon appropriate allegations and motion by the 
original defendants, D. TV. Faircloth was made an additional party 
defendant for contribution pursuant to G.S. 1-240. H e  answered and 
asserted a counterclaim for damages to his automobile. V. B. Bennett 
ansr~ered the counterclaim and set up a cross action against D. ITT. 
Faircloth for damages to her station wagon. The judge, ex mero motu, 
severed the plaintiff's action for dnmages from the counterclaims which 
the defendants asserted against each other. This appeal involves only 
the plaintiff's suit. 

North Carolina Highways Xos. 58 and 64 intersect a t  right angles 
in the town of Nashville. The intersection is controlled by an electrical- 
ly-operated traffic light ~ h i c h  is green for one highway when red for 
the other. The Faircloth automobile, traveling north on Highway No. 
58, and the Bennett automobile, traveling r e s t  on Highway No. 64, 
approached the intersection a t  approximately the same time. Each 
driver's view of the other's approach was partially obstructed by a 
large residence in the southeast corner of the intersection. This house 
was forty to fifty feet from Highway No. 58, and somewhat closer to 
Highway No. 64. Some large trees and shrubbery grew in front of the 
house. The posted speed limit for the area mas thirty-five miles per 
hour. 

The front of the Bennett automobile collided with the right rear 
of the Faircloth vehicle in the northeast quadrant of the intersection 
when the front of the Faircloth car was out of the intersection. The 
debris was approximately five to six feet from the northeast corner of 
the intersection. The additional defendant Faircloth testified that  he 
entered the intersection a t  a speed of about twenty-five miles per 
hour and tha t  he never saw the car which hit him. William Adams 
Bennett testified that  he first saw the Faircloth car the instant before 
he hit it. H e  said he was going "maybe 25 or 30, 25 - something like 
that,  between 20 and 30 miles an hour." The collision turned the Fair- 
cloth Buick back in the direction from which i t  had come. The Ben- 
xett  Plymouth stopped about a car's length nes t  of the debris after i t  
had made twenty-seven feet of solid black skid marks east of the 
debris. Each driver strenuously contended tha t  a green light faced him 
when he entered the intersection and tha t  the other "ran the red light." 

The jury's answer mas NO to the first iqsue: V a s  plaintiff Lois 
Faircloth damaged by the negligence of the defendant William Bdams 
Bennett, as alleged in the complaint? The issues pertaining to damage 
and the negligence of the additional defendant were not answered. 
From a judgment dismissing her action, the plaintiff appealed as- 
signing errors in the court's charge to the jury. 
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Gardner, Connor & Lee by Raymond M. Taylor for plaintiff, ap- 
pellant. 

Lucas, Rand and Rose for defendant, appellees. 

SHARP, J. Plaintiff's first assignment of error is to  the following 
portion of the  charge enclosed within parentheses: 

",4nd the plaintiff also alleges that  the defendant failed to yield 
the right-of-way to the Faircloth automobile. (And in connection 
with the word 'right-of-way,' the Court charges you as follows: 
that  in this case the vehicle tha t  had the green light with i t  had 
the right-of-way. And the term 'right)-of-way' as used means the 
vehicle having the right-of-way had the right to proceed unin- 
terrupted, in a lawful manner, in the direction in which i t  is mov- 
ing in preference to another vehicle approaching from a different 
direction into its path.) " 

Plaintiff argues that, vhile this instruction may be correct as far as 
i t  goes, i t  is incomplete and oversimplified as applies to the facts of 
her case. Plaintiff was a guest passenger, injured in a trvo-car collison. 
She has not been charged with contributory negligence. If the negli- 
gence of both drivers proximately contributed to her injuries she may 
recover from either or both. White v. Realty Co., 182 N.C. 536, 109 
S.E. 564; Darroch v. Johnson, 230 K.C. 307, 108 S.E. 2d 589. However, 
she herself has sued only the defendants Bennett. 

The collision in question occurred when the Faircloth vehicle was 
leaving the intersection. Each party offered evidence tha t  a t  the time 
the vehicle in which he was riding entered the interesection the light 
facing i t  was green. Each offered evidence tha t  his vehicle was travel- 
ing within the posted speed limit. Each driver testified tha t  his view of 
the approach of the other was obstructed. As Rodman, J. said with 
reference to a similar factual situation in Norris v. Johnson, 246 N.C. 
179, 97 S.E. 2d 773: "The jury might find from the evidence tha t  one 
of the vehicles negligently entered the intersection when warned not 
to do so by a red light, but the operator of the other vehicle, by exer- 
cising a proper lookout, could and should have seen the disobedience 
to the signal conmand in time to  avoid the collision." I n  addition, in 
the instant case, the jury might have found that  the defendant's speed, 
as lie approached the intersection, was greater than was reasonable 
and prudent considering the obstructed view to  his left and that,  had 
his speed been reasonable, he could and should have avoided the 
collision even though the Faircloth Buick entered the intersection on 
n red light. 
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I n  attempting to resolve the conflicting evidence in this case the jury 
could have found that  the negligence of both Faircloth and Bennett 
contributed to the collision and plaintiff's injuries. 

The judge, in his charge on the first issue, non-here specifically ap- 
plied the law to this aspect of the case. He  charged tlie jury generally 
that if the defendant failed to keep a proper lookout, or failed to drive 
a t  a rate of speed ~ ~ l i i c h  was reasonable under the conditions existing, 
or if he failed to use due care to avoid colliding with the Faircloth 
vehicle 2nd such failure ~ t l s  one of the proximate causes of tlie col- 
lison, i t  r~ou ld  answer the first issue YES. However, he never related 
these instructions specifically to the hypothesis tha t  the defendant 
entered tlie intersection on a green light. He likewise never told the 
jury tha t  if i t  found that  the negligence of the original defendants 
and the additional defendant contriljuted to plaintiff's injuries it 
mould answer the first issue YES. We think tha t  the unqualified in- 
struction quoted above may hare  lend the jury into the erroneous be- 
lief that the driver facing the green light had the unqualified right of 
may. Hyder  v. Bnttwy Co., 242 S.C. 553, 89 S.E. 2d 124. Plaintiff's 
first assignment of error must be sustained. 

The evidence was tha t  neither the Xuick nor the Plyinouth stopped 
before the collision. Nevertheless, the judge charged the jury as 
folloms: 

"The Court instructs that  if either of the drivers ~ v a s  con- 
fronted by an emergency created by the negligence of another 
in suddenly stopping, if that  be found by you, tha t  person isn't 
held to the prudence required ordinarily." 

The court gave no further explanation of the doctrine of sudden 
emergency which, indeed, was not applicable to the evidence in this 
record. TTTe think this isolated instruction, unsupported by any evidence, 
must have been confusing to the jury. 

The other assignments of error relate to issues xhich the jury did 
not answer and require no discussion. 

On the second trial of plaintiff's case the judge may see fit to  sub- 
mit to the jury the defendants' counterclaiins. I n  the event the jury 
should find that the plaintiff Tvas injured by the negligence of defendant 
Bennett and that  the negligence of additional defendant Faircloth 
concurred, neither Bennett nor Faircloth could recover damages from 
the other. In  the event the jury found that plaintiff was injured by the 
sole negligence of Bennett, Faircloth would be entitled to recover 
damages for the injury ko his automobile. I n  the event the jury shouId 
again a n m e r  the first issue KO, for either Faircloth or Bennett to re- 
cover from the other, he would have to satisfy the jury by the g r e a t e ~  
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weight of the evidence tha t  the negligence of the other was the sole 
proximate cause of the collision. 

New trial. 

J A N E S  B. ROUSE v. GRACE R. ROUSE. 

(Filed 11 January 1963.) 

Divorce and Alimony § 13- 

Decree awarding the wife alimony without divorce, G.S. 60-16, legalizes 
the separation even though the decree is based on the wrongful act of the 
husband in abandoning the wife, and the husband is entitled to a divorce 
under G.S. 60-6 when the parties have lived separate and apart  for twc, 
Fears subsequent to the date of the decree for  alimony without divorce. 

APPEAL by defendant from Bzindy, J., M a y  28, 1962, Civil Term of 
LENOIR. 

This action for divorce on the grounds of two years' separation was 
instituted March 1, 1962. The facts, developed by plaintiff's evidence, 
are not in dispute. The defendant offered no evidence. 

Plaintiff and defendant were married in November, 1949. On Janu- 
ary 26, 19.57, the plaintiff wilfully abandoned the defendant and 
the children of their marriage. Thereafter the defendant-wife insti- 
tuted a suit against him for alimony without divorce under G.S. 
50-16. On M a y  30, 1957, the Superior Court of Lenoir County, by R 
final judgment, adjudicated tha t  the plaintiff had wilfully abandoned 
his wife and ordered him to pay her alimony. Defendant plead this 
judgment in bar of plaintiff's action for divorce. 

The court sustained the plaintiff's demurrer to the plea in bar and 
overruled defendant's motions for judgment of nonsuit. These rulings 
are the subject of assignments of error 1, 2 and 3. 

The usual three issues were submitted to the jury and answered in 
favor of the plaintiff. On the issue of separation the judge charged the 
jury tha t  the separation between plaintiff and defendant prior to the 
entry of the judgment on M a y  30,1957, could not be counted as  a part  
of the two years' separation required for a divorce under G.S. 50-6, but 
tha t  the judgment began a new period of separation. He  told the jury 
tha t  if the plaintiff and defendant had lived continuously separate and 
apar t  from each other for two years prior to the institution of the action 
and after the signing of the judgment on M a y  30, 1957, i t  would be its 
duty to  answer t,he issue YES. The exceptions to  this charge constitute 
defendant's assignnient of error No. 4. 
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From a judgment entered on the verdict decreeing an absolute di- 
vorce defendant appealed. 

J .  H a r v e y  Turner  for  plaintiff appellee. 
H .  Frank: Owens  for de fendant  appel lant .  

SHARP, J .  Each of defendant's assignments of error presents this 
question: Does a judgment in an action instituted under G.S. 50-16 
decreeing tha t  the husband has wilfully abandoned the wife and 
awarding her support and maintenance constitute a judicial separation 
which, two years thereafter, will permit the husband to  obtain an 
absolute divorce? The answer is Y E S .  

As pointed out by B o b b i t t ,  J., in Richardson v .  Richardson,  237 N.C. 
703, 127 S.E. 2d 525: "-iccording to  our decisions, the effect of a di- 
vorce a nzensa e t  thoro, obtained by the wife on the ground her hus- 
band abandoned her, is to legalize their separation from the date of 
such judgment; and in such case the husband, after t ~ o  years from 
the date of such judgment, illay proceed to an absolute divorce. Lock- 
hart v. Lockhar t ,  223 N.C. 559, 27 S.E. 2d 444; Prue t t  2). P r u e f t ,  217 
N.C. 13, 100 S.E. 2d 296; Sears v. Sears, 253 S . C .  41.5, 117 S.E. 2cl 77." 

I n  Schlagel v .  Schlagel,  253 N.C. 787, 117 S.E. 2d 790 (a  case which 
decided only tha t  the Clerk of the Superior Court had no authority to 
enter a judgment by default and inquiry in a suit for alimony without 
divorce under G.S. 50-16) we find the follon-ing assertion: ''A divorce 
from bed and board is nothing more than a judicial separation; that  is, 
an authorized separation of the husband and wife. Such divorce merely 
suspends the effect of the marriage as to cohabitation, but does not 
dissolve the marriage bond. . .This is precisely the  effect o f  a n  act ion 
under  G.S. 50-16, except tha t  i t  is only available t o  the wife." (Em- 
phasis added and citations omitted). We affirm this statement as the 
lam. 

The law does not require a man to  live mith his wife. It does, how- 
ever, force him to support her in the absence of some compelling reason 
to  the contrary. When the law, by civil judgment, has secured to the 
wife reasonable support and maintenance after a husband has mrong- 
fully separated himself from her, i t  has required him to perform 
his legal obligation and can do no more. The separation is legalized 
from then on unless marital relations are resumed thereafter. -4 re- 
sumption of marital relations would likewise invalidate a divorce 
a mensa  e t  thoro. 

The defendant argues that  this action should have been dismiss- 
ed upon the authority of T a y l o r  V .  T a y l o r ,  257 N.C. 130, 125 S.E. 2d 
373. This contention results from a failure to distinguish the facts 
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of tha t  case from those of this one. Taylor's action for an  absolute 
divorce under G.S. 50-6 was not based upon a judicial separation but  
upon a criminal abandonment for which he had been convicted. After 
Taylor separated himself from his wife on June 18, 1958, they did not 
again live together. On September 3, 1958, he was convicted of 
abandonment and nonsupport of his wife and children. Thereafter no 
civil action was instituted by either party against the other. There 
was no judgment decreeing either a divorce a mensa et  thoro or ali- 
mony without divorce to interrupt the original criminal abandonment 
and s tar t  a new period of separation. Taylor could not base his action 
on his 0n.n criininal conduct. Byers v. Byem, 223 K.C. 85, 25 S.E. 2d 
466; Prztett v. Prz~ctt ,  247 N.C. 13, 100 S.E. 2d 296. 

I n  the instant case, as the judge corrmtly charged the jury, plaintiff 
began a new period of sepnration on the date the judgment was entered 
in the action instituted by the wife under G.S. 50-16. TKO years there- 
after he was legally entitled to institute his action for divorce. Defend- 
ant's assignments of error are overruled. 

No error. 

STATE v. WILLIAM ED GABIJIOSS. 

(Filed 11 January 1963.) 

1. C1.iminnl Law § 34; Rape § 18- 
I n  a prosecution for asenult with intent to commit rape, euidence 

that  defendant comnlitted a like offense approsimately two years prior 
to the offense charged is illcompetent and its admission is prejudicial 
error, there being no connection betweeri the two offenses. 

Where defendant introduces evidence of an alibi, i t  is prejudicial error 
for the court to fail to charge the lam applicable thereto. 

APPEAL by defendant from Armstrong, J., ilpril Term 1962 of SURRY. 
This is a criminal action wherein the defendant William Ed Gam- 

mons was tried on a bill of indictment charging him with the assault 
on a female with intent to commit rape. The defendant entered a plea 
of not guilty. 

The State's evidence tends to  show tha t  the assault on the prose- 
cutrix with intent to commit rape took place in a basement bedroom of 
the defendant's home; tha t  this room had been used on previous oc- 
casions for conferences by the defendant with members of his church. 
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Defendant is a Holines~s preacher and was the pastor of the Faith and 
Gospel Tabernacle Church of which the prosecutrix mas a member a t  
the time of the alleged assault. 

The jury returned a verdict of guilty as charged. From the judgment 
imposed on the verdict tlie defendant appeals, assigning error. 

Attorney General Bruton, Asst. Attorney General James F .  Bullock 
for the State. 

Blaloclc & Xwanson for defendant. 

DEKNY, C.J. The appellant made a motion for judgment as of non- 
suit when the State rested. The motion Tvas denied. The defendant 
thereafter offered evidence and the State offered additional evidence in 
rebuttal. The defendant did not renew his motion for judgment as of 
nonsuit and, therefore, does not contend on this appeal tha t  the State's 
evidence was not sufficient to take the case to the jury. 

The defendant assigns as error the admission over objection by the 
defendant of the testimony of Caroleta Garner, a witness for the State, 
to the effect that  approximately two years before the trial of this 
case she was in the home of the defendant in the basement bedroom; 
tha t  she was a member of the defendant's church a t  the time and tha t  
tlie defendant told her if she didn't let him do what he wanted to, 
that  she was going to be deathly sick and that  something terrible was 
going to happen to her, and that  she let him have sexual intercourse 
with her. 

( i n + + *  (TV) here the nature of the offense is such tha t  proof of its 
commission as charged carries with i t  an inlplication or presumption of 
criminal intent, evidence of the perpetration or attempted perpetration 
of other like offenses is inadmissible." S. v. Beam, 184 N.C. 730, 115 
S.E. 176. 

I n  Xorth Carolina Law of Evidence by Stansbury, section 91, i t  is 
said: '*Evidence of other offenses is inadmissible if its only relevancy 
is to show the character of the accused or his disposition to commit an 
offense of the nature of the one charged: * * " . The commission of a 
certain act is never directly evidential of the comnlission of a similar 
act a t  some other time. There is al~vays some intermediate step in the 
reasoning. If there is no other connection between the two acts, i t  is 
argued that  the doing of the first act shows a disposition to indulge 
in that  kind of conduct, and from this disposition the probability of the  
second act is inferred. But  to reason thus from one crime to another 
is a clear violation of the character rule; hence if the first act has 
no other relevancy than that ,  i t  may not be proved." 

I n  8. v. Graham, 121 N.C. 623, 28 S.E. 409, this Court said: "Evi- 
dence of a distinct, substantive offense cannot be admitted in support 
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of another offense, as a general rule, * * ++ 

"It is when the transactions are so connected or contemporaneous 
as  to form a continuing action tha t  evidence of the collateral offense 
will be heard to prove the intent of the offense charged." 

I n  the case of S. v. Smith, 204 N.C. 638, 169 S.E. 230, i t  is said: "It 
is undoubtedly the general rule of law tha t  evidence of a distinct 
substantive offense is inadmissible t o  prove another and independent 
crime, the two being v-holly disconnected and in no way related to 
each other." 

There are certain exceptions to the general rule, but in our opinion 
the challenged testimony does not fall within any of the exceptions. 
S. v. Fowler, 230 N.C. 470, 53 S.E. 2d 833; S. v. Choate, 228 N.C. 491, 
46 S.E. 2d 47G; S. v. Harm's, 223 N.C. 697, 25 S.E. 2d 232; S. v. Smith, 
supra. 

This assignment of error is sustained. 
Moreover, the defendant's chief defense on which he relied in the 

trial below mas an alibi. If the evidence of the defendant and his wit- 
nesses is believed, neither the prosecutrix nor the defendant mere in the  
room where the offense is alleged to have taken place a t  the time 
charged. 

The defendant assigns as error the failure of the court below to 
charge and apply the law to the defendant's evidence with respect to  his 
alibi. In  this connection the State concedes error and cites P. v. Spen- 
cer, 256 N.C. 487, 124 S.E. 2d 175. 

Since there must be a new trial, we deem i t  unnecessary to consider 
and discusls the remaining assignments of error. They may not arise 
on another hearing. 

New trial. 

ULTSES TVHITAKER a m  WIFE, RITA E. WHITAKER v. 
J. G .  WOOD AKD WIFE, CL.lRICm N. WOOD. 

(Filed 11 January 1063.) 

1. Fraud § 11- 
In this action to recorer t h e  difference in value of the land as conveyed 

and its value if i t  had been as  represen~ted, based upon misrepresentation 
a s  to the amount of tobacco allotment which would be transferred with 
the land, the evidence is 71 eld sufficient to overrule nonsuit. 

2. Fraud 9 5- 
Eridence that  plaintiff knew nothing of the details of the tobacco 

allotment program, that  the male defendant stated his lands had a tobacco 
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allotment in a large amount and that a n  allotment in a specified amount 
would be transferred with the part of the land plaintiffs were buying. 
held to raise a question for the jury as to whether plaintiffs reasonably 
relied upon such representation without making inquiry in the ASC office 
a s  to whether defendant could legally transfer the amount of tobacc30 
allotment represented. 

APPEAL by plaintiffs from Crissnzan, J., July Term 1962 of SURRP. 
Plaintiff's action is to recover damages on account of alleged false 

and fraudulent representations ~ ~ i t h  reference to the tobacco allotment 
on land sold by defendants to plaintiffs. 

On or about November 4, 1957, plaintiffs agreed to purchase from 
defendants a farm in Surry County consisting of two (contiguous) 
tracts, namely, the Marvin Whitaker tract of 103.65 acres and the 
Syon Wood tract of 50.1 acres, a t  tlhe price of $12,000.00. Later in Ko- 
vember, 1937, defendants convcyed. the land to plaintiffs; and, as 
agreed, plaintiffs paid $1,000.00 cash and executed (secured) balance 
purchase price notes aggregating %11,000.00. 

Plaintiffs alleged defendants represented and guaranteed "that said 
two tracts of land which m~ade up the tobacco farm had four 14) acres 
of tobacco allotment and that  the four (4) acre tobacco allotment went 
with the farm, was on the farm, and would be transferred with the land 
as a specific part  of the consideration for the purchase price of 
$12,000.00"; tha t  plaintiffs were induced to purchase said farm by 
reason of defendants' said representations; tha t  in fact, as plaintiffs 
were advised in the Spring of 1938, the tobacco allotment on the farm 
was 1.67 acres instead of 4 acres and the reasonable market value of 
the farm was $4,660.00 less because the tobacco allotment was 2.33 
acres less than represented by defendants; and that  defendants' said 
representations were false, made wit11 knowledge of their falsity, made 
with intent to  deceive and did deceive plaintiffs and were reasonably 
relied upon by plaintiffs in their purchase of said farm. 

Answering, defendants admitted the sale and conveyance of the 
land described in deed dated Kovember 5 ,  1957, by J. G. Wood and 
wife, Clarice X, TTood, to Ulyses \TThitaker and wife, Rita E. 
Whitaker, upon the terms alleged by plaintiffs; and tha t  the ASC 
Office of Surry County allotted to this land for 1958 a tobacco acreage 
of 1.67 acres. Except as stated, defendants denied all essential alle- 
gations of the amended complaint; and thereafter defendants al- 
leged, separately stated, five further answers and defenses. 

At  the conclusion of plaintiffs' evidence, the court, allowing de- 
fendants' motion therefor, entered judgment of involuntary nonsuit 
and dismissed the action. 

Plaintiffs excepted and appealed. 
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Blalock & Swanson  and C .  Orville L ight  for plaintiff  appellants. 
Barber & Gardner for  de fendant  appellees. 

BOBBITT, J. The essential elements of actionable fraud are well 
established and need not be restated. See Cofield v .  Gr i f i n ,  238 N.C. 
377, 78 S.E. 2d 131; Roberson v. 'CVilliams, 240 N.C. 696, 83 S.E. 2d 
811; K e i t h  v. Wzlder, 241 N.C. 672, 86 S.E. 2d 444. 

Since there must be a new trial, we refrain from a discussion of the 
evidence presently before us. Tucker  21. Moorefield, 250 N.C. 340, 342. 
108 S.E. 2d 637, and cases cited. Suffice to  say, this Court is of 
opinion that,  applying the principles of law stated in the cited (Cofield,  
Roberson and K e i t h )  cases, the evidence, particularly the testimony 
of f eme  plaintiff, when considered in the light most favorable to  plain. 
tiffs, was sufficient to  require submission of the case to the jury. 

Citing C'alloway v. TTryatt. 246 N.C. 129, 97 S.E. 2d 881, defendants 
contend, assuming they made positive representations as  alleged, the 
action is barred because of plaintiffs' negligent failure to make in- 
quiry a t  the ASC Office of Surry County as to  whether defendants, in- 
cident to the conveyance of the farm for which plaintiffs wcre nego- 
tiating, could lcgnlly transfer to plaintiffs a tobacco allotment of four 
acres. According to their testiniony, plaintiffs knew nothing of the de- 
tails of the tobacco allotment program. Feme plaintiff testified defend- 
an t  J. G. Wood told her he had altogether, with his other farms, 
a tobacco allotinent of "around 17 acres"; tha t  his tobacco allotment 
was not subdivided but was under one farm program; tha t  "he ~ o u l d  
take four acres out and let i t  go with this farm"; and tha t  " (h )e  kept 
insisting and telling (her) tha t  on both occasions tha t  (she) met him 
a t  the farm, and a t  the office." I n  view of thi4 and other testimony, we 
are of opinion and hold tha t  whether plaintiffs reasonably relied upon 
defendants' representations xvas a question for jury determination. 

illthough inferences may be drawn from the evidence sufficient to 
support a finding that  fenze defendant owned some interest in the land 
conveyed, what interest, if any, was owned by f e m e  defendant does 
not clearly appear. The evidence presently before us, while i t  tends 
to  show she mas present when certain representations Twre made by her 
husband, fails to  show any of the alleged representations were made by 
her. Hence, a t  the next trial i t  is appropriate tha t  evidence as to  what 
interest in the land, if any, was owned by feme defendant be fully 
and clearly developed. 

The judgment of involuntary nonsuit is reversed. 
Reversed. 
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FOSTER HATCHER v. WILLIAM WILSON GWSLTKEP, FREDERICK 
PARKER SMITH, JR., AND FREDERICK PARKER SMITH, SR. 

(Filed 11 January 1963.) 

Automobiles § 4 5 -  
Evidence that plaintiff turned his I-ehicle to the left to enter a filling 

station on his left side of the highway when defendant's oncoming car 
was some 100 feet distant, but that when the cars mere al)prosimately 
60 feet apart  plaintiff stopped his car, blocking defendant's lane of 
travel, and that defendant did not then have time to avoid collision. 
is l ~ e l d  not to raise the issue of last clear chance, since this clocirine 
arises only when there is a sufficient time for defendant to aroid the 
accident after defendant should haye discovered plaintiff's perilous 
position. 

APPEAL by plaintiff from Olive, J., April Term 1962 of RANDOLPH. 
The plaintiff instituted this action on 27 February 1961 to recover 

for personal injuries and property damages allegedly sustained in a 
motor vehicle collision which occurred on 20 January 1961 on High- 
way No. 64 about three miles east of -4sheboro in Randolph County, 
North Carolina. 

The defendants, in answering the plaintiff's complaint, denied negli- 
gence, alleged contributory negligence, and denied agency between the 
defendant William Wilson G ~ ~ a l t n c y  and the defendant on-ner Fred- 
erick Parker Smith, Sr., who was not present. The defendants Smith, 
J r .  and Smith, Sr. set up counterclain~s against the plaintiff for their 
damages. By way of reply, the plaintiff alleged tha t  the defendants had 
the last clear chance to  avoid the collision. 

Prior to the time of the trial the two counterclaims were settled and 
a sum of money ITas paid to defendant Smith, J r .  for his personal 
injuries and to defendant Smith, Er. for property damages. The two 
counterclaims were dismissed as of voluntary nonsuit by judgment 
entered in the Superior Court of Randolph County on 27 November 
1961. 

The plaintiff's evidence tends to show that about 10:30. p.m on 20 
January 1961 the plaintiff was going from his home to Boone's Se~vice 
Station for gas; tha t  he entered Highmiy No. 64 from the Cedar Falls 
Road; that  before entering, he stopped and saw no traffic approaching 
from the east on said highway but observed several cars approaching 
from the west about two-tenths of a mile away; tha t  he put  his car 
in low gear, entered the highway, and kept his car in low gear and 
traveled westwardly for a distance of about 150 feet to the entrance 
to  Boone's Service Station, located to his left. Tha t  the three cars ap- 
proaching from the west had on bright lights; he testified he "patted 
the button for their dimmers" but the front car did not dim its lights; 
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tha t  the lights blinded him and he stopped; tha t  he "knew1' he was on 
his side of the road, but just before the collision he saw his "front 
wheel was on the line." 

On cross-examination, the plaintiff admitted tha t  he was mistaken 
about stopping on his side of the road; lie admitted thak the wheel of 
his car was some 14 inches over in the east lane of traffic. 

The Highway Patrolman who investigated the accident immedi- 
ately after i t  occurred testified tha t  the collision occurred in the 
east lane of traffic; tha t  the car the defendant Gwaltney was driving 
skidded some 51 feet before the collision and tha t  all skid marks and 
the debris were in Gwaltney's lane of traffic. The patrolman further 
testified tha t  the plaintiff told hi111 he "started to make his left 
turn, and he saw the cars approaching and saw he couldn't make his 
turn, and tha t  he then stopped. He  said he stopped because he didn't 
have time to make his turn. He  did not say anything about being 
blinded by any lights. Yes, he said tha t  he had a beer to drink. I 
questioned him because he had the odor of some intoxicant on his 
breath. He  said he had one or two beem." 

The defendants' evidence tends to shorn tha t  defendant Smith. J r .  
and defendant Gwaltney had been to Atlanta to attend a school for 
 mechanic^. Smith, J r .  is a married man and maintains his ovn  home in 
T'irginia. He  had borrowed his father's car for the purpose of making 
the trip to Atlanta. His own car v a s  not in good running order. Smith, 
J r .  was not a member of the household of Smith, Sr., nor was he his 
employee or on an errand for or on behalf of his father. 

The defendant Gwaltney testified tha t  he was driving a t  the time 
of the collision; that  he was traveling about 45 miles per hour; tha t  he 
observed the plaintiff's car traveling west when they were about 250 
feet apar t ;  that  the plaintiff, without giving any signal, turned to 
the left when the two cars were from 100 to 115 feet apar t ;  tha t  when 
he saw the plaintiff start  across his lane of traffic, he took his foot off 
the accelerator, but when the cars mere approximately 60 to 65 feet 
apart ,  the plaintiff stopped his car when he was about half way across 
his, defendant Gwaltney's, lane of travel; tllalt he applied his brakes 
and did everything he could to avoid the collision. 

The Presiding Judge declined to  submit the issue of last clear chance. 
The jury found tha t  the defendant Gwaltney was not operating 

the automobile owned by defendant Smith, Sr. as the agent of Smith, 
Sr.;  tha t  Gwaltney was negligent and tha t  the plaintiff was con- 
tributorily negligent. 

From the judgment entered on the verdict the plaintiff appeals, as- 
signing error. 

H .  W a d e  Yates  for plaintiff. 
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Smith, Moore, Smith, Schell & Hunter; Stephen Millikin for de- 
fendants. 

PER CURIAM. A careful examination of the exceptions and assign- 
ments of error does not reveal any prejudicial error in the trial belov 
that  would justify a new trial. Moreover, the plaintiff in his brief cites 
no authority in support of any argument on any assignment of error 
except as to the refusal of the court below to submit the issue of last 
clear chance. 

I n  our opinion, the evidence adduced in the trial below did not 
warrant submission of the issue on the question of last clear chance. 

The last clear chance doctrine contemplates 'la last 'clear' chance, 
not a last 'possible1 chance, to avoid the accident; i t  must have been 
such a chance as would have enabled a reasonably prudent man in like 
position to  have acted effectively. * ++ * The application of the last 
clear chance doctrine is invoked only where there mas a sufficient in- 
terval of time between the plaintiff's negligence and his injury during 
which the defendant, by the exercise of reasonable care could or 
should have discovered the perilous position of the plaintiff in time to  
avoid injuring him. 

"The original or primary negligence of a defendant, which ~ o u l d  
warrant anmering the first issue in the affirmative, cannot be relied 
upon by the plaintiff to recover under the last clear chance doctrine. 
A recovery on the original negligence is barred in such cases by the 
plaintiff's contributory negligence. The plaintiff's right to recover, not- 
withstanding his own negligence, must arise out of a factual situation 
~ h i c h  gave the defendant an opportunity, through the exercise of 
reasonable care, to have avoided the injury to him, but failed to do so." 
Aydlett v. Keim, 232 N.C. 367, 61 S.E. 2d 109; Ingrcrm v. Smoky Wow-  
tain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337; 38 Am. Jur., Negligence, 
sec. 218, page 903, et seq. 

I n  the trial below, we find 
No error. 

STATE v. DONOVAN HARRINGTON, 
BOBBY NICHOLS AND JAMES CHR18SC0. 

(Filed 11 January 1963.) 

Burglary and Unlawful Breakings 5 4; Larceny 5 7- 
Evidence tending to show that  a grocery store was broken into and 

certain articles stolen therefrom, together with evidence that  defendants 
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broke into and robbed a filling station, without eridence connecting the 
two, either a s  to time or place, is insufficient to be submitted to the jury. 

APPEAL by defendant James Chrisco from Fountain, Special Judge, 
February Term 1962 of CHATHAM. 

This is a criminal action in which the defendant James Chrisco and 
others were tried on a two-count bill of indictment charging breaking 
and entering the premises of Roy Holt  on 2 November 1960, with in- 
tent to steal, and charging larceny of certain merchandise. 

Roy Holt  testified, "I am in the grocery business which is operated 
by my sister a t  Merry Oaks. I went to the store on the morning of 
November 3, 1960. The window was out. The glass was busted out and 
all my tires were gone. * * " I missed tires, socks, stockings * * *. 
Articles not present when I opened up were, six auto tires, a rack 
of men's socks and ladies' hose, a little bit of anti-freeze and a few 
cigarettes. * *' " I have never seen any of the merchandise again." 

Robert Samuels, State Highway Patrolman, testified tha t  he saw 
the defendants Bobby Nichols and James Chrisco about 10 o'clock 
on the night of 7 November 1960; tha t  he found in the trunk of Bobby 
Kichols' 19:: Ford: "Rod and reel, guitar, drop cord, razor, 22 rifle, 
typewriter, box of socks, dynamite caps, some canned fruit, shot gun 
shells, 22 rifle bullets, some cigarettes"; tha t  the car belonged to the 
Nichols boy and not to  James Chrisco; tha t  Chrisco said he did not 
know anything n.aa in the back of the car. ('I took one box of men's 
socks into custody that  night. " * * I personally did not move the box 
of socks from the car. The next time I saw the box i t  was in the 
Sheriff's Office a t  Carthuge. There were no tlrcs in the trunk, no ladies' 
hose, no anti-freeze * * " . 1 turned everything over to the Sheriff." 

J. W. Emerson, Sheriff of Chatham County, testified tha t  he made 
an investigation of this case; tha t  he went t o  Holt's store and saw 
Mr. I-Iolt's sister there. "I found the finger prints of Donovan Harring- 
ton. I went to Carthage on the 8th or 9th of November, 1960. I got 
the box of socks out of the Sheriff's 0ffic.e a t  Carthage. " * * I identi- 
fied the box by Mr.  Holt's price mark. I don't actually know where 
the socks came from. I got the box of socks from Sheriff's office in 
Moore County. This is all I know about it. The room was full of 
stuff a t  the Sheriff's office * * * . Out of the whole room the socks were 
the only thing I could identify." 

J l r s .  Blanche Holt testified, "I a m  sister of Roy Holt and run store, 
LIissing from store were G tires, 4 boxes men's socks, not full, 4 dozen 
ladies' hose, two gallons anti-freeze, two cartons cigarettes, one Dan  
Rivcr sport shirt. * * * This box of soc,ks looks like some of ours. I 
can't vouch whether they all came from store or not. I think I made 
the marking on the box." 
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The defendant Harrington testified as  a State's witness tha t  he and 
the other defendants rode around for a while. "I know about the filling 
station and church. Had  never been there before and have not been 
back since. We went up to the filling station, James knocked out the 
glass, I pulled the window frame out and Bobby went in, I started 
in and they told me to go get the car. They threw the stuff out and I 
put  i t  in the trunk and in the back seat. I had never seen the store 
before." 

The jury returned a verdict of guilty as charged. From the judgment 
imposed on the verdict, the defendant James Chrisco appeals, assign- 
ing error. 

Attorney General Bruton, Asst. Attorney General Harry W .  Mc- 
Galliard for the State.  

H .  F .  Seawell, Jr. ,  for defendant Chrisco. 

PER CCRIAM. The State's evidence reveals tha t  Roy Holt's grocery 
store a t  Merry Oaks was broken into on the night of 2 November 1960 
and that  certain merchandise was stolen therefrom. However, there is 
no evidence tending to show tha t  the filling station which the de- 
fendant Harrington testified tha t  he and the other defendants broke 
into and robbed was located a t  Merry Oaks, or tha t  the filling station 
referred to and Holt's grocery store were one and the same. Keither 
did Harrington identify or describe any of the merchandise taken 
from the filling station or store by him and the other defendants. 
Furthermore, there is nothing in the State's evidence to the effect tha t  
the breaking and entering and the theft about which the defendant 
I-Iarrington testified occurred on the night of 2 November 19GO. 

While the evidence tends to show tha t  the defendants broke into and 
robbed a filling station somewhere, a t  sometime, i t  does not connect 
the appellant herein with the breaking and entering and the theft of 
merchandise from Holt's grocery store a t  Merry Oaks on the night of 
2 n'ovember 1960. 

I n  our opinion, the State's evidence adduced in the trial below was 
insufficient to support the verdict returned against the appellant. The 
defendant Chrisco's motion for judgment as of nonsuit, interposed a t  
the close of the State's evidence and renewed a t  the close of all the 
evidence, should have been allowed. 

Reversed. 
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STATE v. ERVIK V. KING. 

(Filed 11 January 1963.) 

Testimony that a witness for the State had made statements prior to 
the trial a t  rariance in certain respects with the testimony of the mit- 
ness, does not justify nonsuit, since such conflicts and discrepancies bear 
only upon the credibility of the witness and to the weight the jury should 
give his testimony. 

APPEAL by defendant from Carr,  J., June 1962 Criminal Term of 
ALARIANCE. 

Criminal prosecution on bill of indictment charging tha t  defendant, 
on February 2, 1961, unlawfully, wilfully and feloniously committed 
the abominable and detestable crime against nature by forcing Tom- 
my Dawson, a six-year-old child, to  have unnatural sexual relations 
with him in the manner set forth in said bill. 

Defendant pleaded not guilty. Upon trial, evidence mas offered by 
the State and by defendant; and the jury returned a verdict of "Guilty 
as  Charged in the Bill of Indictment." Judgment, tahat defendant be 
imprisoned '(for not less than twelve or more than fifteen years," was 
pronounced. Defendant excepted and appealed. 

i l t t o r n e ? ~  General B r u t o n  and Assis tant  A t t o r n e y  General Jones for 
the  S t a t e .  

R o s s  & W o o d  and  Dal ton ,  Long  & L a t h a m  for  d e f e n d a n t  appel lant .  

PER CURIAM. Defendant was first tried and convicted a t  August 
Criminal Term, 1961; but, upon his appeal from the judgment of im- 
prisonment then pronounced, this Court awarded a new trial. S.  v. K i n g ,  
256 N.C. 236, 123 S.E. 2d 486. 

The State's evidence consists principally of the testimony of Tommy 
Dnwson, the alleged victim, and of witnesses whose testimony (offered 
for the purpose of corroboration) relates to statements made by 
Tommy Dawson prior to  defendant's arrest. According to  the testimony 
of these witnesses, there were, in certain respects, conflicts and dis- 
crepancies b e h e e n  Tommy Dawson's prior statements and his testi- 
mony a t  trial. However, such conflicts and discrepancies go to the 
credibility of Tommy Dawson and to the weight, if any, the jury 
should give his testimony. 

The evidence, when considered in the light most favorable to  the 
State, was sufficient to require submission to the jury and to support 
the verdict; and careful consideration of each of defendant's assign- 
ments of error fails to  disclose any error of law for which a new trial 
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should be awarded. The  determinative issue was one of fac t ;  and,  
after  a trial free from prejudicial error, the  jury, upon conflicting 
evidence, resolved the  crucial issue against defendant. 

I i o  error. 

ST-ATE OF SORTH CAROLINA4 v. PIERCE OLIVER KIUD BREWER, 
ROBERT A. BURCH, ROBERT X. BURCH, GEORGE JIASEFIELD, 
JIARTIS J. HAJIILTOS, WALTER SCHOENFELDT, PFAFF $ KEN- 
DALL, A C O R I ~ O R A T I ~ X ,  TRBFFIC .AND STREET SIGN COJIPASY, A 

C O K P O H A ~ I O S .  

(Filed 1 February 1963.) 

1. Master a n d  Servant 5 13.1; Criininal Law 9 4- 

The misdemeanor of violating G.S. 14-363 is not a malicious misde- 
meanor. 

2. Conspiracy 9 3- 
d conspiracy to commit a misdemeanor is a misdemeanor. 

3. Master and  Servant 9 13.1; Criminal Law 9 8; Conspiracy § 3- 
Even though the offense of conspiracy is complete upon the formation 

of the illegal agreement, such offense continues until the conspiracy is 
consummated or abandoned, and therefore where the State's evidence 
tends to show that  the conspiracy was formed more than two years prior 
to the indictment but also that orert acts in furtherance of the illegal de- 
sign were committed less than two years prior to the indictment, defend- 
ants' motion to quash on the ground that  the prosecution was barred by 
G.S. 16-1, is untenable. 

4. Indictment and  Warran t  § 15- 
The constitutionality of a statute under which defendants are  prose- 

cuted may be challenged by motion to quash. 

6. Criminal Law § 1- 
The General Assembly, escept as  limited by provisions of the Federal 

or State Constitutions, has inherent power to provide that  the commis- 
sion of any specified act should be a crime, and a statute creating a 
criminal offense -rill be upheld, subject to such limitations, provided i t  
has some substantial relation to the evils sought to be suppressed and 
defines the proscribed acts with sufficient certainty and definiteness to 
apprize a person of ordinary intelligence of the conduct forbidden. 

6. Constitutional Law 8 30; Master a n d  Servant § 13.1- 
The provisions of G.S. 14-363 making it  a misdemeanor fo r  a person 

to offer, give or promise to a n  agent, employee, or servant of another any 
gift or gratuity with intent to influence such agent's, employee's, or ser- 
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vant's actions in relation to  his superior, define the proscribed conduct 
with definiteness and certainty and constitute the corrupt intent an es- 
sential element of the offense, and therefore the contention that the 
statute is so vague and uncertain that a prosecution thereunder deprives 
defendants of due process of lam is untenable. Constitution of North 
Carolina, Art. I, $ 17;  Fourteenth -4mendnient to the Constitution of the 
United States. 

7. Same- 
The provisions of G.S. 14-333 that  any agent, employee, or servant who 

requests or accepts a gift or gratuity or a promise thereof under a n  
agreement or with a n  understanding that he should act in any particular 
manner in relation to his superior's business, should be guilty of a mis- 
demeanor, define the proscribed conduct with definiteness and certainty 
and constitute the agreement or uuderstanding an essential eleluent of 
the offense, and therefore the contention that  the statute is so vague and 
uncertain that  a l~rosecution thereunder deprives defendants of due 
process of law is untenable. Constitution of North Carolina, Art. I, 8 
17; Fourteenth Amendment to the Constitution of the United States. 

8. Constitutional Law § 14; Master and  Servant S 13.1- 
G.S. 14-333 maBing it  a misclemeanor for a person to ofr'er a n  em- 

ployee a gift or gratuity with inteiit to influence such employee's conduct 
in relation to his employer's business, and maliing it  a misdemeanor for 
a n  employee to accept such gift or gratuity with the understanding that  
he would act in a certain manner in respect to his employer's business, 
is a valid exercise of the police power of the State for the purpose of 
suppressing "commercial bribery." 

9. Conspiracy 5 3- 
A coiispiracy to do a n  unlawful act or to do a lawful act in a n  unlawful 

manner is a distinct and separate offense from the criminal acts com- 
mitted pursuant to the unlawful design. 

10. Same; Master a n d  Servant S 18.1- 
Conviction of one defendant of an overt act in violation of G.S. 14-363 

is not inconsistent with the acquittal of such defendant of the conspiracy 
to violate the statute, of which other defendants were convicted, since 
such defendant may be guilty of the overt act without being guilty of 
the conspiracy to commit the act. 

HIGGIXS, J., took no part in the consideration or decision of this case. 

APPEAL by defendants Pierce Oliver Kidd Brewer, Robert A. Burch, 
and Robert AI .  Burch from Mallard, J.) June 1962 Term of WAKE. 

Criminal prosecution tried upon an indictment containing twelve 
counts, and taking thirty-six pages of the record to reproduce it. 

The first count in the indictment reads: 

"THE JURORS FOR T H E  STATE UPON T H E I R  OATH 
PRESENT THAT Pierce Oliver Kidd Brewer, Robert A. Burch, 
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Robert i\l. Burch, George Masefield, Martin J. Hamilton, Walter 
Schoenfeldt, Pfaff & Kendall, a corporat'ion, acting through its 
officers, agents and employees and Traffic and Street Sign Co., a 
corporation, acting through its officers, agents and employees, 
late of the County of Wake, on or about the 1st day of August, 
1957, as well before as after said date, and continuing from 
said date until on or about the 1st day of February, 1962, mith 
force and arms, a t  and in the County aforesaid, unlawfully and 
willfully and mith common design and set purpose and in a secret 
manner, did combine, confederate, scheme, agree and conspire to- 
gether and with each other and with divers other persons to unite 
for the con~inon object and purpose of willfully and unlan-fully 
violating the provisions of the General Statutes of North Cara- 
h a ,  Chapter 14, Section 353, in tha t  the said Pierce Oliver Kidd 
Brewer, individually and as a g m t  and employce of Pfnff & 
Kendall, a corporation, and as agent and eniployee of Traffic, and 
Street Sign Co., a corporation, the said Robert A. Burch, the said 
Robert ?\I. Burch, the said George LInsefield, individually and as  
agent, employee and Division Sales M a n a ~ c r  of Pfaff ck Kendall, 
a corporation, the said Martin J. Hamilton, incl~vidually and as  
agent, employee, officer and Vice President of Pfaff & Kendall, a 
corporation, and as agent, employee, officer and Vice President of 
Traffic and Street Sign Co., a corporation, the said Walter Sclioen- 
feldt, individually and as agent, en~ployee and General Manager 
of Traffic and Street Sign Co., a corporation, the said Pfnff RT 
Kendall, a corporation, acting through its officers, agents and em- 
ployees, to wit: Pierce Oliver Kidd Brewer, George Masefield, 
Martin J. Hamilton and others and the said Traffic and Street 
Sign Co., a corporation, acting through its officers, agents and 
employees, to wit: Pierce Oliver Kidd Brewer, Martin J. Hamil- 
ton, Walter Schoenfeldt and others willfully and unlawfully 
agreed and conspired together and with each other, in a secret 
manner, tha t  the  said Pierce Oliver Kidd Brewer, Robert M. 
Burch, George Masefield, Martin J. Hamilton, Walter Schoen- 
feldt, Pfaff & Kendall, a corporation, acting through its officers, 
agents and employees and Traffic and Street Sign Co., a corpor- 
ation, acting through its officers, agents and employees, will- 
fully and unlawfully would promise, offer and give, and there- 
upon did willfully and unlawfully promise and offer, in a secret 
manner, to  Robert A. Burch, an agent and employee, to wit: the 
Traffic Engineer, of the State Highway Commission, an agency of 
the State of North Carolina, money, gifts, gratuities and other 
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things of value with the intent and for the purpose of influencing 
the actions of the said Robert A. Burch in relation to his em- 
ployer's business, i.e, to influence the said Robert A. B u ~ h ,  who 
as  Traffic Engineer for the State Highway Commission was re- 
sponsible for and in charge of the writing of specifications and 
the drawing of plans for the procurement and erection of high- 
way signs for the highways in North Carolina, to write and have 
written such specifications and to draw and have drawn such 
plans in a manner so as to favor the products of Pfaff & Kendall, 
a corporation, and to favor the products of Traffic and Street 
Sign Co., a corporation, and the said named defendants, Pierce 
Oliver Kidd Brewer, Robert A. Hurch, Robert AI. Burch, George 
Masefield, Martin J. Hamilton, Walter Schoenfeldt, Pfaff 65 Ken- 
dall, a corporation, and Traffic and Street Sign Co., a corporation, 
further willfully and unlawfully agreed and conspired together 
and with each other t h a t  the said Robert A. Burch, as agent and 
employee, to wit: the Traffic Engineer, of the State High~vay Com- 
mission, an agency of the State of North Carolina, ~ o u l d  willfully 
and unlawfully accept money, gifts, gratuities and other things of 
value under an agreement and with an understanding, which said 
agreement and understanding Was thereupon entered into, tha t  
the said Robert A. Burch ~villfully and unlawfully would, in re- 
lation t o  his employer's business. m i t e  and have written specifi- 
cations and draw and have drawn plans for the procuremerit and 
erection of highway signs in such a manner so as to favor the 
products of Pfaff & Kendall, a col-poration, and to favor the prod- 
ucts of Traffic and Street Sign Co., a corporation, against the form 
of the Statute in such case made and provided and against the 
peace and dignity of the State." 

The other eleven counts in the  indictment charge the defendants 
Brewer and t,he two Burches with specific overt acts in violation of 
G.S. 14-333 and in furtherance of the conspiracy alleged in count one 
of the indictment. All of the other defendants charged in the first count 
in the indictment are similarly charged in most, but not all, of the 
eleven counts in the indictment. 

Plea: Not Guilty by all the defendants. 
A t  the end of the State's evidence the court allowed motions for 

judgments of nonsuit on all counts in the indictment as to all the 
defendants except appellants Bre~ver and the two Burches, and al- 
lowed nlotions for judgments of nonsuit on the second, third and fourth 
counts in the indictment as to the appellants Brewer and the two 
Burches. Defendants offered no evidence. 
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Verdict as to Pierce Oliver Kidd Brewer: Guilty of counts one, 
five, six, seven, eight, nine, ten and eleven as charged in the indict- 
ment; and Not Guilty of count twelve as  charged in the indictment. 

Verdict as to Robert A. Burch: Guilty of counts one, five, six, 
seven, eight, nine, ten and eleven as charged in the indictment; and 
Not Guilty of count twclve as charged in the indlctment. 

Verdict a s  to Robert AI. Burch: Not Gullty of counts one, five, 
six and twelve as charged in the indictment, and Guilty of counts 
seven, eight, nine, ten and eleven as  charged in the indictment. 

From the judgments entered against them separately, Pierce Oliver 
Kidd Brewer, Robert A. Burch and Robert &I. Burch appeal. 

At torney  General T .  W. Bru ton  and Assis tant  A t torney  General 
Harry  Tb7. dIcGalliard for the  S ta te .  

Seawell and Harrell b y  Bernard A. Eiarrell for defendant  appellant 
Brewer. 

TV~l l iam T .  Ha tch  and Elbert  Richard Jones, Jr., for defendant  ap-  
pellants Rober t  A .  Burch  and Rober t  111. Bz~rch .  

PARKER, J. All the defendants, except the corporate defendants, 
charged in the ~ndictment, prlor to pleading to the indictment, filed 
a joint written motion to quash the indlctment, and each and every 
count therein. The motion to quash covers more than fourtcen pager 
in the record. The motion to quash avers that  the first count in the 
indictment should be quashed for the follo~ving reasons: One. I t  
sho~vs on its face the offense charged is a misdemeanor m-hich i t  al- 
leges occurred on or about 1 August 1957, and therefore the prose- 
cution is barred by the two-year Statute of Limitations, G.S. 15-1. 
Two. It "contains w t h i n  one count three separate and distinct 
averments of conspiracy: (a )  a conspiracy to violate G.S. 14-333; 
(b)  a conspiracy tha t  the defendants, with the exception of Robert 
A. Burch, conspired to offer and promise money to Robert -4. Burch, 
with the intent and purpose of influencing his activities In relation to  
his employer's business; (c) the defendants, other than Robert A. 
Burch, conspired tha t  Robert 9. Burch would accept money or other 
gratuities." This is duplicity and a failure to comply with the re- 
quirements of G.S. 13-152. Three. It fails to comply rvith the re- 
quirements of G.S. 13-133. Four. G.S. 1 4 - 3 3 )  upon which the in- 
dlctment is based, is unconstitutional and repugnant to  the "due 
process of law" clause of sect~on one of the 14th Amendment to the 
United States Constitution, and to "the law of the land" clause of 
Article I, section 17, of the Korth Carolina Constitution, in tha t  the 
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statute is so vague and indefinite, i t  is void for uncertainty, and further 
the statute constitutes an arbitrary, capricious and unreasonable exer- 
cise of the police poxyer of the State. The motion to quash alleges tha t  
the remaining eleven counts in the indictment sl~ould be quashed for 
substantially the same reasons as the first count in the indictment 
should be quashed. 

The court denied tlie joint motion to quash the indictinent and each 
and every count therein, and the defendants who made tlie motion 
excepted. TJThereupon, all the defendants entered pleas of h'ot Guilty. 
Defcnclants Brewer and the two Burclies assign as errors the denial to  
quasli the counts in the indictment upon which they were convicted. 

Defendant Brewer has filed a brief. The defendants Rurch have 
filed a joint brief. I n  the two briefs the first question presented for 
decision is whether or not the prosecut,ion of the first count in the in- 
dictment is barred by G.S. 15-1. Defendant Robert 11. Burcli mas ac- 
quitted on the first count. 

The par t  of the statute relevant to appellantCs1 contention is: "" * * 
all misdemeanors except malicious mis~lemeanors, shall be presented or 
found by the grand jury within two years after the commission of the 
same, and not afterwards* " "." The statute has a proviso, which is 
not applicable here. 

A violation of G.S. 14-353 is explicitly stated by the statute to be a 
inisdenleanor. The Stnte makes no cor.tention tha t  n violation of G.S. 
14-353 is a malicious misdemeanor. I n  fact, a violation of this s~tatute 
is not a nlalicious misdemeanor. S. v. Frisbee, 142 N.C. 671, 35 S E.  
722. 

I n  this jurisdiction a conspiracy to coininit a misdemeanor is a 
misdemeanor. S.  v. Abernethy, 220 N.C. 226, 17 S.E. 2d 25. 

"As soon as the union of wills for the unlat~ful  purpose is perfected, 
the offense of conspiracy is completed." S. li. Knotts, 168 N.C. 173, 
188, 83 S.E. 972, 979. ' T o  overt act is neressary to complete the crinle 
of conspiracy," S. v. Davenport, 227 N.C. 475, 494, 42 S.E. 2d 686, 
699, or as stated in S. v. Vhiteside, 204 N.C. 710, 169 S.E. 711, "the 
conspiracy is the crime and not its execution." 

The indictment was found a t  the April Assigned Term 1962 of K a k e  
County superior court, and the trial term was the June 1962 Term of 
said court. The first count in the indictment charges tha t  all the de- 
fendants "on or about the 1st day of August, 1957, as well before as 
after said date, and continuing from said date until on or about the 
1st day of February, 1962" * *unlawfully and willfully and with 
common design and set purpose and in a secret manner, did combine, 
confederate, ficheme, agree and conspire together and with each 
other* * *." 
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Appellants argue that  in North Carolina a criminal conspiracy is n 
completed crime as soon as the union of wills for the unlawful purpose 
is perfected, that  no overt act is necessary to complete the crime of 
conspiracy, tha t  count one in the indictment alleges tha t  the con- 
spiracy existed and was completed on or about "the 1st day of August 
1957," that  the indictment was found a t  the April Assigned Term 
1962, and, therefore, the prosecution on tlie first count in tlie indict- 
ment is barred by G.S. 15-1. 

Defendant Brewer and defendant Robert ,4. Burch were convicted 
on the fifth, sixth, seventh, eighth, ninth, tenth and eleventh counts in 
the indictment, all of which charge overt acts in furtherance of the 
conspiracy charged in the first count of the indictment on the follow- 
ing dates respectively: Fifth count, on or about 1 June 1960; slixth 
count, on or about 16 June 1960; seventh count, on or about 23 August 
1960; eighth count, on or about 23 August 1960; ninth count, on or 
about 1 February 1961; tenth count, on or about 1 February 1961; 
eleventh count, on or about 1 June 1961. Defendant Robert hI. Burch 
was acquitted on counts five and six. 

In  United S ta tes  v. Kissel, 218 U.S. 601, 54 L. Ed. 1168, the first 
count of the indictment alleges "that the defendants in error and 
others named, on December 30, 1903, and from tha t  day until the day 
of presenting the indictment (July 1, 1909), have engaged in an un- 
lawful conspiracy in restraint of trade in refined sugar anlong the sev- 
eral states of the Union* * *. It then sets forth, a t  length, the means by 
which the alleged purpose x a s  to be accomplished, and what are put 
forward as  overt acts done in pursuance of the plan." Mr. Justice 
Oliver Wendell Holmes, speaking for the Court, said in replying to 
contention of the defendants in error similar to the contention made 
here : 

"The defendants argue tha t  a conspiracy is a completed crime 
as soon as formed, tha t  i t  is simply a case of unlawful agreement, 
and tha t  therefore the continuando may be disregarded, and a 
plea is proper to show that  the statute of limitations has run. 
Subsequent acts in pursuance of the agreement may renew the 
conspiracy or be evidence of a renewal, but do not change the 
nature of the original offense. So also, i t  is said, the fact tha t  an 
unlawful contract contemplates future acts, or tha t  the results of 
a successful conspiracy endure to  a much later daite, does not 
affect the character of the crime. 

"The argument, so far as the premises are true, does not suffice 
to  prove tha t  a conspiracy, although i t  exists as soon as the agree- 
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ment is made, may not continue beyond the moment of making it. 
It is true tha t  the unlawful agreement satisfies the definition of 
the crime, but i t  does not exhaust it. It also is true, of course, tha t  
the mere continuance of the result of a crime doks not continue 
the crime. United States v. Irvine, 98 U.S. 430, 23 L. Ed.  193, 3 
Am. Crim. Rep. 334. But  when the plot contemplates bringing to 
pass a continuous result tha t  will not continue without the con- 
tinuous cooperation of the conspirators to keep i t  up, and there 
is such continuous cooperation, it is a perversion of natural thought 
and of natural language to call such continuous cooperation a 
cinen~atographic series of distinct conspiracies, rather than to call 
i t  a single one. Take the present case. A conspiracy to restrain or 
monopolize trade by improperly excluding a competitor from 
business contemplates tha t  the conspirators will remain in busi- 
ness, and will continue their combined efforts to drive the conl- 
petitor out until they succeed. If they do continue such efforts in 
pursuance of the plan, the conspiracy continues up to the time of 
abandonment or succehs. A conspiracy in restraint of trade is 
different from and more than a contract in restraint of trade. A 
conspiracy is constituted by an agreement, i t  is true, but i t  is the 
result of the agreement, rather than the agreement itself, just 
a s  a partnership, although constituted by a contract, is not the 
contract, but is a result of it. The contract is mstantaneous, the 
partnership may endure as one and the same partnership for 
years. A conspiracy is a partnership in criminal purposes. Tha t  
as such i t  may have continuation in time is shown by the rule tha t  
an  overt act of one partner may be the act of all without any new 
agreement specifically directed to that  act. 

"To sum up and repeat: The indictment charges a continuin5 
conspiracy. Whet,her i t  does so with technical sufficiency is not 
before us. All tha t  we decide is tha t  a conspiracy may have con- 
tinuance in time, and t h a t  where, as here, the indictment, con- 
sistently with the other facts, alleges tha t  it did so continue to the 
date of filing, tha t  allegation must be denied under the general 
issue, and not by a special plea. Under the general issue all de- 
fenses, including the defense tha t  the conspiracy mas ended by 
success, abandonment, or otherwise, more than three years before 
July 1, 1909, mill be open and unaffected by what we now decide." 

I n  substantial accord with the Kissel case, see Hyde v. United States, 
225 U.S. 347, 36 L. Ed. 1114; Brown 1;.  Elliott, 225 U.S. 392, 56 L. Ed. 
1136. 
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In Pinkerton v. United States, 145 F .  2d 252, TV. Daniel Pinkerton 
and Walter G. Pinkerton were indicted with three others on a con- 
spiracy charge to violate certain specified sections of the Internal 
Revenue Code of the United States. The indictment contained only one 
count, and charged tha t  the conspiracy set forth had existed con- 
tinuously from the 12th day of August, 1938, until the 27th day of 
June, 1943, and within three years of the finding of the indictment 
which was returned by the grand jury on February 19, 1944. There 
were nineteen overt acts charged in the indictment, the first six of 
which, i t  is without dispute, were colnnlitted more than three years 
before the return of the indictment. The two Pinkertons were con- 
victed and appealed. The Court in its opinion said: 

"The indictment was in all respects free from error. The court, 
however, failed to  correctly define the charge of conspiracy as laid 
in the indictment and to point out to the jury what evidence was 
necessary to  keep the conspiracy alive and bring i t  within the 
statute of limitations, and also to limit the evidence as to the 
overt acts committed before the three year statute ran. The 
charge was further confusing, we think, for failure to fully in- 
struct the jury tha t  the guilt of the defendants could only be 
predicated on one or more overt acts proved to have been com- 
mitted within the three year limit of the statute. 

" 'Where the conspiracy contemplates various overt acts and 
the consequent continuance of the conspiracy beyond the commis- 
sion of the first act, each overt act thereafter gives a new, sepa- 
rate, and distinct effect to  the  conspiracy, and constitutes an- 
other agreement, so tha t  a prosecution is not barred by the statute 
of limitations until three years after the commission of the last 
overt act alleged and proved.' Hedderly v. United States, 9 Cir., 
193 F. 561, 569; Unzted States v. Kissel, 218 U.S. 601, 31 S. Ct. 124, 
54 L. Ed. 1168. 

"A conspiracy and overt acts may be charged in the indict- 
ment which are not within the  three year period of the statute of 
limitations, but they must be limited to show only the conspiracy 
and its continuation. Such overt acts beyond the three year limit 
of the statute are not relevant to shorn guilt. To convict, an overt 
act must be alleged and proved which occurred within the three 
year statute of limitations." 

I n  Scarlett v. State,  201 Md. 310, 93 9. 2d 753, Scarlett, Harry 
Gross and Horace B. Cann were tried in December 1931 on an in- 
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STATE ti. BREWER. 

dictment charging tha t  on 1 January 1947, and thence continually 
until 20 August 1951, they unlawfully conspired together and with 
certain other persons to violate the lottery laws of the State of Mary- 
land. The jury found Scarlett and Gross guilty, and Cann not guilty. 
I n  February 1952, the Supreme Bench of Baltimore City granted them 
a new trial. At the second trial in AIarcli 1952, the jury found Scarlett 
guilty, and Gross not guilty. From a sentence of imprisonment Scar- 
lett  appealed. I n  affirming the judgment below, the Court, so fa r  as 
relevant here, said: 

"Appellant also attacks the indictment on the ground tha t  the 
object of the conspiracy, alleged to have continued nearly five 
years, from January 1, 1947, to August 20, 1931, was in fact not 
inherently continuous. He  claims tha t  any participant in the 
conspiracy could withdraw from i t  a t  any time. He  also suggests 
tha t  Edgar Wilkes testified tha t  he participated only in 1949 
and 1950, while Cann testified tha t  he participated only a few 
months prior to his arrest on June 29, 1931. The argument seems 
to  be tha t  tlie conspiracy was complete on the day defendants 
were charged to have first conspired, January 1, 1947, and tha t  
a conspiracy is not a corltinuing offense in such a sense that  each 
overt act mill remove the bar of the statute of limitations against 
the original conspiracy, and in order to avoid the bar the in- 
dictment must charge a conspiracy and an overt act within the 
limitation period. 

"It is true that  in Maryland all prosecutions for the crime of 
conspiracy must be commenced within two years after the com- 
mission of tlie offense. Code 1951, art. 27, sec. 46. However, where 
a conspiracy contemplates bringing t o  pass a continuous result 
tha t  mill not continue without the continuous co-operation of the 
conspirators to keep i t  up, such continuous co-operation is a single 
conspiracy, rather than a series of distinct ~onspirac~ies. 

"In United States v. Kissel, 218 U.S. 601, 31 S. Ct. 124, 126, 
54 L. Ed. 1168, where the indictment charged an  unlawful con- 
spiracy in restraint of trade in refined sugar on December 30, 
1003, and continuing from tha t  day until July 1, 1909, the de- 
fendants argued tha t  the alleged conspiracy was a completed 
crime as soon as  it was formed, and that  a plea was proper to 
show that  the statute of limitations had run. I n  rejecting tha t  
argument, Justice Holmes, speaking for the Court, said: [We omit 
a. long quotation from what Mr. Justice Holnws said, because we 
have quoted i t  above.] 
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"In Archer v. State, 145 Md.  128, 147, 125 A. 744, the Court of 
Appeals, in accord with the view expressed by the Supreme Court, 
held tliat, although the crime of conspiracy is completed when the 
unlawful agreement is reached, i t  is not then exhausted in the 
sense tliat the statute of limitations cannot be tolled by the com- 
mission of a subsequent overt act. We reaffirm tha t  proposition." 

The authorities are in conflict as to when the Statute of Limitations 
operates to bar a prosecution for conspiracy. Some Courts take the 
view that  a conspiracy is not a continuing offense in the sense that  
each overt act will remove the bar of the Statute of Limitations 
against the original conspiracy. Other Courts take the view, and this 
seems to be in accord with the weight of later authorities, and in our 
opinion is the better view, tha t  a conspiracy may be a continuillg 
crime and tha t  i t  is a continuing offense until its abandonment or 
success, or as long as any concerted action pursuant to the conspiracy 
continues, or as  long as there is a course of conduct in violation of law 
t o  effectuate its purpose, or when the plot contemplates bringing to 
pass a continuous result that  will not continue without the continuous 
co-operation of the conspirators to keep i t  up, as long as  there is such 
continuous co-operation pursuant to  the conspiracy. I n  brief, tha t  the 
conspiracy is a continuing offense so that  the Statute of Limitations is 
tolled as to the original conspiracy eacll time a n  overt act is com- 
mitted in furtherance of the purpose and design of the conspiracy. 
Annotation 97 A.L.R. 137; 22 C.J.S., Criminal Law, sec. 227 ( 3 ) ,  p. 
592; 11 Am. Jur., Conspiracy, see. 2 5 .  I n  all three of these works many 
cases are cited ~vhich support the texts. 

The criminal offense of conspiracy is complete in Sor th  Carolina, 
as we have stated above, and a t  common la~v ,  as soon as the con- 
federacy or combination is formed. I n  many jurisdictions, however, 
the common law rule is modified by statutes requiring tha t  to consti- 
tute the crime of conspiracy there must be an unlawful agreement and 
an overt act to effect the object of the agreement. This is true of the 
crime of conspiracy as  defined in the Federal Criminal Code. ,4n- 
notation 62 A.L.R. 2d 1369. I n  this annotation on p. 1372 i t  is said: 

"Generally speaking, however, the recent cases pay scant at-  
tention to any possible differences with respect to the running of 
limitations as between statutory and common-law conspiracies. 
The cases warrant the conclusion that, as to  conspirators who 
have not withdrawn from the conspiracy, limitations against a 
prosecution for conspiracy run from the time the last overt act in 
furtherance of the conspiracy was committed. It is believed tha t  
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none of the recent cases are inconsistent with this view; as af- 
firmatively supporting it, see the following cases: [Many cases 
in support of the text are cited. 1 "  

8. v. Chrisfinnbury, 44 W.C. 46, cited and relied upon by defendant 
Brewer in his brief, is clearly distinguishable. I n  tha t  case, "the acts 
which are charged in the indictment, as constituting the offense, took 
place more than two years before the prosecution was con~menccd." 
I n  the instant case count one in the indictnlent charges the conspiracy 
as  continuing from on or about 1 August 1937 until on or about 1 
February 1962, and in other counts in the indictment overt acts in 
furtherance of the purpose and design of the conspiracy and in ef- 
fectuating its unlawful purpose are charged as having been committed 
by the alleged conspirators on or about 1 June 1960, 16 June 1960, 23 
August 1960, 1 February 1961, and 1 June 1961, all within two years 
of the finding of the indictment as a true bill by the grand jury a t  the 
April Assigned Term 1962 of Wake County superior oourt. 

Defendants have not seen fit t o  bring up any of the evidence a t  
the trial or the charge of the court. IVe decide here tha t  a conspiracy 
may have a continuance in time, arid count one and the indictment 
here allege tha t  the conspiracy did so continue with the commission 
of overt acts by the alleged conspirators in furtherance of trhe conspir- 
acy and to effectuate its unlaw purpose within two years of the find~ng 
of the indictment. The trial court correctly overruled defendants' 
motion to quash the first count in the indictment on the ground tha t  
a prosecution on such count was barred by G.S. 15-1. 

I n  the two briefs of appellants the second question presented for de- 
cision is: Did the trial court err in refusing to  quash the indictment on 
the ground tha t  G.S. 11-333, upon which the indictment is based, is 
unconstitutional and repugnant to the "due process of law" clause of 
section one of the 14th Amendment to the United States Constitution, 
and to "the law of the land" clause of Article I, section 17, of the North 
Carolina Constitution, in tha t  the statute is so vague and indefinite, i t  
is void for uncertainty, and on the further ground tha t  the statute con- 
stitutes an arbitrary, capricious and unreasonable exercise of the police 
power of the State? 

The General Assembly a t  its 1913 Session enacted Chapter 190 of 
the  Public Laws of North Carolina, which is entitled "An act to pro- 
hibit influencing agents, employees and servants." Section one of this 
act is codified as G.S. 14-353, and section tn70 of this act is codified as 
G.S. 14-354. 

G.S. 14-353 reads: 
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"INFLUENCING AGENTS AND SERVAKTS I N  VIOLAT- 
I N G  DUTIES OWED EMPLOYERS.-Any person who gives, 
offers or promises to an agent, employee or servant any gift or 
gratuity whatever with intent to influence his action in relation 
to  his principal's, employer's or master's business; any agent, 
employee or servant who requests or accepts a gift or gratuity 
or a promise to make a gift or to do an  act beneficial to himself, 
under an  agreement or with an understanding tha t  he shall act 
in any particular manner in relation to his principal's, employer's 
or master's business; any agent, employee or servant who, being 
authorized to procure materials, supplies or other articles either 
by purchase or contract for his principal, employer or master, or 
to employ service or labor for his principal, employer or master, 
receives, directly or indirectly, for himself or for another, a com- 
mission, discount or bonus from the person who makes such sale 
or contract, or furnishes such materials, supplies or other articles, 
or from a person who renders such service or labor; and any per- 
son who gives or offers such an agent, employee or servant such 
commission, discount or bonus, shall be guilty of a misdemeanor 
and shall be punished in the discretion of the court." 

G.S. 14-354 provides that  a witness may be required to give self- 
criminating evidence in respect to  the crime denounced in G.S. 14-353, 
but, if he does, no suit or prosecution can be based thereon, except 
for perjury committed in so testifying. 

Appellants may challenge the constitutionality of G.S. 14-353 by a 
motion to quash the indictment, which charges a violation of this 
statute. S. v. Glidden Co., 228 X.C. 664, 46 S.E. 2d 860; 16 C.J.S., 
Constitutional Lam, pp. 343-4 

The General Assembly of North Carolina, unless i t  is limited by 
constitutional provisions imposed by t~he State or Federal Constitution, 
has the inherent power to define and punish any act as  a crime, be- 
cause i t  is indisputably a part  of the police power of the State. The 
expediency of making any such enactment is a matter of which the 
General Assembly is the proper judge. The remedy for unjust or un- 
wise legislation, not obnoxious to constitutional objections, if such be 
enacted, is to  be found in a change by the people of their representa- 
tives, according to  the methods provided by the Constitution and 
the laws of the State. H o ~ ~ e v e r ,  the act of the General Assembly de- 
claring what shall constitute a crime must have some substantial 
relation to the ends sought to be accomplished. S. v. Yarboro, 194 
N.C. 498, 140 S.E. 216; People v. Belcastro, 356 Ill. 144, 190 N.E. 
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301, 92 A.L.R. 1223; 22 C.J.S., Criminal Law, sec. 13 ; 14 Am. Jur., 
Criminal Law, secs. 16 and 22; Wliarton's Criminal Law and Pro- 
cedure, 1937, Vol. I, sec. 16. 

I n  passing upon the constitutionality of G.S. 14-353, we start  with 
the presumption tha t  i t  is constitutional, and i t  must be so held by 
this Court, unless i t  is in conflict with some constitutional prowsion 
of the State or Federal Constitution. S. v. I17arren, 232 N.C. 690, 114 
S.E. 2d 660; IS. v. Lueders, 214 N.C. 558, 200 S.E. 22. "We cannot 
overturn a statute because we do not like it, for our likes and dislikes 
affect us as citizens, not as judges." Tl'right v. Hart ,  182 N.Y .  330, 
333, 73 K.E. 404, 412, 2 L.R.A. (K.S.) 338, 350, 3 Ann. Cas. SGO,  271. 

The books are filled with statements by the Courts of the rule 
tha t  a crime must be defined in a penal statute with appropriate 
certainty and definiteness. I n  Connally v. General Construction Co., 
269 U.S. 385, 70 L. Ed. 322, the Court said: 

"That the ternls of a penal statute creating a neTv offense must 
be sufficiently explicit to inform those who are subject to i t  what 
conduct on their part  will render thcm liable to its penalties, is 
a wll-recognized requirement, consonant alike with ordinary no- 
tions of fair play and the settled rides of law. And a statute which 
either forbids or requires the doing of an act in terms so vague 
that men of common irtelligence must ilecessarily guess a t  its 
meaning and differ as  to its application violates the first es- 
sential of due process of law." 

This is said in Boyce J I o t o ~  Lines v. United States: 342 U.S. 337, 
96 L. Ed. 367: 

"A criminal statute must be sufficiently definite to  give notice 
of the required conduct to  one who would avoid its penalties, and 
to guide the judge in its application and the lawyer in defending 
one chargcd with its violation. But f ~ w  IT-ords possess the precision 
of mathematical symbols, 1no.t statutes must deal with untold 
and unforeseen variations in factual situations, and the practical 
necessities of discharging the business of government inevitably 
limit the specificity with which legislators can spell out pro- 
hibitions. Consequently, no inore than n reasonable degree of 
certainty can be demanded. Nor is i t  unfair to require tha t  one 
who deliberately goes perilously close to an area of proscribed 
conduct shall take the risk tha t  he may cross the line." 

This Court said in S.  v. Hales, 236 K.C. 27, 122 S.E. 2d 768, quo'ting 
from Whjaston's Criminal Law and Procedure, 1957, Vol. I, sec. 18: 
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"'While a penal statute i~ lus t  be sufficiently definite to ap- 
prise a person of ordinary intelligence of the conduct which is pro- 
hibited, i t  is not necessary tha t  the forbidden conduct be de- 
scribed mith mathematical precision or absolute certainty. . . . A 
statute is not unconstitutional as indefinite because it employs 
general terms, when such terms convey to a person of ordinary 
understanding and intelligence an adequate description of the 
prohibited act, for ii~lpossible standards of certainty are not re- 
quired. Reasonable certainty is sufficient.' " 

To the same effect, 22 C.J.S., Criminal Law, sec. 24(2)a ;  14 Am. Jur., 
Criminal Law, sec. 19. See also, S. v. Ptrrtlozc, 91 S . C .  330; S. V .  JPor~ i -  
son, 210 K.C. 117, 185 S.E. 674; S v. Coal Co., 210 N.C. 742, 188 S.E. 
412. 

So far as  known, after a diligent search by us, by the Attorney 
General and his staff, and by learned counsel ~ h o  appear for appel- 
lants, no case involving the provisions of G.S. 14-353 and 14-334 has 
been before this Court. 

Twelve states have statutes prohibiting the general practice of 
bribery in commercial relationships or influencing agents, employees 
land servants in commercial relationships, analogous to our statute 
codified as G.S. 14-353 and 14-354: Connecticut, Louisiana, Massa- 
chusetts, hlichigan, Neb~aska ,  New York, Pennsylvania, Rhode Is- 
land, South Carolina, Virginia, Washington and Wisconsin. I n  addi- 
tion to  statutes of this general type, there are seventeen states which 
have statutes making i t  a crime to bribe a particular type of em- 
ployee, notably agents or employees in charge of purchasing or hiring: 
Arizona, California, Connecticut, Indiana, Kentucky, illaine, X c h i -  
gan, Montana, Navada, S e w  Jersey, S e w  York, Oregon, Tennessce, 
Texas, Utah, Washington and Wisconsin. COIC'TROL OF T\'ONGOTT- 
ERN3IEKTAL CORRUPTION BY CRIi\IIS.AI, LEGISLA4TION, 
University of Pennsylvania Lam Review, Vol. 108, p. 848, (1960), 
where on pp. 864 and 866 a chart gives the names of the states and 
sets forth the specific statutes. Incidentally, North Carolina has 
statutes making athletic corruption a crime. G.S. 14-373, 14-371, 14- 
373, 14-376, and 14-377. 

The New York statute outlaws the corruption of employees, agents 
and servants and of purchasing and hiring agents in particular. The 
University of Pennsylvania Law Review, Vol. 108, p. 832, states: 
"Since this statute [New York] is broadest in scope, has been more 
widely enforced than any other, and has served as  a prototype for 
the legislation of several other states, i t  will be dealt with in some 
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detail." I n  note 29 to this sentence i t  states tha t  Connecticut, Massa- 
chusetts, Michigan, Nebraska, North Carolina, South Carolina, Vir- 
ginia, and Wisconsin, all have statutes similar to Kew lTork's. The 
note specifies the statute of each state, and gives G.S. 14-333 for 
North Carolina. 

So fa r  as the briefs of counsel and our research disclose, none of 
these statutes substantially similar to G.S. 14-353 has been challenged 
on constitutional grounds, except the S e w  York statute in People v. 
Davis (Court of Special Sessions, S e w  Tork County),  160 S.Y.S. 
769. The New York statute, S e w  Yorlc. Penal Law, see. 439, reads: 

"CORRUPT I N F L U E S C I N G  O F  AGENTS, EMPLOYEES 
OR SERVANTS.-1. ,4 person who gives, offers or promises to 
an  agent, employee or servant of another, any gift or gratuity 
whatever, without the knowledge and consent of the principal, 
employer or master of such agent, employee or servant, with 
intent to  influence such agent's, employee's or servant's action in 
relation to his principal's, employer's or master's buwness; or an  
agent, employee or servant who without the knowledge and con- 
sent of his principal, enlployer or master, requests or accepts a gift 
or gratuity or a promise to make a gift or to  do an act beneficial to  
himself or to another, under an agreement or witrh an understand- 
ing tha t  he shall act in any particular manner in relation to his 
principal's, employer's or master's business, or receives a reward 
for havlng so acted; or an agent, en~ployee or servant, who, being 
authorized to  procure materials, supplies or other merchandise 
either by purchase or contract for or on account or t(he credit of 
his principal, employer or master, or to employ service or labor 
for his principal, employer or master, receives directly or indirect- 
ly, for himself or for another, a commission, discount, gift, gratiuty 
or bonus from the person who makes such sale or contract, or 
furnishes such materials, supplies or other merchandise, or from 
a person who renders such service or labor; and any person who 
gives or offers such an  agent, employee or servant such corninis- 
sion, discount or bonus; and any person, corporation, partnership 
or other organization who slhall use or give to an  agent, employee 
or servant of another, or any agent, employee or servant who shall 
use, approve, or certify, with intent to deceive the principal, em- 
ployer or master, any receipt, account, invoice or other docu- 
ment in respect of which the principal, employer or inaster is 
interested, which contains any statement which is wilfully false 
or erroneous in any material particular or which omits to  state 
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fully the fact of any coininission, money, property or other v d u -  
able thing l iav~ng been given or agreed to he given to such agent, 
employee or servant, is guilty of a niisdc~neanor and shall be 
punished* * *." 

The second section of the statute is suhstnnt~ally similar to G.S. 14- 
35-1 in respect to a person required to give self-cnimnating evidence. 

The information in tlle D a ~ i s  case charged that on 21 alprll 1914, 
in violation of section 439 of tlie Penal Code, .llbert Davis- 

"unlawfully gave and offcrcd to Sheridan Gorton, Jr . ,  TI-110 T T J ~  

then agent, employe, and qervant oi the a>-oclatlon called R 13. 
&lacy & Co., and who mas then autl~orizeil to lnocure material;, 
supplies and other articles by contract for his enid principal and 
employer, the sulx of $10 in lad 'ul  money of the United States 
of America, as a conmiss~on, dismunt, and bonus from the said 
defendant, ~ ~ 1 1 0  then and thcrc made and had lnadc a >ale of 
certain sponges to the said asc.ociatioa, and a contract for tlle sale 
of certain sponges to the said ns~ociation, and furn~slied tlie said 
sponges to the said associationr ' '." 

The defendant demurred to the infomation, upon the ground tha t  i t  
fails to  state facts sufficient to constitute a criine, and urged that  th*: 
last clause of secltion 439 of the Penal Law, under n-hich tlie in- 
formation in this case was drawn, is repugnant to Article I, sectlon 10, 
of the Constitution of the United State>, and to the 14th -1nlentlmcnt 
thereto, and is therefore null and void, and that  said c lauv  is illrewise 
repugnant to Article I, sections 1 an11 6. of thc Constitution of the 
State of K ~ T T  York. Srticle I, section 1, of the Constitution of tlie State 
of New Pork  provides: 

"No member of this state shall be disfranchised, or deprived of 
any of the rights or privileges secured to any citizen thereof, un- 
less by the law of the land, or the judgment of his peer--." 

Section 6 of the same Article reads: 

" S o  person shall be* * *deprived of lifc, liberty or property 
without due process of  la^^; nor shall private property be taken 
for public use, without just compensation." 

The Court in an  opinion by Russell, C.J., concurred in by Collins and 
O'Keefe, JJ. ,  said: 

('Section 439 of the Penal Law is divisible into two parts. The 
first forbids a gratuity to an employe of another in respect to his 
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work or enlployinent under certain conditions, 'without the lillowl- 
edge and consent of the employers.' K i t h  this part  of the statute 
we have nothing to do. The infornlation was drawn under the 
wording of the second division, follows the ~ ~ o r d s  of the statute, 
and is therefore sufficient." 

The Court rejected all three assertions of unconstitutionality: ( l j  
K O  violation of equal protection was found because the statute "af- 
fects alike all persons similarly situated"; (2)  constitutional freedom 
of contract may be limited by police power; and (3)  as to the pro- 
priety of the exercise of the police power in this situation, the Court 
said : 

"Without such a statute, under the fierce competition of mod- 
ern life, purchasing agents and agents to employ Irzloor can be 
lured all too readily into the service of l~opelessly conflicting 
interests.* " "Sound public policy, cominercial honor, and the 
good faith of fiduciaries and trusted employes imperatively de- 
mand some such measure in the law. 

"The statute in the case a t  bar divests no property and h a r n ~ s  
no vested right." * "Such custoins of trade as are denounced by 
this statute are demoralizing to society. -Acts harmful to morals 
are not, as contended by defendant, limited to sexual impurity 
and obscene publications. Bribery of purchasing agents is in- 
compatible with conlniercial honor. A bonus or commission, secret- 
ly given, is nothing short of a bribe to hetray one's employer. The 
only possible object of this bad r:u4om is to take money from 
the principal and give i t  to his agent, K O  lawful business is for- 
bidden by this act.* * " 

"This discussion has been prolonged, because, so far als known, 
the courts have not passed upon the exact question raised in this 
case. 1T7e conclude tha t  section 439 of the Penal Law is consti- 
tutional." 

The State of New York in the trial court convicted a basketball 
referee and a union official on a charge of violating Penal Law, 
section 439. These convictions were upset on appeal because the acts 
coinmitted by the defendants did not fall within the class of per- 
sons a t  which the statute was directed. People v. Levy,  128 N.Y.S. 2d 
275, (1954) ; People v. Gra.ff. 24 N.Y.3. 2d 683. I n  the Levy case, i t  
is stated: 

irn n * Penal Lam, $439, subd. 1, is not applicable to bribery of 

a referee in games or sports. Tha t  section, found in Penal Law 
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Article 40 entitled 'Business and Trade,' covers conlinercia1 fraud 
practiced by an employee against the financial or business i n t w  
est of his employer. It has been on the books for upwards of 
fifty years* * *." 

In  People v. Jacobs, 309 N.Y. 315, 130 S . E .  2d 636. (19553, a pro- 
fessional photographer who had been convicted for g i ~ i n g  more!- to a 
ship's purser to get a list of inconling passengers on an information 
charging a violation of Pennl Lam, scbction 439, socured a r e r e r d  011 
appeal, because the State failed to shov that the interest of the 
purser's employer was involved. The Court said: 

"In order to be guilty, these moneys must have been paid 
to the purser to influence 111. action concerning a matter affect- 
ing his employer's intereqt. &\ common illustration of such a 
criminal act would be paynlent of money to a purchasing agent, 
to  cause him to  buy goods for hi: einployer from one vendor 
rather than from another." 

I n  these three cases i t  seems no question Tyas raised as to the 
constitutionality of Penal Law, section 439; if so, i t  does not appcar 
in the reported cases. 

Use of the New York statute in civil proceedings has been more 
frequent. Sirkin v. Fourteenth S t .  Store, 108 S.Y.S. 830, involved it 

fact situation ~ h i c l i  is typical. The plaintiff sold and delivered a 
quantity of goods to the defendant and, upon failure of pxyincm~ 
for the goods, brought an action for the price. Defendant sought 
dismissal on the grounds tha t  the contract of sale was tlie result of a 
bribe which had passed between plaintiff and defendant's purchasing 
agent in violation of the Penal Code, section 384r, in respect to cor- 
rupt influencing of agents, enlployees or servants, which is su11- 
stantially similar to  the present S e w  York Penal Lam, section 4'19. 
Defendant buyer admitted that  he suffered no injury because of the 
bribe but insisted that  the Court should refuse to enforce the contract 
of sale on "broad moral grounds." The Court agreed, holding that if 
a buyer can show that  the bribe and the contract of sale w1.e part3 
of the same transaction the sale will be considered void and tlie Court 
will leave the parties as i t  finds them. The Court said: 

"* * *the defendant should have been permitted to prove the 
facts pleaded as a separate defense, and that ,  if they be es- 
tablished, the plaintiff will then be s h o ~ n  to have con~mitted a 
crime in obtaining the very contracts which he asked the aid of 
the Court to enforce, and should be denied assistance." 
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The rule of Sirkin, tha t  a contract of sale entered into as tlie result 
of bribing an employee will not be enforced against the buyer, has 
become well established in Kern York. Kraus  v. H. Pacter & Co, ,  
234 X.Y.S. 6 8 7 ;  Bolo t in  v. Jefferson, 163 K.Y.S. 59; General T ire  
Repair  Co .  v. Price, 115 N.Y.S. 171. 

Stone  v. Freeman,  298 K.Y. 268, 82 K.E. 2d 571, m-as a broker's 
action for commissions earned in arranging sale of clothing to French 
Purchasing Mission by defendant, in which counterclaims Tyere filed 
alleging defendant's agreement to pay and payment of certain sums 
t o  plaintiff on his agreement to divide them with purchaser's repre- 
sentative, and praying return to defendant of unpaid part  of such 
representative's agreed share. The counterclaims plainly allege a 
conspiracy t o  violate section 439 of tlie Penal Law of the State of 
New York. The Court held tha t  the inotion to dismiss tlie counter- 
claims in the amended answer should bc granted. In  its opinion the 
Court said: "For no court should be required to serve as paynlaster 
of the wages of crime, or referee between thieves." 

I n  Donemar ,  Inc .  v. Molloy ,  252 N.Y. 360, 169 N.E. 610, i t  mas held 
tha t  where a seller of merchandise entered into a corrupt bargain 
with employee of purchaser for the payment of secret commissions 
in effecting a settlement, the purchaser was entitled to recover amount 
of secret comn~issions, regardless of whether there was disparity be- 
tween value of goods received and consideration paid in settlement 
of claim. The Court said: 

"Penal Law (Consol. Laws, c. 40) S 439, makes i t  a misde- 
meanor to  give or receive money for the corrupt influencing of 
agents, employees, or servants. It would be a strange miscarriage 
of justice if the corrupting vendor and the corrupted agent of the 
vendee could retain the fruits of their crime and say tha t  because 
the settlement was a fair one, the vendee sust(ained only nominal 
damages or no damages." 

G.S. 14-353 is divisible into four parts. First, i t  provides tha t  "any 
person who gives, offers or promises to an agent, employee or servant 
any gift or gratuity whatever w i t h  in ten t  to  influence his act ion in 
relation to his principal's, e v~p loye r ' s  or master's bzisiness" shall be 
guilty of a misdenleanor. (Emphasis supplied.) The intent specified 
is an essential element of tho offense. The acts prohibited are stated 
in words sufficiently explicit, clear and definite to inform any man of 
ordinary intelligence what conduct on his part  will render him liable 
to  its penalities. If a person does the prohibited act or acts specified 
in this part  of the statute with the intent explicitly stated therein, he 
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is guilty of what is commonly called 'Lcommercial bribery." I n  
Amem'can Dist i l l ing Co. v. Wisconsin L iquor  Co.,  104 F. 2d 552, the 
Court said: "The vice of conduct labeled Lcommercial bribery,' as re- 
lated to unfair trade practices, is the advantage m-liicli one competitor 
secures over his fellow competitors by his secret and corrupt dealing 
with employees or agents of prospectiw purcliasers." Surely a vio- 
lation of this part  of G.S. 14-333 is related to unfair trade practices, 
and is an  unfair method of competition. The contention of defendants 
tha t  the language of this part  of the statute is so broad as to pro- 
hibit the customary habit of tipping is untenable. Customary tipping 
is in obedience to custom or in appreciation of service, and is done 
with no intent to influence the action of the person receiving the t ip 
in relation to his or her employer's busines,  and as to tipping done 
in such a manner the st,atute is not applicable. Mowe.i.er, it is possible 
tha t  a person by tipping an agent, servant or employee wit11 tlie intent 
specified in this part  of the statute could bring himself ~ i t l i i n  i ts  
penalties: e.g.. by giving substantial nlnounis or conciderations and 
calling them tips. 

The second part  of the statute provides that  "any agent, employee 
or servant who requests or accepts a gift or gratuity or a promise to  
make a gift or to do an act beneficial to himself, u n d e r  a n  agreement  
or w i t h  a n  understanding t h a t  he shall act  in a n y  p a r t l c d a r  manner  
in relat ion t o  his principal's, employer 's  or master 's  bzisrness" sliall 
be guilty of a misdemeanor. (Einphasis supplied.) The agreement or 
understanding in the words emphasized is an essential elenient of the 
offense. Although this part  of the st(atute employs general terms, tlic 
words used are sufficiently explicit and definite to conr-ey to any n ~ a n  
of ordinary intelligence and understanding an adequate devription of 
the prohibited act or acts, and to  inform him of what conduct on his 
part  will render him liable to its penalties. The plain intent and pur- 
pose of this part  of G.S. 14-353 is to prohibit any agent, employee or 
servant from being disloyal and unf:tit~hful to his principal, employer 
or master. The Holy Bible in the Xcn- Testament. St. Matthen-, cliap- 
ter 6, verse 24, (King James Version), says: "No man can serve two 
masters: for either he will hate the one, and love the other; or else 
he will hold to the one, and despise the other." A statement of an 
eternal truth. 

The third and fourth parts of G.S. 14-353 refer to a comnlission, 
discount or bonus received by any agent, employee or servant under 
the circumstances therein specified, and to any person who gives or 
offers such an agent, employee, or servant such comn~ission, discount or 
bonus. 



554 IN T H E  SUPREME COURT. [258 

The indictment charges the defendants with a violation of the first 
two parts of G.S. 14-353. It is so stated in defendants' briefs. 

We are here concerned with the first two parts of G.S. 14-333, which 
are divisible and separable from the rmiainder of tlie statute. 

I n  our opinion, and me so hold, the first two parts of G.S. 14-333, 
which the indictment charges the defendants violated, are not re- 
pugnant to the "due process of law" clause of section one of the 14th 
Amendment to  the Tjnitcd States Constitution, and to  "the law of the 
land" clause of Article I ,  section 17, of the North Carolma Consti- 
tution, and are a reasonable and proper exercise of the police power of 
the State. 

The ac t i~ i t i e s  necessary to  accompl~sh the offenses pioliibited by 
G.S. 1-4-33, and similar statutes, require no violence, eillbody no 
traces in lasting forix, and frcquently, if not almost entirely, have no 
witnesses other than persons implicated or potentially iniplicated. 
Once completed, they leave few persons, if any, aware of being 
damaged. The enforcenient problems, n-hich arise from the very 
nature of the offenses, are extremely d~fficult, because of lack of evl- 
dencc. This is probably tlie prime reason why so few persons linve 
been prosecuted for violating these statutes. 

I n  view of the structure of modern bu4ness organizations and the 
demands made upon the individual by present-day business, both 
tlie opportunities, and tlie practice of bribing or unlan-fully in- 
fluencing the agents and einployees of others seem to be increasing. 
Tliere is general agreement tha t  where an agent or employee receives 
money or other considerations from a person in return for the agent's 
or cinployee's efforts to further tha t  person's interest in business deal- 
ings between him and the principal or eniployer, such an act or acts 
an the part  of the agent or employee antl on the part  of the person 
wlio gives the money or other consideration to the agent or employee 
should be prohibited. For articles in respect to the acts prohibited by 
G.S. 14-353, antl similar statutes, and b'con~iliercial bribery" and in- 
fluencing of einployees, see: nfinnesota Law Review, Vol. 46, p. 599, 
(1961-2), ''Commercial Bribery: The Seed for Legislation in Jlinne- 
sota"; University of Pennsylvania Law Review, Tol. 108, p. 848, 
(1960), "Control of Nongovernmental Corruption by Criminal Legis- 
lation"; Harvard Law Review, Vol. 45, p. 1248, (1931-2), "Bribery in 
Commercial Relationships"; Colunibia Lan- Review, Vol. 28, p. 
799, ( l928) ,  "Commercial Bribery." I n  the Rfinnesota Lam Review 
Article, p. 630, there is set forth a Proposed Conlmercial Bribery 
Statute. We set forth section 1, subdivisions 1 and 2, of the Proposed 
Statute because of its similarity with the first two parts of G.S. 14-353: 
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"The following persons shall be guilty of conmercial bribery: 
"Section 1. subdivision (1)  Any person ~ l i o  gives, offers or 

promises, dircctly or indirectly, any gift  or gratuity to any agent 
without the knowledge and consent of his principal and with the  
intent to influence the agent's action in relation to his principal's 
affairs; or 

"subd. (2) Any agent who requests or accepts, directly or 
indirectly, any gift or gr~atuity or a promise to make a gift under 
an agreement or understanding that he act in any particular limn- 
ner in connection with his principal's affairs, or receives a r e m r d  
for having so acted;" 

Defendant Robert 31. Burch assigns as error the denial by t!le 
trial court of his motion to set aside the verdict against him of guilty 
of counts seven, eight, nine, ten and eleven as charged In the in- 
dictment, on the ground tha t  the jury found 11im not guilty of count, 
one in the indictnient, and therefore the verdict is incons~stent. Counts 
seven, eight, nine, ten and eleren in the indictment are set forth in 
thirteen pages! in the record. All of these counts c h a q e  the defclld- 
ants Brewer and Robert A. Burch and Rohert 11. Burcll and other3 ~ i t h  
specific substantive offenses in violation of G.S. 14-333 and with overt 
acts in furtherance of the conqpiracy alleged in the first count in the 
indictment. 

Count seven in the indictn~ent is typical of counts two through 
twelve, both inclusive, in the indictment. Tlie jury's verdict n-as that  
defendant Brewer "is guilty of violation of G.S. 14-353 as charged in 
the '7th count in the bill of indictment." The jury returned an identical 
verdict on the seventh count in the indictnient against defendant 
Robert A. Burch and also against defendmt Robert 31. Burch. Count 
seven is as follows: 

"AKD T H E  JURORS AFORESAID, U P O S  T H E I R  OATH, 
DO FURTHER PRESEKT THA4T Pierce Oliver Bidd Brewel., 
Robert A. Burch, Robert 31. Burch, George llasefield, Martin J. 
Hamilton, Walter Schoenfeldt, Pfaff (9: Kenclall, a corporation, 
acting through its officers, agents and employees and Traffic and 
Street Sign Co., a corporation, acting through its officers, agents 
and employees, late of the County of Wake, on or about the 23rd 
day of August, 1960, as \yell before as after said date, with force 
and arins, a t  and in the county aforesaid, in furtherance of the 
unlawful conspiracy set out in the first count, unlawfully and 
willfully did riolate the provisions of the General Statutes of 
North Carolina, Chapter 14 Scction 353, in that  the said Pierce 
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Oliver Kidd Brewer, individually and as agent and employee of 
Pfaff 8: Kendall, a corporation, and as agent and enlployee of 
Traffic and Street Sign Co., a corporation, the said Robert 11. 
Burch, the said George Aiasefield, Individually and as agent, em- 
ployee and Division Sales Manager of Pfaff & Kendall, a corpo- 
ration, the said Martin J. Hamilton, individually and as agent, 
employee, officer and Vice President of Pfaff & Kendall, a corpo- 
ration, and as agent, employee, officer and Vice President of 
Traffic and Street Sign Co., a corporation, the said Walter Schoen- 
feldt, individually and as  agent, eniployee, and General Man- 
ager of Traffic and Street Sign Co., a corporation, the said 
Pfaff S; Kendall, a corporation, acting through its officers, agents 
and employees, to wit: Pierce Oliver Kidd Brcvier, George Blase- 
field, Martin J. Hamilton and others and the said Traffic and 
Street Sign Co., a corporation, acting through its officers, agents 
and employees, to wit: Pierce Oliver Kidd Brewer, Martin J. 
Hamilton, Walter Schoenfeldt and others, in furtherance of the  
unlawful conspiracy set out in the first count, unlawfully and 
willfully did offer and proniise money, gifts, gratuities and other 
things of value to  Robert A. Burcli, an agent and eniployee, to 
wit: the Traffic Engineer of the Srate Highway Coniniission, an  
agency of the  State of North Carolina, with the intent and for 
the purpose of influencing the actions of the said Robert A. Burch 
in relation to his employer's business, i.e., to influenc~ the said 
Robert A. Burch, who, as Traffic Engineer for the State High- 
way Commission, was responsible Eor and in charge of the writ- 
ing of specifications and the dra~ving of plans for the procurenlent 
and erection of highway signs for the State Highway Commis- 
sion, to  write and have written and to draw and have drawn 
specifications and plans for the procurement and erection of high- 
way signs to  be erected in Davie and Forsyth Counties in con- 
nection with Project 8.17415 and in Orange and Durham Coun- 
ties in connection with Project 8.14573 and in Forsyth County 
in connection with Projects 8.17446 and 8.17484, in a manner 
so as to  favor the products of Pfaff & Kendall, a corporation, and 
Traffic and Street Sign Co., a corl~oration, and the said Robert 
A. Burch, an agent and employee, to wit: the Traffic Engineer, of 
the State Highway Conimission, an agency of the State of North 
Carolina, willfully and unlawfully, and in furtherance of the 
unlawful conspiracy set out in the first count, did accept the 
aforesaid offer and promise of money, gifts, gratuities and other 
things of value under an agreement and with the understanding 
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tha t  he would act in a particular manner in relation to his 
enlployer's business, i.e., tha t  he, the said Robert A. Burch, mould 
write and have written and dram and have drawn spec~fications 
and plans for the procurenient and erection of highway bigns to  
be erected in Davie and Forsyth Counties in connection m t h  
Project 8.17415 and in Orange and Durham Countles in con- 
nection with Project 8.14573 and in Forsyth County in co~inection 
with Projects 8.17446 and 8.17464, in a manner so as to favor the 
products of Pfaff & Kendall, a corporation, and Traffic and Street 
Sign Co., a corporation, and thereafter the said Robert A. Burch, 
an  agent and employee, to ~ v i t :  the Traffic Engineer, of the State 
Highway Commission, an agency of the State of h'orth Carolina, 
in furtherance of the unlawful conspiracy set out in the first 
count, unlan.fuIly and w~llfully and r i t h  the intent to favor the 
products of Pfaff & I<cndall, a corporation, and Traffic and 
Street Sign Co., a corporatlon, wrote and had written and drew 
and hacl d r a ~ m  specifications and plans for the procurenient and 
erection of highway signs to  be erected in Davie and Forsytli 
Counties in connection ~ v i t h  Project 8.17415 and in Orange and 
Durl la~n Counties in connection ~ i t h  Project 8.14373 and in 
Forsyth County in connection with Projects 8.17446 ancl 8.17484, 
in a manner so as  to  favor the products of Pfaff & Kcndall, a 
corporatlon, and Traffic and Street Sicn Co., a corporat io~~,  and 
a t  various times thereafter, the said Pierce Oliver IGdd Bre~ver, 
individually and as  agent and enlploycc of Pfaff & Kendall. a 
corpomtion, and as agent and emplogec of Traffic and Street 
Sign Co., a corporation, the faid Robert 11. Burch, the said 
George illascfield, individually and as agent, employee and Di- 
viqion Sales Manager of Pfaff c '  Kendall, a corporation, thc said 
Martin J. Hamilton, individually and as agent, employee, officer 
and Vice President of Pfaff I!? Kcndall, a corporation, and as 
agent, employee, officer and Vice President of Traffic and Street 
Sign Co., a corporation, the said TT'alter Schoenfeldt, individually 
and as agent, employee, and General l l a ~ i a g e r  of Traffic ancl 
Street Sign Co., a corporation, the said Pfaff & Kendall, a corpo- 
ration, acting through its officers, agents and employees, to  wit: 
Pierce Oliver Ilidd Brewer, George Slasefield, Nart in  J .  Halllilton 
and others and the said Traffic and Street Sign Co., a corpo- 
ration, aclting through ~ t s  officcrc, agent. and cm1)loyet-, to  wit: 
Pierce Oliver Kidd Brerver, Martin J. Hamilton, Walter Schoen- 
feldt and others, in furtherance of the unlawful conspiracy set 
out in the first count, unlawfully and willfully and in a secret 
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manner by covertly ohanneling funds and monies through Inter- 
state Services, Inc., a corporation, Robert ill. Burch and various 
other corporations and individuals did give to tlie said Robert -4. 
Burch, an employee of the St'ate Highway Commission, as afore- 
said, money, gifts, gratuities and other things of value as had 
theretofore been promised him to influence his action in relation 
to his employer's business, and tlie said Robert A. Burch, an 
enlployee of the State Higlmay Coil~mission, as aforesaid, in 
furtherance of the conspiracy set out in the first count, did a t  
various times, unlawfully, and ~villfully and in a secret manner 
accept money, gifts, gratuities and other things of value as had 
theretofore been offered and proniimi hiin to influence his actions 
in relation to his employer's busmess against tlie forill of thc 
Statute in such case made and provided and against the peace 
and dignity of the State." 

There is an obvious and substantial distinction between count one 
in the indictment and the other eleven counts in the indictnient, in 
tha t  the gist of the first count is the alleged conspiracy to violate 
G.S. 14-353 and not the acts done in pursuance thereof (S. v. Christian- 
bury, supra; Wdl iumson v. United States, 207 U.S. 425, 447, 52 L. Ed.  
278, 290; Heikt  v. Gmted Stnies, 227 V.S. 131. 57 L. Ed. 450; Cwited 
States v.  Rabzno~cich, 238 U.S. 78, 59 1,. Ed. 1211; Wharton's Crimi- 
nal Law and Procedure, Anderson Ed., 1337, 1-01. I, Conspiracy, 
section 87, where many cases from the states are citcd in support of 
the text),  and tlie gist of the eleven othw counts is the alleged speclfic 
substantive acts done by tlie defendants in violation of G.3. 14-353 
(Pinkerton v. Unzted States, 328 US. 640, 90 L. Ed. 1489; Kelly z?. 

United States, 258 F. 392, certiorari denied 249 US. 616, 63 I,. Ed. 
803). As stated above, in North Carolina "no overt act is necessary 
to complete the crime of conspiracy1' (S, v. Davenport ,  supra), and 
('the conspiracy is the crime and not its execution" (S. v. Whiteside, 
supra). It is perfectly plain tha t  t ~ o  distinct offenses were alleged, 
and one may be convicted both of the substantive offenses which were 
the object of the conspiracy, and of t l i ~  conspiracy, even though the 
substantive offenses were alleged as tlic overt acts necessary to con- 
vict for conspiracy. Pinkerton v. Unzted States, 323 US. 640, 90 L. 
Ed. 1489. 

I< the P z n k e ~ t o n  case in the Supreme Court a single conspiracy 
was charged and proved. Some of the overt acts charged in the con- 
spiracy count 11-ere the same acts charged in the substantive counts. 
Each of the substantive offenses found was committed pursuant to 
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the conspiracy. Petitioners therefore contend t h a t  the substantive 
counts became merged in the conspiracy count, and t h a t  only a single 
sentence not exceeding t<he maxinium two-year penalty provided by 
the conspiracy statute could be imposed. To  state tlie matter different- 
ly, they contended tha t  each of the substantive counts became a 
separate conspiracy count but, since oaly a single conspiracy was 
charged and proved, only a single sentence for conspiracy could be im- 
posed. The Court in rejecting their contention said: 

1~ L o r  T can we accept the proposition t h a t  the substantive of- 
fenses were merged in tlie conspiracy. There are, of course, in- 
stances where a conspiracy charge may not be added to the 
substantive charge. One is where the agreement of two persons is 
necessary for the completion of the substantive crime and there 
is no ingredient in the conspiracy vrl-hicli is not present in the 
completed crime. [Citing authority.] &Inother is wl-here tlie dcfi- 
nition of the substantive offense excludes froni punishment for 
conspiracy one n-ho voluntarily participr~tes in another's criiiie. 
[Citing authority.] But those exceptions arc of a limited charac- 
ter. The con~iiion lan- rule that  the eubstantirc offense. if a 
felony, was merged in the consl~irscy, has little r i t d i t v  in this 
country. It has been long and consistently recognized by the 
Court that  the coniniission of the substmti re  offense and a ron- 
apiracy to  conimit i t  are qeparate and distinct offense?. The 
power of Congress to separate. tlie tn-o and to affix to each a 
different penalty is yel l  ednblished. [Citing authority.] -1 con- 
viction for the conspiracy may be had though the suhetantire of- 
fense XTas completed. [Citing authority.] And the plea of double 
jeopardy is no defense to a conviction for both offenses. [ C ~ t i n g  
authority.] A conspiracy is a partnership in crime. [Citing au- 
thority.] It has ingredients, as well as implications, distinct from 
the completion of the unlawful project. As stated in United States 
v. Rnbinowich, 238 US. 78, 88, 59 L. ed. 1211, 1215, 33 S. Ct. 
682, 42 Am. Bankr. Rep. 253: 

" 'For two or more to confederate and combine together to com- 
mit or cause to  be committed a breach of the criminal I:t~-s, is 
an offense of the gravest character, sometimes q ~ ~ i t e  ou twclg l~ in~ ,  
in injury t o  tlie public, the mere coniniission of the contemplated 
crime. I t  involves deliberate plotting to subvert the laws, edu- 
cating and preparing the  conspirators for further and 1i:tbitual 
criminal practices. And i t  is characterized by secrecy, rendering 
it difficult of detection, requiring more time for its discovery, and 
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adding to  the importance of punishing i t  when discovered.' [Cit- 
ing authority.] 

"Iforeover, i t  is not material tha t  overt acts charged in the 
conspiracy counts were also charged and proved as substantive 
offenses. As stated in Sneed v. United States, supra ( (CCA 5th) 
298 F. p 913), 'If the overt act be the offense which was the ob- 
ject of the conspiracy, and is also punished, there is not a double 
punishment of it.' The agreement to do an unlawful act is even 
tlien distinct from the doing of the act." 

This is said in Annotation 37 A.L.R. 778: 

"The rule appears to be well settled in most jurisdictions tha t  
a conspiracy to commit a crime is not merged in the comnlission 
of the completed offense, but is a distinct offense of itself and 
punishable as  such, notwithstanding its object, the attempted 
crime, has been accomplished."(A legion of cases is cited to  sup- 
port the test.) See also Annotation 75 -4.L.R. 1411. 

Conspiracy alleged may fail in proof, as well as proven conspiracy 
may fail in execution. Failure, then, to  prove the existence of a con- 
spiracy alleged to  have been formed to colnmit a particular charac- 
ter of crime cannot affect the right of' tlle State, regardless of con- 
spiracy, to prove tha t  a crime of tlie same character was actually 
committed. This is well vithin settled rules of tlle doctrine of con- 
spiracy. S. v. XcCullozigh, 244 K.C. 11, !I2 S.E. 2d 389; Pinkerton v. 
United States, 328 U.S. 640, 90 L.  Ed. 1489; Kelly v. United States, 
supra; 15 C. J. S., Conspiracy, section 90, p. 1135. The offense charged 
in tlie first count and the offenses charged in the other eleven counts in 
the indictment are not the same in law ::and in fact. Although the State 
failed to prove that Robert 31. Burch was one of the conspirators and 
wa~s guilty of the conspiracy alleged against him in count one in the 
indictment, he could st111 be convicted of the substantive offenses com- 
mitted by him in violation of G.S. 14-353, as charged against him in 
counts two through twelve, both inclusive. The State failed to convict 
him on counts five, six and twelve, but did convict hinl on counts 
seven, eight, nine, ten and eleven. 

The verdict of the jury against Robert 111. Burch is not inconsistent. 
I n  the Kelly case two indictments were returned: One charging a con- 
spiracy to defraud the United States, and the other charging the com- 
mission of acts of fraud, which mas tlie object of the alleged con- 
spiracy. The cases were consolidated fur trial. Under the conspiracy 
indictment there was a verdict of not guilty. Under tihe second in- 
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dictment, comprising nine counts, there was a verdict of guilty against 
each defendant. Sentences were pronounced, and they appealed. De- 
fendants contended "that the conspiracy and overt acts alleged in the 
first indictment so fa r  involved the frauds alleged in the second one as 
to require acquittal also under it, and hence that  the findings and the 
verdict of the jury under the second indictment are in fundamental 
and irreconcilable conflict with the findings and verdict of the jury 
under the first one." The Court in rejecting the contention said: 

"Certainly there mas no inconsistency in alleging the offenses 
severally charged in the two indictments. Can i t  be, then, tha t  
failure of proof as respects the controlling issue under either 
indictment can operate to defeat both indictinents? The verdict 
of not guilty under the first and tha t  of guilty under the second 
naturally signify that  conspiracy Tms not proved under the form- 
er, but tha t  fraud was proved under the latter. This derives 
special emphasis from the rule, just pointed out, tha t  an effwtive 
overt act may be committed by one or more less than the entire 
number of those entering into a conspiracy, and need not consti- 
tute the very crime tha t  is the object of the conspiracy, and in- 
deed need not be of itself a criminal act. It results that the offense 
of which defendants \yere found guilty was not the same offense 
as the one of which they were found not guilty. This, it is true, 
is but another may of stating, as  we have already stated, that  
distinct offenses vere  charged in the two indictinents. 

('One of the grounds set up in the motion non obstante is that  
to support the charges of the second indictment, 800, the govern- 
ment 'relied mainly upon evidence concerning acts and facts 
which are specifically set out and described as overt acts' in the 
firbt indictment, 798. This was in cffect a plea of autrefois acquit. 
Such a plea, however, is unavailing unless the offense presently 
charged is precisely the same in law and fact as  the former one 
relied on under the plea; thus, as Mr. Justice Harlan said (Burton 
v. United States, 202 U.S. 341, 380, 26 Sup. Ct.  688, 698 (SO L. Ed. 
1057, 6 Ann. Cas. 362)' in adopting language of Chief Justice 
Shaw, i t  must appear tha t  the offense charged 'was the same in 
law and in fact. The plea will be vicious, if the offenses charged 
in the two indictments be perfectly distinct in point of law, how- 
ever nearly they may be connected in fact.' Some of the facts 
leading up to the application there made of this rule are helpful. 
The point was presented (202 U S .  377, 26 Sup. Ct. 697, 50 11. Ed. 
1057, 6 Ann. Cas. 362) whether defendant could 'legally be in- 



562 IN THE SUPREME COURT. [258 

dieted for two separate offenses, one for agreeing to receive 
compensation in violation of the statute, and the other for re- 
ceiving such compensation.' I n  sustaining the view that  these were 
separate offenses Mr. Justice Harlan said (Id.)  : 

" 'There migbt be an agreement to receive conlpensation for 
services to be rendered ~~- i t l iou t  any compensation ever being in 
fact made, and yet tha t  agreenmt  n-ould be covered by the 
statute as an offense; or coinpensation nliglit be r e c e ~ ~ e d  for the 
forbidden services without any previous agreement, and yet the 
statute n-ould be violated.' " 

It is significant tha t  defendant Robert 11. Burch san. fit not to 
bring up on appeal the State's evidence of the substantive act's coin- 
mitted by him in violation of G.S. 14-353 in respect to counts seven, 
eight, nine, ten a r d  eleven in the indiotrncnt, on which counts he was 
found guilty, and to contend tha t  tlie State's evidence on those counts 
was insufficient to carry tlie case to the jury against him, or the charge 
of the court. 

We have written a t  length, because, so far as  Jve know, the consti- 
tutionality of statutes substantially similar to G.S. 14-333 has not 
been challenged, except in the Kew York case of People  v. Davis. 
I n  57 C.J.S., Master and Servant, sec. 639, entitled "Bribing Servant 
with Intent to Influence His Relation with Master," i t  is said: "The 
validity of such statutes has been upheldw " *." I n  support of the 
text i t  cites one case, the New York case of People  v. Davis, 160 
K.Y.S. 769. 

Incidentally, the statutes of the folio~ring States somewhat similar 
to our G.S. 14-333 do not contain language like the New York statute, 
"without the knox~ledge and consent of the principal, cil~ployer or 
master of such agent, employee or servant": Connecticutt, Conn. Gen. 
Rev. Stat., sec. 53-266; I\lassachusetts, Rlass. Ann. Laws, ch. 271, sec. 
39; RIichigan, Comp. Laws 1948, sec. 7 ~ 0  125; Rliode Island, R. I. Gen. 
Lams Ann., secs. 11-7-3 and 11-7-4; South Carolina, S. C. Code, sec. 
16-570; Washington, T a s h .  Rev. Codc, secs. 49.44.060 and 49.44.070; 
and Wisconsin, Wis. Stat .  Ann., sec. 134.03. 

All the assignments of error by defendant Brewer, all the assign- 
ments of error by defendant Robert A. Burch, and all the assignments 
of error by defendant Robert 11. Burch have been considered, and all 
and every one of them are overruled. All the judgments entered 
against defendant Brewer, all the judgments entered against de- 
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fendant Robert A. Burch, and all the judginent,~ entered against de- 
fendant Robert &I. Burch are 

Affirmed. 

HIGGINS, J., took no part  in the consideration or decision of this 
case. 

STATE OF NORTH CAROLIKA r. 
JESSE JAMES ARKOLD  ah^ GEORGE DIXON. 

(Filed 1 February 1063.) 

1. Criiniiial Law S# 29, 86- 
The fact that  the report of a mental hospital is made less than 

da j s  from the court's order of commit~nent of defendants for obserration 
for a periocl of 30 dags, docs not entitle defendants to a further mental 
e\aiuination, and the denial of defendants' motioris for a continuanre 
and to require a n  examination by a private ~Iiychiatr is t  will not bc lield 
prejndical, esl~ecially when the court offers defendants' counsel 013- 
portnn~ty to hare their clieuts exnn~inecl a t  any time during the progreis 
of the t r ~ a l .  

2. Criiiii~ial Lam # 86- 
d motion for continuance is addressed to the sound discretion of the 

trial judge, and the ilenial of the luotiou will not be disturbed in the 
ab-ence of a showing of abuse. 

3. Grand Jury # 1; Constitutional Law 29- 

The e~clusion of persons of clefendants' race from the grand jury 
solely because of race clepri~es c1efend:rnts of the equal protection of the 
laws guaranteed by the Fourteenth Amendment to  the rni ted States 
Constitution arid by Article I ,  $ 17 of the Constitution of North Carolina, 
but the b ~ ~ r d e i i  is upon defeildautr to e.tnbliil1 rnc5:rl chicrinlination 
when relied upou by them. 

4. Same- 
011 rlcfendants' motion to quash the indictment on the ground of racial 

discriminatiou in the selection of the grand jury, the question presented 
is solely whether n~e~ilbers  of defendants' race were intentioually eu- 
cludeil solely because of race from serring on the particular grand jury 
rrturning the indic~iucnt. and die ratio betneen the r~rcrs on the gla~l i l  
jluy is not deterluinatire of whether members of defendants' rac7e 
mere intentionally excluded solely because of race. 

Where the eridence discloses that the jury was selected aud drawn in 
strict con11)liance with statute, G.S. 9-2, G.S. 0-3, G.S. 9-24, and tliat 
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members of defendants' race were drawn for jury duty, and defendants 
offer evidence only as  to the ratio betn-een the races on the grand jury 
and among the inhabitants of the county, without any evidence that  any 
gerson was excluded from grand jury service solely because of race, 
the denial of defendants' motion to quash will not be disturbed, defend- 
ants  having failed to carry the burden of showing facts which would 
permit a reasonable inference of racial discrimination. 

6. Jury §§ 2, 3- 
Where a special venire is ordered and counsel for one defendant ad- 

vises that he cannot be present when the jurors for the special venire 
a re  drawn, but counsel for the other defendant is present pursuant to a 
request by the court that  he represent both of defendants, motion of 
counsel for the other defendant to quash on the ground that neither he 
nor the dcfendant represented by him were present when the jury mas 
drawn is properly denied. 

7. Jury 5 3- 
Objections that the finding of the judge as  to the ratio of people of 

defendants' race on the trial jury \\-as based upon the unsworn state- 
ment in open court of the shwiff, is untenable when it  is made to ap- 
pear that  the jury panel was in the courtroonl and in riew of the court, 
counsel, and all other persons present. 

8. Same- 
I n  a prosecution for a capital crime the court has discretionary power 

to allow the State to challenge the  .jurors for cause on the ground of 
conscientious scruples against capital punishment. 

9, Criminal Law § 159- 
Esceptions and assignments of error not set out in the brief a r e  deemed 

abandoned. Rule of Practice in The Supreme Court No. 28. 

10. Crirninal Law § 71- 
Where the court finds, upon supporting evidence, tha t  the confession 

of each of defendants was roluntarilr mxde and allows tbc confessions 
to be introduced in evidence under instructions to the jury that the con- 
fession of the one was not to be considered against the other, no error 
is made to appear. 

11. Criminal Law § 50- 
I t  is competent for a physician found by the court to be a n  expert to 

testify from his personal examination of the deceased as  to the cause 
of death. 

12. Criminal Law § 4 2 -  
The admission in evidence of the boots of defendant, properly identified, 

and a gun, identified a s  the one connected with the comnlission of the 
crime, is not error. 

13. Criminal Law § 161- 
Where the court repeatedly instructs the jury that  the burden was on 

the S~tate to prove defendants' guilt beyond a reasonable doubt, and that  
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if the jury had a reasonable doubt as  to their guilt the jury sliollld ac- 
quit defendants, the fact that  tlie court also instructs tlie jury that  they 
should render a ~*erdict  which "substantially speaks the truth," though 
error nhen  considered out of contest, does not jnctify a new trial wherl, 
considering tlie charge as a whole, i t  c l cnr l~  a1)lenrs that  the court pre- 
seilrted the la\\. of the case to the j u ~ y  in such a mariner as to lea\e  no 
reasonable cause to believe that  the jury was misled or misinformed by 
the erroneous escer1)ts. 

14. Homicide 28, 29- 

ITllere all of the cvidence tends to show that  deceased was killcd in 
the l ~ r p e t r a t i o n  of a robbely from his person by both defendants. G.S. 
14-17 there is no evidence of guilt of murder in t he  second (leglee or  
man~laughter ,  and the c o u ~ t  gropcrly limits the jur! to a verdict of guilty 
ns to both defendants of r n u ~ d r r  in the first t1eg1t.e. or  a ~ e r d l c t  of guilty 
of mnrder in the first degree with recommc.nd,ttm of life im~)risonment, 
or a verdlct of not guilty as  to both defe~~tlants ,  tlie court h a ~ i n g  previ- 
ously c11ar;ed tlie jury that  they had tlie unhriclled dibcretion in rcnclerii~g 
their vcrdlct to recomniend that the pulllhiii~leiit for both defendants. or 
e~t l ier  onc of them, bhouitl he imprisonment for like. 

APPEAL by Jes~se James Arnold and George Dixon from B u r g r y n ,  
Emergorcy  Jridgc,  a t  4 December l O G l  C r i n ~ i i ~ r l  Term of L ~ s o r n .  

Criminal prosecution tried upon a joint inclictnwnt charging that  
Jesse James Arnold and George Dixon on 10 September 1961 "un- 
lawfully, willfully, and feloniously prcmcditatively and deliberately 
and of their malice aforethought, did kill and murder George T.  
hIcArthur, while engaged in the perpetration of the crime of robbery." 
G.S. 14-17; G.S. 13-144. 

Each defendant is a hTegro. After a denial by the court of a separate 
motion made in ap t  time (G.S. 9-26) by each defendant to quash the 
indictment on the ground tha t  Negroes w r e  intentionally excluded 
solely by reason of their race from the grand jury tha t  returned the 
joint indictment against them, each defendant entered a plea of Not 
Guilty. Verdict: "The defendant George Dixon is guilty of murder 
in the first degree without the recon~mendation of mercy and tha t  tlie 
defendant Jesse James Arnold is guilty of murder in the first degree 
without thc reconlmendation of mercy, or reconlmendation tha t  
punishment be fixed a t  life imprisonment." 

From a sentence of death entered on the verdict against each de- 
fendant, each defendant appeals. 

A t t o r n e y  General 7'. TV. B r u t o n  and Assis tant  A t t o r n e y  General 
R a l p h  ~ l l o o d y  for the  S ta te .  

J .  H a r v e y  T u r n e r  for de fendant  appel lant  Jesse James  Arnold.  
Fred W .  Harrison for defendant  appel lant  George Dixon .  
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PARKER, J .  Tlie State's evidence shows: George T .  ;\lcArtliur, a 
man 68 years old, and his 62-year-old wife owned and operated a little 
store on IIighway #11 about eight miles north of the c ~ t y  of Kinston. 
It is about "a stone's throw" from the back door of tlie store to the 
house behind the store where they lived. About "dusky dark" on Sun- 
day, 10 September 1961, George T, LIcArthur went to tlie store from 
his home. 

About 7:00 o'clock p.m. on this night Jesse James Arnold and a 
tall Kegro entered the McArthur store, Arnold was carrying a shotgun. 
Both men had on boots and brown khaki pants, but were shirtless and 
without hats. Tliree shots were heard in the store. About 15 minutes 
later thcse two men came out of the store with some big object i11 
their hands. Tliey \vent across the highway into a ficld. X little later 
they came back across the road, and writ towards a hog pcn. Jolin 
Rouse, who lives across the highway froin tlie Mc=lrthur store, told 
them, "You better look out for the hogs, thobe 11ogs i i i ~ g i ~ t  get you." 
One of the nien replied, "How w l l  I know, they arc iny daddy's 
hogs." Tlie liogs were owned by Glenn Arnold, father of the defendant 
Arnold. 

A short time after this, Ruby Xc.%rthur, wife of George T .  Aft- 
Arthur, went to  the store, as he had not returned liome. The lights 
of the store were on, and the front and back doors were open. Klicn 
she went in tlie back door of tlie store, she saw her husband lying 
dead on the floor in a pool of blood. Blood was spattered everywhere, 
all over the walls and ceiling, the bacli screen door, the back of the 
meat case, the end of the sliow case, and all over the freezer. The cash 
register was gone. Two gun sliclls were lying between tlic counter and 
the front door. She tclephoncd t!ie sheriff's office. 

Shortly after midnight on this night, John D .  Edwards, an agent for 
the State Bureau of Investigation, talked with Jesse James Arnold 
in the conimissioners' room in the courthouse a t  R~ns ton .  Edwards 
made Arnold no promises, and used no force or threats. Defendant 
Arnold told 11im in substance: About 3:00 o'clock p.m. on 10 Septein- 
ber 1961 lie and defcndnnt George Dmon yere  a t  Johnny Edwards' 
place (not the agent John D. Edwards). Tliey tallred about various 
things. Dixon said, "Wlicre ran n.e find some nioney?" He replied, "he 
kncw an old man tliat he had linon7n all of his life, tliat liad a lot of 
money, and tha t  there was not but t ~ o  of them there." About 6:30 
p.m. he and Dixon went to his honie. Tlicre they discucsed further 
the getting of money from George T i\Icdrthur. He  and Dixon put 
on boots and khaki pants, but no slilits. R e  got his pump gun, and 
gave a single barrel shotgun and two gun sliells to Dixon. His wife 
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"tried to  get him not  t o  go do the  robbing," bu t  he and Dixon left  
and went t o  the  hlcArthur store. TJ7hen they arrived, two or three 
young girls were in the  store. They stood outside until the girls left. 
Then Dixon went to t'he back of the  &tore, and entered it.  H e  heard 
a gun fire in the  store, and immediately went in the front door. Dixon 
and McArthur n-erc tussling together, and i\lc=lrthur was bloody. 
Dixon shot McArthur,  and then hit  him with the  stock of the gun. 
NcArthur  fell, and Dixon shot liiin again on the  floor. H e  went out 
of the store, and Dixon came out behind him with "an adding machine" 
and a box. Later they beat the box open. They found no money in it.  
Then they t h r e ~ ~  the  box and "the adding machine" In a sand hole in 
front of Johnny Edwarda' place. H e  and John R o l ~  had n-olds abclut 
tlie hogs. This is siniilar to the testimony of John Xouse. 

The S. B. I. agent Edwards saw dcfcndant George Dlxon ahout, 
3:00 o'clock a.m. on 11 Septcmbcr 1961 in the sheriff's office iil Jhn-  
ston. A t  t h a t  time Dixon was so illuch under the influcncc of ~ n t o s i -  
cants in the  opinion of Edwards t h a t  he did not talk to him. a i ~ o u t  
7:00  o'c!ock p in. on 11 September 1961 in the c~nii i i issionc~~s'  room 
in the  courthouse a t  Iiinston he had a convers.it~on nlt l i  Dixon. He 
made 11im no promises. H e  told him who lic n-as. l):xon told 111111 in 
substance: During the  afternoon of 10 September 1961 lie and dc- 
fendant -4rnold were together a t  var io l~s  places. S b o u t  2:OO o'clocli 
p.m. they \Tent to Arnold's home. Therc Arnold said, "George, I knon- 
where there is some money at." He said to  Arnold, "Eow are you 
going to gct i t?" Arnold replied, "TTTe'll wait until after i t  gets dark and 
go down to the store and get the old man out, and n-e will get the 
money." H e  replied, ('Let's don't do that ,  Jesse." Jesse replied, "Thew 
ain't going to be nothing to it.  I'm going to carry a gun." They chang- 
ed clothes, putting on boots, khaki pants, and taking off their shirts. 
Jesse took a shotgun off the rack, and gave him a single barrel, twelve- 
gauge shotgun and two shells. Jesse's gun n-as a n  automatic. They 
loaded tlie guns, and went to the store. Tn-o white girls were in the  
store ~ ~ i t h  the  old man. TJThen the  girls left, he went in the  back door 
of the store. The old man was standing near the  counter. H e  mas hold- 
ing the shotgun back of him. H e  thought the old rnan niust have 
seen the gun, because he ran a t  him, shoved l i m  back, swung a t  him 
with a knife, and knocked him up  against the building. A t  tha t  time 
defendant Arnold came in the  front door, and shot the old man. The  
old innn fell up against the   all by the  back door. Then Jesse hit the  
old nian with his gun, and he hit  the o!d man. Jesse shot the old man 
again, and he fell d o m  on the floor on his back. H e  didn't move or 
make any noise, and Jesse and he knew he was dead. Jesse searched 
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the old man, and found no money. H e  searched him, and found three 
quarters. Jesse tried unsuccessfully to open the cash register. He  took 
Jesse's gun, and Jesse took the cash register and the adding machine, 
and they left!. Afterwards they broke open the cash register and the 
adding machine, found no money in either, and threw them in a sand 
hole. 

I n  tlie opinion of John Boyd, an agent of the State Bureau of In -  
vestigation, assigned to the ballistics department, the gun shells found 
in the McArt l~ur  store were fired by tllc puinp gun, which Tvas tlie gun 
Arnold had. 

The body of George T. NcArthur had a jagged wound on the top 
of the skull, a gunshot wound through his left arm about the size of 
a silver dollar tha t  penetrated his chest, and other mounds. I n  the 
opinion of Dr.  C. E. Cling, who examined the dead body, George T. 
lCIcArtliur was killed by a shotgun blast a t  close range. 

The record shows that  Ruby Mc-4rthur identified during the trial 
the cash register, which she observed was missing when she entered 
the store. This cash register was marked as State Exhibit 1. The record 
shows tha t  on the morning of 11 Pel~tember 1961 Paul Horace Daw- 
son went to a sand hole near Johnny Edwards' place and found in it 
the adding machine, identified as S t d e  Exhibit 1. It was in about a 
foot of water. He  brought i t  back and turned i t  over to S. B. I. Agent 
E d ~ ~ a r d s .  Why State Exhibit 1 was called a cash register by Mrs. 
hIcArthur, and n.hy the same exhibit mas called an adding machine 
by Paul Horace D a m o n  the record does not disclose. 

The defendants offered no evidence. 
Each defendant assigns as error the overruling of his motion for 3, 

continuance and to the denial by the court of his request for an order 
requiring a mental examination of him by a private practicing psy- 
chiatrist and psychologist. I n  denying this request the court said: 
"The court now offers to counsel an opportunity to get any private 
psychiatrist they desire and have their clients examined, a t  any time 
during tlie progress of this trial." These assignments of error are over- 
ruled. 

On 16 September 1961 Albert TV. Cowper, resident judge of the 8th 
judicial district, appointed J .  Harvey Turner, a member of the Lenoir 
County bar, as counsel to represent defendant Jesse James Arnold in 
this case-Arnold being without means to employ counsel. Lenoir 
County is in the 8th judicial district. G.S. 15-4.1. On the same date 
for the same reason Judge Cowper appointed Fred W. Harrison, a 
member of the Lenoir County bar, as counsel to represent defendant 
George Dixon in this case. The indictment here was found by the 
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grand jury a true bill a t  the October 1961 Term of Lenoir County 
superior court. 

On 22 October 1961 Judge Cowper, upon motion of J. Harvey Turn- 
er, attorney for defendant Jesse James Arnold, entered an order, pur- 
suant to G.S. 122-91, con~nlitting defendant Arnold to the State 
Hospital for mentally disordered persons a t  Goldsboro, North Caro- 
lina, for a period of 30 days for observation as to his mental con- 
dition. The order further provided that  the superintendent of the 
hospital shall file on or before 1 December 1961 a full report of the 
examination made a t  the hospital in the office of the clerk of the 
superior court, and furnish a copy of i t  to the prosecuting officer for 
the State and a copy to J. Harvey Turner, counsel for defendant 
Arnold. 

Upon nlotion of Fred W. Harrison, counsel for defendant George 
Dixon, Judge Comper entered a similar order as  to defendant George 
Dixon. 

The reports made by the State Hospital for mentally disordered 
persons a t  Goldsboro as to  the mental condition of the defendants 
are not in the record. The separate motions for a continuance and to  
require a mental examination by a private practicing psychiatrist and 
psychologist are substantially identical. The sole reason stated in each 
motion for a further mental examination is because the report from 
the State Hospital is dated 20 November 1961, and Judge Cowper's 
order provided tha t  each defendant should be kept for observation for 
a period of 30 days. Defendants have not shown tha t  they were 
prejudiced by the refusal of their request that the court order a 
further mental examination. They offered no evidence during the trial. 

Their motions for a continuance of the case to another term of 
court for trial was addressed to  the sound discretion of the trial 
judge. There is nothing to show the judge abused his discretion in 
denying the motions. S. v. Culberson, 228 N.C. 615, 46 S.E. 2d 647. 

Each defendant, a Negro, assigns as  error his motion, made before 
pleading to the indictment, to  quash the indictment on the ground tha t  
Negroes were intentionally excluded by reason of their race froin 
serving on the grand jury which found the indictment in the instant 
case. 

I n  support of the motions the defendants offered evidence as fol- 
lows: I n  1961 the tax records of Lenoir County showed 12,250 white 
persons and 4,819 Negroes; 5,583 white men were listed for poll tax 
and 2,499 Negro men. This was testified to by RIilton Guy Williams, 
tax supervisor for Lenoir County. Williams mas asked by the trial 
judge if he knew anything about the constitution of the grand jury 
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here this week. Williams replied he did not. The judge stated: "Well, 
I do. I saw it." 

Defendants then called as a witncss John S. Davis, clerk of the 
superior court of Lenoir County. He  testified in substance: He  has 
been clerk over 24 years. H e  remembers during that  time one Segro 
having sen-ed a term upon the grand jury, and another Negro was 
placed on i t  but excused nhen  i t  was discovered she live,! in another 
county. Grand juries are selected a t  the January and August t e r m  
of court. H e  is furnished a list of the jurors drawn for each term of 
court which has jury trials. The average number of jurors tiran-11 
for jury service is from 30 to  35.  On the list furnished him there are 
sonietimes three or Sour Negroes, and soinctimes none. At  one time he 
sari- four or five Negroes on the jury panei. When a grand jury is to  be 
drawn, the name of each juror on the jury p m e l  furni~hed him is put 
on a sepnrate slip of paper in a box in open court, and a name is drawn 
out in open court by a child under 10 years of age. This continues un- 
til the 18 grand jurors are drawn. So far as  he knows, Kegroe3 have 
not been systematically excluded from serving on grand and petit 
juries in Lenoir County. 

From this evidence offered by defendants the trial judge found as n, 
fact t h s t  Kegroes had not been systemstically excluded from service 
on grand and petit juries in Lenoir County. 

It is t o  be noted t h a t  counsel for clefendants did not put into evi- 
dence a list of grand jurors serving in Ilenoir County in tlie past, nor 
did they put into evidence tlie l ~ s t  of the grand jurors tha t  found tile 
present i n d i c t m e n t t l ~ o u g h  such records lyere available in the office 
of the clerk of the court. It appears from the record that tlie grand 
jury tha t  found the indictment a t  the October 1961 Term was the 
grand jury a t  the trial Deccnlber 1961 Term, because the clerk testi- 
fied a grand jury is drawn a t  the January and Augugt Tenns. The tax 
supervisor, when asked if he linew the conatitut~on of the grrtnd jury 
a t  tlie trial Term, replied he did not. The judge replied: "Well, I do. 
I saw it." The statement by the judge would seem t o  indictate there 
was a Negro or Kegroes on the grand jury. Yet the solicitor for the 
State, if such was a fact, did not show it. Whether there m-as a Negro 
or Negroes on the grand jury that  found the present indictment, jve do 
not linon7 from the record before us. 

N. C. G.S. 9-2 provides tha t  the jury list shall be copied on srnall 
scrolls of paper of equal size and put into the jury box. N. C. G.S. 9-3 
provides tha t  a t  least twenty days before a term of the Superior Court, 
the Board of County Commissioners shall cause to be drawn from the 
jury box by a child not more than ten years of age the required num- 
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ber of scrolls, and the persons 5110 are inscribed on cucli scrolls sllnll 
serve as  jurors a t  the term of the Supellor Court nest  ensuing sue11 
drawmg. I t  appears tliat the jury 1i.t furnisl~ed Dayis, clerk of the 
superior court, Jvas furnished, purbuant to  thebe statute., by t,he 
Bonrd of County Conlniissioners of Lenoir County. Dcfendnntb have 
offered no evidence of any exclusion of Kcgloca from tlic jury box of 
Lenoir County. Tlicir. c~ idcncc  affini~:itl~oiy >lion- t l ~ t  conlellme> 
three or four Negroes are dran-n fiom the jury box of Lenoir County 
for service as grand and petlt jurors. 

It futller affirmatively appears from the testimony of defcnclants' 
witnets John 8. Davis that  the grand jury in Lcnoir County i.; tlrunn 
from a box containing the names of tlic jury panel in accordance 1~1th 
N. C. G.S. 9-24. 

The Fourteenth Amendment to the Federal Con~t~l tut ion forljids 
any discrimination against Kegroes in the selection of a grand jury, 
and the burden is on the defendants here to establish the discriniina- 
tlon nga~nat their race. AXz l~s  2' .  Terns, 32.5 P.9 398, 89 L. Ed 169; 
F a g  v. Al-ez~l I'ork, 332 U.S. 261, 91 L. Ed. 2043; Cassell 21. Toxns, 339 
U.S. 2d2. 94 L. Ed. 839; S. v. j ' l o ~ w g t m ,  2.58 S.('. 405. 123 S.E 2d 822; 
S. v. Perry, 248 K.C 334, 103 S.E. 2d 404; ;llzller v. State, 237 S . C .  
29, 74 S.E. 2d 513. 

Fornlcr errors cannot invalidate future trials. Our problem is n-heth- 
er or not Negroes n-ere intentionally excluded solely by reason of 
their racc from m r i n g  on the grand jury that  found the inclictinent 
against defendants in the instant case. RTOUIL v. Allen, 344 U.S. 443, 
97 L. Ed. 460 ; Cnssell v. Texas, supra. 

This Court speaking by Ervin J. (now U. S. Senator) in Mzller v. 
State, supra, said: 

"The Fourteenth Amendment to  the Constitution of the United 
States does not confer upon a Xegro citizen charged with crime 
in a state court the right to  demand that  the grand or petit jury, 
which considers his case, shall be composed, either in ~vliole or in 
part ,  of citizens of his own race. All he can denmid is tliat he be 
indicted or tricd by a jury from ~~-1lich Segroes have not been 
intentionally excluded because of thelr race or color. I n  conse- 
quence, there is no constitutional 71-arrant for the proposition that  
a jury wllich indicts or tries a Negro inust be coniposed of pcrsons 
of each race in proportion to  their re>pective numbers as citizens 
of the political unit from which the jury is summoned. [Citlng 
numerous cases from the U. S. Supreme Court and froin this 
Court in support of the statement.]" 



572 I N  T H E  SUPREME COURT. [258 

This Court in an  unbroken line of decisions stretching back for 
sixty years has held, by virtue of "the l a ~ v  of tlie land" clause em- 
bodied in the Declaration of Rights, Article I, section 17, of the Nort<h 
Carolina Constitution, tha t  the indictment of a Segro defendant by a 
grand jury from which members of his race have been intentionally 
excluded solely because of their race is a denial of his rights to the 
equal protection of the laws as guaranteed by the Fourteenth Amend- 
ment to the United States Constitution and of his rights under Article 
I, section 17, of tlie North Carolina Constitution. S. v. Peoples, 131 
N.C. 784, 42 S.E. 814; S. v. Speller, 229 N.C. G i ,  47, S.E. 2d 337; Miller 
v. State, supra; S. v. Perry, 248 N.C. 334, 103 S.E. 2d 404; S. v. Perry, 
250 N.C. 119, 108 S.E. 2d 447; S. v. Covington, 248 K.C. 495, 128 
S.E. 2d 822. 

Defendants' motions to quash the indictnlent are overruled, for the 
simple reason they have failed to carry the burden of showing facts 
which would permit a reasonable inference of intentional or purpose- 
ful racial diecriinination against Negroes in drawing and selecting the 
grand jury which returned the indictnient against them in the instant 
case. 

After each defendant had entered a plea of not guilty, the court, 
upon motion of the defendants tha t  a jury to try the case be drawn 
from another county in order tha t  there might be a fair and impartial 
trial, which motion was consented to by the State, and acting under the 
provisions of N. C, G.S. 1-84 and N. C. G.S. 1-86, entered an order for 
150 jurors to  be drawn from the jury box of Duplin County in an ad- 
joining judicial district, and to appear a t  the courthouse in Kinston 
on a specified date. The jury apparently was duly and properly d ra~vn  
in Duplin County in the presence of Fred TI7. Harrison, counsel for 
defendant George Dixon, and others. When the jurors appeared in 
court, the defendant Arnold moved t(liat the jury panel from Duplir~ 
County be quashed on the ground Ihat defendant iZrnold and his 
counsel, J. Harvey Turner, mere not present when these jurors were 
drawn from tlie jury box in Duplin County. The trial judge found as 
facts that  J. Harvey Turner told him lie could not be present when 
the jurors from Duplin County were drawn; that  the court requested 
Fred W. Harrison, counsel for defendant Dixon, to represent both de- 
fendants when these jurors were drawn from the box in Duplin County; 
tha t  Harrison consented to do so, and was in fact present when these 
jurors were drawn from the box. TVhereupon, tlie court denied defend- 
an t  Arnold's motion. Defendant Arnold assigns this as  error. This as- 
signment of error is overruled. There is nothing in the record to indi- 
cate tha t  defendant Arnold or his counsel objected to the drawing of 
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the jurors in Duplin County in the absence of either or both, until a f -  
ter i t  had been done. Under the facts here, we do not think that  any 
of defendant Arnold's substantial rights were affected by the absence 
of himself and his counsel during the earlier proceedings in Duplin 
County. H e  lias not shown he n a s  prcj udiced in any way by the fact 
tha t  lie and his counsel were not present in Duplin County xlien the 
jurors for his trial were dram-n from tlie box. 23 C.J.S., Criiiiinal Law, 
p. 890, and note 70. 

Wllen tlie 130 jurors dra~vn in Duplin County, from wliieli panel 
the trial jury in the instant case was selected and impaneled, appeared 
in court, the trial judge found as a fact tha t  these jurors 'rvere coin- 
posed of white people and Negroes in about the ratio of 60% to -20%. 
Defendants assign as error tlie finding of tlie judge on the ground that 
i t  was based upon the unsworn statement in open court of tlic sheriff 
of Duplin County to the judge. The jury panel from Duplin County 
was in the courtroom where tlie defendants, their counsel, the judge, 
and everybody present in the courtrooni could see them. Defendant3 
have not shown how they Jyere prejudiced in any way by the judge's 
finding of fact, and i t  is impossible to see how they n-ere prejudiced. 
This assignment of error is overruled. 

Each defendant assigns as error tlie court's allowing the State on 
the vow titre to challenge for cause a number of jurors on the jury 
panel on the ground tha t  they had conscientious scruples against the 
infliction of capital punishment. These asslgnnients of elror are over- 
ruled, for the siniple reason tlint the court, in its discretion, could al- 
low the State to challenge sucli jurors for cause for incoinpetency to 
serve in the c a ~ e  and sustain the challenge, i t  appearing tha t  sucli 
jurors were disqualified. S. v. 17zck, 132 N.C. 993, 43 S.E. 626; S. v. 
Vann, 168 N.C. 531, 77 S.E. 293. 

Defendants in their separate briefs malie no contention tha t  the 
confession of each defendant to  S. 13. I. Agent Ed~vards  was in- 
competent in ev~dence. Exceptions In the record not set out in ap- 
pellants' briefs, or in support of ~ h i c h  no argument 1s stated or 
authority cited, n 4 l  be taken as abandoned by them. Rule 28, Rules 
of Practice in the Supreme Court, 234 N.C. 783, 810, where a legion 
of cases applying tlie rule are cited; 8. v. Strickland, 234 N.C. 636, 
119 S.E. 2d 781. However, we have carefully considered the circuni- 
stances under which each confession was made as sliown in the record, 
and i t  appears each confession was made freely and voluntarily w t h -  
out any coercion, force, threats, rewards, or offers of reward, and each 
confession was properly admitted in evidence. The tria! judge instruct- 
ed the jury tha t  the confession of Dixon was not evidence to be con- 
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sidered against Arnold, and the confession of Arnold was not evidence 
to  be considered against Dixon. Defendants did not request fuller 
instructions. 

The assignments of error of each defendant tliat Dr .  C. E. Cling 
was permitted, over their objections, to testify as to the cause of 
George T .  AlcArthur's death are ovenwled. Defendants stipulated Dr.  
C. E. Cling is a practicing medical do17tor. Dr .  Cling testified as to his 
experience in the practice, and tha t  he holds a degree of doctor of 
medicine. Tlic court held he was a n~edical expert. He esamined the 
dead body of George T .  ilIchrtliur in a f ~ ~ n e r a l  home. His testimony 
as to the cause of NcArthur's death i~ competent. S. v, M a y s ,  223 
X.C. 486, 33 S.E. 2d 494; S. v. i l lesser, 192 N.C. 80, 133 S E .  404. 

Defendant Arnold's assignment of error as to the adinmion in evi- 
dence against him of a pair of boots and of a pump gun mnrlied State 
Exhibit 16 is overruled. 'This assignment of error merits no discussion. 

The court instructed the jury: 

"So your duty is to consider tlie evidence whicli you have 
lieard in this case, from the beginning of i t  to the final witness 
mlio testified in the case, and to glean from tliat evidence what 
you deem t o  be the truth of the matter, and to apply to  what you 
deem to  be the truth of the inattw from the evidence in the case, 
tlie lam which will be hereafter given you by tlie Court; (and 
upon tliat render a verdict whicli in your conscience and mind 
substantially speaks the truth.) " 

Defendants assign as error the par t  of the charge in parcntlieses. 
Immediately thereafter the court instructed the jury as  to pre- 

sumption of innocence and gave a detailed definition of a reasonable 
doubt. Defendants do not challenge this par t  of the charge. Then 
the court instructed the jury several times tha t  the State must es- 
tiablish defendants' guilt beyond a reasonable doubt before the jury 
could convict the defendants, and if the jury had a reasonable doubt 
as  t o  their guilt, they should acquit them. 

Defendants assign as error tliat the court near tlie end of its charge 
instructed the jury i t  was their duty "to render a verdict in this case 
whicli according to the evidence in the case and tlie lam which has 
been and will be given you by the court, tha t  substantially speaks tlie 
truth." Then tlie court m-ent on to charge: ' L T l ~ e  word 'verdict' comes 
from two Latin words, vere meaning truly, and dictum lnenning to 
speak; therefore, let your verdict be a true saying, let your verdict 
speak the truth." At practically the end of the charge tile court in- 
structed tlie jury "to render a verdict which substantially speaks the 
truth." Defendants assign this as error. 
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Each defendant contends in his brief tha t  the court's charge in- 
structed the jury to return a verdict ~ rh ich  substantially speaks the 
truth, which is "a strong departure from tlie rule which requires that 
the defendant in any criniinal case be proven guilty and found guilty 
beyond a reasonable doubt by the jury." 

These assignments of error are overruled. The excerpts from the 
charge LLrender a verdict which in your conscience and mind sub- 
stantially speaks the truth" and "to render a verdict in this case 
which" * " substantially speaks the truth," w!len considered out of 
contest, are erroneous in a crin~inal c:ise a t  least, for they are sus- 
ceptible of the construction tha t  a verdict in a criminal case can be 
found upon a slight preponderance of the evidence, or upon a slighter 
degree of evidence than beyond a reasonable doubt. However, tliese 
excerpts from the charge  ill not be held prejudicial, even though they 
are erroneous when read out of context, because it is our opinion, and 
we so hold, that  i t  clearly appears the charge considered as a whole 
presented the law of the case to the jury in such a manner as to leave 
no reasonable cause to believe tha t  the jury was inisled or ~nisinformed 
by these erroneous excerpts, hut tha t  tliey must have plainly under- 
stood from the charge tha t  the burden of proof rested upon the State 
$0 establish the guilt of the defendants from the evidence beyond a 
reasonable doubt, and if it had not done so, or if tliey had a reasonable 
doubt of tile defendants' guilt, they should render a verdict of not 
guilty as to both defendants. Strong's N. C. Index, Vol. I,  Lippeal and 
Error, see. 42, and Strong, Supplement to Vol. I of his Index, Appeal 
and Error, sec. 42, x-here in both volunies a great number of cases 
are cited which support t'he text. 

Barnhill. J., speaking for the Court in V i n c e n t  v. Tt'oody, 238 S.C.  
118, 76 S.E. 2d 356. said: 

"Ordinarily the presiding judge must instruct the jury extempo- 
raneously from such notes as he may have been able to prepare 
during the trial. To require him to state every clause and sentence 
so precisely tha t  even when lifted out of context it expresses the 
law applicable t o  the facts in the cause on trial with such ex- 
actitude and nicety that i t  may be held, in and of itself, a cor- 
rect application of the law of the case would exact of the nisi  przus 
judges a task impossible of performance. The charge is sufficient 
if, when read contextually, i t  clearly appears tha t  the law of 
the case was presented to tlie jury in such manner as to Ienve no 
reasonable cause to believe tha t  i t  was misled or misinformed 
in respect thereto." 
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hT. C. G.S. 14-17 provides in part,: ('A murderX * *which shall be 
committed in the perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, shall be deemed to be murder 
in the first degree and shall be punished with death." This statute . 
has a proviso to the effect tha t  ('if a t  the time of rendering its ver- 
dict in open court, the jury shall so recoinmend, the punishment shall 
be imprisonment for life in the State's prison." 

The defendants assign as  error this part of the charge: 

"Xow there is no conspiracy expressly set out in the bill of in- 
dictment and i t  is not necessary that  i t  should be so included in 
the bill of indictment, and i t  is not necessary tha t  i t  should have 
been alleged in the bill; but if the State has satisfied you beyond 
a reasonable doubt from the evidence that  these two defendants 
Dixon and Arnold prior t o  the time of the alleged killing of 
Mr.  l lcA4rthur entered into a conspiracy to rob him, and pur- 
suant to their conspiracy so entered into and while in the attempt 
t o  carry out an unlawful purpose, to wit, the robbery of Mr. 
AlcArthur, one of them shot and killed him, the other being 
present, the Court inst'ructs you, Gentleinen of the Jury,  tha t  
botlh of the  defendants under these circumstanccs would be guilty 
of murder in the first degree. 

"I further charge you, witho'ut regard to the exist'ence or ab- 
sence of a conspiracy, i t  is a settled principle of law apparently 
applicable to the facts in this instant case, tha t   lier re two per- 
sons aid and abet each other in the commission of a crime, pro- 
vided you are satisfied from this evidence and beyond a reason- 
able doubt tha t  they did so, both being present, both are princi- 
pals and equally guilty." 

This challenged par t  of the charge is taken practically verbatim 
from t,he case of 8. v. Donnell, 202 N.C. 782, 164 S.E. 352, where the 
facts are strikingly similar t o  the facts in the instant case, except that  
in the Donnell case the defendant Lee testified there n-as no con- 
spiracy or intention on his part  to rob the deceased. This statement of 
law applicable to the facts in the instant case as charged by the trial 
court also finds support in S.  v. Maynard, 247 S.C.  46" 101 S.E. 2d 
340; S. v. Brooks, 225 Y.C. 68, 44 S.E. 2d 482; S. 21. Kelly. 216 S . C .  
627, 6 S.E. 2d 533; S. v. Alston, 215 N.C. 713, 3 S.E. 2d 11; S, v. 
Stefanoff, 206 N.C. 443, 174 S.E. 411. 

It is said in S. v. Maynard, supra: 

('Where a murder is committed in t,he perpetration or attempt 
to  perpetrate a robbery from the person, G.S. 14-17 pronounces 
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i t  murder in the first degree, irrespective of premeditation or de- 
liberation or malice aforet,hought. 8. w.  Kelly, 216 K.C. 627, (j 

S.E. 2d 533; S. v. Alston, supra; X. v. Donnell, supra." 

The assignments of error to the abore quoted part  of the charge are 
overruled, for the reason tha t  tllis challenged part of the judge's 
charge is correct and is in conformity with inany decisions of this 
Court. 

Each defendant assigns as error this part  of tlie charge: 

"As I have told you, on the evidence in this case and the lam 
the Court understands the law to be and as  the Court hap ex- 
plained i t  to  you, you will be permtted to render one of three 
verdicts: you may render a verd~ct  of gullty as to both defendants 
of murder in the first degree, you may render a verdict as to both 
defendants of guilty of murder in tlie first degree, recoininending 
tha t  their punishment be fixed a t  llfe imprisonlncnt, or you may 
find both defendants not guilty." 

These assignments of error are overruled. 
Considering the confession made by each defendant and the other 

evidence of the State strongly supporting the confession of each dc- 
fendant, there is no evidence of murder in the second degree or of 
manslaughter. The confession of each defendant is to  the effect tha t  
prior to the time of the killing of George T.  lIcA4rthur, each defendant 
entered into a conspiracy to  rob him, and pursuant to tha t  conspiracy 
so entered into, each defendant armed hiinself m-ith a shotgun and 
went to George T .  RIcArthurls store, and while in an attempt to rob 
George T .  R1cL4rthur, pursuant to the conspiracy so entered into, one 
of them shot and killed him. The confession of each defendant finds 
strong support in the testimony of other witnesses for the State. Con- 
sidering all this evidence for the State-defendants offered no evidence 
-the only verdict based on the evidence that  the jury could find  as 
tha t  both defendants were guilty of murder in the first degree or both 
were not guilty. There is no evidence tending to sliom tha t  one de- 
fendant was guilty and one defend:mt was not guilty. 

The judge carefully instructed the jury tha t  if they found the 
defendants guilty of murder in the first degree they had the unbridled 
discretion in rendering their verdict to recommend that the puni.11- 
ment for both defendants, or  either one of them, should he inipriwn- 
ment for life in the State's prison, and if they did so recommend, the 
punishment nrould be in accordance v i th  their recommendatioi~. That  
there are no conditions, no qualifications, no limitations impoped a, to 
their right to make such a recommendation. 
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The other assignments of error to the charge have been given care- 
ful consideration, and all are overruled. They do not merit discussion. 

All the assignments of error of each defendant are overruled. After 
a careful consideration of the entire record and the brief of each 
defendant, we find in the trial below no error sufficient to justify a 
new trial. 

No error. 

CLAYTON COOPER, ~ D M I R I S T R A T O R  O F  THE ESTATE OF BETTY SUE COOP- 
ER, DECEASED, V. ASHEVILLE CITIZEN-TINES PUBLISHISG COX- 
PANT, INC., FLOYD EDWARD SLJMNER AR'D CLAYTON COOPER, 
IR'DIVIDUALI.Y. 

(Filed 1 February 1963.) 

1. Master a n d  Servant § 3- 
-4 person who exercises a n  independent emplopnent and contracts to 

do certain work according to his own judgment and method without be- 
ing subject to control except as  to the result of his work, is  an indepeud- 
ent contractor; if the employer has the right to control the worker with 
respect to the manner and method of doing the work, the worker is an 
employee regardless of whether the employer exercises the right of con- 
trol or not. 

The fact that  the written contract between the parties designates the 
worlier a s  a n  independent contractor is not controlling. 

3. Same- Evidence held fo r  jury on  question of whether  individual was 
eniployee o r  independent contractor. 

The contract between the parties and the evidence tended to show that  
the individual defendant was engaged by the corporate defendant to de- 
liver newspapers to subscribers in a definite territory, that the individual 
used his own truck in performing the work, selected, hired, and paid his 
own helper, and received as  his remuneration the difference between the 
advertised retail price of a subscription and the lesser price per nems- 
paper specified in the contract. The evidence further tended to show that 
the delivery of newspapers was a part of the regular business of the 
corporate defendant, that  the individual was bound to sell and delirer 
the papers promptly to the list of subscribers, that the route and list of 
subscribers belonged to the corporate defendant, that  the corporate de- 
fendant had the right to require the individual to meet any reasonable 
request of a subscriber with reference to the manner in which the news- 
paper was delivered, and had the right to terminate the contract instantej. 
for contraot violation and upon 15 days notice for any reason satis- 
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factory to it, etc. Held: In  regard to the liability of the corporate de- 
fendant for negligent injury to a third person in the operation of the 
delivery truck, the e~ idence  was sufficient to be submitted to the jury 
upon the question of whether the individual defendant was a n  employee 
or a n  independent contractor. 

4. Automobiles kJ 54a- 

I n  this action to recover for injuries sustained as  a result of the al- 
leged negligent operation uf a newspaper delivery truck, the eridenee is 
held sufficient to  be submitted to the jury on the question of whether the 
person driring the truck, while engaged in the delivery of the news- 
papers to subscribers, mas a n  employee or an independent contractor of 
the newspaper publishing company. 

APPEAL by plaintiff from Huskins, J., January Civil Term 1962 of 
BUNCOMBE. 

Administrator's action to  recover damages for the death of his 
intestate, Betty Sue Cooper, allegedly caused by the negligent oper- 
ation of a truck by defendant Suniner while acting for and as  agent 
of the corporate defendant. 

About 6:15 a.m. Sunday, July 8, 1956, the intestate v7as a passenger 
in an automobile operated by her husband, Clayton Cooper, in a gen- 
eral easterly direction on (dominant) U. S. Highway 19-A. Approxi- 
mately 1.8 miles east of Sylva, there was a collision between the 
Cooper car and the Sumner truck within the intersection of 19-A and 
(servient) Snyder Branch Road. Plaintiff's intestate died from in- 
juries received in said collision. 

I n  separate answers, each defendant denied plaintiff's essential al- 
legations. The corporate defendant alleged, inter alia, Sumner was not 
its agent but an independent contractor operating his own truck in the 
conduct of his own business; and tha t  the corporate defendant mas not 
liable for the negligence, if any, of Sumner. Sumner alleged, condition- 
ally, a cross action for contribution against Clayton Cooper and caus- 
ed him to be joined a s  a defendant in respect of such cross action. 
Further discussion of the pleadings and the several issues raised 
thereby is unnecessary to  decision of the question presented by this 
appeaI. 

Evidence pertinent to the agency issue is stated in the opinion. 
At the conclusion of plaintiff's evidence, the court allowed the 

corporate defendant's motion for judgment of involuntary nonsuit. 
Thereupon, plaintiff submitted to a voluntary nonsuit as to Sumner. 
The court then entered judgment of involuntary nonsuit as to the 
corporate defendant. Plaintiff excepted and appealed. 
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Ward & Bennett for plaintiff appellant. 
Meekins, Packer & Roberts for defendant appellee Asheville Citi- 

zen-Times Publishing Company, Inc. 

BOBBITT, J. The evidence, when considered in the light most favor- 
able to  plaintiff, was sufficient to require subinission of the issue as to 
whether the death of plaintiff's intestate was proxiniately caused by 
the negligence of Sumner. Appellee, in its brief, does not contend 
otherwise. 

The crucial question is whether the evidence, considered in the light 
most favorable t o  plaintiff, is sufficient to support a finding that  Sum- 
ner mas acting for and as agent of the Publishing Company as alleged 
in the complaint. The Publishing Conlpany contends plaintiff's evi- 
dence establishes tha t  Sumner was an independent contractor. 

The  corporate defendant (Publishing Company) publishes two daily 
newspapers, "The Asheville Citizen" and "The Asheville Times," and 
the Sunday "Asheville Citizen-Times." When the collision occurred, 
Sumner mas engaged in delivering the "Asheville Citizen-Times1' in 
the territory covered by his (two) written agreements with the Pub- 
lishing Conlpany. 

Pertinent to  the crucial question, plaintiff offered in evidence (1) 
the  written agreements, (2) the testimony on adverse examination 
prior to  trial of John R, Marks who, from 1953 until his retirement 
January 15, 1960, mas Circulation Manager of the Publishing Com- 
pany, and (3) the testimony on adverse examination a t  trial of Sum- 
ner. 

Each written agreement bears the caption "Route Agreement." I n  
each, the Publishing Company is designated "first party" and Sumner 
is designated "second party." 

One agreement, relating to the sale and distribution of "The Ashe- 
ville Citizen" and the Sunday ''~4sheville Citizen-Times," provides: 

"TVITNESSETH: Tha t  effectim on and after Feb. 19, 195G, the 
first party hereby agrees. 

"1. To grant the second party the right to  sell and distribute in A 

manner satisfactory to subscribers and free from control by first 
party, T H E  ASHEVILLE CITIZEN and ASHEVILLE CITIZEX- 
T I h l E S  t o  regular subscribers, within the territory designated as 
'Citizen Route No. 133.' 

"2. To furnish second party a list of subscribers, with expiration 
dates, said list to be in regular order in which papers have been de- 
livered by the f o m e r  contractor, but order of delivery may be changed 
by second party. 
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"3. To sell to second party copies of T H E  ASHEVILLE CITI-  
ZEN, hereinafter known as morning a t  2 1/3 cents per copy and copies 
of ASHET'ILLE CITIZEN-TIMES, hereinafter known as  Sunday, 
a t  9 cents per copy, to be used in supplying regular subscribers only. 
Extra cop~cs to  be used in making single copy sales are to be sold to 
second party a t  cects per copy morning and cents per copy 
Sunday. Place of delivery shall be a t ,  or near , Time of delivery 
shall be about 3:00 -4.11. daily and Sunday. The place, and 
time of delivery may be changed by first party upon written notice 
to second party. 

"4. To sell second party mail subscriptions, to be sent to points 
outside Western North Carolina, a t  a discount of twenty percent 
from the regular published mail subscription rates, which shall be 
paid for by second party within t h e e  days. 

~ i r  2. To sell a t  approximate cost standard route books, receipt 

blanks, receipt cards, punches, canvas bags, and similar supplies. Sup- 
ply free of charge start  order blanks, stop order blanks, route 1i5t 
blanks, pronlotion material and, when nll~tually agreed, sample copies 
to be used in soliciting new subscriptions. 

"6. The first party represents that  i t  maintains for the benefit of 
all dealers or carriers a system of handling and billing subscribers 
who desire to pay their subscriptions for long terms in advance. The 
first party hereby agrees to pay second party a t  the regular advertised 
subscription rates for all such subscriptions tha t  are now paid in ad- 
vance and continue paying said second party for these subscriptions 
until expiration. The manner of payments shall be by way of crediting 
the weekly paper bill of second party. 

"7. T o  credit the account of the second party a t  the regular ad- 
vertised subscription rates for all subscribers tha t  are now paid in 
advance with the present or former contractor. 

"8. T O  accept on behalf of second party new and r e n e ~ ~ a l  sub- 
scriptions, both cash and credit. I n  so doing the first party is acting 
as agent or trustee for second party and his subscribers. If the pay- 
ment shall pay the subscription for less than one month in advance 
the entire amount shall then and tliere be credited to the account of 
second party. If the payment shall pay the subscription for more than 
one month in advance, second party shall be credited with the earned 
portion of said subscription and the unearned portion shall be held in 
trust and credited to his account weekly, as earned. 

"The second party hereby agrees: 
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"a. To act as  dealer for T H E  ASHEVILLE CITIZEN and ASHE- 
VILLE CITIZEK-TINES in the territory designated above, and to  
push the sale of subscriptions to same. 

"b. T o  deliver or cause to be delivered a t  his own expense promptly 
upon receipt of his order, copies to  subscribers. T o  pay first party the 
sum of 15 cents for each missed or incompleted delivery of paper to 
defray the cost of special delivery regardless of who may be a t  fault, 
or for any other default of the second party in his conlpliance with 
any provision of this contract. 

"c. To purchase from the first party newspapers a t  rates stated in 
Paragraph 3 and to pay first party not later than Monday night of 
each week for all papers furnished during the preceding week. To  sell 
these newspapers to subscribers in his own territory, in accordance 
with the regular advertised rates. 

"d. T o  furnish only to first party upon request a written list giv- 
ing correct names with initials and location, street and number, of each 
and every subscriber, in regular order i n  which papers are delivered on 
said route, so as  to  enable first party to comply with the rules imposed 
by the Audit Bureau of Circulations, of which first party is a member. 

"e. T o  keep a record of any employees necessary in the fulfillment 
of this contract and fully colnply with the Social Security Act, State 
Unemployment, Compensation Act, State Labor Lam and all other 
laws. 

"f .  T o  remit to  first party the full amount of any co!lcction tha t  
may pay a subscriber for more than one month in advance, to be 
handled in accordance with Paragraphs 6, 7, and 8. To  remit to first 
party for the benefit of the preceding contractor any money collected 
for papers delivered by the preceding contractor. And a t  the termi- 
nation of this contract, to remit to first party, for the benefit of the 
succeeding contractor, m y  unearned subscription payments held by 
second party. 

"g. At  the  termination of this contract, to return the route together 
with list of subscribers in as good or better order and condition than 
when received without any charge or demand upon or against first 
party or anyone else. 

"h. To  furnish a cash bond of $500.00, payable $ in cash 
and $.i.OO weekly until fully paid, which shall serve as security for 
the fulfillment of this contract, and map be used by first party to pay 
any debts or obligations due first party or its subscribers. First party 
shall be under no obligations whatever t o  release any portion of this 
cash bond until thirty days have elapsed following last delivery of 
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papers by second party and not then provided there is apparent cau4e 
or reason for claims. The cash bond held on December 31 of any year 
shall bear interest a t  the rate of 3% per annuin payable a t  the rate of 
one quarter of 1% per month for each multip!c of $2.00 on llancl the 
first of each month. Said interest lnoncy held on December 31 of any 
year shall be payable betn-ccn January 13 and 31 of the  following 
year. 

"Botli parties hereby agree: 
"1-a. Tha t  first party may tern~inate this agreement instnnter and 

~ i t h o u t  notice whenever second party fails to meet any stipulation in 
this contract, -which cancellation and termination shall not affect ~ts :  
rights against second party for failure of performance; but failure of 
first party to  cancel and terninate shall not constitute a waiver of its 
right to do so, nor ebtop i t  from so doing, in the event of any subse- 
quent default in performance. 

"2-b. Either party may terminate for any reason satisfactory to 
itself or liimself upon 13 days' notice in nriting. Regardless of how or 
by n.hom termination is made, the second party shall dellvcr to  first 
party, or some one designated by it, a list of all subscribers and their 
addresses in regular order in which papers are delivered and shall 
teach his successor a t  no expense to first party and without causlng 
any unnecessary delay in delivery of papers on the route; and, if for 
any reason the second party refuses to teach his succczsor, the fir3t 
party shall have the right to apply, from the security furnished by the 
second party with the first party, guaranteeing perforniance of t h i 3  
contract, n-hatcver amount is reasonably necessary to defray the cx- 
penses of teaching his successor said route. 

"3-c. Tha t  the terms of this agreement shall not be changed, modi- 
fied, altered, or supplemented except in writing, signed by the parties 
hereto. 

Edn-ard Sumner 
-- (Seal) 

J. R. Marks Address Sylva, N. C. 
-- 

For ASHEVILLE CITIZEN- 
TIMES COMPANY, INC.  

( s e a l ) - -  

"FINANCIAL GUARXXTEE 

"In order t o  further secure the ASHEVILLE CITIZEN-TIMES 
COMPANY against loss under the above and foregoing contract, we 
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hereby unconditionally gusliantee on the par t  of E d w r d  Sunlner the 
pronipt and faithful performance of c.acli stipulation and hereby ac- 
knowledge ourselves severally and collectively bounden unto XSHE- 
VILLE CITIZEN-TIMES COMPANY, Incorporated, in the sum of 
F I V E  H U K D R E D  DOLLARS ($500.00) liquidated damages, joint- 
ly and severally, firmly by these presents. We waive notice of any 
and all defaults on his part. 

"Sealed and dated this . . . . . . . . . . . . . . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . . . . . . .  A.D. 19 

Floyd Sunmer (Seal) 
--- 

Ray Cogdill (Seal) 

Address Sylva, N. C. Address Sylva, N. C. 11 

-- 

The other agreement, relating to the sale and distribution of "The 
Asheville Times" and the Sunday "Asheville Citizen-Times" is differ- 
ent only in the following respects: (1) I n  lieu of "The Asheville Citi- 
zen" the words "The Asheville Times" appear; (2) in paragraph 1, 
the territory is designated "Times Routc No. T-133"; (3 )  in para- 
graph 3, ( a )  after "Place of delivery shall be a t ,  or near," the words 
"Sylva Drive-In" are m i t t e n ,  and (b)  after "Time of delivery shall 
be about," "2:30 P.iSI." is written; (4)  in paragraph b, in lieu of "15 
centsn-"23 cents" appears: ( 5 )  paragraph h begins as follows: "To 
furnish a cash bond of $300.00, payable S in cash and $3.00 
weekly until fully paid," etc.; and (6 )  the ('Financial Guarantee" is 
signed by Kay Cogdill and David Parker. 

There was testimony tending to show the facts narrated below. 
The territory covered by each "Route Agreement" extended along 

U. S. Highway nTo. 19-A (and certain side roads) from Balsam Gap 
(7-8 miles east of Sylva) to Whittier (2 miles west of Sylva) and in- 
cluded the town of Sylva. The route carrier's "average draw of papers 
was about 300 on the Times and possibly 400 on the Citizen." 

Sumner was approached by G. L. Crisp to succeed one Jamison 
as carrier on an established newspnp13r route. Mr.  Crisp, a full time 
employee, was the Publishing Company's District Supervisor. Mr.  
Marks testified: "The District Representative determined whether or 
not a certain applicant for a carrier's job would be employed or who 
would be given a route." 

The Publishing Company (as provided in paragraph 2) furnished 
Sumner "a list of subscribers, with expiration dates, . . . in regular 
order in which papers (had) been delivered by the former contractor 
(Jamison)," but Sumner was free to change the "order of delivery." 
Before signing the agreements, Sumner made two or three trips over 
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the route with Jamison. It was "obvious" tha t  the "quickest and short- 
est way" to  deliver the n e n q a p c r s  v a s  "in the order In wliicli ( the 
names and addresses) appeared on the route 11st." Sumner testified: 
"The most intelligent and only logical, practical way to  dellver them 
was from house to house right don-n the road." 

Tlie newspapers lvere delivered to Suinner "in bulli, bailed (szc) 
n-it11 a w r e ,  with (h is )  name on thein and tlie number of papers a t  the 
two dellvery points in or near Sylva." They nerc  delivered to  Sunmer 
by a truck of Citizen Express Company, a subsidiary of the Publi-11- 
ing Company. C'nq told Surnner he was to p~c l i  up "Tlie Citlzen" :it 
3:00 n nl. a t  the Cannon Shell Statlon in Pylr:~; tha t  he W:IS to pick 
up "The Times" ( a t  2:30 p.m.) a t  the Sylva Drive-In Thcatre;  and 
that  the ne~vsp:tpers were "to be delivered a t  the earlieit, po-sible 
monient In tlie sllortcst time." " (D) elivery lvas usually coinpletcd 
by 6:30 unless thcre TI-as snow or bad weatlicr of somc sort." Suniner 
was to complete delivery "just as  quick as  (he) could get through." 

Slunner agreed (as proridetl in p:iraqrapli c) to  sell the nen-spapers 
"ln his on-n territory, In accordance ~v1Ll1 the regular advertl-ed r:~tes," 
to  ~ v i t ,  5 cents per copy for each of tlie daily newp:ipcr. and 13 cents 
per copy for tlie Sunday newspaper. I n  this connection, i t  IS notctl tlint 
the " (~v)liolesale ratcs varied among cnrrier," and TI-ere "dctcrnimcd 
to some e ~ t e n t  by the lengtli of the route the carrler had to tl:~verie 
and the difficulty of tlic route, the type of terrain," etc. 

T171~en Pumner received froin tlie Publishing Company a "Start 
Order." indicating a new subscriber by direct contact ~ v ~ t l i  tlie Pull- 
lishing Company, he was instructed by Crisp to start  d e h r ~ r y  to this 
subscrihcr imn~ediately. ITl~en lie received a "Stop Order" from the 
Publishing Conipany, he could stop delirery immediately or aesunie 
the risk by extending credit. 

Sumner nlct w ~ t h  Crisp once a week, primarily "for weelily settle- 
ment." On such occasions Crirp would discuss with Sumner "probleins 
or changes of policy on the par t  of the paper." Also, Crisp "would tell 
(Sunmer) he had complaints froin people on (his) route and that  
(he) ~ v a s  going to have to glve them service more in line \Tit11 nlxtt 
they de-ired than n-lint ill?) had been doing." Pumner testified: 
"Those complaints usually arose from tlie fact the paper ~vould not he 
in the place n here tlie custoinrr wanted it, or would be late. When Rlr. 
Crisp told me about t1le.e complaints and who the custonlers m r e  
then I attesnpted to inlprove the w v i c e  as far as  thew custonlers ve re  
concerned. I knev  tha t  Mr. Crisp could terniinate this contract a t  any 
time." 

Sumner also reccived from time to  time from the Publishing Com- 
pang notice (on a special form) of complaints the Publishing Coni- 
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pany had received from subscribers. I f r .  Marks  testified: "If a par- 
ticular carrier did not pay attention to the complaint forins which we 
forwarded to him and continued t o  make the same mistakes, the re- 
sult would depend-if he just simply didn't do anything about any of 
them why naturally me reserve the right to  terminate his contract 
any time we saw fit; any reason satisfactory to  himself or ourself, bot!~ 
had the same right." 

Sumner was required to purchase "at approximate cost" certain sup- 
plies including receipt books bearing the name "Citizen-Times." 

The Publishing Company furnished the route carriers "round ycllow 
and black boxes" then in use in the Sylva area "bearing the name 
Asheville Citizen-Times," suitable for use as  a depository for the 
newspaper upon delivery by the carritar. Many of thebe had becn 
placed and were in use when Sulnner look over the route froin Jami- 
son. When Mr.  Crisp mas explaining Sunlner's duties, Jamison (in 
Crisp's presence) told Sumner tha t  he "was suppoaed to put  them 
(the newspapers) in the boxes." If Surnner, upon request of sub- 
scribers or otherwise, wanted additional boxes for such use, he ob- 
tained them from the Publishing Company without cost to him. 

Deliveries to subscribers were made a t  Sumner's expense, Such de- 
liveries required the use of an automobile or truck Sumner bought a 
truck for this specific purpose and paid all expenses in connection with 
the maintenance and operation thereof. Too, Suinncr selected, hired 
and paid a helper. Sunmer testified: " I picked llim up myself and 
paid him out of my own pay, out of niy otyn commissions or earnings 
-out of m y  receipts from my subscribers, let's put  it." Sumner also 
testified: "I never missed serving my route wl~ile I was with them." 

What  Sumner received for his services. and all tha t  he received, mas 
the difference between the price he paid for the newspapers and "the 
regular advertised rates" a t  which they were sold. The number of 
newspapers delivered to hi111 approximated the current number of 
subscribers. Sumner paid for all he received. Approximately five or six 
per cent of the subscribers made prepayment to  the Publishing Com- 
pany. Collections from the remaining subscribers were made by 
Sumner and any loss on account of failure to collect fell on him. 

Sumner was not carried on the payroll or other records of the Pub- 
lishing Company as an  employee. The Publishing Company paid no 
withholding, social security or unemployment tax or contribution on 
account of Sumner. Nor was Sumner covered by the Publishing Com- 
pany's workmen's compensation insurance. 

"In its simpIest form an independent contractor may be said to be 
one who exercises an independent eixployment and contracts to do 
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COOPER v. PCBLIS~ISG Co. 

certain work according to his own judgn~ent and method, without be- 
ing subject to  his employer except as to the result of his r~orli .  (Cita- 
tion) When one undertakes to do a specific job under contract and the 
manner of doing it, including employment, payment and control of 
persons working with or under him, is left entirely to  him, lie  dl be 
regarded as an independent contractor unless the person for whom the 
work is being done has retained the right to exercise control in respect 
to  the manner in which the work is to  be executed. (Citation) The 
test is whether the party for whom the work is being done has the 
right to control the worker with respect to the manner or method of 
doing the work, as distinguished from the right merely to require cer- 
tain definite results conforming to the contract. If t!ie employer has 
right of control. i t  is immaterial whether hc actually exercises 1.t. 
(Citation)" Devin, J. (later C.J.) ,  in McCraw v. Mills, Inc., 233 K.C. 
524, 526, 64 S.E. 2d 658, and cases cited; Hinkle v. Lexington, 239 
N.C. 105, 79 S.E. 2d 220; P e a ~ s o n  v. Flooring Co., 247 N.C. 434, 101 
S.E. 2d 301; Pressley v. Turner, 249 S . C .  102, 10.5 S.E. 2d 289. 

In  Hayes v. Elon College, 224 Y.C. 11, 29 S.E. 2-1 137, Barnhill, J. 
(later C.J . ) ,  sets forth a number of elements which ordinarily tend 
to identify an "independent contractor" as distinguished from a "ser- 
vant" or "employee." He  then states: "The presence of no particular 
one of these indicia is contro!ling. Kor is the presence of all required. 
They are considered along with all other circumstances to determine 
wlietl~er in fact there exists in the one employed tha t  degree of in- 
dependence necessary to require his classification as independent con- 
tractor rather than employee." 

According to the written agreements, Sumner (referred to therein 
as "dealer") was granted the right to sell and distribute the news- 
papers in a manner satisfactory to subscribers, "free from control" 
of the Publislling Company. This "contractual declaration" is not de- 
terminative. TYatkins v. Murrov:, 253 N.C. 652, 657, 118 S.E. 2d 5 .  
". . . a master, if he actually be such, cannot exonerate himself from his 
legally imposed liability to a third person for injury resulting from the 
misconduct of a servant by the simple expedient of 'contracting' with 
the servant tha t  he is to be free from the master's control." Fernling v. 
Star  Pub. CO. (Wasll.), 81 P .  2d 293. 

Factors (indicia) tending to support the view that  Sumner was an 
employee, servant or agent of the Publishing Company include the 
follotving : 

The work Sumner mas engaged to do, i.e., deliver newspapers to  
subscribers, mas a "part of the regular business of the employer," to 
wit, the Publishing Company. Restatement, Agency $ 220 (2) (h)  . As 
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aptly stated by Hall, J., in Laurel Daily Leader v. James (Miss.), 
80 SO. 2d 770: "The delivery of newspapers within a reasonable time 
after publication is essential to  the success of the newspaper buqiness. 
For the greater portion of its income the paper depends on advertislug, 
and the rates for advertising are gove~*ened by the paper's circul a t '  ion. 
Circulation is a necessity for success. The delivery boys are just as 
much an integral part  of the newspliper industry as are the type- 
setters and pressmen or the editorial staff." When engaged in dc- 
livering the Publishing Company's newpapers to subscribers, Sum- 
ner's services were rendered in the main stream and in furtherance of 
the Publishing Con~pany's business. 

I n  Shearnzan and Redfield on Xegligence, Revised Edition, Vol. One, 
§ 168, this statement appears: "The true test of an 'indepcmdent con- 
tractor' would seem to be, that he renders thc service in the course of 
an  independent occupation, representing the will of his employer only 
as  to the result of his work, and not as to the means by which i t  is 
accoinplished." In  27 Am. Jur., Independent Contractors 2, the 
author states: "Examination of the definitions substantially adopted 
by most of the courts inalies i t  evident that  one of the basic elements 
of the independent contractor relationship is the fact tha t  the con- 
tractor has an independent business OT occupation." Whether the per- 
son employed "is engaged in an independant business, calling, or oc- 
cupation," is recognized by this Court as a significant factor in de- 
termining n-hether the relationship is that  of "independent contractor." 
Hayes v .  Elon College, supra. Also, see Reqtatment, Agency, § 220 
(2) ( h ) .  

Sunmer was twenty years of age  lien he became route carrier for 
the Publishing Company. Hi5 distinctive prior occupation TTas tha t  
of brakeman on the Soilthern Railwqy. Although "cut off" by the 
railroad during the wl~ole time he was working " ~ ~ i t h  the paper," he 
retained his seniority "with the Union and with the Railroad." He  was 
"just temporarily off and subject to being called back" and later was 
called back. 

Whatever title Sumner may have acquired in the newspaper when 
delivered to  him by the Publishing Company, "he tons bound b y  con- 
tract to sell and deliver the papers promptly to a list o f  subscribers 
which was the property o f  the (Publishing Company)  and to repeat 
the process daily." Journal Pub. CO,  v .  State Unemploynzent Comp. 
C'om'n. (Or.), 155 P. 2d 570. Indeed he was subject to penalty ( see 
paragraph b) if he failed to  do so. The agreements recognized that  the 
route and the list of subscribers belonged to the Publishing Company. 
Hann v. Tiwzes-Dispatch Pub. Co. (Va . ) ,  184 S.E. 183. The Publishing 
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Company delivered to Sumner the list of subscribers when he became 
the carrier on its route. When the agreements were terminated, he was 
obligated to surrender the route and (current) list of subscribers to 
the Publishing Company and had no further interest of any kind 
therein. 

When and how Sumner was to perform his obligations to the Pub- 
lishing Company mere fixed in large measure by the terms of the agree- 
ments. Delivery in a manner "satisfactory to subscribers" (as pro- 
vided in paragraph 1 )  was required. It would seem the Publ~shing 
Company had the legal right to require tha t  Sumner meet any reason- 
able request of a subscriber with reference to  the manner in which 11e 
delivered the newspaper. AIoreover, the possible variations in respect 
of the manner in which a newspaper might be delivered to the resi- 
dence of a subscriber are somewhat limited. De  ,410naco v. Xenton 
(N.J . ) ,  113 A. 2d 782. 

The Publishing Company had the legal right to terminate the agre+- 
ments (1) instanter for contract violation, and (2 )  for any reason 
satisfactory to i t  "upon 15 days' notice in writing." ,4s stated by 
Schenck, J., in Lassiter v. Cline, 222 S .C.  271, 274, 22 S.E. 2d 558: 
'(Certainly the 'right to  fire' is one of the most effective niethods of 
control . . ." If Sumner failed to comply with whatever instructions 
the Publishing Company might give as to tlie method and minner of 
delivering the papers he would thereby risk termination of his agree- 
ment's as route carrier. 

It is noted tha t  the services Sumner mas required to  render we1.e 
routine in nature, requiring diligence and responsibility rather than 
discretion and skill. Ordinarily, the day by day sale and delivery of 
newspapers under a cancellable agreement of indefinite duration may 
not be considered "a specific job under contract" within tlie meaning 
of that  phrase when used in defining an independent contractor. 

The fact tha t  Sumner had authority to select and hire and did select 
and hire a helper is not determinative. Evans v. Lumber Co., 174 K.C. 
31, 93 S.E. 430; Lassiter v. Cline, supra. Clark, C.J., in Evans v. Lum- 
ber Co., supra, said: "It is said in 14 R.C.L., 72, that i t  is idle and vain 
to assert that  an employee is an independent contractor because he 112s 
the sole right to  hire and discharge his help when his own employer 
has the unquestioned right to terminate the contractor's eiiiployneilt 
a t  will." 

Decisions (conflicting) in other jurisdictions, bearing upon the ques- 
tion here presented, are discussed in 53 A.L.R. 2d 183, in an anno- 
tation entitled "Route driver or salesman as independent contractor 
or employee of merchandise producer or processor, for purposes of re- 
spondeat superior doctrine." 
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The Publishing Company stresses our decision in Creswell v. Pub- 
lishing Co., 204 N.C. 380, 168 S.E. 408, in which this Court held a 
fourteen-year old newsboy who made street sales under the arrange- 
mext therein stated was not an '(employee" within the definition set 
forth in our Workmen's Compensation Act. Suffice to say, whether 
Sumner was an employee within the meaning of the Workmen's Com- 
pensation Act is not presented or decided. 

Decision here is based upon our conc!usion that  the evidence, when 
considered in the light most favorable to plaintiff, is sufficient to sup- 
port a finding tha t  Sumner, when engaged in  delivering the Publishing 
Cowzpany's newspapers to subscm'bcrs, was acting as the Publishing 
Company's agent and in furtherance of its business. Hence, the judg- 
ment of involuntary nonsuit is reversed. 

Reversed. 

J. BENTON THONAS, CRAWFORD L. THOMAS AND INA THOMAS LENTZ 
I'AULSTOK v. HAROLD STANLEY THOMAS. 

(Filed 1 February 1963.) 

1. Wills 4 s  

As a general rule, a devise in remainder to the child or children of 
the life tenant does not include a child adopted by the life tenant unless 
i t  appears from the instrument itself or the attendant circumsltances 
that  testator meant to include adopted children within the class. 

2. Wills s 27- 
The rule that  a will speaks a s  of the time of testator's death relates 

to the subject matter of disposition only, and the persons who are to take 
under the will a re  to be determined in accordance with the intent of 
testator as  ascertained from the language of the instrument considered 
in the light of the conditions and circu~nstances existing a t  the time the 
will was made. 

8. Wills 9 4% Adopted child does not  t ake  as member of class when 
there is  nothing to indicate t h a t  testator so intended. 

Testator devised the property in question to his son for  life, remainder 
to the son's children, with contingent reniainder orer in the event the son 
died without surviving child or children. At the time the will was exe- 
cuted the son was married but childless and there was no statute pro- 
viding for inheritance by a n  adopted child from the ancestor of the 
adoptive parent. After the death of testator the soil adopted a child. 
I i c ld :  The adopted child does not take the remainder, there being nothing 
to indicate that testator imtended that  a child adopted by his son should 
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take. G.S. 48-23 is not applicable, there being a distinction between the 
right of an adopted child to rake by devise and such riglit to take by 
inheritance. 

HIGGISS, J., dissenting. 
PARKER, J., joins in dissent. 

APPEAL by defendant from C a w ,  J., March Term 1962 of HOKE. 
This is a civil action instituted pursuant to the prov~sions of our 

Declaratory Judgment Act, G.S. 1-253, e t  seq., to determine the rights 
of the parties to the action under the provision. of the last ~ 1 1 1  and 
testament of James C. Thomas, deceased, who died in 1926. 

James C. Thoma. left surviving him four children, vzz., William 
RIarsllall Thornas, J. Benton Thomas, Crawford L. Tliomas. and Ina 
Thomas Lentz Paulston. 

The testator, James C. Thomas, devised tn-o farms, one consiqting of 
52 acres and the other 142 acres, bot!i in Hoke County Koi th Caro- 
h a ,  to 111s son, IYilliam 3larshall Tholnas, "for him to  have t!le use of 
the same during his natural life, and then to his wife Agnes Thomas, 
for her to have the use of sninc during her natural life, if she bliould 
survive her husband, and then I give and c1evi.e said lands in fee 
simple to the children of nly sald son living a t  the time of his death 
and to such children of any decea~ed child of his as may he living a t  
the time of his death, the grandcli~ldren to tnlie such shares as their 
deceased parent n-ould have taken if living a t  the time of the death 
of my said son, and if there should be no such children or granclchil- 
dren, then said lands are to go in fee siniple to the brothers and sister 
of my said son, those of the half blood to take equally with those of 
the whole blood " " "." 

The following facts mere stipulated: Tha t  on 19 M a y  1949, TTTilliam 
RIarshall Thomas arid wife, Agnes Thoma., adopted for life Harold 
Stanley Thonias, n.110 mas 19 years of age a t  the time of the adoption; 
tha t  Agnes Thomas, wife of W~ll iam Marqhall Thomas, died inteqtate 
on 7 June 1938, leaving surviving her husband, William Marshall 
Thomas, and her adopted son, Harold Stanley Tliomns; tha t  William 
Marshall Thomas died 2 May 1961; that  there were no natural cliil- 
dren born of the marriage of William RInrshall Thomas and Agnes 
Thonias, and tha t  Harold Stanley Thonlas was the only adopted child. 

The court below held tha t  J. Benton Thonias, Crawford L. Thomas, 
and Ina Thornas Lentz Paulston, the natural children of ,Jaines C. 
Thonias, deceased, and the surviving brothers and sister of TT'illiam 
Marshall Thomas, deceased, are the owners as tenants in common of 
the real property devised in Item 2 of the last will and testament of 
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James C. Thomas, and tha t  the defendant Harold Stanley Thomas has 
no right, title or interest therein. 

Judgment mas entered accordingly and the defendant appeals, as- 
signing error. 

Hostetler & McATeiL1; Seawall & Harrell for plaintiffs. 
Simons & Simons; C'lark ti2 Braswell for defendant. 

DENNY, C.J. The question for determination of this appeal is 
simply this: Where a testator devises real property to a son for life 
and then to the children of said son living a t  the time of his death, 
does a child adopted by the son after the death of the tebtntor, t,alie 
as  though he had been a natural born child of the son? 

If tlie question here were one of inheritance we think G.S. 48-23 
would give us the answer. This statutc in pertinent part  provides: 
"The final order forthwith shall establish the relationship of parent 
and child between the petitioners and child, and, from the date of the 
signing of the final order of adoption, the child shall be entitled to 
inherit real and personal property by, through, and from the adoptive 
parents in accordance with the statutes of descent and distribution. An 
adopted child shall have the same legal status, including all legal 
rights and obligalions of any kind whstsoever, as he would have had 
if he were born the legitimate child of the adoptive parent or parents 
a t  the date of the signing of the final order of adoption, except tha t  
tlie age of tlie child sliall be computed from the date of his actual 
birth." 

However, tlie courts in most jurisdictions still make a distinction 
between devises and inheritances with respect to  the right of an adopt- 
ed child, even though all distinctions betn-een natural born and 
adopted children have been abolished by statute. 

I n  the case of Smyth  v. XcKissick,  222 N.C. 644, 24 S.E. 2d 621, this 
Court held t h t  a child adopted after the effective date of a trust in- 
denture, could not take thereunder, The Court said: "The general rule 
is tha t  the vord  'child,' standing alone. when used in a deed as re- 
ferring to those to take in succession, does not include the adopted 
child of another, unless i t  appears from the instrument itself or at-  
tendant circumstances tha t  i t  n7as so intended. There is nothing in tlie 
language of the trust indentures here to indicate tha t  the testator in- 
tended to include any others than those of his blood, and there were no 
extraneous circumstances, existing a t  the time of or before the exe- 
cution of tlie trust indentures, which would lend color to the suggestion 
that  an adoption by Thomas Sinyth was anticipated or conteiuplnted." 
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Likewise, we pointed out in tlie case of Bradford v. Johnson, 237 
N.C. 572, 75 S.E. 2d 632, tha t  a test:tinentary provision for a child or 
children of a named person, a child adopted by sucli person after the 
testator's death does not take. Among the authorities from other juris- 
dictions in accord with this view, TW cite the followng: Jforgnn V .  

Keefe, 133 Conn. 234, 63 A 2d 148; Comer v. Comer, 195 Gn. 79, 23 
S.E. 2d 420, 144 A.L.R. 664; Everr'tt v. LaSpeyre. 193 Ga. 377, 24 S.E. 
2d 381; Belfield v. Findlay, 389 Ill. 526, 60 K.E. 2cl 403; Orme v. 
Northern Trust Co., 29 Ill. App. 2d 75, 172 N.E. 2d 413; Pezrce v. 
Farmers State Bank, 222 Ind. 116, 31 N.E. 2cl 480; Casper v. IIelvie, 
83 Ind. Xpp. 166, 146 K.E. 123; Hufchzns v. Browne, 233 313's. 3 5 ,  
147 N.E. 899; I n  re Chapple's Estate,  338 Mich. 246, 61 N.K. Sd ::7; 
ilfelek v. Cumtors of Universzty of Jlissouri, 213 310. Xpp. 372. 230 
S.TT7. 614; Parker v. Carpenter, 77 N.H. 433, 93 A 935; I n  re Grahaln's 
Will, 73 N.'IT.S. 2d 210; 1 7 %  re Hall's Tt'zll, 127 N.Y.S. 2d 445; I n  ye Pea- 
body's Will, 17 RIisc. 2d 656, 183 N.Y.S. 2d 391; illbright v. ,1lbllg71t, 
116 Ohio St. 668, 157 N.E. 760; Central Tqust Po. v. I iar t ,  i 2  Ohio 
App. 450, 80 S.E. 2d 920; I n  re Tirare's Estate (1958 Okla.), 348 P 2d 
176; I n  re Puterbaugh's Estate , 261 Pa. 235, 10.1 A 601; 1 7 2  re Holton's 
Estute, 399 Pa. 241, 139 A 2d 883, 86 i1.L.R. 2d 1 ;  Cochran z'. Cochran, 
43 Tex. Civ App. 239, 93 S . T .  731; J lurphy v. Slaton, 134 Tes. 35, 273 
S.W. 2d 588; Truearc v. Black, 53 JTash. 2d 337, 333 P 2d 52; 1,zrhter 
v. Thzcrs, 139 Kiec. 481, 121 N.W. 153; SG h L.R. 2d a4nno: Adopted 
Child - Right% Under Will, page 58, et seq. 

The minority view, permittmg children adopted after the testntor's 
death to be included when the n-ord "children" is used to designate a 
class which is to  take under the will, is represented by tlie following 
cases: Dyer  v. Lane, 202 &4rlc. 371, 151 S.W. 2d 678; In re Stclufortl's 
Estate, 49 Cal. 2d 120, 313 P 2d 681; JIeek v. Ames, 177 Knn. 565, 280 
P 2d 937; Edmantls v. Tice (1958 I iy.) .  324 S.W. 2d 491; I n  re 
Patrtck's Will, 259 illinn. 193, 106 S.W. 2d 888. 

On the other hand, i t  seems to be the general rule tha t  nliere no 
language showing a contrary intent appears in a n.111, a child adopted 
either before or after the execution of the ~ 1 1 1 ,  but prior to the dcath 
of the testator, where the testator knew of the adoption in ample time 
to  have changed his will so as to exclude such rliild if he had so de- 
sired, such adopted cliild will be included in the n-ord "children" n-lien 
used to designate a class which is to take undcr the will. B~illock v. 
Bullock, 231 hT.C. 359, 111 S.E. 2d 837;  Trust Co. v. Green, 239 N.C. 
612, 80 S.E. 2d 771; Bradford v. Johnson, sliprn, and c ~ t e d  cases. 

I t  is further pointed out in Trust Co. v. Green, supra: "The dis- 
positive provisions of a will speak as  of the death of tlie testator. 
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G.S. 31-41; Trust Co. v. Waddell, 237 K.C. 342, 73 S.E. 2d 151; Fer- 
guson v. Ferguson, 225 K.C. 373, 35 S.E:. 2d 231; Smyth v. McKissick, 
supra. However, the fact tha t  a will speaks from the death of the 
testator, 'relates to the subject matter of disposition only, and does 
not in any manner interfere with the construction in regard to the 
objects of the gift.' Hines v. Mercer, 125 X.C. 71, 34 S.E. 106; Robbins 
v. Windley, 56 N.C. 286. Consequently, i t  is well settled in this juris- 
diction tha t  the intent of the testator if; to be ascertained, if possible, 
from a consideration of the language used by him, and 'the will is to 
be considered in the light of the conditions and circumstances existing 
a t  the time the will was made.' Trust Co, v. Waddell, supra; Trust 
Co. v. Schneider, 233 N.C. 446, 70 S.E. 2d 578; J n  re It7ill of Johnson, 
233 N.C. 570, 63 S.E. 2d 12; Cannon v. Cannon, 225 N.C. 611, 36 S.E. 
2d 17; Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 356; Scales v. Barring- 
er, 192 N.C. 94, 133 S.E. 410; Raines v .  Osbome, 184 N.C. 599, 114 
S.E. 849; Herring v. Wdliams, 153 N.C. 231, 69 S.E. 140." 

I n  the instant case, the defendant Harold Stanley Thomas was not 
born when the testator died. I n  fact, the testator executed his last 
will and testament on 13 March 1926 and died sometime later in that  
same year, 23 years before the defendant was adopted. hIoreover, a t  
the time the testator executed his will, an adopted child was incapable 
of inheriting from the ancestor of the adoptive parents. I n  fact, our 
first statute that  authorized an adopted child to take from and through 
the adoptive parents was not enacted until 1941, fifteen years after 
the death of the testator. Grimes v. Gnmes, 207 N.C. 778, 178 S.E. 
573; Plzillips v.  Phillips, 227 N.C. 438, 42 S.E. 2d 604; W~lson v. 
Anderson, 232 N.C. 212, 59 S.E. 2d 836. Consequently, a t  tlie time tlie 
testator executed his will, there was nothing in our statutes of descent 
and distribution or in our adoption laws, or in the will itself, as exe- 
cuted, to  indicate tha t  the testator had any idea tha t  in leaving real 
estate to his son for life, then in fee simple t o  his children living a t  his 
death, if any, would or could include any child except a child or 
children of the blood of the ancestor. 

I n  95 C.J.S., Wills, section 653, page 934, et  seq., it is said: "Ordi- 
narily, an  adopted child is not actually a child of the adopting parent, 
and does not come within the usual meaning of 'children,' as used in a 
will to designate beneficiaries. However, whether the term 'children' 
a s  so used in a will includes adopted children as well as children of tlie 
blood of the person designated depends on the intention of the testator, 
which must govern, and such intention is to be ascertained from the 
reading of the will, in the light of all the surrounding circumstances; 
i t  will not include an adopted child in the absence of circumstances 
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clearly showing tha t  the testator so intended, but an adopted child will 
be deemed included in the term when the intention of the testator is 
clear. 

"If the testator knows and approves of the adoption, as where the 
adoption occurs before the execution of the n7ill, or a considerable time 
before the death of the testator, after the execution of the will but 
prior to  tlie testator's death, or before or after the execution of the will, 
but prior t o  the death of the testator, an adopted child will be in- 
cluded in tlie word 'children.' An adoption after the testator's death, 
there being no indication that  the testator knew tha t  the adoption was 
contemplated, indicates tha t  the adoped child was not intended t o  be 
included. * * "" 

Likewise, in 57 Am. Jur., M7ills, section 1365, page 901, e t  seq., we 
find the following statement: ( 'In the absence of a contrary context, 
i t  is generally held tha t  the word 'child' or 'children' as used in a will 
should not be construed as  including adopted children, especially 
where the adoption took place after the death of the testator or was 
for other reasons unknown to him, or the statutes relating to adoptions 
impose some restrictions on the rights of adoptees to inherit from or 
through their adopting parents; but where i t  is clear tha t  the testator 
intended tha t  the terms should include adopted children, tha t  intention 
will be respected. * * " Among the indicia which have been relied upon 
as showing that  a particular testator intended tha t  the tern? 'child' 
or 'children,' as used by him, should include adopted children are the 
circumstance tha t  the testator knew and approved of tlie adoption, 
and the effect of the applicable statutes relating to adoptions to  make 
an adopted child the equivalent of a legitimate natural child for pur- 
poses of succession." 

In  the case of Bel f ie ld  v. Findlay,  supra, Sarah Findlay executed a 
will in 1916. She died in 1930. She devised her real property to hcr son 
for life and on his death "the said land to go to his children, or if he 
leaves no children surviving him, then said land is to go to my daugh- 
ters." The son adopted a child, Selson Findlay, in 1939. The adopted 
child Tvas born in 1933. Upon the death of the adoptive parent in 1910, 
the identical question was raised that  is presented in the instant case. 
The Supreme Court of Illinois said: "Here, defendant, tlie adopted 
child, was not born until seventeen years after the execution of tlie will 
of Sarah Findlay and, we note again tha t  she died three years prior to 
defendant's birth and nine years before he was adopted. It follows 
that ,  under the law established by applicable decisions, defendant is 
not the owner of the property in controversy. Arthur Findlay, a t  his 
death, not having been survived by any child or children or other 
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lineal descendants, within the meaning of his mother's mill, the land 
devised by her became the property of plaintiffs, and title was proper- 
ly  quieted in them. Our conclusion is in accord with the great weight 
of authority. Indeed, 'It is almost universally agreed tha t  where a 
provision is made in a will for children of soine person other than the 
testator, an adopted child is presumed not to be included unless 
there is language in the will, or there are circumstances surrounding 
the testator a t  the time he made the will, which make i t  clew that  the 
adopted child was intended to be included.' 70 A.L.R. 621." 

The case of Headen v. Jackson, 255 N.C. 157, 120 S.E. 2d 598, has 
no bearing on the question presented on this appeal. The question 
there was one which involved the interpretation of our antilapse 
statute, G.S. 31-42.1, in light of the prc~visions of G.S. 48-23. 

Under the law in this jurisdiction, the plaintiffs, the brothers and 
sister of TT7illiam RIarshall Thomas, are the owners of the lands in- 
volved as  tenants in common, and the judgment entered below is 

Affirmed. 

HIGGINS, J., dissenting: The majority opinion correctly sunlmarizes 
the facts a s  disclosed by the record. At  the time James C. Thomas 
executed his will and a t  the time of his death - both in 1926 - the 
testator had three sons and one daughter. To  each of these children lie 
devised lands upon substantially identical terms and conditions. I n  
this controversy me are concerned only with the devise to T17illiam 
Marshall Thomas for life with remainder in fee, first to his children. 
After the life estate the remainder is provided for in the following 
words: "To the children of my said son living a t  the time of his death 
. . . and if there should be no such children . . . then to  go in fee simple 
to the brothers and sister of my said son." 

At  the time the mill was executed, XTilliam 1Iarshall Thomas n-as 
married to  Agnes Thomas. They mere childless. However, effective 
M a y  19, 1949, they adopted for life Harold Stanley Thomas. Agnes 
Thomas died in 1958 and William Marshall Thomas died in 1961, 
leaving the adopted son a s  the only child. 

The remainder given to the children was contingent for the reason 
tha t  the ultimate takers of the fee could not be linown until the son's 
death. "When there is uncertainty as to the person or persons wllo are 
to take, the uncertainty t o  be resolved in a particular way or ac- 
cording to conditions existing a t  a particular time in the future, the 
devise is contingent." Parker v. Parker, 232 K.C. 399, 113 S.E. 2d 899. 
The remaindermen must be determined by calling the roll a t  the time 
fixed in the will. Does the adopted son, Harold Stanley Thomas, have 
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the right to  answer a s  a surviving child of William Marshall Tliomas'? 
Tlie answer, decides this case. The  mlll, spealiing a s  of 1926, never- 
theless fixw 1961 as the  time to determine who are children of Wdliain 
hlarsliall Thomas. I n  1026 lie was married bu t  was n-ithout cliild, 
either born or  adopted. Tlic mill neither liimts nor qualifies the word 
"children." Therefore, illllat we not cieteril~lne ~ v h o  are children ac- 
cording to the  l:lw ~n effect a t  the time the  testator appointed for the  
deter~nin:~tloil? The inajority opinion says the tebtator did not mean 
adopted ciiilclren. If the  testator meant ciiildrcn by hilt11 and not by 
adoptlon, by a few simple words, he could hnve -o provided. His  
failure should not now be supplied by the Court. 

Effective July  1, 1953, "-in adopted child shnll have tlie same legal 
status, inc lud~ng all legal riglits and obligatlous of any l a d  wliat- 
soever a s  he would have had if he n cl c Imrn the lcgltllnate child of 
the  adoptive parents a t  the date of rlgnlng the final order of aclop- 
tion. . ." The  rights relate back to prior adopt~ons .  C ! ~ n p t ~ r  513, Scs- 
sion L a w ,  1935; Headcn  v. Jackson, 23.5 S . C .  137, 120 S.E. 2d 398; 
33 N. C.  Lam- Itcview. The argunient t h a t  nglitb of ntloptccl chldren 
involve only dewent and distribution in c x c  of ~ntc;t:wy 12 unsound. 
Tlie I a v  of adoption by specific t e n m  e s t ~ n d -  l o  anti includes all 
rights. S o  longer can the  adopted cllild i n l l e ~ ~ t  from hi,. nctunl p:lrent,-, 
nor they from him. B y  the adoption order tlie court takes the cliiId 
from one family, leaving behind his naine and all riglits, and places 
him in the  family of tlie adoptive parents, giving liiin thew name and 
all tlie riglits of a child. Nature provides for children by hlrt1-1. Realiz- 
ing the loss ~ v h e n  nature fails, tlle l a ~ v  authorizes the court, after very 
careful scrutiny, to  supply tlle loss by  i t s  order of adoption. 

Kltl iout  force in this case is the  argunicnt the tes t i tor  dlcl not know 
the lam of adoption might be changed to give a n  adopted cliild full 
fanlily status. h'eitlier d ~ d  he know to the contrary. A t  the date  of the  
will there were no children. There was a posiibility of a clilld by 
birth. Lllcewise there was a possibility of a c h ~ l d  by acloption. The 
testator selected the  date of his son's cIcat11 as the  time for the re- 
mainder to go to a child or children. On tha t  date the  law said Harold 
Stanley Thoinns xvas the  son of TTilliam Narshal l  Thonlas "for all 
purposes." If so, he took the  remainder. 

Of the  cases cited in support of the majority view tha t  a cl i~ld 
adopted after the  testator's death is not included in the  term "child," 
only those from Indiana,  Wisconsin and Kew Yorli appear to hnve been 
controlled by statutes similar to ours. The New Yorli s t a t d e  contains 
a qualifying phrase. 

On the other side, the  Supreme Court  of l I i n n e ~ o t a ,  In re 
Will, 259 Minn. 193, 106 N.W. 2d 888, had this to  say: "In this State 
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adopted children stand in the same position as biological children in 
all respects, including their right to inherit by laws of intestacy or 
under appropriate testamentary provisions. I3y such legal policy the 
terms 'children' and 'issue' are presumed to include both biological 
and adopted offspring. . . . We have come to realize tha t  i t  is not 
the biological act of begetting offspring--which is done even by ani- 
mals- . . . but the emotional and spiritual experience of living to- 
gether tha t  creates a family." See also 43 AIichignn Law Review, 703; 
In re Stanford's Estate,  49 Cal. 120, 315 P. 2d 681; D ~ e r  v. Lane, 202 
Ark. 371,151 S.W. 2d 678; Meek v. Ames,  177 Iian. 365, 280 P. 2d 957. 

Undoubtedly there is lack of uniforniity in the attitude of appellate 
courts towards adopted children. Some are inclined to take them by 
the hand; others by tlie seat of the pants. On occasion our own Court 
has been reluctant to  give full effect to what appears to nle to be the 
legislative intent in fixing the right. of adopted children. The amend- 
ments t o  the law following this Court's decisions furnish proof. See 
cases cited in both opinions in Headen, supra.  Also see 33 N.C. Law 
Review, there quoted. 

The reasons supporting the majority opmion in this cahe remind me 
of the defense n big, rough mountain boy offered n-hen c:illcd to answer 
an indictment for assault resulting in serious damage. He said he 
really liked the boy and didn't w m t  to hurt him, but wlien he saw 
tha t  neTv suit lie had a sudden urge to mess him up a little. 

A case apparently on all fours with thc one before us is Edmands  v. 
Tice (Ky.)  32-1: S.W. 2d 491. The testator died in 1896 aftcr devising 
lands to  his daughter for life with remainder to her children, if any. 
She adopted a child in 1928. The daughter died in 1934. The  court 
gave the remainder to  the adopted child, holding tha t  tlie adoption 
statute in effect a t  the time of the expiration of the life estate was 
controlling - not the statute in effect s t  the testator's death. 

I n  my view the will and the law appiicable thereto give Harold 
Stanley Thomas the land in controversy. Consequently I am unable to  
join in a court opinion tha t  takes i t  from him. 

PARKER, J., joins in dissent. 
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A. W. WIDESHOTJSE, JR., v. 
W. C. POW, JR., A A D  HOWARD DEAN HELMS. 

A N D  

A. W. ~TIDEESHOUSE, SR., TRADING AS TVIDI:NHOTJSE MOTORS v. 
TV. C. TOW, JR., a m  HOWARD DEAN HELMS. 

(Filed 1 February 1963.) 

1. Appeal a n d  Er ror  5 51- 
I n  determiniag the sufficiency of the eridence to sustain the lower 

court's denial of nonsuit, incompetent evidence admitted by the trial 
court, as  well a s  competent evidence, must be considered. 

2. Same- 
TT'hen a defendant offers evidence, the only 1n:'tion for judgment of 

nonsuit to be considered on appeal is that in,ide a t  the close of all the 
evidence. 

Evidence tending to show that plaintiffs' automobile collided with the 
re:lr of the automobile owned by one defendant after defendant's rehicle 
hnd entered the highway from a private driveway from plaintiffs' left 
and turned left, angling across the  highn-:IS. blocking both lanes, and 
that it  did so when plaintiff's vehicle was only some 200 feet away and 
trareling some sixty nliles per hour in a sixiy mile per hour sl)eed zone, 
is keld insufticient to show coutributvrg negligence as  a matter of law. 

4. Appeal and E r r o r  5 51- 
Where it  is held on appeal that  defendants' motions for judgment of 

nonsuit were properly overruled, but a new trial is awarded for error in 
the course of the trial, the Supreme Court will refrain fom discussing 
the eridence except to the extent necessary to show the reasons for the 
conclusions reached. 

5. Trial 5 4 2 -  

A verdict will be interpreted with reference to the pleadings, the evi- 
deuce, and the judge's charge. 

6. Automobiles 5 52- 
Where the uncontradicted evidence is  to the effect that the owner of 

an automobile was riding therein, such owner cannot be entitled to non- 
suit in a n  action to recover for the negligent operation of the car for 
failure of plaintiff's' evidence to show that the owner was the actual 
driver. 

7. Automobiles 5 46; Negligence 5 !2S- 

Where one party relies upon several acts or omissions of another as  
constituting actionable negligence, i t  is prejudicial error for the court 
to charge the jury conjunctively that  if it found such other party was 
guilty of negligence in all the respects relied upon it should answer the 
issue in the affirmative, since negligence in any one of the respects war- 
rants a n  affirmative answer if such negligence is a proximate cause of 
the injury. 
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8. Appeal and Error 5 45- 

Where error relating to one issue affects the answer to other issues, 
a new trial as  t o  all issi~es uus t  be awarded. 

9. Automobiles 5 46;  Negligcnre § 28- 

Where defendant introduces evidence a t  the trial that  tlie driver of 
plaintiffs' car was driving a t  escessire speed and contends that  such 
escessire speed made it  im]~ossible for the driver to n ~ o i d  collision afler 
he saw or should hare  seen the defendant's rehicle on the liighmay in 
front of him, an instruction on the issue of contributory negligence 
predicated 11pon the negligence of the driver of plaintiff's' car in failing 
to Beep a proper lookout, with only incidental reference to speed, must be 
held for prejudicial error in failing to esplain the law arising on the 
evidence as  required by G.S. 1-lbi).  

10. Appeal and Error 3 42- 
An erroneous instrument may not be held harmlcss under the rule of 

contextual construction when it  is apparent from the rec20rd that the jury 
was confused and did not understand the court's charge. 

APPEAL by defendants from Olive, J., March, 1962, Civil Term of 
Cabarrus. 

These two civil actions grow out of :I, collision that  occurred Sat- 
urday, M a y  14, 1960, about 8:05 p.ni.. in Union County, Sort11 Caro- 
lina, on U.S. Highway KO. 601, between a 1960 Chiysler Crown 1111- 

perial automobile owned by A. \I7. \T'idcnhouse, Sr., trading as 11-]den- 
house 11Iotors, and a 1939 Tudor Ford automobile orvned by defendant 
Yow. 

It mas stipulated that A. TT'. Widenhouse, Jr . ,  a t  the time of the 
collision, mas operating "the Chrysler autoniobile . . . as  the agent of 
A. W. Widenhouse, Sr., t /a Widenhouse Motors." 

I n  each action the plaintiff alleged: The Ford car was being oper- 
ated by defendant Helins as agent of and "in the iinniediate presence 
of and under the direction and supervjsion of" defendant Yow. EIelins 
drove the Ford from a private driveway directly into the path of the 
Imperial. The collision was proxin~atc>ly caused by the negligence of 
I-Ielms, "mhosc negligence is imputed to the defendant W. C. YOK, Jr," 
in tha t  Helms: (1) entered the public 11ighway from a private drive 
and failed t o  yield the right of way to the car approarliing on the 
public highway; (2)  failed to maintairi a proper lookout for cars upon 
the public higlirvay; and ( 3 )  failed to exercise due care for his orw 
safety and the safety of otllcrs trareling upon the public Ilighn-ay. 

TYidenhouse, Jr . ,  on account of personal injuries, nledical and 
hospital expenses and loss of time from his employment, prayed that  
hc recover damages in the amount of $10.000.00. 
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Widenhouse, Sr., on account of the alleged difference in value of his 
Imperial before and after the collis~on, prayed tha t  lie recover danictges 
in the amount of $4,250.00. 

I n  each action each defendant ansn-ered separately. Each admitted 
defcndant Yow mas the owner of the  Ford but  in all other respects 
denied the essential allegations of the complaints. Each pleaded con- 
tributory negligence and asserted a counterclain~. Each defendant al- 
leged the Ford, while proceeding on the liighw:iy, was struck from the  
rear by the  Imperial with such force tlie Ford was crushed and caught 
on fire. 

Each defendant alleged the collision TI-as proxnnately caused by the 
negligence of Widenhouse, J r . ,  whose negligence is imputed to Widen- 
house, dr., in tha t :  (a)  Widenhouse. J r . ,  operated the Imperial a t  
unlawful and excessive speed in violation of designated statutory pro- 
visions; (b)  he overtook and ran into the  rear of the Ford ~ ~ l l e n  both 
cars were proceeding in the same direction: ( c )  he failed to  keep a 
proper lookout, failed to keep the Impcrial under 1)ropcr control and 
failcci to exercise due care to avoid colliding with the Ford. 

I n  each action defendant Yom in his counterclaim prayed tha t  he 
recover, for the  damage to his Ford,  the  sum of $2,300.00; and in  each 
action Helins in his counterclaim prayed tha t  he recover, for painful, 
serious and permanent injuries, the  sum of $260,000.00. 

The pleadings of defendant Yom differ from the pleadings of clc- 
fendant H e l m  in this significant rebpect: I n  the  pleadings of de- 
fendant Yow therc is no admission or assertion as to  the identity of 
the  operator of his Ford.  Defendant Helms, in his pleadings, asserts 
positively t h a t  the Ford was owned and operated by defendant Yow 
and t h a t  lie (Helms) was riding as a passenger on the  back seat. 

I n  each action plaintiff filed a reply in which he denied the said 
allegations on which each defendant based his plea of contributory 
negligence and his counterclaini. I n  said replies plaintiffs did not 
refer to the allegation of defendant Helms, in conflict ~ i t h  plaintiffs' 
allegations, t h a t  defendant Yom was operating his Ford. 

By  consent the  t ~ v o  actions were consolidated for the  purpose of 
trial. Evidence was offered by plaintiff and by  defendants. The  evi- 
dence offered by defendants includes the  testiinonp of each defendant. 
Kothing identifies any portion of defendants' ez'idence as having been 
offered by a particular defendant. 

Ucontrctdicted evidence tended to show: The Imperial Lvas pro- 
ceeding north on U.S. Highway KO.  601, a t~vo-lane paved highway. 
The  Ford entered the higlnvay from a private drive which extended 
west from tlie highway to the home of defendant Helms. The weather 
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was clear. The pavement was diy.  The liigliway was straight. Approxi- 
mately one thousand feet south of the private drive there was a dip 
in the highway which hid from view an approaching vehicle. When the 
collision occurred, no other vehicles were approaching or involved. 

Plaintiffs' evidence tended to shom: Wlien Widenhouse, Jr . ,  first 
saw the Ford, i t  was on the private drive fiftecn feet m s t  of the 
pavement of the highway, proceeding east a t  a speed of 10-12 miles 
per hour, and the Imperial was then some 350 feet south of the private 
drive. When the Imperial was approximately 200 feet south of tlie 
private d r~ve ,  the Ford, continuing east a t  approximately the same 
speed, reached the west edge of the pavement. Instead of yielding the 
right of way in favor of the approaching Imperial, the Ford then pro- 
ceeded onto the highway, angling north towards the cast traffic lane 
and blocking portions of both traffic lanes. When the collision occurred, 
the lcft rear of the Ford had not crossed the center line but was in the 
west traffic lane. The right center of t h ~  Imperial struck the left rear of 
the Ford as M'idenhouse, Jr . ,  attempted to pass to the left of the Ford. 

The evidence of all defendants tended to show: The operator stopped 
the Ford upon reaching and before entering the highway. The occu- 
pants of tlie Ford looked but could see no car approaching from the 
south. The Ford was then driven onto the highway and was ~vliolly 
within the east traffic lane, proceeding straight north, when i t  was 
overtaken and struck from the rear by the Imperial. Each of the 
three occupants of the Ford testified hc did not see the Imperial a t  
any time prior to the collision. 

As indicated, the collision occurred north of the private drive. Esti- 
mates as to the distance from tlie private drive to  the point of colli- 
sion varied from 25-30 feet to 80-100 feet. 

J1711en the collision occurred, each driver lost control of the car he 
had been operating. IYidcnhouse, Jr . ,  was t l i r o ~ m  out of the Imperial. 
Thereafter, the Imperial came to rest, after striking various obstacles, 
on the ves t  side of the highway some 240 feet from the point of the 
collision. The Ford came to rest to  the east of the highway, "cross- 
ways of the ditch," some 100 feet from the point of collision. lJ7hen the 
Ford came t o  rest, it was on fire. Helms, unconscious, was seriously 
burned before he mias removed from t,he Ford. 

Eridence offered by plaintiffs, in accordance with their allegations, 
tended to shom Helms was operating the Ford. 

Defendants' witnesses who testified as t o  the identity of the oper- 
ator of the Ford mere the three occupants of the Ford, namely, de- 
fendant Yow and his brother, Dock Robert Yow, and Heln~s. De- 
fcndant Yow and his brother, Dock Robert Yow, testified Helms was 
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the operator. Thereafter, Helms testified defendant Yom n-as the 
operator. 

Each defendant, a t  the conclusion of all the evidence, moved for 
judgment of nonsuit and excepted to tlie court's denial thereof. 

The nine issues submitted, and the jury's a n w e i s  to issues 1-6, in- 
clusive, are as follows: 

"1. Were the plaintiff6 injured and damaged by the negligence 
of the defendant Howard Dean Helms, as alleged in the Com- 
plaint? ASSWER:  No. 

"2. RTere the plaintiffs injured and damaged by the negligence 
of the defendant TIT. C. Yow, Jr.? ,4NSTTTER: Yes. 

"3. Did the plaintiffs, by their own negligence, contribute to 
their injuries, as alleged in the Answer? -4XSWER: KO. 

"4. What  amount, if any, is the plaintiff A. W. Widenhouse, 
Sr. entitled t o  recover? ANSWER: Sone.  

"5. K h a t  amount, if any, is the plaintiff -4. W. ITidenhouse, 
Jr .  entitled to recover? ANSWER: $500.00. 

"6. K a s  the defendant Howard Dean Helms injured by the 
negligence of the plaintiffs, as alleged in his cross action? AN- 
SWER: No. 

"7. M7hat amount, if any, is the defendant Howard Dean Helms 
entitled to recover? ANSWER: 

"8. Was the defendant W. C. Yow, Jr .  damaged by the negli- 
gence of the plaintiff, as alleged in his cross action? ANSWER: 

"9. JTThat amount, if any, is the defendant entitled to recover 
for the damage to his automobile? ANSTT'ER: 1 ,  

Each defendant objected and excepted to the submission of issues 
Nos. 1, 2, 3, 4 and 5. 

The record shows: ' ( IT  WAS STIPULlZTED AYD AGREED by 
the defendant TV. C. Yow, Jr .  that  if the jury answered the first issue 
'Yes' tha t  the said Helms was operating the said automobile a t  the 
time with the permission of the occupant owner TV. C. Yon7, Jr.  as 
his agent." 

Defendant Yow, based on the answer, "No," to the first issue, 
tendered judgment tha t  plaintiffs have and recover nothing from him 
and tha t  they be taxed with the costs. The court refused to sign such 
judgment and defendant Yow excepted. 

After verdict and before judgment the court, allowing plaintiff's 
motions therefor, entered an order in each action permitting the plain- 
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tiff "to anlend liis complaint so as  to make i t  conformable to the evi- 
dence and the fact proved" and permitting a proposed amended com- 
plaint to be filed in the place and stead of tlie original complaint. 

I n  each amended complaint, the plaintiff alleged: 

"4. Tha t  on said date and a t  said time, the defendant ITT. C. 
'S'ow, Jr .  was the olvner of a 1939 Tudor Ford automobile, which 
:iiitornobile ~ v a s  being operated b y  the defendant W .  C. Yow, Jr., 
or by his agezt, the defendant Houard  Dean lielnzs, in the im- 
rnedlufc presence of the defendant TI7. P. Yow, Jr." (Our italics) 

I n  tlie Widenhouse, Sr., action, i t  was adjudged (1) that  the plain- 
tiff have and recover nothing of defendant YOW except tlie costs of the 
action, and (2) tha t  defendant I-Ieln3s have and recover nothing of 
plaintiff on his counterclaim. I n  the Widenhouse, Jr., action, i t  was 
adjudged (1) tha t  plaintiff have and recover of defendant Yow the 
sum of $500.00 and cocts, and (2) that, defendant Helms have and re- 
cover notliing on liis counterclaim. (Note: ?;either judgment refers to 
tlie plaintiff's action against Helms or to tlie counterclaim of defend- 
a n t  Y ow.) 

Each defendant esccpted, appealed and assigns errors. 

Hartsell, IIartselL R. d l ~ l l s  and E .  7". Bost, Jr., for plninti,q appellees. 
TPillia~ns, Tl'7llefod & Bogey for defendant appellant E'ow. 
Smith R' Gri,$n for defendant appellant I f e l m .  

BOBBITT, J. Each defendant assigns as error tlie denial of his 
motions for judgment of nonsuit. 

There was ample evidence to support a finding that,  as alleged bv 
plaintiff$, (1)  the negligent operation of the Ford b y  H e l ~ n s  proxi- 
mately caused the collision and (2) defendant Yow as omner-occu- 
pant of the Ford was liable for damages caused by the actionable 
negligence of Helms. Helms contends the e~ idence  offered by  plain- 
tiffs and admitted over his objections tending to show Helins was the 
operator. of tlie Ford was incompetent and should have been excluded. 
I l o ~ e w r ,  admitted evidence, nhether competent or incompetent, must 
be considered on n defendmt's motion for judgment of nonsuit. Kientz 
v. Carlton, 2-45 N.C. 236, 246, 96 S.E. 2d 14, and cases cited; Frazier v. 
Gas Co., 248 N.C. 539, 103 S.E. 2d 721. Be tha t  as it may, the compe- 
tent and positive te?timony of defendant Yow and his brother. Dock 
Robert YOK, identified Helnis as tlie operator of the Ford. JT7hen iz 

defendant offers evidence, the only motion for judgment of nonsuit to 
be considered is that iliatie a t  the closc of all the evidence. G.S. 1-183; 
Mzirrny v. Wyatt, 245 N.C. 123, 128, 92 S.E. 2d 541. 
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With rcferencc to the contention of each defendant tha t  plaintiffs 
were contr~butorily neghgent as a matter of law, i t  1s our opinion, and 
we so hold, t l i ~ t  tlie evidcncc, wlien taken in tlie llglit most f:tvorable 
to plaintlffs, does not establiyh plaintiffs' contributory negligence so 
clearly tha t  no other reasonable inference or conclusion may be drawn 
therefronl. L ) e ~ m ~ s  v. illbemark, 243 N.C. 221, 223, 90 Y.E. 2d 532. 

Defendants' motions for judgment of nonsuit were properly over- 
ruled. Since a new trlal is a ~ n r d e d ,  we refrain from discusqing tlie 
evidence presently before us except to the extent necessary to show 
the reasons for the conclusions reached. Xasotz v. Gzlllhin, 236 X.C. 
527, 330, 124 S.E. 2d 537, and cases cited. 

In tlie interpretation of the verdict, these legal principles must be 
kept in mind. It is well settled tha t  a verdict niust be interpreted ~ i t h  
reference to the pleadings, the evidence and the judge's charge. Guy 
v. Gould, 202 N.C. 727, 164 S.E. 120; Jernigan v. Jenzignn, 226 N.C. 
204, 37 S.E. 2d 493 ; R e d  v. Holden, 242 N.C. 408, 413, 88 S.E. 2d 125 ; 
Litafer  v. Bost, 247 N.C. 298, 306, 101 S.E. 2d 31; Gunter v. TT'znders, 
253 K.C. 782, 785, 117 S.E. 2d 787. 

With reference to the first issue, the court instructed the jury the 
burden of proof mas on plaintiffs to establish by the greater weiglit 
of tlie evidence tha t  the negligent operation of tlie Ford by Helms 
proximately caused the collision and plaint~ffu' damages; and if tliey 
fouild flom tlie evidence and by its greater ~ ~ e l g l i t  that  the negligmr, 
operation of the Ford prox~mntely caused the collision but failed to 
find from the evidence and by its greater weiglit tha t  Helms n-as the 
operator thereof, tlie jury should ansn-er the first isyue "KO." 

The court instructed the jury tliey would concider the second i ~ s u c  
only if  they nnsn-cred the first issue '(No." If they ansn-ered the firkt 
issue "So," the judge instructed the jury they should ansn el- t l ~ e  
second issue "Yes" if the plaintiffs had satisfied tlieni from the eri- 
dence and hy its greater n-eight tha t  the negligent operation of the 
Ford by  the drrver thereof (without identifying any particular person 
as the driver) proximately caused the collision and plaintiff.' dam- 
ages. 

When tlie jury, by ansn-ering the second issue "Yes," found that  
the negligent operation of the Ford by the drlver thereof proximately 
caused the collision and plaintiffs' damages, i t  seems clear the jury 
answered the first issue "KO" solcly because i t  failed to find that  
Helins was the operator of the Ford. 

The court submitted the case t o  the jury as zf the complaints had 
been amended prior t o  or during trial to set forth the allegations of 
the (subsequently filed) amended complaints. U7hen defendant Yow 
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was advised the case would be so submitted does not appear. Certainly 
he had notice thereof from the time the court settled the issues. There 
is no merit in the contention of defendant YOY that  he was entitled to 
judgment tha t  plaintiffs recover nothing from him on account of plain- 
tiff's failure to establish tha t  Helms (rt~tlier than defendant Yow) was 
the operator of the Ford. 

Defendant Yow assigns as error the orders permitting plaintiffs to  
file said amended complaints after verdict and before judgment. He  
contends that,  unlike the factual situation considered in Li taker  v. 
Bost ,  supra, the amendments changed the theory of plaintiffs' actions. 
Originally, he contends, plaintiffs alleged Helms was the operator of 
the Ford and he, defendant Yow, was liable as owner-occupant for 
Helms' negligence ; but under the af ter-verdict amendnlents plain- 
tiffs' actions are to recover on the ground he, defendant Yow, was the 
actual operator of the Ford. It is notcd: Whether defendant Yow or 
defendant Helms was operating the Ford is a matter of importance 
(1) in respect of their rights and liabilities inter  se and ( 2 )  in re- 
spect of what counterclaim(s), if any, are barred by the negligence 
(contributory negligence), if any, of the driver of the Ford. However, 
for reasons noted below, we need not determine whether the after- 
verdict amendments substantially changed the claims of plaintiffs 
within the meaning of G.S. 1-163 or whether defendant Yow mas 
otherwise prejudiced in respect of the after-verdict amendments. 

Defendant Helms excepted to and assigned as  error the following 
portion of the court's charge: 

"Now, the Court charges you as  a matter of law, if you come 
to this sixth issue, if you are satisfied from the evidence and by its 
greater weight tha t  the plaintiff Widenhouse, Jr . ,  was operating 
his automobile a t  more than 60 miles an hour on this highway, 
tha t  he did not keep a proper lookout, tha t  the Ford automobile 
was out on the highway, not just :approaching him but out in the 
highway before he ever saw it, or if he did see it, before he ever 
attempted to  slow down or pass, tha t  the whole left side of the 
highway was there open for him to plass on, and tha t  he mas negli- 
gent and tha t  such negligence was a proximate cause of injury 
to the defendant Helms, i t  would be your duty to answer the sixth 
issue YES; if you are not so satisfied, you would answer i t  SO." 

The quoted instruction was erroneous and prejudicial to defendant 
Helms in that its effect was to  require the jury to find plaintiffs guilty 
of all the acts of negligence detailed by the court in order to answer 
the sixth issue in favor of defendant Helms. Sndrews v. Sprott, 249 



N.C.] FALL T E R M ,  1962. 607 

N.C. 729, 107 S.E. 2d 560; Krider v. Martello, 232 N.C. 474, 113 S.E. 
2d 924. The instruction placed upon defendant Helms the burden of 
establishing (1) that  Widenhouse, Jr . ,  was operating his automobile 
a t  a speed in excess of sixty miles per hour, (2)  tha t  he did not keep 
a proper lookout, (3)  that  the Ford was out on the highway before he 
saw it or, if he had seen it, before he attempted to slow down or pass, 
and (4) tha t  the whole left side of the highn~ay was open for him to 
pass on. Paraphrasing the language of Higgins, J., in Andyews v. 

i* on Sprott, supra: Defendant Helms was entitled to have the jury pa:: 
the question whether the evidence showed the plaintiffs, i n  any of the 
particulars alleged, had breached a legal duty which they owed to de- 
fendant Helms, and if so, whether such breach proximately caused his 
injury and damage. 

It is noted: The first issue, which was answered in favor of Hclms, 
is in effect a contributory negligence issue in respect of HelmsJ counter- 
c l a i m ( ~ )  against plaintiffs. Hence, a new trial a s  to all issues between 
plaintiffs and Helms is awarded. 

With reference to  the third (contributory negligence) issue, the 
court, after reviewing contentions, instructed the jury as follows: 

'(Now, the Court instructs you as  a matter of law on the third 
issue, if  you come to  it, if you are satisfied froin the evidence 
and by its greater weight tha t  the plaintiff Widenhouse, Jr . ,  was 
operating his automobile on the highway without keeping a look- 
out as to whether an automobile was coming on the highway or 
not, or that,  seeing tlie automobile, tha t  he came on when he could 
have slowed down and stopped after he saw tha t  the autonlobile 
was out in the highway and kept coming a t  such bpeed and put 
on his brakes in such a manner tha t  he was injured and the auto- 
mobile in which he n-as riding was damaged, tha t  tha t  was negli- 
gence and that  such negligence was one of the proximate causes 
of the injury to himself and damage to the automobile, i t  would 
be your duty to  answer the third issue YES. If you are not so 
satisfied, you would answer i t  NO." 

Each defendant excepted to and assigns as error (1) the quoted 
excerpt and (2) " ( t ) h e  failure of tlie Court to  comply with the re- 
quirements of G.S. 1-180 in tha t  i t  failed to  explain and apply tha 
law relating to  speed for the jury's consideration on the issue of 
contributory negligence." 

The maximum speed limit on U.S. Highway No. 601 was 60 miles 
per hour. On direct examination Widenhouse, Jr., testified he was 
traveling ('about 60 miles an hour." On cross-examination he testified 
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he so advised the investigating patrolman; and in response to the 
patrolman's inquiry, "Weren't you going any faster?" stated he 
"couldn't possibly have been going over 70 ~niles an hour a t  the most." 
The patrolman testified he observed skid nlarks (black marks on the 
pavement) extending 210 feet south "from the point of impact." The 
patrolman also testified Widenhouse, Jr . ,  had stated to hin1 "that he 
could have been traveling from 60 to  70 miles an hour, tha t  he had 
been traveling tha t  fast previously don-n the road prior to tha t  time, 
but he couldn't say what speed he was running when the collision 
occurred." The foregoing testimony, when considered with evidence 
as  to the force of the impact, the daniage to  the cars and their course 
of travel after the collision, was sufficient t o  support a finding that  
Widenhouse, Jr . ,  was operating the Imperial a t  an unlawful and ex- 
cessive speed. 

Under the court's instruction, the third issue was to be considered 
by the jury only in the event the jury, by ansr~ering the first or second 
issue "Yes," had found the driver of the Ford guilty of actionable 
negligence in entering upon the highway from the private drive. 
Widenhouse, Jr . ,  testified he was 200 feet south of the private drive 
when the Ford entered the highway. Evidence offered by defendants 
tended to show the Imperial was not in sight when the Ford entered 
the highway. Defendants relied largely on their allegations and the 
evidence as to  the speed of the Imperial as a basis for their contention 
tha t  l17idenhouse, Jr . ,  was guilty of contributory negligence. Hence, 
whether the Imperial was traveling at, an unlawful and excessive speed 
and, if so, whether Widenhouse, Jr., after he saw or should have 
seen the Ford enter the highway from the private drive, was unable 
on account of such unlawful  and exctxsive speed to avoid striking the 
Ford, were material questions in the determination of the third issue. 
We are of opinion, and so decide, that  (the quoted instruction, although 
containing an incidental reference to  speed, did not sufficiently "de- 
clare and explain the law arising on the evidence given in the case" 
as  required by G.S. 1-180. For prejudicial error in this respect, de- 
fendants are entitled to a new trial. 

It is noted: Although the law and facts pertinent to the third and 
sixth issues mere substantially the s a v e ,  there was, as indicated above, 
a variance between the instructions given with reference thereto. 

Plaintiffs contend the charge when considered contextually is free 
from prejudicial error and tha t  the designated portions of the court's 
instructions, if erroneous, did not mislead or confuse the jury. \JThether 
caused by erroneous instructions or otherwise, i t  seems the jury was 
uncertain and confused. 
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It is noted tha t  the jury, after finding the Imperlal was damaged by 
the negligence of defendant Yow, answered the fourth issue T o n e . "  
The uncontradicted evidence was tha t  this 1960 Imperial, biggest of 
the Imperials and having 350 h.p., Iyas practically new, had been in 
use only t h r e ~  or four months and had been driven about three 
thousand miles; tha t  its reasonable market value before the collision 
was $5,200.00 or more and its reasonable market value after the colli- 
sion n-as $1,000.00; and that  i t  was not repaired but sold as junk. In -  
deed, a photograph offered in evidence by defendants shows the Im- 
perial was greatly and extensively damaged. 

It is noted further that,  when the jury first returned and presented 
the issues to the court, the court stated he could not accept the ver- 
dict. The record does not show the jury's answers. After further in- 
structions, the jury again deliberated and returned the verdict now ap- 
pearing in the record. Suffice to say, the incident tends to s h o ~  the jury 
was confused and had not understood the court's instructions. 

For the reasons stated, the verdict and judgn~ents are vacated and 
defendants are awarded a new trial. 

Ketv trial. 

RUTH OLSON SHAW v. THOMAS H. LEE, 
ADMINISTRATOR O F  T H E  EST.~TE O F  DAVID hf. SHaW, DECEASED. 

(Filed 1 February 1963.) 

1. Husband and Wife § 9- 
The common law rule thnt one spouse cannot sue the other for personal 

injuries negligently inflicted has been modified in this State so as  to 
permit such action. 

2. Same; Courts 5 20; Automobiles § 4 8 -  
Where the wife is injured in an accident occurring in a state which 

does not permit the wife to sue her husband or his estate for  tortious 
injury, the wife may not maintain a n  action in this State on such cause 
of action, since the lex loci controls, nor do our statutes alter this rule, 
since it  was not the legislatire intent that the statutes giving the xvife such 
right of action shonld apply to actions arising outside the borders of 
this State. G.S. 32-10.1. 

3. Same; Insurance 5 58- 

The Automobile Financial Responsibility Act cannot hare the effect 
of pernlitting the wife to sue her husband or his estate for tortious in- 
jnry resulting from an accident occurring in a state which does not 
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recognize such cause of action, since the existence of liability insurance 
cannot create a cause of action where none exists otherwise. 

APPEAL by plaintiff from Hobgood, J., June 1962 Civil Term of 
DURHAM. 

Plaintiff brings this action to  recover damages for injuries allegedly 
negligently inflicted. The complaint alleges: Plaintiff is a resident of 
North Carolina. On 31 August 1960 plaintiff m-as riding as the guest of 
her deceased husband, David ill. Shaw, in an automobile owned and 
operated by him. She was injured in a collision between the auton~obile 
and a truck in Thornburg, T'irginia. The collision was caused by the 
joint and concurrent negligence of her husband and the driver of the 
truck. 

Defendant demurred to the complaint for failure to state a cause 
of action for tha t  plaintiff, to  recover in North Carolina, nlust allege 
a right of action given in Virginia to recover for the injuries there sus- 
tained; T'irginia does not give a right of action to one spouse to re- 
cover damages from the other for injuries t o  the person negligently 
inflicted. The demurrer was sustained. 

Everett, Everett & Everett by Robinson 0. Everett for plainti,f ap- 
pellant. 

Spears & Spears for defendant appellee. 

RODMAN, J. We have in previous decisions held claimant's right 
t o  recover and the amount which may be recovered for personal injur- 
ies must be determined by the law of the state where the injuries mere 
sustained; if no right of action exists there, the injured party has none 
which can be enforced elsewhere. Doss v .  Sewell, 257 K.C. 404; Kixer 
v. Bowman, 256 N.C. 565, 124 S.E. 2d 543; Knight v .  Associated 
Transport, Inc., 255 N.C. 462, 122 S.E. 2d 64; Nix v .  English, 254 
N.C. 414, 119 S.E. 2d 220; McCombs v.  T~ucking  Co., 252 N.C. 699, 
114 S.E. 2d 683; Goode v. Barton, 238 N.C. 492, 78 S.E. 2d 398; 
Childress v .  Motor Lines, 235 N.C. 522, 70 S.E. 2d 558; Charnock v .  
Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126; Bogen v.  
Bogen, 219 N.C. 51, 12 S.E. 2d 649; Wise v .  Hollowell, 205 N.C. 286, 
171 S.E. 82; Young v.  Masci, 289 U.S. 253, 77 L. ed. 1158, 53 S. Ct. 599, 
88 A.L.R. 170; 11 -4m. Jur.  490; 15 C.J.S. 897. 

A t  common law one spouse could not sue the  other for personal in- 
juries negligently inflicted. Scholtens v .  Scholtens, 230 N.C. 149, 52 
S.E. 2d 350; Thompson v.  Thompson, 218 U.S. 611, 54 L. ed. 1180; 27 
Am. Jur.  183. 
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Our Legislature by statute modified the common law and permitted 
the wife to  sue the husband for injuries tortiously inflicted. Crowell V. 
Crowell, 180 N.C. 516, 103 S.E. 206; Roberts v. Roberts, 185 X.C. 566, 
118 S.E. 9 ;  Earle v. Earle, 198 N.C. 411, 151 S.E. 884; Alberts v. 
Alberts, 217 N.C. 443, 8 S.E. 2d 523. 

Virginia has also enacted statutes liberalizing the common law rules 
with respect to married women, but these statutes, as interpreted by 
the Supreme Court of Appeals of Virginia, do not go so far as to per- 
mit a married woman to sue her husband for injuries negligently in- 
flicted. The Virginia statutes were examined a t  length to determine this 
specific question in Keister's Adm'r. v. Keister's Ex'rs., 96 S.E. 315, de- 
cided in 1915. The Court there held tha t  a wife could not sue her hus- 
band for personal injuries; therefore neither she nor her administrator 
could sue the personal representative of her husband. 

The Keister case has been recently cited by the Court of Appeals 
of Virginia as  the law of tha t  state a t  the present time. Furey v. 
Furey, 71 S.E. 2d 191 (1952) ; Vigilant Insurance C'o. v. Bennett ,  89 
S.E. 2d 69 (1955) ; Midlcifl v. Midki f l ,  113 S.E. 2d 873 (1960). We find 
no statute or decision subsequent to these dates which in our opinion 
reverses or modifies the conclusion reached in the Keister case. We are 
convinced if this action had been instituted in Virginia, plaintiff could 
not recover. 

For practical purposes the claim asserted by plaintiff is identical 
with the claim asserted in Howard v. Howard, 200 N.C. 574, 158 S.E. 
101, decided in 1931. There plaintiff was injured by the negligent 
operation of an automobile by her husband. The injuries were inflicted 
in New Jersey. New Jersey, adhering to  the common law, denied a 
wife the right to  sue her husband for injuries resulting from his negli- 
gence. This Court sustained a judgment of nonsuit, holding plaintiff 
could not recover here unless she had a right of action under the laws 
of New Jersey. 

Ten years after the Howard case was decided, ithis Court was called 
upon to determine whether a resident of Ohio, where the common law 
rule was in force, could recover in an action against her husband for in- 
juries negligently inflicted here. Applying the rule announced in the 
Howard case, this Court held plaintiff mas entitled to maintain her 
action. Bogen v. Bogen, 219 N.C. 51, 12 S.E. 2d 649. Three members 
of the Court dissented, expressing the opinion tha t  this Court ought 
to apply the law of Ohio where the parties mere domiciled. For more 
than twenty years the law as announced in the Howard and Bogen 
cases was accepted by the lawyers of this State as sound and logical. 

I n  1931 the highest appellate courts of three states, including North 
Carolina, passed on the right of a wife .to recover in the state of her 
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residence damages resulting from tlie negligent operation of a motor 
vehicle by her husband in another state. Tlie first of these cases was 
Buckeye v. Buckeye, 234 K.W. 342, decided by tlie Supreme Court of 
Wisconsin 13 January 1931. Plaintiff in tliat case was injured by de- 
fenda11t~'s negligence in Illinois. Plaintiff and defendant n~nrricd sub- 
sequent to the injury. They v w e  residents of Wisconsin wlien plaintiff 
was injured and when the suit Jyas begun. Wisconsin permitted a wife 
to  sue her husband for tort. Illinois did not and under the laws of 
Illinois the right of action which an unmarried person might liavr: 
for injuries negligently inflicted terinii~ated upon her marriage to thc 
tortfeasor. Plaintiff there insisted tliat the Illinois law could hare  no 
extraterritorial effect, and since she originally had a cause of action 
for tlie injuries sustained, she could enforce tha t  right in the c o u ~ t s  of 
Wisconsin. The Supreme Court of Wisconsin answercd tha t  contention 
in this language: "It is plaintiff's contention tliat the extinguishment 
of her cause of action in this case could only occur as a result of her 
loss of legal identity through marriage. From this it is contendcd that  
since, under the Wisconsin  la^^, she did not lose her legal identity by 
marriage, and since the l a ~ v  of Wisconsin governs with respect to tlie 
legal consequences of marriage in this relpect, the cause of action was 
not extinguished. This position invo l~es  the further contention tha t  
there is a valid distinction betn-een tthe situation presented here and 
that  presented by statute or rule in tlie state vliere the tort  was 
committed, specifically and intentionally directed to the extinguish- 
ment of causes of action. We have concluded that  plaintiff's con- 
tention is not sound. If, as seems clear, the law of Illinois, is to govern, 
both as to the creation and extent of defendant's liability, and if 
the liability so created is subject to  discharge or nlodification by the 
law of Illinois, we see no escape from the conclusion tliat plaintiff's 
cause of action has been wliolly extinguished by her marriage." 

Howard v. Howard. supra. was decided 1 April 1931. It makes no 
reference to the Buckeye case. It did not go as far as the decision in 
Buckeye. It merely held that  if no cause of action ever arose in the 
state where the asserted wrong was done no cause of action could be 
asserted here. 

Dawson v. L)awson, 138 So. 414, decided by the Supreme Court of 
Alabama in December 1931, is factually similar to tlie Howard case. 
There husband and wife, residents of Alabama, were traveling in 
Mississippi wlien the wife was injured by the negligence of the lius- 
band. Alabama, like North C6arolina, permitted a wife to sue her hus- 
band. Mississippi, like Virginia, held that  a wife had no cause of action 
for injuries to her person resulting from her husband's negligence. 
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Plaintiff in tliat case conceded t h a t  the  courts of llississippl had 
held tliat a n oman residing in hlississippi could not sue her liusband 
for injuric. inflicted in tha t  state bu t  contended t h a t  a n  Alabama w i e  
tortiously injured by her Alsbanln liusbnnd while in transit  tliiough 
hlisslsslppi could recover froin her husband for the  nrong thus clone 
her. Hence she algued die  liacl a right to lliaintain her action In A h -  
bariin. The Court  dlsposed of the content;on by quotmg fiom its previ- 
0113 cleri-!on in ; I lcr l )c l t i ia  C; S. I<. ('o. 21. ( nrrol!, 11 do 803: . 'The n hole 
argument 1s a t  fault. The  only t rue  doctrine is t ha t  each sovereignty, 
state or nation, has tlle exclusive poner  to finally determine and de- 
clare n ha t  ac t  or omissions in the  conduct of one to another-n lietlicr 
they be strangers, or sustain relation\ to  each otlier which tlle law 
recognizes, a s  parent and child, liusband and wife, master and servant, 
or tlie like-shall impose a liability in daniages for the conqequcnt 
injury, and the  courts of no other sovereignty can impute a damni- 
fying quality to a n  ac t  or onlission whicli afi"oldxl no cause of action 
where ~t transpired." The Supreine Court  of A'ilabama did not refer 
t o  the B u c k e y e  or I i o t ~ a r d  ca.es. 

Grny v. Grag, 171 A 308, 94 A 1, K. 1401, n-as decided by  the  SLI- 
preine Court  of S e w  Hanipsliire i11 1934. Tilcre the  m f c  n.as injured 
in Maine;  i t  adhered to tlie co~nnlon law. Sen .  Hn~npshire  permitted 
a m f e  to w e  her liusl~and. The Court  licld tha t  plaintiff could not re- 
cover as the  l e z  loci was controlling. 

I t  15 said in tlir :miiot~ition to (:rail v. Gmy, in 94 h L.R. 1411: 
'([I] t sccins t h a t  the conmlon-law rule tha t  the  spouses cannot sue 
each other is more than a prohibition against maintaining an  action, 
but  1.: a substantive iule vililch p r e v c n t ~  the creatlon of a cause of 
action a s  between the  spouses." The annotator correctly interpret,. tlie 
law as i t  has been declared hy our Court. 

Robinson  v. G a m e s .  331 S.V. 2tl 6 3 ,  ~ w s  decided by  tlie Supren~e 
Court of JIissouri ln FeJjruary 1960. Plaintiff in tha t  case subtaincd 
injuries as a result of her husband's negligent operation of his auto- 
niobile in New 3lesico. Plaintiff and her liusband were residents of 
Alissouri  liere re she sued the adinini-trator of her husband'.; estate. 
The Court was  called on to  a n s m r  t ~ o  questions: (1) W h a t  was the 
 la\^ of S e w  l l e s i co?  (2 )  If plaintiff lind no c a u s  of action in Kcw 
hlexico, could she nevertheless maintain her action in l l issouri? The 
Court held plaintiff had no right of action under the  l a w  of Kew 
Alexico. I n  answering the second question, i t  said the  Zen: loci was 
controlling, thereby prohibiting a recovery in l l issouri .  

Other cases discussing the  right of a n-ife to sue her husband for 
injuries tortlously inflicted in a state otlier than the  domicile of the 
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parties are collected in 108 A.L.R. 1126, 146 A.L.R. 703, and 22 -4.L.R. 
2d 1248. An examination of these cases will show the general ad- 
herence to  the rule of lex loci as  applied in Howard v. Howard, supra. 

Kotwithstanding the enormous preponderance of authority sup- 
porting the conclusion reached in Houurd v. Howard, plaintiff seeks 
a different result. She assigns two reasons to support her position: (1) 
The rule which  prohibit*^ interspousal suits is founded on the legal 
myth of unity of person promulgated to promote domestic felicity. 
This can best be accomplished by applying domiciliary law. (2)  Plain- 
tiff has been accorded the right to recover by statute enacted by our 
Legislature subsequent to the decision in the Howard case. 

True, as  plaintiff says, some courts hold the  common law rule is a 
mere prohibition against suit during the marital relationship, termi- 
nating when tha t  relationship ends. This is the view adopted by the 
Supreme Court of Pennsylvania. It said, in Johnson v. Peoples First 
Nat.  Bank & Trust Co., 145 A 2d 716: "The shackles with which the 
common law fiction bound a wife no longer exist. The public policy of 
prevention of marital discord alone can furnish no rational justifi- 
cation for a wife's disability to sue her husband for a tort  during 
coverture: such policy is directed to procedure, rather than sub- 
stance. . .Danger to  marital happiness and harmony arises not from 
the existence of a cause of action arising from the tort, but rather from 
its enforcement." Hence i t  held tha t  when a marriage relationship was 
terminated by death of the husband the wife could maintain an action 
against his personal representative for injuries negligently inflicted. 
H a d  plaintiff's injuries been inflicted in Pennsylvania rather than 
Virginia, we would, as  stated in the Howard case, apply the Pennsyl- 
vania Iaw and permit her to recover against her husband's personal 
representative. But  the law of Virginia is contrary to  the law of 
Pennsylvania. The Court said in Keister's Adrn'r. v. Keister's Ex'cr., 
supra: "The further question is raised in the instant case whether, 
if there was a right of action aforesaid in the wife, i t  survived against 
the personal representative of the husband. In  view of our conclusion 
tha t  there was no such right of action in the wife, the funther question 
mentioned does not arise in the case before us, and hence we do 
not deal with i t  in this opinion." 

Plaintiff also calls our attention to  the case of Haurnschild v. Con- 
tinental Casualty Co., 95 N.W. 2d 814, decided by the Supreme Court 
of Wisconsin in April 1959. These are the facts of t h a t  case: Plaintiff 
and Leroy Gleason, a defendant, were married in Wisconsin in Novem- 
ber 1936. They lived together as man and wife until March 1957. I n  
December 1956 plaintiff sustained injuries resulting from the negli- 
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gent operation of a motor vehicle by defendant Gleason. The acci- 
dent occurred in California where a wife could not sue her husband in 
tort. The marriage was annulled in March 1958. Suit was in Wisconsin, 
which allowed the wife to sue her husband in tort. The Court stated 
the question for decision in this language: "Which law controls, tha t  
of the state of the forum, the state of the place of wrong, or the state 
of domicile?" 

Prior to 1959 the Supreme Court of Wisconsin had, in a number of 
cases including Buckeye v. Buckeye, supra, applied the lex loci. Haum- 
schild v. Continental Casualty Co., supra, expressly overruled the 
Buckeye and similar cases and held the law applicable in interspousal 
suits was the law of the domicile. It based its conclusion on Emery v. 
Emery, 45 Cal. 2d 421, 289 P 2d 218; Koplik v. C. P. Trucking COI-p., 
141 A 2d 34; Pittman v. Deiter, 10 Pa .  Dist. & Co. R.  2d 360; and 
articles appearing in several law review,  especially an article en- 
titled "Interspousal Liability for Automobile Accidents in the Con- 
flict of Laws: Law and Reason Versus the Restatement," 15 Cni- 
versity of Pittsburgh Law Review 397. The Court announced its con- 
clusion in this language: "We are convinced that, from both the stand- 
point of public policy and logic, the proper solution of the conflict of 
laws problem, in cases similar to  the instant action, is to hold tha t  the 
law of the domicile is the one tha t  ought to be applied in determining 
any issue of incapacity to sue based upon family relationship." 

On the same day the Supreme Court of TVisconsin announced its 
decision in Haunzschild v. Continental Casualty Co., supra, i t  handed 
down a per curiam opinion, Bodenhagen v. Farnzers Mutual Insu~ance  
Co., 95 N.W. 2d 822. It there said the rule denying the wife tlie right 
to  sue was not based on the immunity of the husband but was a 
declaration tha t  no right ever arose because of the tort. Nonetheless, 
i t  adhered to the rule announced in the Naz~rnschild case and applied 
the law of the domicile rather than the lex loci. 

We have given thoughtful consideration to the cases and articles 
to  which plaintiff, in her well prepared brief, called our attention. In  
our view i t  is not a question of tlie capacity of the spouse to sue but 
a question of whether the spouse ever had any cause of action. 

We approve the reason given by the Supreme Court of hIissouri 
in Robinson v. Gaines, supra, for adhering to our prior decisions. It 
said: "Plaintiff would have us apply the lex domicilii of the family 
and disregard our statutory provisions for and decisions applying 
the substantive law of the lex loci. This is not justified by our re- 
search of the law of New Mexico or the law as declared by our Gen- 
eral Assembly or applicable court decisions. Any modification of the 
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New Mexico substantive law under factual situations similar to tlie 
instant record sliould be left for determination by the Legda ture  or 
Supreiile Court of New AIexico." The only amendment we ~ o u l d  nlake 
t o  the foregoing statement would be to substitute S'irginia for Kenr 
hlexico. 

Plaintiff's second position is tha t  our statutory law necossitatee a 
result opposite to the conclusion reached in Howard v. Howrrrd, supra. 
Slie says ( a )  our financial responsibility act affords her protection. 
The answer to  this is, we think, cloarly and concisely stated in 
T'illaret v. Tiillaret, 169 F 2d G77, quoted with approval by the Su- 
preme Court of Tennessee in Prince v. Prince, 326 S.W. 2d 908: "The 
existence of liability insurance ought not to create a cause of action 
where none exists otherwise. A policy of such insurance protects 
against claims legally asserted, but i t  does not itself produce liability." 

The other statute on which plaintiff relies is c. 263 S.L. 1931, now 
G.S. 52-10.1, saying: "A husband and wife have a cause of action 
against each other to recover damager sustained t o  their person or 
property as if they mere unmarried." 

This Court held, in Crowell v. Crowell, supra, and other cases de- 
cided prior to  the enactment of the General Statutes by the 1943 
Legislature, tha t  a wife might sue her husband for injuries negligently 
inflicted. The conclusions reached in those cases were based on holdings 
tha t  our statutes had so modified the coininon  la^^ tha t  a wife n igh t  sue 
her husband. After the statutes as codified and revised were sub- 
mitted t o  and approved by the General Assembly of 1943, this Court 
held the language was not sufficient to authorize a husband to sue his 
wife for injuries resulting from her negligence. Scholtens v. Scholtens, 
230 K.C. 149, 52 S.E. 2d 350. The Legislature a t  the next session enact- 
ed the quoted statute. It is, we think, reasonably apparent the enact- 
ment was intended to change for the future the result reached in 
Scholtens v. Scholtens, supra. 29 N.C. Law Rev. 339. The Legislature 
did not intend to extend its enactments beyond our borders and 
create in a spouse a right of action against the other for acts done be- 
yond tlie borders of North Carolina. 

The reasoning supporting the conclusions reached in Howard v. 
Howard, supra, and Bogen v. Bogen, szipra, is, vie think, sound. To  
depart froni t h ~  principles on which those cases were based will open 
the door to a multitude of clainls founded on the assertion tha t  the law 
of tlie lez donlicilii is more equitable and just than the lex loci- 
justifying the application of our substantive lam instead of the lex 
loci. K e  do not deem i t  wise to voyage into such an uncharted sea, 
leaving behind well established conflict of laws rules. 

Affirmed. 
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R. S. CHAPPELL, JET MILLER, C. N. CHAPPELL, RALPH WOOD, D. T. 
WHITEHURST, TV. T,  NIIIGETT, CHARLIE TTILSOS, A. L. ATDLETT 
 as^ F R h N i  SPESCE, v. G .  H. TT'ISSLOTT, JR.,  A K D  WIFE, E W E  
TTTINSLOW. 

(Filed 1 February 1063.) 

1. Trial § 26- 
A complaint alleging that defendants were digging a canal and pro- 

posed to change the drainage on their land so as  to drain surface waters 
into the canal then being cut, with er-idence that  a wrongful diversion 
of water was being effected by the cutting of ditches perpendicular to 
the canal to drain into the canal, without controversy as  to defendants' 
right to cut the canal, held  not to warrant nonsuit for ~ a r i a n c e ,  there 
being no elenlent of surprise and the pleadings being liberally con- 
strued u i t h  a view to  rubstai~tiul justice between the lmrties. 

2. Pleadings 3 4- 
The relief is tletermined by the allegations and 

prayer for relief. 

3. Pleadings 24- 

Motion to amend after the beginning of t,rial is 
c r e t i ~ n  of the trial court and is not appealable. 

4. Appeal and  E r r o r  41- 

evidence and not the 

addressed to the dis- 

The exclusion of evidence relating to a subordinate matter which 
could not possibly affect the ultimate rights of the parties will not be 
held prejudicial. 

5. Appeal and  E r r o r  5 40- 

The findings of fact of the trial court which are supported by compe- 
tent er-idence are  binding on appeal even though there be competent evi- 
dence to the contrary. 

6. Evidence § 33- 
Persons who live and work in a locality of flat land with constant 

problems of drainage of surface waters may testify that the drainage 
of a n  additional specified acreage into a ditch would cause the ditch to 
overflow pcriorlically, and may testify as  to  the size of ditches and cul- 
verts which would be necessary to carry such additional drainage, the 
testinlong being testimony of common observers as  to the results of their 
observation. 

7. Appeal and  E r r o r  § 49- 

I11 a trial by tlie court under agreement of the parties it  will be pre- 
sumed that the court disregarded any incompetent evidence in making its 
finclings, there being nothing in tlie record to suggest that the court 
was in any TT-ay influenced in its tindings by incompetent evidence. 

8. Waters  and  Water  Courses § 1- 
Where the evidence discloses that the area was constantly subject to 

drainage problems, that  defendants were cutting ditches to divert sur- 
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face waters on their lands into a canal flowing by the lands of lower 
proprietors, and that  such additional w a t e ~ s  would cause a n  overflow of 
such ditch in each recurring heavy rain, rendering plaintillk' plumbing 
facilities useless and creating a hazard to health, defendants may be re- 
strained from opening such ditches, even prior to the occurrence of act- 
ual injury, injunction being a prevent i~e  remedy. 

9. Injunctions § 14- 
Where the court properly enters a restraining order against defend- 

ants, provision of the order that  the injunction should terminate if de- 
fendants took specified action which would obviate injury to plaintiffs, 
is held not subject to objection on the part  of defendants, since such 
provision is inserted for  defendants' benefit and they are  not compelled to 
comply. 

APPEAL by defendants from Morris, J. January 1962 Term of PAS- 
QUOTANK. 

Action by plaintiffs to restrain defendants, adjoining landowners, 
from collecting surface water and dischwging i t  upon the property of 
plaintiffs. 

The following facts are not in dispute: 
Plaintiffs and defendants own property on the west side of IT. S. 

Highway No. 17, north of the Foremin-Bundy Road, about three 
miles south of Elizabeth City. U. S. Highway No. 17 (hereinafter 
called Highway) extends southwesterly from Elizabeth City. Ilow- 
ever, i t  is referred to as  running generally north and south. South of 
the plaintiffs' property the Foreman-Buncly Road (hereinafter called 
Road) intersects the Highway from the west. Prior to  1924, when i t  
was widened and paved, the Highway was known as  the "Old Desert 
Road." In  1924, the old ditch which had run along the western edge of 
the Desert Road was filled and a new one, approximately three feet 
deep, four to eight feet wide a t  the top, and two to four feet wide a t  
the bottom, was left to drain the Highway.This ditch constitutes the 
eastern property line of all the parties and is the eastern line of plain- 
tiffs' yards. 

The State Highway Commission clain~s a right-of-way of fifty feet 
on each side of the center of the Highway but i t  has no recorded 
right-of-way. The primary purpose of this ditch is to  drain the High- 
way but, according to  the testimony of its district engineer, the Com- 
mission does not claim the ditch. It has not serviced i t  either north or 
south of the Road nor has i t  prevented other people from servicing it. 
Plaintiffs' homes are located from twenty-five to  sixty feet from this 
highway ditch and about forty-five feet from the right of-way. It is 
about thirty-six feet from the center of the Highway to  the yards of 
the  plaintiffs. 
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Plaintiff Whitehurst lives in the nor thr~est  corner of the inter- 
section of the Road and the Highway; the other plaintiffs have 
residences north of Whitehurslt; and the defendants' property is north 
of the plaintiffs, 1,740 feet from tlie Road. A driveway gives each 
plaintiff access to the Highway and under each driveway is a culvert 
in the highway ditch. 

Parallel t o  the Road, on the south side, is a canal ~vhich turns a t  the 
Highway and runs southwardly with i t  on the west side for approxi- 
mately three hundred feet before i t  goes through a culvert under the 
Highway south of a truck stop and 4,740 to 5,240 feet south of de- 
fendants' south property line. It then continues over a half a mile be- 
fore emptying into a swamp. The ditch on the west side of the High- 
way north of the Road connects with the canal south of the n o a d  
through a culvert installed by the Highway Commission. 

I n  1956, defendants purchased the south portion of the old Foreman 
Dairy Farm from J .  TT7. Foreman. It is a tract of approximately 320 
acres. The surface water from this land which ~ ~ e n t  into the highway 
ditch flowed both north and south. Tha t  which went south flowed past 
the lands of the plaintiffs through their culverts and the culvert under 
the Road and thence into the canal under the Highway. 

I n  the summer of 1957, defendants started cleaning out and ex- 
cavating the ditch between their property and the Highway. When 
they had gone north 1,700 to  1,800 feet from their south line, on July 
3, 1937 plaintiffs instituted this action and defendants were enjoined 
from proceeding further. The temporary restraining order was made 
returnable before the Honorable Chester R .  Morris, Resident Judge 
of the district, F T ~ O  heard tlie matter on July 20, 1937. Upon the liear- 
ing the parties agreed: "(1)  Tha t  the defendant may continue the 
cutting, cleaning out or excavation of the ditch, or canal, along the 
west side of U. S. 17 to  the north end of the property of defendant, all 
without prejudice to the rights of the parties involved. ( 2 )  That  pend- 
ing the final determination of this action the defendant will not open 
any drains in the aforesaid ditch or canal." The judge entered an order 
in conformity with this agreement. 

I n  1937, defendant cut a ditch (designated as No. 5 on the court 
map) which began about one hundred feet west of the Higlm-ay and 
2,600 feet north of the defendants' south property line and ran west 
for 4,300 feet to a canal ltnown as  the Foreman Ditch, a recognized 
portion of the drainage system of the Foreman Dairy Farm. This 
canal connected wit21 others which eventually drained into Little 
River. About three and a half years after the consent order was enter- 
ed, defendants cleared approximately seventy-five acres of cutover 
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woodland between ditcli S o .  5 and plaintiffs' property. In  the sum- 
mer of 1961, in this area, defendants cut ditches designated on the 
map as Nos. 1, 2, 3, and 4. Ditch KO. 1 stopped 130 feet yes t  of the 
Highn-ay but ditches Nos. 2, 3, and 4, emptied into the higlln-ay ditch 
which had been enlarged by the defendants in 1957. These ditches 
were approximately 2,000 feet long and were 233 feet apart. Con- 
necting these ditches with the higlir~ay ditcli violated the restraining 
order, and thereafter defendants placed a dirt fill in each which pre- 
vented drainage from them entering the highway ditch. 

When this niatter came on for trial a t  the January 1062 Tcnii, the 
parties waived a jury and liis Honor, Chester 3forris, the Presiding 
Judge, heard tlie evidence and made several inspections of the l o c ~ i s  in 
quo. Thereafter, in conformity ~ i t h  C.S. 1-172, he found the facts 
and stated his conclusions of law. 

Inter alin, the judge found the follon-ing facts: 
Because their drainage facilities Twre not adequate, about 1952, 

a t  a cost of approxinlately $2,000.00 for labor and rights-of-way, the 
plaintiffs widened and deepencd the  highway ditch south of tlle Road 
and inadc i t  into the present canal. The Higlmay Conmission has 
never cxerclsed any control or supervision over this canal. (Accord- 
ing to plaintiffs' evidence, pipes from their properties go under the 
Foreman Road lnto tlie ditcli on it. south side, then into the higiirriay 
ditch under the Higl i \~ay,  and into tlie slvanip; plaintiffs liave no arti- 
ficial drains directly into the highway ditch.) 

A t  tlie time the plaintiffs widened and deepened tlle ditch they in- 
quired of defendants' predecessor in title, J. W. Foreman, if he de- 
sired to  come into the project. He  declincd to  contribute on the ground 
that  liis property did not drain to the south. 

The land of both plaintiffs and deferidants is level low land with 
little variation in elevation. ". . . (T ' )he d~tainage of this area will al- 
ways be probleniatical due to the low flat condition of the land in the 
area." If not collected into artificial drains or ditches, a portion of 
the  surface water falling upon the defendants' lands would flow west- 
ward toward the Forman Ditch, but the greater portion would flow 
eastward toward the highway ditch. Upon reaching the highway ditch, 
from a point 2,600 feet from defendants' ~ 0 ~ 1 t h  property line, and a t  
the nlouth of ditch KO. 5 if i t  were extended straight to the JIighway, 
water would flow in each direction. However, the greater portion 
would flow southwardly upon lands of the plaintiffs. If ditches Nos. 
1, 2, 3, and 4, and such other ditches as defendants might cut tlirough 
their land \yere opened from the Highway t o  the Forenian Ditch, sur- 
face water collecting in them mould flow in each direction but mostly 
into the highway ditch. 
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It is not practical for the defendants to  drain all of their land 
through the  Foreman Ditch. The  construction of ditches through only 
a portion of the  defendants' lands, v i thou t  connecting them with the  
Foreman Ditch, results in the collection of water in amounts in excess 
of tha t  which would normally flow east and therefore imposed a great- 
er  servitude upon the  plaintiffs' land. For  inany years the greater 
portion of the  lands now owned by the  defendants has drained towards 
the  Highway and, in years gone by,  lateral ditches have been in 
existence. Pipes under the plaintiffs' driveways to  some extent impede 
the  passage of water in the h igl i r~ay ditch, and plaintiffs' 1)resent 
drainage facilities are  not sufficient for their OWI need or t o  drain off 
the  additional waters froin defendants' land if it is artificially col- 
lected into ditches. 

The judge concluded the lands of the plaintiffs are burdened with 
the  surface water from the defendants' land which flows naturally in- 
to  the highvay ditch;  tha t  they must receive i t  into their canals, bu t  
tha t  defendants are not entitled to  drain into the h i g h ~ ~ a y  ditch sur- 
face water from ditches spaced about 250 feet apa r t  and cut only a 
portion of the  way through their farm. H e  restrained the defendants 
from connecting the  ditches already cut with the highway ditch unlesa 
they n-ere extended a t  the  same width, depth and level to  the Foreinan 
Ditch. H i s  order provided, however, t ha t  in lieu of cutting ditches all 
the  way through their property to  the Foreman Ditch, the  defendants 
might, if they desire, cut a ditch from KO.  5 across their farm a t  t he  
western terminus of the present ditches S o s .  1, 2, 3, and 4, and any  
other ditch which might hereafter be constructed, provided tha t  this 
cross-farin ditch be the  same depth a. the eastern terminus of clitcl~es 
Kos. 1, 2, 3, and 4, and provided tha t  present ditch No. 5 be widened 
and deepened so t h a t  i ts  level viill be the same a t  its eastern and w s t -  
ern terminus. I n  the  event the defendants should elect t o  drain t l ~ c  
farm according to  the plan outlined by  the judge, the restraining order 
would terminate. 

The judge found t h a t  up to  the date of the  institution of the  action, 
plaintiffs had suffered no damage from the  action of the defendants. 

Plaintiffs neither excepted t o  the  judgment nor appealed from it. 
The defendants excepted and appealed, assigning thirty-nine ell.ors. 

John H. Elall, and Worth and  H o m e r  for  p1ainti.v appellees. 
Leroy, Wells and  Shaw for  defendant appellants. 

SHARP, J. Defendants assign a s  error the  failure of the judge to  
nonsuit plaintiffs' action. They contend tha t  there is a material and 



622 IN T H E  SUPRELIE COURT. 1258 

fatal variance between the allegations and proof in t h a t  plaintiffs 
alleged, and sought to enjoin, damage which would result if defendants 
widened and deepened the north-south highway ditch along the west 
edge of the Highway; whereas their evidence, and subsequent events, 
showed th, t  they were attempting to prevent defendants from con- 
necting east-west ditches with the highway ditch. Defendants further 
contend tha t  they, with the consent of the plaintiffs, were permitted to  
clean out, widen and deepen the highway ditch the length of their 
property and tha t  the action is now moot and should be dismissed. 

With these contentions we cannot agree. The crux of plaintiffs' 
complaint is paragraph 5 which follows: 

"That defendants, over the protest of plaintiffs, have now be- 
gun the digging of a canal parallel to the east side of the lands 
owned by then1 and leading southmardly parallel to said High- 
way 17 to  the lands of plaintiffs and purpose to reverse the drain- 
age of the lands of defendants from the west to t'he east and into 
the  canal now being cut by defendants and turning all of the 
water therefrom on the lands of plaintiffs." 

It is implicit in this evidence, and in the consent order entered 
on July 20, 1957, that  the plaintiffs do not fear any flooding from the 
natural drainage of defendants' land into the highway ditch. What  
they fear is the artificial collection of water from defendants' proper- 
t y  into ditches which funnel i t  into the highway ditch to  run south 
onto their property. This the judge restrained - by consent on July 
20, 1957, and by final judgment on March 30, 1962. 

Xhi le  the complaint did not specifically ask tha t  the defendant be 
restrained from opening east-west dit,ches into the highway canal, 
within fifteen days after the suit mas started defendants themselves 
agreed not to  open such ditches pending the trial. No element of sur- 
prise appears. It is the rule with us that the relief to be granted does 
not depend upon tha t  asked for in the complaint but upon whether 
the matters alleged and proved entitle the complaining party to  the 
relief granted. Griggs v. York-Shipley, Inc., 229 N.C. 572, 50 S.E. 2d 
914. The following statement by Chief Justice 3lerrimon in Presson v. 
Boone, 108 X.C. 79, 12 S.E. 897, is pertinent here: 

"While i t  is fa r  better and very desirable that the pleadings 
shall be directly pertinent, precist? and orderly, still when they 
can be upheld as sufficient, this must be done, if to do so works no 
injustice to a party. This is the spirit and purpose of the present 
method of civil procedure." (Italics ours.) 
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The motions for nonsuit were properly overruled. 
At the beginning of the trial the defendants moved to be allowed 

to amend the answer "to allege tha t  a part  of the system of drainage 
referred to in the complaint and in the answer as 'defendants' system 
of drainage' had been dammed by a dirt fill by a t  least one of the 
plaintiffs and tha t  this damming occurred approximately two weeks 
ago." The judge denied this motion. The denial was a matter mith- 
in his discretion and not appealable. 

Thereafter the defendants attempted to offer evidence about a fill, 
presumably the one referred to in the motion although this cannot be 
ascertained from the motion. The judge excluded the evidence and de- 
fendants assign this exclusion as error. They contend the evidence was 
competent to contradict plaintiffs tha t  their drainage ditches were 
taxed to  capacity because the fill would " to  some extent create a flood- 
ed condition of plaintiffs' property." (Italics ours.) 

The excluded evidence tended to show the following: 
The fill in question was in a ditch on the southwest side of the 

Old Desert Road where i t  joined the Highway some distance south of 
the truck stop. The fill had been put there in the first instance by the 
State Highway Commission and then removed. About two weeks be- 
fore the trial one of the plaintiffs replaced it. Water was higher on the 
west side of the fill than on the east. 

There appears in the record a temporary restraining order signed by 
Judge Norris on December 29, 1961 enjoining the plaintiffs from plnc- 
ing any fill in the ditch along the southwest side of the Old Desert 
Road. This order was returnable on January 12, 1962, but the record 
does not show what was then done. The effect of the fill is far from 
clear from the proffered evidence. If the exclusion of this evidence 
was error, i t  involved a situation of only two weeks duration immedi- 
ately preceding the trial, and its exclusion mill not upset the trial. The 
judge who heard the excluded evidence also saw the fill. H e  ruled the 
evidence incompetent and, on this record, prejudice does not appear. 

Defendants' assignments of error 23 through 36 are to the findings 
of fact made by the judge. The defendants' discussion of these assign- 
ments of error in their brief is as follows: 

"It is respectfully submitted tha t  these findings of fact insofar 
as they support the plaintiffs' position and prejudice the rights 
of the defendants, are not supported by the evidence, nor any 
evidence of sufficient probat,ive force to be considered by the court. 
It is reversible error for the judge to admit and act upon incompe- 
tent evidence in finding facts." 
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As to those assignments, appellants' brief is a "pass briefJJ such 
as was condemned in Jones v. R. R., 164 X.C. 392, 80 S.E. 403; 
Crowell v. Air Lines, 240 N.C. 20, 31, 31 S.E. 2d 176. However, except 
for an  obvious and in~n~a te r ia l  error in the date of the preliminary 
restraining order in findmg Xo. 2, and a l~kcwise inlinaterial stateinent 
in finding No. 4 (which statement is admitted to be true in defendantsJ 
brief), all of the judge's findings are supported by coilipetent evi- 
dence. These findings are therefore binding on this Court w e n  though 
there was evidence to the contrary. Cauble v. Bell, 249 N.C. 722, 107 
S.E. 2d 557. 

Plaintiffs offered evidence tliat soinetiine prior to July 1957, de- 
fendant Winslow told one or more of thein tha t  he intended to drain 
from 230 to 300 acres into the highway ditch. Defendant denied this 
and testified tha t  lie only intended to drain from 185 to 200 acres into 
the ditcli by means of ditches, rarying from 2,000 to 4,000 feet in 
length, spaced about 250 feet apar t  from ditch S o .  5 to his south 
property line next to plaintiffs. Plaintiffs' evidence tended to show tliat 
the highway ditch north of the Road (as well as tlie other ditches 
which constituted this drainage system) was already taxed to capacity 
in met weather; tliat after heavy rains, yards and septic tanks were 
flooded and plumbing facilities would not drain. 

The defendaiits objected to testimony of the plaintiffs, and of others 
who lived and wor1;ed in the vicinity, who TTere fan~iliar with the 
drainage systern under consideration, i h a t  if defendants drained 200 
acres of tlieir lrznds into the highway ditcli, this drainage would from 
time to time cause the ditcli to overflow a t  either end of their property 
and flood their lands. Over objection, these same witnesses expressed 
opinions as to tlie size of the ditch and culverts which mould be neces- 
sary to carry such additional drainage from the defendantsJ lands 
south. Defendants contend tha t  this testimony was incompetent opin- 
ion evidence by lay witnesses. We think i t  was competent as  "the 
evidence of common observers testifying as to  the results of tlieir ob- 
servation." Stansbury, Evidence, Section 125. 

The conscientious judge who heard iJiis caze lives in the area and 
was thoroughly fainilinr with its drainage problems. He  made not one 
but several personal inspections of tlit: properties. Even if some in- 
competent evidence had been admitted, which ure do not decide, his 
Honor mas peculiarly qualified to wig11 the evidence and to disregard 
tlie incompetent. There is a rebuttable presumption tha t  when the 
court sits without a jury i t  acts only on tlie basis of competent evi- 
dence. Bizzell 21. Bizzell, 247 N.C. 590, 101 S.E. 2d 668. There is 
nothing whatever in tlie record to sugge~t  tha t  incompetent evidence in 
any way influenced his findings of fact or final judgment. 
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The defendants concede this well established principle of law: 
Where tn.0 tracts join each other, one belng lower than tlie other, the  
l o ~ ~ e r  t rac t  is burdened ~ ~ i t h  an  enser~ient t o  receive ~va te r s  from the  
upper t rac t  ~vhich flow naturally tlierefioin. Tlie onner  of tlie uppcr 
t rac t  niay increase the natural  f l o ~  of wnter and may  accelerate it,  
bu t  lie cannot divert the  wnter to cause i t  t o  flow in a lower land in 
a dlffcrent manner or in a different place from ~ ~ l i i c l i  i t  ~ ~ o u l d  natural- 
ly go. Brasu>ell v. S ta te  Highway and Public T170rks ('omtnisszon, 230 
N.C. 508, 108 S.E. 2d 912. 

The judge found, upon competent evidence, t ha t  t he  defendants 11-ere 
the  uppcr lanclonners. H e  ruled, therefore, t ha t  the plaintiffr must re- 
ceive tlie n-aters which flon- naturally tlielcfrom. Tlie next question  as 
whether t!le clefcndants, unless prevented from doing L O ,  would divert 
water fronl its natural  course so a s  to  cauqe plaintiffa injury for which 
they liocl no adequate renlerly a t  law. The  defendants' own tc+nony 
and prior acts cstablislieci tliic intention. 

Tlie judge foanti t h a t  tlie plaintiffs' drninnge facilities vierc not 
adequate under eslstinp conditions. If as their erldence tended to 
show, hear!- rains caused flooded septic tanks and made l)lunibing 
facilltles useless, a hazard to health jnevltal~ly resulted. Akdditlonnl 
m-ater could only aggravate tlie existing situation. Such aggravations, 
recurring n it11 every n-et qpell, ~vould create a condition n liich tlie 
plaintiffs are entitled to re-train. Tl-iscmnn I!. Constr. Co., 250 N.C. 
521, 109 h.E. 2d 2718. I n  a n  action to  enjoin one from collectlii:, and 
dlwliarpng s i~rface  waters in volume upon plaintifis' land, i t  is not  
necesa ry  for the plaintiff to prove t h a t  actual injury ha.. already or- 
curred. The rcmcdy is preventive and may  be had upon proof tha t  
t he  act  complained of, unless re.trained, 11-ill result in damagc. 56 
h i .  ,Jnr., TTaters, Section 83. 

Defendants assigned as  error tlie plan of drainage vliich his Honor 
designed for tlleir lands and which, if adopted by defendants, would 
termmate tlie ~njunctlon.  The plaintiffs ~nigl i t  have effectively ob- 
jected to  this plan. They did not, and the  defendants niay not. I t  was 
intended for defentlantq' benefit but  they arc not required to aclo1,t it.  
Upon the  facts found, the plaintiffs w r e  entitled to the injunction 
granted. 

If the defendants' property is inadequately drained, and they do 
not care to  adopt his Eonor 's  plan to  wl11c11 the plaintiffs aqsented 
when they did not appeal, defendants are not n-ltliout renicdy. The 
provisions of Chapter 136 of the General Statutes are still available. 

S o  error. 
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J O H N  T.  H I G H ,  J O H N  D. CONSTABILE, KENNETH W. RAMSEY, C. 
RAY LAWREXCE, AND JAMES S. BAILEY, COMPRISING THE NORTH 
CAROLISA STATE BOARD O F  E S h N I K E R S  I N  OPTOMETRY v. 
RIDGEWAY'S OPTICIANS. 

(Filed 1 February 1963.) 

1. Physicians a n d  Surgeons § 1- 
A dispensing optician, G.S. 90-235, does not engage in the unlawful 

practice of optometry, G.S. 90-114, in using a keratometer in measuring 
the curvature of the cornea and in fabricating, fitting, and inserting con- 
tact lenses onto the eyes of a patient so long a s  the refraction of the 
lenses is controlled by the  prescription of a n  examining physician or 
oculist and the optician requires the patient to return to the examining 
physician o r  oculist for verification. 

2. Appeal a n d  E r r o r  § 22- 
A single exception to the findings of fact and conclusion of lam of 

the lower court presents for review only whether the court's conclusion 
of lam is supported by the findings. 

APPEAL by North Carolins State Board of Examiners in Optoinetry 
(hereinafter referred to as  plaintiff) from Mallard, J.,  M a y  Civil 
Term 1962 of R a k e .  

This cause came on to be heard, and by consent of the parties was 
heard, before his Honor, Raymond B. hIallard, Judge Presiding, 
without a jury. 

The plaintiff instituted this action, alleging tha t  the defendant was 
engaged in the illegal, unlawful, and unauthorized practice of optorne- 
t ry ,  and further alleging tha t  the defendant had violated various pro- 
visions of Chapter 90, General Statutes of North Carolina, particularly 
sections 114,115,125,126 and 126.1, in tha t  the defendant did measure 
and examine the eyes of certain persons for the purpose of determining 
whether such individuals could or should use contact lenses, in vio- 
lation of the  laws of the State of North Carolina. The plaintiff prayed 
tha t  the  defendant be permanently and perpetually enjoined and re- 
strained from engaging in the practice of optometry within the  State 
of North Carolina. 

The defend~ant denied all allegations with reference to examining 
eyes for the purpose of determining whether or not the individual 
could or should use contact lenses. The defendant admitted "that 
it has on the prescription of medical doctors and/or oculists and under 
their direction actually measured the size and radius of curvature of 
the cornea of prospective customers, and based upon said measure- 
ments and its judgment has determined what i t  deemed to be the 
appropriate size and curvature of the contract lenses suitable for use 
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by the customer, and thereafter inserted and fitted contact lenses into 
the eyes of certain persons * * *." 

Among other things, the court found the following pertinent facts: 
( ( * * *  ( T ) h a t  the defendant has not by and through its officers and 
agents measured and examined eyes of persons coming to the es- 
tablishment of the defendant for the purpose of determining whether 
said persons could or should use contact lenses; and the court further 
finding as  a fact tha t  defendant has on the prescription of medical 
doctors and oculists and under their direction actualiy measured tlie 
size and radius of curvature of the cornea of prospective customers, 
and based upon said measurements and its judgment has determined 
what it deemed to be the appropriate size and curvature of contract 
lenses suitable for use by the customers and thereafter fitted contact 
lenses into the eyes of such customers. 

"Upon the foregoing findings the court concludes as a matter of law 
tha t  the conduct of the defendant as above set forth does not consist 
of nor constitute engaging in the unlawful practice of optometry nor 
t'he unlawful practice of a dispensing optician, and that  the plaintiff is 
not entitled t o  the restraining order prayed for." 

Judgment  as entered accordingly and the plaintiff appeals, assign- 
ing error. 

Holding, Harris, Poe & Cheshire for defendant. 
Teague, Johnson & Patterson; Robinson 0. Everett for plaintiff. 

DENNY, C.J. The determinative question on this appeal is whether 
or not the use of a keratometer by a duly licensed optician in the 
measurement of the curvature of the cornea, and the subsequent fabri- 
cation and fitting of contact lenses as prescribed by a medical doctor 
or oculist, constitute the unlawful practice of optometry as defined 
in G.S. 90-114. 

G.S. 90-114 defines the practice of optometry as follows: "The 
practice of optometry is hereby defined to be tlie employment of any 
means, other than the use of drugs, medicines, or surgery, for the 
measurement of the powers of vision and the adaptation of lenses for 
the aid thereof; and in such practices as  above defined, the optometrist 
may prescribe, give directions or advice as to the fitness or adaptation 
of a pair of spectaacles, eyeglasses or lenses for another person to wear 
for the correction or relief of any condition for which a pair of 
spectacles, eyeglasses or lenses are used, or to  use or permit or allow 
the use of instruments, test cards, test types, test lenses, spectacles or 
eyeglasses or anything containing lenses, or any device for the pur- 
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pose of aiding any person to select any spectacles, eyeglasses or lenses 
to  be used or worn by such last mentioned person or by any other 
person." 

There is no attack made on the defendant or i t s  officers and agents 
challenging their competency as opticians. The evidence tends to  show 
tha t  tlie defendant has not by or tlirough its officers and agents 
measured and examined the eyes of persons for the purpose of de- 
termining whether or not such persons could or should use contact 
lenses, and the court below so found. Ih~rthermore, tlhere is no evidence 
on this record tending to show tha t  the defendant by and through its 
officers and agents has ever examined the eyes of persons for the 
purpose of n~easuring their powers of vision to determine whether or 
not they need to wear eyeglasses or lenses of any kind. 

The evidence further tends to show tha t  the defendant's officers and 
agents who fill prescriptions written by inedical doctors or oculists 
for ordinary spectacles or contact lenses, are duly llcensed opticians, 
and that  the defendant is engaged in the  business of a "dispensing 
optician" within the meaning of the statute G.9. 90-233. 

The last cited statute reads as follows: "Vi'itliin the n~eaning of 
tlie provisions of this article, the term 'dispensing opticinn' defines one 
who prepares and dispenses lenses, spectacles, eyeglasses and/or ap- 
purtenances thereto to  the intended wearers thereof on witten pre- 
scriptions from physicians or optometrists duly licensed to practice 
their professions, and in accordance m-it11 such prescriptions interprets, 
measures, adapts, fits and adjusts such lenses, spectacles, eyeglasses 
and/or appurtenances thereto t o  the human face for the aid or cor- 
rection of visual or ocular anomalies of tlie liunlan eye. The serwces 
and appliances related to opl~thalmic dispensing shall be dispensed, 
furnished or supplied to the intended wearer or user thereof only upon 
prescription issued by a physician or ,In optometrist; but duplications, 
replacements, reproductions or repetitions may be done without pre- 
scription, in n-hich event any such act shall be construed to be ophthal- 
mic dispensing, the same as if perforn~ed on the basis of a written pre- 
scription." 

G.S. 90-236 defines what constitutes practicing as a dispen4ng 
optician a s  fo11ows: "Any one or combination of tlie following practices 
when done for pay or reward shall constitute practicing as a dis- 
pensing optician: Interpreting prescriptions issued by licensed pllyei- 
cians and/or optometrists; fitting glasses on the face; servicing glasses 
or spectacles; measuring of patient's face, fitting frames, compounding 
and fabricating lenses and frames, and any therapeutic device used 
or employed in tlie correction of vision, and alignment of frames to 
the face of the wearer." 
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We think i t  is apparent from an examination of our statutes de- 
fining the practice of optometry and the business of a dispensing opti- 
cian tliat the General Assembly has not expressly authorized either 
the optometrist or the optician to fit contact lenses to the human eye, 
but that  the general ternis of the statutes governing both are broad 
enough to authorize the optometrist to do so and to authorize the dis- 
pensing optician to do so upon prescription of a physician, oculibt or 
optometrist. 

The practice of optometry has been regulated by statute in this 
State since the enactn~ent of Chapter 444 of the Public Laws of 1909, 
codified with amendments in G.S. 90-114 through G.S. 90-128. Like- 
wise, dispensing opticians h a ~ e  been regulated 1)y law in North Caro- 
lina since the adoption of Chapter 1089, Session Laws of 1931, codi- 
fied as G.S. 90-234 through G.S. 90-252. 

I n  70 C.J.S.. Physicians and Surgeons, Section 10 f. ( 2 ) .  page 842, 
et  seq ,  it is said: "Under statutes which expressly require a hcense or 
certificate for the practice of optometry a person may be required to 
obtain a license only where he performs such acts or services as are 
within the custoniary sphere of the practice of o1;tonietry. The legiti- 
mate scope of the practice of an optometrist, m-ithin licensing statute$, 
is the measurement of the refractional abnornialities of the eye and 
the prescription, and sometimes the grinding, of the lenses to correct 
them, or, as otherwise stated, the scientific professional exaniination of 
eyes and vision and the furnishing of remedies including lenses for the 
correction of abnormal conditions. " " " 

"An optician practicing his trade in accordance ~ i t h  the limitations 
imposed by statute is not engaged in the practice of optoinetry so as 
to be required to hold a license therefor except where he illegally holds 
hiniself out as engaged in such practice. The mere duplication of 
oplithalniic lenses or the duplication or replacement of a frame or 
mounting for such lenses does not constitute the practice of optonietry 
within the statute, and the mere fact that  a statute provides tliat a 
person shall be deemed to be practicing optometry if he duplicates 
a lense or replaces or duplicates a frame or mounting without a pre- 
scription does not make i t  so unless such duplication or replacement 
constitutes the practice of optometry within the statutory definition 
thereof," citing Palmer v. Smith, 229 Y.C. 612, 51 S.E. 2d 8. 

The State of Nevada, Revised Statutes, 637.020, defines a dispens- 
ing optician as follom: ('* " " 'Dispensing optician' means a person 
engaged in the practice of ophthalmic dispensing. " " * ' Ophthalmic 
dispensing' means the practice of filling prescriptions of licensed phy- 
sicians, surgeons or optometrists, and includes the taking of facial 



630 I N  THE SUPREME COURT. [258 

measurements, fitting and adjustment of lenses or frames, duplication 
of lenses, and the measurement, fitting or adaptation of contact lenses 
to the human eye under the direction and supervision of a physician 
or surgeon licensed in the State of Navada. " " *" 

A t  the time the case of Palmer v. Snutlx, supra, was written there 
were no statutory provisions in this jurisdiction requiring tha t  a dis- 
pensing optician be licensed. The Xorth Carolina State Board of 
Opticians was created by Chapter 1089 of the Session Laws of 1951, 
and the General Assembly provided therein, just as we had held in 
the Palmer case, tha t  no  prescription is required for a dispensing 
optician to make "duplications, replacements, reproductions or repe- 
titions " " ", any such act shall be construed to be ophthalmic dis- 
pensing, the same as if performed on the basis of a mi t t en  pre- 
scription." 

We said in Palmer v. Smith,  supra: " " * " (S) o long as  the optician 
confines his work to the mere mechanical process of duplicating lenecs, 
replacing or duplicating frames and mountings, 'making mechanical re- 
pairs to frames for spectacles,' filling prescriptions issued by a duly 
licensed optometrist or oculist, and does not in any manner under- 
take 'the measurement of the powers of vision and the adaptation of 
the lenses for the aid thereof,' he is not practicing optometry." 

A keratometer (or ophthalmometer) is a mechanical instrument or 
device used for measuring the curvature of the cornea of the human 
eye. As we interpret the evidence, its use has no relation whatever to 
the methods used by medical doctors, oculists or optometrists in the 
measuring of the powers of vision. There is no evidence on the record 
tending to slio~v tha t  there is  any other instrument, device, or method 
in general use tha t  is better adapted for the purpose of obtaining the 
curvature of the cornea of the human eye, which information is neces- 
sary to properly fabricate a contact lens for the eye. 

The appellant relies strongly on the decision in the case of State 
ex re1 The Oregon State Board of Extrrniners in Optometry v. Rzizirian, 
228 Ore. 619, 365 P 2d 1046, in which State OR'S 683.010 (2)  defines 
the practice of optometry as the LLeniployment of any means other 
than the use of drugs for the measurement or assistance of the powers 
or range of human vision or the determination of the accommo- 
dative and refractive states of the human eye or the scope of its func- 
tions in general or the adaptation of lenses or frames for the aid 
thereof." 

ORS 683.190 provides: "No person other than a registered optome- 
trist shall accept or offer to accept for purposes of duplication any 
ophthalmic lens ordinarily used before the human eye for corrective 
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purposes or for assisting vision. However, any manufacturing, dispens- 
ing or surfacing optician may grind or supply any such lens in con- 
formity with the prescription or instruction of any optometrist duly 
licensed to practice in this state." 

I n  the above Oregon case, the Court said: "" " " (E) xcept when 
acting under direct personal supervision of legally qualified personnel, 
the defendant is enjoined and prohibited from: ' ( a )  lfeasuring por- 
tions of the cornca of any persons whatsoever, and based upon such 
measurenient and his judgment, determining what he deems to be the 
appropriate size and curvature of contact lenses su~table  for use by 
said person.' " 

The State of Oregon requires no license and has no requirement with 
respect to skill in order to engage in the practlce of a dispensing 
optician. It is othenvise in Korth Carolina. Since 1 July 1931, every 
person before beginning the practice of a d~qpensing optician mu>t pass 
an  esamnation before the North Carolina State Board of Opticians. 
The examination is confined to such knowledge as is essential to prac- 
tice as a dispensing optician and shall show proficiency in the fo1 lo~-  
ing subjects: "Ophthalmic lens surface grinding; Prescription inter- 
pretation; Practical anatomy of the eye; Theory of light; Edge grind- 
ing; Ophthalmic lenses; 1Ieasurements of face; Finialling, fitting and 
adjusting glasses and frames to face." 

The plaintiff appellant herein further cites and quotes voluininously 
from the opinions of many State Attorney Generals in support of its 
contention. Such opinions, however, may be persua.Gve but they are 
not controlling on the record before us. 

It appears that  the Supreme Court of Oregon is the only appellate 
court of last resort in the several states that  has heretofore passed on 
the question presented on this appeal. Even so, the difference in the 
statutory provisions in Oregon and those in this State with respect to 
opticians and what they may and may not do are substantially differ- 
ent. I n  our opinion, so long as the dispensing optician fabricates, fits 
and inserts contact lenses in the eyes in accordance ~ ~ i t h  the pre- 
scriptions of examining physicians or oculist?, and requires the patient 
to  return to the examining physician or oculist in order tha t  the writer 
of the prescription may determine whether or not the prescription has 
been properly filled and the contact lenses properly measured, fabri- 
cated and fitted, such optician is not engaged in the practice of 
optometry within the meaning of the statute. 

As we interpret the evidence on this record, there is always a possi- 
bility tha t  a contact lens may cause irritation of the eye regardless 
of who fabricates and fits it; the lens may scratch the cornea which 
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may, unless treated, cause an ulcer of the cornea. The physician or 
oculist routinely, according to  tile defendant's evidence, ascertains 
wliether or not such a scratch exists by tlie use of flourescein, which 
is a dye. The use of such dye is necessary because often sinall scratches 
which irritate the eye cannot be discovered in any other way. Neither 
an  optician nor an optometrist is permitted to use any medicine to 
treat the eye in order to relieve irritation or for any other trouble 
which requires the use of drugs. 

The appellant objects to a dispensing optician being permitted to  
"insert a contact lens into the eye." It contends this is a hazardous 
act. Even so, the insertion of a contact lens into tlie eye and the re- 
moval of the lcns therefrom are n~erely routine procedure by tlie wear- 
er once the lens is properly fabricated and fitted. 

We have examined the plaintiff's exceptions and assignments of error 
with respect to the exclusion and adnli~sion of certain e~idence.  In  
our opinion, no prejudicial error has been shown in this respect tha t  
would warrant another lienring. 

Moreover, assignnicnt of error KO. 6 is based on an exception to 
the findings of fact and conclusion of law, We have repeatedly held 
that  a single exception to the findings of fact and the conclusion or 
conclusions of law present nothing for review except n-hetlier or not 
the court's conclusion or conclusions of law are supported by tlie find- 
ings of fact. Logan v. Sprinkle, 236 N.C. 11,123 S.E. 2d 209, Kovacs v. 
Breuer,  243 N.C. 630, 97 S.E. 2d 96; Travis v. Johnston, 241 N.C. 
713, 95 S.E. 2d 91; Bwnsville v. Boone, 231 K.C. 577, 38 S.E. 2d 351; 
TYilson v. Robinson, 224 N.C. 831, 32 S.E. 2d 601. 

Based on the facts found, in our opinion, the conclusion reached by 
the trial judge and the judgment entered pursuant thereto should be 
upheld, and i t  is so ordered. 

Affirmed. 

HEKRY L. ISGR-%JI, JR., SCBS'PITCTED TRUSTEE, PLAINTIFF r. 
KATIOSWIDE AlUTUAL INSURASCE COJIPANY, DEFESDANT. 

(Filed 1 February 1963.) 

1. Negligence § 9; Torts § 6- 

Where one of two tort-feasors is liable to the injured party for the 
active negligence of the other solely by reason of constructire or techni- 
cal fault iniposed by law, as under the doctrine of vespoudeat superior, 
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the tort-feasor w l~oce  linhilitg is  ~rcol l t la rg ,  ~11011 papnel l t  by hinl of t l 1 ~  
injured p a r t j ' s  i c c o ~ e r y ,  is  enti t lrd to inclrmlity ng,rinit the  pr imary 

longdoer. 

Where tlic tort-feasor secondarily linblc is rnti t led to in~leiunity against  
insured, wllo is  prilunrilg liable, the  obligation of insurcd f o r  i~icleiilnity 
ordi~lar i ly  cumcs 11-ithill the  corerage of a policy of l~ubl ic  liability in- 
surance. 

3. J u d g i n e i ~ t s  S #  43, 47- 
If  a tort-feasor sccoridnrily liable pays the  juilg~nent nud has  i t  can- 

ccllcd of record o r  hns i t  assignet1 to himself, thc  jndglnent is  extinguish- 
ecl; but if he  has  t he  ju t lg i i le~~t  assigned to a trustee,  lio is  snb rog i l t d  t.1 
the  rights of the  jntlgnielit creditor, and  the  trustee may maintain a n  
action fo r  indemnity without joining his cestui  quc t rus t .  G.S. 1-133. 

4. Insurance # 63.1- 

The  trustee to  ~ v h o m  ;r j u t l g m e ~ ~ t  i s  assigued fo r  the  benefit of one 
of t l ~ e  tort-feasors paying the  injured par ty ,  inay not sue  t l ~ c  insurer 
i n  a policy of public liability i~ i sa rance  issued to the  other lor[-feasor 
~ u ~ l t s s  lie alleges t ha t  his ccstui  qric t rus t  is  eutitled to i~ldenniity ant1 
tha t  tlie r ight  to indemnity h a d  becu determined according to  tlie pro- 
 isi ions of the  policy, and  a complaiut fail ing to s e t  for th  such right of 
indeninity fails  to s t a t e  a cause of actiou against  insurer.  

An action s l i ~ u l d  not  be  dismisqed upon demurrer  unless the alle- 
g i~t ions  of the  complaint a f f~rmat i re ly  disclose tha t  plaintill lins 110 c a m e  
of ac t io~ i  against  defendant, since if there is  n defective statenlent of :r 
good cauye of actiou the  plaintifi is  entitled to m o ~  e to a ~ n e n d  if so acl- 
vised. G.S. 1-131. 

APPEAL by plaintiff from Olive, J., April 1962 Tern1 of RANDOLPH. 
Action to recover benefits under an autoinobile liability insurance 

policy. 
Tlie complaint, sunnnarized in par t  and vcrbatiin in part ,  is as 

foll0W~ : 
On 24 February 1938 a motor vehicle, owned by IT'. C. Garner and 

being operated by H. F. Garner on Hlglin-ay 211 in Moore County, 
collided n lth a vehicle in n-hich Reece Trotter n as  ridlng, and Trotter 
was injured. Trotter sued tlie Garners in the Superior Court of Knn- 
dolpli County and "recovered judgnicnt against both defendants in 
tlie sum of $35,000." The Garners did not a p l x d .  IT. C. Garner's ha- 
bility insurance carrier (Harleyville I\Iutual Insurance Colnpany), 
"because a t  the t m e  of the accident Henry Fletcher (H.F.)  Garner 
was operating the motor vehicle with the ~mplied conbent" of IT. C. 
Garner, defended tlie actlon and paid $10,000 (the limit of its lia- 
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bility) to  Trotter on the judgment. W. C. Garner also paid Trotter 
$10,000 on the judgment, and the '(judgment was assigned according 
to  the provisions of G.S. 1-240" to  a trustee. Because the trustee origi- 
nally named could not serve, Henry L. Ingram, Jr., was substituted, 
he having been "named and appointed by the beneflcial owner of said 
judgment" to act as trustee. Ingram, trustee, is the plaintiff in this 
action. A t  the time of the accident an auton~obile liability insurance 
policy, issued by Kationwide Mutual Insurance Company to H. F. 
Garner, was in full force and effect. Nationwide is the defendant in 
this action. "This policy was issued to cover a truck owned by Henry 
Fletcher Garner and also provided coverage to pay on behalf of Henry 
Fletcher Garner all sums (not to exceed $10,000 for one injured per- 
son) for which he shall become legally obligated to pay as damages 
because of: (Coverage E )  bodily injury liability - Automobile." A 
copy of this policy is made a part  o i  the complaint. Sationwide de- 
nied coverage, declined t o  defend the Trotter action, and refused to 
pay the $10,000 "bodily injury liability" on the Trotter judgment in 
behalf of H. F. Garner. H .  F. Garner "was not using the motor vehicle 
of . . . William Curtis ( T I T .  C.) Garner 'in the business or occupation of 
the named insured' a t  the time of the injury to . . . Trotter, as claimed 
by" Kationrvide. H .  F. Garner was a sanyer,  and a t  the time of the 
accident "was travelling to the saw-mill of Killiam Curtis Garner in 
order to engage in his occupation of savyer.  IIe had no duty to drive 
this truck and he was not receiving m y  pay for driving this truck." 
And "according to the provisions of G.S. 1-240 said judgment remains 
unsatisfied against . . . Henry Fletcher Garner, who has paid nothing 
on the judgment and on  hose behalf Xationwide . . . has paid nothing 
on said judgment." Plaintiff is entitled to have recourse to  the pro- 
ceeds of the N a t i o n ~ ~ i d e  policy "in the amount of $10,000 to be applied 
in payment on said judgment." 

Defendant Nationwide demurred to the complaint on the grounds 
tha t  i t  fails to state facts sufficient to constitute a cause of action, 
and there are defects in parties plaintiff and defendant. The demurrer 
was sustained and the action dismissed. Plaintiff appeals. 

J o h n  R a n d o l p h  I n g r a m  f o r  p la in t i f f ,  t m s t e e .  
Co l t rane  a n d  G a v i n  for de fendan t .  

MOORE, J. Plaintiff states in his brief tha t  "this is not an action to 
secure contribution of a joint tort-fcasor's proportionate part  of a 
payment on a Judgment . . .; i t  is an action to secure the  entire pro- 
ceeds available under defendant's insurance policy to  be applied on 
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said Judgment as complete reimbursement of the . . . $10,000.00 . . . 
payment made by William Curtis Garner, who wns responsible on 
this judgment only through Henry Fletcher Garner. . . ." In  other 
words, plaintiff maintains tha t  the complaint states a cause of action 
to  require Nationwide, under the terms of the automobile liability in- 
surance policy issued by i t  to H. F. Garner, to pay $10,000 for reim- 
bursement of W. C. Garner for the $10,000 he personally paid on the 
judgment. This assertion embraces the theory that  J17. C. Garner is en- 
titled to indemnity from H. F. Garner. 

"Where two persons are jointly liable in respect to a tort, one being 
liable because he is the active wrongdoer, and the other by reason of 
constructive or technical fault imposed by law, the latter, if blameless 
as betn-een himself and his co-tortfeasor, ordinarily ~\7ill be allowed to 
recover full indemnity over against the actual wrongdoer." H a y ~ s  v. 
Wilmington, 243 K.C. 525, 543, 91  S.E. 2d 673. For example, where 
liability has been imposed on the master because of the negligence of 
his servant, and the master did not participate in the wrong and in- 
curs liability solely under the doctrine of respondeat superior, the 
master, having discharged the liability, niay recover full indemnity 
from the servant. Gadsden v. Crafts & Co., 175 N.C. 358, 363, 95 S.E. 
610; Smith v. Railroad, l z l  N.C. 479, 66 S.E. 435. It mas alleged that  
Trotter's judgment was assigned to plaintiff trustee pursuant to G.S. 
1-240, but there is no right of indemnity by virtue of that statute. It 
provides only for contribution as  between tort-feasors who are in pari 
delicto with respect to the same injury, but before tha t  statute was 
enacted (1929), i t  was settled law tha t  a tort-feasor whose liability 
was secondary, upon payment by him of the injured party's recovery, 
was entitled to indemnity against the primary wrongdoer. Davis v. 
Radford, 233 N.C. 283, 63 S.E. 2d 822; Gregg v. Wilmington, 155 N.C. 
18, 70 S.E. 1070. 

It is alleged tha t  JV. C. Garner's insurance carrier paid $10,000 (the 
limit of its policy) on the $35,000 judgment, TV. C. Garner personally 
paid an additional $10,000, and the judgment was assigned to plaintiff 
trustee. Pursuing plaintiff's theory of the case we assume, though the 
complaint does not expressly allege, tha t  the judgment plaintiff, 
Trotter, accepted W. C. Garner's payment in full compromise settle- 
ment of the balance of the judgment. I n  proper cases the right to in- 
demnity, after judgment, is predicated entirely upon the discharge of 
the judgment debt. Hodges v. Armstrong, 14 N.C. 253. 

When i t  has been established tha t  one tort-feasor has incurred a 
legal obligation t o  indemnify another tort-feasor for payment by the 
latter of a judgment obtained against them by an injured party, i t  is 
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a type of obligation against which a public liability insurance policy 
ordinarily insures. The insurance policy in the instant case obligates 
N a t i o n ~ ~ i d e  "to pay on behalf of insured all sums which tlie insured 
shall become legally obligatcd to pay as  damages because of: Bodily 
injury . . . sustained by any person, arising out of the use . . . of . . . 
any non-owned auton~obile." Defendant Xationwide contends tha t  i t  
insures only against obligations arising out of insured's tortious use 
of a n  automobile causing injury t o  another, that  tlie right to  in- 
demnity is based on contract inlpliecl in law and is not within the 
coverage of the insurance contract. It is true tha t  we have said that  
the riglit of indemnity is not based on any theory of subrogation to 
the rights of the injured party.  Further, tha t  i t  is based upon a con- 
tract  implied in law from tlie circu~nvtance tha t  the passively negli- 
gent tort-feasor lias discharged an obligation for which the actively 
negligent tort-feasor mas primarily liable. Hzinsucker v .  Clzair Co., 
237 hT.C. 539. 73 S.E. 2d 768. But  defendant's contention is not sus- 
tained. The distinction is more apparent than real. I n  final analysis 
tlie obligation of defendant's insured to indemnify, if such obligation 
exists, stems from his wrongful conduct in the use of an automobile. 
The theory, contract implied in lanr, upon which indemnitee establishes 
his right to  indemnity and to be subrogated to  the rights of tlie judg- 
ment creditor with respect to tlie lien and certain incidents of tlie 
judgmeiit, does not affect tlle nature of the transaction n-liich gives 
rise to insured's obligation. The courts are divided on the question, but 
tlie great weight of authority is that  liability for indemnity to  a 
passively negligent tort-feasor ordinarily comes within the coverage 
of a public liability insurance policy. Most of the decided cases have 
arisen under circumstances in which tlie insured was con~pelled to  
pay indemnity and sued his insurer for reimbursement. The matter is 
summarized thus: ". . . public liability policier ordinarily are not con- 
fined to, and do not contemplate, indemnity only against direct actions 
by injured persons against the insured; rather, they cover losses which 
he may suffer by reason of being liable over to  another who has been 
compelled to pay for damages t o  persons injured because of tlie negli- 
gence or wrongful act  of the insured, or his agents, which resulted in 
such injuries being inflicted. I n  ot,lier words, the insured may sustain 
a loss froin liability to  tlie public on account of personal injuries 
caused by them, or their workmen, and such loss be brought within the 
terms of tlie policy by circuity of action, . . ." Couch, Cyclopedia of 
Insurance Law, Vol. 3, s. 1165(b) ,  pp. 4136-4137; United States F. 
& G. Co. v .  Virginia Eng. Co., 213 F .  2d 109, 63 A.L.R. 2d 1114 (4th 
Cir. 1934) ; Board of Trade Livery Co. v. Georgia Casualty Co., 200 
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N.W. 633 (Minn. 1924) ; Creem v. Fidelity R. Casualty Co., 100 N.E. 
454 (N.Y. 1912) ; Fidelity & Casualty Co. v. Southern R .  Sews  Co., 
101 S.W. 900 (Ky. 1907). Our Court i~ in accord with this principle. 
R.  R.  v. Guclrantee Corporation, 173 N.C. 366, 96 S.E. 25; Hamzlton 
v. R.R., 203 N.C. 468, 166 S.E. 392. 

Assuming for the moment tha t  the coinplaint states facts sufficient 
to  constitute a cause of action in accordance with plaintiff's con- 
tention, i t  is our opinion that the plaintiff trustee can maintain the 
action ~ i t l i o u t  joining V. C. Garner, his ccstui que trust. It is a firmly 
established principle in this jurisdiction that  if a juciginent dcbtor, 
Who has a right to indemnity as against another judgment debtor (of 
the same judgment), pays the judgment and has it cancelled of record 
or has i t  assigned to  himself, tlie judgment is extinguished, notmith- 
standing intention. But  if he has assignment nlade to a trustee for his 
benefit, the judgixent remains in force. The trustee is subrogated to 
the rights of the judgment creditor wit11 respect to the lien and other 
incidents of tlie judgment, for the benefit of his cestuz qzie trust, and 
may at the request of the beneficiary cause execution to issue or other- 
wise enforce collection, according to the rights and interest of the bene- 
ficiary. Bzimett v. Sledge, 129 K.C. 114, 39 S.E. 773; Peebles v. Gay, 
113 S . C .  39, 20 S.E. 173; Liles v. Rogers, 113 N.C. 197, 18 S.E. 104; 
Rice v. Hearn, 109 K.C. 130, 13 S.E. 893; Tiddy v. Harris, 101 K.C. 
589, 8 S.E. 227; Hanner v. Douglass, 57 S . C .  262; Barrmger v. Boy- 
den, .52 K.C. 187; Hodges v. Armstrong, supra; Sherujood v. Collier, 
14 K.C 380. The foregoing is subject to tlie rule that the payment in 
full by a judgment debtor operates as an absolute discharge of the 
judgment, notn-ithstanding tha t  an assignment is made to a trustee 
to  keep it alive, if tlie payor is not, asidc from the assignnxnt, entitled 
to contribut~on, subrogation or indemnity. 30-4 Am. Jur., Judgments, s. 
1009, p. 867. Most jurisdictions do not require assignment to a trustee 
or third person on the reasoning tha t  '(where the right of subrogation 
exist<s an assignment is unnecessary, for tha t  is supplied by equity." 
Royal Indemnity Co. v. Becker, 173 K.E. 194, 75 A.L.R. 1481 (Ohio 
1930) ; 3Iuldouney v. Jllddleman, 107 A. 2d 173 (Pa .  1934). An as- 
signee of a judgment can maintain an action on i t  in his own name. 
Moore v. Xou~ell, 94 N.C. 263. The assignee of the injured party may 
maintain an action against the judgment debtor's insurer. Roth v. 
General Casualty dl: Surety Co., 146 A. 202 ('?UT.,J. 1929) ; 83 A.L.R. 
38. X trustee may sue in his own name, or he may join his cestui que 
trust. Mebane v. Mebane, 66 X.C. 334. ". . . ( A )  trustee of an express 
t r u s t .  . . may sue without joining with him the person for whose bene- 
fit the action is prosecuted." G.S. 1-63; Chutham v. Realty Co., 180 
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N.C. 500, 105 S.E. 329; Martin v. Mask,  158 N.C. 436, 74 8.E. 343. 
Where a judgment is assigned to a trustee for the benefit of a judg- 
ment debtor, who is entitled to indemnity, the trustee may nlaintain 
the action for indemnity without joining the cestui que trust. Searing 
v. Berry, 11 X.W. 708 (Iowa 1882) ; Brown v. Powers, 65 N.Y.S. 733 
(1900). 

The subrogee of the injured party may sue the primary wrongdoer's 
insurance carrier, and the primary wrongdoer is not a neceesary party 
to  the action, ATew York Casualty Co, v. Sinclair Refining Co., 103 
F .  2d 65 (10th Cir. 1939). 

Anyone for whose benefit an insurance policy is issued, covering the 
legal liability of the insured (as distinguished from a mere indemnity 
insurance contract), may maintain an action directly against the 
insurer. D i s t ~ b u t i n g  Co. v. Insurance Co., 214 N.C. 596, 200 S.E. 411. 
The insured must sustain a loss before insurer is liable, and a bene- 
ficiary of the policy must comply with the conditions precedent to  
suit according to the terms of the policy before an action may be insti- 
tuted against insurer. Small v. Morrison, 185 K.C. 577, 118 S.E. 12 ;  
Kewton v. Seeley, 177 N.C. 528, 99 S.E. 347. It does not appear from 
the complaint that  i t  has been judicially established tha t  T V  C. Garn- 
er is entitled to  indemnity from H. 17. Garner. The policy issued by 
Nationwide provides tha t  ''No action shall lie against the Conlpany 
unless, a s  a condition precedent thereto, . . . the amount of the in- 
sured's obligation to  pay shall have been finally determined either by 
judgment against the  Insured after actual trial or by written agree- 
ment of the insured, the claimant and the Con~pany." If as plaintiff 
contends this action involves indemnity as the sole right of recovery, 
and if i t  be determined judicially tha t  no right of inde~mnity exists, 
then H. F. Garner is entitled to  have the judgment cancelled and has 
incurred no obligation. The question of primary and secondary lia- 
bility is for the offending parties to adjust between themselves (Bow-  
m a n  v. Greensboro, 190 N.C. 611, 130 S.E. 502)' and neither is a party 
to  this action. Fut~hermore, the policy provides tha t  the insurance com- 
pany may not be joined in an action to  determine insured's liability. 
The question of primary and secondary liability could have been, and 
perchance mas, determined in the Trotter action. Where two alleged 
tort-feasors are sued by the injured party, one may set up a cross- 
action against the other for indemnity and have the matter adjudi- 
cated in tha t  action. Green v. Laboratories, 254 N.C. 680, 690, 120 
S.E. 2d 82; Gregg v. Wilmington, supra. And where one ~ ~ h o  is second- 
arily liable is sued in tort, he may make the primary wongdoer a 
party defendant and assert his right to indemnity and have the matter 
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adjudicated in the injured party's action. Guthrie v. Durham, 168 N.C. 
573, 84 S.E. 859. See Cheshire v. Wright,  243 N.C. 441, 90 S.E. 2d 
687, for issues submitted to determine the right to indeiiinity as  be- 
tween master and servant. TTThere one secondarily liable is sued, he 
may, after judgment, maintain a separate action against the primary 
wrongdoer for indemnity. Gregg v. Wilmington, sz~pra. The complaint 
in the present action is defective in tha t  i t  does not allege, as a con- 
dition precedent to the right to maintain the action, tha t  the right 
to indemnity has been determined according to the provisions of the 
policy. Parenthetically, the facts alleged in the coiiiplaint are in- 
sufficient to show tha t  a right to indemnity exists in favor of Tt'. C. 
Garner. 

It is not to be inferred from anything stated in this opinion tha t  the 
provisions of the policy have been judicially construed with respect 
to the facts alleged. The allegations of the complaint are too indefi- 
nite for construction of the policy. The alleged facts are not sufficient- 
ly specific t o  show tha t  plaintiff's claim comes within the policy 
coverage. 

We have discussed this case only in the light of what plaintiff con- 
tends liis cause of action is. There are many and varied questions we 
do not reach. I n  our opinion the complaint does not sufficiently state 
a cause of action on any grounds. The court below properly sustained 
the demurrer. But  there was error in dismissing the action. When n 
demurrer is sustained, the action will be dismissed only if the nlle- 
gations of the complaint affirmatively disclose tha t  plaintiff has no 
cause of action against the defendant. Lumber CO. v. Pamlico County, 
250 N.C. 681, 110 S.E. 2d 278. 

The portion of the judgment sustaining the demurrer is affirmed, but 
the portion dismissing the action is stricken. If so advised, plaintiff 
may move to amend. G.S. 1-131. 

Modified and affirmed. 

ARLENA PEARSALL, PLAINTIFF v. DUKE POWER COMPANY, ORIGINAL 
DEFEKDAR'T AND DAVID W. ELKINS AND IDA RUTH ELKINS ADDITIOX- 
AL DEFENDANTS. 

(Filed 1 February 1963.) 

1. Appeal and Error § 4; Torts Ej & 

Where the verdict fixes liability of the original defendant and ex- 
culpates the additional defendant, joined for contribution, the original 
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defendant may pay the judgment in faror  of plaintiff m d ,  without 
al)i)ealing Ihc~'cfrom, appeal from the juclgn~ent denying it  the right to 
contribution. G.S. 1-240 ; G.S. 1-277. 

The failure of a motorist to pass to the right of the center of a n  iuter- 
section in ma1;ing n left turn a t  the intersection is negligence pcr so and 
is nctionnble if i t  prosimately causes injury to another. G.S. 20-153 ( a ) .  

3. Automobiles S 18- 
An intersection is an area einbracaed within tlie prolongation of the 

lateral curb l i n ~ s  or, if none, then the lateral bountlrj- lines of two or 
more liigli~rays ~ ~ ' h i c h  join one another a t  any angle, G.S.  20-3S(1), and 
the center linc of an intersection is the nieeting point of tlie medial 
lines of the 1iighv:iy~ intersecting one another. 

Erideace that one defendant, in  turning left a t  an intersection "cut 
the corner" and failed to pass to the right of the center of the inter- 
scctitm, so that tlie drirer of a bus apl~roaching the in~tersection from such 
defentltult's left, upon haring his attention called b~ the sounding of 
tlcfentlnnt's liorn to tlie presence of such defendant's rehicle in a place 
wherc it  had no right to be, stopped so suddenly to avoid collision that  
a 1):lwenger in the bus was thrown to her injury, is lre7d sufficient to be 
subnlitted to the jury on the issue of such defendant's negligence. 

Where all of the evidence tends to show that there were curb lines 
along the intersecting streets, the definition by t h e  court of a n  inter- 
section ns "a 1)rolongataoa of the lateral line>, if any, or the proper- 
ty, lines if any," must be held for prejudicial error, especially when a n  
interrogation of a juror, properly interpreted, requests instructions as  to  
the line of trnrel permitted by law to a ~notorist in making a left turn 
at  an intersection. and the court fails to give instructions on this materi- 
al point. 

6. Trial § 35- 

Where the instruc?tion of the court on a material aspect of the case 
is incomplete and unclear. i t  is  prejndicial error for the court to refuse 
to give further instructions upon thc, point in response to interrogation 
of a juror, even though tlie juror's question is not clearly phrased, it 
being the duty of the court to apply the law to the evidence on :I material 
aspect eren in tlie absence of a special requeut. G.S. 1-1SO. 

APPEAL by defendant Duke Power Company from Jollnston, J. 
February 5 ,  1962 Civil Term of GUILITORD, Greensboro Division. 

Plaintiff brought this action againht Duke Power Company, here- 
after Dulie, to recover compensation for injuries sustained while a 
passenger on a bus operated by Duke as a collinlon carrier in Greens- 
boro. Plaintifl was injured a t  or near the intersection of Asheboro and 
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Gorrell Streets. She entered the bus a t  the intersection of Asheboro 
and Murray Streets, approximately 460 feet south of the place where 
she mas injured. When she entered, she gaye the motorman a five 
dollar bill to be changed so she could pay her fare. The motorman 
handed her tlie change and put  the bus in operation, going north on 
Asheboro Street. Having placed the fare in a box provided for tha t  
purpose, plaintiff started to a seat, but before she had an oppoitunity 
to  find one tlie motorman applied his alr brakes, innking a sudden stop 
which threw plaintiff down. Plaintiff subtained severe injuries as a re- 
sult of the fall. The bus was stopped to avoid collision with a vehicle 
traveling west on Gorrell Street, making a Ieft turn into A>heboro 
Street. 

Plaintiff alleged her injuries were caused by the negligence of Duke 
in (a )  putting the bus in operation without allowing her reasonable 
opportunity to find a seat, (b )  the failure of the motorman to main- 
tain a proper lookout, thereby necessitating the sudden stop to avoid 
the collision nit11 the other vehicle. Duke admitted its bus made a 
sudden stop, causing plaintiff to  fall. I t  denied the fall and resulting 
injuries were caused by negligence on its part. It alleged the stop was 
made necessary by the negligence of David W. Elkins, hereafter El- 
kins, operating a Chevrolet station wagon owned by his wife, Ida  
Ruth Elkins. 

In  addition to its denial of liability, Duke alleged its right to con- 
tribution from I d a  Elkins and her agent-husband, David Elkins, i f  
the jury should find plaintiff was injured by its negligence. On Duke's 
motion the Elkins were made additional defendants to answer Duke's 
claim of contribution. The Elkins denied Duke's allegations that  their 
negligence caused plaintiff's injuries. 

To  determine the rights of the parties the court submitted three 
issues answered as  follows: 

"1. Was the plaintiff, Arlena Pearsall, injured by the negligence 
of the Defendant, Duke Power Company, as alleged in the complaint? 

"ANSWER: Yes. 
"2. What  amount, if anything, is the plaintiff entitled to recover of 

the defendant, Duke Power Company, for personal injuries? 
"ANSTER: $17,500.00. 
"3. Were the defendants, David W. Elkins and Ida  Ruth Elkins, 

negligent and did their negligence contribute to the injury of Arlena 
Pearsall as alleged in the cross action of the defendant, Duke P o w r  
Company? 

"ANSWER: No." 
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PEARSALI, v. POWER Co. 

Judgment was entered on the verdict. Duke gave notice of appeal 
and was allowed time to serve its case on appeal. Before the expiration 
of the  time allowed to serve case on appeal Duke paid plaintiff the  
damages awarded by the jury plus interest accrued, whereupon plain- 
tiff, acting through her attorney, assigned and transferred without 
recourse the judgment '(to Durward S. Jones, Trustee for Duke Power 
Company, the purpose of this assignment and transfer is to protect 
whatever rights Duke Power Company may have under General 
Statute 1-240." Thereafter and within 1,he time agreed on Duke served 
its case on appeal on counsel for the additional defendants. The case 
served constitutes the record here. 

Adams, Kleemeier, Hagan & Hannah by Durward S. Jones for 
original defendant appellant. 

Smith, Moore, Smith, Schell & Hunter by Stephen Millikin for ad-  
ditional defendant appellees. 

RODMAN, J. The appeal presents these questions: (1) Did Duke, by 
paying and taking an  assignment of the judgment which plaintiff 
had obtained against it, forfeit its right t o  have its claim for con- 
tribution reviewed by appeal'? (2) If not, has Duke shown prejudicial 
error entitling i t  to a new trial on its claim for contribution? 

I n  stating the questions for decision we reverse the order stated by 
the parties, for the second need not be answered if, a s  appellee asserts, 
the first should be answered in the affirmative. I n  our opinion tha t  
question requires a negative answer, if a reasonable interpretation be 
givcn to c. 68, P.L. 1929, now the last portion of the first paragraph 
of G.S. 1-240. 

Prior to the enactment of tha t  statute one torb-feasor was, as a rule, 
not entitled to  contribution from another. Doles v. R.R., 160 N.C. 318, 
75 S.E. 722; White v. Realty Co., 182 N.C. 536, 109 S.E. 564. The 
statute was enacted to reverse the rule declared in the cited and similar 
cases. Contribution was made the rule and not the exception. Of 
course there can be no contribution unless the parties are joint tort- 
feasors. 

The statute made no attempt to  interfere with the right of the  in- 
jured party to  decide who would be called on for compensation. A de- 
fendant sued in tort cannot compel plaintiff to sue all responsible for 
the damage, Bell v. Lacey, 248 N.C. 703, 104 S.E. 2d 833, but the 
party sued may have contribution from all responsible for the damage. 
This right may be enforced in either of two ways. The party sued may 
wait until a judgment has been obtained against him, whereupon he 
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may maintain an action against the other tortfeasors; or defendant 
may, in the action against him, have the other tortfeasors made parties. 
I n  either event the party called on to  compensate the injured party is 
a plaintiff in the action against his alleged joint tortfeasors. Bell V .  

Lacey, supra; h'orris v. Johnson, 246 K.C. 179, 97 S.E. 2d 773. 
Here plaintiff has established Duke's duty to compensate her. 

Duke, by its failure to perfect its appeal from the adjudication of its 
l iab~lity to plaintiff and the discharge thereof, is not thereby barred 
from asserting its right against Elkins. The appeal is based on as- 
sertion of error with respect to Duke's right of action for contribution 
against Elkins. The right to appeal is accorded i t  by G.S. 1-277. It is 
not a condition precedent to the exercise of this right tha t  i t  also ap- 
peal from the judgment rendered in favor of plaintiff. 

Unless Duke can obtain a new trial on its claim against the ad- 
ditional defendants, the verdict and judgment which i t  seeks to review 
will be a bar t o  any action i t  may hereafter assert for contribution. It 
would be manifestly unjust to  compel Duke to withhold compensation 
from plaintiff until its rights, if any, against Elkins had been de- 
termined. 

Since Duke has the right to appeal because of asserted error result- 
ing in a denial of its claim for contribution, an answer must be given 
to  the second question. 

The negligent act of Elkins as  charged by Duke was a left turn by 
Elkins from Gorrell Street into Asheboro Street before he had reached 
the intersection of these streets, forcing Duke, who had the right of way 
a t  the point where the turn was made, to  stop suddenly to avoid a 
collision. 

The parties used a t  the trial a map for the purpose of illustrating 
the testimony given by the witnesses. It shows the location of some 
but not all of the structures which front the streets. It does show the 
manner in which the streets join. For convenience in understanding 
the factual situation as  described by the witnesses, tha t  portion of 
the map showing the intersection and the area adjacent thereto is 
reproduced and made a part  hereof. 
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DRIVE 

As will be observed, Asheboro Street runs northwardly until i t  
reaches Gorrell Street. It there makes a turn to the left approximating 
50 degrees. The southern portion of Asheboro Street is thirty-three feet 
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wide. The yellow line separating north and southbound traffic is t~velve 
feet four inches from the eastern curb on Asheboro Street. 

Gorrell Street runs in a northwest-southeast direction. It terminates 
when i t  reaches hsheboro Street. The curb lines on the east side of 
Asheboro and south side of Gorrell do not extend to the apex of t l ~ e  
angle. Tha t  portion excluded from the statutory definition of tlie 
intersection is cut off by an arc about twenty or twenty-five feet from 
the apex. The area between the apex and the arc is not private proper- 
ty but a portion of tlie streets. 

The jury could find from the evidence these facts: The bus was 
traveling northwardly on Asheboro Street. It had stopped a t  the inter- 
section of tha t  street and Murray Street, which is south of the area 
shown on the printed diagram. Elkins saw the bus when i t  was 
about 160 feet from the intersection of Aslieboro and Gorrell Streets. 
H e  was uncertain whether i t  was moving toward the intersection or 
was stopping. I t s  movement was slow. The bus was on its righthand 
side of the street. It stopped sudclenly t>o avoid a collision with Elkins. 
It stopped opposite the southwest end of the arc connecting Asheboro 
and Gorrell Streets and thirty feet or more south of the apex of the 
angle formed by extending the curb lines of these streets. There are no 
lights controlling traffic a t  the intersection nor are there any other 
signs directing traffic. Elkins lived in the vicinity of tlie intersection. 
H e  was familiar with the conditions there. He stopped before reaching 
the intersection of the streets. He  gave a signal with his light indicat- 
ing his intent to make a left turn and then proceeded into the inter- 
section. He  did not go out to the point constituting the apes of the 
angle formed by extending the curb lines of the two streets but turned 
close to the arc connecting the two streets. He  saw tha t  the motorman 
was not keeping a lookout for he was putting money in liis pocket. 
Elkins blew his horn when a few feet from the bus t o  attract the 
motorman's attention and then proceeded in front of it. The bus ap- 
plied its brakes and stopped. There was no contact between the 
vehicles. 

If Elkins made the turn as  alleged, was he negligent? G.S. 20-153 ( a )  
and (b)  say the operator of a motor vehicle "when intending to turn 
to  the left shall approach such intersection in the lane for the traffic 
to  the right of and nearest to the center of the highway, and in turning 
shall pass beyond the  center o f  the intersection, passing as closely as 
practicable t o  the  right thereof before turning such vehicle t o  the lef t .  
(Emphasis added.) 

"For the purpose of this section, the center of the intersection shall 
mean the meeting point of the medial lines of the highways intersect- 
ing one another." 
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An intersection is "the area embraced within the prolongation of the 
lateral curb lines or, if none, then the lateral boundary lines of two or 
more highways which join one another a t  any angle whether or not 
one such highway crosses the other." G.S. 20-38(1). 

Denny,  J. (now C.J . ) ,  said in Simmons v. Rogers, 247 K.C. 340, 100 
S.E. 2d 849: "A violation of G.S. 20-153(a) constitutes negligence 
per se and such negligence is actionable if it proximately causes in- 
jury to another." He  supports this statement by reference to Ervin v .  
Mills Co., 233 N.C. 415, 64 S.E. 2d 431 ; G r k m  v. Watson, 233 N.C. 
65, 62 S.E. 2d 538; Tarrant v. Bottling Co., 221 N.C. 390, 20 
S.E. 2d 565. 

If Elkins violated the statute, the question of whether such negli- 
gence proximately caused the injury was for the jury. Whi te  v. Lacey, 
245 N.C. 364, 96 S.E. 2d 1. 

The court, in charging the jury on the first issue, read G.S. 20- 
153 (a )  and ( b ) .  He  told the jury tha t  one who violated these statutes 
was negligent. He then said: ";?;ow, inembers of the jury, an  inter- 
section is the area embraced within the prolongation of the lateral curb 
lines, if any, or property lines, if any, where two streets or highways 
meet, whether they continue on across or whether they stop without 
continuing or across." (Emphasis added.) Dukc excepted to the quoted 
portion of the charge. The italicized language will show tha t  the court 
did not quote correctly the statute n-hich fixes the intersection a t  "the 
prolongation of the lateral curb lines or if none, then the lateral 
boundary lines of two or more highways which join." (Emphasis 
added.) Here all the evidence mas to the effect tha t  there were curb 
lines along the street. The inadvertent use of the words "property 
lines1' could well have, and we think did cause confusion. This is in- 
dicated by an  inquiry directed to the court by a juror after the jury 
had been unable for some hours to  agree on a verdict. 

The court had recalled the jury to inquire if i t  could be of assist- 
ance. The foreman propounded questions to the court in response to 
which the court gave instructions. The court inquired if any other 
juror desired to  ask a question in response to which a juror said: "Yes, 
sir, I have. A fellow gets in the intersection, a flickering light, he's 
got the right of way, if he pulls over out of the path tha t  he's supposed 
to go and would cause another in the party of another truck coming 
tha t  was in its proper lane, if he pulls owt of the lane he's traveling 
where would he stand?" The court had the reporter repeat the ques- 
tion. After she had done so, he said: "The court instructs you t h a t  i t  
oannot properly answer tha t  question." 

Duke assigns the failure of the court to answer the question as error. 
The assignment is, we think, well taken. True the question is not 
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clearly phrased, but n-hen examined in the light of the testimony, i t  is, 
we think, apparent tha t  the juror n-anted to know where the law per- 
mitted Elkins to make his left turn. Sowhere in the charge had the 
court applied the lam relatmg to the place where and hon. Elkmb 
should proceed in nlaking a left turn. Tliiv m-as a duty imposed by 
statute G.S. 1-180, which should have been discliarged without special 
request. Therrell v. Freeman, 256 K.C. 552, 124 S.E. 2d 522; Cham- 
bers v. Allen, 233 N.C. 195, 63 S.E. 2d 212. K h e n  the failure to explain 
the lavi so the jury could apply i t  to the facts was specifically called 
to  the court's attention by the juror's request for information, i t  
should have told the jury how to find the intersection of the streets as 
fixed by G.S. 20-38(1) and how, when the rnotol i~t  reached the inter- 
section, he was required t o  drive in inaliing a left turn. G.S. 20-153 ( a )  
and (b )  . 

The testimony would support a finding that  Elkins turned left be- 
fore he reached the intersection as defined by the statute. Such a turn 
would put  Elkins directly in the path of the bus a t  a place where Elkins 
had no right to be. 

Because of the failure of the court to apply the law to  the facts of 
the case and inform the jury n-here Elliins was permitted to nlnke 
his left turn, there must be a 

New trial. 

THE HOME INDEMNITT COMPAHT v. WEST TRADE MOTORS, INC., 
E. &I. CROCIZETT, A K D  LOUIS CROSBY BRdDSHhTV. 

(Filed 1 February 1963.) 

1. Appeal and  E r r o r  3 59- 
A decision of the Supreme Court must be read in the light of the facts 

of the case in which it  is written, and general s~tatements thereiu ap- 
pearing may not be applicable to a different factual situation. 

2. Autoniobiles 3 4- 
Where the on7ner of a registered vehicle transfers ownership to a 

nondealer, i t  is the duty of the vendor to endorse the certificate of title 
to the transferee with a statement of all liens and encumbrances rerified 
by oath, and these papers must be transmitted to the Department of Motor 
T7ehicles; but when an owner sells to a dealer, the dealer is not required 
to transmit the certificate of title to the Department of Motor Vehicles 
until the dealer resells. G.S. 20-73 as amended. 

3. Same; Insurance 3 57- Garage liability policy held no t  t o  cover 
negligence of purchaser to whom dealer h a d  endorsed certificate, 
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even though purchaser's mortgagee fails t o  send papers t o  Depart- 
ment  of Motor Vehicles. 

Where a dealer purchases a car from an individual and thereafter sells 
i t  to another individual and, upon payment of the full purchase price, 
endorses his certificate of title to the purchaser and, a t  the direction of 
the purchaser delivers the certificate of title to a finance company loaning 
a part of the purchase price secured by chattel mortgage, he ld  the dealer 

has done all required of him by law and may not be penalized for  the 
failure of the mortgagee to transmit the endorsed certificate, with no- 
tation of liens, to the Department of Ilotor Vehicles, and the insurer in 
a garage liability policy issued to the dealer may not be held liable for 
damages thereafter resulting from the negilgent operation of the vehicle 
by the purchaser. 

APPEAL by plaintiff from McC'onnell, X.J., August 20, 1962 Term of 
UNION. 

Plaintiff seeks by declaratory judgment a determination of its lia- 
bility, if any, arising under a standard garage liability policy issued 
by i t  to West Trade Motors, Inc., hereafter designated as  dealer. In- 
dividual defendants are hereafter designated by their surnames. 

The facts as  stated in the complaint which give rise to  the question 
are: Dealer is a registered dealer in used autonlobiles. On 24 July 1961 
i t  purchased from -Albert Selby a described 1935 Mercury coupe. It 
took immediate possession, receiving from Selby a verified assignment 
and warranty of title by completion of the form appearing on the re- 
verse side of the Selby certificate of title issued to him by the De- 
partment of Motor Vehicles. 

On 16 September 1961 dealer sold the Mercury coupe to Bradshaw. 
Dealer "executed and acknowledged an Assignment and Warranty 
of Title as  a registered dealer of automobiles in the form approved 
by the Department of Motor Vehicles of the State of North Carolina 
and printed upon the reverse side of the certificate of title to  said 
Mercury automobile, and duly delivered possession of said vehicle to 
the  defendant Louis Crosby Bradshaw after having received payment 
in full. . ." 

Bradshaw "executed on the form approved and provided by the 
Department of Motor Vehicles of the State of Xorth Carolina for such 
purpose, a Purchaser's Application for New Certificate of Title to said 
auton~obile, duly sworn to by him and notarized, and took possession 
of said automobile." 

On 16 September 1961 Bradshaw borrowed from Smart Finance 
Company monies necessary to make the purchase. He  gave the finance 
company "a written security instrument" to  secure payment of the 
loan. Dealer, by agreement with Bradshaw, "delivered said certificate 
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of title for the Mercury automobile, together with the Purchaser's 
Application for New Certificate of Title, to said Smart Finance Com- 
pany, through whoin the defendant Louis Crosby Bradshaw had pro- 
cured a loan for the balance of the purchase money on said 1955 
hlercury automobile, as aforesaid, as security for said loan, and tha t  
said Smart Finance Company had possession of all the aforesaid 
documents a t  all times referred to hereinafter." 

On 4 Kovember 1961 Bradsham, operating the JIercury coupe, was 
in a collision with a motor vehicle owned and operated by Crockett. 
Crockett asserted the collision was due to the negligence of Brad- 
shaw; Bradshaw had not acquired title to the Mercury because 
title was still vested in dealer; Crockett was protected and entitled 
to  recover from plaintiff compensation for his injuries under the 
garage liability policy issued by pla~ntiff to dealer. 

The policy issued by plaintiff to dealer covers bodily injury and 
property damage resulting from "the ownership, maintenance or use 
of any auton~obile in connection with the above defined operations, 
and tlie occasional use for other business purposes and the use for non- 
business purposes of (1) any automobile owned by or in charge of the 
named insured and used principally in the above defined operations, 
and (2 )  any automobile owned by the named insured in connection 
with the above defined operations for the use of the named insured, 
a partner therein, and executive officer thereof, or a member of the 
household of any such person." The policy defines the insured as "the 
named insured. . .and (2)  any person while using an automobile 
covered by this policy, and any person or organization legally responsi- 
ble for the use thereof, provided the actual use of the automobile is 
by the named insured or with his permission." 

Crockett demurred to the complaint, asserting that  i t  stated no 
cause of action because Bradshaw acquired no title until he applied 
to the Department of Motor Vehicles for a title, citing in support of 
his position G.S. 20-73 and 20-72(b) as amended by the Legislature 
in 1961. The court TYas of the opinion tha t  these statutes prevented 
title vesting in Bradshaw, and because he had no title "the defendant, 
Bradshaw, mould be deemed in lam to have operated said automobile 
a t  the time of the collision ~ i t h  tlie permission and consent of West 
Trade JIotors, Inc. within the meaning of said policy of insurance and 
as an insured of the plaintiff under said policy. . . I 1  For this reason i t  
sustained the demurrer. Plaintiff excepted and appealed. 

Carpenter, W e b b  & Golding b y  Williavz B. W e b b  for plaintiff appel- 
lant. 
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Wilson & Clark by Richard S. Clark for defendant appellee Croc- 
kett. 

RODNAN, J. Before Crockett could recover, he would have to es- 
tablish dealer's liability. This liability exists, Crockett asserted and 
the court approved, because dealer was the owner of the Mercury 
coupe used by Bradsham with dealer's permission on 4 November 
1961. The contention is based on the interpretation Crockett places on 
our decision in Credit Co. v. A-orwood, 237 N.C. 87, 123 S.E. 2d 369. 

We repeat what Justice Jackson so well said in Armour & Co. v. 
Wantock, 323 1J.S. 126, 89 L. ed. 118: "I t  is timely again to remind 
counsel tha t  words of our opinions are to be read in the light of the 
facts of the case under discussion. To keep o1)inions n-ithin reasonable 
bounds precludes writing into them every limitation or variation which 
might be suggested by the circumstances of cases not before the 
Court. General expressions transposed to other facts are often mis- 
leading." This clearly-stated rule has been applied by this Court on 
many occasions. Howard v. Boyce, 254 K.C. 255,118 S.E. 2d 897, Lane 
v. L)orney, 250 N.C. 15, 108 S.E. 2d 53, I n  re Will of Pridgen, 249 N.C. 
509, 107 S.E. 2d 160, are illustrative. 

Credit Co. v. Norwood, supra, called for a determination of the 
priority betn-een two creditors of Norwood. It did not determine any 
rights as between vendor and vendee of :L motor vehicle. Tha t  question 
was not presented. If the sales and collision referred to in the complaint 
had occurred prior to 1961, Crockett would, probably, not have as- 
serted any claim against dealer or plaintiff, its insurance carrier. If 
he had made such assertion, he would have found a clear-cut and posi- 
tive denial of liability in Godwin v. Casualty Co., 236 N.C. 730, 125 
S.E. 2d 23. Unless the 1961 amendments to our motor s-ehicle laws re- 
quire a different result, the law declared in Godulin v. Caszcalty Co., 
supra, is still an effective barrier to Croc~ltett's claim. 

C. 835, S.L. 1961, is entitled "AN ACT TO STREKGTHEN T H E  
MOTOR VEHICLE CERTIFICATE OF T I T L E  LAWS BY PRO- 
VIDING FOR A MANUFACTUREIZ'S CERTIFICATE OF 
TRAKSFER FOR N E W  hlOTOR VEHICLES A K D  FOR T H E  
RECORDATION AND PERFECTION O F  SECURITY INTER-  
ESTS I N  VEHICLES." Unlike most of our statutes this bill contains 
a preamble stating the reasons which called for a modification of the 
law. The bill said: "WHEREAS, the present motor vehicle certificate 
of title law provides for a declaration of' all existing liens a t  the time 
of application for registration, but does not require tha t  liens given 
thereafter be declared and entered on the certificate of title; and 
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"WHEREAS, the certificate of title, often regarded as  absolute, is 
not conclusive as  to liens and may not be relied upon to show good 
title for purpose of sale or encumbrance, except as i t  relates to lien 
perfection under Section 213 of the Interstate Comn~erce Act; that  is, 
liens on equipment of interstate common and contract carriers; and 

"WHEREAS, the present certificate of title law does not meet the 
requisites of the Uniform Title Code because the certificate of title 
is not in and of itself adequate notice to third parties of existing liens; 
and 

"WHEREAS, a certificate of title that  can be relied upon as a ready 
means by which all legal interest in motor vehicles may be determined 
n-ould be to the public interest: h'ow, therefore. . ." Then follon-ed the 
enacting clause. 

For the purpose of this decision sales of motor veliicles may be put 
in two classes: ( a )  sale by a registered owner to someone other than n 
dealer, G.S. 20-72, and (b)  sale by a registered owner to a dealer and 
the subsequent sale by the registered dealer to  a nondealer, G.S. 
20-75. 

G.S. 20-72 (b)  was rewritten by the 1961 Legislature. The concluding 
sentence of that  subsection now reads: "Transfer of o~vnership in a 
vehicle by an owner is not effective until the provisions of this sub- 
section have been complied with." Tha t  subscction malies it tlie duty 
of the vendor of a registered vehicle to endorse his certificate of title 
to  the transferee v i t h  a statement of all liens or encumbrances to be 
verified by the oath of the owner. These papers must be transmitted to  
the Department of Motor Vehicles. But  when a sale is made to a deal- 
er, i t  is not necessary to transmit the certificate of title to the De- 
partment of Motor Vehicles until the dealer resells. G.S. 20-75. To 
G.S. 20-75 the Legislature in 1961 added: "Transfer of ownership in 
a vehicle by a dealer is not effective until the provisions of this sub- 
section have been complied with." The burden is imposed on the ven- 
dee, or as the statute describes him, transferee, to present the cer- 
tificates and make application for a new certificate of title within 
twenty days. X wilful failure to do so is expressly declared to be a 
misden~eanor, G.S. 20-73, and when the certificate of title is delivered 
to a lien holder, i t  is nonetheless the duty of the purchaser to see that  
the certificate is forwarded to tlie Department of Motor Vehicles. 
G.S. 20-74. 

M7e said in Credit Co. v. ATorzcood, supra: "Since 1 July 1961 the 
purchaser of an autonlobile does not acquire title until he has com- 
piled with the provisions of G.S. 20-72 (b)  and 75. These sections make 
i t  the duty of the purchaser to secure from his vendor the old certifi- 
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cate duly endorsed or assigned and t o  apply for a new certificate. 
They do not relate to the duty of the 1)epartment to issue a new cer- 
tificate. What  the amendments of 1961 say is: The vesting of title is 
deferred until the purchaser has the old certificate endorsed to him 
and makes application for a new certificate. 

('If, as  appellee argues, the Legislature intended the quoted amend- 
ment to mean purchaser acquired no title until the Dpartment issued 
him a certificate, i t  would doubtless have said: 'Title shall not pass 
t o  purchaser until the Department has issued him a new certificate' 
or some other plain and positive language to tha t  effect. T h e  in ten t  
declared in the  preamble, t o  prevent vendor f r o m  using the old certifi- 
cate t o  entrap the  unwary  w a s  eflectiz~ely accomplished b y  the  lan- 
guage selected b y  the  Legislature." (Emphasis added.) 

The facts here admitted by the demurrer not only fail to suggest 
any attempt on the part  of dealer to entrap Crockett or any other 
person injured by the negligence of its vendee but affirmatively show 
dealer had, as  required by the statute, given the duly indorsed certifi- 
cate of title and Bradshaw's application for a neJy certificate to his 
agent, Smart Finance Company. Dealer had put i t  beyond its power 
to use the certificate for any purpose. 

There is nothing in the statute which suggests dealer, a vendor, 
should be penalized and held liable because of the failure of Brad- 
shaw, a purchaser, to perform his statutory duty. 

Prior to 1961 a creditor claiming a lien on a motor vehicle was re- 
quired to register his lien in the office of the register of deeds to protect 
himself against claims of ot'her creditors of the owner. Now he pro- 
tects himself by having his claim noted on the certificate of title issued 
by the Department of Notor  Vehicles. 

One who claims an interest in a motor vehicle and defers  or delays 
giving notice of his right by applying to the Department of Motor Ve- 
hicles for a new certificate or the notation of his claim on the out- 
standing certificate must suffer the consequences of his delay. As to  
him the  transfer of ownership i s  no t  e f fec t ive  until he has requested 
the Department to act. 

Nothing here said is intended to indicate nonliability of a reg- 
istered dealer's insurance carrier where the dealer permits purchaser 
t o  use dealer's registration plates within the twenty-day period allowed 
purchaser to obtain insurance and have the vehicle registered in his  
own name. G.S. 20-79.1. 

Reversed. 
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BIEB T. PRIDDP v. KERR'ERSVILLE LUUBER COMPANY, INC. 

(Filed 1 February 1963.) 

1. Laborers' a n d  Materialmen's Liens § 5- 
ii material furnisher must file his lien within six months after the 

final furnishing of the materials, and where the time for  filing lien has 
begun to run thc material furnisher cannot thereafter extend the time by 
furnishing small additional items not contemplated in the original con- 
tract ~ ~ h e n  such items a re  furnished successirely just prior to  the ex- 
piration of the time limited solely for the purpose of keeping the lien 
alive. G.S. 44-39. 

Constructive fraud does not require any frauclulent intent and exists 
when there is a breach of legal or ecjuitable duty which tends to deceive 
others or violates public or private confidence. 

3. Appeal a n d  E r r o r  5 49- 

In a trial by the court under agreement of the parties the findings of 
the court a re  conclusive if supported by competent evidence, but when all 
of the evidence iends to show the facts to be otherwise than found by 
the court, the findings must be set aside and the cause remanded. 

4. Fraud § 2- 
The acts of the onmer and material furnisher in  ordering and supply- 

ing small items after completion of the contract for the sole puipose 
uf extending the t h e  within which the nlaterialman might file his lien 
constitutes constructive fraud as  to persons acquiring subsecluent liens 
long after the expiration of the time apl~arently required for the filing 
of materialmen's liens. 

5. Execution 5 13- 
The fact that the mortgagee in a deed of trust purchases the property 

a t  the execution sale foreclosing a lien for materials does not preclude 
the mortgagee, prior to confirmation, G.S. 1-339.67, from asserting the 
priority of his lien over the lien for materials when it  appears that the 
material furnisher had fraudulently sold the onTner small items for the 
purpose of extending the time for filing lien, and therefore had not filed 
lien within the time required by lam. 

6. Estoppel § 4- 
The doctrine of equitable estoppel does not apply when no party has 

changed his position in reliance upon the acts of the party against whom 
the estoppel is asserted. 

APPEAL by plaintiff from Riddle, J., July 23, 1962 Term of FORSYTH. 
This action was instituted by the holder of a deed of trust against 

a lienor-judgment creditor to determine the priority of their liens. 
There is no substantial conflict in the evidence which is stated 

chronologically as  follows: 
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On or about M a y  14, 1959, W. A. Davis and wife entered into an 
entire and indivisible contract with defendant corporation to supply 
all the materials required for the construction of a residence upon lot 
No. 1 ,  Section 1 of "The Hammocks" in Forsyth County. There was 
no agreement as to the amount or cost of these materials, and defend- 
an t  was to be paid when Davis sold the house. Defendant began 
furnishing materials on M a y  14, 1959 and continued to supply thein 
regularly until November 2, 1959 on which date Davis purchased, 
inter alia, one medicine cabinet. 

Before the house was finished Davis began his efforts to sell it. His 
first tenant, with an option to purchase, moved in before Christmas. 
According to Davis he actually '(sold the house three different times 
with options." However, he "got fouled up three different tiines with 
i t  for some reason.' 

On M a y  2, 1960, this tenant wanted storm doors. Davis reported his 
wishes to  Mr. John W. Lain, President and General Manager of de- 
fendant corporation, who told him that, the optionee should have t l x  
doors. Defendant supplied them a t  a cost of 871.00. 

On October 19, 1960, Davis and wife executed a deed of trust  on the 
property to  C. B. Poindexter, trustee, to secure a loan of $5,500.00 
from plaintiff due in six months with interest a t  the rate of six per 
cent. This deed of trust Ivas duly recorded on October 19, 1960. 

On October 24, 1960, the defendant delivered to Davis one set of 
medicine cabinet shelves a t  fifty cents. These shelves n-ere a part  of the 
medicine cabinet which was delivered on Soveinber 2, 1959 and should 
have come with it. 

On April 24, 1961, the house was occupied by the second tenant. 
According to Davis, N r .  Lain telephoned him tha t  defendant's time for 
filing its lien for materials furnished in constructing the house was run- 
ning out, and tha t  unless Davis made a purchase he would have "to 
lien the property." The tenant was interested in buying the house and 
Davis did not want a lien filed; so he purchased one gallon of ~ ~ h i t e  
paint for six dollars. He  told Lain that  "he could probably trim the 
outside or use it for something." However, the paint was never used 
and Davis still has it. The outside trim did not need painting and 
paint was the only item Davis knew of tha t  could be used later. h c -  
cording to Lain, when he telephoned Davis on April 24, 1961 to tell 
him tha t  defendant's time for filing a lien was about up, Davis told 
him tha t  lie had a prospect in the house who ~ o u l d  purchase i t  if Davis 
n~ould paint the outside, and Lain told him tha t  if he would come down 
and purchase the paint to do the work tha t  would renew his lien. 

Lain testified as follows: "On the 2nd day of Xovember, 1959, I 
supplied Mr.  Davis certain materials including a medicine cabinet. 
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Exactly 6 months to the date later on May 2, 1960, I supplied him 
with storm doors. Eight days lacking 6 months later I supplied him 
with a set of medicine cabinet shelves, the cost of $50,  and tha t  ~ o u l d  
be October 24th, 1960. Exactly 6 months later to the day, Alml 24, 
1961, I supplied him with a gallon of paint. . . I stayed within the law. 
The law protects us. I stayed within it. I knew." 

On June 13, 1961, Davis and wife, executed a second deed of trust 
on the property to C. B. Poindexter, trustee, to secure a loan of 
$1,500.00 from the plaintiff due sixty days from date with interest 
a t  the rate of six per cent. This deed of trust was duly recorded on 
June 15, 1961. 

On September 25, 1961, defendant filed a material furnisher's lien 
in the amount of $4,993.88 on the property. The lien stated that  tie- 
fendant began furnishing materials on May 14, 1959 and finished on 
April 24, 1961. 

On December 20, 1961, defendant wrote plaintiff tha t  his loan to 
Davis on the house had come to its attention; that  defendant intended 
to institute an action to  foreclose its lien in the amount of $4,995.88 
plus 8624.49 interest unless plaintiff would pay i t  off. 

On February 21, 1962, defendant instituted an action to foreclose 
the lien. Davis and wife filed no anslyer and on March 2P, 3962 de- 
fendant took a judgment by default final for $4,995.88 with interest 
from May 14, 1939. Plaintiff was not a party to this suit. 

On M a y  25, 1962, the Sheriff offered the property for sale under 
execution issued on the default judgment. Plaintiff became the last and 
highest bidder in the amount of $6,100.00 Four days later, on ;\lay 29, 
1962, plaintiff instituted this action. I n  his complaint, he alleged gen- 
erally the facts detailed above. I-Ie averred that  the house ~ v a s  com- 
pleted on November 2, 1959 and tha t  any subsequent supplying of 
materials T-ias a fraudulent effort to defeat the liene of the plaintiff; 
tha t  the purported lien was not filed in the office of the Clerk of the 
Superior Court within six months after the final furnishing of mater- 
ials as required by G.S. 44-38 and 44-39 and tha t  the action to enforce 
the purported lien was not commenced as required by law and was 
therefore discharged. He  alleged tha t  his deeds of trust were prior 
liens to the defendant's judgment and prayed for an injunction re- 
straining the Sheriff from proceeding with the sale until the priority 
of the liens had been adjudicated. The defendant, by answer, denied 
that  the plaintiff's deeds of trust had priority and alleged tl-~nt plain- 
tiff was estopped by his bid a t  the execution sale to deny the validity 
of the sale or the superiority of the defendant's lien. 

When the matter came on for trial the parties waived a jury. The 
judge found facts in accordance with the record evidence and, in ad- 
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dition, upon the evidence detailed above, he found tha t  the defendant 
last furnished Davis materials on April 24, 1961. He  further found 
"that each controverted item was a bona fide purchase duly ordered 
and authorized by the owner; tha t  each item was calculated to en- 
hance the house and its salability, and tha t  no evidence of bad faith 
was found on the part  of the defendant but tha t  the extension of the  
time of filing lien was one of the motivating factors in the ordering 
and furnishing of the disputed items." H e  concluded as a matter of 
law, tha t  defendant's judgn~ent had priority over plaintiff's deeds of 
trust  and tha t  the execution sale was valid. He dissolved the tempo- 
rary restraining order which had been issued on June 11, 1962. Plain- 
tiff appealed, assigning as error his Honor's findings of fact set out 
in the preceding paragraph and his co~~clusions of law based thereon. 

Fred ill. Parrish, Jr., for the plaintifl appellant. 
Frank C. Ausband & Clyde C .  Randolph, Jr., for defendant ap- 

pellee. 

SHARP, J .  TJ7hen a jury trial is waived, findings of fact by the trial 
judge are conclusive on appeal if there is any competent evidence to 
support them. Insurance Co. v. Lambeth, 230 N.C. 1, 108 S.E. 2d 36. 
Was there any evidence to support the court's finding tha t  the de- 
fendant furnished materials to Davis until April 24, 1961, and tha t  
each contested item purchased between n'ovember 2, 1959 and April 
24,1961 was a bona fide purchase? The answer must be NO. Here the 
query does not seek to ascertain rrhether defendant actually sold 
Davis the questioned items; the question relates to  the purpose of the 
sale. Did defendant sell Davis the disputed items for the purpose of 
fully performing its contract with him or merely for the purpose of ex- 
tending the lien? 

G.S. 44-39 requires the lien of a materialman to be filed within six 
months after the final furnishing of the materials. The lien is lost if the 
steps required to perfect i t  are not taken in the manner and within the 
time prescribed by law. Assurance Sociefy v. Basnight, 234 N.C. 347, 
67 S.E. 2d 390. 

What  is the legal test for determining mhen the last materials were 
furnished? The applicable law was stated by Brogden, J., in Beaman 
v. Hotel Corporation, 202 N.C. 418, 163 S.E. 117, in a quotation from 
Breeding v. Melson, 34 Del. 9, 143 A 23, 60 A.L.R. 1252: ('There is 
no conflict between the authorities as  to the proposition that  the time 
for filing a claim in a mechanic's lien proceeding is computed from 
the date mhen the last item of work labor or materials is done, per- 
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formed or furnished, and tha t  principle is, undoubtedly, correct. But  
the work performed and materials furnished must be required by the 
cont.ract, and whatever is done must be done in good faith for the 
purpose of fully performing the obligations of such contract, and no t  
for the mere purpose of extending the t ime for filing lien proceedings." 
(Italics ours) 

Furthern~ore, in order tha t  the date of the last item be taken as  tha t  
from which limitation for filing notice of lien shall run, i t  is essential 
that  the work or materials a t  different times be furnished under one 
continuous contract. 57 C.J.S., Mechanics Liens', p. 632. (Italics ours) 

Where the time allowed for filing a lien has begun to run, the claim- 
an t  cannot thereafter extend the time within which the lien may be 
filed by doing or furnishing small additional items for tha t  purpose. 
Apartments ,  Inc .  v. Xoland (20.) 202 l l d .  43, 95 A 2d 90, 39 X.L.R. 2d 
387. Gent S ta te  Lumber  C o ,  v. W i t t y ,  37 Idaho 489 217 Pac. 1027; 
Tire and Rubber  C'o. v. Tire and Rubber  Co., 99 Conn. 396, 122 ,4 102. 

The reason for the rule is clearly stated in Cahoon et al. v. Fortune 
Min .  & Mil l .  Co., 26 Utah 86, 72 Pac. 437: 

"To permit a contractor, long after the completion of his con- 
tract, to revive or keep alive his right of lien by tacking on and 
adding to his account by filling additional orders for labor or 
material not contemplated by his original contract, vould throw 
open wide the doors to fraud and collusion, and in many cases 
defeat the very purpose and object of the statute, as i t  would en- 
able the favored creditor to keep alive indefinitely his right to a 
lien, :md a t  the same time prevent the property subject to lien 
from being reached by other lienholders whose contracts were 
entered into subsequent to  tha t  of his own. 'It is particularly as 
regards the rights of bona fide purchasers and incurnbrancers tha t  
the claimants of this lien are held to the strictest compliance with 
the statutory provisions as to time of its enforcement. llechanics 
and materialmen, i t  is said, should understand tha t  any unreason- 
able delay in giving public notice of their intention to hold a lien 
is dangerous, as the public, in purchasing the property, have 
nothing to  warn them after the building is substantially complet- 
ed, and the statutory period of filing the notice of lien has ex- 
pired.' " 

The only conclusion to be drawn from all the evidence in this case, 
including the testimony of Lain, is that  the items furnished after No- 
vember 2, 1959 were not for the purpose of completing the house as re- 
quired by any contract, but for the sole purpose of extending the time 
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for filing the lien which Davis and defendant both feared would dis- 
courage a sale of the property. The defendant was not a general con- 
tractor on this job. The only contract i t  had with Davis was to furnish 
the materials. There was no agreement as  to amount or cost. The 
specifications for the house, if there were any, are not in evidence. 
It is obvious tha t  the house was substantially completed before N a y  
2, 1960 for i t  was then occupied by a tenant-optionee who wanted 
storm doors. The gallon of paint was selected as  the April 24th (1961) 
purchase on the theory tha t  Davis could "use i t  for something." It 
was never used. 

The evidence establishes tha t  the purpose of the disputed sales was 
to extend the defendant's time for filing its lien. The defendant acted 
under a mistake of law, but its attempts to extend the lien constituted 
legal or constructive fraud which may exist without any fraudulent 
intent. 

"Constructive fraud is a breach of legal or equitable duty which, 
irrespective of the moral guilt of the fraud-feasor, the law de- 
clares fraudulent because of its tendency to deceive others, to 
violate public or private confidence, or to injure public interests. 
Neither actual dishonesty of purpose nor intent to deceive is an 
essential element of constructive fraud." 37 C.J.S., Frauds, Sec- 
tion 2 C. 

Whether the materials furnished after the contract had been sub- 
stantially completed were in good faith and for the purpose of com- 
pleting the contract or colorably to revive the lien is a question of 
fact. Sachetti 21. Recreation Co., 304 Rlich. 185, 7 K.W. 2d 265. 

H a d  this been a jury trial plaintiff would have been entitled to a 
peremptory instruction. Since the plaintiff alleged fraud the burden is 
on him to establish it, and lie is therefore not entitled to a directed 
verdict. 57 C.J.S., Mechanics' Liens, Section 308 K. 

The findings of the trial judge to which the plaintiff excepted must 
be set aside and the case remanded for a new trial. 

I n  the meantime i t  would appear that  plaintiff, if lie has not already 
done so, would be well advised to move below to be allowed to with- 
draw his bid. There is no sale prior to confirmation. G.S. 1-339.G7. 

I n  Glass Co. v. Forbes, ante, 426, this Court affirmed the action 
of the superior Court judge in permitting a bidder, who had bid too 
much a t  an execution sale on the faith of crroneous advice given hiin 
by  the judgment debtor and his attorney, to withdraw his bid. Rodman, 
J., speaking for the Court said: "Courts are as diligent in protecting 
purchasers from imposition because of fraud or mistake as they are in 
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protecting judgment debtors in sinlilar situations. Wliile the doctrine 
of caveat emptor applies to purchasers a t  execution sales i t  does not 
tie the hands of a court to prevent a inanifest injustice not due to the 
fault or neglect of the purchaser." 

As the defendant points out in his brief, plaintiff is in the novel 
position of seeking to restrain a sale a t  which lie was the last and 
highcst bidder. Defendant contends tha t  plaintiff has committed him- 
self to pay S6,100.00 for whatever interest Davis had in the property 
a t  the time i t  was sold, G.S. 1-339.63(b), and tha t  the question of 
priority of liens has become moot. Defendant argues tha t  if ylaintifl"~ 
deeds of trust were prior to defcndant's judgment, the llcn of dcfcnd- 
ant's judgment attached only to Davis' equity of redemption wliirh 
plaintiff bought a t  the Sheriff's sale anti if defendant's hen had priorlty 
the result Jvas the same. 

If a third person had become the last and highest bidder a t  the sale, 
clearly plamtiff would not have been estopped to maintain tlie prlority 
of his dced of trust. While the defcndant's judgment is in all ~eepects 
binding as  between Davis and defendant, the plaintiff 1s not bound by 
i t  since he was not a party to it. Thomas v. Reavzs, 196 N.C. 254, 14.5 
S.E. 226. 

The record does not disclose the value of the property. This liti- 
gation, howerer, is convincing proof that  lt is not worth tlie encum- 
brances against it. The rccord lilien-ise does not dlsclo-e n hat prompt- 
ed the plaintiff to bid $6,100.00 for the property a t  tlic execution sale 
four dnys before he brought this action to restrain the Sheriff "from 
proceeding with the sale." 

The only logleal explanation is tha t  on the day of the sale he tl~ouglit 
defcndant's lien had been filed in time. If so, this supposition w:is 
caused by the notice of lien which defendant, the judgment creditor, 
had filed. Defendant may not profit from a judgment priority which i t  
obtained by constructive fraud nor capitalize upon plaintiff's mlstnke 
occasioned by it. The doctrine of equitable estoppel, which defendant 
pleads, does not apply here. Defendant has not changed its positlon 
in rellance upon plaintiff's bid. Hardware Co. v. Lewis, 173 N.C. 290, 
92 S.E. 13. 

Kew trial. 
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C. A. DANIELS, AND BANKERS AND SHIPPERS INSURANCE COMPANY 
O F  NEW YORK, v. NATIOSWIDE iIIUTUAL INSURANCE COMPANY. 

(Filed 1 February 1963.) 

1. Insurance § 61- 
Notice to  insured of the cancellation of a n  assigned risk automobile 

liability policy is not required when the policy is cancelled by insured or 
his duly authorized agent, G.S. 20-310, nor does provision in the policy 
for notice if insurer cancels the policy require notice in such instance. 

Insured may authorize his agent to cancel a policy of automobile lia- 
bility insurance and may confer such authority on his agent a t  the time 
a policy is issued, and nothing in the Vehicle Financial Responsibility 
Act, expressly or impliedly, forbids the cancellation of such policy by 
insured through a duly authorized agent. 

3. Saine; Insurance 8 63- Injured party may not  recover against  in- 
sure r  cancelling policy at request of' insured's agent  prior t o  accident. 

At the time of making application for a noncer~tified risk under the 
assigned risk plan, G.S. 20-314, insured financed the premium with a 
finance company of which the insurnace agency was also an agent, and 
authorized the finance company to cancel the insurance if insured failed 
to pay illstallments when due. The policy was assigned to another in- 
surer and such insurer was paid the full premium. Insured failed to pay 
a n  installment when due and the finance company requested cancellation, 
and insurei. cancelled the policy and returned the unearned premium. 
Thereafter insured had a collision and the injured party recovered judg- 
ment against insured. Held:  Notice to insured of cancellation mas not 
required and the policy was validly cancelled prior to the accident, and 
neither the injured party nor his subrogatee may recorer against insurer. 

APPEAL by defendant from Crissman, J., June 4, 1962, Civil Term 
of GUILFORD (High Point Division). 

Action to  recover benefits under an automobile liability insurance 
policy. 

The following facts are not in dispute: 
On 5 January 1961 LeRoy Brand applied to Bell & Kood Insurance 

Agency, Inc. (Bell 6: Wood) of High Point for auton~obile liability 
insurance. He  made application as  a noncertified risk under the As- 
signed Risk Plan. G.S. 20-314; G.S. 20-279.21; G.S. 20-279.34. H e  re- 
quested premium financing, and signed a contract with Insurance 
Finance Company, Inc., of Fayetteville (Finance Company), of which 
Bell & Wood was an agent. The Finance Company agreed to (and did) 
pay the premium. Brand made a down payment of $25 and agreed to 
pay the Finance Company the balance of $40 in four equal monthly 
installments, the first to be due 1 February 1961. The contract pro- 
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vides that  "failure t o  make payment of any installment within ten 
days from the due date thereof shall terminate this agreement." I n  
connection with the contract Brand executed an assignment to the 
Finance Company of any unearned premiums, and a power of attorney 
as  follo~vs: "I do hereby irrevocably constitute and appoint Insurance 
Finance Company, Inc., as my attorney in fact, to authorize the can- 
cellation of said insurance policy and to receive on behalf of In-  
surance Finance Company, Inc., any unearned premium and to issue 
proper receipt for the same." The application for insurance was sent 
to the Department of Motor Vehicles and the Department assigned the 
risk to Nationwide Mutual Insurance Company (Sat ion~vide)  . Upon 
receipt of the assignment of risk Nationn-ide is>ued its policy, in 
compliance with G.S. 20-279.21, to  Brand for a period of one year, 
effective 10 January 1961, and sent a Form FS-1 (showing coverage) 
to the Department of Motor Vehicles, Kntionwide issued and inailed 
to Brand an  "Endorsement - Financed Premium." Wlien the first 
installment was due the Finance Company, Brand failed to pay. On 
28 February 1961 Nationwide received a w i t t e n  request from Finance 
Company for cancellation of the policy and return of mearned premi- 
um. Kationwide cancelled the policy as  of that date and returned the 
unearned premium to the Finance Company tlirce days later. On 28 
February 1961 Brand paid to Bell &: Wood $10.00, but i t  was later re- 
turned to him. On 6 March 1961 Kationwide wrote Brand, sending a 
copy to  Bell &. Wood, acknowledging his request for cancellation and 
advising tha t  the Policy had been cancelled effective 28 February 1961, 
but Brand denies having received the letter. On 7 Xarch  1961 Yation- 
wide sent Form FS-4 (Notice of Termination) to the Department of 
Motor Vehicles. Brand on 11 March 1961, while driving the automo- 
bile described in the policy, was involved in a collision with C. A. Dan- 
iels, whose vehicle was damaged. Bankers and Shippers Insurance 
Company of Kew York (Bankers) carried collision insurance, with a 
$50 '(deductible" provision, on Daniels' automobile. Daniels sued 
Brand and recovered judgment for 5392.09. Kationwide declined to  de- 
fend the action and pay the judgment. Bankers paid Daniels $342.09. 
Daniels and Bankers instituted this action against Nationwide on 20 
November 1961. 

The parties waived trial by jury, and the judge heard the case on 
facts stipulated and oral and documentary evidence, found facts, in- 
cluding some of the essential facts stated above, submitted to him- 
self and answered two issues deciding in effect tha t  the policy was 
issued by Nationwide and was not terminated "in accordance with the 
applicable status (statutes) prior to  the collision," and adjudged that  
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plaintiffs recover of Nationwide $392.09 with interest and costs. De- 
fendant Nationwide appeals. 

James B. Lovelace and Edward R.  Hardin for plaintiffs. 
Jordan, W ~ i g h t ,  Henson & Nichols and G. Marlin Evans for  de- 

fendant. 

MOORE, J. "Upon trial  of an issue of fact by the court, i ts  de- 
cision shall be given in writing, and shall contain a statelnent of the 
facts found, and the conclusions of law separately." G.S. 1-185. Where 
jury trial is waived and the court acts both as judge and jury, i t  is 
irregular for the court t o  render a verdict on issues submitted to it- 
self. But  in the absence of objection and exception, a new trial will 
not be ordered for this cause if from the judgment i t  can be determined 
what the  court found the ultimate facts to be and what the legal 
basis of the judgment is. Wynne v. .4Llen, 2-15 N.C. 421, 96 S.E. 2d 
422; Parks  v. Davis, 98 N.C. 481, 4 S.E. 202. I n  the  case a t  bar we 
infer from the court's answer to the second ibiue that ~t was the opinion 
of the court tha t  the policy had not been validly cancelled because 
n'ationmide had not givcn insured fift,een days notice prior to cnncel- 
lation. G.S. 20-310. 

Nationwide contends tha t  the cancellation Tyas by insured and no 
notice was required either by statute or by the ternis of the policy. 
We have not had occasion under the Vehicle Responsibility Act 
(G.S., Ch. 20, Art. 13) to consider the question of cancellation on a 
factual situation such a s  is here presented. There are very few de- 
cisions from other jurisdictions based on similar circumstances. These 
authorities are favorable to defendant. 

Chamberlain v. Enzployers' Liabilzty Assur. Corporation, 194 N.E. 
310 (Mass. 1935) is in point. The policy in question was issued pur- 
suant to  a compulsory automobile insurance statute. Plaintiff was in- 
jured in an automobile accident because of the negligence of one hlc- 
Evoy, who was insured by defendant. Defendant had filed a certifi- 
cate of coverage with the Registrar of Motor Vehicles. Plaintiff ob- 
tlained judgment against NcEvoy,  and failing to collect the judgment 
sued defendant on the policy. 3lcEvoy had executed a note to In -  
surance Budget Plan, Inc., a finance company which paid the premium 
for him, promising to pay the note in installments. The note contained 
an acceleration provision, made the finance company the agent for 
AIcEvoy to  procure the policy, and authorized the finance company 
to cancel the policy if therc was a default in the payment of any in- 
stallment. McEvoy defaulted. The insurance was cancelled by defend- 
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and a t  the request of the finance company. This cancellation occurred 
before the accident in which plaintiff was injured. Plaintiff contended 
that  the cancellation was void because the defendant had not given 
McEvoy the statutory notice before cancelling. The court said: "The 
policy was not cancelled by the insurer. Consequently provisions appli- 
cable to such cancellation do not apply. . . . The policy was cancell- 
ed . . . by tlie insured acting by his agent the Insurance Budget Plan, 
Inc. . . . (1)n the matter of cancellation of a coinpulsory motor ve- 
hicle liability insurance policy, the insured can act by an agent. . . . I 1  

Further: "Perhaps there are reasons why a person insured under a 
compulsory motor vehicle liability insurance policy should not be per- 
mitted to authorize an agent to cancel such policy, particularly in the 
circuinstances here shown. But  nothing in the statute expressly or im- 
pliedly forbids. -4nd nothing in the ordinary piinciples of agency or 
insurance prevents. (Citing authorities) Cancellation of such a policy 
by the insured is not an act so personal in its nature that  it cannot be 
delegated in the absence of statutory prohibition of such delegation." 
The following czses, though they do not invoke compulsory insurance, 
are in accord with the principles stated in C h a m b c ~ l a ~ n :  I i a ~ d w a r e  
Mutual Casualty Co. v. Beals, 138 N.E. 2d 778 (111, 1959) ; ilngelo u. 
Traviglia, 135 N.E. 2d 717 (Ohio 1937) ; Saskatchewan Government 
Ins. O.fice v. Padgett, 245 F. 2d 48 (5th Cir. 1937). However, in the 
Beals case the insurance was held to be in force because the request for 
cancellation was a forgery, and in the Padgett case i t  mas held tha t  
there had been no actual cancellation and the request therefor Tyas 
conditional. 

"Cancellation of an insurance policy under a provision allowing 
cancellation a t  tlie request of insured n ~ a y  be effected through agents. 
It is not necessary under a provision of this kind tha t  tlie request for 
cancellation be made personally by insured, but i t  is sufficient if i t  is 
made by a person acting as agent of the insured." 29 Am. Jur., In- 
surance. s. 404, p. 752. 

". . . It would seem on principle tha t  a premium payment service 
plan entered into between an insured and a finance company not so 
connected ~ ~ i t h  the insurer as to create conflicting interests would be 
valid and enforceable, providing the contract was fairly made, and 
contained no provisions in conflict with statutory regulations govern- 
ing insurance contracts." 115 -4.L.R. 1212. 

I n  this jurisdiction, Dawson v. Insurance Co., 192 N.C. 312, 135 
S.E. 34 (1926), is strong authority for defendant's position. It involved 
fire insurance. The insurance agent extended credit for payment of 
premiums. Insured agreed tha t  the agent might retain the policies and 
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cancel them if the premium was not paid by a certain date. Insured 
defaulted, and the agent marked the pollcies cancelled and mailed 
them to the insured. Insurer entered tlie cancellation on its records 
but sent no notice to  insured. Thereafter insured's property was de- 
stroyed by fire and he sued insurer and asserted tha t  the insurance was 
in force because he had not been given notice of the cancellation ac- 
cording to policy provisions. The policy provided thnt i t  mould be 
"cancelled a t  any time a t  the request of the inqured," and tha t  i t  
might "be cancelled a t  any time by the Company by giving to  the in- 
sured five days' written notice of cancellation." The court hcld tha t  
agent's duties to the insurer were fully performed when the policy was 
issued, the extension of credit mas no part  of the insurance contract, 
and t!ie agreement respecting cancellation was for the benefit of the 
agent, who was responsible to insurel. for the premium. 'The court de- 
clared: ". . . 1R)equest (for cancellation) may be made by the insured, 
in person, or by his authorized agent. . . . (A)uthority (to an agent to 
cancel) may be given prior to, or contc~nporaneouely with the issuance 
of the policy. It may also be giwn upon condition, to be exercised in 
the discretion of the agent, upon the happening of the condition." It 
was the decision of the court tha t  the insurance had been effectively 
cancelled and was not in force a t  the time of the fire. 

Plaintiffs cite Clark 2).  Employers 11421t. Casualty Co., 90 F. 2d G(i7 
(8th Cir. 1935), in support of their position. It is factually distinguish- 
able. There was a conflict of interest between the finance company and 
the insurer. The controlling officers of the latter wcre tlie onmers of 
the former. The business of the finance company was carrled on in the 
offices of the insurance company, and in part  for the benefit of the lat- 
ter. The court distinguishes the case from Chamberlain and Dawson, 
and does not repudiate the principles declared in those cases. The 
court held invalid the authority to cancel which insured had given the 
finance company, for the reason tha t  the finance company and the 
insurance company were so inter-related tha t  the act of tlie one in 
cancelling the policy was tlie act of the other. Cnder the pertinent 
statute and the terms of the policy Insurer could not cancel without 
giving notice. 

I n  the instant case the policy provides tha t  i t  "may be cancelled 
by the named insured by mailing to the Company written notice 
stating when thereafter the cancellation shall be effective." The 
statute (G.S. 20-310) does not require insurer to give any notice when 
the cancellation is by the insured. Faizan v. I~zsurance Co., 234 N.C. 
47, 118 S.E. 2d 303. Plaintiffs contend tha t  the instant case is con- 
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trolled by Crisp v. Insurance Co., 256 N.C. 408, 124 S.E. 2d 149, in 
which i t  is said: "Once the certificate (FS-1) has been issued, non- 
payment of premium, nothing else appearing, is no defense to a suit by 
a third party beneficiary against insurer. To  avoid liability insurer 
must allege and prove cancellation and termination of the insurance 
policy in accordance with the applicable statute. . ." I n  tha t  case in- 
sured mas in default with insurer with respect to premium payments, 
and insurer had undertaken to cancel the policy and the question was 
whether the notice given by insurer complied ~vitli statutory require- 
ments. I n  the present case the premium had been paid in full and 
cancellation, if any, was by insured. Brand mas indebted to the Fi- 
nance Company for the money borrowed by him to pay the premium; 
he did not owe insurer any sum on account of premium. The Finance 
Company is not an agent of insurer. 

The court below, in the findings of fact, quotes from the "Financed 
Premium" Endorsement as follows: "If the Company cancels the 
policy i t  will be with advance notice to the Policyholder and the 
Lender." The court apparently interpreted this to mean tha t  in event 
of any cancellation, by the Company or by insured, advance notice 
would be given by insurer. Considered contextually i t  merely means 
tha t  existence of the contract for premium financing and the insurer's 
recognition of i t  does not waive insurer's duty to give advance notice 
of cancellation if "the Company" (insurer) for any reason of its own 
cancels the policy. The endorsement recognizes the power of attorney 
given by Brand to the Finance Company authorizing the Finance 
Company to reque~st cancellation of the policy on Brand's behalf. 

Bell & Wood was agent of the Finance Company but not of Nation- 
wide. As to the insurance contract Bell & Wood was merely '(pro- 
ducer." Underwood v. Liability Co., 258 N.C. 211, 128 S.E. 2d 577. 
The Finance Company was not an agent of Nationwide. I n  his testi- 
mony a t  the trial Brand admitted the execution of the contract with 
the Finance Company and the power of attorney authorizing the 
Finance Company to request cancellation of the policy, and admitted 
tha t  he was delinquent in meeting the first contract installment. I n  
accordance with the terms of the contract and the power of attorney 
the Finance Company requested Nationwide in writing t o  cancel the 
policy. The policy complies with the requirement of G.S. 20-279.21. 
There is nothing in the Vehicle Financial Responsibility Act which 
expressly or impliedly forbids the cancellation of such policy by in- 
sured through a duly authorized agent. Cancellation of the policy 
by the insured is not an act so personal in its nature tha t  i t  cannot be 
delegated to an agent. Dawson v. Insurance Co., supra; Chamberlain 
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v. Employers' Liability Assur. Corporation, supra. The power of a t -  
torney was for the benefit of the Finance Company and its security 
against loss if Brand failed to pay. The extension of credit and agree- 
ment tha t  Brand might pay in installments were sufficient consider- 
ation to support it. 

Nationwide was under no duty to give Brand advance notice since 
the cancellation was a t  the request of Brand's duly authorized agent. 

The judgment below is 
Reversed. 

LEJI D. SEATVE:LL v. 
FRANK BRAJIE  is^ HALIFAX PAPER CO., INC. 

(Filed 1 Febru:wy 1963). 

1. Eridence § 43- 

The fact that  a medical expert is not a specialist in the particular 
field upon which he gives his medical opinion does not disqualify his 
testimony, and the court may hold a medical expert specializing in tlie 
general practice of medicine, who had had psychiatric training, qualified 
to testify that  the injured party's nervous condition caused the physical 
ailments he had observed in the injured party, notwithstanding the es- 
pert states he is not an expert of the mind and nervous system. 

2. Evidence $j 44- 

A medical expert may testify only in  regard to facts within his per- 
sonal knowledge or upon a n  assumed state of facts supported by evidence 
and recited in a hypothetical question, and it  is error to perinit an expert 
to give his opinion based upon unsworn statements made by the in- 
jured person's wife and others. 

APPEAL by defendants from Clark (Heman R.), J., April Term 1962 
of GRANVILLE. 

Plaintiff alleged he was injured on the premises (woodyard) of the 
corporate defendant in Oxford, North Carolina, when the corporate 
defendant's Elyster motorized lift (Hyster),  operated by defendant 
Brame, "lurched forward, striking the plaintiff with great force and 
violence," pinning plaintiff between the front of the Hyster and the 
side of plaintiff's truck. He  alleged his injuries were proximately 
caused by the negligence of Brame in that  he operated the Hyster and 
failed to  keep i t  under control when he knew or by the exercise of due 
care should have known tha t  plaintiff was between the front of the 
Hyster and the side of his truck. 
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Defendants, answering separately, a c h i t t e d  tlie corporate defendant 
owned the  Hyster and tha t  Brame was operating i t  a i  the  corporate 
defendant's agent. Except as stated, e:di  defendant denied a11 plain- 
tiff's essential allegations and,  a s  further defcn>es, pleaded contribu- 
tory negligence and assunlption of risk. 

Tlieie mas evidence tending to show tlie fact5 narrated in the  fol- 
lowing numbered paragraphs. 

1.  On January  1, 1960, about 9:30 a.m., plaintiff hauled a load of 
pulp~vood logs t o  the  corporate defendant's woodyard. The logs were 
on plmntiff's truck. The truck had no body or hed. It consi4ed of the  
chassis and "a runner." Logs were .tacked across the  runner. The 
bottom of the  logs n s s  '(ahout practically level" w ~ t h  plaintiff's 1iil)s. 

2. Tlie Hyster mas used to  remove logs from trucks and transfer 
them to  railroad cars. Two sets of cables n-ere lowered from the  boonl. 
Before logs could be lifted from a truck, i t  was necesmry that ,  on 
encli aide of the truck,  a set of cables be pu t  around tlie bottom of t l ~ c  
logs and hoolied. 

3. -ks on previous occasions, plaintiff aided employees of the  corpo- 
ra te  defendant. Plaintiff's truck and the  Hyster were in position, tlie 
front of the  Hyster facing the  side of the truck. One lot of plaintiff's 
logs n-as rcnioved from the truck and transferred to a railroad car 
without rniqhap. Plaintiff had pu t  t,he cables around the  hottom of tlie 
logs and hooked them on the  side of the  truck opposite the front of 
the  Hyster arid an  employee of the  corporate defendant had done 
so on the other side. 

4. The two reliicles were again in position for removal of all or par t  
of the remaining logs. The distance between the front of tlie Hystcr 
and the side of plaintiff's truck ITas two and one-half feet or lew. The  
distance was such plaintiff "just could squeeze in." Although not 
"exactly full sideways" between tlie Hyster and the  truck,  plaintiff's 
left side was toward the  ends of the  logs and his right side was toward 
the  IIyster. H e  was attempting t o  pu t  a set of cables around the 
bottom of logs then on his truck. 

Plaintiff's version: n'hen plaintiff was  in the  position described 
above, Brame operated the  lift or some portion thereof forward, 
striking plaintiff's right side and mashing his left side against t he  
ends of the  logs. Soon thereafter, Brarne backed the  lift off of plain- 
tiff. Wllen he stopped, the lift was some three and one-half feet froin 
plaintiff's truck. 

Defendants' version: No  portion of the  lift moved forward while 
plaintiff mas between i t  and his truck. Plaintiff, for reasons unknown 
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to defendants, walked out from between the two vehicles saying 
Brame had mashed him and complaining tha t  his chest was hurting. 

The jury answered the negligence and contributory negligence issues 
in favor of plaintiff and awarded damages in the amount of $15,000.00. 

Judgment for plaintiff, in accordance with the verdict, was entered. 
Defendants excepted and appealed. 

H. F. Seawell, Jr., and Royster & Royster for plaintiff appellee. 
Maupin, Broughton, Taylor & Ellis for defendant appellant Brame. 
Teague, Johnson & Patterson and Ronald C. Dilthey for defendant 

appellant Halifax Paper Co., Inc. 

BOBBITT, J. There was ample evidence to require the submission 
of plaintiff's case to  the jury. Indeed, defendants abandoned their 
exceptions and assignments of error relating to the denial of their 
motions for judgment of nonsuit in failing to discuss them in their 
(joint) brief, Rule 28, Rules of Practice in the Supreme Court, 254 
N.C. 783, 810. 

We pass, without discussion, all of defendants' assignments of error 
except those relating to the basis of our decision. Defendants' other 
assignments of error are of such nature tha t  discussion thereof would 
be of no assistance in conducting the next trial. 

Plaintiff alleged he "was badly crushcd about his back, chest and 
both shoulders, causing severe abrasions and contusions to the chest, 
back and both shoulders, a number of fractured ribs and severe, pain- 
ful and permanent injuries to  his back and left shoulder." (No refer- 
ence to a neurosis, asthma or an  ulcer appears in the complaint.) 

Evidence offered by plaintiff tended to show, inter alia, the facts 
narrated in the following numbered paragraphs. 

1. The Hyster "mashed the breath out of" plaintiff when i t  came up 
against him. Plaintiff was "scared." He  did not fall to the ground 
when Brame backed the Hyster off of him. H e  "hobbled"-"stag- 
geredH--out from between the two vehicles. Brame and another per- 
son caught hold of him and "led (him) around to the depot." At  the 
depot, he was sick, sweating and still could not get his breath. Too, 
he was worried. Soon thereafter he was taken to the Granville Hospital 
and remained there (on this occasion) one week. 

2. Upon arrival a t  the hospital, plaintiff "was half gasping for 
breath and complained of severe pain in his chest and some in his left 
shoulder." A physical examination disclosed "slight abrasions on his 
right shoulder, but otherwise . . . no bruises or marks . . . he was quite 
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tender to any pressure or touch of t,he sternum or any of the anterior 
mall of the chest and . . . pain in the back on the left side when you 
applied pressure on the chest." An x-ray "suggested fracture of the 
first right rib." (There n-as some conflict as to whether a rib mas 
fractured. I n  either event tliere were no bandages, no brace and no 
strappmg of his ribs.) 

3. When plaintiff returned home from the hospital, he was com- 
plaining "about the wheezing in his chest" and about a week later he 
started complaining about the "burning" in his stomach. Plaintiff 
was suffering from asthma and from an ulcer. 

4. Plaintiff "laid around for about a couple of months" tried to do 
some work for about tn-elve x~eeks but 11sd to quit, and since then has 
been unable to work. 

5. Plaintiff was 58 years old when injured. Prior to January 1, 1960, 
his general health had been good and he had not suffered from as thn~a  
or an ulcer. After January 1, 1960, plaintiff's general health TTas bad. 
He  now is "highly nervous," suffers from asthma and an ulcer, takes 
medicine for his condition, and is unable to work. 

Defendants assign as error the court's admission of testimony of 
Dr.  C. B. Finch to the effect plaintiff's injury of January 1, 1960, 
in his opinion, either caused or aggravated plaintiff's neurosis and tha t  
plaintiff's neurosis caused his asthmatic condition and ulcer. 

Dr .  Finch saw plaintiff on January 1,1960, soon after he reached the 
hospital, and treated plaintiff in the hospital and thereafter. 

On direct examination, Dr.  Finch testified he had an opinion satis- 
factory to himself as to what caused plaintiff's asthmatic attacks and 
ulcer. When asked his opinion defendants objected. Dr .  Finch, di- 
rected by the court to "Go ahead," testified as follows: 

"The opinion is that this fellow developed a neurosis, a nervous 
condition tha t  led to the formation of an ulcer and of an asthmatic 
condition. Now, illy reiis011~ for saying this are that  a t  first I could 
not evaluate him accurately because I did not  know his back- 
ground other than what the patient himself related. After talking 
to his former employee and after talking to other members of his 
family mtd finding out that  the m a n  had never sufiiered any  
symptoms relative to these he now had before and for then1 to 
onset afterwards and with both diseases known to  be a t  least 
made worse, if not caused, in the opinion of most medical people, 
by a nervous condition, I would have to, therefore, associate this 
with the accident in my own mind." (Our italics) 
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Defendants' motion tha t  the court strike the (quoted) testimony 
of Dr.  Finch was denied and defendants excepted. 

Upon cross-examination, Dr .  Fincll testified: "I stated tha t  I am 
not an expert in the diseases of the mind and the nervous system. 
M y  diagnosis was made on the basis of what Mr. Seawell's wife and 
other people had told me about hiln in  the past. M y  opinion is  based 
on that." (Our italics) Defendants excepted to the denial of their 
motions tha t  Dr .  Finch's testimony "as to inental diseases or anything 
to do n-ith neurosis be stricken," and that  "any hearsay evidence tha t  
he has presented here be stricken." 

Defendants assert all of Dr .  Finch's testimony relating to inental 
diseases or neurosis should have been stricken when he testified he 
was "not an expert in the diseases of tlie mind and the nervous system." 
This contention is without merit. 

"In this connection this Court has uniformly held that  the compe- 
tency of a witness to testify as an expert is a question primarily ad- 
dressed to the court, and his discretion is ordinarily conclusive, tha t  
is, unless there be no evidence to support the finding, or unless the 
judge abuse his discretion." S. v. Moore, 245 N.C. 158, 1G4, 95 S.E. 
2d 548, and cases cited. It mas for the court upon all the evidence 
to determine whether and on what subjects Dr .  Finch was qualified to 
testify as an  expert. As stated in Spudding v. City of Edina, 122 310. 
App. 63, 97 S.W. 545: "Whether the doctor considered himself an  
expert on nervous affections, although a matter to be taken into con- 
sideratkon by the court in order to  determine his competency as such, 
was not conclusive of the question any more than if he had said he was 
such." 

It was admitted tha t  Dr .  Finch was "a medical expert specializing 
in the general practice of medicine." Dr .  Finch testified he had 
psychiatric training while in medical school a t  Duke but did not hold 
himself out to be a psychiatrist. Certainly i t  mas within the power 
of the presiding judge to determine tha t  Dr .  Finch was better qualified 
than the jury to  draw inferences from the facts in evidence with refer- 
ence to the subjects of his testin~ony. Stansbury, Korth Carolina Evi- 
dence, § 132. 

". . . i t  may be concluded that ,  by the great weight of authority, a 
physician or surgeon is not incompetent to testify, as an expert, mere- 
ly because he is not a specialist in the particular branch of his pro- 
fession involved in the case; although this fact may be considered as 
affecting the weight of his testimony." Annotation: 54 A.L.R. 860, 
861. It was so held by this Court in Pridgen v. Gibson, 194 N.C. 289, 
139 S.E. 443. 
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I n  Spaulding v. City  of Edina, supra, the admission of the testimony 
of a practicing physician concerning the nervous condition of the 
plaintiff was held proper, although the physician testified tha t  he did 
not "claim to be an expert on the subject of nervous diseases." In  ac- 
cord: Sanguinett v. M a y  Department Stores Co., 228 1\10. ,App. 1161, 
65 S.W. 2d 162; Taylor v. ;Vonongahela Railway Co., 155 I?. Supp. 
601; Parker v. Gunther (Vt . ) ,  164 A. 2d 1152; ;lfcGhee v .  Rnritun 
Copper TVorks (N.J . ) ,  44 A. 2d 388; Frye v. Joe Gold Pipe & Supply 
Co. (La.) ,  50 So. 2d 38. 

Even so, Dr .  Finch was subject to the rules applicable to  opinion 
testimony of expert witnesses. 

"It is well settled in the law of evidence that  a physician or surgeon 
may express his opinion as to the cause of the physical condition of a 
person if his opinion is based either upon facts within his personal 
knowledge, or upon an assumed state of facts supported by evidence 
and recited in a hypothetical question." Spivey v. Newnzan, 232 S . C .  
281, 284, 59 S.E. 2d 844, and cases cited. "The witness may not base 
his opinion on facts related to him by the subject whose condition he 
is testifying about, or by any other person, even though such person 
be another expert." Stansbury, op. cit., 8 136. 

Dr.  Finch testified he had never examined plaintiff before January 
1,1960, and tha t  the accident on tha t  date mas the only thing to which 
he could trace the ulcer. He  testified: "There may be some other facts 
that  I do not know that  could have caused it." Plaintiff's wife, plain- 
tiff's former employee, and other members of plaintiff's family, are 
identified as the source of information on which Dr. Finch based in 
material part  his opinions as  to plaintiff's neurosis, asthma and ulcer. 
What  any of t,llese persons told Dr.  Finch is not disclosed. Suffice to  
say, the opinion evidence of Dr.  Finch was not based "either upon 
facts within his personal knowledge, or upon an assumed state of 
facts supported by evidence and recited in a hypothetical question." 

For the reasons stated, defendants' motions to strike the challenged 
opinion testimony of Dr.  Finch should have been allowed and denial 
thereof was prejudicial error. 

Since a new trial is avarded, nre need not consider whether de- 
fendants were prejudiced by the variance between plaintiff's alle- 
gations and evidence in respect of his injuries. Before the next trial 
plaintiff may, if so advised, move for leave to amend his complaint. 

New trial. 
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DAVID LEVINSOS v. THE TRAVELERS INDEMNITY COIIPASY. 
A K D  

MRS. GLORIE LEVINSON v. THE TRAVELERS INDEMNITY COMPANY. 

(Filed 1 February 1963.) 

1. Insurance § 61- 
If insurer fails to give insured 16 days notice in conformity with 

statute of insurer's cancellation of a n  assigned risk policy of automobile 
liability insurance, the contract remains in force a s  to injured third per- 
sons ; if insurer gives notice in conformity with statute, insurer's obligation 
ends a t  the time fixed, notwithstanding insurer fails to notify the Corn- 
missioner of Motor Vehicles. G.S. 20-310. 

2. S'wne; Insurance § 03- 
If insured requests insurer to substitue another vehicle for the ve- 

hicle insured, the operation of the original vehicle thereafter by insured, 
or under insured's authority, is  unlawful, G.S. 20-313, and under the 
rules of the Commissioner of Insurance in conformity with statute in- 
surer properly uses Form FS-1, and Form FS-4 is not required. G.S. 20- 
316. 

3. Same; Zl~siirance 5 54- 

Where insured requests insurer to substitute another vehicle for  
the vehicle insured, and insurer in compliance with tlie request endorses 
the policy and issues form E'S-1, there is no cancellation of the policy but 
the policy does not thereafter corer the original vehicle, and no liability 
can attach to insurer for  any injuries inflicted in the negligent operation 
of the original vehicle by insured or by another with insured's permis- 
sion. 

APPEALS by plaintiffs from Williams, J., June 1962 Civil Term of 
ROBESON. 

On 24 January 1961 plaintiffs were injured in a collision between a 
1955 Buick automobile opemted by the widow of Donald E .  Ruther- 
ford and a Chrysler owned by Mrs. Levinson, operated by Mr. Levin- 
son. Plaintiffs, asserting their injuries resulted from the negligent 
operation of the Buick, sued and obtained judgments against Mrs. 
Rutherford. Plaintiffs then instituted these actions against defendant 
claiming i t  was obligated to pay on the judgments against Mrs. 
Rutlierford the sums named in a policy of liability insurance issued by 
defendant on 8 May 1960 as  an assigned risk to Donald E. Rutherford. 

Defendant admitted issuing a policy of liability insurance on 8 M a y  
1960 to Donald E. Rutherford covering a 1936 Ford station wagon 
and a 1933 Buick. The policy was, a t  the request of the named insured, 
amended so as to substitute a 1949 Oldsinobile which replaced the 
1955 Buick. 
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The cases were consolidated. The parties waived jury trial and 
stipulated the facts. The court adjudged plaintiffs were not entitled 
to recover. 

B r i t t  a n d  C a m p b e l l  b y  D a v i d  31. R ~ i t t  for plaintiff appel lants .  
H e n r y  & H e n r y  by  Oznzer L. H e n r y  for de fendan t  appellee. 

R o ~ m n - ,  J .  The policy of insurance issued by defendant was for 
a term of one year. The collision occurred while the policy was in 
force. Defendant concedes Mrs. Rutherford comes ~ i t h i n  the definition 
of "insured" when operating an automobile for which protection was 
provided. 

The facts determinative of the rights of the parties as stipulated are 
these: "On 21 July 1960, the said Donald Eugene Rutlierford requested 
defendant to discontinue the insurance provided by said policy on said 
1955 model Buick and substitute in the place thereof a 1949 Oldsmo- 
bile; pursuant to said request defendant on 21 July 1960 issued an 
amendment endorsement to said policy for the purpose of discontinu- 
ing said policy of insurance on said Buick and substituting a 1949 
Oldsmobile. . .Defendant did not file Form FS-4 with the Xorth Ctaro- 
lina Department of Motor Vehicles, but defendant did duly issue 
Form FS-1 covering 1949 Oldsmobile as a replacement for the 1955 
Buick and delivered the same to Donald Eugene Rutherford. Said 
Form FS-1 was not on file with said Department of Motor Vehicles 
a t  the time of the accident in question. 

"The 1955 Buick referred to in the original policy, and endorsement 
thereof, was registered in the name of Donald Eugene Rutherford 
with the h'orth Carolina Department of Motor Vehicles on the date 
of said collision, to wit: On January 24, 1961." 

Defendant was notified of the institution of the actions against Mrs. 
Rutherford. It declined to defend, "contending that  i t  provided no 
coverage on said Buick automobile.'' 

Defendant's liability, if any, is imposed by the Financial Responsi- 
bility Act of 1957, c. 1393, S.L. 1957, now c. 20, art. 13 of the General 
Statutes. Plaintiffs insist liability is inlposed by the express language 
of G.S. 20-310, which requires notice to the Commissioner  hen a 
policy is cancelled. Defendant asserts that section is not applicable 
to the facts of this case. 

G.S. 20-315 makes i t  the duty of the Commissioner of Motor. VP- 
hicles to "administer and enforce the provisions of this article relating 
to  registration of motor vehicles and make necessary rules and regu- 
lations for its administration." Acting pursuant to this statutory com- 
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mand, the Commissioner promulgated rules which, as  revised in NO- 
vember 1958, were published and distributed under the title ('Insur- 
ance Handbook." 

Rule 1 of the "Handbook" requires insurer to furnish insured a 
certificate designated as Form FS-1. This form, when completed, gives 
this information: Name of insured, naine of insurer and policy nun?- 
ber, effective date of insurance, and a description of the insured ve- 
hicle or vehicles. It also contains a space for "Description of Vehicle 
Replaced if Certificate is Filed for Such Reason." On the rcverse side 
of the form are "Instructions to T'ehicle Om-ner" and to ('Insurance 
Company." Owner is instructed to forivnrd the certificate to the De- 
partment of Motor Vehicles. The instructions to insurer p r o ~ i d e :  "For 
replacement of vehicle do not use Form F,3-4-enter on Form FS-1 the 
description of the newly covered vehicle in the upper line and the 
replaced vehicle in the lower line." 

Form FS-4 is designated "Notice of 'Termination." The instructions 
with respect to this form state: ( 'Do not use this Notice of Termination 
(FS-4) for replacement of motor vehicle when coverage is continu- 
ous. For tha t  purpose use Certificate of Insurance (FS-I)." 

Rule V, headed "Replacements - Vehicle Changes," provides, so 
far as  here pertinent: "A. If the vehicle is replaced an  FS-1 must be 
issued on the replacing vehicle. The FS-1 has a space in which t o  show 
the description of a replaced vehicle. If this is used, the FS-1 becomes 
a 'superseding certificate' and serves to certify coverage on the new 
vehicle and to  terminate the filing on the replaced vehicle. I n  this 
case, no FS-4 is required." "C. If the car is removed and not replaced 
an  FS-4 must be sent to the Financial Security Section, Department 
of Motor Vehicles not later than fifteen (15) days following the ef- 
fective date of removal." 

Defendant complied with the rules promulgated by the Commis- 
sioner. Plaintiffs assert these rules are in conflict with the express 
language of the statute, G.S. 20-310, and for tha t  reason afford no 
protection. 

The statute requires an insurer, before i t  terminates i ts  contractual 
relationship with its insured, depriving him of protection, to give 
fifteen days' notice. This gives insured reasonable opportunity to pro- 
cure other insurance. If the notice fails t o  conform to the statute, the 
contract remains in force. Crisp v. Insurance Go., 256 N.C. 408, 124 
S.E. 2d 149. When the notice to the insured conforms t o  the statute 
and gives him information necessary for his protection, the contractual 
obligation ends a t  the time fixed. This is so notwithstanding insurer's 
failure to notify the Commissioner as  directed by G.S. 20-310. Nixon 
v. Insurance Co., 258 N.C. 41; Faizan v. Insurance Co., 254 N.C. 47, 
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118 S.E. 2d 303. The statute was intended to  protect insured from 
the acts of the insurer not from his own intentional act.. . Operation of 
a niotor vehicle without Insurance or deposit for the protection of 
those injured as a result of its use is a crlme. G.S. 20-313. 

Eere  the contractual relationship betmeent defcntlant and Donald 
Rutherford did not terminate. Defendant continued to afford pro- 
tection in the operation of two niotor vehicles-the Ford and the 
Oldsn~obile ~vliich was substituted for the Buick. By policy pl o~ is ion  
Rutherford was protected if lie acquired another vehicle to replace 
one of the vehicles named in the policy. TTTe take judicial notice of the 
fact tha t  sinnlar provisions are generally included in autoinohile lia- 
bility insurance policies. 

These provisions for automatic insurance coverage when replacing 
an old car n-lth another facilitate tlie registration and liceming of 
newly acquired cars. This fact was doubtless the reason which caused 
the Con~missioner, when promulgating rules, to require a single form 
(FS-1) which describes both the new and the replaced vehicle rather 
than two f o r m  each containing a part  of the information necessary 
for the proper maintenance of the records in the Commissioner's of- 
fice. The rules appropriately provide that  this FS-1 should be given 
to  the owner of the vehicle replacing one named in the policy. It was 
unlawful for Rutherford to operate or permlt the Oldsmobile to be 
operated until registered and licensed in his name. K i t h  the FS-1 in 
his possession the insured could register the Oldsmobile and ohtnin 
license to operate. 

When Rutherford requested the amendment, he in effect said to 
defendant, "I can damage no one by the 1955 Buick because I will 
neither operate i t  nor authorize anyone to operate i t  after this date." 
This is so because a replacement vehicle "n~us t  replace tlie car de- 
scribed in the policy which must be disposed of or he incapable of 
further service a t  the time of replacement." Insurance Co. v. Shaffer, 
250 N.C. 45 (52),  108 S.E. 2d 49. 

The stipulated facts do not disclose a cancellation of the policy of 
insurance. They merely show tha t  the policy did not, after 21 July 
1960, cover the 1955 Buick. Underwood v. LiabiL7ty Co., 258 X.C. 211. 
Insured's act placed the responsibility of notifying tlie Comniisslolier 
tha t  the replaced vehicle was no longer c o ~ e r e d  on the insured-not 
the insurer. If the insured had coniplicd with tlie law, registered and 
licensed the Oldsmobile, the records in the Commissioner's office nould 
have disclosed the fact that  there was no insurance on the Buicli. Tlie 
operation of tha t  vehicle after 21 July by Mrs. Rutherford  as un- 
lan-ful. This unlawful act did not impose liability on defendant. 

Affirmed. 
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ROBERT L. SPIVEY v. G. W. GODE'REY ~ N D  WIFE, MRS. G. W. GODFREY 
AND W. TIT. SEYhIOUR, A D ~ K I S T R A T O R  OB' THE ESTATE O F  D, hl. SPIVEY. 

(Filed 1 February 1963.) 

Executors and Admuiistrators; §§ 6, 8; Descent and Distribution f~ 10- 

Title to personal property of a n  intestate vests in his administrator 
and not his next of Bin, and the next of kin may not sue a debtor of the 
estate for their distributive share in the absence of allegation of request 
upon and refusal of the personal representative to sue, collusion between 
the debtor and the personal representative, insolvency of the personal 
representative, or other like circurnslance, even though the personal 
representative is made a party defendant and the next of kin allege that 
the proceeds of the debt are  not necessary to pay the cost of aclminis- 
tratioln or obligations of the estate. 

APPEAL by plaintiff from Mallard, J., September 1962 Term of LEE. 
Plaintiff instituted this action in his own right on June 29, 1962 

t o  recover from the individual defendants the sum of $1,252.43, money 
which belonged to  D. &I. Spivey, deceased. Mr. W. Seymour, ad- 
ministrator of D. hI.  Spivey, was made a party defendant. 

The complaint alleges the following facts: 
Plaintiff is an  heir a t  law and one of the next of kin of D. 111. Spivey 

who died intestate December 29, 1961. Plaintiff is entitled to one- 
sixth (1/Gth) of the estate and the feme defendant is also entitled to 
one-sixth (1/6th). Defendant, W. W. Seymour, was appointed a d -  
ministrator of D. M. Spivey on January 12, 1962, and is presently 
acting in tha t  capacity. After he was appointed, Mr. and hIrs. Godfrey 
disclosed "that they held and had in trust  for the benefit of all the 
heirs of said estate the sum of $13,514.60, the property of the late D.  
31. Spivey, which mas to be divided anlong his heirs a t  law and next 
of kin, ratably, according to their interest, . . . ." Plaintiff's share of 
these funds amounted to $2,252.43, of which $1,000.00 has been paid 
him. No par t  of these funds has come into the hand of the adininis- 
trator and he needs no part  of the funds for the payment of debts or 
the  cost of administration. 

Plaintiff prayed judgment for $1,252.43, the alleged balance due. 
The  individual defendants demurred to the complaint on the grounds 
tha t  the plaintiff has no legal capacity to sue and tha t  there is a defect 
of parties plaintiff, G.S. 1-127. The demurrer was sustained and the 
action dismissed. Plaintiff appealed. 

Hoyle and Hoyle for plaintiff appellant. 
Gavin, Jackson and Williams, for defendants, appellees. 



N.C.] FALL T E R M ,  1962. 677 

SHARP, J. Pending the administration of an estate, i t  is well settled 
tha t  title to personal property of an intestate vests in his administrator 
and not his next of kin. Merrill v. Merrill, 92 N.C. 657; Snipes v. 
Estates Administration, Inc., 223 K.C. 777, 28 S.E. 2d 495; Sales Co. 
v. Weston, 245 N.C. 621, 97 S.E. 2d 267; Rudisill v. Hoyle, 254 K.C. 
33, 118 S.E. 2d 145. Therefore, i t  necessarily follows tha t  the ad- 
ministrator, and not creditors or next of kin, is tlie proper party to  
bring an  action to collect a debt due the estate or to recover specific 
personal property. G.S. 28-172; 21 -4m. Jur., Executors and Adminis- 
trators, Section 897; Rogers v. Gooch, 67 S . C .  442; Tulburt v. Hollar, 
102 N.C. 406, 9 S.E. 430; Gilliam v. Watkins, 104 N.C. 180, 10 S.E. 
183. If a debt is due a decedent, i t  can be collected only by his ad- 
ministrator. Brown v. Wilson, 174 9.C. 636, 94 S.E. 416; Anderson v. 
Anderson, 177 N.C. 401, 99 S.E. 106; Penland v. Wells, 201 N.C. 173, 
159 S.E. 423. 

To  this general rule, however, there are certain exceptions. If the 
administrator has refused to bring the action to  collect the assets; if 
there is collusion between a debtor and a personal representative - 
particularly if the latter is insolvent; or, if some other peculiar cir- 
cumstance warrants it, the creditors or next of kin may bring the action 
which tlie personal representative should have brought. 34 C.J.S., 
Executors and Administrators, Section 738 ( b )  ; Anno. 158 A.L.R. 729, 
730; Spack v. Long, 22 N.C. 60; Fleming v. ilfcKesson, 56 S .C .  316; 
Wilson v. Pearson, 102 N.C. 290, 9 S.E. 707. However, in such a case 
the administrator must be a party defendant. Murphy v. Harrison, 
65 N.C. 246; Lansdell v. Winstead, 76 N.C. 36G; Hardy v. Jfzles, !I1 
N.C. 131; Snipes v. Estates Administration, Inc., supra. 

I n  the complaint under consideration there are no allegations which 
would bring this case within any of the stated exceptions. The ques- 
tion posed on this appeal is this: Without such allegations, may one 
of six next of kin of an intestate, by making his administrator a party 
defendant, maintain an action against another of the next of kin for 
his distributive share of decedent's money which tha t  other is wrong- 
fully withholding? The answer is XO. 

In  a t  least two cases the  Court has permitted the next of kin to 
maintain a suit against the representative of a defaulting administrator 
for a distributive share in the estate by making the administrator 
d.b.n. of the intestate a party defendant even though there were no 
allegations of collusion or refusal to bring suit. Hardy v. Miles, supra 
and Snipes v. Estates Administration, Inc., supra. I n  Hardy, the record 
was so voluminous tha t  the court remanded the case so tha t  the ad- 
ministrator d.b.n. could be made a party in order to save the litigants 
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"the repetition of the trouble and vexation they have already en- 
countered." I n  Snipes, Denny, J. (now C.J.) reviewed the cases and 
said: 

"Consequently, under the facts disclosed on this record and in 
view of the  character of the relief sought, i t  is proper but not 
mandatory that  the administrator d.b.n. shall bring the action, but 
i t  is necessary for him to be a party to the action, either as the 
plaintiff or as  a party defendant, in order to prevent a dismissal 
thereof. . . The better, and more orderly, procedure is for the ner t  
of kin to bring such action only after the administmtor d.b.n. has 
refused to do so. However, we are not advertent to any case, and 
the appellant cited none, where this Court had dismissed an action 
of this character brought by the next of kin, for lack of necessary 
parties, where the administrator d.b.n. mas named a party defend- 
a n t  . . . I n  the present action, if the relief sought is obtained, 
the assets of the estate of Bruce Snipes, deceased, will not be 
recovered by these plaintiffs directly, but said assets mill belong 
to J. 31. Wells, Jr., administrator d.b.n, of said estate and ad- 
ministered by him as provided by law, and the plaintifis will re- 
ceive from said administrator their distributive share of said 
estate." (Italics ours). 

I n  both Hardy and Snipes, plaintiffs were seeking to recover their 
distributive shares of an estate from the representative of a former 
administrator whom they alleged had wrongfully converted or failed 
to account for it. I n  the instant case, the plaintiff's claim is not against 
the administrator but against a debtor of the estate. Indeed, although 
plaintiff has made the administrator a party defendant, what he really 
seeks to  do here is by-pass an incomplete administration. Plaintiff has 
alleged tha t  no part  of the funds for nrhich he sues is needed for costs 
or debts, but  this action was instituted before the time had expired 
for creditors to file claims against the estate. G.S. 28-47. The adminis- 
trator was appointed January 12, 1962;  this suit was begun June 
29, 1962. 

It is one situation when the next of kin sue an administrator for 
conversion or negligence and quite another when they attempt to take 
over the administrator's duty. One is within the administration; the 
other is without. A suit by one of the next of kin to collect his share of 
decedent's funds in the hands of a third person is no different from a 
suit by a creditor of the estate to collect a debt due it. I n  the absence 
of allegations bringing the suit within one of the exceptions, this has 
never been permitted. Nicholson v. Conzmissioners of Dare County, 
118 N.C. 30, 24 S.E. 728; Davidson v. Potts, 42 N.C. 272. 
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This Court has stressed the necessity for an orderly administration 
of estates. I n  A l s t o n  v. Batchelor,  41 K.C. 368, in holding that  a 
legatee may not pay off the debts of a testator and then file a bill for 
repayment, it said: "It is the duty of tlie executor or adnlinibtrator to 
pay debts; and if a legatee was allowed to interfere, i t  n-ould be in- 
conrenient and derange the clear course of administration." 

We cannot imagine anythmg more calculated to interfere with an 
orderly administration than suits by impatient creditors or next of 
kin who attempt to preempt the duties of the personal representative 
by making him a party defendant to the suit. V7e think this case is 
controlled by X a n c e  v. Powell,  39 S . C .  297. The factual si tuat~on there 
is somewhat complicated but, in essence, is this: The children of de- 
cedents, D and El brought a suit against P the administrator of R, 
for two shares in the estate of R which they alleged had been assign- 
ed to D and E by defendants B and F. Without alleging any collusion 
or exceptional facts to justify i t  the plaintiffs made L, as tlie ad-  
ministrator of D and the executor of E, parties defendant. The position 
of the defendant was that  he was ready to account to the proper person 
but tha t  he was a t  liberty to account only to the executor and ad- 
ministrator of E and D respectively. The Court in sustaining this 
position and dismissing the action, said: 

"Legatees, next of kin and creditors of a deceased person can 
only file a bill against a debtor to  the deceased, or his trustee, by 
charging collusion between the debtor or trustee and the personal 
representative, or some other peculiar circumstances, which give 
a right to  the legatees, next of kin or creditors, to  bring tha t  suit 
which the personal representative might and ought to have 
brought. Collusion is the usual foundation of such a bill, and with- 
out i t  or some equivalent ground, as the insolvency of the executor 
or the like i t  will not lie." 

If the allegations in the complaint under consideration are true, 
and the administrator had knowledge of the facts alleged, i t  was his 
duty to  bring an action to  recover not only for the  plaintiff's one- 
sixth interest in the fund but the others as well. I n  a proper case, a 
personal representative may be removed for failure to  prosecute or cle- 
fend actions in behalf of the estate he represents. 23 C.J., Executors 
and Administrators, Section 297; 33 C.J.S., Executors and Adminis- 
trators, Section 90; S i m p s o n  v. Jones, 82 N.C. 323. But  clearly a re- 
quest to sue and a refusal would be conditions precedent. 

I n  addition to the plaintiff and the f e m e  defendant, there are others 
of the next of kin of D. hI. Spivey who represent four distributive 
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shares and are not parties to this action. If plaintiff were to be allowed 
to maintain this action, the court ougl~t  not to deal with the merits 
of tlie case unless these absent parties mere also brought in. Huson v. 
McKenxie et al, 16 S.C. 463; Parker v. Cobb, 131 N.C. 23,42 S.E. 531. 

This case points up sonie of the difficulties which may be expected 
when orderly procedures for settling an estate are disregarded. The 
administrator's duty to collect funds belonging to the estate cannot 
be waived or obliterated by an allegation tha t  he does not need them 
to  pay the obligations of tile estate. The interest of the next of kin in 
an  estate is ordinarily only in distribution. The administrator owes a 
duty not only to the next of kin but to the creditors, the probate Court, 
and to the government. 

.Although the rule has been relaxed to permit next of kin to sue the 
representative of a defaulting administrator for their shares of the 
estate when the administrator d.b.n. is made a party defendant, the 
Court emphasized in Snipes, supra, that  in the absence of exception- 
al circumstances this is not the orderly procedure. We are not in- 
clined to relax the rule further so as to permit tlie next of kin to insti- 
tute a suit to collect assets from a third party during the course of an 
apparently orderly administration. 

The ruling of the court sustaining tho tlemurrer and dismissing the 
action is 

Affirmed. 

ETHEL LEE PEELE: LEON SMITH AND WIFE, LOIS G .  SMITH; BY HER 

NEXT FRIEND, GEORGE L. CAUSE V. L. E. HARTSELL, T/A HARTSELL 
RlOTOR COJIPASY. 

(Filed 1 February 1963.) 

1. Actions § 8; Negligence 9 2- 
Allcsntions and evidence that defendant, in the course of performing 

his contract to move plaintiff's heavy trailer, elected not to pull it bacli- 
ward over hard ground but pulled it forward into marshy ground, where 
it  became stuck, and then pulled it  sideways out of the mud, resulting 
in damnge to the trailer, held to constitute a cause of action in tort for 
clcfcntlnnt's fa i lwe to use clue care not to injure plaintiffs' property 
in the performance of the contract, and not a cause of action em con- 
tl'acVu, the contract merely rreating the relationship and circumstances 
imposing on defenclant the duty to use due care not to injure plaintiffs' 
proprrty. 
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2. Pleadings 9 4- 
The relief to which plaintiffs nre entitled is determined by the evi- 

dence and not the conclnsions of the pleader nor the prayer for relief. 

3. Segligence 9 2 4 h  

Evidence that defendant's employee, in the performance of defendant's 
contract to move plaintiffs' heavy trailer, elected to pull the trailer for- 
ward over marshy ground where it  became stuck, that defendant then 
ordered his employee to unhook the tractor and leare the trailer, hut, 
upon the f e m e  plaintiff's insistence that  he perform the contract, defend- 
dant directed that  the trailer be pulled s ic le~~ays  through the mud, re- 
sulting in damage to the trailer, is held suficient to overrule nonsuit on 
the issue of defendant's negligence, since defendant should have fore- 
seen that damage to the trailer would likely ensue from the method by 
wllicli he elected to perform the contract. 

On motion to nonsuit, plaintiffs' eridence is to be taken as  true and all 
the evidence considered in the light most favorable to plaintiffs, giving 
them the benefit of every fact and inference of fact pertaining to the issues 
which may be reasonably deduced from the evidence. 

5. Damages 5 1 s  

ITliere the issue is the difference between the market value of plain- 
tifts' trailer immediately before and immediately after defendant's negli- 
gence, testimony a s  to the value of the trailer three years thereafter 
when repairs had been attempted and the trailer had been moved several 
times, held incompetent as  being too remote. 

APPEAL by plaintiffs from Gambill, J., March 12, 1962 Term of 
RICHMOND. 

This is an action to recover for damage done to plaintiffs' house 
trailer when defendant, pursuant to contract, attempted to move it. 

Plaintiffs allege that  defendant contracted to move their 1957 trailer 
from a site on U. S. Highway No. 74 near Rockingham, Korth Caro- 
lina, eighty-two miles to Rock Hill, South Carolina, for a consider- 
ation of thirty dollars; "that i t  was implied in the contract with the 
defendant that said defendant mould use due care in the moving of 
said trailer to  keep from damaging said trailer in the performance of 
the contract"; the defendant breached the contract by attempting to 
more the trailer in a circle over soft  earth when i t  could have been 
pulled backn-ards over solid ground; that,  in the exercise of due dili- 
gence, he should have known that  it could not be moved in safety over 
such wet, mushy ground; tha t  as a result i t  became partially buried 
in the mud; tha t  then defendant "further failed to use due care and 
preserve the condition of said house trailer and, in breach of said 
contract, pulled said trailer out of the mud a t  an angle" by means of a 
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wrecker; and tha t  as  a result the trailer was twisted, warped, and 
damaged in the sum of $4,200.00 "by the defendant in the breach of 
his contract." 

The plaintiffs' evidence and admissions in the pleadings tend to show 
tlie following facts: 

The outside of the trailer involved in this action was alunlinun~; 
the inside walls and ceiling were plywood; and the floor m-as tiled. It 
was forty-two feet long and eight feet wide. It had four wheels, t v o  
on each side about the center of the unit. It contained four rooms and 
bath, and was completely furnished, including a stove, washer, and 
refrigerator. On February 12, 1959, defendant contracted with 8lrs.  
Smith one of the plaintiffs, to move i t  to Rock Hill the next day if the 
weather were clear. It had been raining for two or three days. 

On the morning of February 13, 1959, defendant sent his employee, 
Ernest Barnes, with a truck called a short dog and especially designed 
to move mobile units, to take the trailer to South Carolina. The trailer 
had been unblocked the night before. Barnes hooked the short dog to  
the hitch on the front of the trailer and then asked Mrs. Smith which 
way he should go out to the highway with the trailer. She said, ' (hlr .  
Barnes, I can't tell you, as long as you are hooked to tlie traller, you 
are responsible for it, and I couldn't sap which way." Fairley Ivey, an 
uncle of &lrs. Smith's, was present a t  the time. He  told Barnes not to 
pull the trailer through the yard in front of the trailer occupied by Mrs. 
Smith's mother and parked eight feet from plaintiffs' trailer; tha t  the 
ground there was too boggy to withstand its weight and he would get 
stuck. H e  advised him to back the trailer straight out because tha t  
route would be over bedrock to the lhighway. Barnes looked a t  the 
ground and told Ivey tha t  he preferred to go across the yard. When 
he had gone about twenty feet, the wheels of the trailer became buried 
in the niud so tha t  he was unable to  move i t  farther. After several 
unsuccessful efforts, Barnes telephoned the defendant who ordered him 
t o  unhook the short dog, leave tlie trailer where i t  was, and return to his 
place of business. When this message was relayed to Mrs. Smit~h, she 
immediately telephoned the defendant and told him tha t  if he un- 
hooked from her trailer and left i t  stuck in the mud he would be sorry; 
tha t  she wanted i t  out of the mud tha t  day. Her husband was working 
in South Carolina; she was in Richmond County with her baby; and 
her trailer was stuck in the mud, disconnected from utilities. She 
told Barnes tha t  she did not know what to  do and he said he would 
call Mr.  hlorse who had a wrecker. He called Morse and inquired 
what he would charge to pull the trailer out. Morse said the cost would 
depend on the time involved. H e  came with the wrecker and, after 
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disconnecting i t  from the trailer, pulled the short dog out of the mud. 
Ne  then hooked a chain from the winch on the back of the wrecker 
to the side hitch of the trailer but he could not move it. Morse an- 
nounced tha t  he would not be responsible for anything tha t  happened 
to the trailer. Mrs. Smith did not expect him to be responsible be- 
cause she had no contract with him. 

Tlie defendant himself came to the scene after Morse arrived, and 
was present wlicn Morse failed to move the trailer with the wrecker. 
Defendant parked his automobile on the higliway next to the trailer, 
opened the door, turned around in his seat, and - without getting out 
of the car - "was telling Mr. Barnes how to get the trailer unstuck, 
giving him directions on how to get the trailer unstuck to get i t  out 
of there." Defendant stayed a t  the scene about half an  hour, and 
Barnes and Morse got the trailer out before he left. -4fter Aforse was 
unable to move the trader with the wrecker alone, he and Barnes 
hooked the truck to  the side of the trailer, put boards under the truck 
wheels, took the chain from the winch on the wrecker and hooked i t  
to  the front bumper of defendant's truck and the two vehicles together 
pulled the trailer sideways through the mud across the yard. There- 
after i t  took five truckloads of dirt and rock to fill up the holes which 
mere made in the yard. 

When tlie trailer \Tas pulled sidex~ays, a t  least five inches of the 
front end dug through the mud. Tlie trailer "cracked and popped," 
and two jalousied glasses in the door were broken. The plywood boards 
under the tile in the kitchen buckled, screws pulled through the 
alunlinunz siding and the seams a t  the top of the unit separated. 
Thereafter tlie trailer leaked and i t  was never possible to level it so 
tha t  the washing machine could be used. 

After Norse got the trailer out he told Barnes the bill was fifteen 
dollars, and Mrs. Smith said she would send the money back. Barnes 
agreed t o  stand good for the money until he returned from Rock H111, 
and Mrs. Smith's father gave Barnes the money. As soon as the trailer 
was removed from the mud Barnes took i t  to Rock Hill v-it11 defend- 
ant's short dog, and Mrs. Smith paid him the thirty dollars for moving 
it. 

After a year in Rock Hill Mr. Smith was transferred to Camden, 
fifty-five inilcs away. They moved the trailer to Caniden and, after a 
time, they moved back to Rock Hill with the trailer. I n  November 
1961 in Charlotte, the plaintiffs traded the trailer for another. Evi- 
dence of its condition a t  tha t  tinie was excluded upon objection. 

At the close of plaintiffs' evidence the defendant's motion for non- 
suit was allowed. Plaintiffs appealed. 
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Pittman, Pi t tman & Pit tman for plaintiff appellants. 
W e b b  & Lee b y  Charles Sedberry for defendant appellee. 

SHARP, J. Plaintiffs have misconstrued the nature of the cause 
of action which they have stated. It is not in contract but in tort. 
Pinnix v. Toonzey, 242 N.C. 358, 362, 87 S.E. 2d 893; 12 Am. Jur., 
Contracts, Section 458. Council v. Dickerson's, Inc., 233 N.C. 472, 64 
S.E. 2d 551. 

The following observations of the Olilahoma Court in Jackson V .  

Central Torpedo Company,  117 Okla. 245, 246 Pac. 426, 46 A.L.R. 
338, are pertinent: 

" 'If the transaction complained of had its origin in a contract 
which placed the parties in such a relation that,  in attempting to 
perform the proniised service, the tort  was committed, then the 
breach of the contract is not the gravamen of the suit. The con- 
t ract  in such case is mere inducement, creating the state of things 
.cr.hich furnishes the occasion of the tort, and in all such cases the 
remedy is an action on the case. For illustration, take the contract 
of a carpenter to repair a house, - the implication of his contract 
is tha t  he will bring to the service reasonable skill, good faith, 
and diligence. If he fails to do the work, or leaves the house in- 
complete, tlie only remedy against him is ex contractu; h i t  sup- 
pose he, by want of care or skill, destroys or wastes material, or 
malies the repairs so unsliillfully as to damage other portions of 
the house; this is tort, for which the contract only furnished the 
occasion. lllobile I,. Ins. Co. v. Randall, 74 Ala. 170.' " 

However, thc relief to  which plaintiffs are entitled is determined by 
the evidence and not the conclusions of the pleader or the prayer for 
relief. 3 N. C. Index, Pleadings. Section 4, p. 610. 

It is plaintiffs' contention tha t  when Barnes attached defendant's 
short dog to the trailer, possession and control of the trailer passed 
t o  the defendant and there was a bailinent; tha t  thereafter the trailer 
was damaged while in defendant's possession and proof of this damage 
entitled plaintiffs to go to tlie jury under the prima facie case rule 
stated in Hanes v. Shapiro, 168 hT.C. 24, 84 S.E. 33; Insurance Co. v. 
Motors, Inc.  240 N.C. 183, 81 S.E. 2d 416, and many other cases. The 
prima facie rule is not applicable here; plaintiffs have no need of it. 
They know exactly how the damage to the trailer occurred. RIrs. Smith 
was an eye witness to the entire fiasco. I~zsurnnce Co. v. Motors, Inc., 
supra. 

It matters not whether the relationship between plaintiffs and de- 
fendant was tha t  of bailor and bailee. -4 contractual relationship exist- 
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ed betxeen them, and out of tha t  relationship arose the defendant's 
duty to exercise due care to protect the plaintiffs' trailer. Insurance 
Asso. v. Parker, 234 N.C. 20, 63 S.E. 2d 341. As defendant frankly con- 
cedes in his brief, " (W) hile Barnes was performing defendant's con- 
tract with plaintiffs to move the trailer from its original location in 
Richmond County to  Rock Hill, South Carolina, Barnes was under 
a duty to exercise reasonable care not to cause damage to said trailer." 

The evidence was plenary tha t  the negligence of Barnes caused the 
trailer to become stuck in the mud, but defendant contends tha t  if 
the trailer were damaged, the damage occurred while i t  was be:ng re- 
moved from the mud by the wrecker. Defendant argues tha t  he is not 
responsible because, upon being informed that  the trailer was stuck, 
he instructed Barnes to unhook the short dog from it, retuln to 111s 
place of business and leave the trailer alone. It is not necessary to de- 
cide what defendant's liability would have been had these instructions 
been followed by Barnes and by defendant himself. They were not. 
When Mrs. Smith insisted tha t  defendant comply with his contract 
he came to the scene himself. Defendant admits in his brief tha t  "there 
is evidence that  he (defend.ant) was telling Barnes how to get the 
trailer unstuck." He  maintains, hen-ever, that  there is no evidence tha t  
these instructions proxinlately caused damage to the trailer. With 
this contention we cannot agree. 

The trailer had front, back and side hitches. Under defendant's 
direction the short dog mas hooked to the side of tliz trailer, the week- 
er hooked to the front bumper of the short dog, and the two vehicles 
together pulled the trailer sideways through the mud. Under tile evi- 
dence produced, i t  was for the jury to say whether the dcfenclant 
should reasonably have anticipated that  damage to the trailer would 
result from this method of extraction. 

"On motion to nonsuit, plaintiff's evidence is to be taken as true 
and all the evidence considered in the light most favorable to plaintiff, 
giving him the benefit of every fact and inference of fact pertaining 
to the issues which may be reasonably deduced from the evidence." 
4 K. C. Index, Trial, Section 21, p. 312. 

The motion for nonsuit was erroneously granted. 
Since this case goes back for trial by jury, plaintiffs' assignment of 

error KO. 2 merits attention. Paul Many, a contractor with fifteen 
years experience "in this business," testified tha t  he examined the 
trailer on February 13, 1962 in Charlotte. Upon objection, his prof- 
fered testimony with reference to its condition on that  date was ex- 
cluded. Many first saw the trailer three years after the alleged damage 
had occurred; repairs had been made or attempted; i t  had been moved 
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three times. The trial judge reasoned that  his evidence was too remote 
to throw any light on the difference in the value of the  trailer im- 
mediately before and immediately after the injury on February 13, 
1959. The exclusion of this evidence was not error. 

"Within what range as  to place and time witnesses shall be 
confined in their testimony to the value of personal property, 
when its value comes in question, must often depend upon the 
circumstances of the case and be in the discretion of the trial 
judge." 15 Am. Jur., Damages, Section 349. 

For the reasons herein stated the judgment below is 
Reversed. 

TROY SMITH V. IVILLIAh1 C. PERDUE, ADJ~INISTRATOR O F  THE ESTATE OF 

W. P. JIOSER, A K D  WILLIAM C. PERDUE, ADMIR'ISTRATOR OF THE 

ESTATE OF BIAGGIE J. MOSER. 
AND 

WILLIS SJIITH v. WILLIAM C. PERDUE, ADMIXISTRATOR OF THE ESTATE 
O F  W. P. MOSER, AND WILLIABI C. PERDUE, ADMINISTRATOR OF THE 
E S ~ A T E  O F  B1riGGI.E J. MOSER. 

(Filed 1 February 1963.) 

1. Evidence 9 11 ; Executors and Administrators 9 24a- 
I n  actions by husband and wife to recover for personal services render- 

ed decedent, each is competent to testify for the other a s  to transactions 
between the decedent and the other tending to establish a n  agreement that  
the decedent should pay for the services. G.S. 8-51. 

2. Executors and  Administrators 8 24- 
The evidence in this case is held sufEcient a s  to each plaintiff to show 

tha t  each rendered personal services to each decedent upon an express 
contract that  decedent would pay for such services either during his 
lifetime or in  his will. 

8. Same;  Evidence § 39- 
I t  is competent for  witnesses to testify as  to the value of personal 

services rendered a decedent when the testimony is based on services 
which they themselves actually saw rendered. 

4. Evidence § 29- 
In  a n  action to recover against the estate of husband and wife for 

personal services rendered them, it  is competent for a witness to testify 
that  the husband, after the death of his wife, stated that  plainltiffs had 
cared for him and his wife in accordance with their agreement and that  
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he was sure that plaintiffs would con~tinue to care for  him, and that he  
planned to pay them well for their services, the declaration being compe- 
tent as  a n  admission against interest a s  to both estates, her net estate 
belonging to him, there being no children. G.S. 29-14(4). 

5. Executors and  Administrators § 24a ;  Trial § 16- 
I n  a n  action to recover for personal services rendered decedent, evi- 

dence a s  to the value of a tract of land owned by decedent is incompetent, 
but where the court withdraws such incompetent testimony and cate- 
gorically instructs the jury not to consider i t  and in the charge stress- 
fully instructs the jury that  plaintiffs mere entitled to recover only the 
reasonable value of the services rendered, the admission of such evi- 
dence will not be held prejudicial, i t  being apparent from the entire 
record that any prejudicial effects were removed by the instructions of 
the court. 

6. Executors a n d  Administrators § 24d- 
Where personal services are  rendered under a n  express contract for 

payment without specifying the amount of compensation, a promise to 
pay the reasonable value of such services is implied and plaintiffs are  
entitled to recover the reasonable value of such services. 

APPEAL by defendant from Caw,  J., April 1962 Civil Term of ALA- 
MANCE. 

These two actions, each by a different plaintiff for personal services 
rendered the same two decedents over a period of approximately nine- 
teen years, were consolidated for trial. The defendant is the duly 
appointed administrator of TV. P. Moser and also of lllaggie J. Noser, 
both of whom died intestate. The plaintiffs are husband and wife. 
Each alleged, and offered exidence tending to shorn, tha t  from the 
spring of 1941 until the spring of 1960, he rendered services to W. P. 
Moser and his wife, Maggie J. Lloser, upon the express promise of each 
t o  '(fully and adequately compensate" plaintiff either during his life- 
time or in his will but that  no compensation was made. Mrs. Moser 
died on RIay 10, 1960 a t  the age of seventy-nine; Mr. Moser died on 
April 23, 1960 a t  the age of eighty-four. Plaintiff Troy Smith was the 
nephew of hlrs. RIoser. 

As to each plaintiff, the judge submitted the case to the jury on 
the hypothesis of both an express and implied contract. On the first, 
he charged the jury that  the plaintiff would be entitled to recover the 
reasonable value of his services rendered each from March 1941 until 
decedent's death in RIay 1960; on the second, the reasonable value of 
such services rendered during the three years immediately prior to the 
death of each decedent. I n  both actions the jury found tha t  the plain- 
tiff had rendered services under a contract as alleged in the complaint 
and tha t  he had not been paid. The verdict established tha t  the  estate 
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of IV. P. &loser o ~ w d  Troy Smith $17,884.00, and the estate of Mrs. 
Moser owed him $4,750.00; tha t  the estate of IT:. P. Moser owed 
Willis Smith $4,940.00, and the estate of RIrs. 3Ioser owed her 
$9,880.00 From judgment on the verdivts the defendant appealed as- 
signing errors in the charge, in the admission of evidence, and the 
ruling on the motion for nonsuit. 

Clarence Ross ,  T h o m a s  C .  Car ter  and B .  F.  W o o d  f o r  plaint i f f  a p -  
pellees. 

A l l en  a n d  A l l e n  for d e f e n d a n t  appel lants .  

SHARP, J. Over objection, each plaintiff testified for the other. This 
was permissible procedure and defendant's assignincnts of error to 
the evidence thus elicited are not sustained. We have consistently held 
tha t  in actions of this kind the relationship of husband and wife does 
not render the testimony of one for t'he other incompetent under G.S. 
8-51. B u r t o n  v. S t y e r s ,  210 N.C. 230, 186 S.E. 248; B a n k  u. A t k i n s o n ,  
245 N.C. 563, 96 S.E. 2d 837. 

As a witness for her husband, Willis Smith testified tha t  in March 
1941 while they were visiting in the home of the hlosers, Mr. Aloser 
said to  11i111: "Troy, we are getting up in years and me have no children, 
and thcre will be lots of things we need to have done for us tha t  we 
can't do ourselves. Will you do these things for us as long as JTe live? 
K e   ill take care of you well for these services in our wills. I want you 
to have a tract of land, enough to make you a living and enough money 
to  build a nice house." To  this question she testified tha t  her husband 
ansrvered, "I will so long as you live." She further testified tha t  Mrs. 
hloser was present when this conversation took place and she said, 
"We have tallred this over many tiines and this is what I want, will 
you do it?" and he said, "Yes, I mill so long as you both live." 

Troy Smith, as a witness for his wife, testified tha t  he heard both 
Mr. and Mrs. hloser tell her tha t  she n-as doing what she was told 
to do in carrying out the plan and that  she would be taken care of in 
their will. 

Kumerous other witnesses testified tha t  a t  various tiines between 
RIarch 19-11 and May 19G0, both Mr. and RIrs. l loser  had declared 
tha t  plaintiffs had more than fulfilled their promises; and tha t  they 
would be repaid for all they had ever done for them. 

The evidence of plaintiffs further tended to show the follon-ing facts: 
Up until about 1943, when his physical condition forced hiin to 

give i t  up, Mr. i\Ioser had operated a dairy farm. He  suffered with 
high blood pressure, arthritis and urinary disturbances. Mrs. hloser 
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had a lung ailment, hypertension, cardiac enlargement, and circulatory 
disorders resulting from an embolisni. Services rendcred by Mr. Smith 
includcd cutting and hauling ~ o o d ,  feeding cattle, delivering ~n i lk ,  
getting groceries, feeding chickens, nlentllng fences cleanlng tlie mdk 
house, carrying Mr. Moser to the doctor, sitting up with him a t  night, 
and assisting n.itli the periodic treatments his condition required. Mrs. 
Sniltli on occaslon cooked and cleaned liouse, canned and froze produce, 
gave mcdicine and helped nurse. Plaintiffs, altl~ough they did not 11ve 
\n th  Mr. and Mrs. hIoser, were on call day and night. 

The evidence was plenary to overrule the motions of nonsuit. 
Based on the services w h ~ c h  tliey theniselves actually saw rendered, 

witnesses testified tliat the value of Troy Smith's service to Xlr. Mom- 
was from $40.00 a week to $1,500.00 a year and to Mrs. JIoser, from 
$20.00 a m e k  to $730.00 a year;  that  the value of such services 
renderd by \Tillis Smith to Ahs. M o w  n-as from $13.00 a week to 
8300.00 a year and to Mr. l loser,  from $5.00 a week to $23.00 a 
month. This evidence was competent; its n-eight for the jury. 

Over objection, the son of plaintiffs testified tha t  on the afternoon 
after 3Irs. I\Ioserls death, Xlr. JIoser said to him, "Ronnie, Alias 
Naggie is gone. As you know, she died this morning. Wlllis and 'Troy 
have continued to care for us as they said they would and I am sure 
tha t  they will continue to care for nic and I plan to well pay them for 
this service." Tlie court admitted this statement against both e,itntcxs 
and the adniinistrator assigns i t  as error in bellnlf of botli. The stnte- 
nient was clearly competent as an  adnmsion against tlie estate of \I7. 
P. l loser.  Gzdney v. Jfoore, 86 S .C .  484; Stansbury, Evidence, Section 
174; 31 C.J.S., Evidence, Sect1011 33-2. I t  n-as l iken~se adnlisa~ble 
against the estate of Mrs. JIoser as a dcclaratlon against interest. Her 
net estate belonged to Mr. Jlozcr. G S. 29-14(4). H e  is now dead; 
the statement JT-as agalnst his pecuniary interest; the facts were n-it11- 
in his personal linowledge; lie made i t  a t  a time when tliere was no 
motive to nlisreprescnt. Roe v. Jozimegnn, 173 S .C.  261, 93 S.E. 493; 
Stansbury, supra,  Sectzon 147. 

n'lthout objection, Mr.  and Mrs. Rainey Pope, witncsacs for plain- 
tiffs, testified tliat tiley heard Mrs. hloser say In the presence of Mr. 
AIoser that  tliere via\ a trnct of land they nanted Troy to have; 
tha t  they hoped he would build there and be closcr to then1 or closer 
to the farm. Nrs .  -4ddle ]Test also testified, nithout objection, that  
botli Mr. and Mrs. Moser told her tliey n-anted Troy to have a tn-enty- 
one acre tract of land linon-11 as the peach orchard for a home. Over 
objection, she was permitted to  testify that  sometime durmg the last 
fifteen inontlls of their lives Mr. Jloser had declined an opportunity 
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t o  sell i t  because he had said he wanted Troy to  have it. Also over ob- 
jection, Mr. Pope testified tha t  the peach orchard was worth $2,000.00 
an  acre in 1959 and 1960. However, a t  the conclusion of all the evi- 
dence, the judge instructed the jury not to consider the evidence as to 
the value of the land. H e  said, "The Court instructs you that  you will 
erase i t  from your minds and not give any consideration to tha t  evi- 
dence in making up your verdict in the case." 

Evidence as  to the value of the peach orchard was not competent. 
There is no suggestion in the case tha t  either of the plaintiffs had 
agreed to render services in consideration of a devise or conveyance 
of the peach orchard. The suggestions were tha t  Mr. and hIrs. &loser 
hoped plaintiffs would build on the peach orchard during their life- 
time so as to be near them. This is inconsistent with an intent to  de- 
vise the property to  the plaintiffs. There is nothing In the evidence to 
indicate tha t  the value of the peach orchard was the value which the 
parties themselves put on the services plaintiffs were to  render to the 
Alosers. 

However, admission of incompetent evidence, even though it is not 
withdrawn, is no ground for a new trial unless prejudice is shown. 
Hunt  v. Wooten, 238 N.C. 42, 76 S.E. 2d 326. The court withdrew this 
incompetent evidence and instructed the jury categorically not to 
consider it. Ordinarily i t  is presumed tha t  the jury folIowed such an 
instruction and the adinission is not held to be reversible error unless 
i t  is apparent from the entire record tha t  the prejudicial effect of i t  
was not removed from the minds of the jury by the court's admonition. 
N. C. Index, Trial, Section 16. Whether the withdrawal of incompe- 
tent evidence has cured the error or created further prejudice is fre- 
quently a difficult question, and each case must be determined in the 
light of its own particular facts. Drzvw v .  Edwards, 251 K.C. 650, 112 
S.E. 2d 98. 

The defendant contends tha t  the evidence under consideration here 
was so prejudicial tha t  its effect could not be removed by an in- 
struction t o  the  jury not to consider it. However, in the charge, the 
judge stressed very forcibly tha t  plaintiffs were only entitled to re- 
cover the reasonable value of the servlccs rendered. Stewart v. Wyrick ,  
228 N.C. 429, 45 S.E. 2d 764. He  laid down the rule stated in Beasley 
v. McLamb, 247 N.C. 179,100 S.E. 2d 337, "Where an express contract 
for services does not specify the amount of the compensation, a 
pronise to  pay the reasonable value of the services is implied, . . ." 

The evidence was voluminous and conflicting. Thirty witnesses 
testified. Mr. Moser was an  intelligent, industrious man. H e  was 
represented by counsel, and alert until a few days before his death. 
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PAVING Co. v. HIGHWAY COMMISSION. 

The jury could have found tha t  plaintiffs were paid for services a s  
they were rendered and that  their value was slight. However, i t  took 
the other view. The verdict was substantial, but when the jury found 
tha t  the plaintiffs were entitled to  recover for services rendered over 
nineteen years, we cannot say tha t  the size of the verdict indicates 
tha t  prejudice resulted from this incompetent evidence. 

The defendant makes fifty-one assignments of error. Each has been 
considered, but obviously we cannot discuss them all. The issues of 
fact were submitted to  the jury under a scrupulously impartial charge 
by an able judge. I n  the trial we find no prejudicial error. 

No error. 

BALLESGER PAVING COhIPANY v. 
NORTH CAROLINA STATE HIGHWAY COMhIISSIO?;. 

(Filed 1 February 1963.) 

1. Contracts § 30- 
Where a contract specifies that time is of the essence and provides 

l i~u ida ted  damages in a specified amount for each day over the speci- 
fied number of working days it  should take the contractor to complete 
the project, the liquidated damages must be computed on the basis of 
the number of working days taken to complete the contract and not 
whether the contractee was damaged or inconvenienced by the delay. 

2. Administrative Law § 4- Superior Court is limited t o  questions of 
law on appeal f rom award of Board of Review. 

Upon appeal from the Board of Review to the Superior Courlt in a 
controversy between a contractor and the State Highway Commission a s  
to the amount of liquidated damages which the Commission was en- 
titled to withhold under the contract for the failure of the contractor 
to complete the projeot within the number of working days specified, the 
Board's findings of fact are  conclusive and the Superior Court is limited 
to the question of whether the findings are  supported by evidence and, if 
so, whether the findings support the legal conclusions reached, and while 
the court properly sets aside a conclusion which is not supported by the 
facts found, the court may not make additional findings, but must enter 
judgment in accordance with the Board's findings of fact which are  
supported by the evidence. G.S. 136-29. 

Nominal damage is a trivial sum a ~ a r d e d  in recognition of a technical 
injury which has caused no substantial damage, and a n  award of $900 
cannot be denominated nominal damage. 
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APPEAL by defendant from Clark, S.J., March Term 1962 of WAKE. 
This cause was instituted before a Board of Review under the pro- 

visions of G.S. 136-29 and grew out of tlie following facts wliich were 
either stipulated or found by the Board: 

On June 8, 1960, plaintiff contractor and defendant Highway Coin- 
mission executed a contract whereby tlie plaintiff agreed to pave 5.75 
miles of North Carolina Highway KO. 27 in Stanly County according 
to the specifications for Project No. 6.800066. The contract made 
time an essential element. Plaintiff bound itself to complete the project 
within thirty working days to be computed from June 13, 1960. If 
plaintiff failed to conlplete the work within the time specified, liqui- 
dated damages a t  one hundred dollars per calendar day were to be 
assessed for the additional tlme required. A working day is " ( a ) n y  
day, when in the opinion of the Engineer, soil and weather conditions 
are such as would perniit the contractor to p~oceed t o ~ ~ a r d  tlie com- 
pletion of his current controlling ni:,jor operat~on or operations for a 
period of more than 6 hours. . . ." 

An asphalt plant was essential to the performance of the contract 
and, on RIay 24, 1960 when plaintiff bid on this project, i t  had an 
asphalt plant available for this use. However, in early June plaintiff 
ordered a new plant from a reliable supplier who agreed to deliver i t  
to  the site of Project IT. 0. 6.800066 by July 13. 1960. Relying on thls 
con~mitmei~t ,  plaintiff elected not to move its old plant to Stanly 
County. For reasons beyond the control of the plaintiff the nen- plant 
was not delivered until August 13, 1960. It was not set up and ready 
for operation until August 24th) on w11;eh day work first began. The 
project was conlpleted on September 7 ,  1960 a t  9:30 a.m. 

On August 9, 1960, plaintiff wrote to the defendant requ~st ing an 
extension of working days for tlie co~npletion of the project because 
of the delay in receiving the asphnlt plant. The request was denied. 
Through June 30, 1960, eleven working days had been charged to the 
contractor on the project. Tlirough July 15, 1960, eighteen working 
days had been charged to Ilim. Through July 31, 1960, twnty-four  
working days had been charged on l , h ~  project. After establishment 
of the asphnlt plant, the contractor ~conipleted the project in eleven 
days beyond the thirty working days within which the contract pro- 
vided for tlie coinpletion of the project. Had the asphalt plant been 
delivered on July 13th as plaintiff expected, completion of the project 
would have been delayed for nine calendar days beyond tlie thirtieth 
working day. 

Section 8.6 of the Standard Specifications applicable to this contract 
provided, inter alia: "In conlputing the time spent in the execution 
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of the work, working days will not be charged during periods of delay 
due to, but not restricted to, the following, provided such delays pre- 
vent the contractor from proceeding toward the completion of tlie 
current controlling major operation or operations: (1) Unforeseeable 
causes beyond tlie control and without the fault or negligence of the 
contractor. . . ." 

Pursuant to this provision the defendant withheld $2,900.00 from 
its final settlement with plaintiff. Plaintiff thereafter fully complied 
with all tlie requiren~ents of G.S. 136-29. He  filed his claim for a 
~ a i v e r  of the $2,900.00 deduction with the State I-Iighway Engineer 
who denied the claim. Plaintiff then appealed to the State High~vay 
Commission. A Board of Review was properly co:istituted and heard 
the evidence of both parties. 

The Board made the findings above bct out and, upon them, held 
"that the delay experienced by Ballcnger was such a delay as to be 
unforeseeable and excusable to the contractor within the proribions 
of Section 8.6 of tlie Standard Specifications." It held fu~tl:er, however, 
that  the plaintiff should be assessed $900.00 for the mile calendar 
days n-liich the project ~vould have been delayed had the asphalt plant 
been received when plaintiff expected i t  on July 13th. It an-ardcd 
plaintiff the sum of $2,000.00. 

Upon exceptions to  the Board's findings of fact and conclusions 
of law, the defendant appealed to the Superior Court of Wake County 
as provided by G.S. 136-29. When tlie matter came on for hearing the 
presiding judge held tha t  the findings of fact made by the Board were 
supported by competent evidence but tha t  " ( t )  he facts do not support 
the conclusion tha t  causes of the delay were unforeseeable beyond the 
control and t~i t l iout  fault or negligence of the claimant, within the pro- 
visions of Section 8.6 of the Standard Specifications." The correctness 
of tliis latter ruling is not questioned by this appeal. 

His Honor's judgment continued as follows: 

". . . . It does not appear that  the Board of Review considered 
the question of whether the liquidated damage provision of the 
contract was properly and lawfully invoked by the State Highway 
Commission. In  this regard, the contract provided tha t  time was 
of the essence, but the facts here indicate tha t  both the claimant 
and the Commission were not concerned about the delay. In  two 
letters dated July 1 and August 1, 1960, the Commission notified 
claimant of the accumulated \Torking days, but there is no evi- 
dence tha t  the Commission requested that  work begin or that i t  
suffered any damage or inconvenience by the delay. The Highway 
was already paved and was adequate for normal traffic. Reference 
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is made to  the Commission's preconstruction meeting letter of 
August 3,1960, in which i t  is stated tha t  the preconstruction meet- 
ing was held on tha t  day, about 48 days after construction should 
have begun. 

"The claimant breached the contract, but the State Highway 
Commission has failed to show that  i t  was entitled to recover 
liquidated damages. It is entitled to recover only nominal dam- 
ages, and the court assesses nominal damages in the sum of 
$900.00. 

W O W ,  THEREFORE,  IT I S  ORDERED, ADJUDGED AND 
D E C R E E D  tha t  the State Highway Commission have and re- 
cover of the claimant Ballenger Paving Company the sum of 
$900.00, and i t  pay to  said claimant $2.000.00 of the $2,900.00 
withheld. 

"Done the 30th day of March 1962. 

(s) EDWARD B. CLARK 
Judge Presiding." 

The defendant excepted to the foregoing portions of the judgment 
for tha t  "the Court has reviewed evidence and found facts and con- 
clusions, which is beyond the scope of proper review by the Superior 
Court." On defendant's appeal from the judgment these exceptions 
constituted assignments of error 3, 4, 5 and 6. 

Attorney General Bruton, Assistant Attorney General Harrison 
Lewis, John C. Daniel, Trial Attorney, for the State. 

Maupin, Broughton, Taylor & Ellis for plaintiff appellee. 

SHARP, J. The defendant has specifically waived its assignments of 
error 1 and 2 which charged that the facts found by the Board of Re- 
view are not supported by competent evidence. The position of the de- 
fendant on this appeal is tha t  the Board's findings of fact are sup- 
ported by competent evidence but that the judge exceeded his juris- 
diction by making additional findings of fact upon which he based a 
new award of $2,000.00 to the plaintiff. The defendant argues tha t  the 
quoted portions of the judgment (unnumbered paragraphs 4, 3, & 6)  
are a nullity and tha t  the cause should be remanded for judgment in 
accordance with the facts found by the Board and the legal conclusion 
of his Honor tha t  those facts do not support the Board's conclusion 
tha t  the delay was due to unforeseeable causes beyond the control and 
without fault or negligence on the part  of plaintiff. I n  other words, 
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the defendant contends tha t  having reached this legal conclusion, 
Judge Clark should have modified the award of the Board in con- 
formity with its findings of fact. With this contention vTe must agree. 
The Board having found tha t  plaintiff a c t d l y  delayed the project 
for eleven days beyond the thirty n-orking days within which the con- 
tract required ~ t s  conipletion, defendant mis  entitled to deduct 
$1,100.00 and the plaintiff is entitled to an award of $1,800.00. 

G.S. 136-29 pro~iclea that  an appeal from the declqion of the Board 
of Review to the Superior Court of Wake County shall be "under the 
same terms, conditions and procedure as appeals from the Industrial 
Conimlssion, as provided in Section 97-86." Undcr this latter section 
the award of the Industrial Coinniission is conclu-1r.e and 1)indmg as to 
all questions of fact, and the appeal to the Superior Court is for 
error of law only. Therefore, when an a r a r d  of a Board of Review 
constituted under G.S. 136-29 is appc:il(d to the Superior Court, i t  
has only appellate jur~sdiction to review tllc an-3rd for errors of law. 
The judge may not find additional facts or make an award hiinself. 
Fetner v. Granzte TVorks, 251 N.C. 296, 111 S E. 2d 324; Bnce v. Sal- 
vage Co., 249 N.C. 74,105 S.E. 2d 439. 

The only questions before the judge n-ere -it.llt.tl~er the Board's find- 
ings of fact vere  supported by the evldencc and,  if so, wllether thew 
findings supported the legal conclusion it reachcd. The judge answered 
the first question YES and the second qucbtion NO. He  had no powr 
to make additional findings with reference to correspondence b e t ~ ~ e e n  
the plaintiff and the Highway Commission or to find, in effect tha t  the 
Coinmission had suffered no damages as a rebult of plaintiff's delay in 
completing the project. A specific provision of the contract made time 
of the essence. Childress v .  Trading Post, 21-7 N.C. 150, 100 S.E. 2d 
391. Damages were not an issue. A t  the hearing before the Board the 
parties had made the following stipulation: 

"It is further stipulated and agreed that  in accordance with the 
contract Iiquidated damages on this project will be one hundred 
dollars per calendar day." 

The only question before the Board was horn many, if any, of excess 
working days should be charged under Section 8.6 of the Standard 
Specifications. Furthermore, an award of $900.00 cannot be denomi- 
nated nominal damage which is "a small trivial sum awarded in recog- 
nition of a technical injury which has caused no substantial damage." 
Hairston v. Greykozmd Corp., 220 N.C. 642, 18 S.E. 2d 166. Inflation 
has not yet reached the stage where $900.00 can be called trivial. 

We think i t  not amiss to say that  the evidence in the case on appeal 
as to  the number of working days between June 15th and September 
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7th is scant indeed. The record contsins only a few entries from the 
engineer's diary, and does not disclose the basis upon wl~icli the State 
Highway Co~nnlission deducted $2,900.00 from its final settlement. -4 
possible explanation of the Board's finding that  the project was com- 
pleted in eleven days beyond the thirty working days specified in the 
contract can be found. However, be tha t  as i t  may, on this appeal, the 
findings of the Board are unchallenged and conclusive. 

The portions of the judgment of the Superior Court of Wake 
County to which defendant excepted are a nullity and inust be strick- 
en. The cause is remanded to the Superior Court wliich is directed to 
enter a judgment tha t  the plaintiff rccover of the defendant the sum 
of 81,800.00 

Error and remanded. 

WACHOVIA BANK A N D  TRUST C O M P A N Y  v. 
S M I T H  CROSSROADS, IXC., AXD E. L. SMITH 

(Filed 1 February 1963.) 

1. Bills and  Notes §g 4, 18- 

A negotiable note is prima facie issued for valuable consideration, 
G.S. 23-29, and when the note is also under seal, there is a rebuttable 
presumption of coilsideration, with tlie burden upon tlie maker and 
endorser to prove their defense of ~ v a n t  of consideration. 

2. Bills and  Kotes §§ 3, 17- Monies deposited t o  drawer's account in 
reliance on  genuineness of forged draf ts  i s  consideration for  drawer's 
note. 

The evidence disclosed that  the office manager of a corporation con- 
verted to his own use mouies paid to him for the corporation and covered 
his defalcations by forged drafts autl chattel mortgages in favor of the 
corporation, which were discounted by plaintiff bank and the proceeds de- 
ljosited to the corporation's credit iu accordance with custom, and that  
upon the disco~ery of the forgeries the corporatioil executed its note to 
the baul; in  the amount of the forgcd drafts, which note was eudorsed 
by the corporation's president. Iicltl: The uote of the corporatioil a i d  its 
reilewals were supported by the cousicieratiou of the sums deposited to 
its account, and it  may not deuy liability 011 the note without refunding 
the sums so deposited, there being 110 extension of credit by the bauk on 
the forged instruments to the Iuanager. G.S. 22-28. 

APPEAL by defendants from Gwyn,  J., May 28, 1962 Regular Term 
of FORSPTH. 
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Plaintiff, by this action, seeks to recover the sum of $30,000, the  
amount of a promissory note executed by corporate defendant (liere- 
after Crossroads), endorsed by individual defendant on 21 August 
1960, payable to plaintiff's order ninety days after date. 

Defendants not only denied liability becaube of lack of consideration 
to support the note but asserted a counterclaim in the sum of $267,892. 
As the basis of the counterclaim defendants allege plaintiff, by fraud, 
coercion, and without consideration, caused then1 to pay i t  $67,892, 
which payment financially embarrassed defendants, causing them 
damages for loss of profits in the amount of $150,000, and an ad- 
ditional sum of $50,000 as punitive daniages. During tlie trial defend- 
ants v-ithdrew their charges of fraud and duress, but insisted they had 
paid plaintiff $57,564.84 not supported by any consideration and were 
to that  extent entitled to recover on their counterclaim. 

The court nonsuited the counterclairn. It submitted one issue di- 
rected to the amount owing plaintiff. The jury ansm-ered the issue 
in the sum of $50,000. Judgment was entered on the verdict and de- 
fendants appealed. 

Womble, Carlyle, Sandridge & Rice by W. P. Sandridge and C. F. 
Vance for plaintiff appellee. 

Ted G. West and W. C. Palmer for defendant appellants. 

RODMAN, J. The note was negotiable in form. Prima facie i t  was 
issued for valuable consideration. G.S. 25-29. It was also under the 
seal of each of the parties. This created a rebuttable presumption of 
consideration, Mills v .  Bonin, 239 K.C. 498, 80 S.E. 2d 365. Defendants 
had the burden of proving their defense of want of consideration; but 
the  verdict was in response to a peremptory instruction. Defendants as- 
sign t<his as error. 

The evidence on which the parties based their respective contentions 
is to this effect: Crossroads is a Ford dealer. Individual defendant 
is its president. H e  owns about 90% of its stock. Carl Smith (here- 
after manager) was in September 1959 and had been for some years 
prior thereto Crossroads' office manager and bookkeeper. H e  was a 
trusted employee. Crossroads had for several years prior to Septein- 
ber 1939 financed a substantial part  of its business by loans obtained 
from plaintiff. One of the purposes for which it regularly applied to 
plaintiff for loans was to purchase new automobiles from other dealers. 
When Crossroads purchased a new rehicle from another dealer, it 
would execute a mortgage and note to plaintiff on t'he vehicle so pur- 
chased. This note and mortgage would then be attached to a draf t  on 
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plaintiff. The draft vould be deposited in Union National Bank of 
Lenoir to the credit of Crossroads. Plaintiff ~vould honor the drafts SO 

dran-n. Boyd J. Smith, E. L. Smith, and 13. A. Lutz had authority to 
draw drafts on plaintiff. It had cards showing their signatures. Man- 
ager was not authorized to draw draft,s, but he did have authority to  
sign checks on Crossroads' account with Union National Bank. 
hlannger, for a substantial pcriod of time prior to September 1959, had 
been converting to his 0n.n use monies paid to  him for Crossroads. To 
balance his boolis he would deposit to the account of Crossroads with 
Union Sational Bank a draft  on plaintiff purportedly drawn by Lutz 
for Crossroads, t o  whicli drafts were attached mortgages securing the 
amount of the  drafts. Manager forged Lutz' naine to  the drafts and 
mortgages. On 30 September 1939 plaintiff held drafts to the anlount 
of $lGG,000, secured, or purportedly secured by mortgages on new 
motor vehicles owned by Crossroads. This amount included $117,892 
of forgeries. Plaintiff inquired of Crossroads about the amount of the 
debt and the location of the motor vehicles securing the loans. Manager 
then confessed tha t  the motor vehicles listed on most of the drafts 
did not exist. The monies obtained from plaintiff by means of the 
forged drafts had been deposited in Crossroads' account a t  Union 
National Bank to cover the shortages created by his previous thefts 
of cash belonging to Crossroads. 

Upon disclosure of these facts, defendants executed a note to plain- 
tiff dated 30 September 1959 for the shortage-$117,892. Before the 
maturity of that  note, payments were inade reducing plaintiff's claim 
to  $95,000. A note for tha t  amount was executed 23 October 1959. A 
renewal note for like amount was executed 21 February 1960. A pay- 
ment of $10,000 was made and renewal note for $85,000 was executed 
21 April 1960. A payment of $20,000 was inade and renewal note for 
$65,000 was executed 6 June 1960. A payment of $15,000 was made 
and the note sued on was given. 

Defendants contend since the drafts were all forged no liability 
could be imposed on Crossroads. They rely on G.S. 25-28. 

The statute does not relieve the party whose naine is signed to  a 
forged document "unless the party against whom i t  is sought to  en- 
force such right is precluded from setting up the forgery or want of 
authority." 

It is conceded the amounts called for by the drafts were credited to  
Crossroads' bank account. Manager never had possession of any of 
these funds. Plaintiff never extended him credit. T h a t  being so, Cross- 
roads could not deny liability on a claim made by plaintiff without 
repaying the monies it received on the face of the forged instruments. 
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i l l i l l s  v. Bonin, supra (503) ; Jones v .  Cnnk,  214 N.C. 794 (799), I S.E. 
2d 135; Lazcson v .  Bank,  203 N.C. 3G6, 1GG: S.E. 177; Bank v. Grove, 
202 N.C. 143, 162 S.E. 204; Brittain zl. Westhall, 133 N.C. 492(496) ; 
Brown v. Snzzth, 67 N.C. 245; Union Eank & Trust Co. v. Long Pole 
Lumber Co., 74 S.E. 674 (W. Va.) ; 3 Am. Jur .  2d 537. 

If there was no ratification of manager's acts In drawing drafts, 
Crossroads nevertlieless received consideration for the original and re- 
newal notes because of the monies deposited by plnintlff in Crossroads' 
bank account under the belief i t  had been requested to make the de- 
posit. Guaranty Co. v. Reagan, 236 N.C. 1 ;  Dean v .  JIat toz ,  230 K.C. 
246, 108 S.E. 2d 341; R h p e  v .  Sheppard, 224 N.C. 734, 32 S.E 2d 
316; Sparrow v .  ;lIorrell R. Co., 215 K.C. 452, 2 S.E. 2d 3G3; Tt'h~te v. 
Green, 50 N.C. 47. 

Since the evidence fails to establish Crossroads' plea of lack of 
consideration, individual defendant is liable hy reason of his endorpe- 
inent. 

The conclusion here reached tha t  defendant could not dcny lia- 
billty on the note without refunding the lnonles paid Crossroads in 
reliance on the drafts renders i t  unnecessary to  consider the question of 
competency of audits of Crossroads' records for the purpose of es- 
tablisliing its profit,s or losses in differing periods. 

No error. 





CASES 

ARGUED AND DETERMINED 
I N  THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

SPRING TERM, 1963 

ERNEST KING, JR. v. 
PREJIO & KING, I S C .  AND BANK OF MONTGOMERY. 

(Filed 27 February 1963.) 

1. Receivers § 13; Appeal a n d  E r r o r  5 3- 
The allowance of cost of administration and attorney's fees affects 

a substantial right of the creditors in that assets available for payment 
of their claims a re  reduced pro tanto, and such allowance is reviewable by 
the Supreme Court. 

2. Receivers § 13- 
The allowance by the lower court of fees to  the attorney for the re- 

ceiver is prima facie correct, and the Supreme Court mill not alter or 
moclifr the same unless the allowance is based on wrongful principle or 
is clearly inadequate or excessive. 

3. Same- 
A receiver is not entitled to five per cent upon receipts and disburse- 

ments but is entitled to a reasonable compensation not to exceed five per 
cent. 

An amount allowed as  fees to a n  attorney for a receiver may not be 
enlarged to cover compensation for ministerial functions required to be 
performed by the receiver in contacting purchasers, showing property for 
sale, accounting and bookkeeping, etc., but such allowance must be based 
upon services requiring special legal skill performed by the attorney. 
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5. Same- 
I n  consideration of the moderate alnounts derived from the liquidation 

of the assets of the insolvent, the inadequacy of the assets to pay even 
secured creditors in full, and the absence of indication of any litigation 
or dispute in the collection of the assets, or the amount of professional 
time necessarily required for the services of the receirer's counsel, the 
allon7ance by the Superior Court of counsel fees to the receirer's attorney 
in this case i s  he ld  excessive and is reduced by order of the Supreme 
Court. 

6. Receivers § 1 2 -  
Where the insolvent is  indebted to creditors on interest-bearing obli- 

gations secured by a lien on specific chattels, and the chattels a r e  sold 
for a sum in excess of the principal of the debt secured, the creditor is 
entitled, a s  f a r  a s  his security suffices, to interest to the time of the order 
of disbursement, and not merely to the date  of the appointment of the 
receiver. 

7. Receivers 13- 
Where the receiver sells the insolvent's real property which is subject 

to a deed of trust, i t  is error for the receiver to charge the c e s t u i  only 
with the cost of selling the real property and the amount necessary to 
pay tax liens against the land, but the costs of sale and the t a s  liens 
should be included in the cost of administration and then the pro rata  
share of the administrative expenses should be charged against the 
c c s t u i ,  and order of the lower court approving the receiver's dispro- 
portionate charge of administrabive expenses will be reversed on appeal 
of another creditor even though the order will inure pro tanto to the 
benefit of creditors who did not appeal. 

8. Assignments 4; Receivers 9 5- 

Where a factor contends that  prior to the receivership i t  had paid full 
consideration for all  accounts assigned to i t  by the account creditor 
prior to insolvency and that actual notice of the assignment was given 
to the accoun~t debtors on the face of the original invoices, G.S. 44-80(2), 
the  receiver's repold should find the facts with regard to the factor's 
contentions in order to determine the factor's right to proceeds of the 
accounts receivable free from the costs of the receivership and the claims 
of other creditors, and when the recc~iver has made no Endings in respect 
thereto the cause must be remanded. 

APPEAL by the Bank of Montgomery, and an intervening factor 
of Premo & King, Inc., namely, J. N. Rawleigh Company, North Caro- 
lina, from Olive, J., 28 May 1962 Civil Term of ~IONTGOMERY, docket- 
ed and argued as Case KO. 536 a t  Fall Term 1962. 

Receivership proceeding invoIving the general liquidating receiver- 
ship of Premo & King, Inc., a North Carolina insolvent commercial 
printing corporation with its principal office and place of business in 
Troy, Rlontgo~nery County, Korth Carolina, heard by Judge Olive 
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on exceptions by the appellants, and others, to the report of the re- 
ceiver and his application to make disbursei-nents. dibtributions, and 
for discharge. 

The repolts of the receiver dated 10 January 1 9 6 2 m d  2 ?\lay 1962 
lack clarity and precision of statelllent. The controlling facts, as n.e 
can best glean then1 from the reports of the receirer, and from the 
pleadings, appear in the numbered paragraphs set fort11 belo~v. The 
monet:~ry items nlentioned in t1:cae p:tragrapl~ and the ensumg opimon 
are approximate. 

1. At  the time of the appointment of the teinpor,~ry receiver on 
11 August 1361, wl~ich appointment n-as made permanent on 16 
September 1961, Premo & King, Inc., lvns Indebted to numerous se- 
cured creditors in various sums on sundry obligations wlilcl~ arose be- 
fore the receivership, and mere as  follom: (a )  $6,749.91 due the Bank 
of ,lIontgomery on a note originally for $10,000.00, whcl1 note was 
secured by a chattel mortgage on certain articles of machinery used 
in the business of Premo & King, Inc., and w l ~ l c l ~  note and chattel 
mortgage are dated 15 May 1958, and were recorded 23 April (sic) 
1958 in Book 2-76, page 98, Montgomery County Register of Deeds 
office; (b )  $1,548.07 due the Bank of Montgomery on a note originally 
for $2,000.00, which note was secured by a chattel mortgage on certain 
prlnting equipment used in the business of Premo & King, Inc., and 
whicli note and chattel mortgage are dated 3 December 1960, and were 
recorded 7 December 1960 in Book 97, page 359, in the public registry 
of ~Iontgomel  y County; (c) $9,910.84 due Peoples JIutual Bulldlng 
and Loan Association, RIt. Gilead, North Carolina, on a note originally 
for $10,500.00, which note was secured by a deed of trust on certain 
realty, and which note and deed of trust  are dated 20 January 1360, 
and were recorded the same day in Book 90, page 189, in the public 
registry of Rlontgonlery County; (d)  $139.83 due General Motors -413- 
ceptance Corporation on a note originally for $1,660.20 secured by a 
conditional sales contract on an Ope1 station wagon, which instru- 
ments are dated 18 Sovember 1938, and were recorded 22 Sovember 
1958 in Book 81, page 400, public registry of Montgomery County; 
(e) $420.00 due George R. Keller, Inc., on a note dated 23 February 
1959 secured by a conditioi~al sales contract on a Chandler-Price paper 
cutter; (f)  s50G.09 balance due Russell Ernest Baum, Inc. on a note 
originally for $1,685.00 secured by a conditional sales contract on a 
Baum folder, which instruments are dated 10 December 1956, and 
were recorded 15 December 1936 in Book 2-64, page 84, public regis- 
t ry  of Montgomery County (in another place in the receiver's report 
the amount due Baum is stated as $442.00, plus interest) ; (g) $684.40 
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balance due Davidson Corporation on a note secured by a chattel 
mortgage on a Davicleon Offset Press dated 12 February 1937, and 
recorded 21 February 1957 in Book Z-66, page 91, public registry of 
Alontgonlery County. 

2. The receiver allowed all of these seven claims amounting t o  
$19,989.14 a s  secured and preferred cl:~ims to  the  estent  of the  se- 
curity held, and a s  a general claim for any deficiency. 

3. On 13 Sovember  1961 A1 Lincoln Buick-Chevrolet, I~Ic . ,  Troy,  
hTorth Carolina, filed a claim wit!l the receiver in the amount of 
$33.50 for storage of a n  Ope1 station n-agon. The receiver allo~ved this 
a s  a secured and preferred claim to  the extent of the  security held, 
and as  a general claim for any deficiency. 

4. J. N. Rawleigh Company, North Carolina, hereafter called 
Rawleigh, is engaged in the  business of factoring accounts receivable. 
A copy of thc  factoring agreement entered into between Rawleigh and 
Premo 6t King, Inc. on 15  November 19GO is set forth on more than  ten 
pages of the  Record. The  receiver in his report t o  the court a s  to  the  
allowance of claims datcd 10 January  1962 states, Rawleigh "has a 
factor's lien filed on the  4th day  of April, 19G1, and filed in Book 100 
a t  page 96, Alontgomery County Registry, against certain account2 
owing to  Premo & King, Inc . ;  t h a t  your Receiver has on hand certain 
funds which have been collected by  him on accounts factored, and t h a t  
the  J. N. Rawleigh Company has a rwerve account which is o~ving to  
Premo 8: King, Inc.;  t h a t  some of these accounts still remain unpaid 
and upon final settlement, proper adjustments will be made with J.  
S'. Rawleigh Company and Premo & Icing, Inc." Follorving this report 
of the receiver, Rawleigh on 30 April 1962 filed in the  cause a petition 
t o  the court in substance as follows: The factoring agreement entered 
into between i t  and Premo 6t King. In(.. on 15 Sovenlber 1960 is at-  
tached to i ts  petition, and made a par t  thereof, and sets forth the  
terms under ~ h i c h  accounts receivable of P r e n ~ o  8: Icing, Inc. were 
factored by it ~ v i t h  Rawleigh. On all accounts assigned to and factored 
with Rawleigh by Premo & King, Inc. ,  actual notice of the avignment  
was given on the  face of the original inroice to  the account debtor, and 
in addition said Prcino & King, Inc., executed a notice of assignment, 
which is recorded in Book 100 a t  p lge  96 of the public registry of 
-1Iontgoinery County. After the  execution of the factoring agreement, 
Premo k Icing. Inc. assigned numerous of its accounts receivable to 
Rawlcig!~, in accordfince with the terms of the  factoring agreement, for 
Wllicll Prcmo & Ring, Inc. m s  paid by Rnrvlcigh a full con~idcration 
as provided for in said factoring agreement. Then there  follow^ n lk t  
of 2 1  specifically named accounts receivable assigned to Ranleigli 
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by Premo 6: IGng, Inc. in t8he total ainount of $1,613.12. The petitioner 
is informed, believes and therefore alleges that  these specifically 
named accounts receivable have been collected in full by the receiver 
and the funds are being held by him, although these funds of Q1,613.12, 
pursuant to paragraph First h I  of the factoring agreement and pur- 
suant to G.S. 44-77 e t  seq., and specifically G.S. 44-84 (2)  ( a ) ,  are 
the property of the petitioner and should be turned over to it. Inas- 
much as the receiver is holding, according to his report, funds belonging 
to the petitioner in the ainount of $1,613.12, and the petitioner is 
holding funds belonging to Premo & King, Inc. in the sum of S1,113.'79, 
the receiver is holding funds in the net amount of $499.33 which be- 
long to petitioner. 

The receiver in his report and application to make disbursements 
and distributions addressed to the court dated 2 &lay 1962 reported: 
"That your Receiver has in his hands the sun1 of $1,609.64, being tile 
sums he has collected on accounts, less bank charges of 80$, from ac- 
counts which he is informed and believes were factored by Premo & 
King, Inc., with J. N. R a ~ l e i g h  Conipany, Exhibit 'A' attached hereto 
includes the sum of $531.32 as  an  asset and as money available for 
distribution, being a prorated charge against said sum of $1,609.64 for 
costs and expenses of administration. Tha t  the J. N. Rawleigh Coni- 
pany is holding the sum of $1,243.23 as a reserve which is due the Re- 
ceiver, and said sum has been included in Exhibit ',4' as an asset and 
money available for distribution and disbursen~ent." 

5. The receiver allowed common unsecured claims against the 
insolvent corporation in the amount of $45,668.48. 

6. The receiver reported to the court that  the total amount re- 
ceived by him from the liquidation of the assets of the insolvent corpo- 
ration amounted to $29,900.88, and came from the following sales and 
collections : 

(1) Sale of certain articles of machinery used in the business 
of the insolvent corporation for $8,000.50. There was a chattel mort- 
gage on this property securing an  indebtedness of the insolvent corpo- 
ration to  the Bank of Montgomery in the  amount of $6,749.91, as set 
forth above. 

(2)  Sale of certain printing equipment used in the business of 
the insolvent corporation for $2,900.00. There was a chattel mortgage 
on this property securing an indebtedness of the inso l~en t  corporation 
to  the Bank of Montgomery in the amount of $1,548.07, as set forth 
above. 

(3) Sale under a deed of trust  of a lot and building in the 
town of Troy for $10,200.00. This deed of trust secured an indebtedness 
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of the insolvent corporation to Peoples Mutual Building and Loan As- 
sociation, Mt.  Gilead, North Carolina, for $9,940.84, as  set forth above. 

(4) Sale of an Ope1 station wagon for $335.00. There mas a 
conditional sales contract on this property securing an indebtedness 
of the insolvent corporation t o  General Motors Acceptance Corporation 
in the sum of $139.83, as set forth above. 

( 5 )  Sale of a Chandler-Price paper cutter for $1,750.00. There 
was a conditional sales contract on this property securing an indebted- 
ness of tlie insolvent corporation to George R. Keller, Inc, in tlie 
amount of $420.00, as set forth above. 

(6) Sale of a Baum folder for $325.00. There was a conditional 
sales contract on this property securing an indebtedness to  Russell 
Ernest Baum in the amount of $506.09, as  set forth above. 

(7) Sale of a Davidson Offset Press for $2,045.00. There was 
a chattel mortgage on this property securing an indebtedness of the 
insolvent corporation to Davidson Corporation in the sum of $684.40, 
as set forth above. 

(8) Sale of unencumbered personal property of the insolvent 
corporation for $3,171.81. 

(9) Collections from the insolvent corporation's accounts re- 
ceivable in the sum of $973.57-this does not include any accounts re- 
ceivable set forth in the petition of Ilawleigh to the court, and does 
not include the sum of $1,609.64 which the receiver, in his report of 
2 M a y  1962, states he has collected on accounts receivable which were 
factored by Premo & King, Inc. with Kawleigh. 

7. The  receiver reported tha t  the lotal costs of the administration 
of the receivership paid by him amounted to  $7,553.25. This is itemized 
in his report a s  follo~vs: Costs of conserving and sales of personal 
property, $1,137.69; personal and real property taxes in the amount of 
$800.56 paid to  Montgomery County and to the town of Troy;  paid to 
Lee Houston, accountant, $615.00; paid to  receiver for his services, 
$1,000.00; paid to Charles H. Dorsett, attorney for receiver, $3,750.00; 
court costs and estimate of future expenses for postage and clerical 
help, $250.00. 

8. The receiver's report shows tha t  out of tlie $29,900.88 collected 
by him from the liquidation of the a~ssets of the insolvent corporation 
he has paid the costs of administration of the receivership amounting 
to  $7,553.25, leaving for distribution on the secured and preferred 
claims the sum of $22,347.63. 

9. The rec3eiver reported tha t  the Peoples Mutual Building and 
Loan Association should bear $1,053.34 of the total costs of the ad- 



N.C.] SPRING T E R M ,  1963. 707 

ministration of the receivership amounting to $7,553.25, by reason 
of the fact that out of the $10,200.00 received by him from the sale 
of the lot and building owned by the insolvent corporation, on which 
there was a deed of trust in favor of the Peoples Mutual Building and 
Loan Association, he paid ad va lorem taxes on this realty due hIont- 
gomery County for the years 1960 and 1961 in the amount of 6292.81, 
and paid ad valorenz taxes due the town of Troy for the year 1961 in 
the amount of $151.97; paid insurance on this building in the sum of 
$98.56; and paid 570 on the sales price, to-wit, $510.00, to himself for 
fees, cost and commission for foreclosure of the said deed of t r u s t  
making total payments of $1,053.34. Wlicreupon, the receiver recom- 
mended tha t  the court approve paymcnt to the Building and Loan 
Association of $9,146.66 ($10,200.00 less $1,053.34) out of the sales 
price of $10,200.00 on the secured and preferred claim allowed by him 
of the Building and Loan Association for $9,94034. Kote: The re- 
ceiver's report shows that real property taxes in the exact amount set 
forth above in this paragraph were paid by the receiver and charged as 
part  of the costs of administration of the receivership. His report is 
not clear, but this seems to be a double charge. 

10. The receiver's report deducts from the total amount of assets 
received by the receiver from the liquidation of the assets of the in- 
solvent corporation amounting to $29.900.88, the amount of $10,200.00 
derived from the sale of the building and lot, which leaves the amount 
of $19,700.88 in the hands of the receiver. The report deducts from the 
total cost of administration of the receivership amounting to $7,553.23, 
the amount of $1,053.34, the cost of administration to be borne by 
Peoples Mutual Building and Loan Association, which leaves a bal- 
ance of 56,499.91. The receiver reports tha t  this $6,499.91 of expense 
is to be borne by the $19,700.00 in his hands, which equals 32.992%. 

11. The receiver deducted from the $8,000.50 received by him from 
the sales of certain articles of machinery belonging to the insolvent 
corporation, and upon which there was a chattel mortgage securing 
an indebtedness of the insolvent corporation to the Bank of Alont- 
gomery in the amount of $6,749.91, as set forth above, the pro rata 
share of the cost of administration of the receivership amounting to 
$2,639.52. This leaves an  amount of 85,360.98, which he recommends 
should be paid on the allowed preferred and secured claim of the Bank 
of Montgomery in the amount of 36,749.91. 

12. The receiver deducted from the $2,900.00 received by him from 
the sale of certain printing equipment belonging to the insolvent corpo- 
ration, and upon which there was a chattel mortgage securing an in- 
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debtedness of the insolvent corporation to  the Bank of lCIontgomery in 
the amount of $1,548.07, as set forth above, the pro rata s1i:~re of the 
cost of the administration of the receivership amounting to $956.77. 
From the balance of the proceeds of the sale, the receiver recoinmends 
tha t  $1,548.07 be paid to the Bank of Alontgomery on its secured 
claim, and in his report he carries the balance of $395.16 to the surplus 
account. 

13. The receiver deducted from the $335.00 received by him from 
the sale of tlie Ope1 station wagon bclonging to the insolvent corpo- 
ration, and upon which there was a conditional sales contract securing 
an  indebtedness to Gencral Motors .Icceptance Corporation in the 
amount of $139.83, as  set forth above. tlie pro rata share of tlie cost 
of administ~ation of the receivership :mounting to $110.52. From 
the balance of the proceeds of sale, he recommends tha t  the secured 
claim of the General &lotors Acceptance Corporation in the amount of 
$139.83 be paid, and the balance amounting to $84.65 he carries to 
the surplus account. 

14. The receiver deducted from the $1,750.00 received by him from 
the sale of a Chandler-Price paper cutter belonging to  the insolvent 
corporation, and upon which there was a conditional sales contract 
securing an  indebtedness to George R. Keller, Inc. in the amount of 
$420.00, as set forth above, the pro rata share of the cost of ad- 
ministration of the receivership amounting t o  $577.36. From t.he bal- 
ance of the proceeds of the sale, he recommends tha t  the secured 
claim of George R. Keller, Inc., in the amount of $420.00 be paid, and 
the balance amounting to $752.64 he carries t o  the surplus account. 

15. The receiver deducted from the $525.00 received by him from 
the sale of a Baum folder belonging to the insolvent corporation, and 
upon which there was a conditional sales contract securing an indebt- 
edness t o  Russell Ernest Baum, Inc. in the amount of $506.09, as  set  
forth above, the pro rata share of the cost of administration of the re- 
ceivership amounting to $173.21. The balance of $351.79 he recom- 
mends should be paid to  Russell Ernest Baum, Inc. on its secured claim 
for $506.09. 

16. The receiver deducted from the $2,045.00 received by him from 
the sale of a Davidson Offset Press belonging to  the insolvent corpo- 
ration, and upon which there was a conditional sales contract securing 
an  indebtedness to  Davidson Corporation in the  amount of $684.40, 
as set forth above, the pro rata share of tahe cost of the  administration 
of the receivership amounting to  $674.69. From the balance of the 
proceeds of the sale, he recommends tha t  the secured claim of the 
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Davidson Corporation in the amount of 8684.40 be paid, and the bal- 
ance amounting to 8685.91 he carries to the surplus account. 

17. The receiver's report sliows tha t  after his recommendation for 
the payment of the a l lomd secured and preferred claims above set 
forth, and after charging the proceeds derived from the sales of the 
secured property with a pro rata share of the total expenses of the ad- 
ministration of the receivership, as above set forth, he had left in his 
hands from the proceeds of the sales of the encumbered property a 
surplus of 51,918.36, Adding to this $1.918.36 the sum of $3.171.81 re- 
ceived by him from the sales of unencumbered personal property, and 
also adding the sum of $973.57 received by him from collections of the 
insolvent corporation's accounts receivable which accounts receivable 
were not factored with Rawleigh, as above qet forth, his report slion7s 
he had the sum of $6,063.74 for distribution to other preferred 
creditors of the insolvent corporation. From this $6,063.74 his report 
shows he deducted as a pro rata part  of the total cost of the adminis- 
tration of the receivership the sum of $1,367.64, thus leaving $4,696.10. 
I n  his report he adds to this $4,696.10 the sum of $1,243.23, which he 
reports is the amount due from Rawleigh on reserve, and aIso adds the 
sum of $531.32, which he reports as  "additional funds prorated ancl 
charged to  J. N. Rawleigh Company on collection of $1,610.44," thus 
reporting as the total amount in his hands for distribution to other 
preferred creditors the amount of $6,470.65. His  report shows tha t  
from this amount of $6,470.65 the following payments should be made: 
(1) District Director of Internal Revenue, Greensboro, S. C., for 
federal taxes, $4,672.47; (2) S o r t h  Carolina Departn~ent  of Revenue 
for State taxes, $262.89; (3) h'orth Carolina Employment Security 
Comnlission for all unemployment taxes, $156.64-a total of $5,092.00. 
The receiver deducts this amount from $6,470.63, wliich leaves 
$1,378.65, according to his report for other priority creditors. His re- 
port shows tha t  from this $1,378.63 there is due for wages $1,326.97, 
leaving for postage and clerical aid $31.68. 

18. On 3 M a y  1962 the receiver filed an addendum to his report of 
2 M a y  1962 in substance as follows: He  inadvertently omitted the sum 
of $450.00 paid to Karl H .  Vonebeinstein on 26 October 1961 for 
cleaning, listing and inventorying machinery, assisting in advertising, 
contacting prospective purchasers, and other general duties, as an 
item of cost of conserving and sales of property paid. This sum will 
reduce the amount $1,378.65 as  shown on his report of 2 M a y  1962 
as  amount available for payment to other priority creditors to the sum 
of $928.65, and tha t  he distributed this $928.65 a s  wages to nine 
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specifically named persons, which leaves no balance on hand for pay- 
ment to other priority creditors. 

19. The receiver in his report states he calculated and included in 
the total amount of the claims of secured creditors interest on the 
amounts due on the claims to 11 August 1961, tlie date of tlie re- 
ceivership, but not later. 

To  the receiver's report exceptions w r e  filed by the Bank of Mont- 
gomery and by Rawleigh. These exceptions are in the Record. 

The report of the receiver and tlhe exceptions filed thereto came on 
to be heard by Judge Olive. His judgment recites tha t  exceptions to 
the receiver's report were also filed by the District Director of Internal 
Revenue, by Russell Ernest Baum, by the Davidson Corporation, and 
the Peoples Mutual Building and Loan -4ssociation, but these ex- 
ceptions are not in the Record. 

Judge Olive found as a fact and as  a matter of lam the following 
(the numbering of paragraphs is ours) : 

1. "That t'he Receiver's item of costs of administration land costs 
of conserving and sales of property, together with the Receiver's fee, 
attorney's fee, and accountant's fee, were all necessary to the Re- 
ceivership and the same are hereby in all respects approved and con- 
firmed." 

2. "That the actions and proceedings of the said Receiver are cor- 
rect and according to law and tha t  the priority and the preference in 
payment of claims appearing in the Report of the Receiver and Appli- 
cation t o  make Disbursements and Distributions and for Discharge, 
are according to law and the same is (sic) hereby ratified and con- 
firmed, except as  hereinafter provided.'' 

3. "That the pro rata charge assessed by the Receiver against 
the various claims of preferred creditors for costs of administration is 
fair and equitable to each creditor and is hereby approved and con- 
firmed, except that  i t  is ordered tha t  the claim of the Federal Govern- 
ment and the claim of the State of Xorth Carolina for taxes shall bear 
their proportionate share of said costs of administration, and the same 
shall not include any penalty or interest." 

4. "That within ten (10) days, J. N. Ramleigh Company is hereby 
ordered and directed to  deliver to David H. Armstrong, Receiver, 
the sum of $531.32, representing its proportionate share of the costs 
of administration in connection with the collection of $1,610.44, and 
J,  hi. Rawleigh Company is further ordered and directed to deliver to  
David H. Armstrong, Receiver, the sun1 of $1,243.23, representing a 
reserve fund held by said corporation." 
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5 .  "Upon receipt of said sums from J .  N.  Rawleigh Company, the 
Receircr is directed to deliver to J .  K. Rawleigh Company the sum 
of $1,610.44, representing the collection of factored accounts ownctl by 
J. N. Rawleigh Company." 

6. "Tliat the claim for wages reported hy the Receiver are (sic) 
approved and confirn~ed, but it is hereby ordered tha t  said wages and 
the amount thereof shall be subject to such deductions as are necessary 
for social security, ~ ~ i t h h o l d i n g  tax, and any other legal deductions, 
and shall bear their pro rata share of the costs of administration." 

Whereupon, Judge Olive adjudged and decreed tha t  the actions and 
proceedings of the receiver are correct and according to law and the 
same are in all respects ratified, approved and confirmed, and the re- 
ceiver is hereby ordered and directed to comply with the directions 
and orders of the court hereinabove set forth. 

From the judgment, the Bank of illontgomery and Rawleigh ap- 
pealed to the Supreme Court. The other creditors did not appeal. 

X. H.  McCall, Jr . ,  for appellant Bunk of Montgomery. 
Cruige, Brawley, Lucas & Hendrix and Hamilton C. Horton, Jr . ,  for 

appellant J .  iV. Rawleigh Company, S o r t h  Carolina. 
Charles H. Dorsett for appellee David H. A~mstrong, Receiver. 

APPEAL BY T H E  BANK OF MONTGOMERY 

PARKER, J. The Bank of Montgomery assigns as  error Judge Olive's 
finding as  a fact and as  a matter of "that the Receiver's item of 
costs of administration and costs of conserving and sales of property, 
together with the Receiver's fee, attorney's fee, and accountant's fee, 
were all necessary to the Receivership and the same are hereby in all 
respects approved and confirn~ed." 

The allowance of the costs of administration of a receivership of an 
insolvent corporation made by a court affects a substantial right of the 
creditors, in tha t  i t  disposes of a part  of the assets of the insolvent 
corporation, and is a reduction to that  extent of the amounts to w11ic.h 
the creditors are entitled under their claims against it. G.S. 1-507.9; 
Bank v. Bank, 126 N.C. 531, 36 S.E. 39. 

Costs of administration of a receivership include, inter alia, such 
items as  the following: 1. Court costs in proceedings relating to the 
receivership ; 2. Compensation for the receiver; 3. Reasonable and 
proper compensation for the receiver's attorney for services which 
require legal knowledge and skill, and which were rendered to the re- 
ceiver for the benefit of the receivership; 4. Costs of conserving prop- 
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erty in receivership; 5. Costs of sales of property in receivership; 6. 
Prenliunls for fire insurance on property in receivership; 7. Book- 
keeping, clerical, and accounting expmse and postage in connection 
with tlie administration of the rcceivwsliip; 8. Payment of all taxes 
on property, real or personal, in the possession of tlie receiver which 
fall due during the time he is in possession as receiver, or which have 
accrued upon tlie property in his possession prior to his appointment. 
Surety Corp. v. Sharpe, 236 K.C. 33, 72 S.E. 2d 109; Stagg v .  S issen 
Co., 206 N.C. 285,160 S.E. 658; 73 C.J.S., Receivers, sec. 383, Counsel 
Fees, page 1047; 53 C.J., Receivers, sec. 613, Counsel Fees, page 
377; 75, C.J.S., Receivers, sec. 179, Taxes, page 825. 

Tha t  tlle amount of the allowance by the superior court of at-  
torney's fees is reviewable by this Court is well settled. Hood, Comr. o f  
Banks v. Cheshire, 211 N.C. 103, 139 S.E. 189; In  re Stone, 176 N.C. 
336, 97 S.E. 216. However, the allowance of commissions and counsel 
fees to a receiver by the superior court is prima facie correct, and the 
Supreme Court will not alter or modify the same unless based on the 
wrong principle, or clearly inadequate or excessive. Hood, Comr, of 
Banks  v. Cheshire, supra; Graham v. Carr, 133 N.C. 449, 43 S.E. 847. 

This is said in 75 C.J.S., Receirers, sec. 384, a ,  page 1049: 

"The trial court fixes the compensation, if any, to be allowed for 
the services of an attorney for a receiver. Khi le  the court is vested 
with discretion in the matter, and its action is presunlptively 
correct, nevertheless its discretion must be properly exercised and 
not abused, and the matter is discretionary only in the sense tha t  
there are no fixed rules for determining the proper amount, and 
not in the sense tha t  the court is a t  liberty to award more than 
fair and reasonable compensation, nor less than such compen- 
sation. Bills for counsel fees should be carefully scrutinized by 
the court or chancellor, and not allowed as  a matter of course. 
The allowance must rest on facts showing actual benefits, il cer- 
tain esprit de corps anlong attorneys which prevents them from 
interposing objections to the allowance of fees may make i t  some- 
what awkward for the court to determine applications for the 
allowance of fees in receivership cases." 

The receiver's report shows, as set forth above, that  the total amount 
received by him from the liquidation of +,he assets of the insolvent 
corporation amounted to $29.900.88, and $10.200.00 of this amount 
was received by the receiver from tlie foreclosure of a deed of trust on 
a lot and building in favor of Peoples Mutual Building and Loan As- 
sociation. This does not include the sum of $1,609.64 which, in his 
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report of 2 M a y  1962, he states he has collected on accounts receivable 
factored by the insolvent corporation with Rawleigh. I n  his report of 
2 May 1962 he asked the court to approve costs of administration of 
the receivership amounting to $7,333.25. I n  an addendum to this re- 
port dated 3 May 1962 he listed an additional cost of administration 
in the sum of $450.00. The total costs of the administration of the re- 
ceivership approved by Judge Olive amounted to $8,003.25, which is 
more than 26% of the total amount received by the receiver from the 
liquidation of the assets of the insolvent corporation, excluding the sum 
of $1,609.6$ collected on accounts receivable factored by the insolvent 
corporation TT-ith Rawleigh. The $8,003.25 of administration costs 
are itemized in the receiver's report a s  follows: 1. Costs of conserv- 
ing and sales of personal property, $1,137.69, and included in the costs 
of said sales of property of the receivership is the amount of $91.97 
for long distance telephone calls by counsel for the receiver; 2. Per- 
sonal and real property taxes in the amount of $800.56; 3. Paid to 
Lee Houston, accountant, $615.00; 4. Paid to receiver for his services, 
$1.000.00; 5. Paid to Charles H. Dorsett, attorney for receiver, 
$3,750.00; 6. Court costs and estimate of future expenses for postage 
and clerical help, $230.00; 7. Paid to Karl H. Vonebeinstein for 
services rendered to receivership, $430.00. In  addition, the receiver 
receives under Judge Olive's order $310.00 for the foreclosure of the 
deed of trust above set forth. 

The only evidence in the Record before us as to the services rendered 
by his attorney is set forth in his report of 2 M a y  1962 as  follows: 

"9. Tha t  your Receiver further reports to the Court tha t  the 
administration of this Receivership has consisted of numerous 
sales and resales necessarily involving the contacting of many 
prospective purchasers and the showing of the property to the 
same a t  all hours of t'he day and night, and the accounting and 
bookkeeping connected therewith has been most involved, com- 
plicated and time consuming; that  most of the work in connection 
with the foregoing has been performed by Charles H. Dorsett, a t -  
torney; tha t  under the provisions of G.S. 1-507.9, your Receiver 
would be entitled to a 5% commission upon receipts and disburse- 
ments, which would amount to $2,990.00; that your Receiver re- 
spectfully requests the Court tha t  a balance of the fees to which 
t,he Receiver would be entitled to over $1.000.00 be applied against 
the fees to Charles H. Dorsett, Attorney." 

It is to be noted tha t  G.S. 1-507.9 does not state tha t  the receiver 
is entitled to a five per cent commission upon receipts and disburse- 
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ments, but reads in part  as follows, "the court shall allow a reasonable 
compensation to  the receiver for his services, not to exceed five per 
cent upon receipts and disbursements." (Emphasis supplied.) 

The contacting of purchasers, the showing of property for sale, the  
sales and resales of property, and the accounting and bookkeeping in 
respect t o  the administration of the  receivership required no legal 
knowledge and skill, and are the performance of ordinary duties, 
which may and should be performed by the receiver himself, and are 
not the subject of an  allowance of counsel fees. Henry v. Henry, 103 
Ala. 582, 15 So. 916; Saulsbziry v. Lady Ensley Coal, Iron &. Railroad 
Co., 110 Ala. 585, 20 So. 72, where the Court held a receiver is not 
entitled to allowance for the services of an attorney in hunting up and 
taking into possession the property belonging to the estate, since i t  is 
the  personal duty of the receiver to look after such matters; Deputy 
v ,  Delmar Lumber Mfg. Co., 10 Del. Ch. 101, 85 A. 669; Olson v. 
State Bank, 72 Minn. 320, 73 N.W. 378; C'onover v. West Jersey 
Mortgage Co., 96 N.J. Eq. 441, 126 A. 855; Society for Relief of 
Destitute Children v. McDaniel, 148 N.Y.S. 951; Elsesser v. Pfleging, 
254 App. Div. 753, 4 N.Y.S. 2d 275; Wilkinson v. Washington Trust 
Co., 102 F. 28; 75 C.J.S., Receivers, sec. 383, Counsel Fees, b, page 
1048. The receiver states accounting and bookkeeping in respect to the 
receivership was most involved, and recommended, and Judge Olive 
confirmed, a payment to Lee Houston, an accountant, of $615.00 for 
his services rendered to the receivership. 

I n  Conover ZJ. West Jersey Mortgtrge Co., supra, the Court said: 
"And while a receiver should be allowed reasonable counsel fees for 
legal services rendered necessary in the discharge of his duties, he will 
not be allowed fees paid to counsel for services which are the ordinary 
duties he is presumed to know how to perform." I n  Olson v. State 
Bank, supra, the Court said: "And, when employing counsel, the re- 
ceiver must also remember tha t  i t  is his duty to perform such duties as 
any ordinarily competent businessman is presumed to be capable of 
performing. These are his duties, and he is paid therefor. It is only 
for services requiring special legal skill tha t  he will be allowed counsel 
fees." 

I n  Wilkinson v. Washington Trust Co., supra, the Court said: 

"There was no error in the order of the court striking out the 
$730 paid by the appellant for the services of attorneys in pre- 
paring and presenting his reports as  receiver and master. It is 
one of the indispensable personal duties of a receiver and of a 
master to make a report of his acts, and of his receipts and dis- 
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bursements, to  the court which appoints him. If he is incapable of 
keeping accounts and of reporting his receipts and disbursements, 
he ought not t o  accept the appointment. But if he does accept it, 
and his reports, like those in hand, i n v o l ~ e  nothing more than a 
simple narrative of his acts, and an account of his receipts 
and disbursements, he cannot be permitted to  receive compensation 
for the discharge of these, his personal duties as  receiver, and t o  
charge the trust with moneys expended by him to hire others to  
discharge them for him. Such allowances would pay twice for the 
same services. I n  ordinary cases the making and presentation to  
the court of reports of the acts, receipts, and disbursements of re- 
ceivers and masters is one of their indispensable duties. The 
compensation allowed them as receivers or masters pays theni for 
this service, and they cannot be allowed disbursements which 
they may have made to hire attorneys or others to  discharge 
these duties for them, because such allowances would effect two 
payments for the same service, and because cestuis que trustent 
are always entitled to a report of the doings of their trustee, with 
out expense or charge to them." 

There is nothing in the Record before us to indicate there mas any 
litigation or dispute in respect to  the collection of the assets of the re- 
ceivership, or anything to show the amount of professional time neces- 
sarily required for the services of the receiver's counsel, or the extent 
or value of his legal services rendered to  the receiver. 

As said by Chief Judge Boyd in Friedenwald v. Burke, 122 Md. 156, 
164, 89 A. 424, 427: 

"One of the most delicate duties courts are called upon to per- 
form is tha t  of fixing the amount of compensation of attorneys in 
cases in which they are entitled to be paid out of an estate or fund 
before the court. It would be difficult to  lay down a general rule, 
to be followed in all cases where such compensation is to  be al- 
lowed, beyond saying that  i t  must be reasonable and fair." 

We are confident t h a t  the counsel for the receiver performed his 
professional services in the receivership ably and well, but consider- 
ing all the pertinent facts and circumstances, the moderate amount of 
the assets derived from the liquidation of the assets of the insolvent 
corporation, and its complete insolvency with nothing to be paid to  the 
unsecured creditors, and not enough apparently to  pay the preferred 
creditors in full, i t  is our opinion, and we so hold, tha t  the allowance 
by Judge Olive of 993,750.00 a s  counsel fees t o  the receiver's attorney 
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is clearly excessive, and we feel i t  our duty to reduce the sum allowed 
to receiver's counsel to $1,000.00. This reduction is in accord with 
former decisions of this Court: Bank v. Bank, supra, where i t  was held 
tha t  there was error in tha t  par t  of the court's order allowing commis- 
sions in the amount of $2,350.00 because they were clearly excessive, 
and the amount was reduced; I n  re Stone, supra, where services render- 
ed by a lawyer to an  infant were reduced from $1,000.00 to  $500.00; 
Outland v. Outland, 118 N.C. 138, 23 S.E. 972, where this Court held 
that  an  allowance of $200.00 as an  attorney's fee in an action by the 
nest friend of an idiot to have land charged with his support sold 
declared subject to  the lien, etc., is excessive and reduced the fee to  
$100.00; Moore v. Shields, 69 N.C. 50, where an attorney's fee paid by 
a guardian was held excessive and reduced to $25.00. See also Richard- 
son v. Tyson, 110 Wis. 572; Smith v. Smith, 69 Ill. 308, wliere an at-  
torney's fee of $3,500.00 was reduced to $1,000.00. 

The par t  of Judge Olive's judgnient approving and confirming 
the receiver's report in respect to the costs of the administration of 
the  receivership is affirmed, with the exception tha t  the fees allowed 
counsel for the receiver are reduced from $3,750.00 to $1,000.00, and 
with the further exception tha t  the superior court shall investigate and 
determine whether or not the receiver's report shows there has been 
a double charge in the costs of administration of the receivership of 
taxes paid by the receiver to RIontgon~erp County and tlie town of 
Troy-a matter not clear from the Record before us. 

The  Bank of Montgomery further assigns as error tha t  Judge Olive 
approved the report of the receiver to the effect tha t  i t  was entitled 
to interest on its claims against the insolvent corporation only to  the 
date of the appointment of the receiver. 

When the Bank of JIontgomery took the two above-mentioned 
chattel mortgages from Prenio 6: King, Inc. in May 1958 and in De- 
cember 1960, prior to  the date of the appointment of the receiver on 
11 August 1961, which chattel mortgages secured the two debts of 
Premo & King, Inc, to  tlie Bank of Montgomery by a specific lien on 
specific property, and caused these chattel mortgages to  be registered 
in the public registry of Montgomery County, the county in which its 
debtor resided and had its principal place of business, i t  acquired 
property rights in the personal property specified in and covered by 
the chattel mortgages. G.S. 47-20; Surety Corp. v. Sharpe, supra; 
Odom v. Clark, 146 N.C. 544, 60 S.E. 513. I n  the very nature of things, 
the receiver took the property of Preino & King, Inc., subject to the 
lien of these two chattel mortgages, which existed a t  the time of his 
appointment. Slurety Corp, v. Sharpe, supra; Vanderwal v. Dairy Co , 
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200 N.C. 314, 156 S.E. 512; Acceptance C'orp. v. Mayberry ,  195 9 .C.  
508, 142 S.E. 767. 

The liens of these chattel mortgages constituted valuable property 
rights of the  Bank of Montgomery, and this became "trebly true," 
when Premo & King, Inc. was placed in receivership. '(A primary 
purpose for the receivership of an insolvent private concern owing no 
duty t o  the public is the preservation of the rights of lien creditors 
as they exist a t  the time of the appointment of the receiver." Surety 
Corp. v. Sharpe, supra. 

It seeins clear from the Record tha t  the insolvent corporation was 
indebted to the Bank of AIontgomery on interest-bearing obligations. 
The receiver in his report states he calculated and included in the 
total amount of the claims of secured creditors interest on the aniounts 
due on the claims to 11 August 1961, the date of the receivership, but 
not later. The receiver allowed one claim of the Bank of Montgomery 
for $6,749.91-this included interest to 11 -August 1961. The pledged 
property securing this loan was sold by the receiver for $8,000.50, 
thereby resulting in a surplus of $1,230.59 over the allowed claim, with 
interest to 11 August 1961. The receiver allowed the other claim of 
the Bank of RIontgomery for $1,548.07-this included interest to 11 
August 1961. The pledged property securing this loan was sold hy 
the receiver for $2.900.00, thereby resulting in a surplus of $1,331.93 
over the allowed claim, with interest to 11 August 1961. It is manifest 
tha t  the security given by Premo 6t King. Inc. to  the Bank of Mont- 
gomery was given to secure the payment of interest a s  well as principal 
of its debts to  the Bank of Ytontgomery. 

This Court said in Moore v. R.R.,  173 N.C. 726, 92 S.E. 361: "Under 
the law of this State the appointment of a receiver for a corporation 
does not have the eflect eo instanti  to stop the interest upon all of its 
interest-bearing obligations." This Court in the Moore case held that  
the appointment of a receiver for a railroad company did not stop the 
running of interest on clainw for labor and material furnished in the 
construction of the road, which were a lien on the property and en- 
titled to  a preference over other indebtedness. This Court f o l l o ~ ~ e d  the 
decision in American Iron & S .  M f g .  Co. v. Seaboard A.L.R. Co., 233 
U.S. 261, 58 L. Ed. 949, and quoted from i t  as follows: "For, mani- 
festly, the law does not contemplate tha t  either the debtor or the 
trustees can, by securing the appointment of a receiver, stop the run- 
ning of interest on claims of the highest dignity." 

The order appointing the permanent receiver enjoined all persons, 
firms, and corporations "from selling under foreclosure of any inort- 
gage or deed of trust any real estate or personal property which 
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constitutes a part  of the property and assets of the said defendant 
corporation, whether executed by said corporation or assumed by i t  
in the purchase of property, except by permission first obtained from 
this Court." The receiver cared for and sold property for $8,000.50 
upon which there was a chattel mortgage to  secure an indebtedness of 
the insolvent corporation to the Bank of llontgomery in the amount 
of $6,749.91-this includes interest to the date of the appointment of 
tlie receiver. After deducting from the sale price of $8,000.50 the Bank 
of Montgomery's fair pro rata share of the costs and expenses of the 
administration of the receivership as modified above (G.S. 1-507.9; 
Wood v. Woodbury R. Pace, Inc., 217 N.C. 356, 8 S.E. 2d 240), the 
receiver will pay to  the Bank of hlontgomery $6,749.91, if there is 
enough left for tha t  purpose, or if not enough, what is left; and if 
enough is left to  pay the $6,749.91 in full and then a surplus remains, 
then the receiver will pay to the Bank of Jlontgomery interest on the 
amount of its claim to the date of tlhe order of disbursement, or if 
not enough is left to pay the interest to the date of the order of dis- 
bursement, to pay what part  of i t  can be paid. If interest can be paid on 
the claim of tlie Bank of llontgomery after the appointment of the 
receiver, the interest is to be figured on the amount of the claiin as it 
was allowed before interest was added to the date of the appointment 
of the receiver. I n  other words, no interest is to be paid on interest. 
K O  surplus, if any, from the sale in the amount of $8,000.50 can be 
turned into the general fund of the receivership, unless the a l l o ~ ~ e d  
claim of the Bank of Montgomery can be paid in full, with interest 
on its claiin to the date of the order of disbursement. The same is ap- 
plicable to the sale by the receiver for $2,900.00 of property upon 
which there was the lien of a chattel mortgage in favor of the Bank of 
Montgomery. I n  other words, a secured creditor may collect all of its 
principal and interest a s  fa r  as  his scmrrity sufices. Moore v. R.R., 
supra; American Iron & S. Mfg. Co. v. Seaboard A.L.R. Co., supra; 
Spring Coal Co. v. Iceech, 239 F. 48. L.R.4. 1917D, 1152, and an- 
notation following the case in L.R.A.; Georgia, Florida & Alabama R.  
Co. v. Bankers Trust Co., 170 F. 2d 733; Board of Com'rs of Sweet- 
water County, TVyo. v. Bernardin, 74 F. 2d 809, cert. denied 295 U.S. 
731, 79 L. Ed. 1680; Leach v. Sanborn State Bank, 210 Iowa 613, 231 
N.W. 497, 69 A.L.R. 1206; BancoKentucky Co.'s Receiver v. National 
Bank of Kentucky's Receiver, 281 Ky. 784, 137 S.lJT. 2d 357, 378; 
Netropolitan Life Ins. Co. v. Rickard Gill Co., Texas Civil App., 303 
S.W. 2d 501; 75 C.J.S., Receivers, sec. 270, page 905. It has been gen- 
erally held that  where in the administration of a bankrupt's estate the 
sale of pledged property by the trustee realizes more than enough to 
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satisfy the principal of the secured claim, any surplus from the sale 
of the secured claim should be applied to the satisfaction of after-ac- 
cruing interest on the secured claim before being turned into the gen- 
eral funds of the estate. Anno. 27 A.L.R. 2d 592, where a multitude of 
cases is cited in support of the text. 

The Bank of Montgomery further assigns as error tha t  Judge Olive 
approved the report of the receiver to the effect "that the pro rata 
charge assessed by the Receiver against the various claims of pre- 
ferred creditors for costs of administration is fair and equitable to each 
creditor," with the exception tha t  later on in the judgment the judge 
found as a fact and as a matter of lam "that the claims for wages re- 
ported by the Receiver' * *shall bear their pro rata share of the costs 
of administration." 

This Court said in Wood v. Woodbury  & Page, Inc., supra: "Ordi- 
narily, i t  is the rule with us, when a receivership inures to his benefit, 
to hold tha t  a lienholder should pay a fair share of the administrative 
expenses, where the receiver has managed, cared for and sold the en- 
cumbered property." 

The lot and building upon ~ ~ h i c h  there was the lien of a deed of trust 
in favor of Peoples Mutual Building and Loan Association was sold 
by the receiver for $10,200.00. The receiver fixed as a pro rata charge 
of the costs of the administration of the receivership against this 
amount the sum of $1,053.00-a rate of a little less than 10%-as set 
forth above in detail, and the judge approved it. The receiver realized 
in the liquidation of the remainder of the assets of the insolvent corpo- 
ration $19,700.88-excluding the amount of $1,609.6-1. collected by him 
on accounts factored with Rawleigh. The receiver reports that  he fixcd 
pro rata charges for the costs of the administration of the receivership 
against the $19,700.88 of the assets of the insolvent corporation a t  the 
rate of 32.992%, and the judge confirmed this. Such a difference can- 
not be sustained as  against the Bank of hlontgomery on the Record 
before us. The charges for the sale of the house and lot for $10,200.00 
will be added to the costs of administration as modified in this opinion, 
and then the Bank of hfontgomery mill pay a fair pro rata share of the 
administrative expenses of the receivership, based upon the sum of 
$29,900.88, the total amount received by the receiver from the liqui- 
dation of the assets of the insolvent corporation, with the exception of 
the sum of $1,609.64 which the receiver collected on accounts re- 
ceivable factored with Rawleigh. 

The non-appealing creditors have acquiesced in the order of dis- 
tribution. ''As a general rule, an appellate court will not grant relief 
to  a party who has not appealed or complained of the judgment." 
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Surety Corp. v. Sharpe, supra. See Queen v. Jarrett, 238 N.C. 405, 
128 S.E. 2d 894. However, the reduction in the fee allowed counsel for 
the receiver will necessarily give some relief t o  some of the non-appeal- 
ing preferred creditors. Note, no par t  of the fee allowed the receiver's 
counsel was charged to Peoples l l u t u a l  Building and Loan Sssociation. 

The order of distribution on the appeal of the Bank of Montgomery 
is modified to conform to  this opinion. As thus modified i t  is affirmed. 

APPEAL B Y  J. N. RAWLEIGH COAIP.ZNY, NORTH CARO- 
LINA 

Rawleigh assigns as error the failure of the judge to  pass upon its 
verified petition, and his order tha t  it shall deliver to the receiver 
$531.22, representing its proportionate> share of the costs of the ad- 
ministration of the receivership, and the sum of $1,243.23, repre- 
senting a rcserve fund held by Rawleigh, as a prerequisite to the re- 
ceiver paying to i t  $1,610.44, representing the collection of factored 
accounts owned by Rawleigh. 

The General Assembly of North Carolina enacted an -4SSIGN- 
RIEXT OF ACCOUKTS RECEIVABLE AXD L I E S S  THEREON' 
ACT, ~ ~ l i i c h  is set forth in G.S. 44-77 et  seq. G.S. 44-77, ( 3 ) ,  states 
" 'Assignment' includes an  assignment for value as  security and the 
creation by agreement of a lien on an account." G.S. 44-78 and 44-80 
set forth the means by which the assignee of accounts receivable be- 
comes protected as against others. G.S. 44-80, ( 2 ) ,  reads: "When an as- 
signment becomes protected, i t  shall be deemed to have been fully 
perfected a t  tha t  time, and no bona fide purchaser from the assignor, 
no creditor of any kind of the assignor. and no other assignee or trans- 
feree of the assignor, in any event shall have, or be deemed to have, 
acquired any right in the account so transferred or in the proceeds 
thereof, or in any obligation substituted therefor, superior to the rights 
of the protected assignee therein." G.S. 44-84, (2 ) ,  reads: "The as- 
dgnor  shall hold in trust  for the assignee* * *." 

The case of I n  re Battery King Jinnujacturing Company, Inc., 
240 hT.C. 586, 83 S.E. 2d 490, involved a receivership. I n  tha t  case, 
shortly prior to  the  receivership, the insolvent corporation delivered 
to  Burlington Mills fourteen batteries, and the account receivable 
in the amount of $388.00 representing the delivery was assigned to 
Rawleigh-Rloees, who immediately made payment to the insolvent 
corporation for the account. Upon delivery of the batteries to Burl- 
ington Mills, together with two copies of the invoice, one of which was 
stamped with notice of assignment of the account receivable, the re- 
ceiving clerk for Burlington illills refused to  accept the shipment on 
the ground tha t  i t  contained improper batteries. The returned batteries 
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mere in the possession of the insolvent corporation when the receiver 
was appointed. Later the identical batteries were sold by the receiver 
t o  Burlington Mills for the reduced sum of $364.88. The Court stated: 

"The foregoing facts bring the claim of Rawleigh-LIoses within 
the provisions of the Returned Goods section of the Assignment of 
Accounts Receivable Act, G.S. 44-84, under which the receiver 
mas required to hold in trust for Ral~leigh-Moses the goods ~vhich 
gave rise to  this assigned account receivable. This being so, 
the purchase money received from the sale of the goods was im- 
pressed with a trust in favor of Rawleigh-Moses, and i t  is so 
ordered." 

The petition filed by Rawleigh in the cause states, inter alia, tha t  
on all accounts assigned t o  and factored with Rawleigh by the in- 
solvent corporation actual notice of the assignment was given on the 
face of the original invoice to the account debtor, and in addition 
Premo & King, Inc. executed a notice of assignment, which is re- 
corded in Book 100 a t  page 96 of the public registry of Alontgomery 
County. The petition further states tha t  Ramleigh paid Premo & King, 
Inc, a full consideration for all the accounts receivable assigned to i t  
by P r e ~ n o  & King, Inc. 

The receiver's report in failing to state the facts in respect to the 
accounts receivable factored with Rawleigh, which he collected, and 
the judgment approving the report in respect to Rawleigh, do not give 
us facts sufficient accurately and safely to pass on Ravrleigh's rights. 
Consequently, on Rawleigh's appeal the case will be remanded to the 
superior court tha t  i t  may find with exactitude the facts in respect to 
the accounts receivable factored with Rawleigh, which the receiver 
collected, and then determine Rawleigh's rights according to the 
applicable law. 

On Rawleigh's appeal the case is 
Remanded. 

DAVID R. IVERY v. GLADYS W. IVERY, EXECUTRIX OF THE ESTATE OF 

PAUL I?. IVERT,  AND, GLADYS W. IVERY, ISDIVIDUALLY. 

(Filed 27 February 1963.) 

1. Appeal and  Error 5 51- 
When defendant introduces evidence, only his mo~tion to nonsuit made 

a t  the close of all the evidence is to be considered. 
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2. Wills § 7- 

The word "divorce" is used in G.S. 31-5.4 i n  i ts  general and compre- 
hensive sense, and the statute effects a revocation of all  provisions of a 
will in favor of testator's spouse upon the dissolution of the marriage 
either by absolute divorce or by annulment. 

3. Marriage 9 2; Wills 8 8- 
I t  is not required that  the husband's probated will leaving his property 

to his wife be first set aside in a caveat proceeding in order for the hus- 
band's next of kin to maintain a n  action to have the marriage declared 
void for mental incapacity of the husband to contract the marriage, since 
the provisions of the will in favor of the wife a re  revoked by s~tatute if 
the marriage is annuled. 

4. Marriage 8 2- 
The marriage of a person incapable of contracting for  want of under- 

standing is not void ipso fac to;  but, if and when declared void in  a 
legally constituted action, such marriage is void a b  i n i t i o ;  and such 
marriage may be declared void in a n  action instituted during the life- 
time of the parties to the marriage by a guardian for the alleged in- 
competent, or by such incompetent if and when he should become 
mentally competent to do so. 

8. Same; Abatement a n d  Revival § 14- 

The marriage of a person incapable of contracting for want of under- 
sltanding may not be declared void after the death of either party to 
the marriage mhen the marriage is followed by cohabitation and the birth 
of issue, but mhen there is no issue, such marriage may be declared void 
in  a n  action instituted after the death of the inconlpetent by a person 
or persons whose legal rights depend upon whether the marriage is valid 
or void. G.S. 51-3; G.S. 50-4. 

6. Marriage 2; Insane Persons 8 ?3-- 

The test of mental capacity to contract a marriage is the capacity to 
understand the special nature of the marriage contract and the duties 
and responsibilities which i t  entails, and a n  instruction which, in  effect, 
includes a s  a n  element of mental capacity linowledge of the provisions 
of our statutory law relating to the revocation of a will by marriage and 
relating to the persons who shall succeed to the estate of a n  in~testate, 
must be held for prejudicial error. 

APPEAL by defendant from McC'onnell, Special Judge, January 22, 
1962, Special "A" Civil Term of MECKLENBURG, docketed and argued 
as  No. 250 a t  Fall Term 1962. 

This action was instituted July 28, 1960, to annul and declare void 
ab initio the alleged purported marriage of Paul F. Ivery and Gladys 
W. Ivery. 

Paul  F. Ivery, plaintiff's brother, died July 7, 1960. 
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It was alleged and admitted: (1) that  Paul F. Ivery, on or about 
&fay 12, 1960, "entered into a marriage ceremony with the defendant, 
Gladys ITT. Ivery"; and (2)  that  defendant "is the duly appointed and 
acting Executrix of the Estate of Paul F. Ivery, having been appointed 
as such on or about the 20th day of July,  1960." 

Plaintiff alleged Paul F. Ivery, a t  the time of said marriage cere- 
mony, was mentally incompetent to enter into a marriage contract; 
tha t  defendant had k n o ~ ~ l e d g e  of his mental incompete~cy ; and tha t  
defendant "persuaded and induced . . . Paul F. Ivery to enter Into said 
marriage ceremony with her . . . to get all the property of the .aid Paul 
F. Ivery for herself." Defendant by ansver denied these allegations. 

The marriage ceremony mas performed May 12, 1960, in accordance 
with all legal formalities. 

On May 12, 1960, Paul F. Ivery was living alone. He had lived ~ ~ i t h  
his first wife and with his mothcr. His mother dled in February, 195.9, 
and " (11)is first wife had died a couple of years before." 

Paul F. Ivery had no children. Plaintiff is his nearest blood kin. 
On June 3, 1960, Paul F. Ivery visited the neurosurgeon who had 

removed a tumor from his brain in January, 1957. On June 10, 1960, 
Paul F. Ivery was taken to a hospital where he remained untll his 
death on July 7, 1960. 

Much evidence was offered by plaintiff and by defendant. Tllc testi- 
mony of defcndant's vitnesscs wns in sharp conflict n l th  the te~t imony 
of plaintiff's witnesses. A review of the evidence is unneceszary to an 
understnndlng and the disposition of the crucial questions presented 
by defcndant's appeal. 

The court submitted, and the jury answered, tlle following issue: 
"Did Paul F. Ivery have sufficient mental capacity to enter into a 
marriage contract with Gladys TIT.  Ivery on RIny 12, 1960? ,Inswer: 
No." 

On said verdict, the court entered judgment "that the marriage en- 
tered into between Paul F. Ivery and Gladys IT. Ivery on May 12, 
1960, he and i t  is hereby declared null and v o d ,  and the said nxtrriage 
is hereby dissolved AB INITIO,  and the parties to said marriage cere- 
mony are hereby set free and divorced therefrom as though it had 
never been entered into." 

The court entered a separate order providing that,  pending defend- 
ant's appeal and until otherwise ordered by the court, "the defendant 
is hereby restrained and enjoined from disposmg of the real estate of 
which Paul F. Ivery was seized and possessed and tlle personal proper- 
t y  o ~ n e d  by him, a t  the t m e  of his death, or from attempting or un- 
dertaking t o  do so." 
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Defendant excepted to said judgment and appealed. 

R o b e r t  G. Sanders  a n d  J .  C. S e d b e r r y  f o r  plaintiff appellee. 
B. F. W e l l o n s  and  B r o c k  B a r k l e y  f o r  d e f e n d a n t  appel lant .  

BOBBITT, J. Defendant's Assignments of Error Nos. 1 and 5 are 
based on liis exceptions to  the overruling of his motions for judgment 
of nonsuit. The only motion to be considered is that  made by defendant 
a t  the conclusion of all the evidence. G.S. 1-183; S p a u g h  v .  W i n s t o n -  
S a l e m ,  249 N.C. 194, 105 S.E. 2d 610. 

The evidence, when considered in the light most favorable to plain- 
tiff, was sufficient to support a finding that  Paul F. Ivery, deceased, 
a t  the time of the marriage cereniony on M a y  12, 1960, was mentally 
incapable of contracting a valid marriage. Indeed, defendant does not 
contend otherwise. 

Defendant proffered as  evidence the record of the proceedings be- 
fore the Clerk of the Superior Court of hIecklenburg County showing 
the probate on July 20, 1960, in comnion form, as the last will and 
testament of Paul F. Ivery, deceased, of a paper writing dated M a y  
16, 1960, in which Gladys W. Ivery is named sole beneficiary and sole 
executrix. Plaintiff's objection to the admission of this record mas sus- 
tained and defendant excepted. (Note: Plaintiff's counsel stated that  
no caveat had been filed.) 

Defendant contends plaintiff cannot maintain this action unless 
and until the said will is attacked and set aside in a caveat proceed- 
ing. The proffered evidence as to a probated will of Paul F. Ivery, de- 
ceased, was excluded and therefore not for conqideration in passing 
upon defendant's said motion for judgment of nonsuit. Even so, 
whether the probated will, if admitted, would bar plaintiff's action is 
discussed in the briefs. The respective contentions relate to the proper 
interpretation of the statute (Session Laws 1953, c. 1098, s. 6) now 
codified as G.S. 31-5.4, which provides: 

"$ 31-5.4. Revocation by divorce.-1)issolution of marriage by ab- 
solute divorce after making a will does not revoke the will of any 
testator but i t  revokes all provisions in the will in favor of the testator's 
spouse 60 divorced, including, but not by way of limitation, the a p -  
pointment of such spouse as executor or executrix." 

Defendant contends the quoted statute refers expressly and solely 
to the dissolut ion of a marriage by absolute divorce and is not appli- 
cable where a marriage is annulled. Plaintiff contends the word "di- 
vorce," as  used in the quoted statute, includes the a n n u l m e n t  as well 
a s  the dissolution of a marriage. 
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The technical distinctions between an action for absolute divorce 
and a suit for annulment are well known and need not be restated. 
17 Am. Jur., Divorce and Separation $ 3 ;  27A C.J.S., Divorce 8 1 ;  
Nelson, Divorce and Annulment, Second Edition, Volume 3, $ 31.04; 
Pridgen v. Pridgen, 203 K.C. 533, 166 S.E. 591; Sawyer v. Slack, 196 
N.C. 697, 146 S.E. 864. 

I n  Johnson v. Kincade (1843), 37 N.C. 470, this Court held the 
statute conferring jurisdiction "in all cases of applications for divorce" 
conferred jurisdiction over all matrimonial causes, including "the juris- 
diction to pronounce the nullity of a marriage de facto for want of 
capacity." 

I n  Lea v. Lea, 104 N.C. 603, 10 S.E. 488, the action was "to declare 
a marriage void because of a prior existing marriage on the part  of 
the defendant." The question mas whether the court could award 
alimony pendente lite to the plaintiff under a statute providing for 
the award of alimony pendente lite where a married woman applied 
to  a court for a divorce from "the bonds of matrimony or from bed and 
board." It was held the vord "divorce" was used in a general and com- 
prehensive sense and included an action for the annulment of a mar- 
riage. Hence, the award of alimony pendente hte mas upheld. 

I n  Taylor v. White, 160 X.C. 38, 75 S.E. 941, and in Watters v. Wat- 
ters, 168 N.C. 411, 84 S.E. 703, this Court, citing Lea v. Lea, supra, 
while recognizing the technical distinctions, refers to an annulment of 
a marriage as coming under the general heading of divorce. 

I n  Sawyer v. Slack, supra, this Court, in opinion by Connor, J., 
said: "An action to annul a marriage for statutory reasons is in the 
nature of an action for divorce." 

In  enacting G.S. 31-5.4, we think i t  clear the General Assembly 
used the word "divorce" in its general and comprehensive sense, tha t  
is, as denoting a judgment or decree by which a marriage is dis- 
solved or annulled, rather than in its limited and technical sense. This 
being true, an attack on the (proffered) probated will is not a pre- 
requisite to  plaintiff's right to maintain this action. An annulnlent of 
the marriage of Paul F. Ivery, deceased, and defendant would, under 
G.S. 31-5.4, revoke all provisions of said will in favor of defendant. I n  
such event, the heir(s) a t  law and next of kin of Paul F. Ivery, de- 
ceased, would be entitled to his estate. 

The more difficult question presented by defendant's motion for 
judgment of nonsuit is whether the marriage of Paul F. Ivery and de- 
fendant is subject to attack after Paul F. Ivery's death. 

"The question whether a suit to annul a marriage can be instituted 
and maintained after the death of one of the parties to the marriage 
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or, if instituted prior to  death, may be continued or revived by or 
against a representative of the deceased, resolves itself into inquiry 
whether the marriage is void in the true sense or voidable only. The 
invalidity of a marriage wllich is absolutely void or void ab initio 
may be maintained in a proceeding betwecn any proper parties, either 
in the lifetime, or after the death, of the supposed husband or wife, 
and whether the question arises directly by petition for annulment or 
collaterally in other proceedings, a t  least in the absence of a statute 
requiring the action to be brought in the lifetime of both parties. But  
the right to  annulment of a marriage which is voidable only is a 
personal right and proceedings for annulment must be brought during 
the Iifetime of both parties to the marriage." 4 Am. Jur .  2d, Annul- 
ment of Marriage § 69; Annotations, "liight to attack validity of 
marriage after death of party thereto," 76 A.L.R. 769 and 47 X.L.R. 
2d 1393. 

A t  common law, the marriage of a person who was mentally in- 
competent to  enter into the marriage was void and open to  attack 
after the death of either or both of t!ie parties. 76 X.L.R. 772; 47 
A.L.R. 2d 1396; Gathings v. Tt'illianzs, 27 N.C. 487. In each juris- 
diction decision as to what extent, if any, the rule of the common law 
has been superseded or modified depends upon the statutes of such 
jurisdiction. Too, the significance of each court decision 12111qt be con- 
sidered in relation to the statutory pro~is ions  then in force. 

I n  Pridgen v. Pridgen, supra, the acidion rras to annul a pretended 
marriage between the plaintiff and the defendant on the ground the 
defendant had a living husband a t  the time the ceremony between the 
plaintiff and the defendant was celebrated. While mindful tha t  this 
action was to  annul a pretended marriage by a party thereto on the 
ground i t  was bigamous, the following portion of the opinion of A d a m ,  
J., is pertinent: 

"Between void and voidable marriages the law recognizes a dis- 
tinction wl~ich applies to the status of the parties before the marriage 
relation is dissolved. A voidable marriage is valid for all civil purposes 
until annulled by a competent tribunal in a direct proceeding, but a 
void marriage is a nullity and may be impeached a t  any time. 
Schouler's Marriage, etc., see. 1081; ,Johnson v. Kincade, 37 N.C. 
470; Crump v. Morgan, 38 S . C .  91; Williamson v. Williams, 56 N.C. 
446; Taylor v. White, 160 N.C. 38. I n  Gathings v. Williams, supra, the 
principle is stated in these words: 'TTliere the marriage is between 
persons, one of whom has no capacity to contract marriage a t  all, a s  
where there is want of age ('want of age' being obiter, Koonce V .  

Wallace, 52 K.C. 194), or understanding, or a prior marriage still 
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subsisting, the  marriage is void absolutely and from the beginning, and 
may be inquired of in any court. For, although in such case there may 
be a proceeding in the ecclesiastical court, it is not to dissolve the 
marriage, but merely, for the convenience of the parties, to find the 
fact and declare tlie marriage thereupon to have been void ab znztzo, 
and no civil rights can be acquired under such a marriage. It is said 
to  be no marriage, but a profanation of marriage, and the factum is a 
nullity .' 

"The General Assembly has provided that  all marriages between 
persons either of whom has a husband or wife living a t  the time of such 
marriage shall be void, and that  the aggrieved party may seek relief 
in the Superior Court, which has succeeded to tlie functions of the ec- 
clesiastical courts of England. C.S., 1658, 2493; Gathzngs v. It'lllinms, 
supra; Johnson v. Kincade, supra; Setzer v. Setzer, 97 N.C. 232; 
Watters v. Watters, 168 N.C. 411. The plaintiff accordingly brought 
suit, not for divorce, but to have the marriage relation between the de- 
fendant and himself adjudged void from the beginning, on the ground 
that  a t  the time their marriage was solemnized the defendant had a 
husband living. Taylor v. White, supra." 

The statutory provisions in effect on May 12, 1960, now codified 
as G.S. 51-3 and G.S. 50-4, which, in all respects presently pertinent, 
were enacted as Sections 2 and 33, respectively, of Chapter 193, Pub- 
lic Lams of 1871-2, are as follows: 

"§ 51-3. Want  of capacity; void and voidable marriages.- AIL 
marriages between a white person and a negro or Indian, or between 
a white person and person of negro or Indian descent to the third gen- 
eration, inclusive, or between a Cherokee Indian of Robeson County 
and a negro, or between a Cherokee Indian of Robeson County anti a 
person of negro descent to the third generation, inclusive, or between 
any t ~ o  persons nearer of kin than first cousins, or between a male 
person under sixteen years of age and any female, or between a fe- 
male person under sixteen years of age and any male, or between 
persons either of whom has a husband or wife living a t  the time of 
such marriage, or between perdons either of whom is at the time 
physically impotent, or is incapable of contractzng from want of 
will or understanding, shall be void: Provided, double first cousins 
may not marry; and provided further, tha t  no marriage followed 
by cohabitation and the birth of issue shall be declared void after the 
death of either of the parties for any of the causes stated in this 
section, except for tha t  one of the parties mas a white person and the 
other a negro or Indian, or of negro or Indian descent to  the third 
generation, inclusive, and for bigamy; provided further, that  no 
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marriage by persons either of whom may be under sixteen years of 
age, and otherwise competent to marry, shall be declared void when 
the girl shall be pregnant, or when a child shall have been born to 
the parties unlcss such child a t  the time of the action to annul shall 
be dead. A nlarriage contracted under a representation and belief tha t  
the female partner to the marriage is pregnant, followed by tlie sepa- 
ration of the parties within forty-five (45) days of the  n~nrriage which 
separation has been continuous for a period of one year shall be 
voidable: Provided, tha t  no child shall have been born to tlie parties 
within ten (10) lunar months of the date of separation." (Our italics) 

"§ 50-4. What  marriages may be declared void on application of 
either party.-The superior court in term time, on application made 
as  by law provided, by either party to a marriage contracted contrary 
to the prohibitions contained in the chapter entitled Marriage, or de- 
clared void by said chapter, may declare such marriage void froin the 
beginning, subject, nevertheless, to the second proviso contained in 
§ 51-3." 

The statute now codified ac: G.S. 51-3 declares d l  marriages in vio- 
lation of its provisions "shall be void.'' The second proviso dcclares 
"no marriage followed by cohabitation and the birth of issue shall 
be declared void after the death of either of the parties for any of the 
causes stnted in this section, except for tha t  one of the parties was a 
white person and the other a negro or Indian, or of ncgro or Indlan 
descent t o  the third generation, inclusive, and for bigamy." (Our 
italics) 

I n  Baity v. Cranfill, 91 N.C. 293, this Court held the authority con- 
ferred upon the court by the statute now codified as G.S. 50-1 was so 
limited by the second proviso of the statute now codified as G.S. 51-3 
as to deprive the court of the power to declare void the marriage of 
uncle and niece, "nearer of kin than first cousins," nfter the husband's 
death, when their marriage mas f o l l o ~ e d  by cohabitation and the birth 
of issue. 

I n  Setzer v. Setter, supra, the plaintiff's action was against the 
administrator of his father's estate and a surety on the admmistration 
bond. The defendants alleged and the jury found that  plaintiff's 
father did not have sufficient mental capacity to understand and enter 
into the marriage contract a t  the tinw of its solemnization. The de- 
fendants contended the pretended marriage was void and tha t  the 
plaintiff, being illegitimate, was not entitled to  a distributive share 
in his father's estate. This Court held, citing Baity v. Cranfill, supra, 
the marriage of plaintiff's parents followed by their cohabitation and 
the birth of issue (the plaintiff) mas not subject to attack on the 
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ground of alleged n~ental  incapacity after the intestate's death and 
that  the issue as to the mental capacity of tlie plaintiffs father a t  the 
time of the marriage sliould not have been submitted. 

It is noted tha t  the second proviso of G.S. 51-3 does not a p ~ ~ l y  
to blgainous marriages. Actions to annul a marriage on the ground 
it was vold because the defendant a t  the time of the ceremony had a 
living rvife (or husband) include the following: Prdgen  v. Przdgen, 
supra; Taylor v. White, supra; Lea v. Lea, supra. 

Although G.S. 51-3 provides that  all marriages "betmen a male 
person under sixteen years of age and any female, or be tmen  a female 
person under sixteen years of age and any male, . . . shall be void," 
it is well established tha t  such marriages are voidable rather than 
void. Sawyer v. Slack, supra; Watters v. Watters, supra; S. v. Parker, 
106 K.C. 711, 11 S.E. 517. This was the rule of the common lau.  
Koonce v. Wallace, supra. As stated by Connor, J., in Sawyer v. Slack, 
supra: '(. . . even ~vhere the statute declares a marriage void, because 
one of the parties thereto was under the age a t  which lie or she might 
lavfully marry, tlie ~ o r d  'void,' used In the statute, will be construed 
to mean 'voidable,' thus rendering the marriage valid until i t  has 
been declared void by a court of competent jurisdiction in an action 
directly attacking the validity of the marriage. (Citation) It has 
been held by this Court that  a marriage which is not void, ab inltzo, 
but merely voidable, because one of the parties thereto was a t  its date 
under the age a t  which he or she might lawfully marry, may be rati- 
fied by the subsequent conduct of the parties in recognition of tlie 
marriage. (Citations)" Presumably, these decisions caused the codifier 
to include the word "voidable" in the caption of G.S. 51-3. 

I n  Wntters v,  Watters, supra, Clark C.J., referring to the statute now 
codified as G.S. 50-4, says: "This recognizes that the only absolutely 
void marriages are those named in the proviso to Revisal, 2083 (now 
G.S. 51-3), and that  the others need to be 'declared void.' Though the 
declaration may be, if granted, that  the marriage nras void ab znitzo, 
such marriage is valid until this declaration is made by the court 
after hearing and trial." Again: "Though the court has jurisdiction to 
declare a marriage in proper cases void ab in)tio, they are not zpso 
facto, but must be so declared by a decree of the court, for only in 
the instanceis set out in the proviso to Revisal, 2083, can they be 
treated as void in a collateral proceeding." 

Our decisions are inconclusive as to whether a marriage contracted 
when a party thereto is "incapable of contracting for want of . . . un- 
derstanding" is void or voidable. 

I n  TVatters v. Watters, supra, i t  was held that  the husband could not 
maintain an action to annul the marriage on the ground his wife was 
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incapable of entering into a contract of marriage for m n t  of under- 
standing. It appearing tha t  the marriage was followed by many years 
of cohabitation and the birth of five chrldren, it was held the plaintiff 
was estopped to assert the invalidity of the marriage. 

I n  Sims v. Szms, 121 N.C. 297, 28 S.E. 407, the action rvas by the 
guardian of a woman who had been adjudged a lunatic to annul a 
marriage she thereafter purported to enter into with the defendant. 
I n  the opinion of Clark, J. (later C.J.), i t  is stated: "Indeed, the 
marriage a t  the time of a legally declared lunacy, being a nullity, 
could only have been remedied by proceedings to set aside the in- 
quisition of lunacy for fraud or other good ground, or by a new 
marriage, if the lunatic is since found to be restored. The void marriage 
on account of lunacy could not  be cured merely b y  cohabitation after 
restoration. Marriages entered into by parties under the legal age, 
however, being not void, but voidable, can be validated by cohabitation 
after arrival a t  the marriageable age." (Our italics) The opinion 
concludes: "The jury found, further, tha t  Nancy E. Sims did not have 
men$al capacity to enter into the marriage ~ i t h  the defendant on 14 
November, 1893, but this was unnecessary, a s  the marriage with a de- 
clared lunatic was ipso facto void. Crump v .  Morgan, supra." 

We reach these conclusions: 
1. Under the rule of the common law as modified by our statutes, the 

marriage of a person incapable of contracting for  ant of understand- 
ing is not  void ipso facto; but, if and when declared void in a legally 
constituted action, such marriage is void ab initio. 

2. Such marriage, when followed by cohabitation and the birth 
of issue, may not be declared void after the death of either of the 
parties. 

3. i ln  action to  declare such marriage void may be instituted in 
the lifetime of the parties thereto by a guardian for the alleged 
mentally incompetent or by such mentally incompetent if and when he 
(she) becomes mentally competent to do so; and, unless such marriage 
is followed by cohabit'ation and the birth of issue, such action may 
be instituted after the death of such mentally incompetent by a person 
or persons whose legal rights depend upon whether such marriage is 
valid or void. 

I n  the instant case, the marriage of Paul F. Ivery and defendant on 
M a y  12,  1960, mas followed by cohabitation but not by birth of issue. 
Hence, the second proviso of G.S. 51-3 does not apply. Therefore, 
under the applicable legal principles, plaintiff is entitled to lxosecute 
t]lis action for annulment upon allegation and proof that  he is the 
brother and heir a t  law of Paul  F. Ivery, deceased. 



N.C.] S P R I N G  TERRI,  1963. 731 

Although defendant's motion for judgment of nonsuit n-as prop- 
erly overruled, Tve are constrained to  hold tliat she is entitled to a 
new trial on account of prejudicial error In the charge. 

Defendant excepted t o  and assigns a s  error these excerpts from the 
charge : 

"(e) Xom ~ v h e n  they become husband and wife, what are the con- 
sequences of t h a t  contract? As we know the husband lias the  duty to  
support and maintain his ~v i fe  and family. B u t  in addition to  tha t ,  
there are  certain instances of marriage which also occur and vliich 
have been pointed out from the  evidence in this case. Section 31-5.3 
of the General Statutes p rondcs  that  where a man is married, a will 
is revoked by subsequent marriage, except in certain instances which 
are  not pertinent here, in other words if a man marries, any will 
which he had made prior to the  time of tliat marriage is yoid. a41so, 
Section 29-14 of the  General Statutes prowdes under the law tha t  the 
share of the surviving spouce shall be all of the  property, t ha t  is thc  
net  estate of the deceased, tha t  is, the  surviving spouse or widov. if 
t he  intestate is not  survived by a child, children or any  h e a l  de- 
scendant, t ha t  is child or children or  granchild of a deceased chlld or  
children, the  surviving Epouse is entitled t o  all tlie net  estate. Now 
those are some of the  property rights ~vhich are incident to the con- 
tract  of marriage. ( f )  

" ig) NOT we come next to the issue, ~ ~ l i i c h  is, did Paul  F. I w r y  
have sufficient mental capacity to enter into a marriage contract with 
Gladys IT. Ivery,  which is to  determine whether Paul  I?. Ivery had 
sufficient mental capacity t o  contract a valid marriage. The test is 
svhether he had the  capacity to understand the nature of the contract 
and the duties and responsibilities i t  created, and the  consequences. 
Now I have just discussed with you the  consequences; therefore the  
issue is whether Paul  F. Ivery on M a y  12, 1960, had sufficient mental 
capacity to understand the nature of the ~nar r i age  contract which he 
entered into, and tlie duties and responsibilities i t  created, and the  
consequences as to property. ( h ) "  

It is noted t h a t  the  portion of the charge between (g) and ( h )  
follows immediately the portion of the cliargc between (e) and ( f ) .  

I n  the portion between (g) and ( h ) ,  the court instructed the  jury 
tha t  the issue was whether Paul  F. Ivery on M a y  12, 1960, had suffici- 
ent  mental capacity to  understand the  nature of the  niarri a g e con- 
tract  when lie entered into i t ,  and the  dutiec and responsibilities i t  
created, and the consequences as to property, and referred to tlie fact 
t h a t  he had "just discussed" with the  jury "the consequences.'' 
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In  the portion between (e) and (f )  the court refers to "some of the 
property rights which are incident to the contract of marriage." to 
wit, the consequences of the marriage contract as to property. One of 
the consequences referred to is tha t  G.S. 31-5.3 provides that,  with 
certain exceptions, a will is revoked by the subsequent ninrringe of 
the maker. Another consequence referred to is that ,  under tlie pro- 
visions of G.S. 29-14(4), all the net estate of an intestate becoines the 
property of the surviving spouse if the intestate is not survived by a 
child, children or any lineal descendant of a deceased child or children 
or by a parent. Incidentally, G.S. 29-14 became effective July 1, 1960, 
that  is, subsequent to the solemnization of the marriage. 

"As to what constitutes mental capacity or incapacity to enter 
into marriage, i t  is not possible to lay down any general rule of uni- 
versal application. . . . Ordinarily, the mental incapacity must relate 
specifically to  the contract of marriage in order to affect i t ,  and if a 
person entering the marriage relation has sufficient capacity to under- 
stand the nature of the contract and tlie duties and responsibilities 
~ h i c h  i t  creates, the marriage will be valid." 35 Am. Jur. ,  Marriage 
$ 18; Annotation: "Mental capacity to  marry," 28 A.L.R. 635. ". . . the 
general rule is tha t  the test is the  capacity of the person t o  under- 
stand the special nature of the contract of marriage, and the duties 
and responsibilities which i t  entails, which is to be determined from the 
facts and circumstance~s of each case." 55 C.J.S., Marriage 12. 

For the purpose of this appeal, i t  is sufficient to say tha t  knowledge 
of the provisions of our statutory law relating to the revocation of a 
will by marriage and relating to the persons who shall succeed to the 
estate of an intestate is not a prerequisite or necessary element of 
mental capacity sufficient to  contract a valid marriage. I n  our opinion, 
the jury might reasonably have understood from the court's (quoted) 
instructions that  Paul F. I re ry ,  unless he had such knowledge of our 
statutory lam on May 12, 1960, did not then have mental capacity 
sufficient to contract a valid marriage. 

Kew trial. 
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BAKK OF GREERSBORO) ; CAROLISA SPRISG CORPORAiTIOS ; HEX- 
LEY PAPER COJIPASY ; BALDWIN MAXUFACTURISG COXPAST ; 
KAY JIAKUFACTURISG COMPAXP, AND WAGE EAIISERS, APPELLEES. 

(Filed 27 February 1963.) 

1. Appeal and  Error § 16- 
When certiorari is  allowed, the Supreme Court will examine the record 

proper to determine whether there is error of law appearing thereon ad- 
versely affecting legal rights a s  betxeen appellant and appellees who 
are parties to the appeal, notwithstanding that appellant has preserred 
no exception or assignment of error. 

2. Appeal and Error § 60- 
Where notice of petition for certiorari is not served on some of the 

parties and they are  not papties to the appeal, the adjudication of their 
rights in the lower court is the law of the case and the Supreme Court will 
not undertake to determine whether there was error i n  the judgment 
of the lower court in respect to their rights. 

3. Receivers § 12- 

R.S. 3466, 31 U.S.C.A. 191, does not create a lien upon the debtor's 
property in favor of the United States but merely gives i t  the right to 
priority of payment, which attaches upon the appointment of a voluntary 
or involuntary receiver or assignment by the  debtor for the benefit of 
creditors, and the statute does not give the Government priority over 
liens against specific property of the debtor created prior to insolvency 
and prior to the filing of any notice by the collector. 26 U.S.C.A. 6323. 

4. Same- 
Where the receiver sells property subject to the lien of a deed of trust 

executed by the debtor prior to insolvency, municipal and county a d  
Qalorem taxes then constituting a lien against the property are  properly 
g i ~ e n  priority of payment out of the proceeds of the sale, G.S. 103-376, 
and then the balance due on the deed of trust should be paid prior to the 
payment of Federal taxes, R.S. 3466, 31 U.S.C.A. 191, and the contention 
of the United States that although the lien of the deed of trust was 
prior Po its claim, its claim should have priority over the county and 
municipal taxes, is untenable. 

PETITION for writ of certiorari filed in this Court by the United 
States of America was allowed on 2 M a y  1962. The case was docketed 
in the Supreme Court as S o .  593 and argued a t  the Fall Term 1962. 

This is a civil action instituted in the Municipal Court of the City 
of High Point, North Carolina, and involves the general liquidating 
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receivership of the Kirkman Furniture Company, a North Carolina 
corporation formerly engaged in a manufacturing operation, having 
its principal place of business in High Point, Guilford County, Xortli 
Carolina. 

An order mas entered by the judge of the JIunicipal Court of the 
City of High Point in this cause on 1 3  September 1960, appointing n 
receiver to  take charge of the affairs and property of Kirkman Furni- 
ture Company for the purpose of liquidating the assets of said debtor 
for the satisfaction of the creditors of the  said corporation. 

The receiver filed a petition and report on 11 October 1960, setting 
forth tlie recorded encuiiibrances against the property of Kirkman 
Furniture Company, as  found in the public Registry of Guilford 
County and the liens for taxes due Guilford County and the City of 
High Point. A mortgage in favor of Security National Bank (now 
North Carolina National Bank) on all the real property of the Iiirk- 
man Furniture Company was recorded on 26 Sovember 1958, securing 
the sum of $10,000.00, with a balance due of $3,700.00. Ad valorem 
taxes were due Guilford County and the City of High Point for the 
years 1954 through 1960 in the amount of $6,906.76. The United 
States had filed in the office of the Register of Deeds of Guilford 
County federal tax liens totaling $23,870.71 during the period from 4 
December 1959 through 28 July 1960. On 25 October 1960 an order was 
entered transferring all liens on the assets of said debtor to  the pro- 
ceeds of the sale thereof. 

On 4 November 1960 the receiver filed a report showing that  tlie real 
estate of said debtor on which the liens attached had been sold for 
$30,000 and the personal property was sold for $14,781.75. The sale of 
tlie real estate was confirmed by the court on 15 Xovember 1960. 

This cause came on for hearing before the court upon the petition 
of the receiver on 17 January 1961, stating tha t  all of the assets of the 
said debtor had been liquidated; tha t  there was a fund of $38,661.31 
on hand for disbursement among the creditors of Kirkman Furniture 
Company; and that  there were insufficient funds on hand with which 
to  pay in full creditors holding priority claims. The receiver prayed 
for an order setting forth the order of priority of payment as described 
in the receiver's petition. All claims as hereinafter set out mere listed 
in the petition of the receiver. On 17 January 1961, an order was 
entered and served on all lienholders, requiring them to show cause, if 
any, why an order of preference should not be entered as set out in the 
petition. 

An order was entered on 31 January 1961 by the judge of the 
PIlunicipal Court of the City of High Point, directing the receiver 



N.C.] SPRING T E R M ,  1963. 735 

to  distribute the balance of the funds then in his possession and any 
additional funds which might come into his possession as follom: 

Balance due on deed of trust from Kirltman 
Furniture Company to  North Carolina National 
Bank (formerly Security Kational Bank) .  
The payment of priority of No. 1 subject first to 
payment of the following creditors out of the 
proceeds of the property on which the lien was 
fixed : 
( a )  Wage earners, as described in order dated 

17 January 1961, which amounts to approxi- 
mately $1,945.18. 

(b)  City of High Point and Guilford County tax 
liens totaling $6,906.76. 

Federal tax liens filed on the following dates: 
4 December 1959 $15,135.69 

23 December 1959 279.79 
10 M a y  1960 249.95 
10 M a y  1960 4,463.36 
5 July 1960 3,674.83 

Judgment in favor of Carolina Spring Corpo- 
ration for $9,173.16, filed 18 July 1960. 
Judgment in favor of Henley Paper Company 
for $1,493.91, filed 27 July 1960. 
Federal tax lien filed 28 July 1960 in the amount 
of $67.09. 
Judgment in favor of Baldwin Jlanufacturing 
Company for $1,304.70, filed 28 July 1960. 
Judgment in favor of Kay Manufacturing Com- 
pany for $1,055.57, filed 28 July 1960. 

distribution and the signing thereof the United 
States of America excepted and gave notice of appeal in open court. 

The appeal mas heard a t  the January Term 1962 of the Superior 
Court of Guilford County, High Point Division. On 12 January 1962 
the Honorable Walter E. Crissman, Judge Presiding, entered an order 
affirming in all respects the judgment of the Municipal Court of the 
City of High Point. To  this order and the signing thereof the United 
States of America excepted and gave notice of appeal in open court. 

On 19 January 1962 a motion by the United States for extension of 
time to file the case on appeal was filed nrith the Clerk of the Superior 
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Court of Guilford County, directed to the Honorable Walter E. Criss- 
man. No order of extension was entered, and on 2.0 March 1962, notice 
of a nlotion to dismiss tlie appeal was served on the United States of 
America, setting the hearing for 27 Ytarcli 1962 in the Superior Court 
of Guilford County, High Point Division, before tlie Presiding Judge, 
the Honorable F. Donald Phillips. 

On 21 March 1962 the appellees were notified by telephone to ap- 
pear in the office of the Honorable Walter E. Crissman, Resident Judge 
of the Superior Court, Guilford County, High Point Division, and 
an  order was signed nunc  pro t ~ l n c ,  dated 26 January 1962, extending 
for sixty days the time for the United States to serve its case on ap- 
peal. To  this order the appellees excepted. 

The motion to dismiss the appeal of the United States of America 
mas heard on 27 &larch 1962, and by order dated 23 M,zrch 1962 the 
Honorable F. Donald Phillips, Judge Presiding a t  the Narc11 Term 
1962 of the Superior Court of Guilford County, High Point Division, 
the appeal of the United States of America to this Court was dismissed. 

Thereupon, the appellant herein, the United States of America, 
filed its petition for writ of certiorari in this Court and gave notice 
thereof to Forrest E. Campbell, one of the attorneys of record for Guil- 
ford County and the City of High Point; to  Charles W. McAnally, a t -  
torney for the North Carolina Kational Bank, High Point, North 
Carolina; to Arch K. Schoch, attorney for Henley Paper Company 
(Mr. Schoch was appointed attorney for the receiver on 17 August 
1961 and thereafter was allowed by the court below to withdraw as 
counsel for Henley Paper Company) ; and to Ben L. Herman, the 
receiver. 

No notice of the filing of the petition for writ of certiorari in this 
Court was giren to  the wage earners or to  any other parties to this 
action except t o  those listed above. 

The petition for writ of certiorari filed in this Court was allowed on 
2 M a y  1962. 

Louis F.  Obcrdorfer, Assistant  At torney  General; Lee A .  Jackson,  
Joseph Kovner  and Fred E. Youngman ,  Attorneys,  Depar tment  of 
Justice; and Wi l l i am  H ,  il4urdock, United S ta tes  At torney ,  counsel 
for appellant, Unzted States o f  Amemca. 

Arch K. Schoch, at torney for Receiver, appellee. 
Charles Ti'. X c d n a l l y ,  at torney for ~ Y o r t h  Carolina National B a n k ,  

appellee. 
Forrest E .  Campbell  and Wi l l i am  2). Branham,  at torneys for GI& 

ford C'ounty and the C i t y  o f  H igh  Point ,  appellees. 
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DEKKY, C.J. The appellant has preserved no exceptions entered 
in the court below nor has i t  set out any assignments of error in the 
record on appeal. Even so, since wc allowed certiornn, TI-e ~ 1 1 1  ex:unine 
the record proper to determine ~ ~ l i e t l i e r  or not there is error of law 
appearing thereon adversely affecting the rights of the appel!nnt a, 
between ~t and the appellees n-110 are p s r t ~ e s  to the appeal. Schloss v. 
Jamison, 238 X.C. 271, 128 S.E. 2d 590; Logan 2). Spmzkle. 256 N.C. 
41, 123 S.E. 2d 209; Crutch 1;. Taylor, 256 K.C. 462, 124 S.E. 2d 124; 
Holden v. Holden, 245 N.C. 1, 93 S.E. 2d 118. 

Counsel who nrgued the case before this Court on behalf of the ap- 
pellant stated to  the Court tha t  the only parties to this appeal arc 
those on ~ ~ h o i n  notice of its petition for w i t  of certzorari were served. 
Consequently, the only question prevnted for our considerat~on arid 
determination is whether or not the order of distritjution entered in 
the Municipal Court of the City of High Point and affirnied in tlle 8u- 
perlor Court of Guilford County was erroneous 111 any respect as be- 
tween the appellant and those lienholders T T . ~ O  are parties to  this 
appeal. It follows, therefore, tha t  we ~ i l !  not consider or undertake to 
determine whether or not there was error in the  preference given to 
the c lams  of tlie wage earners entered in the Municipal Court of tlie 
City of High Point on 31 January 1961. Tllc ordcr with rcspcct to the 
p r io~ i ty  given to  such wage earner5 stands unchallenged on this appeal, 
notm-ithstanding our decision in Lcggctt v. College, 23-1 S . C .  395, 68 
S.E. 2d 263. 

The Congress of the United States, in 1797, enacted a staute confer- 
ring upon the government a right of priority in payment out of the as- 
sets of an  insolvent debtor of all claims due tlie United States. There 
has been no substantial change in this statute in the meantime, w11ic.h 
is now R.S. 3466, 31 U.S.C.A. 191, the pertinent part  of whicl~ reads aa 
follows: "M71ienever any person indebted to the United States is insol- 
vent, or whenever the estate of any deceased debtor, in the hands of 
the executors or administrators, is inwfficient to pap all the debts dlie 
from the deceased, tlie debts due to the United States shall be first 
satisfied." 

"It is well settled tha t  the priority statute does not create n lien 
upon tlie debtor's property in favor of tlie United States, but merely 
confers upon the governn~ent n right of priority In payment out of that  
property in the hands of the debtor's assignees or other representatives, 
under the conditions specified in the statute. I t  f o l l o ~ s  that zf, before 
the ~ i g h t  of priorzty of the United States accrues under the statute, 
the debtor parts with h7s property, either absolutely or cond~tionnlly 0 1 j  

way of mortgage or other liens, or involuntary lzens are acquired 
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against the property, the priority of the United States does not attach 
to  such property, and the claims of the transferee, mortgagee, or other 
lienee are superior to that of the United States, a t  least where the Lzen 
so created or acquired is a spec~fic lien upon speczfic property, as con- 
tradzstzngziished from a general lzen upon all the property of the debtor. 
While the lower federal courts have fcdlo~ved tlie foregoing rule, the 
Supreme Court of the United States h:ts declared tha t  i t  has not yet 
decided ~vhether a specific and perfected lien will be accorded priority 
against the United States under Reviwd Statutes section 3466. How- 
ever, i t  is well settlcd that ,  w e n  thougl, section 3466 does not create a 
lien upon the debtor's property in favor of the United States, a claim 
of tlie United States within the scope of tlie statute is entitled to pri- 
ority as against a pre-existing inchoate lien on the debtor's property. 
For tlie purposes of the federal statute, a pre-existing lien is inchoate 
and not specific, unless i t  is definite, as of the crucial time of in- 
solvency, in a t  least three respects: (1) the identity of the lienor, (2) 
the amount of the lien, (3)  and the property to which i t  attaches. 
" " "" (Emphasis added.) 29 Am. Jur., Insolvency, section 77, page 
346, et seq. Bramwell v. United States lhtlelity & G. Co., 269 U.S. 483, 
70 L. Ed. 368; United States v. Emory, 314 U.S. 432, 86 L. Ed. 315, 
44 C.J.S., Insolvency, section 14 ( b ) ,  page 374. 

The priority of the United States, under the provisions of the above 
statute, attaches upon the appointment of a voluntary or involuntary 
receiver, Gordon v. Campbell, 329 U.S. 362, 91 L. Ed. 348, or upon the 
date  of the debtor's assignment for the benefit of creditors, United 
States v. Waddill, Holland & FLtnn, 323 U.S. 353, 89 L. Ed. 294; 
United States v. Texas, 314 U.S. 480, 86 L. Ed. 356; Price V .  United 
States, 269 U.S. 492, 70 L. Ed. 373; I n  re ~lfitchell's Restaurant (1949 
Del.) ,  67 A. 2d 64; Spokane Merchants' Asso. v. State, 15 Wash. 2d 
186, 130 P 2d 373; Surety Corp. v. S h a ~ p e ,  236 N.C. 35, 72 S.E. 2d 
109; Bishop v. Black, 233 N.C. 333, 64 S.E. 2d 167. 

However, the right to priority of payment under the above statute 
does not give the governn~ent any lien or right tha t  may be enforced 
"against any mortgagee, pledgee, purchaser, or judgment creditor un- 
til notice thereof has been filed by the collector" in accordance with 
the  provisions of 26 U.S.C.A. 6323 (formerly 26 U.S.C.A. 3672). 

As me construe the record before us, the debtor, Nirkman Furniture 
Company, conditionally parted with it. title to all the real estate in- 
volved by executing a deed of trust  thereon to a trustee to secure a 
loan of $10,000 from the North CaroIina NationaI Bank (formerly 
Security National Bank) ,  which deed of trust was executed and filed 
of record on 26 November 1958, nearly two years prior to the appoint- 
ment of the receiver in this action. 
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Furthermore, all the delinquent taxes now due Guilford County and 
tlie City of High Point had become :i, lien on the real estate of the 
debtor prlor to the appointment of the receiver for the debtor on 13 
September 1960. G.S. 105-280; G.3. 103-325; G.S. 103-340. AIoreover, 
all taxes due Guilford County and the C ~ t y  of High Point had accrued 
and constituted a hen against the real e ~ t a t e  of the debtor hcrcin be- 
fore any notice of taxes clue the United States was filed of record in 
Guilford County, Sort11 Carolina, except for tlle year 1960. 

Therefore, we hold that  tlle taxe. due Guilford County and the City 
of High Pomt constitute liens superior to the deed of trust  held by the 
bank, G.S. 103-376, and tha t  the hen of tlie bank under its deed of 
trust  was superior to  and had priority over the claims of the Unitcd 
Ptnte-. K.S. 3466, 31 U.S.C.B. 191; 26 U.S.C.A. 6323; United States 
v. Atlantic  Municipal  Corp. (U.S.C.A. 5th C ~ r c . ) ,  212 F 2d 709; 
Exchange B a n k  (e: Trus t  Co.  e t  nl 21. T u b b s  M f g .  Co.  (U.S.C A. 5th 
Circ ) ,  246 F 2d 141; Brent  v .  The Rank  of T17nsh?ngton, 10 Peters 596. 

The appellant is not contesting the validity of tlle claim to p r lo r~ ty  
of the Kortli Carolma Kational Rank (formerly Security Satlonal 
Bank) over the claims of the appellant, but does contend the judgment 
is erroneou in that  i t  orders the r e c c i ~ e r  to pay the taxes due Guilford 
County and the City of H ~ g h  Point as being superior and entitled to  
priority over the bank's deed of trust, and, therefore, prior and entitled 
to be paid ahead of the bank and the tax claims of the appellant. 

I n  the case of the Umted  S ta tes  v. Llt lantic  3 I u ~ z i c ~ p a l  Corp., s u p m ,  
the question submitted for deternilnation on an agreed statement of 
facts, was whether tlle district court erred in holding that,  a clistri- 
b u t ~ o n  of the proceeds on all property of an insolvent taxpayer corpo- 
ration, the holder of a tax hen certificate issued by the County of 
Orange, Florida, for 1940 ad valorem taxes, whlcli became a hen on the 
taxpayer's real property on 1 January 1949, was ent~t led to p r~or i ty  
a s  against income and excess profit tax claims of the United States 
which becanie a hen on 31 M a y  1949 and was duly filed In the 1)uhlic 
records of Orange County, Florida, on 1 June 19-19, The appellant 
insisted " (1)  tha t  lien for hen, the tax hen of the United State. pnnie. 
tha t  of the appellee and receives priority in payment, and ( 2 )  tliat ~f 
this is not so, the debtor being insolvent, Scct~on 34GG accords prioi lty 
in payment to debtb due the U n ~ t e d  htatcs for taxes." Among other 
t l i~ngs,  the Court s a ~ d :  "On its part ,  as x conclus~ve answer to  nppcl- 
lant's first clann, appellee points: to the S ~ O T T  ing in the n p w d  qtate- 
merit of facts that  ~ t s  c l a m  1s iupported by a specific and pe;.iccted 
lien which primes, that  is, is prior in t m e  to, the tax lien of the United 
States; and to  the law as most recently declared in Unzted States v. 
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City of New Britain, 347 U S .  a t  page 85 (98 L. Ed. 520) 74 S. Ct. a t  
page 370 " '* ". 

"It is also clear tha t  appellee's second contention, tha t  Section 3466, 
the debt priority statute, may not, under the agreed facts, be availed of 
by the United States, is equally well taken. This statute applies only 
as  against unsecured debts, tha t  is, debts not secured by a specific 
and perfected lien. It has never been, KC think i t  mill never be, np- 
plied as i t  is sought to be applied here, t o  accord payment to a debt 
due the United States in preference to  a claim secured by a lien n-lllc!l 
is prior in time and superior in lam to the lien of the United States 
securing the debt for which preferential payment is sought." 

Likewise, in Exchange Bank R. Tms t  Co. et  a1 v. Tubbs M f g .  Co., 
supra, tlie district court granted the United States priority for taxes 
out of the sale of the as~sets of the corporation over mortgagees and 
claims of the City of Dallas for inuniclpal taxes. The mortgage lien 
claimants and the City of Dallas appealed. Tlie Fifth Circuit Court 
said: "MTe will content ourselves with saying tha t  upon a consideration 
of the relevant facts and a review of the authorities now extant, me are 
of the clear opinion tha t  the claim of the United States t o  priority over 
the  mortgage lien claims is unfounded, and that,  on the appeal of the 
mortgage lien claimants, the judgment must be reversed with directions 
to  provide for the payment of tlie claim of each out of t(he proceeds of 
the property on which its lien was fixed, subject, however, to  first pay- 
ment thereout of the City's tax claims. * * * Tlie judgment awarding 
the United States priority and directing the clerk to issue his check to 
i t  for the moneys on deposit, received from the sale of the assets of the 
debtor is accordingly reversed, and the cause is remanded with di- 
rections to enter judgment awarding priority to the respective mort- 
gage clain~ants, subject to payment of the City's taxes due on the 
respective properties, and directing tlie clerk to issue his check to each 
of the claimants in payment of its debt to the extent tha t  the funds 
derived from the property secured by its mortgage permit, and to issue 
his check to the United States for the balance remaining undis- 
tributed." 

Consequently, we think the court below properly directed the re- 
ceiver to pay off the tax liens held by Guilford County and the City 
of High Point before paying the bank the balance due on its secured 
loan. After the payment of these liens and the claims for wages, which 
claims are not contested, the appellant is entitled to have all its tax 
claims paid which mere filed prior to the filing of the judgment in favor 
of Carolina Spring Corporation on 18 July 1960 if the funds in the 
hands of the receiver are sufficient to pay such claims. Surety C o ~ p .  z'. 

S h a ~ p e ,  supra. 
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The judgment entered in the Muniripal Court of the City of High 
Point on 31 January 1961, and affirmed in the Superior Court of Guil- 
ford County, will be upheld. 

Affirmed. 

BLSR'CHE P. PAINTER, WIDOW, TOLYIN EDGBR PBISTER, DEcEBSED, 
AXD BLAiSCHE P. PAINTER, A k ~ l f ~ ~ ~ ~ ~ ~ A ~ ~ ~ ~  O F  THE ESTATE O F  TOL- 
VI?; EDGAR PAINTER, DECEASED, EMPLOTCE, CLAIJIAST V.  THE JIE*LII 
CORPORATIOX, EMPLOYER, SELF-INSURER, DEFENDAST. 

(Filed 27 February 1063.) 

1. RIaster a n d  Servant 5s 54, 56- 
Whether suicide following an accident causing injury to the brain 

and resulting in mental disorder or insanity, is compensable must be 
determined upon the facts of each particular case. G.S. 97-38, G.S. 97-12. 

2. Same- Evidence held t o  support finding t h a t  suicide was result of 
mental  condition a n d  not  wilful intent  of employee. 

Deceased employee receired a n  injury to his head by accident arising 
out of and in the course of his employment. A cranial operation was per- 
formed to relieve what was diagnosed by the company physician a s  a 
blood clot producing pressure on the brain. Less than a month after the 
operation the employee committed suicide. There was testimony that  after 
the injury and operation the employee suffered a complete change of per. 
sonality and became progressively more emotional and depressed. Thwe 
was expert testimony that  due to the brain injury the worliman was be- 
reared of reason and lacked control, and that in committing suicide he was 
dominated by a disturbance of the mind directly caused by his injury 
and its consequences, etc. Held: The evidence supports the finding of the 
Industrial Comuiission to the effect that the injury caused insanity to 
such an extent that the workman mas without conscious volition in 
committing suicide, and the an.ard of compensation is sustained. 

3. Master a n d  Servant 5 94- 
The findings of fact by the Industrial Commission a re  conclusive on 

appeal if supported by competent evidence notwithstanding conflicts and 
inconsistencies in the evidence which might support a contrary finding. 

APPEAL by defendant from Fountain, S.J., June, 1962 Specal Term, 
JACKSON Superior Court. 

This proceeding originated as a claim for compensation and death 
benefits under our Workmen's Compensation Act. The parties stipu- 
lated : 



742 I N  T H E  SUPRERIE COURT. [258 

"Prior to entering upon the hearing of the cause, i t  was stipulated 
between the parties tha t  on July 21, 1960, the deceased employee 
and the defendant en~ployer were subject to and bound by the 
provisions of the Workmen's Conipensation Act, and tha t  the 
employer-employee relationship existed on said date. Tha t  on said 
date the defendant was a self-insurer, and tha t  the average 
weekly wage of the deceased employee was $78.40. Tha t  on July 
21, 1960, while in the em~)loynient of the defendant, the deceased 
employee was injured by an accident arising out of and in the 
course of his employment, and the last day that  he worked with 
the defendant ITas August 10, 1960, and tha t  death occurred on 
September 2, 1960, and tha t  it was self-inflicted. Tha t  Blanche P. 
Painter is the duly acting, qualified administratrix of the estate of 
Tolvin Edgar Painter, and, also, that  she is the sole dependent of 
the deceased." 

The plaintiff's evidence tended to show the following: For 27 years 
prior to July 21, 1960, Tolvin Edgar Painter had been a happy, con- 
tented and prosperous employee of the Mead Corporation. He  was 
actively interested in sports, especially fishing. He dclighted in hav- 
ing visitors, took great interest and pride in his family - especially 
his grandchildren - some of whom lived nearby. He had planned and 
was building a new home and spent much time supervising the con- 
struction. On ,July 21, 1960, while a t  work, he suffered a head injury 
for which he received first aid attention a t  the plant. Headaches of in- 
creasing intensity follored the injury, although lie did some work. A 
cranial operation was perfomled by a neilrosurgeon on August 10, 1960, 
for the purpose of relieving what wai; diagnosed by the company 
physician as a blood clot producing pressure on the brain. 

The effects of the accident and surgery were described by Mr.  
Painter's wife, in part, as follows: 

"He had an entirely different personality after he had this acci- 
dent. He  was worse after he had the operation. He  had a head- 
ache from the accident. I noticed the change more as the days 
went by. He  just gradually changed after the operation. He  came 
home and TTas never himself any more. At first he conlplained of 
a severe headache and when he would take something for his 
head, he slept a lot. He seemed to be sleepy, and then, after the 
operation, lie was ,just restless and he did not sleep. He couldn't 
sleep; he didn't sleep any hardly, ,just only when he had some- 
thing to take to help him sleep; and lie would wake a t  night just 
like a child that  had had a bad drean~.  He  would take a little nap 
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and he would make and he'd jump out in the floor and turn tlie 
light on, just like he was scared, and he would complain of some 
kind of spells. He'd say, 'Somet.2iing comes over me.' . . . H e  would 
~ n a k c  motions with his hands, and when lie would make those 
motions with liis hands, he'd stare. . . . he'd just stare out in 
space; it just seemed like he was staring into space, just llke 
he was blank. . . I could not interest him in anything after he 
complained of these spells, . . . Some of these periocls lasted longer 
than others, and they were getting more frequent, and he was 
getting worse all the time. VThen these periods would occur, some- 
times lie would get up and ~ ~ a l k  and someti~nes he would just sit 
down, and sit down and stare, and sometimes he would \Talk. I 
have knovin him to  get out and m l k  all the \yay around the house 
and come in, and i t  seemed to be like somebody walking in liis 
sleep." 

Mr. Poteet, general superintendent of the Mead Corporation, 
testified : 

"I did see him the morning of his death. I was visiting out there 
with Mr. Painter. I n  reference to something coming over him, he 
was a very depressed man. He  said, 'I 'm just in all bad shape. 
This whole side is killing me,' and he made tha t  kind of a motion, 
pointing towards his left side. He  was running both hands like 
this, and he was very enlotional, and I didn't stay very long on 
tha t  occasion, and a couple of other occasions that  I was out there, 
because i t  looked like the longer I stayed the more emotional and 
upset he got. This was different from his behavior prior to July 
21, 1960, and prior to the date he bumped his head." 

On the morning of September 2, 1960, after a restless night and 
without eating breakfast, Mr. Painter left the house and in a short 
time thereafter his body was found hanging from a rafter in the barn. 
The old rope around his neck had been used to secure the gate into 
the barn lot. 

The evidence further disclosed that  3lr .  Painter was free of debt 
and that  no trace of insanity had occurred in the family. 

Dr.  John D. Bradley, a specialist in psycliiatry and neurology, 
testified in par t :  

"I have an opinion satisfactory to myself of tlie injury, whether 
there would be a causal relationship of the injury of tlie deceased 
on July 21, 1960, and the death of the decedent on September 2, 
1960, based upon the findings set out. I should think from the liis- 
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tory and findings tha t  there is a definite causal relationship be- 
tween the injury and his death, the suicide. 
"I have an  opinion on whether the decedent was so insane or be- 
reaved of reason tha t  the act was voluntary or a willful one, 3ly 
opinion is that  he was SO-his judgment was so impaired, his 
control was so impaired or so decreased tha t  he probably was un- 
able to control this action and there in tha t  sense i t  would be in- 
voluntary. 
"I have an opinion satisfactory to myself as to whether the de- 
cedent had a mental disorder resulting from the physical injury. 
3Iy opinion is that  this man suffered a possible traumatic psycho- 
sis in the form of a depression, and that  he was so depressed and 
upset and bereaved of judgment and reason tha t  he would be 
considered insane. 
"I have an opinion as to  the cause of tha t  mental disorder. I n  my 
opinion, I think the cause of this, or the precipitating main cause 
would be tha t  of a disturbance in his brain physiology due to the 
concussion or trauma of injury. 
"I have an opinion as to whether the blow on the head and injury 
to the brain could have or might llave during certain intervals 
produced temporary insanity. M y  opinion is tha t  he did have 
periods of insanity or acute depression where he was bereaved of 
reason as a result of the accident. 
"I have an opinion wl~ether a t  times, due to the brain injuries, 
the deceased could not will or purpose. I understand that  to mean 
tha t  a t  times this inan was so bereaved of reason or lack of con- 
trol, of judgment or the ability to control his self-destruction or 
other impulses or mostly cleared impulses that  he was unable to 
control these things and tha t  in that  sense he would be unable to  
will or purpose if tha t  is satisfactory to the Court. 
"I have an opinion as t o  whether the deceased in committing 
suicide dominated by a disturbance of nlind directly caused by 
his injury and its consequence. I n  my opinion, tjhe deceased in 
committing suicide ~ v a s  dominated by a disturbance of mind di- 
rectly caused by his injury and its consequence." 

The defendant offered Dr.  Robert S. Boatwright who performed 
an  autopsy. He testified in part:  

"I did perform an autopsy upon Edgar Painter on September 2, 
19GO. I only examined the head and cavity of the brain. I found 
only evidence of a recent operation. 'rhe operation had been three 
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pieces of bone removed, two in the fiont of the head, one in the 
back, and the operation was in tha t  a rm.  From my examination 
and observation, I ascertained that  the tissue or the part that was 
operated upon had healed properly. I only found blood in the 
brain that  ~ o u l d  or could follon- an operation of this type. 
"I think the o~~era t ion  was approxiinately three or four days be- 
fore the autopsy. 
"There was a staining rather than blood. The cavity of the brain 
cell had been stained in blood. I found this blood or staining on 
the left side of the brain. This side of the brain controls thc 
mot~on  of the opposite side of the body. The brain operates in 
revcrsc order to  the extremities of the body; they are t!le con- 
trolling motlon. I n  my opinion, the blood or stains found was the 
result of the operation. Aftcr the  operation of the type that  was 
performed upon Illr. Painter, it is natural that these blood stains 
appear very frequently. It is not unnatural for them to ap- 
pear." * * ' 
"I found about a quarter of an ounce of blood there over to the 
left. This clot Tyas very thinly distributed over the surface of 
the brain over a good portion of the left side. There was none 
over on the right side, but i t  waq a, good portion of the surface on 
the left side of the brain. I would say i t  was approximately six 
inches; six square inche~.  That  would be about two inches by three 
inches. I ~ o u l d  say i t  n.as probably four inches by two inches. 
The four inches runs from the front to the back and about two 
inches  vide." 

I n  short summary, (omitting details) the Hearing Commissioner 
found: Tolvin Edgar Painter had worked for the Mead Corporation 
for 27 years. H e  had prospered and had been happy in his work, de- 
voted to  his family, and faithful to his church. On July 21, 1960, he 
suffered an injury by accident while performing his assigned duties 
as  employee of the defendant. He  received first aid treatment, but 
headaches began immediately and continued with increasing intensity 
until a brain operation was performed for the purpose of relieving 
what had been diagnosed as pressure from a blood clot on the brain. 
After nine days in hospital he returned home on August 20, 1960. His 
condition m-as found to be substantially as depicted in the evidence of 
Dr.  Bradley, sketchily quoted in the statement of facts. The Hearing 
Commissioner summarized his findings as follows: 

"9. Tha t  the accidental injury of deceased employee, Tolvin 
Edgar Painter, on July 21, 1960, caused t'he deceased to  become 
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insane and mentally deranged to such an extent tha t  he had an 
uncontrollable and irresistible impulse to  such an extent tha t  he 
became delirious and frenzied without rational knowledge of the 
physical consequence of his act, without conscious volition to  
produce death on September 2, 1960." 

Upon the facts found and the conclusions based thereon, the Hear- 
ing Commissioner awarded compensation. The defendant filed detailed 
exceptions to  all findings and conclusions, and requested review by the 
Full Commission, which in turn overruled all exceptions, adopted the 
findings, conclusions, and award made by the Hearing Cominissioner. 
Thereafter, on appeal to the Superior Court, Judge Fountain over- 
ruled all e~cept~ions,  affirmed and approved the findings, conclusions, 
and award olf the Full Comniission. Whereupon the defendant ap- 
pealed to this Court. 

J. Charles McDarris, Frank: D. Fergmon, Jr., for plaintiff appellee. 
Hall, Thornburg & Holt by 17. Paul  Holt, Jr . ,  for defendant ap- 

pellant. 

HIGGINS, J .  Our Workmen's Compensation Act G.S. 97-38, pro- 
vides for payment of benefits to the defendants of an employee whose 
death "results proximately from the accident arising out of and in the 
course of the employment," unless '(death was occassioned . . . by 
the wilful intention of the employee . . . to kill himself." G.S. 97-12. 

I n  this proceeding the parties stipulated: (1) On July 21, 1960, 
Tolvin Edgar Painter, defendant's enlployee, suffered an injury "by 
accident arising out of and in the course of his employment." (21 
"Death occurred on September 2, 1960, and tha t  i t  was self-inflicted." 

This Court has not passed on the question whether suicide follow- 
ing an injury by accident is compensable. and, if so, under what cir- 
cumstances. Text writers, commentators, and other courts have dealt 
with the question on numerous occasions. By statute, in most cases, 
death is compensable if i t  proximately results (within time limits) 
from the industrial accident. Likewise, most states have statutes 
similar to  our own denying recovery if death is the result of the wilful 
intent of the employee to kill himself. Many jurisdictions emphasize 
the proximate cause theory and do not attach much importance to the 
"wilful intent." However, cases of suicide are so different and dis- 
similar tha t  each case must be classified according to its own facts. 

I n  1915 the Supreme Judicial Court of IhIassachusetts adopted 
what has become known as the harsh rule. "It is tha t  where there 
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follows as the direct result of a physical injury an insanity of such 
violence as  to  cause the victim to take his orvn life through an un- 
controllable impulse or in a delirium of frenzy 'without conscious 
volition t o  produce death, having knowledge of tlie physical conse- 
quences of the act,' then there is a direct and unbroken causal con- 
nection between the physical injury and the death. But  where the re- 
sulting insanity is such as to cause suicide through a voluntary n-ill- 
ful choice determined by a ~noderately intelligent mental power which 
knows the purpose and the physical effect of the suicidal act even 
though choice is dominated and ruled by a disordered mind, then there 
is a new and independent agency which breaks the chain of causation 
arising from the injury." I n  Re Sponatski, 220 Mass. 526, 108 S . E .  

466. 
Other courts followed and the foregoing became the majority rule. 

Among cases supporting the rule are: Jones v.  Traders & General Ins. 
Co., 140 Tes. 599, 169 S.W. 2d 160; Barber v. Industrial Commission, 
241 Wis. 462, 6 S.117. 2d 199; Karlen v.  Department of Labor and 
Industries, 41 Wash. 2d 301, 249 P. 2d 364. 

On the other hand, the English courts, Marriott v. Maltby Main 
Colliery Co., 13 B.W.C.C. 353; Graham v. Christie, 10 B.W.C.C. 
(Scot.) 486; and a gro~ving minority in this country have held tha t  the 
death is cornpensable if a work-connected injury causes insanity which 
in turn induces the suicide. Whitehead v. Keene Roofing Co., Flu., 43 
So. 2d 464; Delinousha v. Sational Biscuit Co., 248 S .Y.  93, 161 K.E. 
431; Bzirnett v. Industrial Commission, 87 Ohio ilpp. 441, 93 N.E. 2d 
41; Prentiss Truck & Tractor Co. v. Spencer, 228 illiss. 66, 87 80. 2d 
272; Olson v. F. I. Crain Lumber Co., 259 illinn. 248, 107 N.W. 2d 
223. 

"The basic legal question seems to be agreed upon by almost all 
of the authorities: i t  is whether the act of suicide was an intervening 
cause breaking the chain of causation between the initial injury and 
the death. The only controversy involves the kind or degree of mental 
disorder which will lead a court to say that  the self-destruction was 
not an independent intervening cause. . . . (I) f the sole motivation 
controlling tlie mill of the employee when he knowingly decides to kill 
himself is the pain and despair caused by the injury, and if the will 
itself is deranged and disordered by these consequences of the injury, 
then i t  seems wrong to say tha t  this exercise of will is 'independent', 
or tha t  i t  breaks the chain of causation. Rather, it seems to be in the 
direct line of causation." The foregoing is according to Larson, The 
Law of Workmen's Compensation, Vol. 1, 5s 36.00, 36.20, and 36.30, p. 
503, et seq., citing many authorities. 
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The Sponatski rule has been criticized as an application of the test 
of criminal responsibility not justified in workmen's compensation 
cases. "Its effect is unnecessarily harsh as  a measure of civil conse- 
quences. A different view prevails in a minority of jurisdictions. 
Reasoning tha t  workmen's compensation policy demands a more 
liberal result, New York, Ohio, Florida, and Mississippi have judicial- 
ly rejected Sponatski. Massachusetts, its state of origin, has overruled 
i t  by statute. This minority follows the English view tha t  if a com- 
pensable injury results in insanity and such insanity results in suicide, 
the suicide cannot logically be an  independent intervening cause if 
there is an otherwise unbroken chain of causation between the injury 
and the death." U.C.L.A. Law Review, 5'01. 8, 1961, TTorkmen'~ 
compensation, p. 673 et seq., citing authorities. Actually an award of 
compensation was upheld in the Sponatski case. The evidcnce giving 
rise to the rule, however, does not appear to be more favorable to an 
award of compensation than the case now before us. 

"Courts which take this position (suicide is an independent inter- 
vening cause of death) tend t o  confuse an intervening act with an  
intervening cause. As its name indicates. independent intervening cause 
stems from an independent agency and is not produced from a prior 
cause within the chain of causal connection. . . . if i t  can be shown 
by competent expert testimony tha t  a compensable injury has caused 
insanity, which in turn has caused suicide, then the first cause, i.e., 
the injury, is the proximate cause of this suicide." Iowa Law Review, 
Vol. 45, 1960, Workmen's Compensation, p. 669, et  seq. citing cases 
and authorities. 

As presented on this record, our specific problem is to determine 
whether the evidence is sufficient to support the findings of the Com- 
mission and whether the findings, in turn, sustain the award. The facts 
found, in our opinion, are sufficient to sustain the award, even under 
any reasonable interpretation of what we have quoted as  the majority 
rule. Number 9, supplemented by the other findings, is sufficient to 
support the award of compensation. IHence, if the evidence is suffi- 
cient to  permit the Commission to  make the finding the law requires 
us to affirm the judgment. 

Dr.  Bradley's evidence (unobjected to) permits the inference and 
finding tha t  periods of insanity followed as  a consequence of Mr. 
Painter's injury during which his judgment was so impaired tha t  he 
was not enabled to  control his action. " ( A ) t  times this man was so 
bereaved of reason or lack of control, of judgment or the ability to con- 
trol his self-destruction . . . tha t  he was unable to control these things 
. . . i t  would be my opinion, from this, tha t  death resulted from the 
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uncontrollable impulses. . . . I think a t  the time he was aware he was 
going to meet his death." This evidence, in the light of what happened 
immediately before the suicide, permitted the inference the act of 
suicide occurred during a period of insanity. The evidence was sufficient 
to support finding S o .  9. Whether i t  might support a different finding 
is immaterial. The Superior Court, in reviewing the Comn~ission's 
order, and this Court, in passing on the appeal, are bound by the 
findings supported by the evidence, the weight of which is for the Com- 
mission. Conflicts and inconsistencies in the evidence come to us re- 
solved by the findings of t>he Industrial Commission. 

I n  holding the evidence sufficient to support a finding tha t  by reason 
of insanity the suicide mas the result of an uncontrollable impulse, or 
in a delirium of frenzy without conscious volition to cause death, we 
are not thereby to be understood as  fixing as our standard the rigid 
rule of the Sponatski case. VTe go no further noTy than to  hold the rvi- 
dence was sufficient to meet the reasonable tests of that  rule which the 
Industrial Commission seems to  have used as  the standard. Any 
further discussion is not now required. Tlie judgment of the Superior 
Court is 

Affirmed. 

W. E. SALE, W. F R A K K  SALE, AND F R E D  A. SALE, TRADIXG AXD D ~ I S G  
B ~ S I X E S S  AS TV. E.  SALE AKD SONS, ROSDA, N. C. V. W. A. JOHK- 
SOX, COBlhIISSIONER O F  REVENUE O F  T H E  STATE O F  SORTEI 
CAROLIKA. 

(Filed 27 February 1963.) 

1. Statutes § 6- 
G.S. 105-164.13(37) which, in providing exemptions from sales and use 

tax, uses the word "or" between its specifications of wrapping paper, 
containers, and like articles exempt from the tax and its lin~itatioa on 
exemptions c hen such articles constitute a part of the sale of tangible 
personal property and a re  delivered with it  to the purchaser" is ambigu- 
ous and therefore subject to judicial construction, since the word "or" 
is popularly used in the sense of "and" and mar  be so construed x~hen 
necessary to give effect to the Legislative intent. 

2. Same- 
Where a statute is ambiguous its legislative history may be consider- 

ed in conneotion with the object, purpose, and language of the statute in 
order to arrive at  its true meaning. 
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3. Taxation 5 19- 
The povrer to tax and to exempt from taxation is a n  es~en~tial  attribute 

of sol-ereignty, and as  a general rule exemption from taxation is never 
presumed and statutes providing exemptions a re  to be strictly construed. 

4. Taxation 8 Z3- 
Regulations of the Commissioner of Revenue interpreting a t a s  statute 

will be held prima facie correct, and although not controlling on the 
courts. will be given due and careful consideration. 

5. Taxation 8 2% 
G.S. 106-164.13(37) which, in providing exemptions from sales and use 

tax, specifies wrapping paper, containers, coops, etc., when used for 
packaging or del i~~ering tangible gerronal property "or" when such 
articles constitute a part of the sale and a re  delivered to the customer, 
is 71clrZ to rxcnipt the ellumerated articles from taxation only when such 
articles constitute a part of the sale and a re  delivered to the customer, 
the nord "or" being construed "and" to effect Legislative intent a s  as- 
certained frorn a consideration of the history of the enactment, tlie pre- 
sunlption against exemption from taxatiou, the rule of strict construction 
of statutory exeuiptions, allti t~he administrative regulations of the De. 
partment of Revenue. 

6. Pleadings 5 30- 
Plnintiffs' niotion for judgment on the pleadings is in  effect a demurrer 

to the answer and admits for the purpose of the motion the truth of all  
facts well pleaded in tlie answer and the untruth of plaintiffs' allegations 
so f a r  a s  they a re  controverted in  tlie ansn-er. 

7. Same-- 
On plaintiffs' motion for judgment on the pleadings, defendant's an- 

swer will be liberally construed and the moltion denied if the facts alleged 
in the answer constitute a defense or if the answer is good in any re- 
spect or to any extent. G.S. 1-151. 

8. Same- 
In  passing upon plaintiffs' motion for judgment on the pleadings, a n  

eshibit attached to the answer and made a part thereof is to be considered. 

Plaintiffs' motion for judgmenlt on the pleadings must be denied if 
plaintiff's would fail  in their action even though they prove every alle- 
gation of their complaint, but the court will not dismiss the acltion ea: 
?/zero ?notu when it  cannot be determined whether plaintiffs by amend- 
ment can state facts suficient to constitute a cause of action. 

APPEAL by defendant from Crissman, J., June 1962 Civil Term of 
WILKES, docketed and argued as  Case No. 378 a t  Fall Term 1962. 

Civil action, by virtue of G.S. 105-267, against the State Commis- 
sioner of Revenue to recover sales tax paid under protest. 
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From a judgment on the pleadings tha t  plaintiffs recover $4,487.73, 
with interest from 15 December 1961, and for tlle costs, defendant ap- 
peals. 

Attorney General T .  IV. Bruton and Assistant Attorney General 
Peyton B. Abbot t  for the State.  

Allen, Henderson & Willianzs b y  Hoke F .  Henderson for plaintiff 
appellees. 

PARKER, J. Defendant assigns as error tlie judgment on the plead- 
ings entered upon plaintiffs' motion. 

The complaint alleges, and tlle anslver admits, the following: All 
procedural requirements of G.S. 103-267 have been met by phin-  
tiffs t o  maintain tjhis action for a refund of Korth Carolina sales tax 
paid by plaintiffs under protcst to defendant State Coinn~isaioner of 
Revenue for the period 1 August 1938 to 1 July 1961. Plaintiffs, cio- 
ing business under the name of TI'. E. Sale and Sons, own and olmnte 
a lnanufacturing business a t  Ronda in TTillies County, wl~ich is 
principally engaged in tlie manufacture of chicken and turkey coops. 

Paragraph five of the complaint alleges t,hat "plaintiffs sell their 
coops to farmers, poultrymen, and persons, firms, and corporations en- 
gaged in the poultry business, and such coops are used for puclinging, 
shipment, and delivery of tangible personal property which is cold 
either a t  ~vliolesale or retail, or such coops are delivered with the 
chickens or turkeys to the customer, and therefore are eseinpt from 
the retail sales and use tax undcr the provisions of G.Y. 105-164.13, 
subsection 37." 

Paragraph five of the answer, replying to paragraph five of the 
complaint, says: 

"It is admitted tha t  the plaintiffs sell their coops to f~~rn ic r s ,  
poultrymen and persons, firi-ns and corporations engaged in tlie 
poultry business, and that  such coops are used by such c u ~ t o n ~ r s  
in the delivery of live poultry, n-hich is sold by sucli customers a t  
either wl~olesale or retail. Except as lierein admitted, the alle- 
gations of paragraph 5 of the complaint arc denied except it? 

further admitted and set out in thc minutes of the hearing held 
before the defendant Cominisbioner of Revenue on September 25, 
1961, a copy of which minutes is attacl~cd hereto and nlarlicd 
EXHIBIT 'A' and asked to be taken as a part  of this answer." 

The relevant part of the minutes of the hearing held before the de- 
fendant State Conmissioner of Revenue on 23 September 1961, a 
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copy of which minutes is attached to the answer and made a par t  
thereof, reads: 

( [ n  n e The sales of coops on which tax was assessed were identi- 
fied as  sales made to poultry processors who use the coops to haul 
chickens from their source of supply to  their processing plants; 
sales to  producers and farmers for use in hauling their chickens 
to  the market;  and sales to poultry dealers who use the coops to 
haul chickens and turkeys which are grown for them under con- 
tract with farmers and producers. The taxpayers contend tha t  their 
sales of coops as  described above are exempt from retail sales 
and/or use tax under provisions of G.S. 105-164.13(37) of the 
Sales and Use Tax Law as  revised in 1959. The taxpayers main- 
tain tha t  those sales of coops come within the purview of the 
exemption since the purchasers use the coops to deliver the chick- 
ens and turkeys which are ultimately sold, notwithstanding some 
of the sales occur only after the chickens and turkeys are pro- 
cessed. 

"DECISION: 

"The Commissioner has considered the taxpayers' contention 
with respect to the sales of coops to poultry processors, producers 
and farmers, and dealers associated with contract growers. The 
Comniissioner does not agree tha t  the coops purchased and used 
as a means of transporting the users' chickens and turkeys come 
within the purview of the exemption provided by G.S. 105-164. 
13 (37) of the 19.59 Statute. It is the decision of the  Commissioner 
tha t  the tax on the amended audit has been properly assessed, 
and i t  is therefore directed tha t  the amount of the amended assess- 
ment be sustained. It is further directed tha t  the statutory penalty 
be abated." 

Paragraph six of the complaint alleges, and the answer admits, 
tha t  on 15 December 1961 plaintiffs paid under protest to defendant 
State Conlmissioner of Revenue the sum of $4,487.73 in sales tax 
assessed against them for the period from 1 August 1958 to 1 July 
1961. This paragraph of the complaint avers tha t  this assessment of 
tax was contrary to the provisions of G.S. 105-164.13, subsection 37. 

Defendant denies this conclusion of law in the corresponding para- 
graph of the answer. 

The General Assembly a t  its 1957 Session completely revised the 
North Carolina Sales and Use Tax Act. Session Laws 1957, chapter 
1340, Article 5. This article became effective 1 July 1957, and is 
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codified as General Statutes, chapter 103,, Article 5 ,  sections 103-1641 
e t  seq. Division 111 of this article is entitled EXEMPTIONS AIND 
EXCLUSIOSS. G.S. 103-164.13 under this article reads: "The sale 
a t  retail, the use, storage or consumption in this State of the following 
tangible personal property is specifically exempted from the tax 
imposed by this article:" Thirty-eight ~ubdivlrions of tangible person- 
al  property are set forth as specifically exempt. Subdivision 37, which 
is relevant a t  all times here, reads as follows: 

"Sales of wrapping paper, labels, wrapping twine, paper, cloth, 
plastic bags, cartons, packages and containers, cores, cones or 
spools, wooden boxes, baskets, coops and barrels, including paper 
cups, napkins and drmking straws and like articles sold to 
manufacturers, producers and retailers, when such nlwterials are 
used for packaging, shipment or delirery of tangible personal 
property which is sold either a t   holesa sale or retail or n.1ien such 
articles constitute a part  of tlie sale of such tangible personal 
property and are delivered ~ i t l i  i t  to the customer." 

Plaintiffs make these content,ions in their brief: 
'LH X H that  portion of subsection (37) which reads: 'wlien such 

materials are used for packaging, shipment or delivery of tangible 
personal property which is sold either a t  wholesale or retail,' is 
the controlling portion of the statute which exempts the sale of 
coops from the sales and use tax imposed by Chapter 105 of the 
Statute. The defendant, on the other hand, undertakes to elimi- 
nate this and t o  place all the emphasis upon the closing words of 
subsection (37),  which reads: 'when such articles constitute a 
part  of the sale of sucli tangible personal property and are de- 
livered with i t  to t'he customer.' These two provisions in sub- 
section (37) of the Statute are connected with the word 'or'; 
therefore, i t  is plaintiffs' contention that  the sales of coops which 
comply with the  requirements of E I T H E R  O F  THESE PRO- 
VISIONS ARE E X E M P T  from the sales and use tax under this 
statute. 

"The plaintiffs contend that  the approved and general practice 
in the  trade is to  transport live poultry in coops; therefore, coops 
are used for packaging, shipment, or delivery of tangible personal 
property within the purview of tlie exclusion of subsection (37) 
of the  Statute. 

"The applicable statute is clear in its provision for the ex- 
clusion of items set forth therein from the sales and use tax and 
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shows tha t  the Legislature clearly had in mind the exclusion of 
coops;" " ",' 

Defendant's contention is to the effect tha t  G.S. 105-164.13(37) 
exempts froin the sales tax the articles of tangible personal property 
therein enumerated, when such materials are used for packaging, ship- 
ment or delivery of tangible personal property which is sold either a t  
wholesale or retail, and when such nmterials attach to and constitute 
a part  of the sale of such tangible personal property and are delivered 
with i t  to the customer. 

I n  our opinion, the language of G.S. 105-164.13 (37) is not plain 
and clear, but ambiguous. The difficulty of its construction arises from 
the terms tha t  sales of the inaterials specified therein are exempt from 
the sales tax "when such inaterials are used for packaging, shipment or 
delivery of tangible personal property which is sold either a t  wholesale 
or retail or when such articles constitute a part of the sale of such 
tangible personal property and are delivered with i t  to the customer." 

Consequently, the duty devolves upon us to construe this subsection 
of the statute in order to ascertain and declare the meaning and in- 
tention of the Legislature, and to  carry such ineaning and intention 
into effcct. MidlcijJ v. Granzte C o ~ p . ,  235 N.C. 149, 69 S.E. 3d 166; 
Young v. TYhitelzalL Co., 220 N.C. 360, 49 S.E. 2d 797; Whitford v. 
Insurance C'o., 163 K.C. 223, 79 S.E. 501, Ann. Cas. 1915B 270; 50 
Am. Jur., Statutes, sec. 223. This Court said in Tt7atson Industmes v. 
Shawl Comr. of Revenue, 235 K.C. 203, 69 S.E. 2d 505: "The legislative 
intent is the essence of the law and the guiding star in the inter- 
pretation tlierof." 

"And where the ineaning of a statute is docubtful, the history of 
legislation on the general subject dealt with, including statutory 
changes over a period of years, may be considered in connection with 
the object, purpose, and language of the statute, in order to arrive a t  
its true ineaning." Cab Co. v. Charlotte, 234 N.C. 572, 68 S.E. 2d 433. 

On 10 Kovember 1956 the Comnlission for the Study of the Reve- 
nue Structure of the State made its report to the then Governor of the 
State of North Carolina. On page 44 of this Report is set forth recom- 
mended changes in the sales and use taxes. I t s  second recommendation 
is t h a t  "the present levies on the retail sale and/or use, storage or 
consumption of tangible personal property now subject to the retail 
sales and/or use tax be retained in the main. There is, however, in- 
cluded in the proposed recodification some recoinmended changes as 
follows:" " " (c )  Certain transaction!: or kinds of tangible personal 
property now exempt by administrative interpretation which in the 
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opinion of the Commission should continue to be exempt are specifi- 
cally set forth in the exen~ption section." The exemption section be- 
ginning on page 50 of this Report is entitled ITEMS NOIT. E X E M P T  
BY ADBIIXISTRSTIVE PRACTICE KHICH ARE SPECIFICAL- 
LY E X E M P T E D  I N  T H E  PROPOSED NETT LA4JJ7. Ten items are 
listed. Item 9 on page 52 reads: 

" (9) Sales of wrapping paper, labels, wrapping twine, paper. 
cloth, plastic bags, cartons, packages and containers, cores, cones, 
or spools, wooden boxes, baskets, coops and barrels, including 
paper cups, napkins and drinking straws, and like articles sold to 
manufacturers, producers and retailers, when such materials are 
used for packaging, shipment or delivery of tangible personal 
property which is sold either a t  wholesale or retail or when such 
articles constitute a part  of the sale of such tangible personal prop- 
erty and are delivered with i t  to the customer. 
"Present Law: 

These articles are exempt in part  by regulation and in part  by 
adnlinistrative practice. 
"Problem: 

These articles are essential in packaging, slhipment and delivery 
of tangible personal property which is sold a t  wholesale or retail 
and have been included in the statutory exemptions to conform 
to present practice and also to specifically exclude from tax 
liability these materials which are an essential part  of every sale." 

G.S. 105-164.13 (37) is a verbatim enactment into law by the General 
Assembly of this Item 9. 

The power to exempt from taxation, as well as the power to tax, 
is an essential attribute of sovereignty. Atlantic Coast Line R. C'o. v. 
Phillips, 332 U.S. 168, 91 L. Ed.  1977, 173 A.L.R. 1.  Since "taxation is 
the rule; exemption the exception" (Odd Fellows v. Swain, 217 N.C. 
632, 9 S.E. 2d 365), the general rule is tha t  a grant of exemption from 
taxation is never presumed, and statutes providing exemption from 
taxation are strictly construed. Investment Co, v. Cumberland County, 
245 N.C. 492, 96 S.E. 2d 341; Henderson v. Gill, Comr. of Revenue, 
229 N.C. 313, 49 S.E. 2d 754; Harrison v. Guilford Colunty, 218 N.C. 
718, 12 S.E. 2d 269; Rich v. Doughton, 192 S .C.  604, 135 S.E. 227; 
84 C.J.S., Taxation, sec. 225. 

I n  50 Am. Jur., Statutes, sec. 282, i t  is said: 

"The popular use of 'or' and 'and' is so loose, and so frequently 
inaccurate, tha t  i t  has infected statutory enactments. For this 
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reason, t,heir strict meaning is more readily departed from than 
tha t  of other words. I n  this respect, i t  is clear tha t  the courts have 
power t o  change and will change 'and' to  (or' and vice versa, mhen- 
ever such conversion is required by the context, or is necessary to 
harmonize the provisions of a statute and give effect t o  all its pro- 
visions, or to save i t  from unconstitutionality, or, in  general, to 
effectuate the obvious intention of the legislature." (Emphasis 
added.) 

T o  the same effect, see 82 C.J.S., Statutes, sec. 335. 
I n  Union Ins. Co. v. United States, 6 Wall. 739, 18 L. Ed. 879, the 

Court said : 

"The difficulty of construction arises from the terms in which 
jurisdiction is granted 'to any district or circuit court having 
jurisdiction of the amount, or in admiralty, in any district where 
the property is found.' It is said tha t  the use of the disjunctive 
'or' restricts the jurisdiction in admiralty to the district courts. 
And this view is certainly not without some warrant in the phrase- 
ology of the act. But  when we look beyond the mere words to  the 
obvious intent me cannot help seeing tha t  the word 'or' must be 
taken conjunctively; and tha t  the sense of the law is tha t  both 
the circuit and the district courts shall have jurisdiction 'accord- 
ing to the an~ount '  and 'in admiralty.' " 

Pursuant to the authority vested in the Commissioner of Revenue 
by G.S. 105-262 and G.S. 105-264 ( I n  re Vanderbilt University, 232 
N.C. 743,114 S.E. 2d 655), on 1 May 1935 the Department of Revenue 
filed in the office of the Honorable Thad Eure, Secretary of State of 
North Carolina, a true copy of the revised sales and use tax regu- 
lations, approved by the Tax Review Board, the original of which is 
now on file and a matter of record in his office. Rule 13, entitled CON- 
TAINERS, IITRAPPING AXD PACKING hSATERIALS AND R E -  
LATED PRODUCTS, reads as follows: 

" (a)  Items of tangible personal property which attach to, 
contain or otherwise become a part  of a sale of tangible personal 
property, and for which there is no separate charge, are not sub- 
ject to  the retail Sales or Use Tax but are subject to the whole- 
sale rate of tax. Such items include containers for products sold, 
wrapping paper, shipping or mailing labels, wrapping twine and 
similar items which actuaIly accompany delivery of the tangible 
personal property sold. 
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" (b)  Sales of tangible personal property to a person who uses 
such property in rendering services in the conduct of his business 
are subject to the Sales or Use Tax. 

" (-4s Revised) " 

This Rule 15 was In effect a t  all times relevant here. 
"Ordinarily, the interpretation given to tlie provmons of our tax 

statutes by the Commissioner of Revenue \ d l  be held to be przma 
facle correct and sucli interpretation will be given due and careful 
condera t ion  by this Court, though such interpretation is not con- 
trolling. hloreover, this Court ~ 1 1 1  not follow an administrative in- 
telpretation n-liich, in its opinion, is in confllct 111th the clear intcnt 
and purpose of the statute under consideration. [Citing authority.]" 
I n  re I'anderbzlt Gniversrty, supra. 

Considermg the language of G S. 103-164 13 ( 3 7 )  and the history of 
its enactment by the Legislature, and further considering the general 
rule that  a giant of excinption from taxahon is never presumed, and 
statutes providmg exenlptlon from taxation are strictly construed, and 
in addltlon conside~mg tlie regulations of tlie 1)epartinent of Revenue, 
approved by the Tax Review Board, in re,pect to this subsection of the 
statute exempting certain tanglble perqonal property tliere~n enuiner- 
ated from the sales tax, and looking beyond the mere words to the 
obvious intent of the Legislature, i t  is our opinion, and we so hold, 
tha t  the word "or" must be taken conjunctively and construed as 
"and," and that  the manifest legislative intent of G.S. 105-164.13 (37) 
is that  the nlatcrials therein enumerated shall only be exempt from the 
sales tax  hen such materials are used for packaging, shlpment or de- 
livery of tangible personal property ~vhich is sold either a t  wholesale 
or retail and  hen sucli articles constitute a part  of the sale of sucli 
tangible personal property and are delivered with i t  to the customer." 

Plaintiffs' motion for a judgment on the pleadings is in effect, or in 
the nature of, a demurrer to the answer, and admits for the purpose 
of their mot~on:  One, the truth of all well-pleaded facts in the answer, 
and, two, the untruth of plaintiffs' own allegations insofar as they are 
controverted in tlie answer. Hill v. Parker, 248 N.C. 662, 104 S.E. 2d 
848; Burton v. Reldsville, 240 N.C. 577, 83 S.E. 2d 651; McGce v. 
LeclJord, 238 X.C. 269, 77 S.E. 2d 638; Ralezgh v. Fisher, 232 N.C. 
620, 61 S.E. 2d 897; Oldham v. Ross, 214 X.C. 696, 200 S.E. 393. 

The answer of the appealing defendant must be construed liberally, 
wh~cli means tha t  every reasonable intendment n u s t  be taken in favor 
of him, and if the answer contains well-pleaded facts sufficient to 
constitute a defense, or if i t  is good in any respect or to any extent, i t  
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wilI not be overthrown by a motion for judgment on the pleadings. 
G.S. 1-151; Hz11 v. Parker, supra; Burton v. Redsville, supra; Erick- 
son v. Starling, 233 N.C. 643, 71 S.E. 2d 334; Bessire and Co. v. Ward, 
206 N.C. 858, 175 S.E. 208; Przdgen v. Pm'dyen, 190 N.C. 102, 129 
S.E. 419. 

Exhibit "A" attached to the answer, and made a par t  thereof, may 
be considered in passing upon a judgment on the pleadings. 71 C.J.S., 
Pleading, sec. 257; 41 Am. Jur. ,  Pleading, sec. 246. See also Coach 
Lines v. Brotherhood, 254 N.C. 60,118 S.E. 2d 37; Moore v. W.O.O.W., 
Inc., 253 N.C. 1,116 S.E. 2d 186. 

Plaintiffs allege tha t  they "sell their coops to farmers, poultrymen, 
and persons, firms, and corporations engaged in the poultry business, 
and such coops are used for packaging, shipment, and delivery of 
tangible personal property which is sold either a t  wholesale or retail, 
or such coops are delivered with the chickens or turkeys to the custo- 
mer." Defendant admits "that the plaintiffs sell their coops to farn~ers,  
poultrymen and persons, firms and corporations engaged in the poultry 
business, and tha t  such coops are used by such custoiners in the 
delivery of live poultry, which is sold by such customers a t  either 
wholesale or retail." Such allegations in the complaint and admissions 
in the answer are not sufficient to  exempt plaintiffs' sales of coops from 
the sales tax within the purview and intent of G.S. 105-164.13 (37) .  
There is no allegation in the complaint to the effect tha t  when plain- 
tiffs' vendees sold poultry the coops constituted a par t  of the sale of 
such poultry and were delivered with the poultry to the customer. 
It is obvious tha t  the lower court committed reversible error in enter- 
ing a judgment on the pleadings for plaintiffs on their motion. 

We are concerned here with pleadings alone. If plaintiffs prove 
everything they allege in their present, complaint, they must eventual- 
ly fail in their action. Why then should we not ex mero motu dismiss 
the action? Ice Cream Co. v. Ice Cream. Co., 238 N.C. 317, 77 S.E. 
2d 910. The answer is tha t  not Itnowing the facts we cannot determine 
with certitude whether or not plaintiffs by amendment can state facts 
sufficient to constitute a cause of action. 

For the  reasons stated above, the judgment on the pleadings is set 
aside, and the case is remanded to the lower court for further pro- 
ceedings according to law. 

Error. 
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OWES H. TEAGUE A X D  WIFE, BERTHA V. TEAGUE v. 
DUKE POWER COMPANY AXD HARRISON-WRIGHT COMPANY. 

(Filed 27 February 1963.) 

1. Evidence 3 31- 
Evidence tliat an agent for defendants stated upon inspecting the 

premises after the fire in suit that  he did not know why the worlrman ran 
"hot" wires in tlie rnanner indicated into plaintiffs' house, held properly 
escluded as  being testimony of a declaration by the agent after the oc- 
currence, and therefore outside of the res gestue. 

2. Evidence 3 49- 
TTitnesses found by the court to be esperts in their field mar  testify 

from hypothetical facts in evidence that wires installed in  the manner 
indicated could not hare caused fire. 

3. Same- 
Electrical experts  nay testify from tlieir observation of a piece of 

electrical equil~nlent tnlien from the scene as  to what physical changes 
~ ~ o u l d  have been apparent had it  been subjected to a n  electrical arc and 
tliat such condition was not apparent on the equipment in eTidence. 

4. Appeal and Er ror  3 41- 
The admission of eridence over objection cannot be held 1)rejudici:il 

~ r h e n  e~ idence  of tlie same import is thereafter admitted mitliont ob- 
jection. 

5. Evidence 3 43- 

Where there is sufficient eridence to support a finding that  the wit- 
nesses in question were experts in their field, i t  n-ill be presumed that 
the court, before admitting their expert testimony, found that  they n-ere 
experts notnitlistanding the absence of a specific finding to this effect, 
and H general objection to tlieir testirr~ony without specific objection lo 
their qualifications will be considered only a s  to the competency of the 
particular question. 

6. Evidence 4 3 -  
The fact that  the testimony of experts is  in the form of a pos i t i~e  

statement is not ground for  objection when in the nature of things the 
statement necessarily relates to a n  opinion. 

7. Evidence 3 49- 
The statenlent of a witness that  contact with metal or another lire 

wire is necescary to cause a short circuit is  not objectional as  opinion 
testimony, since the statement is not of a n  opinion but of a generally 
l i n o ~  11 fact about electricity. 

8. Appeal and  Er ror  3 4- 
TT'here both plaintiffs and defendanits appeal from judgment in favor 

of defendants, defendants' appeal will not be considered when no error is 
found on plaintiffs' appeal, since in such instance defendants a r e  not the 
parties aggrieved by the judgment. G.S. 1-271. 
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APPEAL by both the plaintiffs and defendants from Olive, J., Febru- 
a ry  1962 Term of RANDOLPH. This appeal was docketed in the Supreme 
Court as  Case No. 538 and argued a t  the Fall Term 1962. 

Civil action to recover damages for the destruction of plaintiffs' 
home and its contents by fire allegedly caused by defendants' negli- 
gence. The jury answered the issue of negligence in favor of the de- 
fendants. 

On October 5, 1958, plaintiffs were engaged in remodeling their 
residence on the east side of U. S. No. 220. It had been completely re- 
wired by the Liberty Machinery Company. The two defendants, Duke 
Power Company and Harrison-Wright Company, acting jointly, ran 
a service cable from a transformer on the distribution h e  of the Duke 
Power Company on the highway and attached i t  to a service pole 
about eighty-five feet to the  rear of the southeast corner of the house. 
The transformer had a built-in control designed "to trip the line . . . 
in case of a short, trouble or overload." The line to plaintiffs' house was 
a "three-ply roll together service," consisting of two wires insulated 
with rubber and one bare aluminum neutral wire which was not 
charged with electricity. The neutral wire was run through and 
wrapped about six times around a portion of a porcelain spool or 
insulator. It was then turned back and hooked onto a screw hook which 
had been attached to  a rafter in the overhang of the roof a t  the south- 
east corner of the house. The porcelain insulator was attached to a 
bail which hooked into the screw hook, insulating the wires from the 
house. There was a space of from tn-elve to fifteen inches between 
the weatherboarding and the rafter. The ends of the two insulated wires 
were taped with a high insulating, plastic tape, folded back and taped 
down. The insulation tape was then (.overed with friction tape. From 
the point a t  which they were bent the length of these insulated mires 
was from twelve to eighteen inches. The end of one insulated wire was 
from eight t o  ten inches from the other and bent back underneath and 
to  the side of the aluminum wire. According to  the defendants' evi- 
dence, the  mires used and the method of installing them were in gen- 
eral and approved use for servicing homes. 

Defendants completed this installation about 3:30 p.m. on Septem- 
ber 18, 1958. The wires were then energized so tha t  the service men 
would not have to go back to the main line when they vere  connected 
with the wiring in the house. Connection could not be made until the 
wiring had been approved by the electrical inspector who had been 
notified to  come. At  tha t  t i n ~ e ,  according to defendants' evidence, no 
par t  of the energized wires was dangling. 

Workmen engaged in renovating the house, as well as t8he plaintiffs, 
got electricity from a cord which was plugged into a connection on a 
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pole a t  a trailer site fifty to sixty feet from the house. This cord was a 
regular Romax drop cord dezigned for inside use; it was not water- 
proof. Fronl the pole to the house, i t  lay on the ground. It entered thc 
house on the north side over the top of the bathroom ~ ~ i n d o w .  Inside, 
according to defendants' evidence, i t  hung over a nail in the hall; ac- 
cording to plaintiffs', i t  was run through a loop of string which was 
hung from the nail. The cord had an outside connection which tlie ce- 
ment mixer and plumbers used. 

Mrs. Teague, one of tlie plaintiffs, testified that  several times dur- 
ing the week preceeding October 5th she heard a beating noise on the 
south side of tlie house. On tlie Thursday before during a heavy rain 
and windstorm she went outside to see what was making the noise. She 
observed that  two of the wires ~ ~ h i c h  came from tlie service pole were 
hanging d o ~ ~ n  from two and a half to three feet under the roof with 
the ends ten to twelve feet above the ground. She saw no fire and did 
not suspect a fire hazard. During that  week, plaintiffs had used no 
electrical appliances in the house and had had no fire in the stove 0:. 

fireplace. On Sunday, October 5th, plaintiffs left home about 5:00 
p.m. They returned about 8:00 p.m. to find the house burning to the 
ground. 

Sometime after 7:00 p.m. Charlie Vickory, Wilbur Allen and Edgar 
Parsons observed the house on fire and came to the scene. Vickory 
testified tha t  he observed the flames through a picture window and 
all the fire lie could see mas inside the house. Allen and Parsons testi- 
fied that they saw no fire on the outside of the house until i t  began 
to break out from under the eaves on the west side. Plaintiffs' witness 
Batten, who lived about two hundred yards from their home, testified 
that  his attention was first attracted by the smoke and the odor of 
rubber burning. ,4t that  time he saw no fire on the outside. About 
ten minutes later he saw the southeast corner burning. 

J. P. Jones, a motorist on Highway S o .  220, testified that between 
5:00 and 6:00 p.m. he observed something like "an electric arc welder" 
on the south end of the plaintiffs' house; that  it flashed a couple of 
times eight or ten feet above the ground; tha t  there was some smoke 
and the odor of burning, but he saw no flame. Mrs. Louise Toomes 
testified tha t  about 7:00 p.m., as she traveled north on the highway, 
she observed a small fire on the south side of the house about the 
height of a window but she did not think the house was on fire. T .  E. 
B r o m ,  an employee of Duke Power Company, came to the scene after 
the house had collapsed. He  found the  ires from the service pole on 
the ground and cut them. 

The defendants made timely n~otions of nonsuit r~h ich  were over- 
ruled. From a judgment entered on the verdict that  plaintiffs recover 
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nothing of the defendants, the plaintiffs appealed, assigning errors in 
the admission of evidence and in the charge. Defendants also appealed, 
assigning as  error the overruling of their inotions for judgment as of 
nonsuit. 

L. T. Hammond and Deane F. Bell for plaintijfs. 
James B. Lovelace for Ham-ison-Wmght Construction Company, de- 

fendant. 
G. E. Milley for Duke Power Company, defendant. 

SHARP, J. Plaintiffs offered the evidence of Mrs. Teague tha t  
when Mr. Brown came to cut the wire after the fire he first told her 
the wires from the pole to the house were not energized, but a short 
time later he same back to say "that those wires were hot, and he 
couldn't underbtand what the boys meant by running the wires to the 
house; i t  was a fuse job, after the  wires had been con~pleted and it 
has been inspected." Defendants' objwtion to this evidence was sus- 
tained, and its exclusion constitutes plaintiffs' first assignment of 
error. The evidence was clearly incoinpctent. 

"It is the rule with us t h a t  what an  agent or employee says 
relative to an act presently being done by hi111 within the scope 
of his agency or employment, is admissible as  a part  of the res 
gestae, and may be offered in evidence, either for or against the 
principal or employer, but what the agent or employee says after- 
wards, and merely narrative of a past occurrence, though his 
agency or employment may continue as to other matters, or gen- 
erally, is only hearsay and is not competent as against the princi- 
pal or employer." Hubbard V .  R.R.. 203 N.C. 675, 166 S.E. 802. 

Joseph E. Fennell, Electrical Superintendent of the Durham District 
of Duke Power Company was found by the court to be an expert 
electrical engineer. Herbert Weeks, an electrical contractor not con- 
nected with defendants, was found to be an expert in electrical power 
line construction. Plaintiffs' assignments of error 32 through 36 relate 
to the opinion evidence of these two experts. Fennell, in answer to a 
hypothetical question, testified tha t  if the jury should find the in- 
stallation of wires from the service pole to the plaintiffs' house to have 
been made in the manner defendants' evidence tended to show, in 
his opinion, the  installation could not have caused the fire; and i f ,  
between September 18th and October 5th the two insulated m' 'ires were 
caused to  hang down~wrd  from the neutral wire, they could not have 

the fire. H e  further testified that there was "no lack of safety 
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in a properly insulated wire." Weeks testified, in answer to a hypo- 
thetical question, that  the attachment of the wires to the southeast 
corner of plaintiffs' residence, if made as detailed by defendants' wit- 
nesses, mas safe and in keeping ~ ~ 4 t h  the customary practice in the 
electrical construction business. It is noted, that  on cross-examination 
plaintiffs did not propound a hypothetical question which assumed the 
facts to be as plaintiffs' evidence tended to show. 

"Persons skilled in matters relating to electricity may state 
inferences or judgments \ ~ i t l l  respect to such matters, as, for 
example, whether certain electrical equipment is defective or 
unsafe; t l ~ e  proper construction of electrical equipment; whether 
certain construction was negligent; whether certain equipment was 
inaintaincd in accordance with the standards of practice; the 
cause of a certain result; the effect of certain occurrences; and 
other matters." 32 C.J.S., Evidence, Section 530 a. 

Fennel1 and Weeks testified as expert electricians; the evidence mas 
competent. Assignments of error 32 through 36 are overruled. Lynn v. 
Silk Mzlls, 208 N.C. 7, 179 S.E. 11. 

The cases cited by the defendants, in ~ h i c h  opinion evidence a s  
to the cause of fires or other damage to  property was excluded, in- 
volved the opinions of non-expert or lay witnesses which, the Court 
said, ryere worth no more than any one else's. Kerner v.  R.R., 170 Y.C. 
91. 86 S.E. 998. In  such instances, lay witnesses are not permitted to in- 
vade the prerogative of the jury. Wood v. Insurance Co., 213 K.C. 
158,  90 S.E. 2d 310. However, an expert in a particular field may 
give his opinion, based on personal observation or in answer to a 
properly framed hypothetical question, tha t  a particular event or 
situation could or could not have produced the result in question. 
Stansbury, Evidence, Section 137. 

Defendants' evidence tended to show tha t  the day after the fire, 
H. K. Davis, District Manager of Duke Power Company; Joe F. 
Connor, Construction Superintendent for Harrison-TT'right Construc- 
tion Company; F. J. Fitts, Line Foreman for Duke Pover Company; 
and J. C. Tuncannon, Claim Agent of Duke Power Company, went to  
the premises and made an investigation. About fifteen feet from the 
southeast corner of the house they found a piece of screw hook, a bail, 
and several pieces of a broken porcelain insulator. These were the same 
kind and type which defendants had attached to the Teague residencr 
and were introduced in evidence as defendants' Exhibit 8. 

After examining the metal hook and the four pieces of porcelain 
constituting defendants' Exhibit 8, TT'eeks testified, over objection, 
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tha t  in his opinion i t  had not been subjected to an elect.rica1 ars  or 
fire; tha t  an electrical burn would lmve left i t  pitted and i t  would 
sliow blue marks. 

W. 31. Dickerson, a,n electrical lineman for Harrison-Wright Com- 
pany also examined Exhibit 8. Without objection, he testified as 
follows: "That was the same kind used a t  the Teague place. You can 
tell wlietlier or not a short has been made on tha t  spool. You can tell 
by pitted marks in the metal or in tlie spool t,here will be sort of flash 
burn. I do  not see any of that. I can tell whether an  electrical burn has 
been made on the spool by the same \yay. I do not see any of that." 

Over plaintiffs' objection, defendants' witness, H. I<. Davis, the 
district manager of Duke Power Company, thirty-five years ~ i t h  the 
company, gave the same testimony. 

Joe 3'. Connor, for sixteen years an electrical construction superin- 
tendent for Harrison-Wright Construction Company testified to the 
same effect - over objection on direct examination, and in answer 
to specific questions by plaintiffs' coun,sel on cross-examination. Plain- 
tiffs' lassignnients of error 7 through 13 a,nd 37 through 38 are to the 
admission of this evidence. 

Exliibit 8 was properly introduced in evidence. The jury examined 
i t ,  and i t  was proper for the electricians to interpret the condition 
for them. Howeve'r, the  record contains no specific finding by the 
judge tha t  Davis, Dickerson, and Connor Jyere electrical experts, and 
plaintiffs contend tha t  their testimony "invaded t,lie province of the 
jury. " 

These assignments of error cannot be sustained. 
Weeks, an  adjudicated expert, had given the same testimony and 

Dickerson's evidence went in without objection. I?t re Will of Knight, 
250 N.C. 634, 109 S.E. 2d 470. Nevertheless, the rule with us is tha t  
the failure of the trial judge to specifically find that  the witneas is an  
expert before allowing him to give expert testimony will not sustain 
a general objection to his opinion evidence if i t  is in response to 
a n  otherwise competent question, and i f  there is evidence in tlie record 
on which the court could have based a finding tha t  the witness had 
expert q~~alifications. I n  such a ca'se, i t  mill be assumed tha t  the court 
found the witness to be an  expert; otherwise, i t  would not have per- 
mitted him to  answer the question. Stansbury, Evidence, Section 133; 
State v. Coal Co., 210 K.C. 742, 188 S.E. 412; Sumrnerlin v. R.R., 133 
N.C. 551, 45 8.E. 898; Bracer v. King a n d  I'alk, 177 K.C. 476, 486, 99 
S.E. 338. 

When the opinion of a witness is called for before the court has 
made a specific finding that  lie is an expert, if counsel wish to question 
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the witness' qualifications, they should object specifically on this 
ground. If they confined themselves to a general objection i t  will be 
considered as applying only to the competency of the particular ques- 
tion; but the rule is otherwise if there is no evidence of the witness' 
special Itnowledge or expert qualifications. State v. Secrest, SO X.C. 
450; Bivzngs v. Gosnell, 141 N.C. 341, 53 S.E. 861. 

Pl~t int~ffs  argue tha t  the testimony of the electricians amounted 
to  positive statements rather than expressions of opinion. IIom-ever, 
n e  think that the testimony of each was a statement of his opinion 
and that the jury could only have considered i t  as such. 80111e positive 
statements can, in the nature of things, be only expressions of opinion. 
A man who comes upon a piece of plank beside the ashes of a dead 
bonfire and says, "This piece of mood did not get in the fire," is neces- 
sarily expressing an opinion based on the present condition of the 
plank he then sees since he was not there a t  the time tha t  the fire was 
burning. 

Connor also testified, over objection, tha t  contact with metal or 
another live wire was necessary to cause a short circuit. Plaintiffs' 
assignments of error 26 and 27 refer to this evidence. I n  giving this 
testimony Connor was not giving an opinion; he was merely stating a 
more generally known fact about electricity. 

All of plaintiffs' assignments of error have been considered and 
plaintiffs have failed to  show prejudicial error. The charge, when read 
contextually, fairly presents the case to the jury under the applicable 
principles of law. The jury found the facts in accordance with the 
evidence of defendants and on plaintiffs' appeal we find no error. 

The defendants' appeal is dismissed. Only a party aggrieved may 
appeal from the Superior Court to  the Supreme Court. G.S. 1-271. 
Since the judgment of the Superior Court in their favor remains un- 
disturbed, defendants cannot be called parties aggrieved. Starnes v. 
Tyson, 226 N.C. 395, 38 S.E. 2d 211. 

No error. 



IX THE SUPREME COURT. 

THOJIBS HERMAN TAYLOE, BY HIS NEXT FRIEND, CARROLL H. JIAT- 
THEWS, r. SOUTHERN BELL TELEPIIOSE ASD TELEGRAPH COM- 
P A i S P  A S D  Z .  -4. SxEEDEN'S SONS, ISC. 

AR'D 

THOJIBS E. TAYLOE v. SOUTHERS BELL TELEPHOXE AND 
TELEGRAPH COMPANY AXD Z. 8. SSEEDES'S SOSS, INC. 

(Filed 27 February 1963.) 

1. Segligence § 4- 

The highchst degree of care, commensurate with its inherenlt danger, 
is required of persons having possession and control of dynamite, and it 
is negligence to leare a dynamite cap where either a child or unversed 
adult can pick it  up and cause it  to esplode. G.S. 14284.1 ( c ) ,  ( d ) .  

2. Trial  9 20- 
When defendant introduces evidence lie ~ ~ a i r e s  his motion to nonsuit 

niade a t  the close of plaintiffs' evidence. 

3. Trial 9 21- 
On n~otion to nonsuit, defendant's el-idence niay be considered only if i t  

tends to e s ~ ~ l a i n  plaintiffs' evidence and is not in conflict wit11 it. 

4. Trial  § 22- 

Eridence which raises no more than a possibility or conjecture of the 
fact in issue is insufficient to be submitted to the jury, but if an affirmative 
finding is a more reasonable probability on the evidence, motion to non- 
suit should be denied. 

5. Negligence 8 24a- Evidence held insufficient t o  connect defendant 
with dynamite cap found by minor i n  t rash  pile. 

The minor plaintiff, a 15 year old boy, was injured when a dynamite 
cap, ~vhich he had found near a telephone pole near the intersection of 
a highn-a7 and a rural  road in a farming area some four miles from a 
municipality, esploded a s  he r a s  attempting to dig out its white contents 
v i t h  a needle. The eridence farorable to  plaintiffs tended to show that 
defendant had used dynamite in excavating to replace a smaller tele- 
phone pole with a larger one some 800 feet from the loczts, and defendant's 
eridence tended to s h o ~  that  the cap causing the injury  as a fuse cap, 
that defend:nit used only electric caps, that none of defendant's eni- 
ployees were ever a t  the telephone pole where plaintiff found the fuse cnl). 
The evidenccx further tended to show that the n~inor  plaintiff found the 
cap in the trash in the vicinity of the telephone pole, that the pole mas 
in a n  unfenced, level clearing ~ v i t h  automobile tire ruts  leading from 
the liiglln-ny, and that  considerable blasting n a s  done a t  a rock quarry 
scme qualter of a mile distant. Held: The eridrnce raises a mere con- 
jecture as  to whether defendant ever had possession or control of the 
tlynamite cap ~ r h i c h  injured the minor plaintiff, and nonsuit should hare  
been sustained. 
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APPEAL by defendant from Gwyn, J., Marcli 19, 1962 Term of FOR- 
SYTH. This appeal was docketed in the Supreme Court as Case S o .  381 
and argued a t  the Fall Term 1962. 

These two civil actions, instituted by a minor son and his father 
a g a m t  the defendants, Southern Bell Telephone and Telegraph Com- 
pany and 2. A. Sneeden's Sons, Inc., contractors, svere consolidated 
for trial. I n  one, the minor, Herman Tayloe, seeks to  recover for per- 
sonal injuries allegedly caused by the negligence of both defendants; 
in the other, the father seeks to recover for loss of his son's services 
and earnlngs and for medical expenses necessitated by his injury. De- 
fendants' motions for judgment as of nonsuit a t  the close of plaintiffs' 
evidence and a t  the close of all the evidence were overruled. The jury 
exonerated the Telephone Company and awarded damages in both 
cases against Sneeden's. From judgments entered on the verdict, only 
Sneeden's appealed. The crucial question is one of nonsuit. The facts 
are stated in the opinion. 

White and Crurnpler, Leslie G. Frye and Harrell Powell, Jr., for 
plaintiff appellees. 

Hudson, Ferrell, Petree, Stocktan, Xtockton and Robinson by R.  M. 
Stockton, Jr., and W .  F. Maready for defendant appellant. 

SHARP J. Herman Tayloe, the minor plaintiff, was injured on May 
8, 1960 when a dynamite cap he had found near a telephone pole 
exploded in his hand. -4 description of the terrain adjacent to the 
pole, as i t  was in ;\lay 1960, is necessary to an  understanding of the 
case. 

Ebert Street Extension is a paved highway which runs southwardly 
froni Finston-Salem. Fraternity Church Road runs generally east and 
west between U. S. S o .  133 and Ebert Street Extension. Approxiinateiy 
four miles from Winston-Salem, in a farming area, Fraternity Church 
Road intersects Ebert Street Extension froni the west to form a T 
intersection. Inlmediately north of the intersection both sides of Ebert 
Street Extension are wooded; immediately south of the intersection 
both sides are open fields. A line of the defendant Telephone Company 
runs from JTinston-Salem along the west side of Ebert Street Exten- 
sion to form a corner on the northwest side of its intersection with 
Fraternity Church Road. 

A telephone pole (designated in the evidence as  pole KO. 1 )  is lo- 
cated ten to twenty feet from the northwest corner of the intersection 
on the right-of-way. Around this pole is a small, unfenced, level clear- 
ing into which an automobile could be driven. Ruts  lead t o  the guy 
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wire supporting tlie pole. Tin cans, bottles, pieces of guy ~vire,  one or 
two broken insulators, and debris of various kinds were scattered 
in the area. Farther down from tlie pole n-as a trash pile where assorted 
litter liad been dumped. Boys played in this area, especially in the 
summertime. Froin pole S o .  1, the telephone lme runs westwardly with 
the Church Road for a short distance and then veers nortlnvestt\-ardly 
into a field to pole No. 6. The residence of tlie plaintiffs is on the south 
side of Churcli Road approximately two-tenths of a mile froill the 
intersection. Between the Tayloe home and the intersection are several 
otlier homes on tlie south side of the Clluldi Road but none on the 
north. There is a residence on the west side of Ebert  Street Extension 
one to two hundred yards south of tlie intersection. The area in the  
neighborliood is rocky, and rocks occasionally protrude above the 
ground. On the north side of the road. about a quarter of ;1 mile west 
of the residence of the plaintiffs, is the large rock quarry of 1T.E. Gra- 
ham & Sons. Considerable blasting is done a t  the quarry which uses 
only electric caps and stores no dynamite. Trucks delivering dynamite 
on the day i t  is used enter the Church Road from Ebert Street Ex- 
tension. 

On M a y  8, 1960, Herman was fifteen years old, in the seventh 
grade a t  school, and employed as a laborer for a landscaping company. 
On the afternoon of M a y  St~h, he rode his bicycle to the intersection 
of Ebert  Street Extension and the Church Road and into the clearing 
around pole Ko. 1. He  investigated the trash in the vicinity. On the 
edge of the  wire and glass debris, he found a clean white box about one 
inch deep and two and a half to  three inches long. There was no writ- 
ing, weather stains, or dirt on the box. 'The bottom slipped out from the 
top, and inside he found a tarnished brass tube about the size of a 
pencil and about two and a half inches long. One end was closed; the 
other open, revealing white, cotton-looking material inside the cylin- 
der. No wires mere attached to the tube and i t  had no ring or crimp 
around the top. It was a fuse-type dynamite cap but Herman, who had 
seen sticks of dynamite, had never before seen a cap and did not know 
what i t  was. He  tool< the box home, went d o ~ m  to the basenlent, and 
attempted to  dig out tlie ~vh i te  c0ntcnt.s of the tube with a needle, 
JVlien lie did, tlie cap exploded. H e  lost a par t  of two fingers on his 
right hand and sustained otlier less serious injur~es.  

To discard or leave a dynamite cap where either a child or an 
unversed adult n i~ght  pick i t  up and cause i t  to explode is positive 
negligence. Both tlie coinmon law and the statutes of Korth Carolina 
require persons having possession and control of dynamite to use the 
highest degree of care to keep the explosive safe and secure and to  
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guard others against injury from it. Only the highest degree of care is 
commensurate with the danger~us  nature of dynamite. Barnett v. 
Mills, 167 K.C. 576, 83 S.E. 826 ; G.S. 14-284.1 (c) and (d)  . 

The decisive question on this appeal is whether there is any evidence 
to connect the defendant Sneeden's with the dynamite cap which in- 
jured Herman Tayloe. 

The question of nonsuit must be answcred upon a consideration of 
all the evidence ~ . l i i ch  tends to support plaintiffs' casc. Defendant, 
having introduced evidence after the denial of his motion made a t  tlie 
close of plaintiffs' evidence, waived its exception to the refusal of 
that  motion. Defendants' evidence may be considered only if i t  tends 
to explain plaintiffs' evidence and is not in conflict w ~ t h  it. btrong, 
N. C. Index, Trial, Sections 20 and 21. 

The answer of the defendants discloses tha t  so~netinle prior to May 
8, 1960, under a contract with the Telephone Companj., Sneeden's 
sank holes in the ground and erected telephone poles in the vicinity 
of the intersection of Ebert Street Extension and Fraternity Churcli 
Road. Both defendants denied o~vnership and responsibility for the 
cap which plaintiff found a t  pole No. 1.  

The plaintiffs' evidence tended to show that  during the meek pre- 
ceding Herman's injury "some men" were blasting in a field about 
800 feet from the intersection where one telephone pole was removed 
and a larger one put in. Two  blasts were set off about one hour apart. 
Thereafter, men then took down the telephone wire from the old pole 
and replaced it with a heavy cable on tlie new pole. 

The preceding statement contains the substance of plaintiffs' evi- 
dence with reference to  the use of dynamite by Sneeden's in the 
vicinity of the intersection. 

The defendants' evidence tended to show the following facts: 
During the week prior to May 8, 1960, Sneeden's, a Greensboro 

firm, was engaged in replacing some of the telephone poles on the 
Fraternity Church Road with larger ones, but the contract did not call 
for any work within 1,450 feet of the interbection. Pole No. 1 a t  the 
intersection and poles Nos. 2, 3, and 4 were not replaced. Kone of 
Sneeden's employees were ever a t  pole S o .  1. Polcs Sos .  5 and 6 were 
replaced, but dynamite was used only a t  pole S o .  6 which was esti- 
mated to  be about 1,500 feet from the intersection. On May 3, 1960, 
Sneeden's crew of three men took two electric caps to the slte of pole 
KO. 6 and used them to set off two blasts for a hole to replace tlhat 
pole. For fifteen years Sneeden's had used only electric caps and its 
employees had no other kind. It purchased its dynamite and blasting 
caps from Southside Hardware in Greensboro, the only place ~ h e r l :  
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such supplies could be obtained thew. The records of the Southside 
Hardware, examined from 1957, showed tha t  Sneeden's had purchased 
only electric caps. These caps came in a yellow box about eight inches 
long and four inches wide with printing on it. Electric caps hare  a 
little crimp around the top of the cylinder to which is attached wires 
from six to  txclve feet in length. The fuse-type cap is sniootli and 
without wires, and is detonated by igniting tlie fuse; an  electric cap 
is set off by n battery or some other clectrical connection. 

Sneeden's crew worked from cpecifications furnished by the Tele- 
phone Company but its employees wer,. not present while Sneeden's 
did its work. After Sneeden's had inst:illed the new poles and anchors, 
a telephone crew put up the guy ~ ~ i r r s ,  took down tlie old line, and 
replaced i t  with a cable. Sneeden's did not handle any insulators or 
wire, but i t  removed the old pole aftcr tlie Telephone Company had 
taken the viire from it. When Sneeden's finished its work on Fraternity 
Church Road i t  left no dynamite caps in the area. The Telephone 
Company has not used any explosives for twenty-two years. 

"To hold a defendant liable for injury caused by dynamite there 
must be evidence, direct or circumstantial, sufficient to support a find- 
ing tha t  i t  was his property, or property he had abandoned. . .; other- 
wise, the verdict is a mere guess, which cannot be permitted." Long v. 
Frock,  304 Pa.  355, 156 A 88. If the evidence does no more than raise 
a possibility or conjecture of a fact, a motion for a judgment of non- 
suit should be allowed, but if the more reasonable probability is in 
favor of the plaintiffs' contention the question ought to be submitted 
to  the jury. Jenkins v. Electric Co., 254 N.C. 553, 119 S.E. 2d 767. 

The record in this case contains no evidence tha t  employees of 
Sneeden's were ever closer than 800 feet to pole No. 1 where Herman 
Tayloe picked up the cap. However, i t  does contain positive evidence 
tha t  they were never there. The clearing in which pole No. 1 stood ad- 
joins a paved public road and was therefore easily accessible to the 
general public. Ruts made by automobiles going into i t  led to a trash 
pile in which tin cans, bottles, and pieces of old automobiles had been 
discarded in addition to pieces of guy wire and broken insulators. The 
cap which Herman picked up in this area was a fuse type. There mas 
no evidence tha t  Sneeden's had ever used fuse caps; there was positive 
evidence tha t  for the past fifteen years i t  had used only electric 
caps. The box which contained the fuse cap was white and clean. The 
electric caps which Sneeden's used came in yellow boxes with printing 
on the outside. 

W i o  left the cap which Herman found a t  the pole? TITas i t  a 
Sneeden's employee, a quarry truck, a telephone linesman, a farmer in 
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t he  vicinity, a road crew, or a cr in~inal  operator passing by on the  
highway? The  evidence does not give us the answer. One guess is a s  
good as  another, and speculation is limited only by  the  wingy~rcad 
of one's fancy. The  evidence is a s  con.rdm~t with the  absence of negli- 
gence on the  pa r t  of Xneeden's em!)loyee.: as i t  is n-it11 its exi.tencc1. 
The  record contams no evidence n.hlch directly, or by reason,il)le in- 
ference from established facts,  connect^ Sneeclen's with the clcpo\~t of 
this fuse cap a t  the base of tlle telephone pole in the clearing adjacent 
to the highn-ay. 

Plaintiffs rely on Barnett v. Mzlls, szipra, n-hich is easily distinguish- 
able from the  case a t  hand. I n  Bnmctt, defendant was in the lwocess 
of digging a well fifteen or twenty st el^ from the post office a t  Cliff- 
side  hen the  minor plaintiff plclied up  the  dynamite cap from a 
whole box of caps inside the  wcll. I Ie  was  later injured when l i ~  cu- 
ploded i t  with a hammer. 

Injurics resulting to children from discarded or carelessly guarded 
dynai-nite caps are numerous. We have cxanmwd all such cases cited 
by  the  plaintiff from other jurisdictions. I n  each there was  ev~clence 
t h a t  defendant had done work or stored supplies a t  the site where the 
cap which caused injury was found. 

I n  tlle instant case we hold t h a t  the  evidence is insufficient to  sup- 
port  the verdict and t h a t  the  motions for nonsuit should have been 
allowed. The  record discloses t h a t  after  verdict the  very able judge 
who tried this case came t o  the  conclusion t h a t  the  motions for non- 
suit should have been allowed. H o ~ ~ e v e r ,  he was then powerless to  
grant the motion under the  rule in this Sta te  which forbids dismissal 
of a n  action after verdict by judgment a s  of nonsuit for insufficiency of 
evidence. W a r d  v. Cruse, 234 N.C. 388, 67 S.E. 2d 257; Temple v. 
Temple, 246 N.C. 334, 98 S.E. 2d 314. 

Reversed. 

EBSTERK CAROLINA FEED S: SEED COBIPAXP, IKC. v. 
JOIIS REX n I m N .  

(Filed 27 February 1963.) 

1. Sales # #  0, 14c- 
A counterclaim alleging that  plaintiff furnished defendant feed under 

contract, n-ith knowledge that  it was to be used to feed chickens for the 
production of eggq, that  the feed contained deleterious substances that 
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caused defendant's chickens to lay fewer eggs and caused a substan!tial 
part of those laid to be unfit for human consum~~tion, arid alleging loss of 
profits, states a cause cf action, and plaintiff's demurrer thereto should 
be overruled, since ordinarily there is an implied warranty that f w d  is 
reasonably fit f o r  the use conteml)lated by both the purchaser and seller. 

Even n-hen the parties n n i ~ e  a recapitulation of the e~iclence, i t  is 
the duty of tlie trial court, in a com~)licated rase nit11 conflicting e~ idence  
on crucial aspects, to state the eviclence to the e ~ t e l i t  necessary to rnahle 
the court to apl~ly the la\\- to tlie 7 arsing factual situations presented by 
the eTidcnce, and a s taten~ent  of the evidence by the court only in the 
form of the contentions of the parties is insufficient. G.S. 1-180. 

APPEAL by defendant from Bundy, J., December Term 1962 of 
PASQUOTANK. 

This action was instituted on 18 July 1962, the plaintiff in its 
original complaint alleging tha t  the parties entered into a written con- 
tract on 24 April 1959, whereby the defendant was to construct a 
chicken house on his farm and the plaintiff was to  furnish the chickens, 
feed and ~nedical supplies and would jn turn reimburse the defendant 
for caring for the chickens. 

The plaintiff also alleged in the original complaint tha t  the parties 
to  this action entered into another written agreement on 4 M a y  1959, 
whereby, inter alia, plaintiff agreed to furnish defendant poultry feed 
necessary t o  properly feed and care for 1,200 pullets and to extend 
credit for such purchases not to exceed $2,600. Plaintiff alleged tha t  
under this 4 RIay 1959 agreement the defendant was indebted to i t  in 
the sum of $3,048.06, and prayed judgment in said amount. 

The defendant filed an answer to the original complaint, setting out 
tha t  the agreement entered into on 21 April 1939 was partly written 
and partly oral, pursuant to which defendant was to  raise young 
chickens for the plaintiff from tlie age of about one day old until 
just before they became laying pullets, and tha t  the plaintiff furnished 
no chickens whatsoever under said agreen~ent;  tha t  the defendant 
incurred an indebtedness of approximately 54.700 in the erection of the 
aforesaid chicken house, which is of no value to him; tha t  the chicken 
house was erected in reliance upon plaintiff's promise that  the de- 
fendant would be paid for liis service;: not less than $50.00 per week 
and for such period of time as  would enable him to  pay for the 
chiclicn house from the amounts paid him. 

The defendant set up a counterclaim in which he denied the execu- 
tion of the paper writing dated 4 M a y  1959, alleging that  the only pa- 
pers he signed were in blank regarding the erection of a chicken house 
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and tiie loan to be secured in connection therewith; t l iat  tlie plaintifl 
in Sovember 1958 placed 1,200 white Leghorn day-old chickpns ~ ~ i i l ~  
tlir Jcfcndnnt;  that these were the  only chckcna ever delivered by th,, 
plaint~ff to the  defendant (and ihl* a t lmi i tcd~ ; tliat tlie p1:imliff 
wab to furni-li the nczesqary fegld, medical and otlier necersary suppllc;, 
for r:iising ::ud cliiclicn~ and the defendant n a.; to furnisli only t1.c 
area where tile chickens were to  be raised and the  labor ~nc lden t  
tlicreto and ~ncit lent  to the de!is.cry to tlic 1)lamtlff of the egg3 to  'uc 
t l e r l~  t d  from saiti poultry. Tliat  aftcr tlie payment of fee. and otlier 
advmccments to be made by tlie plaint~ff ,  the h l a n c e  n m  to be paid 
to  the  defendant for his services. I I e  allegcd tliat niaiiy of the  e g g  
became unmarketable because of deleterious substance or substances 
in the  feed furnished by  tlie plaintiff, causing the cluckens to lay 
fewer eggs and a substantial par t  of those laid to  be unfit for human 
consumption, resulting in a loss of profit to the  defendant of not less 
than $500.00; t h a t  the  defendant expended $400.00 in buying extra 
feed in a n  effort t o  nlake the  eggs marl.retable; t h a t  this addltionai 
feed TTas purcliased ~ i t h  tlie k n o ~ ~ l e d g e  of tlie plaintiff and tliat he is 
entitled to  be reimbursed therefor. 

A second counterclaim I n s  set up alleging damages in the  ~ u n i  of 
$-1,714.G0, resulting from the  failure of the  plaintiff to furnish chickens. 
feed and medical supplies for the  operation of the newly constructed 
chicken house a s  i t  contracted to  do. 

TT'hen the  case was called for trial a t  the October Term 1962, plain- 
tiff movcd for leave to  file a n  amended complaint, whereby plaintiff 
might sue defendant on open account. The motion was allon-cd and 
plaintiff rcquired t o  submit a bill of particulars a s  t o  said open ac- 
count. 

Defendant filed answer to the  amended complaint and set up bot!i 
counterclainis as alleged in his or ig~nal  ansn-er. 

TT7lien the  case was  again called for trial, the plaintiff filed a written 
demurrer t o  the  defendant's first countel claim. The demurrer was iuq- 

tained as  t o  the  alleged profits in the  sum of $.500.00 to which ruling 
the  defendant excepted. Tlle court ovcrrulcd the demurrer a s  to the  
alleged balance o~ving the defendant for moneys expended in the  sum 
of $100.00 in plaintiff's behalf. 

Both parties offered evidence in sllpport of their respective alle- 
gatlons. 

The jury answered the  issues submlttetl as folloms: 
('(1) I s  the  defendant indebted to tiie plaintiff because of any 

matters and things alleged in tlie amended complaint? 
"ANSWER : Yes. 
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" (2)  If so, in what amount? 
"ANSWER : $2,600.00. 

"(3)  I n  what amount, if any, is the plaintiff indebted to the de- 
fendant because of tlie matters and things alleged in defendant's first 
counterclaim as  to advancements made by him? 

"ANSWER: $ No. 
( 4  Did the plaintiff contract and agree with the defendant as 

alleged in tlie defendant's second counterclaim? 
"ANSWER : No. 

" (3)  If so, did the plaintiff breach said contract, a s  alleged in said 
counterclaim? 

"ANSTT7ER : No. 

"(6)  What  amount of damages, if any, is the defendant entitled to  
recover of the plaintiff on said counterclaim? 

"ANSJT7ER: $ No." 
The defendant appeals, assigning error. 

LeRoy, Wells R. Shaw for plaintiff appellee. 
W. C. Morse, Jr . ,  and John H. Hall for plaintiff appellant. 

DENNY, C.J. Ordinarily, there is an implied xarranty tha t  feed is 
reasonably fit for the use contemplated by both the seller and the 
purchaser. Jones v. Jlills, Inc.. 250 N.C. 527, 108 S.E. 2d 917; Keith v. 
Gregg, 210 N.C. 802, 188 S.E. 849; Pooz'ey v. Sugar Co., 191 K.C. 722, 
133 S.E. 12. 

There can be no denial of the fact tha t  the plaintiff knew for what 
purpose the feed furnished or sold by it was being used by the defend- 
ant.  Therefore, in our opinion, the ruling sustaining the demurrer to the 
defendant's first counterclaim on the ground tha t  no cause of action 
is stated with respect to the loss of profits or damages growing out of 
the sale of chicken feed to the defendant, which i t  is alleged con- 
tained deleterious substance or substances tha t  caused the chickens 
involved to lay fewer eggs and a substantial part  of those laid to be 
unfit for human consumption, was erroneous, and the defendant's ex- 
ception and assignment of error challenging said ruling mill be upheld 
on authority of Jones v. Mzlls, Inc., supra, and Perkins v. Langdon, 
237 K.C. 159, 74 S.E. 2d 634, and cited cases. 

The defendant assigns as error tlie failure of the court in its charge 
"to declare and explain tlie law arising on the evidence upon the first 
and second issues in that  tlie court did not state the evidence on behalf 
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of defendant to the extent necessary to esl)lain the application of t11t2 
law thereto, especially his evidence tendlng to  ~ l iow t11:it as to  n p ~ i i t  
of said account lie had pald the smie in full, nnd that  as to  the ~ t -  

mainder of said account i t  n-as under~toocl ant1 agreed bet\\-ecn the 
parties that  tllc cliicl~ens were the propcrty of tlic p1,iiiltiff and that  
the sole souicc of the payinent for the feed and supp!iea n as to  b~ the 
eggs l~roduccd from the original 1200 p :~ l l c t~  and irom the sille of the 
pullets t h e m ~ c l r c ~ ,  and that  he, tlic defendant, K:E not to  be liable 
for any 1nonet:iry p:tynient nit11 respect to  the feed and other items 
supplied by the plaintiff for and on account of smd 1200 cliicks or 
pullets." 

Other sin~ilar assignments of error to the charge of the court beaiinz 
on the first and second issues, as well as othcr Issues submitted, have 
been preserved and in our opinion arc n ell taken and must be sustained. 

The parties hereto waived a recapitulation of the evidence, m-liere- 
upon the trial judge in his charge stated the evidence only in thc fornl 
of contentions. We have repeatedly held tha t  in a complicated case 
where the evidence is conflicting this is not a sufficient compliance wlt!i 
the requirements of G.S. 1-180. 

I n  Brannon v. Ellis, 240 N.C. 81, 61 S.E. 2d 19G, the parties waived 
a recapitulation of the evidence by the court : ~ n d  the jury \\-as so in- 
formed. Even so, we said: " " * " (S) uch ~ ~ a l v e r  did not relieve the 
court of the duty to  declare and explain the law arising on the evi- 
dence of the respective parties. Mack v. Marshall Fzeld c t  Co., 218 
N.C. 697, 12 S.E. 2d 235. It is not suffic~ent for the court to  read a 
statute or to  state the applicable law bearing on a n  issue in contro- 
versy, and leave thc jury unaidcd to  apply the law to  the facts. 
Chambers v. Allen, 233 X.C. 193, 63 S.E. 2d 212; S. v. ~Sutton, 230 N.C. 
244, 52 S.E. 2d 921; Lezozs v. Watson, 229 K.C. 20, 47 S.E. 2d 484, and 
cited cases. 

"It is the duty of the court to state thc  evidence 'to the extent 
necessary t o  explain the application of the law' arising thereon. G.S. 
1-180. I n  both civil and criminal case>, i t  is imperative, in the charge 
to the jury, that  the law be declared, explained and applied to  the evi- 
dence bearmg on the substantial and cssentlnl features of the cnbe 
without any request for special instructions. E-lazck~ns v. Simpson, 237 
N.C. 135, 74 S.E. 2d 331; Bank v. P h ~ l b p s ,  236 K.C. 470, 73 S.E. 2d 
323; Chzldress v. JIotor Lines, 235 N.C. 522, 70 S.E. 2d 558; Hotcard 
v. Carman, 235 K.C. 289, 69 S.E. 2d 52'3; Chambers v. Allen, sllpra; 
Flyzng Servtce v. ibIartm, 233 X.C. 17, 62 S.E. 2d 328; Smzth v. I iap- 
pas, 219 N.C. 850, 15 S.E. 2d 375; Ryals v. Contracting Co., 219 S .C.  
479, 14 S.E. 2d 531; Mack v. Marshall Field & Co., supra; Spencer v. 
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Brown, 214 N.C. 114, 198 S.E. 630; WilLiams v. Coach Co., 197 X.C. 
12,147 S.E. 435. 

"The court in the charge under consideration did not state the evi- 
dence to the extent necessary to explain tlie application of the law 
arising thereon as required by G.S. 1-180. I n  fact, no evidence was 
stated except in the form of contentions, which does not meet the re- 
quirements of the statute. Bank v. Phillips, supra; Howard v. Car- 
man, supra; Muck v. Marshall Field & C'o., supra, " " "" Sugg v. 
Baker, 258 N.C. 333, 128 S.E. 2d 595; Bulluck v. Long, 236 S.C.  
577, 124 S.E. 2d 716; S. v. King, 236 N.C. 236, 123 S.E. 2d 486. 

I n  the case of X. v. Friddle, 223 N.C. 258, 25 S.E. 2d 731, Barnhill, 
J., later C.J., in considering a question similar to tha t  now before us, 
said: "The chief object contemplated in the charge of tlie judge 
is to explain the law of the case, to point out the essentials to be 
proved on the one side and on the other, and to bring into view the re- 
lation of the particular evidence adduced to  the particular issue in- 
volved. Bird t i .  US., 180 U.S. 356, 45 I,. Ed. 570. The judge should 
segregate the material facts of the case, array the facts on both sides, 
and apply the pertinent principles of law to each, so tha t  the jury may 
decide the case according to the credibility of the witnesses and the 
weight of the evidence. S. v. Rogers, 93 N.C. 523; S. v. Jones, 87 N.C. 
547; Guyes v. Council, 213 N.C. 654, 197 S.E. 121. A failure to do so 
nlust be held for reversible error." 

I n  light of the foregoing decisions and authorities herein cited, 
we hold tlie defendant is entitled t o  a new trial, and i t  is so ordered. 

New trial. 

JAMES R. SANDERS, ADMINISTRATOR, OF TTTE ESTATE OF 

WILLIE HILL, DECEASED V. AAROX GEORGE. 
AND 

JOHN W. TILLERT, A D ~ ~ I ~ I S T R A ' ~ O R  O F  TIIE EST-~TE OF 
SUSIE GREEN, DECEASED V. AARON GEORGE. 

(Filed 27 February 1963.) 

1. dutonlobiles s 41; Negligence 5 22- 
I n  actions for ~ n o n g f u l  clenths, evidence of defendant's injuries in the 

same accident causing intestates' deaths is incornyetent. 

2. Evidence 5 13- 
Evidence of circumstances which are  entirely irrelevant to the con- 

troverted facts in issue is incornpetent. 



N.C.] S P R I N G  TERM, 1963. 777 

3. Death § 6- 

Evidence cf prior bad and questionable conduct on the part of in- 
testates which has no reasonable relationship to the crucial question of 
the fair and just compensation for the pecuniary injuries resulting from 
the deaths, is  incompetenjt. 

APPEAL by plaintiffs from Cope land ,  S. J., August-September Term, 
1962, CARTERET Superior Court. 

The two civil actions entitled above were instituted in the  Superior 
Court to recover damages for the  ~vrongful death of the  inte.tates 
who were killed while riding as guest passengers in tlie Buick automo- 
bile driven by tlie defendant. Tlie cases were consolidated and t r k d  
together. Each plaintiff alleged, among others, negligent acts of speed 
of SO miles per hour proximately causing the  TI-reck and the  death of 
Willie Hill and Susie Green. 

A witness in the  defendant's automobile a t  the  trial fixed the  speed 
a t  65-70 miles per hour. The investigating officer who interrogated the  
witness after the  wreck, said he fixed the speed as high a s  80 miles 
per hour. Tlie defendant testified the  speedometer to his Buick was 
broken. However, he did not give any testimony as to  his speed. The 
evidence indicated the  vehicle came to  rest SGO feet from the  point 
where i t  first turned over. F o r  the final 410 feet, marks Tvere on tlie 
shoulder of the  road. 

Issues of negligence and damages x e r e  submitted to the  jury. I n  
each case the jury answered the issue of negligence, yes;  and the issue 
of damages, none. From judgments t h a t  the  plaintiffs recover nothing, 
they appealed. 

H a r v e y  H a m i l t o n ,  Jr., f o r  plaintif fs,  appel lants .  
W h e a t l y  & Benniett  b y  T h o m a s  S .  B e n n e t t  for d e f e n d a n t  a p p e l b e .  

HIGGINS, J. The  trial took place 20 months after  the  accident. The 
defendant testified as a witness in his own behalf. H e  was permitted to  
testify, over objection, t h a t  he was  seriously injured in the accident, 
his hip was  dislocated, his ribs and a n  a rm were crushed; t h a t  he is 
still undergoing treatment by his doctor; and t h a t  he lost his job by  
reason of the injuries sustained in the accident. 

The evidence of the defendant's injuries mas inadmissible and 
should have been excluded. His  injuries did not excuse his negligenre 
and did not satisfy or tend to  diminish the pecuniary loss to  the e+ 
tates of those who were killed as a result of his negligence. "There is 
a fundamental postulate of evidence t h a t  circumstances which are  ir- 
relevant to  the  existence or nonexistence of the disputed facts are not 
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admissible." Godfj-ey v. Power Co., 190 N.C. 24, 128 S.E. 485; North 
Carolina Law of Evidence by Stansbury, $22, p. 138. 

The plaintiff introduced evidence tha t  Willie Hill was about 70 years 
of age; tha t  his health was good f o ~  :L man of tha t  age. Although 
retired, he recieved two checks each nionth from the government. The 
amount was not given. There was evidence Susie Green was about 33 
years old, in good health; tha t  she did housework and received ap- 
proximately $25.00 per week. Her daughter testified: "During tobacco 
season, . . . she . . . made around $35.00 or $40.00 a week. hly mother 
bought food and groceries for us." 

Since the cases must go back for a new trial, we call attention t o  
the extreme length the court permitted defense counsel to go in ex- 
posing to the jury in detail the many shortcomings of the intestates. 
For example: a police officer was permitted to  testify hc saw Susie 
Green between Beaufort and 3Ioreheacl City about two o'clock a t  night 
during a snowstorm; tha t  she was drunk and claimed to be looking for 
her daughter. The details of bad and questionable conduct on the par t  
of the intestates were paraded before the jury. The inquiry covered 
court proceedings as well a s  private behavior. The result seems to have 
carried the jury t,oo far from the critical question involved; tha t  is, 
the fair  and just compensation for the pecuniary injuries resulting 
from death. Rea v. Sinzou~itx, 226 N.C. 379, 38 S.E. 2d 194. 

For the reasons assigned, the plaintiffs are entitled to  go before 
another jury on all issues. 

New trial. 

MRS. RAVEN 1'. NOLAND v. CAME K. I3ROWN AKD HIS GUARDIAN, FIRST 
UNION NATIONAL BANK AND TRT'ST COMPANY O F  NORTH CARO- 
LINA. 

(Filed 27 February 1963.) 

1. Contracts § 27; Quasi-Contracts § 1- 

Where, in a n  action against a n  incompetent and his guardian for per- 
sonal services reudered t~he incompetent in nursing him prior to the time 
he was declared incompetent, plaintiff' acknowledges paymen~t in a speci- 
fied amount for each day's serrice hut declares upon an express con- 
tract that  a n  additional amount per day would be paid later because of 
services in excess of an ordinary working day, nonsuit is properly enter- 
ed upon failure of evidence of the express contract, since in  such insltance 
there is no question of recoyery on quo~itzlnz mcruit. 
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2. Trial 3 26- 

Sonsuit is properly entered \vhe~i there is a material variance betvern 
the allegation and proof. 

APPEAL by plaintiff from Mnrtm,  S.J., Sovember 1962 Civil Term 
of Brrxco\rs~.  

This action on contract was instituted Dece~nber 1.5. 1961. P1'1in- 
tiff is a reg~stered nurse licensed by the Sort11 Carolma Board of 
Nurse Registration and Sursing Education. I n  her complaint slie 
alleges tha t  during the entire year 1960 and until August 19. 1961, 
she was employed by the defendant, Canie N. Brown, a t  twenty-t~vo 
dollars per day to do t~venty-hour daily nursing duty and to wperviqe 
tlie operation of liis hou~&old;  tha t  during t l i ~ s  entire pe r~od  of time 
"plaintiff was performing more than twenty-hour duty per day :is 
a registered nurse for tlie defendant, Cnnie hT. Bro~vn" ond, during 
time in excess of tlie tn-enty-hour nursing duty, she supervised and 
operated tlie defendant's houselioltl; tha t  the services she renderccl lihn 
were reaconably worth t~venty-two dollars a day but lie only paid her 
sixteen dollars a day. She prays for judgnlent in tlie aniount of 
$3,444.00. 

On January 24, 1962, defendant was declared incompetent, and 
the First Union Sat ional  Bank and Trust Company of Korth Carolina 
was duly appointed liis guardinn. Tlie guardian's answer is a general 
denial of all tlie nlaterial allegations of tlie complaint. Plaintiff's evi- 
dence tended to sliosv tlie following facts: 

The usual and custo~nary pay of registered nurses in the area was 
sixteen dollars per day for eight-hour duty and twenty-t~vo dollars 
for twenty-hour duty. 

Prior to  her death in 1939, plaintiff nursed the wife of the defendant 
for seven and a half years. Thereafter, from January 6, 1959 until 
August 1961 when Mr. Brown was taken to  a mental institution, 
plaintiff remained with him as hie nurse and lived a t  tlie Brown honie 
a t  12 Stuyvesant Road, Biltrnore Forest. I n  addition to performing 
a n  eight-hour duty as  a registered nurse, slie was in charge of the 
house and its servants who mere a nia~d-cook, a yard n m i ,  and a liou-e 
man who came once a ~ ~ e e k .  Mr. Brown's three dauglitels lived clse- 
where. Plaint~ff ordered thc groceries, supervibed tlie meals, drove de- 
fendant's car, and took him to  and from his office when lie was able 
to  go. At  t m e s  during thls period she was assisted by another register- 
ed nurse, Mrs. Alma Palmer. A short time before Mr. Brown was taken 
away, tlie two of thein were assisted by a licensed practical nurse who 
was also on eight-hour duty. 
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To  establish the contract upon which she sued, plaintiff relied on 
the evidence of Mrs. Palmer who testified, inter alia, as follows: 

"RIr. Brown said tha t  he was paying hlrs. Noland for 8 hour duty, 
and tha t  he had had so much inheritance tax to pay that  he wasn't 
paying her for 20 hour duty, but he Jyas later. . . ( H ) e  said he vanted 
to get i t  paid before anything happened to  him because the children 
wouldn't want to pay it. . . ( H ) e  had asked Rlrs. Koland, you know, 
to  wait for the twenty hour duty. I-Ie had paid her for . . . eight hours, 
then he was going to pay for twenty hour duty." 

At  the beginning of the trial, courisel for plaintiff stated tha t  he 
was proceeding on a special contract but he did not care to n~ a k e an 
election. At  the close of the plaintiff's evidence, upon defendant's 
motion, the action was dismissed by a judgment of nonsuit and plain- 
tiff appealed. 

Don C .  Young for plaintiff appellant. 
V a n  Winkle ,  Walton,  Buck and Wall b y  Herbert L. Hyde for de- 

fendant appellees. 

PER CURIAM. The plaintiff has alleged a single indivisible con- 
tract. She avers tha t  she agreed to render twenty-hour nursing service 
and to supervise defendant's household in consideration of his promise 
to  pay her twenty-two dollars a day (the customary charge for 
twenty-hour nursing service) for these services. Apparently the super- 
vision of the household was to be an  incident to this duty. Plaintiff 
offered no evidence of the value of the services she actually rendered, 
no evidence that  defendant agreed to pay her twenty-two dollars a day 
for them, and no evidence tha t  he knew the nursing fee schedule for 
the area. Plaintiff concedes tha t  she was paid sixteen dollars for each 
day she lived a t  the Brown home. She now seeks to recover a balance 
due under the alleged contract. Therefore, this is not a case for nomi- 
nal damagas. Gales v. Smith,  249 N.C. 263, 106 S.E. 2d 164; Robbins 
v. Trading Post, Inc., 251 hT.C. 663, 111 S.E. 2d 884. If plaintiff is to  
recover she must prove not only the special contract she has alleged 
but performance of her obligations under it. Seed C'o. v. Jennette Bros. 
Co., 195 K.C. 173, 141 S.E. 542; Barron v. Cain, 216 N.C. 282, 4 S.E. 
2d 618. Proof of both is lacking. Furthermore, plaintiff alleged tha t  
her contract specified, and tha t  she performed, twenty-hour nursing 
service. Her proof showed only eight hours. Sonsuit  is proper where 
there is a material variance between the allegation and proof. IAcas 
v. White ,  248 N.C. 38, 102 S.E. 2d 387. 

Affirmed. 
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J. R. JUSTICE, ADMIXISTRATOR OF THE ESTATE OF JOHN KENSETH 
JUSTICE v. J O H S  L. PRESCOTT A N D  WIFE, LUCILLE H. PRESCOTT. 

(Filed 27 February 1963.) 

Negligence § 3 7 b  

Evidence that the body of a nine year old boy n-as taken from ~vaislt- 
deeD water a t  a public swimming pool, that artificial respiration mas 
unsuccessful and produced no appreciable amount of water from tlie body, 
that a lifeguard was within less than 30 feet from the place the body was 
found and other bathers were nearby, without evidence of any outcry by 
the boy, he ld  insufficient to overrule nonsuit, the cause of the death being 
ledt in  conjecture. 

APPEAL by plaintiff from Huskins, J., August, 1962 Term, HENDER- 
SON Superior Court. 

Civil action to  recover damages for the alleged wrongful death of 
plaintiff's intestate. 

The plaintiff offered evidence tending to show that  his son, John 
Kenneth Justice, age 9, and a cornpanion, James Edward Bane, of 
approximately the same age, both of whom were good s~viinmers, pald 
the required fee for admission to Laurnl Park Bathing Beach operetrd 
by the defendants in Henderson County. .At about 3:30 in the after- 
noon of June 18, 1960, young Justice and Bane entered the swimming 
area covering about one-quarter acre a t  a time when 25 to 30 other 
bathers were in the water. 

After remaining in the water for some time, young Bane left his 
companion, went to the bath house for a cold drink. -4s lie returncd 
after ten or fifteen minutes, he saw a young man lift John Kenneth's 
body from the water. 

The rescue squad and participating doctors administered artificial 
respiration which proved unsuccessful. There were no inarks on the 
body and nothing to indicate the cause of death other than the 
presence of the body in the shallow water. The efforts attending tlie 
artificial respiration produced no significant amount of water from 
the body. There was no evidence of any outcry or struggle, althougll 
other bathers were within a few feet of the place v-!lere the body n-,is 
recovered. Two life guards were on duty within 30 feet. 

At  the close of the plaintiff's evidence, the court entered judgment of 
compulsory nonsuit from which the plaintiff appealed. 

M .  F .  Toms, Arthur J. Redden for p1ainti.f appellant. 
Redden, Redden & Redden for  defendant, appellees. 
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PER CURIAM. The evidence disclosed tha t  two life guards were on 
duty a t  the time the boy's body was rcmoved from the water. One was 
stationed within less than 30 feet of the spot. Twenty-five to thirty 
other bathers were within the one-quarter acre which constituted the 
swimming area. KO one heard or observed any signal of distress. The 
water n-as only up to  the boy's waist. Wliat caused his death - wheth- 
er strangulation, apoplexy, heart attack, or otherwise - is left to 
conjecture. Evidence of actionable negligence is lacking. 

The judgment of nonsuit for failure of proof is 
Affirmed. 

RONNIE  BURLESOS,  BY HIS NEXT FRIEND E A R L E  BURLESON V. 
JOHNNY HELTON 

AND 

E A R L  BURLESON V. JOHNNY HELTON. 
AND 

MRS. GRACE BURLESON v. JOHNNY HELTON. 
AND 

DIANA TVHITTEJIORE, BY HER NEXT FRIEND, VASCE W H I T T E M O R E  V. 
JOHNNY HELTON. 

AXD 

VERONA TVHITTEJIORE, BY HER SEXT FRIEKD, VANCE W H I T T E M O R E  V. 

JOHNNY HELTON. 

(Fi led  27 Februa ry  1963.) 

APPEAL by defendant from Martin, S.J., November 1962 Regular 
Civil Term of BUNCOMBE. 

Actions to recover damages for personal injuries. 
Plaintiffs' evidence tends to  establish the  following facts: The five 

plaintiffs and three other persons were passengers in an  automobile 
owned and being operated by defendant. The accident occurred about 
1:30 P.M., 10 June 1962, in Yancey County on Highway 197, a moun- 
tain road known as the Ivy  Gap Road. The weather mas clear and the 
road was dry. But  the road was rough and unpaved and had many 
curves and narrow places. They were proceeding down the mountain- 
side, and were meeting two jeeps. There was a narrow place in the 
road about equally distant from the jeeps and defendant's car. One 
of the plaintiffs warned defendant tha t  there mas a narrow place in 
the road and tha t  he would be unable to pass the jeeps a t  the narrow 
point, and asked defendant to  stop. Defendant did not heed the warn- 
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BURLESON W. HELTON AND WHITTEMORE V. HELTON. 

ing. The jeeps stopped one behind the other against the mountain a t  
the narrow place in the road. Defendant continued forward and started 
around the jeeps. There was not room to pass. Defendant "cut" his 
car "off the  road"; the earth began to "crumble" a t  the edge of the  
bank, he gave "it a lot of gas" and "tried to  come back in against the 
jeep" but there wasn't enough room; and the oar went off the bank, 
down the mountainside, turned over three or four times, landed on 
"some big rocks" and lodged against a tree. Plaintiffs were injured. 

Defendant offered no evidence. The jury found that  plaintiffs were 
injured by reason of defendant's negligence and awarded damages in 
each case. From judgments in conformity with the verdicts defendant 
appeals. 

James  S .  Howell for plaintiffs. 
Homer & Gilbert for defendant. 

PER CURIARI. The court in its discretion consolidated the five cases 
for trial. I n  this no prejudicial error appears. ('A discretionary order 
consolidating actions for trial will not be disturbed on appeal in the 
absence of a showing of injury or prejudice to the appealing party." 
4 Strong: N. C. Index, Trial. s. 8, p. 294. The trial court properly de- 
nied defendant's motion for nonsuit, and defendant's exceptions to the 
admission of evidence are not sustained. Considered contextually thc 
charge is adequate. A new trial will not be awarded for mere technical 
error when i t  appears tha t  the jury could not have been misled thereby. 

No error. 



WORD A N D  PHRASE INDEX 

Abandonment of Appeal-Motion for 
leave to withdraw appeal in con- 
denination proceedings is addressed 
to discretion of court, Davidson v. 
Sfozcgh, 23. 

Abatement and Revival-Pendency of 
prior action, Brge v. Crooks, 199; 
Trir t l~ v.  brace^, 505 ; death and 
survival of action for divorce, Ivery 
v. Ivcru, 721. 

Academic Question-When primary 
election has been held, whether 
plaintiff's name should have been 
put on ballot as  candidate becomes 
moot question, Ratcliff v. Rodman, 
GO.  

ABC Act-TVine and beer permits see 
Intoxicating Liquor. 

Accident-Within purview of insur- 
ance contract, Insurance 00. v. 
Simmons, Inc., 89 ;accidental firing 
of gun negligentl~ handled is man- 
slaughter, S. 71. Pozist, 463. 

"Accidental Deathw-Skillman v. Ins. 
Co., 1. 

Acceleration Clause-Action against 
m;llier is exercise of acceleration 
clause starting running of statute 
against comalcer, Sl~oenterprise 
Corp. 1;. 1Villi?lglt am, 36. 

Access-Witness may not testify as  
to nonaccess of husband when ac- 
cess could hare  existed without 
lmowlc~lge of witness, S. v. Tedder, 
64. 

Actions-Particular actions see par- 
ticular titles of actions ; distinction 
between action in tort and on con- 
tract, Pcele v. HartscZl, 680. 

Administrative Law-Hearings and 
orders of administrative boards, 
Jarrell  1;. Board of Adjustment, 
476; Tl~onzas v. Board of Alcoholic 
Co?itrol, 513 ; appeal, certiorari and 
review, Jarrell  v. Board of Adjust- 

metzt. 478: Tllonzas v. Board of Al- 
coholic Control, 513; Paving Co. v. 
Ifighzcci~ Comm., 891. 

Administrators-See Executors and 
Administrators. 

Adopted Children-Do not take as  
members of class when there is 
nothing to indicate that testator so 
intended, Thomas v. Thomas, 590. 

dtl Valorem Tax-Valuation of leased 
property for ad calorcm taxation, 
I ? z  re  Piiie Raleigh Corp., 308. 

Adverse Possession-Bozcers v. Mit- 
chell, 80;  Paper Co. v. Jacobs, 439. 

Advertising-Right of printer to re- 
cover for catalogs, Yates v. Bodg 
Co., 16. 

Atlvertising Sign-Zoning ordinance 
with respect to erection of adver- 
tising signs, Scl~loss v. Jamison, 
271. 

.+rial Photograph-Witness may not 
identify boundaries from aerial 
l~liotograph when he has made no 
actual surveF, Day v. Godwin, 463. 

Agent-Declaration of agent held not 
part of rcs gestae and incompetent, 
Tcuyzlc 2;. Power CO., 759. 

Agriculture-Evidence of fraud in 
sale of land by misrepresenting to- 
bacco allotment held for jury, 
IlWtaRer v. Wood, 524. 

Alibi-It is error for the court to fail  
to charge on evidence of alibi, N. 
1;. Gunznzons, 522. 

hlimonp-See Divorce and Alimony. 

Amendment-Of pleadings see Plead- 
ings $ 24. 

"And"-"Or" may be construed a s  
''and", Sale v. Johnson, Comr. of 
Reco~ue,  749. 

Annuhnent-Is divorce within the 
ueaning of statute providing for 
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rerocation of provisions i n  will i n  
f a r o r  of spouse, Ivery  v. Iverg ,  721. 

Answer-See Pleadings;  motion to 
dismiss on ground of plea of b a r  of 
prior judgment may be treated a s  
answer,  S r ~ t t o n  v. Daueizport, 27. 

"Any and  A11 Unlmon-n Heirs"- 
Service by publication on, Sut ton  
r .  Dacenport ,  27. 

Appeal and  Er ro r  - S a t u r e  a n d  
Grounds of a p ~ ~ e l l a t e  jurisdiction, 
L a m  v. Ins .  Co.. 318; Rcdevelop- 
ment Cn. v. Ragis,  220; S .  v. Xoore, 
300; I i t  r e  Roberts Go., 184;  Simons 
c. Board of Bdzrcatio~z, 381 ; Pea r -  
aall v. Power  Co., 639; King v. 
P w m o  & Kinq Co., 701; Yo~cnt V.  
Youitt. 236; Teague v. Potcer Co., 
759; Ratclijff c. Rodman, 60 :  aban- 
donment of appeal, Dar idson u. 
Stougl~.  23 ; certiorari,, Fu rn i tu re  
Co. a. Hci man, 733 ; objections, ex- 
ceptions a n d  assignments of error,  
dcnks 2;. Morrison, 96 ;  Schloss u. 
J a m ~ s o ~ l ,  271 ; High v. Ridgezoays, 
626 ; Sa~zdg  v. Stackholcse, 194 ;  
Bass  a. Jfee1;lenbitrg County, 226; 
presumptions and  bnrden of show- 
ing error,  Kc?/ v. Woodlief, 291; 
llarmless and prejudicial error,  
Xontqomery v. Tel. Co., 172;  Rush- 
111q v. Poll;, 2.56 ; King v. Ins .  Go., 
432; Teaguc 2;. Power  Co.. 759; 
dlcCinnis v. Robinson, 264 : Xey v.  
Woodlref, 291 ; Chapel v. TVinslotu, 
617; Pickens v. Piclicns, 86 ; Red- 
dinq v. Braddy,  154 ;  P a r k e r  v. 
Bruce, 341 ; Widenhouse v. Yow, 
599 ; Ills. Co. v. O'Scill, 169 ; Chap- 
pel a. Dran ,  412 : review of findings 
or judgment on findings. Schloss v. 
Janaison, 271 ; Rez;ri ie Lin!l~rie v. 
JfcCaiir, 3.53 ; Cl~appcl  v. 1T'inslow. 
671; King v. Ins.  Co., 432 ; Priddy 
v. Lzrnzbo- Co., 6.53; review of 
judgments on motions to nonsuit, 
Jrnli ins 2;. R.R., 5 8 ;  TVidenlrouse v. 
Yow, 599; Ivery  v. Ivery,  721 ; Tay- 
loe v. Tel. Co., '766; par t ia l  new 
trial ,  TV'ide?zl~o~~se v. Yozc, 699; eon- 
struction of decision, Allen u. Allen, 

803 ; Indemnity Co. v. Motors, Inc., 
6-17; remand, Allen c. Allen, 305; 
Ian- of t h e  case, Put-niture Co. v.  
Ilo.?nan, 733. 

Arcliitects-Joinder of architects in 
action by contractor to recover bal- 
ance fo r  construction of school, 
Sitno11 v. Board  of Edzrration, 381. 

Arbitration and  ,irnard-&Lppoint- 
ment  of arb i t ra tor  by Superior 
Conrt  nncler l~rovisions of insnr- 
ance policy is  not judicial ac t  and  
the r e f u ~ a l  to rerolie appointlllent 
is  not appealable, III r c  Roberts Co., 
18-1. 

brg~ument-Of solicitor t h a t  jury 
should not recommend life im- 
prisonnient, S. v. Clzristol~llcr, 2-19. 

A.S.C. Office--Evidence of f r aud  in 
sale of land tq- misreprescntinq to- 
bacco allotment held fo r  jury, 
Tl~lt i talxr v. Wood, 324. 

Auiualt and  Batterj-G~llispie v.  
S c r v ~ c e  Co., 487; S. v. Jones. 89 ; S.  
v. Lee, 44. 

Bssessmc~nt-Of leased property fo r  
a d  calorcm taxes. In re  Pine  Ral-  
eigh Corp., 398. 

Assigned Risk Policy-May be can- 
celled for  nonpayment of premium 
prior to notice to Commissioner of 
Motor Vehicles. S i m n  v. Ins.  Go., 
41 ; may be cancelled upon transfer 
of title to ca r  iniured.  Cntlcrwood 
v. L i n b i l l t ~  Co., 211 ; substi tution 
of ~ e h i c l e s  under aisigried risk 
policy, Leritzson v. Itrdemnity Go., 
672; injured party may not  recover 
against  insurer cancelling p o l i c ~  at  
reqiiezt of insured's agent prior 
to accident, Dunlels v. Insurance  
Co., 660: fa i lure  of insured to give 
notice of accident cannot defeat  
r ights of injured parties,  Lane  v .  
Insui.at~cc Co., 318. 
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Assignments-King v .  Premo & King, 
701. 

Assignments o f  Error-Should pre  
sent errors relied on w i th in  them- 
selves, Jenks  v. Morrison, 96 ; S .  %. 

Pearsoyt, 188; exceptions mus t  be  
grouped i n  a n  assignment o f  error, 
S.  v. Rorie,  162; exceptions and as- 
signments o f  error not discussed i n  
t he  brief  deemed abandoned, 6 .  v. 
Pcarson, 188 ; Sandy v. Stackhozise, 
Inc. ,  194; Bass v. Necklenburg 
Cou~ i t y ,  226; sole exception t o  judg- 
nlent presents face o f  record for  
review, Sc l~loss  v. Jamison, 271 ; ex- 
ceptions and assignments o f  error 
t o  findings, High v .  Ridgeway'a 
Opticians, 626 ; certiorari presents 
record for review even i n  absence 
o f  exceptions or assignment o f  
error, Furniture Co. v. Herman,  
733. 

Associations-Right to  recover on 
mutual  benefit policy, B r a y  v. Bene- 
fit Ssso., 419; service on labor 
union, Reverie Lingerie v, McCain, 
353. 

Attorney and Client-Scope o f  au- 
thority,  Hinnant v .  Hinnant ,  509 ; 
allowance o f  attorney's fees i n  re- 
ceivership, King v. Premo & King, 
Inc., 501. 

Automobiles - Automobile insurance, 
see Insurance ; railroad grade cross- 
ing accident, see Railroads ; limi- 
tation o f  actions for damages 
resulting f rom defective machinery,  
No tor  Lines v. Genera2 Motors 
Corp., 323 ; t rans fer  o f  t i t le,  I n -  
demni ty  Co. v. Jfotors,  647; look- 
out,  Ennis v. Dzrpree, 141; Scarlett 
v .  Grindstaff, 139; turning, Pear- 
sall v .  Power Co., 639; stopping, 
Punch v, Landis,  114; lights, Punch 
v .  Landis,  114 ; following vehicle@, 
Rusl t i t~g v. Polk,  256; intersections, 
Faircloth v. Bennet t ,  516 ; Pearsall 
v. Power Co., 639; towing vehicles, 
Punch v. Landis,  114; Scarlett v. 
Grinds ta f f ,  159; speed, K e y  v. 

TVoodlief, 291 ; passing, McGinnis v. 
Robinson, 264; Queen v. Jarrett ,  
403 ; entering highway, Transpor- 
tation Co. v. Petroleunt Co., 209; 
children, Enwis v. Dupree, 141; 
TPalker v. Byrd ,  62;  dlisenheimer 
v. Carter, 204; TVolfe v. Cooper- 
a t i w  E x c h a ~ g e ,  156 ; idenity o f  
drlr c3r. -1lcG11t?i~s v. Robi)tson, 264; 
la3t clear chance. Hatcher v. G~oaZt- 
I r  c rj, 327 7: guests and passengers, 
Fuirclotl~ v. Bennet t ,  516 : Shazo v. 
L w ,  609 ; Scarlett v .  Grindstaff, 
130; Cooprr v. Kiser,  176; W h i t -  
n m u  c. lrhitnzan, 201 ; liability o f  
ovm3r  for driver's negligence, Rush-  
i u q  v. Polk,  236 ; TV~denl~ouse  v.  
Y o x ,  399 ; E m i s  v. Dupree, 141; 
Chui~pel v. Dean, 412; Ins.  Co. v .  
0 ' 5 ~ 1 1 7 .  169 ; Cooper v. Publishing 
Co., 578 ; fanlily purpose doctrine, 
Rztsl~iltg v.  Polk,  256 ; Chappell v. 
Dclall, 412 ; homicide, S .  v. W a r d ,  
330; reckless driving, Sugg v .  Bak- 
er. 333. 

Banltruptcy-Glass Co. v.  Forbes, 
426. 

Bastards-Presumption tha t  child 
born i n  15-edlock i s  legitimate, S .  v. 
Tedder,  64. 

Battery-See Assault  and Battery.  

Beer-Refusal o f  store proprietor to  
sell a f t e r  hours, 8 .  v. Lee,  44;  evi- 
dence held inconil~etent to  prove a 
beer licensee sold to  minor,  Thom- 
as u. Boartl o f  Alcoholic Control, 
313 ; issuance o f  mine permits, 
Staley v. IVinston-Salem, 244 ; Si- 
nodis v.  Board o f  Alcol~olic Con- 
trol, 282. 

Bicycle-Striking child on bicrcle on  
highway, bfisenheimer v. Carter, 
20-4. 

Bills and Xotes-Mortgage and note 
will be construed together i n  de- 
termining defaul t  for  purpose o f  
foreclosure, Frye  2;. Crooks, 199; 
forgery o f  see Forgery ; limitations, 
S l ~ o c ~ r t e ~  prisc Corp. 2;. TCillinghanz, 
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36; defenses, T rus t  Go. v. Snzith- 
Crossroads, Inc., 696. 

Bi r th  Certificate-Evidence held in- 
competent to prove a beer licensee 
sold to minor, Thonzas v. Board 01 
ATcolt olic Control, 513. 

Board of Alcoholic Control-Exercis- 
es sole discretionary power in issu- 
ance of v i n e  a n d  beer permits, 
StaTey v. TT'i?~stotr-Salem, 244 ; Si- 
 nod^^ 1;. Board  of Alcollolic Control, 
282; e ~ i d e n c e  held incompetent to 
prove a beer licensee sold to  minor, 
Thowms 1;. Board  of Alcoholic Con- 
trol, 513. 

Board of Assessment-In re Pine  Ral-  
eigh Corp., 398. 

Board of A d j u s t m e n t - R e v  of de- 
ciiion of, JarrclZ v. Board of, Ad- 
justttzcr~t, 476. 

Board of Revien-Right of commis- 
sioner to ~vi thhold  funds  f o r  liqui- 
dated damages f o r  delay in  com- 
pleting highway project, Paving Co. 
c. IiTigllzcay Conlm., 691. 

Bouiidaries-Day v. Godtoin, 46.5. 

Bribery-G.S. 14-353 i s  a constitution- 
a l  exercise of police power fo r  
purpose of suppression of com- 
mercial bribery, S. v. Brewer,  533. 

Briefs-Exceptions a n d  assignments 
of er ror  not discussed in  t he  brief 
deemed abandoned, S. v. Pearson, 
188 ; S a r ~ d ! ~  v. Stackkouse, Inc., 
1M ; Bass  v. Xcclile~lbzirg Cozitity, 
226. 

Brokers and  Factors-Prosecution of 
real  ectate broke1 s fo r  embezzle- 
ment, S. 2;. Hr7.sahcrli, 107; r ight  
to commissions, Sparks  v. Purser ,  
55. 

Burden of Proof-In a n  action in- 
volving t i t le to  land see Trespass 
to T ry  Ti t le ;  i s  on Sta te  i n  criminal 
prosecutions, S .  v. Langlois, 491. 

Burden of Shon-ing Error-Key v .  
TT'oodlief, 201. 

Burglary and  Unlarrful Brealcings- 
S. c. Ifal-rington, 529. 

Canals-Action to recover fo r  clam- 
ages resulting f rom flooding of 
p la in t i f fs '  lands by reason of 
ditches cluq by defendant,  Chappcll 
r .  Tl'i?taTozc., 617. 

Cancellation and  Rescission of Instru- 
mentb-Cancellation of antomobile 
liability insurance qee Insurance ; 
cancellation of deed f o r  f r aud ,  
IIricett  v. B ~ i l l a ~ d ,  347. 

Candidate fo r  Office--When primary 
election has  been held, w h ~ t l ~ e r  
plaintiR's name should h a r e  been 
put  on ballot a s  candidate be- 
comes moot question, Ratcllfl t'. 
R o d m a i ~ ,  GO. 

Catalog-Right of pr in ter  to recover 
fo r  catalogs, Yafcs v. Body Co., 16. 

Carea t  Emptor-Application to judi- 
cial sale, Glass Cwi~pciny c. I'orbes, 
426. 

Certificate of Title-Transfer, In- 
dcmnity Co. v. Xotors,  Inc., 647. 

Certiorari-Presents record for  re- 
view even in absence of exceptions 
o r  assi:nmc~nt of error,  I.'urnctttre 
Co. zj. Herman,  733. 

Charge--See Instructions,  

Checks-Forgery of, see  forger^. 

Chicken Coops-Not exempt f rom 
sales tax ,  Sale  2;. Johilson, 749. 

Chickens -- Implied war ran ty  t h a t  
feed sold for  laying chiclcens should 
be  reaionnbly fit f o r  use contem- 
plated, Secr7 Co. ?. Jfann,  771. 

Children-Xegligence in str iking chil- 
dren on l l igh~vay. TT7a71ier c. Ryrd,  
62: D?tnrs 2;. Dupree, 141: TT'olfe v. 
Cooprt atcce Eschange, 176: Misen- 
11e;nler 1;. Carter,  204; S ~ g g  v .  
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Baker, 333; evidence held insuffi- 
cient to connect defendant with 
dynamite cap found by ininor in 
trash pile, Tayloe v. Telepltone CO., 
766; action to recover for death of 
boy taken from waist deep water a t  
public swimming pool, Justice v. 
Prescott, 781 ; eight-year old boy 
rebuttably presumed incapable of 
contributory negligence, E~z?ris v. 
Dirpree, 141 ; liabilities and duties 
arising out of relationship of par- 
ent and child see Parent and Child; 
oresumption that child born in wed- 
lock is legitimate, S. v. Tedder, 64;  
right to custody of infant may be 
determined in divorce action not- 
withstanding dismissal of action 
for dirorce, Bunn v. Bunn, 445; 
provision for support of children 
in judgment for divorce, Hiltnant 
v. ITin~zant, 309 ; adopted child does 
not take as  member of class when 
there is nothing to indicate that 
testator so intended, Thomas v. 
Tkonzns, 300; eridence held in- 
competent to prove a beer licensee 
sold to minor, Tl~ontas v. Board of 
Alcoholic Control, 513 ; prosecution 
of mother for death of child re- 
sulting from punishment, 8, v. 
La?~glois, 491. 

Circumstantial Evidence-Fraudulent 
intent may be prored by, 8. v. 
Helsabecl;, 107. 

Cities and Towns-See Municipal 
Corporations. 

Clerks of Courts-hlotion for leave to 
withdraw appeal in conden~nation 
proceedings is addressed to dis- 
cretion of court, D a ~ i d s o n  v. 
Stotigk, 23, 

Codicil-Must be construed with will, 
Yount v. P o u ~ t ,  236. 

Collaterial Xatter-Party is bound by 
testimony of witness as to collater- 
a l  matter, Key v. Woodlief, 291. 

Color of Title-See Adverse Posses- 
sion. 

Comaker-Action against maker is 
exercise of acceleration clause 
starting running of statute against 
cnn~alier, Sl~oente?~pl.ise Corp. v. 
IT'ilTir~gharn, 36. 

Commercial Bribery-G.S. 14-353 is 
a constitutional exercise of police 
power for purpose of suppression 
of. N. c. Brexer, 333. 

Commissioner of Motor Vehicles-As- 
signed risk policy may be cancelled 
for  nonpayment of premium prior 
to notice to Comnlissioner of Motor 
Yehicles. Xixon v. Ins. Co., 41. 

Communication with Decedent-In re 
Will of Wilson, 310 ; King v. Ins. 
Co., 432. 

Compensation Act-See Master and 
Servant. 

Coml~laint-See Pleadings. 

Compromise and Settlement-Calcdill 
v. 11ff,g. Co., 99. 

Condemnation-See Eminent Domain. 

Confession-S. v. Arnold, 563. 

Conflict of Laws-Where wife is in- 
jured in accident occurring in state 
whirh does not permit the wife to 
sue her husband for tortious injury, 
the wife may not maintain a n  ac- 
tion in this State, Shato v. Lee, 609. 

Confrontation-Denial of motion for 
cont innance held denial of con~sti- 
tuticlnal right of Confrontation, S. 
v. Lane, 349. 

Consent Judgment-Terminating ac- 
tion against one tort feasor dis- 
charges other tort feasor, Sinzpson 
c. Plu lo ,  390. 

Consideration for Note-See Bills 
and Notes. 

Constif-utional Law-Where wife is 
injused in accident occurring in 
state which does not permit the 
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wife t o  sue h e r  husband f o r  tor- 
tious injury,  t h e  wife may not  
mainta in  a n  action in  this State,  
871a7o v. Lee, 609 ; constitutionality 
of s ta tu te  may  not  be decided upon 
hearing of motion t o  show cause. 
Schloss v. Jamisotz, 271 ; police 
power, S. v. B r r m r ,  533: due  pro- 
cew. Sirtion v. Dauoipovt, 2 7 ;  Si- 
~ iod i s  r. Board of Aleo7~olics Con- 
ftwl. 2 S 2 ;  Wlid ~ r a r r a n t  o r  indict- 
ment, S. v. Coviilr/toit, 501; r ight  to 
jury tr ial ,  8. v. Coainyton, 501; 8. 
v. Ar~rold,  563; r ight  of confron- 
tat ion,  B. v. Lane,  349 ; S. 2;. Coc- 
inyton, 498. 

Constructive Fraud-Priddu v. Lum- 
ber Co., 653. 

Contribution-Right to contribution 
of joint tort-feasor, Pearsa l l  v. 
Poi rer  Co., 639; Simpson v. P l y l e ~ ,  
300 ; I?iqrar?zs 21. Ins.  Co., 632 ; 
C a ~ ~ d i l l  v. Mfg. Co., 90. 

Contributory Negligenc+Nonsuit on 
ground of. Je??ki i~s  v. R.R., 58; E n -  
?!is G. D ~ r p w e ,  141 ; eight-year old 
boy rebuttably l~resumed incapable 
of contributory negligence, Etznis 
c.  D I ~ ~ I ' c ~ ,  141;  of guest o r  passen- 
ger  in automobile see Automobiles ; 
is  not defense in porsccution f o r  
manslaughter,  S. v. Ward, 330. 

Coops--Kot esempt f rom sales tax,  
Sa7e a. Jo l~ i~aon ,  Comr, of Rrvcuue, 
749. 

Contact Lens-Optician may  fabri-  
cate contact lcns so long a s  refrac- 
tion is controlled by prescription of 
oculist. High v. Ridgetcay's Optici- 
alis, 626. 

Contentions-Instructions on con- 
tentions, S. v. Christopher, 249; I n  
r e  Tl'ill of Wilson, 310; Par l ier  v. 
Bruce, 341. 

Contingent Limitations - Poindeeter 
v. Trus t  Go., 371. 

Continuance-Denial of motion fo r  
held denial of constitutional r ight  
of confrontation, 8. v. Lane,  340. 

Contracts - Insurance contracts see 
Insurance;  cause held one in  tor t  
for  fa i lure  to use due care  in per- 
formance of contract  and not a n  
action ex contrnctu, Peele v. H a r t -  
sell, 680; essentials of contract ,  
Hotcell v. Smith,  150;  restraint  of 
trade,  E x f ~ l v ~ i n a t i n g  Co. v. Grifin, 
179: construction, Trus t  Co. v. 
A I  edford, 146 ; individual liability 
of c n r ~ o r a t e  officer on contract ,  
Howell v. Smith,  150 ; performance 
o r  breach, Yates v. Body Co., 1 6 ;  
recovery on quantum meruit ,  Yntes 
v. Bodu Co., 1 6 ;  ATolatzd v. Brown, 
778; penalties. Paving Co. v. High- 
way Corn., 691. 

C o r o n n q  Occlusion-Eridencc held to 
show t h a t  death  resuited f rom 
coronary occlusion and  not f rom 
dronning,  Ski l l tna?~ 2;. Ins.  Go., 1 ; 
held not to  ha^-e arisen out  of em- 
ploynient, B c l l u m ~  v. Star~cdot. l~ig 
Co.. 327. 

Cor:iea-Optician ma;. fabricate con- 
1nc.t lens so long a s  refraction is 
controlled by prescription of ocu- 
list, High v. Ridgeluay's Opticians, 
626. 

Corporations-Evidence held suffici- 
ent  to show contract  was  mads  
with coiporate officer indiridually 
and  not a s  agent of corporation, 
Howcll v. Smith,  150. 

Corroborating Er idence  - Inconlpe- 
tent testiinuny cannot become com- 
petent for  purpose of corroboration, 
L I l c C i ~ ~ ~ l i s  c. Robiirson, 264. 

Counties-Vauation of leased proper- 
ty for  a d  valorem taxation,  I ~ I  r e  
Pilte Ra le iy l~  Corp., 308. 

Courts-JIotion fo r  leave to  with- 
d raw appeal in condemnation pro- 
ceedings is  addressed to discretion 
of court. Davidson v. Stoiiyl~,  23 ; 
court  has  discretionary po\rer to 
allow leading question~s, S. v. P r a r -  
son, 188;  joinder of proper parties 
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rcsts in discretion of court, Sinzoll 
v. Board of Education, 381; expres- 
sion of opinion by court on evidence 
in interrogation of witness, Piekens 
v. Pickens. 54; right to custody of 
child may be determined in divorce 
action notwithstanding dismissal 
of actio:l for dirorce, B u m  v. Bitlzn, 
445; appcal to Superior Conrt from 
clerk. D a ~ i d s o n  v. Stough, 23: jnr- 
isdiction of judge after order or 
judgment of another judge, S. a. 
Moore, 300 ; Simpson v. Pluler, 390 ; 
conflict of laws, Dean v. Lee 609. 

Corenant Not to Sue--See Torts. 

Credibility-Evidence held competent 
as tending to impeach credibility 
of witness, Redding v. Braddu, 134. 

Criminal Law - "Commercial brib- 
ery", S. ti. Biwaer, 533 ; renne, S. 
v.  Xoorc, 300; mental capacity to 
plead. S. v. A nold, ,563 ; conll)eten- 
cy and relevancy of eridence, S. V. 
Christop7lo., 240 ; 8. v. Gamnzo)zs, 
322 ; S. v. Foust, 433 ; S. v. Artzold, 
563; leading questions, S. v. Par-  
solas, 158 ; motion for continuance, 
S ,  a. Lu~te,  249 ; S. v. Arnold, 563; 
admission of evidence competent 
for restricted purpose, S. 6. Pear- 
son, 188; argument to jury, S. V. 

Cl~ristopl~er, 249 ; nonsuit. S. V. 

I i l?~q.  632 ; S. v. Vitcl~um, 337 ; S. 2;. 
Langlois, 493 ; S, v. Kexialz, 62 ; in- 
structions, S .  v. Ganzmons, 522 ; S. 
v. C71ristophcr, 240 ; supervisory 
jurisdiction of Supreme Court, S. 
9. Moore, 300; exceptions and as- 
signments of error, S. v. Rorie, 162; 
S c. Pearson, 188; the brief, S, v. 
Pearson, 185; harmless and pre- 
judicial error, 8. v .  Arnold, 363; S. 
v. Christopher, 249. 

Crossing--4ecident at,  Owens v. R.R., 
92. 

Culpable Negligence-In operation of 
automobile see Automobiles. 

Culverts-Adion to recover for dam- 
ages resulting from flooding of 

plaintiffs' lands by reason of ditch- 
es dug by defendant, Chappcll v. 
ST7inslozo, 617. 

Dqmazes-Sominal damages, Pnvbig 
Cc. c. IIiuh lc.njl Co~nm., 691 : com- 
gensory damages, Cline v. Cline, 
295; Peele v. Hartsell, 680. 

Daughter-in-law - Personal services 
to mother-in-law not presumed 
gratuitous, Cline v. Cline, 203. 

Deadly Wea1)on-Assault with, see 
Assault and Battery ; accidental 
firing of gun negligently handled 
is manslaugliter, S. v. Foust, 463. 

Death--Actions for wrongful death. 
H~I-tlbargcr v. Dcal, 31;  Sa?~ders  v. 
G~'ovge, '778. 

''Death By External, Accidental 
JleansH-S7:illman v. Ins. Co., 1. 

Decc?dc>~it-Testimox~y of transactions 
with, I)% re  Will of TVilso~, 310 ; 
King v. Ins. Co., 43%; Smith v. Per- 
due, 686: action by husband and 
wife to recover for personal serr- 
ices rendered decedent, Smi t l~  7.. 

PI? due, 686. 

Declaration-Of agent held not part 
of i.cs yr .~tac and incompetent, 
Tca[lue v. Power Co., 769. 

Dec:aratory Judgment Act-Ins. Co. 
a. Simmons, 69; Yount I;. Yount, 
236. 

Dedication-Owens v. Elliott, 314. 

Deeds--Cancellation and rescission 
for fraud, H e t ~ c t t  v. Bullard, 347; 
asccrtninment of boundaries see 
Boundaries ; acquisition of title by 
atlwrse possession see Adverse 
Posbession ; actions to adjudicate 
title see Trespass to Try Title; es- 
tate created by deed, Lackey v. 
Board of Education, 460 ; Torrens 
Act ,  Day v. Godwin, 465. 

Deeds of Trust-See Jlortyages. 

Default-Mortgage and note will be 
con3trued together in determining 
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default for purpose of foreclosure, 
Frye v. Crooks, 199. 

Defeasible F e e D e e d  held to convey 
fee upon special limitation for 
school purposes, Lackey v. Board 
Education, 460. 

Defective 1RIachinery-Limitation of 
actions for damages resulting from, 
Jlotor Ltiles c. Croio.al Afotors 
Corp., 323. 

Defense of Property-Rights of store 
proprietor, S. v. Lee, 44. 

Demurrer-See Pleadings ; demurrer 
in Supreme Court, Redevelopment 
Conm. v. Hagiils, 220. 

Descent and Distribution-Spivey 1;. 

Godfreu, 676. 

Devise-See Wills. 

Diagnosis-Jlistalie as to diagnosis is 
mistalie of fact, mistake of prog- 
nosis is mistake of opinion, Caudill 
C. Xanufactziring Co., 99. 

Discretion of Conrt-Motion for 
leave to withdraw appeal in con- 
demnation proceedings is addressed 
to discretion of court, Davidson v. 
Stough, 23 ; court has discretionary 
power to allow leading questions, 
S. v. Pearson, 188; joinder of prop- 
er parties rests in discretion of 
court, Simon v. Board of Education, 
381. 

Discrimination-Objection that  mem- 
bers of defendant's race were ex- 
cluded from grand jury, S. v. Rorie, 
162; S. v. Covington, 405; 8. v. 
Couington, 501; S. v. Arnold, 663. 

Disjunctive - Warrant  should not 
charge in disjunctive weapon used 
in assault, S. ti. Lee, 44. 

Ditches-Action to recover for dam- 
ages resulting from flooding of 
plaintiffs' lands by reason of ditch- 
es dug by defendant, Chappell v. 
Tl~inslow, 617. 

Divorce and Alimony-Divorce a s  
used in statute effecting revocation 
of l r o ~ i s i o n s  in will in favor of a 
spouse includes annulment as well 
a s  divorce, Ivery v. Iueru, 721; di- 
~ m c e  on ground of separation, 
P~ckens  v. Picliens, 84;  Rouse v. 
Rouse. 320 ; alimony without di- 
vorce. Harr is  l j .  Harris,  121 ; Kiger 
v. Kiqer, 126 ; enforcing payueilt of 
supl~ort,  Hii1irnilt v. Hinnant, 511 ; 
custody of children, Bunn v. Buniz, 
443. 

Doctrine of Clrction - TT'alston v. 
Coll(ge. 130. 

Doctrine of Estoppel-Priddu c. Lum- 
bcr Co., 6.53. 

Doctrine of Last Clear Chance-lloes 
not arise in absence of contributory 
negliyeuce, Rrtss v. Sn~itli ,  210 ; does 
not arise when there is not suffici- 
ent tiinc for tlefendant t o  avoid in- 
jury  after diqco~ery of perilous 
situation, I In tc lm C. G'rc'alt~~eu, 527. 

Double Indemnity Clause - In life 
policy, Skillmaw C. Ills. Co., 1 ; IiTar- 
gctt v. Ins. Co., 10. 

Drafts--Jlonies deposited to drawer's 
account in reliance on genuineness 
of forged drafts is consideration 
for drawer's note, Trust Co. V. 
Smith Crossroads, Ilzc., 606. 

Drowning-Evidence held to show 
that death resulted from coronary 
occlusion and not from drowning, 
S1;illnzan u. Ills. Co., 1 ;  action to 
recover for death of boy taken 
from waist deep water a t  public 
swimming pool, Justice v. Presrott, 
781. 

Due Process of Lan-Judgment may 
not be entered without notice and 
an  opriortunitg to be heard, Suftot~ 
v, Da~eizport,  27;  defendant held 
to hare  failed to carry burden of 
showing racial discrimination in 
selection of grand jury, S. v. 
Arnold, 563 ; conviction under G.S. 
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14-333 held not to deprive defend- 
an t  of liberty without due process, 
S. v. Brc~ccr ,  633. 

Dyntiniite-Evidence held insufficient 
to connect defendant with d p a -  
mite cap found by minor in trash 
pile, il'ayloe v. Telepho?~e Co., 766. 

Easement-Condemnation of ease- 
ment for ~ v a t c r  lines, Davidson v. 
Stozigh, 23. 

Easter Monday--This holiday does 
not count in computing bar of 
statute of limitations, Hardbarger 
w. Deal, 31. 

Eggs-Implied warranty that  feed 
sold for laying chickens should be 
reasonably fit for use contemplated, 
Seed Go. v. Xawn, '771. 

Election, Doctrine of - TVaTston v. 
College, 130. 

Election of Reniedics-TVirtl~ v. Ilrac- 
ey, 505. 

Electricity - Evidence held not to 
show that  fire resulted from defect 
in  installing wiring in residence, 
Teague v. Power Co., 739; service 
to customers, dicmbersl~ip Corpo- 
ratiolz v. Power Co., 278. 

E8mbezzlement-S. v. Helsabeck, 107. 

Emergency-Fog on highway as  cre- 
ating sudden emergency, Punch v. 
Latrdis, 114. 

Eminent Domain - Redevelopment 
Conlnr. 6. Hagins, 220; Davidson v. 
Stozcgh, 23. 

Entireties-Estate by, Walston v. 
ColTcge, 130. 

Equal Protection of the Law-Ob- 
jection that members of defendant's 
race were excluded from grand 
jury, S. v. Rorie, 162; S. v. Cociny- 
ton, 406; S. v. Covington, 301; S. 1;. 
Qrnold, 563. 

Equitable Estoppel-Priddy 2;. Lum- 
ber Co., 653. 

Estates-Created by deed see Deeds; 
created by will, see Wills. 

Estntcl Upon Special Limitation- 
Deed lwld t o  convey fee upon spec- 
ial limitation for srliool purposes 
only, Lacl~ru v. Bocotl of Education, 
4GO. 

Estnte Tases-Allocation of tases be- 
tween testanlentary and trust es- 
tates, Co~~~zzocll v. Hzrflma~z, 363. 

Estoppel-By judgment see Judg- 
ments ; equitable estol~yel, Priddy 
v. L~oitbrr Co., 653. 

ET idence-In ci iminal prosecutions 
see Cr~niinal Lav ; e~idence  in par- 
ticular actions and ~~roqecution see 
p ~ r t i c u l a r  titles of actions and 
lirosecutiuns ; transnctions and 
c~~n~ii~iui~icat ions ~ ~ ~ t l i  decedent, I n  
re 17'112 of Tr~lso~z, 310; ICzllg v. Ills. 
Co, 432; S t n ~ t h  v. Ptrrl~ic, 6SG; 
l e le~ancy  and coinpeter~cy of evi- 
dence, S. v. Tcddw, 64;  Jenlis 0. 

3101.1 ISOIL, 96 ; Rcddiny t'. Ijratly; 
l . i4  ; lieu v. 1T700dlref, 291 ; Sarlt1~1 s 
c. Oco) ye, 776; evidence a t  former 
proceedings, McGtrcrzis v. Rob~iason, 
264 ; R c c o  ze Lt~igerle v. MeCain, 
3.53 ; hearsay eritlenct$, Key w. 
lroodlief, 291; l ' l ~ o ~ i ~ a s  v. Board of 
A lcoliolic Control, 513 ; adinissions 
and declarations, Bmltl~ v. Perdue, 
GSG : IIargctt v. Ills. Co., 10 ; Teague 
v. Polcer Co., 739 ; opinion evidence, 
NcG lmis  v. Robiirson, 264 ; Cliap- 
pi I1 c.  Tl'inslo~c 617 ; Smith c. Per- 
due, 686; Seau;ell v. Bramc, 666; 
T'tagrtr b. Porccr C'o., 739 ; Hargett 
r. Iiis, Co., i O ;  corroborative evi- 
tltwe. Jft G I ~ I I I ~  v. Robi~isoir, 264; 
i l ~ ~ l ) c w l ~ ~ n q  and discreditinq testi- 
niong, R c d d ~ g  v. Braddy, 164; Jlc- 
( : ~ I I I I I ~  1.. Robrirson. 264 ; hnrluless 
ant1 ilwjudicial error in the admis- 
sion or e\clusion of e~itlence, Red- 
i11)1f/ t' Rrntlrll/ 134 : Vo~~tqornery 
1: 2'~lepllO?t~ Po., 172 : Rzisl~i~rg C. 
PolX. 2.56; IiPy v. Woodlief, 291; 



N.C.] T O R D  ASD PHRASE ISDES. 793 

.- 

I i i ~ i g  v.  I ~ s t l v a n c c  Co., 432; par ty  
does not waive objection to  evi- 
clei~cc lly c r o s ~ c s a i i i i l ~ i l ~ g  witness 
or contradicting testimony wi th  
utlici evidence, iUcGi?/?~is v.  Robiii- 
soil: 261 ; whether er ror  relatiiig to 
OIIP issue aluile is  prejudicial, Iicll 
c. Iruodlief, 091; i n  ehsence of ex- 
c e l ~ t i m  fiirtliugs  ill be  presumed 
xupl~orted by evidence, Sc7~7oss c. 
J ( c ~ i ~ i s o i ~ ,  271. 

Excel ) t i~~~is-Jhls t  be  grouped in as- 
sigunlents of error,  S. v.  Rorie, 162;  
par ty  docs not xvaive objection to  
evidence hg cross-eramiuing wit- 
ness or cor~tradictiilg testimony 
wit11 other evidence, MrG"i i~i / i~  v. 
Robiirsoiz, 264 ; sole escel~t ion  to 
jntlgneut 1;rescnts face  of record 
for  review, Schloss v. Jamison, 271; 
exceptions and  assignments of er ror  
to tin~linga. H igh  v.  Rid!/c~call's 
Optiriu~rs,  626 ; cevtiol-ari presents 
record for  review even in  abseuce 
of esceptious or assignment of 
error,  Fu rn i tu re  Co. a. lIernznii, 
733 ; rscel?tions and  assignments of 
er ror  not discussed in the  brief 
cleelurd abandoned, S. 1;. Psarsoll, 
1.8s; Saitdy v. Stac l iho~~se ,  Inc., 104 ; 
BQSS  G. ~W~clileizh~trg Co~) t t l / ,  226. 

Execution-Priddy v. Lumber  Go., 
6.5 3. 

Executors a n d  Administmtors-May 
not appeal froin construction of 
n i l l ,  l'ount v. Youmt, 236; appoint- 
ment, You i~ t  v. Yount, 236;  col- 
lection of a s v t z ,   spice^ v. God- 
fl  ( )/. 676 ; claims f o r  personal i e r l  - 
ices rerideled dececleiit, Clixe v.  
Clrifc, 2%;  S n i i t l ~  v. Pcrduc,  686. 

Esistin; Contra\ ersy-Justiciable un- 
der the  Declaratory Jui1:iuent Act, 
see Declaintorg Ju t lqnen t  Act. 

E x  JIc 1.0 Jiot~c-Supreme Court  n ill 
take coqiizance of failure of plead- 
in: to s ta te  cause of actloll, Re- 
( 7 ~  ~clopnzcnt Conzm. v. Hagms,  220. 

Expert  Testimony-E~pert  may testi- 
fy only to fac ts  withill his Bno\vl- 

edge or upon fac ts  contained in 
l)rol!c'r 1i::pothetical questious, Pccc- 
1r.c.11 v. 121.nme. 666; ph~s i c i : rn  lux? 
testify a s  to cause of death,  S. I.. 
lt~11o111. .?I33 ; I$ui.gc'ft 2;. 111s. Co.. 
10  ; testiiiioi~g of electrical e x l ~ e r t  
a s  to wl~etl ier  lire originated frolu 
clefcct i n  wiriug, Tea{lice v. Po~cc:.  
Co., 759. 

L'r Pas t  Fntto-Change in s ta tu te  of 
l imi t a t~ons  relates to  procedure , ~ i i d  
therefore s t a tu t e  changiirg liini- 
talioil i n : ~ y  apl)ly to yending lcgi5- 
Idlion, III cut U ~ I C C  Co. zi. O'S( 111, 
169. 

Espressiou of Ol)iiiion-I1y court on 
eritlerlcc in interrugation of jvit- 
ness, I'ic~1cc:rs 21. P ~ ~ C I I S ,  &4. 

Estcrnnl ,  Violent aiid hccic1ent:~l 
Rleans-S7iiElir~ctrr v. Ins.  Co. ,  1. 

Facts,  Finding of-See Findings of 
Fact. 

Falae Sn earii~g-See Per jury .  

Feed-Implied war ran ty  tha t  feed 
sold for  laying chickens s l~uuld  be 
reamnably fit f o r  use contem:~lated, 
Sect7 Co. v. JIllann, 771. 

Fence-Injury to  prison guard  in 
climbiiq fmce ,  Har t ley  T. PI i\c,ir 
Dcpui tmcnt, 287. 

Filling Station-Orclinal~ce perniit- 
ting ser r ice  station also i r~c lu~ le s  
right to operate ca r  \vasli servit.c, 
I i r  1 3  Cor~clr, 345. 

Fillancia1 1iespoi:sibility Act-See 111- 
s11ranre. 

"Fintling"-Of holographic will, I n  
r.c Ti'ill of Wilso~t,  310. 

Findings of Fact-Of Indust r ia l  Com- 
uisqion a r e  conclusive wilcil SLI]~- 
ported b~ con~petcrrt e\idence, Sail- 
dy  G.  St(lt7tlioll\f', l!)i ; '7'7101 iltOil 
v. EL( 71a: (76091. Co , 207; Painter 1;. 
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Mcad Co,,p.. 741 : of trial court con- 
c l n s l \ - ~  w i i ~ n  supported bp evidence, 
R~,t:c,t.ic~ I;i!~qo.ic~, Ii;r .  c. JlcCain. 
8.53 : Cl;n!)pcl c. TT'i~slo~o, 617: es- 
ceptions and assigl~lnrnts of error 
to  fintlinr:~. Ili117i o. Rirl!/clctr!~'s 
0pti;-*icfirs. 026: in absence of es- 
ccptions findings will be l>rc~i l~! i id  
s11i)ported by e~idence.  Sclrlos~ I;. 
,Ta?itiso~, 271 ; when all evidence 
tends to show facts to be otherwise 
than found bp conrt, findings m11st 
be set aside. P~.iddu I;. Lttnzbcr Co.. 
G X  : j ldgmrnt will not be distnrbed 
for  iinn~nterial finding or conclu- 
sion, King v. Insurance Co.. 432. 

Fire-Evidence held not to show that  
fire resulted from defect in install- 
lag vir ing to rmideace, Tcagttc v. 
I'orc.cr. Co.. 730. 

Fire Insurance-See Insurance. 

Fog-On highway as  creating sudden 
emergency, P I I ~ J L  v. Landis, 115. 

F o r f e i t u r e w a i v e r  by insurer of 
forfeiture provisions, Bray v. Bene- 
fit Assoc., 419. 

Forgery-Monies deposited to draw- 
er's account in reliance on genuine- 
illess of forged drafts is eonsider- 
ation for drawer's note, Trust GO. 
v. Smit1~ Crossroads, Inc., 696 ; 
evidence held snfficient to overrule 
nonsuit, S. v. Ltauier, 183. 

Form FS-1-Nizon v. Ins. Co., 41; 
Cnrlcr~rood v. Liabilitu Co., 211 ; 
Drcnic2.r v. Ins. Co., 660; L C U ~ ' ? I S O ~  
v. I i r t l rmnit~ Co., 672. 

Fraud-Attack of release for, Caudill 
v. ~Ianz~factziriizn Co.. 09; court of 
equity inny relieve bidder a t  judi- 
cial s:11e of oblig~ltioil when there 
is i~npo-cition bp frautl or nlistalie. 
I;ici::;: ('oiizpanu V .  Forbrs, 433: con- 
st: ,ucti~.c fraud, Hezcett v. Bullard, 
3-47 ; Pritldll n. Lzcmbcr Co., 633 ; 
luiurcl7rewntntion and deception. 
If!/rt7c Bpar fn~c i~ t s  v. Casuu7tll Cn., 
-I!) : 11'11 itulicr v. TT'ood. 324. 

Frnudulcnt Intent-May be proved by 
circnnistantial evidence, S. c. Ilcl- 
~ ~ b c t l i ,  107. 

Vriqlit--Perpetrator of practical joke 
n ~ i p  be liable for injnries resulting 
frc 111 LPright, Laugfiotd G. S7~11, 135. 

FS-1-Sixoit 1;. Itts. Co., 41 ; C11t7ci.- 
?rori(Z c.. T,ictbilitu Co., 211 ; Dai;ic!s 
c. 111s. Co., 660: Lrc i r~so~l  n. In- 
r7c'11111ifu Co., 672. 

Carnre Liabiljty Policy-Held not to 
co\er nr;ligence of purchaser to 
x-l~om dcnler had endorsed certifi- 
cnle, I11(7cinnitu Co. c. Jfotors, IIIC.. 
64'7. 

General dssenlbly - Constitutional 
powers and limitations, see Consti- 
tu~ ioua l  Law ; construction of 
statutes, see Statutes. 

Grade Cros~sing-Accident at,  Ouelzs 
v. R.R., 92. 

Grand Jurp-Objection that  members 
of defendant's race were excluded 
from grand jury, S. 2;. Rorie, 162; 
S. c. Cocington, 405 ; S. a. Coving- 
ton, 301; S. v. Arnold, 363. 

Gratuitous Services-Personal serv- 
ices of daughter-in-law to mother- 
in-law not presumed gratuitous, 
Cline v. Cline, 296. 

Guard--Injury to prison guard in 
climbing fence, Hartley v. Prisoa 
D~liai.fl?t~llt ,  287. 

Guest--In automobile see dutomo- 
biles. 

Guilty--Plea of guilty does not waive 
motion to quash indictment for 
racin! discrimination, S. u. Cocirtg- 
tori, 301. 

Giul-aiccitlelltal firing of giul negli- 
ge:iti.. limidled is mans!aughter, S. 
v. Foust, 463. 

I Iab tm Corpus-Bunn v. Bunn, 44.7. 

ITarm!c~ss and Prejudicial Error- 
Error relating to irrelevant issues 
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not prejudicial, Pickens v. Pickens,  
84: R u s h z i ~ y  v.  Polk,  2S6; whether 
er ror  rclating to one issue alone is  
prejudicial, I i c y  v. l lyoodlief ,  291; 
C1iccl)ptll v. Dean, 412; whether 
er ror  is  cured by verdict, Sl'zdeit- 
holrse a. 170w, 590 ; i n  instructions, 
Ptcl, ( 11s z. Pickcrls, 84 ; S.  a. drilold,  
563 ; Il~ideiikozcse 1;. Yozo. 3%) ; 
Par 1, o. v. Bi  uce, 341 ; Sugg v. Bak-  
rr,  233; in the  atlniission or ex- 
clusion of e ~ i d e n c e ,  Redding v. 
Bt trtltly. 154 ; Afo?~tgomery a. Telc- 
phoiie Co., 172;  l ie!/  v. TVoodllcf, 
291; King v. I ) ~ s u r a n c e  Go.. 432; 
par ty  does not \ m i r e  obiection to 
e r lde l~ce  by cross-examining ~ v ~ t -  
ness or contradicting testimony 
with o ther  eridence, XcGzirlzis v. 
R i ~ l ~ ~ i i s o n ,  264. 

Hearsay Ericie~lce-Deterniination of 
~ ~ h e t l i e r  declaration is competent 
a s  pa r t  of t he  res gestate, Hargett  
u. 111s. C'o., 10. 

R e a r t  Attacli-Coronary occlnsion 
held not to h a r e  arisen ou t  of em- 
~ l o y m e n t ,  Bellatlly a. Steuedoring 
Co.. n.7: death  held result  of 
coronary occlusioli and  not (Iron-n- 
ing, 8killnzalz v. Ins .  Co., 1. 

IIeir\-Ser~ice by publication on any  
an(? all  unlrnown heirs,  Su t ton  2;. 

D a ~ e n p o r t ,  27. 

Highways-Law of the  road see du to -  
mobilrs ; right of Commission to 
~ ~ i t h h o l i l  funds  f rom contractor fo r  
liquidated damages, Paviily CO. v. 
Iilqhtoay Gomnz., 601; p e r m i s s i ~ e  
nse does not consti tute way a pub- 
lic way, Orc'cns o. Elliott ,  314. 

Holographic Will-In re I f i l l  of Wil -  
so11. 310. 

Homicide-In operation of autonlo- 
bilr ,  see Automobiles; murder,  8 .  
5. Falrst, 433; manslaughter,  S .  ?I. 

Fnust ,  453; prosecutions, S .  G. 

C'lrristoplier, 240; S .  v .  B'aust, 4.53; 

S.  1.. V i t r h l c ~ n ,  337; S .  2;. Lanylois, 
4!11 ; S.  2'. Arnold,  563. 

House Trailer-Pccle v. Hartsell ,  GS 1. 

Husb:lncl a n d  Wife-Divorce aud ali- 
mony scbe Divorce and  hl in lonr  : 
right to cuslody of child niny be tle- 
telxli~:eil in divorce action notvi th-  
s tnndi i~g dismissal of action fo r  di- 
vorce. Blciid 1;. Blciii~, 44.5 ; proris- 
ion for support  of children in  
ju~1~111t~nt  fo r  d i ~ - o w e ,  I i i?i~ia,i t  T-, 

Tl in~ iau t ,  509; ng8plication of fami- 
1s 1)url)ose doctrine to operation 
of autonlobile. fillkll i ~ i g  C. I'olli, 236 ; 
one spouse a s  agent fo r  the  o t l ~ e r ,  
Ruslti?lg 2;. Cliile, 2993; right to 
ma i i~ t a in  action ill tor t  against  
spouse. Slzalo c. Lcc. GO9 ; tleeds of 
sepiiratioli, l i i yo .  v.  Xigcr,  12G: es- 
tates by entireties, TT7alsto~~ v.  Col- 
lrgc, 130. 

Hygot he1 ical Question-Elpert may 
te-tif) tliat death  resulted f rom 
~nbec t  sriug, I Iu tye t t  2. 111s. Co.. 1 0 ;  
expert  mny testiiy only to fac ts  
within 111s li~lomledge o r  uyon fac ts  
contained in  proper hypothetical 
questions. Seaxe l l  v. Bmnle ,  666. 

Illegitimate Children - Presumption 
tha t  cl~il t l  born in  wedloclr is  1e::iti- 
mate, S'. I:. Tedder,  64. 

Impeaching Evidence-Evidence held 
coml)etent a:: tending to  impeach 
credibility of witness. Rcddiily v .  
B ~ . u d d ~ ,  154. 

Implied Contract-See Quasi-('on- 
t rac t \ .  

11nl)lied Warmuty-That f e d  sold 
f o r  1a~i11u chickens should be rea- 
sonuble fit f o r  use c.oateml~l,~teil, 
SC( (1 CO. 1'. -11 ~1211, 771. 

Intielnnity-Right of person p:~ss i rc-  
1y neqligcut to indeninity n<am\ t  
actircly negliqcnt tort-feasor, In-  
c/i ctni c'. Iusura~zce  Co., 632. 
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Independent Contractor - Whether 
person delivering papers by truck 
I\-as eu~plo~-ee of gublishing com- 
lmng or independent contractor, 
Coopo v. PuDlislcifzg Co., 578. 

Iudictment and Warrant-Indictment 
and warrant for particular offenses 
see particular titles of offenses ; 
nonsnit for rarinnce, 6. v. Iieziah, 
5 2 ;  objections and motions to 
quash, S. v. Rorie. 162; S. v. Cov- 
iitgton, 193; S. v. Brewer, 533. 

Industrial Commission-See Master 
and Serrant. 

Infant-Liabilities and duties arising 
out of relationship of parent and 
child see Parent and Child ; right 
to cnstody of children may be de- 
tern~iued in divorce action notwith- 
c tan ding dismissal of action for di- 
vorce, Biinn I;. Bunit, 445 ; eight- 
r ea r  old boy rebuttably presumed 
incalxttrle of contributory negli- 
gence, E m i s  v. Dupree, 141. 

1nherit:~nce tases--Allocation of tax- 
es between testamentary and trust 
estates, Comtwell v. Huffman, 363. 

Injunctions-Scl~loss v. Jamison, 271 ; 
E'ctoztzi~~atiny Go. v. Grinit ,  179 ; 
Cl~appell v. TVi~rslow, 617. 

I n  Pari ~llato'ia-Construction of 
statutes, Hardbarger v. Deal, 31. 

Insane Persons -- Whether suicide 
following injury to brain is com- 
pensible under Workmen's Compen- 
satiou Act, Paiuter v. Xead Corp., 
741 : setting aside marriage of in- 
competent, Ivcrfj %. Icei'y, 721 ; ac- 
tion to rccover for personal services 
rendered incompetent, Foland v. 
RIWLCIL,  778. 

Insect Sting-Death as  result of in- 
sect sting, IIaiyett  v. I m .  Co., 10. 

Insolvency-See Receivers. 

Instructions-Form, requisites. and 
sufliciency of, Yates v. Body Go.. 

16 :  Pcai~sall v. Power Co., 640; 
Sc( d Co. v. Mann, 771; Srigy v. 
IJahcr~, 332 ; in automobiltl acciilent 
cnLeu see Automobiles; it is eiror 
for tc,nrt to charge law not l>rc- 
seritetl by the eridence, Suy l  I;. 

Baker, 333 ; Parke l  I;. Bnicc, 311 ; 
Q ~ ~ L C I L  u. Jurrctt ,  40.5 ; Cilappell v. 
Dtarc, 412; JolJ~s v. Mori  son, DG; 
Fawt lo t l~  v. IZci~ueft, JIG; it is error 
for the court to fail  to charge on 
evldcnce of alibi, S. v. Ga~ninoiia. 
522 ; instruction that rcrdict should 
subslnn~ially speak the truth hcld 
not prejudicial, S. v. Arnold, 673 ;  
is eri30r for the court to charge that 
th13 jury must find defendant \ w s  
guilty conjunctively of all asserted 
acts and on~issions alleged as  negli- 
geacc, TVidenhouse v. ITOW, .599 ; 
court held not to retluire jnry to 
convict both defendants or release 
both, S. v. Ar~iold, 563; instruc- 
tions on contentions, S. v. CAriato- 
prier. 243; I n  ve Will of TVilso)l, 
310 ; Parker  v, Bruce, 341 ; harm- 
l e s  and prejudicial error in iu- 
strucbtions, Pickens v. Pickens, S i  ; 
S. v. -irnold, 363; TVidcrzhouse v. 
YOIC. 690. 

Insurable Interest-In property, Iiiirg 
v. Znszcra?tce Go., 432. 

Insurance - Construction and opcr- 
ation of policies in general, Skill- 
vrc~z~ v. Ins. Co., 1; Setzer v, 111s. 
Co., 66;  waiver of prorisions, Bray 
v, l'crrcfit Asso., 410; life insur- 
ance, Il'l~riley 1.. Ills. Co.. 68; acci- 
dent insuraiice. Skillman 1;. Ills. Co., 
1 ;  IIulyctt  u. Ius. Go., 10 ;  auto- 
mobile in iu~ance ,  Setxer :.. Ins. Co., 
GG ; i~trtler zuood u. Liability Co., 211 ; 
Lcclrzson v. I?zdcnziiity Co., 872 ; 
Itldcri~xit!! Co. 2;. Votors, Inc., 647 ; 
S l ~ n ~ c  I;. Lee, 609; Lane v. Ins. Co , 
318 ; Xixotz v. Ills. Co., 41 ; Datliels 
z;. Ills. Co., 660; 1Vhif)itui~ a. TV71it- 
ma11. 201 ; Ingram v. Ins. Co., 6:33 ; 
property insurance, Iliug u. Ills. 
Co., 432 ; Ins. Co. v. Simi?tons, 69 ; 
:~plmintment of arbitrator by Su- 
lwrior Court under provisions of 
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policy is not judicial act and the 
refusal to reroke appointment is 
not appealable, I n  1-e Roberts Co., 
lS4. 

Intexst-Right of interest on claims 
nqainst insolvent in receivership, 
lilrry 2 j .  Prcrno d Iiing, Inc. ,  701. 

1nterl)lender-Right of plaintiff to 
ixterplead party claiming fund, 
S111ton c .  Board of  Education, 381. 

Interbection-See Automobiles. 

"In the Course Of"-As used in 
C(\nl]~ensation ,4ct, Sandy  v. Stack- 
1tou.sc. I I I ~ . ,  194 ; Thornton v. Rich- 
( I I Y Z S O I L  Co., 207; Bass v. Mecklen- 
b urg Countv,  226. 

Intosicating Liquor-Beer and wine . . menses, S t a k y  v. TVir~ston-Salem, 
244; Sinodis 2;. Board o f  AlcoJ~olic 
Coiltrol, 282; Thomas v. Board of  
d l co l~  olic Coutrol, 513. 

Intoxication - Contributory negli- 
gence of passenger in riding with 
driver who  had drunk some intoxi- 
cation beverage, Cooper v. Kiser,  
173. 

I n ~ i t e d  Error-Inslcrance Co. v. 
O'Seil l ,  169 ; whit mar^ u. Whi tman ,  
201 ; Clmppell v. Deau, 412. 

1rrel)arable Injury-See Injunctions. 

"Issue"-Context may limit its mean- 
ing to children and grandchildren, 
Poirrdcater v. Trus t  Go., 371. 

Issues-Form and sufficiency of, 
17nfcs  v. Body Co., 16. 

Joinder of Actions-Aqsanlt and tres- 
pass, Gillipie I;. Sercice Stores, 487. 

Joint Tort Feasors-See Torts. 

Judges-Expression of opinion by 
court on evidence in interrogation 
of witness, Pickens v. Pickens, 81; 
rule that  one Superior Court judge 
may not review order of another, 
Simpson v. Pluler, 390; where one 

judge has ordered special venire, 
another judge may not thereafter 
order removal of c a w e  to another 
county, S.  2;. Xoore,  300. 

Jutlqments-On the pleadings w e  
Pleadings ; nature nnd requisites 
of judgments in general. Sut ton 
v. Ducenport, 27:  Lettcrlo~cglc v. 
Atl;inu, 166 ; conc!usi~-mess of ad- 
judication, U a u  c .  G o d w ~ n ,  465 ; 
estoppel by juclglnent. Sut tun v. 
D a ~ e u p o r t ,  27 ; assignment, 111qranz 
v. Ins.  Go., 633 ; consent judgmc?nt 
terluinating action against one tort 
feasor discharges other tort fenior, 
Simpson v. Plyler, 390 ; judgments 
appealable see Appeal and Error ; 
sole exception to judgment presents 
face of record for review, Sclcloas 
v. Jamison, 271; judgment of lower 
court presumed correct, Key  v. 
It'oodlief, 291 ; execution on judg- 
ments see Execution. 

Judicial Sales-Glass Go. v. Forbes, 
426. 

Junior Deed-Where junior deed 
calls for lines of senior deed, senior 
deed controls, Day v. Godx in ,  465. 

Jurisdiction - Challenge to juris- 
diction may be made a t  any time, 
Letterlough v. Atkius ,  166 ; discre- 
tion of court see Coux%s. 

Jury-Issues of fact may be sub- 
mitted to jury in action under 
Declaratory Judgment Act, In- 
surance Co. v. Simmo?is, Ino., 69;  
special venires, S .  v. Xoore,  300 ; se- 
lection, S.  v. Arnold, 663 ; chal- 
lenges, S. v. Rorie,  162. 

Reratometer--Optician may fabri- 
cate contact lens so long as  refrac- 
tion is controlled by prescription 
of oculist, High v. Ridgetcay's Op- 
t i c iaw ,  626. 

Labor Union-Service of process on 
nonresident labor union, Retierie 
Lixgerie, Inc. v. AricCain, 3.53. 
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Laborers' and Materialmen's Liens- 
Priddu v. Lumber Co., 653. 

1,andlord and Tenant-Valuation of 
leased property for ad valorem 
t n ~ a t i o n ,  I n  ye Pine Raleigh Corp., 
398. 

Last Clear Chance-Doctrine of, does 
not arise in absencc of contributory 
neglige~~ce. Rlcss a. S t ~ ~ i t k ,  210 ; does 
not arise when there is not suffi- 
cient time for defendant to avoid 
injury after discovery of perilous 
situation, Hatc l~er  v. Gzcaltne~, 527. 

Liability Insurance--See Insurance. 

License-To sell wine and beer see 
Ii~tosicating Liquor. 

Liens--For taxes against property 
of' insolrent, Furniture Co. w. Her- 
n1a11, 733. 

Lie~ls of Laborers and Jlaterialmen- 
See Laborers' and JIaterialmen's 
Lieils. 

Life 1nil)risonnient - Argument of 
solicitor that  jury should not 
rwommend life imprisonment, S. v. 
Christopher, 249. 

Law of the Land-Conviction under 
G.S.  1 1 - 3 3  held not to deprive de- 
fendant of liberty without due 
process. S. u. Brelcer, 533; defend- 
nnt licld to hare  failed to carry 
i )~~r ( len  of showing racial discrimi- 
nation in selection of grand jury, 
S. v. Arnold, 563. 

1,ending Questions-Court has dis- 
crrtionary power to allow leading 
questions. S. v. Pearson, 188. 

Leases-Valuation of leased proper- 
ty for czc l  .caTo~wn taxation, 1 1 1  l'e 
Piilc Ralcigl~ Corp., 398. 

Lcft Turn-See Automobiles. 

I,egnl Fraud-Hczcctt v. Bullard, 347. 

I,cgislat~~re-Change in statute of 
lin~itntions relates to procedure and 
therefore statute changing limi- 
tations may apply to pending legis- 
lation, Insttrailce Co. v. O'Neil l ,  
169 : constitutional pan-er and lirni- 
tntions, see Constitutional Law. 

Less Degree of the Crime-Court held 
not to hare required jury to con- 
vict both defendants or release 
both, S. v .Arnold, 333. 

Lcx T,oci-Where \rife is injured in 
accident occurring in state which 
tlors not permit the wife to sue her 
husband for  tortiow injury, the 
wife may not maintain an artion 
in this State, S lmo v. Lee, 609. 

Lightniag-Evidence held not to sup- 
port contention that plaintiff v a s  
injured from lightning traveling 
01-er telephone wires, Jfontgonzery 
u. Telephone Co., 172. 

Like Facts and Transactions-Eri- 
clence of guilt of other offenses, S. 
G, Gammons, 522. 

Limitation of Actions-Ins Co. v. 
O'Seill, 169 ; Hardbargo  v. Deal, 
31; Shoenterprise Corp. v. TVilling- 
ham, 36:  Motor Lines v. Goleral 
Xotors Corp., 323. 

Jlalice-As element of murder see 
Homicide. 

Malt Beverages - Issuance of wine 
and beer permits, Staley v. ll'itts- 
tou-Salem, 244; Sinodis 1;. Board of 
Alcoholic Control, 282. 

JIandamus-When primary election 
has been held, whether plaintiff's 
nanle should have been put on bal- 
lot as  candidate becomes moot 
question, Ratcliff v. Rodma??, 60. 

Jlanslaughter-See Homicide. 

JIa11s--Dedication of street in sub- 
division by sale of lots with refer- 
ence to niap. Owens v. Elliott, 314: 
nitness n ~ s y  not identify bounda- 
ries from map when he has nmde 
no actual survey, Dau v. Godwin, 
465. 
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Marriage--Attack of marriage of in- 
competent, Ivery v. Ivcry, 721. 

Married Women-TValston v. College, 
133. 

Master and Servant-Distinction be- 
tween employee and independent 
contractor, Cooper v. Pltblislling 
Co. 378 ; eonnuercial bribery, S .  v. 
B ~ e l c t r ,  .533; Worment's Compen- 
sation Act, Saudu v. Stackhouse, 
194; Bass z.. Ilfecklenburg County, 
226; I5ai tlcu c. Prison Dept., 287; 
Il'lloi n f o ~  v. Ricllurdso?~ Co., 207; 
Pa~rztcr v. 3fcad Corp., 741; Bell- 
uiuu 1;. Stevedoring Co., 327; Cau- 
dl11 c. Mfg. Co., 99;  Letterlough v. 
Atliii~s, 166; contract not to en- 
gage in business in competition 
with employer after termination of 
eml>loyment, Ezternziilatilzg Go, v. 
Grifln, 179; service of process on 
nonresident labor union, Reverie 
Liizverie, Iizc. ?;. JfcCain, 363; Lia- 
bility of owner for agent or em- 
ployee driving automobile, see 
Automobiles. 

Blaterialmen's Liens-See Laborers' 
ancl JIaterialmen's Liens. 

Medical Expert-Espert may testify 
that  death resulted from insect 
sting, Hargctt v. Ills. Co., 10;  phy- 
sician, even though not psycholo- 
gist nlay give opinion that injured 
party's nervous condition caused 
physical a i lm~nts ,  Seawcll v. 
Brame, 666. 

JIental Capacity-See Insane Per- 
sons : whether suicide following 
rinjury to brain in compensible un- 
der Workman's Compensation Act, 
Pamter v. Vead Corp., 741. 

Minor-Evidence held incompetent to 
prove a beer licensee sold to minor, 
Tl~onzas 1;. Board of Alcoholic Con- 
trol, 613. 

Misadventure - Accidental firing of 
gun negligently handled is man- 
slanghter, S. v. Foust, 463. 

JIistlemeanor-Conspiracy to commit 
niisdemeanor is a misdemeanor, S. 
c. Brclcer, 533. 

JIisrepresentation-See Fraud. 

Jlietake-Petting aside release for, 
Cuudill 1;. X a i ~ z ! f a r t z / r i ~ ~ ~  Co.. $9 : 
court of equity may relieve bitltler 
a t  judicial sale of obligation ~ I i e ~ l  
there is imposition by fraud or ~n i s -  
take, Glass Comguiry I;. I1oi,bcs, 
426. 

"Mongoose"--Perpetrator of practi- 
cal joke may he liable for injuries 
resulting from fright, Lail(~fo1~7 v. 
Shu, 133. 

Uoot Question-When primary elec- 
tion has been held, whether l~lnin- 
tiff3 name should have been put 
on ballot a s  candidate becollies 
moot question, Ratcliff v. Rorlm~tz, 
60. 

Mortgages and Deeds of Trust- 
Mortgage and note will be con- 
strued together, Frye v. Crooks, 
199. 

Motions-Motion for leave to mith- 
draw appeal in condemnation pro- 
ceedings is addressed to discretion 
of court, Daaidson v. Stot!gh, 23 ; 
to remove prosecution to another 
county, 8. v.   moo re, 300; for juclg- 
ment on the pleadings see Plead- 
ings ; denial of motion for continu- 
ance held denial of constitutional 
right of confrontation, S. v. Laile, 
349; service of motion in the cause 
may be made upon attorney of rw-  
ord, Hinnant 2;. Hinnant, 309; mo- 
tion to dismiss on the ground of the 
bar of a prior judgment may be 
treated as answer, Suttoit v. D a v ( n -  
port, 27. 

Municipal Corporations-Police pow- 
er, Staley v. SVi?zsto?z-Salem, 244 ; 
zoning ordinances. Staley v. Wins- 
ton-Salem, 244; I n  re  Couch, 315; 
J a r )  cll v. Board of Adjustment, 
476; exercise of eminent domain 
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see Eminent Domain; housing au- 
thority, Redevclopnze?zt Comm v. 
IIagim, 220. 

JIurder-See Homicide. 

Jlutual Benefit Association-Brau 2'. 

Benefit Assoc., 419. 

Mutual Mistake-Setting aside re- 
lease for, Caz~dill v. Manufacturing 
Co., 99. 

Myocardial Infraction-Coronary oc- 
clusion held not to have arisen out 
of employn~ent, Bellamy v. Steve- 
dori~ig Co., 327. 

Secessary Purpose - Whether tax- 
ation for housing project is for 
necessary purpose, Redevelopntent 
C O I ~ I L .  v. Hagins, 220. 

Negatire Ericlence-S. a.  Tedder, 64 ; 
Jeltlis t'. Morrisom, 96. 

Segligcnce--In operation of automo- 
bile see Automobiles ; in operation 
of trains see Railroads ; limitation 
of actions for damages resulting 
fro111 defective machinery, Motor 
Lilics v. Genera7 Motors, 323 ; where 
wife is injured in accident occur- 
ring in state which does not per- 
mit the wife to sue her husband 
for tortious Injury, the wife may 
not maintain a n  action in this 
State, Sllaw v. Lee, 609; negligence 
in general, Laitgford 2;. Shu, 133; 
pcc7c v. Hurtsell, 680; dynamite, 
T a ~ l o e  v. Tel. Co., 766; prinlary 
and secondary liability, Ingram v. 
Ins. Co., 632; last clear chance, 
Rirss v. Sn~i th ,  210; contributory 
negligence of minors, E m i s  Dicpree, 
141 ; pleadings, illyrtle Apts. v. 
Casrialf,i~ Co., 4 9 ;  sufficiency of 
evitlence and nonsuit, Langford v. 
911 11 133 ; Mist'nlieinzer 2;. Carter, 
204:  P e e k  v. Hartsell, 680: Tayloe 
1;. Tcl. Co., 7G6 ; nonsuit for con- 
tributory negligence, Eniiis v. Dzc- 
prcc, 141 ; instructions, TYideiiltoz~se 
v. Tolo, 399 ; culpable negligence, 
9. 1;. Tl'ard, 330; S, v. Poltst, 4.34; 

injury to invitees, L a n ~ f o r d  v. Shu, 
12.5 ; Juntice v. Prescott, 781. 

Segotiable Instruments - See Bills 
a i ~ d  Xotcs. 

Xegro-Objection that members of 
drlfendant's race were excluded 
from grant1 jury nlust be made 
prior to rerdict, S. v. Rorie, 162; 
motion to quasl~ indictment for 
racial discrimination, S. v. Coviwg- 
ton, 49.7 ; S .  v. Co~illgtoir, 501; de- 
fendant held to have failed to car- 
ry burden of showing racial dis- 
crimination in selection of grand 
jury, S .  v. Arnold, 563. 

Sewspaper-Whether person deliver- 
ing papers by truck was employee 
of publishing coinpany or independ- 
ent contractor, Cooper v. Publis7~- 
i ~ ~ g  Co., 378. 

Nest of Kin-May not ordinarily sue 
debtor to collect assets of estate, 
Spimy v. Godprcy, KG; may main- 
tain action to have marriage of a n  
anctxstor declared roid, Iveru v. 
I v e ~ y ,  721. 

Sonaccess-Witness may not testify 
as  to nonaccess of husband when 
access could hare existed without 
knowledge of witness, S, v. Teddcr, 
64. 

Xonsnit-For variance between in- 
dictment and proof, S. v. I!e:iair, 
52 ; for ~ a r i a n c e  between alle- 
gation and proof, Noland v. Brozcn, 
779: on grouncl of contributory 
negligence, Jc~iliiizs v. R.R., 58;  
Enii is v. Dlcprcc, 141 ; sufficiency of 
eridence to be submitted to the 
jury in criminal prosecution in 
gwwral, A'. 1;. La~~glc i s .  401 ; con- 
t~adictions and discrepancies in 
test imon~ do not warrant nonsuit, 
S. v. .Vitcli wn, 337 ; S, v. King. 332 ; 
e'criclence identifying defendant as  
person n.110 broke into filling 
station does not warrant his con- 
wntion for breaking ant1 entering 
grocery vtortl. A'. C. H a ~ ~ i ~ i y t o ? ~ ,  
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529 ; consideration of evidence on 
motion to  nonsuit, Peele v. Hartsell ,  
680; I2;eru v. Iveru ,  721 ; Tayloe v. 
T e l e p h o ~ e  Co., 766 ; whether evi- 
dence of one defenclant slionld be 
considered in passing upon nonsuit 
of other defendant, (Irieen c. J a r -  
vctt, 405 ; determination on appeal 
of esception to ruling on nonsuit 
see Appeal aud  Er ro r  5 61. 

"So Passing" Tello~x- Line-Evidence 
tha t  niotorist crossed yellow line 
held coinpeteat without specific ai- 
legations, R u s l ~ i n g  c. Polk,  256. 

Sort11 Carolina Police Voluntary 
Benefit Association-Brau 1;. Belle- 
fit Assoc., 419. 

North Carolina Workmen's Compen- 
satiou Act-See &las ter  a n d  Ser- 
vant.  

Notice--Judgment may  not  be enter- 
ed without notice a n d  a n  opportun- 
ty to be heard.  Sut ton  v. Davenport, 
27: service of motion in the cause 
may be made upon attorney of 
record, 1Ii111ia)lt v. Hi twant ,  509; 
fa i lure  of insured to give notice of 
accident cannot defeat  r ights of 
injured parties,  Lane  v. I m u r a ~ ~ c c  
Co., 318. 

N~irses-Injuries to practical  nurse 
on premises arising out  of and  in  
course of employment, Bass  c. 
S1cclclenbiirg Countu, 226. 

Objections-Party does not  waive ob- 
jection to evidence by cross-examia- 
ing witness o r  contradicting testi- 
nioiiy with other evidence, V c G i ~ r -  
 la 2'. Robiiisoti, 261. 

Ollinion-Espression of opinion by 
court on evidence in interrogation 
of witness. Pickens v. P ickem,  81. 

Opinion Evidence-Investigating 0%- 
cer may not testify a s  to n7hich 
occupant waq driving, XcGinllis G. 
Robinson, 261 ; lay  witnesses held 
entitled to test if^ a s  to size of 
ditciles and  c u l ~ e r t s  necessary to 

carry addit ional drainage,  Chappel1 
c. TT7iifslow. 617; expert  opinion 
testimony. S. c. Aruold, 563: S ra -  
irt 11 c. Brame, 666. 

Oplrortlunity To  Be  Heard-Judg- 
luent niay not be entered ~ ~ i t l i o u t  
notice arid a n  opportunity to be 
lieartl. Stitton c.  Dacciipo~.t. 27. 

0l)tician-May fabricate contact lens 
30 long a s  refraction is  controlled 
by l~rescription of oculist, I I ~ g l l  2;. 

Ititlqc m u ' s  Optic~arls,  (3%. 

Optioil-See Vendor and  Purchaser.  

"Or"-Jlay be construed to mean 
"and", Strle v. Johnson, COI~ZI.. of 
Rccotrte, 740. 

Ortlinmlces-.See Municipal Corl~o- 
rations. 

"Out of"-As used in  Compensation 
Act, S a i ~ d ~  v. S t ~ c l i l ~ o u s e ,  Iilc., 194; 
Thor~t ton  G. Ric1tat.dson Co., 207; 
Buss c. SIc2clilotbiiry Coli?~t!/, 226. 

Parent  and Child-The relationship, 
8. 1.. Tedder, 64 ; liability of parent  
fo r  torts  of child, Lungford G. S l~r l ,  
133. 

l'arties--Next of k in  may maintain 
a n  action to have marriage of a n  
ancae*tor declared void. I ~ c r l /  v. 
Iceru ,  721 ; proper parties,  ficnzor~ 
v. Board of Education,  381; inter-  
pleaders. Ibid.  

Partition-Allen c. Allerr, 303. 

Partnership-Riishiilgg c. Polk,  236. 

Passenger-In automobile see Auto- 
n~obiles.  

Pendency of Pr ior  Action-Abate- 
merit for,  see Abatement and Re- 
r ival .  

Pc r  Capita o r  P e r  Stirpcs I)i.<t~-i- 
bution-Trust Co. c. B ~ y a ~ r t ,  462. 

Peritoaitis-Prosecution of niotlier 
for  death  of child resulting from 
blow or punishment, S. v. Lurtylois, 
401. 
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Per l~etni t ics .  Rule Against - Po iw 
clc2a.f(z~. c. Trus t  Co., 371. 

"Pereomll I 'rol~erty" - I n  popular 
\elice einbraccs only tangible chat-  
tclh. 1 ' ~ i i r t l c z t o  c. T~ .us t  Co., 371. 

l'ersonnl Services-Action to recover 
fur  personal services rendered tle- 
ci.tlent. Cliiic L'. Cli~te,  29.5 ; Sii~iilr 
1.. I ' c x i ~ t 7 ~ ~ c ' .  GSG; action to recover 
for  pn'sonnl services r e ~ l e r r d  in- 
conipetent, Solu~r t l  L.. B I T K I I ,  778. 

jndginent on pleadings, 111s. Co. c. 
Siir~~noils.  GI); Sale  v. J o l ~ n s o ~ r .  749. 

Plea in Abateinen-For pendenc~- of 
1)ri11r action see h b a t e n ~ e n t  and  Re- 
viv;ll. 

L'lc:~ of Guilty-Does not waive 1110- 
Li11ii to quash indic tuent  fo r  racixl 
tlisc.riiui~~ation, 8. o. Cc cii~ytoir. 
XI. 

l'c,lice Power-G.S. 14-353 is a con- 
st i tutional exercise of police l joner 
for  purpose of snyyression of conl- 
~nerc ia l  bribery, S. v. B r c ~ c e r ,  533. 

lJllotographs-Admission in evidence, 
S. G.  Poust ,  433; witness may  not 
identify bouildaries f rom ghoto- 
gri11)ll ~vlie11 he  has  inade no ac tual  
survey, U a u  o. Godlci)~,  463. 

I'hgcical Facts--At scene of accident, 
PUILCIL v. Laudis,  114. 

Pl~ysic ians  and  Surgeons-Phxsician 
niay testify a s  to cause of death,  S. 
1;. Ariloltl, 5G3; physician who is 
not psycholigist may testify t h a t  
nervous condition caused physical 
nilnlents, Seatoell v. Brame, 666; 
ol~t ic ian  may insert  contact  lenses. 
I I i g l ~  o. Ridgetcall's 626; construc- 
tive f r aud  of physician in  obtaining 
deed f rom patient, Hewet t  v. Bul- 
lard,  347. 

l'leadiiigs-Allegations held sufficient 
to snplmrt recovery upon both e s -  
l)rclss and  implied contract ,  Yates 
v. Bod)/ Co., 16:  right of plaintiff 
t o  interplead par ty  claiming fund,  
S~iilon 1;. Board of Education.  381; 
complaint, J l ~ r t l e  Apts. v. Casualty 
Co., 4 9 ;  Rushing v. Polk,  266; GiZ- 
lcspie I;. Service Stores,  487; Peele 
c. I Ia~, t se l l ,  680; reply, Hozcell c. 
Smith,  160 ; demurrer,  Gillespie v. 
Service Stores, 487; U p , t l e  Apts. G .  

Casunty Co., 49;  Ing ram v. Ins .  
Co., 632 ; amendment, Chappel v. 
Tl~rllitrms. 617 ; variance, H o ~ c e l l  a .  
S i ~ ~ ~ t l r ,  150; X o ~ ~ f g o t n e r y  v. Tel. 
Co., 172 : r~~do. rc .oot l  v. L i a b i l ~ t ~ l  
(yo, .  211 ; Q11eei1 c. J n w e t t ,  403 ; 

1'olic.e To lun t ;~ ry  Ucnefit Association 
-11, a!/ r .  I3c irtfrt dssoc., 41'3. 

l'wl--Action to recover fo r  death of 
boy talien f rom wais t  deep water a t  
public swimming pool. Jus t ice  v. 
Prescott, 7Sl. 

l'on-1.r Con~pany-See Electricity. 

l'ractieal Joke-Perpetrator of, may 
be liable f o r  injuries resulting f rom 
fright, Laugfiord v. Shu,  13.5. 

Practical  Xurses-Injuries to practi- 
cal nurse  on premises arising out  
of and  in  course of employment, 
Bass c. Xeckle?~burg  count^, 226. 

Prayer  for  Relief-Is not  determi- 
native, Chappel G. T I 7 ~ ? ~ s 1 o ~ ~ ,  617 ; 
P e e k  v. Hartsell ,  680. 

l'reinium-Assigned r i sk  policy may 
be cancelled f o r  nonyayment of 
premium prior to  notice to  Com- 
~uissioner of Motor Tehicles. S i x o ~ r  
L'. 1 1 ~ s .  Co., 41. 

Presumption-That child born i n  
wedlock i s  legitimate, 5'. v. Tcdder, 
64;  t h a t  technical words a r e  used 
in technical sense, Poindexter v. 
Trust Co., 371 ; presumption of 
porqeklsion to uttermost boundary 
,of deed, Bowers v. Hitchell, SO; 
l~ersonal  services of daughter-in- 
law to mother-in-law not presumed 
qx tu i tous ,  Cline v. Cline, 2'3.7 ; 
,jntlginent of lower court  presumed 
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correct, I icu  I;. Noodlief, 291 ; i n  
at).ence of exceptions findings will 
be 11re i tuu~t l  su l~por ted  by evidence, 
S'clrlo\a c. Ju~ilrson. 271. 

1'1111ltr Fac ie  Evidence-Proof of 
~\~-nor ' l l i l> of reliicle is  pi lmu f a (  I C  

el itlence of agency, C'llnppel G. 

UCCIV, 142. 

I 'riularj Elec t io~i  - When pr imary 
election has  been held, whether 
p la in t i~f ' s  name slioulcl have been 
11ut on ballot a s  candidate becomes 
moot tlueztion, Rutcliff 2;. Ro(711tat1, 
GO. 

Priinxry and  Secondary Liability- 
Riglit of person passively negligent 
to intlemnity against  a e t i r e l ~  negli- 
gent tort-feasor, Iilyr(!m 1;. Ii1.910'- 
U I I C T  Co., 632. 

Prii ici l~al  and  Agent-ET-idence held 
sufficient to show coiltract was  
nintle with corporate officer intli- 
vidnally arid not a s  agent of corpo- 
ration, Horcell c. S~ilitlr, 130;  l~roof  
of ngmcr .  Rccci-ic Lilryo'ic, Iirc. v. 
JfcCrtin, 3 X :  insurance agency see 
Insurance ; liusbancl a s  agent for  
wife. C'liiw v. Clii~e,  293 ; princilial's 
liability fo r  driving of agent, see 
Automobiles; declaration of agent 
l~el t l  not y a r t  of rcs gcstuc and  
tllerefore incompetent, Teuyltc I;. 
fJolcci  Co., 769. 

Prilltrr-Right of pr in ter  to recover 
for  catalogs delivered, 17atcs z.. 
Bo(l!j Co., 16. 

I'ri.011 Guard-Injury to, in climbing 
fence. Har t leu  G. Prison D e p a ~  t- 
? i t (  ilt, 287. 

Proc-ess - Service on nonresidents 
while i n  this State,  Recerie Liiigfr- 
ie, 112~. V .  XcCuiil,. 353 ; sen-ice by 
~rnbl ic ;~t ic~n.  Slrttoir z;. Dnreirpo~Y. 
97 ; service on forcign associations, 
1:or.oi.ic 1,iilyeric~. Iirc. 1'. X c C a i i ~ ,  
3.5::. 

Prognosis-Mistake a s  to diagnosis 
is mistake of fact .  mistake of pro<- 
11o.ii is rnistake of opinion, C~clrd~lT 
( .  Xairirfactztri?~g Co., 99. 

I ' I Y ) ~ I ~ I  Parties-Jointler of l)rol)tJr 
] ) ~ r t i r s  rests in discretion of coilrt. 
Slnlon v. Board of Educatioil. 361. 

l'rolrietor-Of store is  not undc: 
duty to re t rea t  in face  of tlirt7aten- 
ed a..ault, S. 1;. Lee, 44. 

Pnblic Liability Insurance--See 111- 
.iuranc.cs. 

Public Office-\Then primary election 
11'1.: becn held, whether plnintifl '\ 
name slioultl h a l e  becn put on bal- 
lot  as candidate becomes r n o ~ ) t  
question, Ratcliff v. Rodnaan, 60. 

I'itblic Policy-Co- tract not to en- 
gage in busine\?; i n  compet i t~on 
1 ~ 1 t h  employer a f t e r  termination of 
(~~nljloyment,  Ezternzi,latir~g Po. 1'. 

Grifln,  179. 

Pulrlir Swimming Pool-Actioll to re- 
corer  for  death  of boy t a l w i  f rom 
wais't tlccl) water  a t  public s ~ r i n l -  
riling l~ool ,  J~r.stir.c~ 2'. P~,c.scott, 781. 

)nnntnrn Meruit-Recovery on. I'utt,s 
I. Bod!/ Co., 1 6 ;  action bx h i ~ ~ b a n d  
:rntl n7ife to  recovcr fo r  ~ ) e r s o n : ~ l  
wrT ices rendered decedent. S~ l~ r l l r  
I .  P o ~ l ~ t c ,  686. action to recol cTr 
for  personal scrrices renderctl 111- 
c80n~l)eient. S o l u ~ r d  I;. B~orci r ,  TTS. 

R ;~c i a l  Discrimination - Objection 
tha t  lucu~bers  of defendant 's  racSe 
~vc~rr. csc!uded f rom grand jury 
iiiust he made prior to verdirt. F. 
I;. Rorie, 162;  motion to qnnsli in- 
t l i c t ~ ~ ~ e n t  for  racial  disrrimin:~tion.  
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S. c. Cocirrgton, 405 ; S. v. Coving- 
tort, 501 : defendant held to have 
failetl to carry burden of slio\ving 
r:ic.inl tli.crin~ination in selection 
of grnntl jury, S. v. drliold, X 3 .  

It:~ilro:~tls-Crossing accidents, J e w  
I ; i~cs ,  I,'.R., 3S ; Orcjcris v. R.R.. clani- 
:igcs to  l~roperty along right of 
way. Strfic Br'os. Co. v. E.R., 471. 

I1anil1-Collision by engine with ramp 
coi~rtrnctetl ot-er spur track, Snfrr. 
I l r ~ j i l ~ c ~ ~  s v. R.R., 471. 

Ral~e-S. 5. Pcarson, 188; S. c. Gum- 
llio,rs. ;,". 

Real Action-See Tresgas~s to Try 
Title ; Sdverse Possession. 

Real Estate Brokers-See Broliers 
and Factors; prosecution of, for 
embezzlement, S, v. Helsabeck, 107. 

Receivers-Iiiiig v. Prcnzo & King, 
I~ic . ,  701 ; Fztr~ziture Co. 2;. Her- 
marl, 733. 

Reciprocal Wills-Walston v. College, 
130. 

Rccomniendation of Life Imprison- 
i~iciit-Instructions on right of jury 
to recominencl life imprisonment, 
S. v. Christopher, 219. 

Release-From liability for tort, see 
Torts. 

Reniand-Where order is entered un- 
der misapprehension of law, cause 
i i l ~ ~ s t  be remanded, Allen v. .4llen, 
30.5 ; cause remanded for  essential 
findings, Priddu v. Lzrnlber Co., 
CE 3. 

R~wunciation-Of devise or bequest, 
1 1 1  1.c Estate of Glenn, 351. 

Reply-See Pleadings. 

Rcs Jrcdicata-See Judgments. 

Rexpo1rc7cnt Slrpo'ior-Liability of 
owner for agent or emllloyee driv- 
ing n~~tomobile  see Automobiles. 

Res~training Order-See Injunctions. 

Restraint of Trade-Contract not to 
engage in business in competition 
\vith c~mgloyer after termination of 
el~~l;lo,~iiient,  Estowinatirrg Co. v. 
G'I in?!. 179. 

1111 t,rtc,r-Deed held to conr ey fee 
ulkirii sl)ecial limitation for school 
i)l~rl~oscs only, Lackey z.. l ' ou~  tl of 
I,d I I ~ W !  ion, 4GO. 

I ;  bliery - Homicide committed in 
prrlwlrntiou of, S. v. Clrriatol~lco~, 
249. 

Rule Against Perpetuities - Poi~ i -  
11c.cto. v. Trust Co., 371. 

Itural I.:lectrification - Membership 
Corp. v. Power Co., 278. 

Sales-Limitation of actions for dam- 
;ig~>s resulting from defective ma- 
chinery, Motor Lines c. Gcnoal  
.lIotors Corp., 323 ; iiuplied war- 
rnnties, Seed Co. v. Jfanrl, 772 ; sale 
aild transfer of title to automobiles, 
iee Automobiles. 

Sales Taxes-Sale v. Johnson, 749. 

School-Joinder of architect in action 
by contractor to recover balance for 
c:onstruction of school, Simon 2;. 

Board of Education, 381 ; deed helcl 
lo convey fee upon special l iui-  
ration for school purposes only, 
L a c k e ~  o. Board of Education, 460. 

Secondary Liability-Right of person 
lmssively negligent to indemnity 
ilgains t actively negligent tort-fea- 
~ r ,  Illgram 2;. Insurance Co., 635. 

Self Defense--In assault prosecution 
bee Assault and Bat tery;  evidence 
held to l~ermit  diversr inferences 
on question of self defense, S. v. 
Jfitclllcm, 337. 

Senior Deed-Where junior deed calls 
for lines of senior deed, senior deed 
~controls, Day v. Godzcin, 463. 

Separation-Divorce on grounds of, 
secL Divorce and Alimony. 
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Sel~ara t ion  Agreement-As precluding 
a n a r t l  of alimony, I i iger 2;. I i igo. ,  
12G. 

' .Serious Injury"-& used in G.S. 
14-32, S. v. Jones,  89. 

Ser~ice-Of nlotion in t he  cause m1y 
be niadc upon attorney of record, 
I l i ~ ~ r ~ a ? i t  v. H i m a t i t ,  609. 

Seryice of Summons-See Process ; 

Service Station-Ordinance permit-  
ting service station also includes 
right to  operate ca r  wash service, 
I n  rc  Couch, 345. 

Settlenlent - See Comproruise and  
Settlement. 

Sig-Zoning ordinance wit11 respect 
to erection of advertising sign, 
Scl~loss  v. Jamison, 271. 

Solicitor-Argument of solicitor t ha t  
jury should not  recommend life 
imprisonment, 8. v. Christopher. 
249. 

Special Venire--#. v. Uoore, 300. 

Speed--See Automobiles. 

Spur TracB-Collision of engine with 
ramp constructed over spur  track,  
Sage  Brothers  v. R.R., 371. 

State  Board of Alcoholic Control- 
Exercises sole discretionary power 
in issuance of wine and  beer per- 
mits, Staleu v. Winston-Salem, 244 ; 
Sitbodis v. Board ofi Alcoliolic Go?/- 
trol, 282 ; evidence held incompetent 
to p ro re  a beer licensee sold to  
minor, Thomas v. Board  of S l ro -  
holic Cot~trol ,  613. 

S~ta te  Board of Assessment-In r e  
Piue  Raleigh Corp., 398. 

State  Highway Comniission-Right 
of conlluission to withhokl funds  
for  liquidated damages f o r  delay in 
co~npleting highway project, Pacillq 
Co. v. Highway Comm., 691. 

Sta t e  Tor t  Claims Act-Proceeding 
under Tor t  Claims Act does not 

ba r  action against  negligent Sta te  
c~111l)loyre in individual capacitj-, 
11-i~ tli c. Bracey, 50.5. 

:;,;~tutes-General rules of constrnc- 
tion, IIatdbaryc>r c .  Deal, 31:  Strlc, 
v. Jo111is011. 74!): G.S. 14-3.53 11el!l 
sufficiently certain,  S .  1;. B r c ~ c > t . ,  
J:::i; clinngc in s ta tu te  of limi- 
tat ions relates to remetly a w l  
s ta tu te  mny apply to pending liti- 
g i~t ion .  111s. Co. v. O'Seill, 1GD. 

Stevedoring-Heart a t tack  held not 
to hal-e arisen out of employment, 
Bc7la11~u v. Stevedoring Co., 327. 

b r w e  0x7-ner-Proprietor of store is  
not ~mt l e r  duty  to re t rea t  in face 
of threatened assault ,  S. v. Lee, 44. 

Street-Dedication of s t ree t  in sub- 
d i ~ i s i o n  by sa le  of lots wi th  refer- 
ence to map, Owem 2;. Elliott ,  314. 

Snbrogation-Right of insurer pay- 
ing lobs to subrogation. Ing ram 2'. 

l i ~ s r r t m c e  Co., 632. 

Sudden Emergency-Fog on higli- 
n-ass a s  creating sudden emergency, 
Pu~ic l i  v. Landis,  114. 

.Suicide--Whether suicide following 
injury to brain is eompensible un- 
der  Workmen's Compensation Act, 
P a i ~ i t e r  1;. Mead Corp., 741. 

S~~rnmons-See Process. 

Sul~er ior  Court-See Courts. 

Supplemental I n s u r a n c e H e l d  not to 
p r o ~ i d e  payments i n  addition to 
face amount  of policy, TrAalcu 7'. 

I ~ ~ s r r m ~ c e  Go.. 68. 

B n p r c ~ i ~ e  Court-Will take  cognizance 
of fa i lure  of pleading to  s ta te  cause 
of action. Rcdewlopnze~tt  Conlnz. c. 
I I I I I / I I IP ,  220. decision must be read 
in light of facts of particular case, 
l ~ r t l c n ~ ~ i ~ t y  Co. 6, l loto? s,  Inc., 647. 

Surgeon--See Physicians and Sur- 
geons. 



Surriral  of Action-See Abatement 
and Rerival. 

Sv-i~nnlin:. Pool-Action tn rocorer 
for death of b o ~  taken f r o n  waist 
dce11 water a t  public swimming 
pool, Justice r .  Prescott, 781. 

Tacking Possession - See Adverse 
Possession. 

Taxation-Secessity for vote. Re-  
t l c t ~ l o p 1 1 ~ 1 r t  C o ~ m .  G.  I I t r{ j i~~s ,  
2 2 0 :  ntl t-alo~.zint tases. Piue Ral- 
ci(l71 Corp.. I11 vc, 398; sales taxes. 
S U I ( ~  c. Jollir.so~r, 7-10 ; allocation of 
tnses between testamentary and 
trust estates, Corwzcell 2;. Huf f~ i ln i r ,  
363 : lien for tases against proper- 
ty of insolrent, Funlit l ire Co. t-. 

I I c ~ ~ I ~ I ~ ? ~ .  733. 

Technicnl Words-Presumption that 
they are  used in technical sencc, 
I'oindcxter v .  Trztet Go., 371. 

Telephone Companies-Segligent in- 
jnry to customers, X o ~ z t g o r ~ ~ c r y  v. 
T t l .  Co., 172. 

Trnlporary Restraining Order- See 
Injunctions. 

Tennants in Common-Partition, see 
Partition. 

Time-Ilardbarger v .  Deal, 31. 

Tobacco Allotment - Evidence of 
fraud in sale of land by misrclxe- 
senting tobacro allotment held for 
jury. 1T'lritah.w v. Wood ,  524. 

Torrens Act-Does not adjudicate 
title of defendants inter sc, Day v. 
(?Odl~i11, 465. 

Torts-Where wife is injured in acci- 
dent occurring in state mhicli does 
11ot permit the wife to sue her hu\- 
1)nntl for tortious injury, the wife 
111;1y not manta in  an action in thiq 
St:ltc. Slmzo v .  Lee, SO9 ; cause held 
one in tort for failure to use due 
care in performance of contract 
ant1 not an action e s  contractic. 

Pccle v .  Hartsell ,  680; liability of 
parent for torts of child. La~rgford  
c. 811 1 1 ,  135, 

'I'oi t Clailus Act-Proceeding under 
Tort Clainis Act does not bar ac- 
rlon against negligent State em- 
1)lo) ee in indiridual capacitj-, TT'ir fit 
c. H I  a c c ~ ,  503 ; nature and ele- 
~ u t ~ n t s  of torts, L ( n g f o r d  1;. S h u ,  
13.7 ; S I I I I ~ S O I I  c. Plf/lcr. 300; joiut 
101-tq. Slnipson v. Plylcr, 390 : I I I -  
c, cim c. Ills. Co., 633 ; Peamall v. 
P o l c o  Co., CB9; release from lia- 
bility. C a u d ~ l l  v. N f g .  Co., Srmp- 
soil 2'. Pluler, 390. 

Towing Vehicles-On highway, P I O L C ~ L  
I;. La~ld i s ,  114; Scnrlctte v .  Grind- 
s ta f f ,  139. 

Tun-ns-See Municipal Corporations. 

Traffic Lights-See Automobiles. 

Transaction or Communication With 
I)tLeedent-In r e  W i l l  o f  Wi lson,  
310; I i h q  v. Service S t o w s ,  487; 
811l i t l~  v .  Perdue, 686. 

Trespass-Gillespie v .  Service Stores, 
487. 

Trespass to Try T i t l e B o t c c r s  v .  
Jfitclrcll, 80;  Day v. Godlciil, 463; 
P a p c ~  Co. v .  Jacobs, 439. 

Trial-Trial of criminal actions see 
Criminal Law;  trial of particular 
actions and prosecutions see par- 
ticular titles of actions and prose- 
cutions ; withdrawal of evidence, 
Siitltlr z;. Perdue, 686; nonsuit, 
I'ccle v .  Hartsell, 680; Queen v. 
Jarrc f t ,  405; Tayloe z;. Tel. Co., 
766; Chappcll v .  Wimlozc ,  G l i ;  No- 
la11d z;. Brozcii, 778; insltructions, 
Srivg v. Baker ,  333; Yates  c. Bodu 
Po., 1 6 ;  Sccd Co, v. M a m ,  771; 
C'happell v .  Dean, 412; Pearsall v. 
I'oxcr Go., 639 ; I n  re  Wi l l  o f  1Vil- 
aoq 310: issues, Ya tes  v.  bod^ Co., 
1 6 :  J-erdict, Wida thoz~se  v. Y o w ,  
.iD!l : order of mistrial, Simpsoj~ v. 
I'l i/lci., 390. 
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Tin+tq-Allocation of taxes  betweell 
teqt ,~nientary a n d  t ru s t  estate+, 
C o ~ ~ u ~ c c l l  v. Huffnzan. 363 ; merger 
of legal a n d  equitable titles, Porw 
t l c x t o  c.  Trus t  Co., 371. 

, . im.ning-See Automobiles. 

L~~ions-Service of process on non- 
resident labor union, Rcccrie Liii- 
yci.ic'. Iiic. c. VcCaii!, 333. 

r n j u s t  I*:nrichment-See Quasi-Con- 
tracts.  

Utilities Commission-Contract be- 
tn-een inenlbership corporation and 
power company in  regard to  ser r ice  
of customer. Xc~nbo-ship  Corp. c. 
Po1cer Co., 278. 

Vague ancl Contradictory Statute- 
G.S. 14-3.33 held sufficiently certain,  
S. v. Breztier, 633. 

Variance - Nonsuit f o r  rar iance ,  
Soland 2'. Brozc;tz, 775; S, v. Iieaialr, 
52 ; evidence identifying defendant 
a s  lwrson ~ 1 1 0  broke into filling 
station does not  war ran t  his con- 
viction fo r  breaking a n d  entering 
grocery store, S. v, I iarri?zgtol~,  529. 

Vendor and  Purchaser-Trust Co. c. 
Xcdford,  146. 

T7erdict - Instruction t h a t  verdict 
should substantially speak the  
t ru th ,  held not prejudicial, S .  2;. 

d~.tiold,  333; will be  interpreted 
with reference to  pleadings, e r i -  
tlence ant1 judge's charge, Widen- 
house 2;. Yozo, 699;  whether er ror  
is  cured by verdict, Wideirhottse z.. 
1-ox, ZDS. 

Tested Rights-Change in s ta tu te  of 
liuntations relates to procedure 
and  tllcrefore s ta tu te  changing limi- 
tat ions may apply to  pending liti- 
qation. I,lsuralice Co. v. O'Scill. 
16!1. 

Wniver-Plea of guilty does not 
17 nive motion to quash indictment 
for  racial  discrimination, S. c. 
Corii?r/to~i, . 3 1 .  

W:~rrnnt-See Indictnient mid V a t -  
rant .  

\Y;~ri.nnty--l,i~nitntioll of actions for  
tlaiiiagrs rc~snlting froni defective 
ili:~clli~lcry. Motet, Liiles c. Crcr~ercil 
X o t o ~ . . ~  C I J I ' ~ ) . .  323: imlllieil v n r -  
ranty  tha t  feed sold fo r  laying 
c~liickc.11~ should be  reasonably fit 
f o r  llsr conteiiil~lated. Seed Co, o. 
J1~11111, 771. 

Wasp-l)rath a s  result of \rasp stiny. 
Hurpct t  c. 111s. Cn.. 10. 

Wate r  Lines-Conileiln~ation of ease- 
rilent for n-ater lines, Davidsutz c. 
Stough, 23. 

Waters  and Wate r  Courses-Surfac3e 
waters,  Clrappell c. Trimlolc, 617. 

Wills-Personal serrices rendered in 
reliance on agreement to devise or 
bequeath l~roper ty ,  Cline c. Cline, 
296 ; holographic will. In r e  TT'lll of 
TT7rlso,i, 310 ; revocation of wills, 
I17alafo,i 1.. Collcyc, 130; I c e t u  c. 
Ice1 u, i X  ; probate, I ae ru  c. Iceru ,  
721 ; construction. Polnderctrr L'. 

Trust  Co.. 371: Trust  Co. c. Bt.ua~i t ,  
482 : Tl1o111us c.  Thomas, 690; 
Yoiolt c. Yo~rnt,  236 : renunciation, 
111 re  Es ta te  of Glc?~n,  351 ; election, 
TT7ct7sto?~, c. College, 130;  inherit- 
ance t a ~ e i .  Corn loell c.  I luf fmnt~,  
363. 

Wine-Issuance of beer, a n d  wine 
l~ermits .  bS'taleu v. Tl ' i~~sto)~-Sulent,  
244: Siiiodis 2;. Board of Alcoltol~c 
Cali tiwl. 252. 

Withdrnwal  of Appeal-Jlo tion for  
leaye to ~ ~ i t h d r a x  appeal in con- 
tlemnation proceedings is add reqvd  
lo  tliscretion of court, Dacid,oil I.. 
sfo11~/11, 2:<. 



IIar'gctf v. Ius .  Co.. 10 ; physician 
may testify :IS to cause of death,  
S. 1'. dr~noltl .  333; l)liysician, even 
t l i o ~ ~ g l i  ~ i o t  ~ ~ s y c l i o l o g i ~ t  niay give 
o~i l i io i i  t ha t  injured party 's  nerl-- 
011s c'ontlition c:iused pliysic3al nil- 
iileilts. S r a ~ r c l l  c. l I t . a t~~c ,  6GG: lay  
\vilncwe$ held entitled to testify a s  
to size of ditcalies and  culverts 
nwcLss;try to car ry  adtlitional drain- 
age,  Clrccppc>l r .  117itlslo~r, G l i  : testi- 
ii1011y of electrical e spe r t  as to 
n-lirtlier fire originated f rom de- 
fect in wiring. Tcagcte c. Pozcc'r Co., -- 

r l , ! ) ;  rsl tert  nlny testify ollly to  
fac ts  \\.ithi11 his lrnowledge or upon 
f a r t s  contained in proper liypotlieti- 
c'al questions, Seawcll v. B r a m .  
OW: tc~stiinony of transnctions with 
decedent, Itr re  1T'ill of Trilso~r, 310; 
S111it1i c. I'c8rtlrtc, GSG : par ty  i s  
bonntl by testiniony of his o\vn wit-  
nc~ss. 8. v. .llitchrcm, 337 ; I<cu $. 

11700tllicf, 291.; Ilarty is  bound by 
tcstiniony of witness a s  to col- 
lateral  mat ter ,  I icu  v. Woodlief, 
291 ; introdncTion by Sta te  of ile- 
fentlnnt's declaration does not pre- 
clntle S t a l e  fro111 showing fac ts  to 
be otl icr~vise,  8. v. J l i f c l ~ ~ o n ,  337; 
evitlence held competent a s  tending 
to impeach credibility of witness, 

Rcdding v. Braddu,  134; cour t  h a s  
discre~tionary power to allow lead- 
ing clnestions, S. v. Pcatxon. 188; 
investigating officer limy not testi- 
fy :IS to  which occupant was  dr i r -  
ill:.. -1IrOitrt~is G. Robinsox, 264; 
expression of opinion by court  on  
evitlence in interrogation of wit- 
noss. P i cke~ i s  $. Pickc'trs, %. 

7 \ -o r lm~n ' s  Conipensation Act-See 
3Iasier and  Servant.  

\Vrecl;er-Duty of operator of in tow- 
ing another  vehicle, PUPIC~L v. 
J , a i ~ d i s ,  114. 

Wrongful Death--Action for,  see 
Death.  

Yellow I.ine-Evidence tha t  motorist 
crcwsed yellow line held competent 
without specific allegations, Rush- 
i n n  a.  Poll;, 258. 

Zoning Ordinance--With respect to 
erection of advertising signs, Scli- 
1o.s~ 2'. Jartlisoi?, 271 ; ordinance per- 
mitting service station also includes 
right to operate c a r  wash service, 
111 r c  Coltcli, 345; conflicting er i -  
deuce on question of applicant's 
prior non-conforming use, J a r r e l l  
2;. Board of Adjrcstntelrt, 476. 
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ABATEMENT AND REVIVAL 

§ 4. Procedure t o  Raise Question of Pendency of Prior  Action. 
Where defendant pleads a prior action pending betweell the s a n ~ e  parties 

involring tlie same subject matter. but olt'ers nuthing in snlq~ort of the plea 
in abatement, the plea is  p roper l~  disregarded. Frys  G .  C r o o k s ,  109. 

§ 8. Identity of Actions. 

The pendeiicy of a claim under the State Tort Claims Act to recorer for in- 
juries resulting from tlie negligence of a State emplo~ee in the perforulance of 
his duties, is not grouucl for abatement of an action l a t ~ r  instituted by tlie 
injured pnrty agaiiist the State employee in his indi~i i lual  c a ~ a c i t y  to re- 
cover for illjuries resulting from the sanle act of negligence, siuce tlie requisite 
identity of parties does not esist. Trirtl~ v. Bvacc~ .  605. 

5 14. Death and Survival of Actions - Action Relating t o  Legal Re- 
lntionsliips. 

The marriage of a person incapable of contracting for want of understand- 
ing may not be declared void after the death of either party to tlie marriage 
when the marriage is followed by cohabitation and the birth of issue, but when 
thcre is no isiuc, s~ ich  marriage nlay be clwlared ~ o i d  iu an action instituted 
after the drat11 of tlie iuco~upetent by a person or pelsons ~ ~ l i o s e  legal rights 
depend upon whetl~er the marriaqe i i  r a h d  or vo~d.  Iccr!, L .  I r c r ~ j ,  721. 

ACTIOSS  

5 8. Distinctions between Actions on Contract and  in Tort.  
Action held in tort for ueqligent injury to plaintiff's property in perfom- 

ancc of contract. Pccle I;. Hartsell, 680. 

5 3. Duties, Ai~tllority and Hearings of Administrative Boards. 
While a henring of a inunicipal ad mini strati^-e board in determining a claim 

of legal right up011 c o a t r o ~  erted questions of fact may be iuformal, such hear- 
iug innst be qo~ernecl by e\tnblished rules of procedure applicable qeuerally 
to ai l~r~ini i t rat i re  tribunals, and no essential element of a fair  trial can be 
dispensed with, and the board may not over the objection of petitioner base 
its findiugs nlmn hear\ny eridence or the unsworn statenieuts of witnesses. 
Jarrc l l  v. Board of d d ] ~ l s t m c r t t ,  476. 

An order of nu ndininiitratire board on findings supported only by incom- 
pleted e\ idence caullot stand, and is properly vacated. Tl~onzas u. Board of 
d l c o l t o l ~ c  Cot! t1.01, 313. 

3 4. Appeal, Certiorari and Review. 
When a licensee to sell beer does not request a hearing by the State Board 

after a hearing by a n  examiner for the Board, his application for judicial 
reriew must be di-mirsed for fallure to exhaust ar-nilnble administratire 
remedies. S i ~ t o d i s  v. U o a r d  of Aleol~olic Control, 282. Statutory prorision for 



810 ASALYTICXL ISDEX. [258 

review must be equal to those provided by G.S. 143-307. Jar iel l  v. Board of 
Adjltstmc?lt, 476. 

When the findings of a n  administrative board are  supported by the evi- 
dence and it  is apparent that the board considered all  the evidence relating 
to tlie determinative factors, the appellate court may not remand. I n  re Pine 
Raleigh Corp., 308. But when the findings of an administratire board are  not 
baser1 on competent evidence the proceedings must be remanded. Jairel l  2;. 

Board of ddjztsfnzent, 476. 
Upon appeal from the Board of Review to the Superior Court in a con- 

trorersy b e h e e n  a contractor and the State Highway Commission ns to the 
amo~int  of liquidated damages which the Commission was entitled to with- 
hold for delay in fulfilling the Contract, the Board's findings are conclusire and 
the Superior Court is limited to the questions of whether the findings a r e  
supported by eridence and, if so, whether the findings support the legal 
conclusions. Pntii~cg Co. ti. Higl~qcal~ Comnz., 691. 

ADVERSE POSSESSION 

8 2. Hostile and  Per~nissive Use i n  General. 
In  order to be adverse. possession must be continuous, open, and notorious 

so as  to put the true o\rner on notice of the adrerse claim, and therefore must 
be sufficient to subject the occupant to a n  action in ejectment as  distinguished 
from a mere trespnss quare claitslc~n fregit. Itozcers v. Uitckell, 80. 

The giving of pennission to hunt on the land. ~ ~ h i c h  authority is not exer- 
cised, is eridence of an adrerse claim but does not amount to adrerse pos- 
session. Ibid. 

8 6. Tacking Possession. 
Where plaintiff offers no e~ idence  of actual possession by his predecessors 

in  title, deed to such predecessors is without significance in deternlining plain- 
tiff's claiin of tille by adverse possession under color. Bowers v. Vitcllell, 80. 

Where plaintiff clainls as  derisee of his father but fails to introduce his 
father's mill in eridence, he is not entitlcd to tack his father's possession. 
Ibid. 

The possession of the ancestor may be tacked to the possession of the heir 
where there is no Ilint~cs or interruption in the possession. Papcr Co. u. 
Jacobs, 430. 

The possession of the husband of an heir and the possession of a widower 
of an heir. v71ien not aci~erse to the heir but in recognition of the heir's right, 
inures to the benefit of subsequent heirs anti prerents a hintus, since their 
possession is in p r i v i t ~  v i t h  them. Ibid. 

1 Presuinption Possession t o  Outermost Boundaries of Deed. 
Where plaintiff clainls under separate der>ds to separate tracts of land. even 

though tlie trncts are  contiguous and comprise collectirely the locus in quo, 
plaintift"~ possession of a single tract is l ~ o t  constructively extended to the 
entire area. Boic'crs ti. Mitclrcll, SO. 

8 20. Presnmption of Possession by Holder of Legal Title. 

The provision of G.S. 1-42 does not declare that one who claims title, re- 
lying merely on a paper writing more than thirty years old, thereby acquires 
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t i t le to  land described in t h a t  i n s t run~en t ,  ncor tloes i t  establish title prima 
fucce. Bozcos  2.  SI~ic71~71. SO. 

§ 23. Sufficiency of Evidence, Nonsuit and Directed Verdict. 
The  introduction in el-idence by l,lnintiSf of deed< executed more t1m1 s e m n  

years prior to the  insti tution of the action. conveying the  land to him, with 
testimony tlint l~lnintifr  had lind the  lnntl slirveye(1 a n d  gi ren  to others a n  
uncsercisrtl l )e r i~ i i ss io~i  to hunt,  and  llnd executetl timber deeds granting the  
right to  cu t  tiinber t l lcrt ,fron~ fo r  a l~erioil  not c z c e e d i n  three years. but 
without eridencc tha t  plaintif1 or his predecessors in title h a d  been in t h e  
actual. liostile. crclu*ive ant1 continuous possession of t he  land for  a period 
of seren  years,  is lleltl insufficieut to  overrule nonsnit. Bo~c'ci.x v. JIitchell, SO. 

Eri(1cnc.e of tlefentlanls' ac tual  hostile. lopen, nnil n o t ~ ~ r i o n s  adrerse  posses- 
sion of tlie : l rcn in tlisllutc b~ themsclrcs and tllose i n  l~ r iy i ty  ~ i t h  them. in 
snbjt~cting tlie land to i t s  reasonable uses in the  character of o ~ n e r ,  111,ld 
suificient to talie the issue to t he  jury. Puper  Co. z.  Jacobs, 439. 

APPEAL ASD ERROR 

§ 1. Xature and Groimds of Appellate dl~risdiction in Gcneri~l. 
Tlie S u l ~ r e n ~ e  Court  nil1 not pass 1111011 n constitntionnl question n hic.11 n a s  

not raised and l)nsqc.cl upon in the  court  below. L a i ~ c  1;. I I I E .  Co.. 318. 

2. Supcrrisory J~~riscliction of S u p r e m e  Coul*t and Mnttrrs Cogniza1)le 
ICY Mere JIotn. 

Tlie Supreme Court  will talie notice of t he  faillire of a pleading to  s t a t e  
a cause of action c.? ~ n e m  motii. Rcdczelopment Coin. c. Hayins.  220. 

The  Su1)leine Court  11:1s the pul-ier to nllom~ ce1 tloi 07 z to briny up the  entire 
recorcl for  ~ P T  ieu- in the e x e r ~ i z e  of i ts  supervisory jurisdiction. ~ r r e s p e c l ~ r e  
of any xl111ral procedures. in order to  insure the  orderly adniinistration of 
justice. K c. Sroorc. 300. 

s 3. Judgments Xppenlablr. 
The apl,ointruent of a n  umpire by a judge of the  Superior Court  upon 

application of a pa r ty  to  a n  insurance contract pursuant  to the  "appraisal" 
clause of the  policy. G S. ,is-176, iu a ministerial  and  not a judicial act ,  and  
no nypenl will lie f rom the  refuia l  of the  judge t o  r aca t e  the  order,  since 
the  ralidity of t he  n p ~ o i n t m e n t  may  be adjudicated only ~ r l i e n  the  question 
i s  raised in a properly insti tuted civil action. I n  re  Robcrts Co.. 181. 

The court  has  discretionary author i ty  t o  order the  joinder of proper l~a r t i e s ,  
a n d  i ts  order doiny so is not  appealable unleqs i t  adrersely affects a sub- 
stantial  r ight nhicll  nppcllant ~nigl l t  loue if t he  order iu not revien-ed before 
final jutlqmcnt. Sin1a11 c. Boa7.d of Ediic.ution, 381. 

TThpre the  yerdict fixcs liability of the  original defendant and excnllmtes 
t h e  ~ d d i t i o n a l  defendant, joined fo r  contribution, t h e  original defendant may 
pay the jndgment in f a r o r  of plaintiff m i l ,  without appealing therefrom. ap- 
peal froin the  jndgment denying i t  t he  right to contribntion. Pcursnll a. 
P o z c c ~  Co.. 639. 

The allowance of cour of administratiou nllcl at torney's fees affects a sub- 
s tant ia l  r ight of t h e  creditors in t h a t  assets available f o r  payment of the i r  
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claims are  reduced pl-o tonto, and such allowance is reviewable by the Su- 
preme Court. K i ~ i g  v. Prenzo & King, Inc., 701. 

§ 4. Part ies  who May Appeal - Part ies  Aggrieved. 
Executors a re  not parties aggrieved by a judgment construing the dis- 

positive provisions of a will and therefore may not appeal therefrom, but may 
appeal from the construction of the will and codicil as  to the designation of 
the executors. Yount v .  Y o u ~ t ,  236. 

Where both plaintiffs and defendants appeal from judgment in favor of 
defendants, defendants' appeal mill not be considered when no error is found 
on plaintiffs' appeal, since in such instance defendants a re  not the parties 
aggrieved by the judgment. Teaguc v. Power Co., 750. 

3 6. Moot Questions and  Advisory Opinions. 
Plaintiff was denied the right to file as  a candidate of his political party 

for nomination to a public office because a plaintiff's refusal to subscribe to 
the pledge a s  prescribed by G.S.  163-119. Plaintiff asserted that  the require- 
ment of the statute that  he pledge himself to support all  candidates of his 
party in the next general election was unconstitutional, and sought mandamus 
against the election officials to require them to place his name on the ballot. 
Held: The pr in~ary  election harinq been held a t  the time of the hearing 
of the appeal, tlic appeal milst be dismissed as  academic. Ratcliff 1;. Rodman, 
60. 

3 7. Deinurrers and JIotions i n  Snpreme Court. 
A party may demur ore ta lus  in the Supwior Courlt for failure of the plead- 

ing to state a cause of action, and eren ill the abseuce of demurrer, the Su- 
preme Court will take notice of such defect e s  nzwo rr~otu, Rede~cIopn~el~ t  COWL. 
v.  IIagim, 220. 

The Superior Court has the discretionary power to deny the motion of the 
petitioner in condemnation ~roceedings to withdraw its appeal from the order 
of the clerk confirming the report of the conlmissioners. Davidsoz 1;. Stough, 
23. 

§ 16. Certiorari a s  Method of Review. 
When cet.tiot'ai.i is allowed, the Suprenie Court  rill esamine the record 

proper to determine whether there is error of lam appearing thereon ad- 
versely affecting legal rights as  between appellant and appellees who a re  
parties to the appeal. notwithslanding th:lt appellant has preserved no ex- 
ception or assigninent of error. Ful-~i i twe C'o. 1;. I $ o w a t ~ ,  733. 

1 F o r m  a n d  Necessity of Objections, Esceptions and  Assignments of 
E r r o r  in General. 

An assignment of error should clearly present the error relied on with- 
out the necessity of going beyond the assignment itself to learn what the 
question is. Je117is v. ilforrison, 96. 

21. Exceptions and Assignments of E r r o r  t o  Judgment  o r  t o  Signing 
of Jiidginent. 

Exceptions to the judgment or order of the court presents the question 
whether the facts found by the court a re  sufficient to support the conclusions 
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of lam and whether error of law appears on the face of the record. Sclrloss v. 
Jarniso?l, 271. 

8 22. Exceptions and  Assignments of E r r o r  t o  Findings of Fact.  
A single exception to the findings of fact and conclusions of law of the lower 

court presents for review only \T7hether the court's conclusion of law is sup- 
ported by the findings. High 2;. Ridgewag's Opficia~zs, 626. 

38. Abandonment of Exceptions by Failure to Discuss i n  t h e  Brief. 
Ordinarily, exceptions not set out in the brief or in support of which no 

reason or argument is stated or authority cited mill be talien as  abandoned. 
Sandy v. Stackhoztse, 194 ;  Bass 1;. Mecklendz~rg Countu, 226. 

§ 39. Presumptions and  Burden of Showing Error .  
The judgment of the lower court is presumed correct and the burden is upon 

appellant to show error amounting to the denial of some substantial right. 
Keg v. Woodlief, 291. 

8 41. Harmless and  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 

If judgment of nonsuit would have to be sustained even though certain of 
plaintiff's evidence had been admitted, the exclusion of such evidence, even if 
competent, cannot be prejudicial. Jfo?ztgoway v. Tel. Co., 172. 

Ordinarily, a  part^ vaives objection to admission of evidence when other 
evidence of the same import is adnlittecl without objection, or xvhen the ob- 
jecting party first introduces evidence in regard to the matter. Rus7~iizg v. 
Polk, 286. 

The admission of e~idence o r r r  objection cannot be held prejudicial mhen 
evidence of the same import is thereafter admitted without objection. Kiilg 
v. Ills. Co., 432 ; T'caglte v. Pozcer Co., 739. 

The rule that a party wai~-es his objection to the admission of evidence 
mhen he thereafter introduces evidence of like import does not preclude a 
party from cross-esnmining the witness in regard to the matter objected to 
in an attempt to explain or destroy the probative value of the e~ idence  ob- 
jected to, or even contradicting it  with other evidence. VcGinnis I;. Robhsor~. 
264. 

Where the j u r ~  answers the issue of negligence in the negative and does 
not answer the issue of  contributor^ negligence and damages, the admission 
of incompetent eridence to the effect that plaintiff was intoxicated a t  the 
time will not be held for prejudicial error, since such eridence relates only 
to the ~ n n l l s ~ ~ e r e d  issue of contributory negligence and cannot have affectd 
the answer to the determinative i swe  of negligence, there being ample evi- 
dence, tending to show tlie abqence of negligence on the ~jnrt  of defendant and 
defendant not liaving argued or contendetl that the plaintiff was under the 
influence of liquor a t  the time. ICeu 1;. Woodlie$, 291. 

The exclusion of eridence relating to a subordinate matter which could not 
possibly affect the ultimate rights of the parties will not be held prejudicial. 
Chappel v. TT'i~zslotc, 617. 

§ 42. Harmless and  Prejudicial E r r o r  i n  Instructions. 

An exception to an escerpt from the charge is not ground for a new trial 
when i t  is apparent that  the misstatement contained therein, when considered 
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in connection with tlie l)leaclings, evidence, issues and the entire charge, 
could not hare misled or confused tlie jury. P i c h c ~ ~ s  v. Piclie~is, 54. 

Where inconil~etent evidence is admitted without objection, the fact that the 
court charges the jury upon the evidence so admitted will not be held for 
error. certainly when the instrnction relating to such evidence could not have 
prejudiced apl~ellnnt. Rcddiirg v. I ~ I   add^, 134. 

An instruction \~-hich presents a n  erroneous view of the law upon a sub- 
stantive phase of the cause must be held for prejudicial error eT ell thougli the 
misstatement is made in stating the contentions. Parlier ?;. B ~ C ( ~ ,  341. 

A11 erroneous instruction may not be held harmless under the rule of con- 
textual construction ~vhen it is apparent from the record that the jury was 
confused and clid not undcrhtnnd the court's charge. 1171den7~uuse c. Tow, 599. 

5 43. Harillless and  Prejuclicial E r r o r  i n  Course aiid Conduct of Trial. 
Where the court's remarlrs during the interrogation of a witness, when con- 

sidered in contest and in light of the evidence, could not have affected the 
result. any error in the statement cannot be held prejudicial. Pickens v. 
Pickens, 84. 

§ 44. Invited Error .  
If the president of plnintiff corporation testifies voluntarily on cross-euami- 

nation that plaintiff carried liability insurance, and the question asked the 
witness did not necessarily call for such information plaintiff may not com- 
plain of the error it thus induced. 111s. Co. v. O'Scill, 169. 

An erroneous instruction embodied in a party's prayer for instructions is 
invited error aiid callnot entitle such party to a new trial even though the 
party be rel)resented by different counsel 011 the appeal. Chappel v. Dcan, 412. 

Where the rights of the parties a re  ditermined by the jury's answer to 
certain of tlie issues, any error relating to another issue which was submitted 
but was not raised by the l~leadings, cannot be held prejudicial. Pickens u. 
P i c l i c j ~ ~ ,  S4. 

Where the issues are  inter-related so that  the answer to one issue affects 
the ansv-er to the other, a new trial musf, be awarded as to both issues for 
prejudicial error relating to one, even though apl~ellant is not in a position 
to press his esceptions relating to the other. Chappcl c. Dcan, 412. 

§ 49. Review of Findings o r  Judgments  on Mildings of Fact.  
Where there )Ire no exceptions to the findings of fact, i t  will be presumed 

on apl?eal that tlie findings are  supported by competent evidence and are 
therefore binding. SCIL~OSS O. Janzison, 271. 

The trial court's findings of fact which a re  supported bg competent eoi- 
dence are  conclusive notwithstanding that  incompetent evidence may also 
hare  been admitted. since it will be presumed that the court disregarded the 
incompetent evillence in making its findings. Rice7ie Lingerie v. JicCain, 353; 
Cltappcl v. Wi~~slow,  617. 

A judgment by the court on findings of fact will not be disturbed because 
a particular fintling ~ v a r  not supported by evidence when such finding is im- 
material to the ultimate rights of the parties, or because of a conclusion of 
the court which does not affect the result. King v. Ins. Co., 432. 
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The findings of fact of the trial court which are supported by competent 
evidence are  binding on appeal even though there be competent eridence to 
the contrary. Chappel u. ll 'ii~alow. 617. 

In  a trial by the court under agreement of the parties the findings of the 
court a re  conclusive if supported by competent evidence, but when all of the 
evidence tends to show the facts to be otherwise than found by the court, the 
findings must be set aside and the cause remanded. Priddy u. Lumber  Co., 633. 

5 51. Review of Judgments on Motions t o  Sonsuit.  
Judgment of nonsuit entered in a negligence action must be sustaiiled if the 

eridence fails to show defendant's negligence or affirmatively shows plain- 
tiff's contributory negligence as  a matter of law. Jenli i i~s u. R.R., 58. 

I n  determining the sufficiency of the  evidence to sustain the lower court's 
denial of nonsuit, incompetent eridence admitted by the trial court, as  well as  
competent evidence, must be considered. Tt'idenl~ouse v. Y O W ,  509. 

When a defendant offers evidence, the only motion for judgment of non- 
suit to be considered on appeal is that  made a t  the close of all the evidence. 
I b i d ;  Icery  v. Icery ,  7 2 1 ;  Tayloe u. Tel.  Go., 766. 

TVhere it  is held on appeal that defendants' motions for judgment of nonsuit 
were properly ererruled. but a new trial is awarded for error in the course 
of the trial, the Supreme Court will refrain from discussing the eridence 
except to the extent necessary to show the reasons for the conclusions 
reached. 1ridcnhouse v. Y O W ,  599. 

5 54. Part ia l  S e w  Trial. 
Where error relating to one issue adeets the answer to other issues, a n tw 

trial as  to all issues must be awarded. Widcnhozise v. Yolc ,  590. 

5 55. Reniand. 
Where a n  order is entered under a misapprehension of lam, the cause must 

be remanded. Allen c .  Allen, 303. 

3 50. Force and  Effect of Decision of S u p r e n ~ e  Court in General. 
A decision of the Snpreme Court must be read in the light of the facts of 

the particular case in which it is written. Allen ?I. Alloz,  303 ; Indemnity C'o. 
u. Alotors, Inc., 647. 

5 60. Law of the  Case. 
Where notice of petition for certiovari is not served on some of the parties 

and they are  not parties to the appeal, the adjudication of their rights in the 
lower court is the la\r of the case and the Supreme Court will not undertake 
to determine whetlier there was error in the judgment of the lower court 
in respect to their rights. F z c ~ x i t ~ o  c Co. c. Herman, 733. 

APPEARANCE 

5 2. Effect of Appearance. 
Where certain of defenclants, while in this State in connection with a 

criminal prosecution against them, are  served with process in a civil action, 
in which civil action they are  arrested, the acts of such defendants in pro- 
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curing the rednrtion of tlie civil arrest bond by consent order invokes the 
power of the court in the ciril action, and such acts constitute a general 
appearance n a i ~  ing any defect ill the serrice of process. R e w r i e  L i~ lge i%e v. 
McCni~l, 333. 

ASSAULT ASD IIATTERY 

S 3. Actions for  Civil Assault. 
Coniplaiiit must allege facts constituting assualt in law, and mere alle- 

gation that  defendants committed an assault on plaintiff is insufficient. Gillis- 
pie v. Scrcicc Stores, 487. All parties sought to be held liable for an assault 
arising out of a single transaction may be joined i11 a single action. I b i d .  

§ 5. Assault with Deadly Weapon. 
"Serious injury" as used i11 G.S.  14-32 proscribing the punishment for an 

assault witli a deadly weapon with intent to kill, inflicting serious injury not 
resulting in death, means physical or bodily injury and is not synonymous 
with "serious tlruinage done", and therefore a n  instruction that if the jury 
should find beyond a reasonable doubt that the assault was made with a gun 
under such circumstances as would tend to create a breach of the peace that 
would outrage the sensibilities of the community, the assault would be assault 
with a deadly wenpon intiicting serious injury, must be held for prejudicial 
error. S. r. Jorlcs, S!). 

§ 8. Self-Defense and Defense of Property. 
The proprietor, or person in 1)ossession of a store, is not under duty to re- 

treat in the face of a threat by another to take property from the store, and 
is justified in  using such force in defense of the property as  the violence of 
the attack warrnnts, but the necessity of using such force need not be actual, 
i t  being sufficient if tlie danqer be such as  to induce a reasonable man to be- 
lieve tliat force is necessary, since the right to use force in defense of proper- 
ty obtains upon necessity either real or apparent. 8. v. Lee ,  44. 

!j 11. Indictment and  Warrant .  
A warrant charging defendant with assault ~vitli a deadly weapon, to wit, 

a blackjack or some blunt instrument, is disapl~rored, since the nature of the 
n-eapon is charged disjunctirely. S. v. Lee ,  44. 

§ 14. Sufficiency of Evidence and  Nonsuit. 
Erideiice that defendant shot his victim in tlie back with a shotgun and 

tliat the victim went to the liosgital and had 17 shot removed from his body, 
he ld  sufficient to be submitted to the jury on the question of serious injury 
in a prosecution under G.S. 11-32. S. v. Joizcs, 89. 

8 13. Instrnctions. 
Where defendant's evidence is to the effect that  while he was in his store 

\vaiting on customers a patron in a n  intoxicated condition entered and re- 
quested beer, ant1 after being told that  it  was after hours for the sale of beer, 
stated that he was going to hare some bew anyway and started around the 
counter toward defentlant, when defendant hit liini witli a stick, an instruc- 
tion to the effw: t l ~ t  tldrntlant's plea as  to dc,fenae of property had to rest 
upon real necessity, rather than necessity, real or apparent, must be held for 
prejudicial error. S. v. Lee, 44. 
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5 4. Opera t ion  a n d  Effect  of dss ignnient .  
Wliere a factor contends t h a t  prior to t he  receivership i t  had paid full  

conqideration f o r  all accounts as-igned to i t  by the  account crcditor prior to  
i n \ o l ~  ency aiid tha t  ac tual  notice of the  assigrlment ~ v a s  given to the  account 
debtors on tlie face of the  orieinal  invoices, G.S. 44-80(2), t he  r r c r i ~ e r ' s  re- 
por t  should find the  facts \\it11 regard tu the  factor's c o ~ ~ t e n t i o ~ i r  in order to 
determine 111e factor 's  r i q l ~ t  to proceed\ of the  accounts r e c c i ~ a b l e  f ree  f rom 
the  c w t s  of t h e  rcce~versli ip and the  clainis of other creditor<, and  n h e n  the  
reccai~er 1i:ls inadc no fillclings in re*pect thereto the  cause mn\ t  be remanded. 
Ktng 1;. P I  citlci & Iil,cg, Iirc.. 701. 

5 3. R u l e s  a n d  Regula t ions .  
Claimant held entitled to assessment fo r  retirement benefits. B1.a~ I?. Beire- 

fit dssocia t io t~ ,  419. 
An a iuendmmt to tlie rules of R beneficial association r eqn i r i~ lg  t h a t  a 

notice of clialigc ill en l l~ loyi l~e~i t  s ta tns  sliould be given i n  v-riting can liave 
no r r l roact i re  eSSert. aud  when tlic s ta tus  of :I meniber does not change snb- 
sequent to the :~tlo])iion of t l ~ e  xnleliclliic~nt. he  cannot be mider duty to give 
n-rillen notice. Ibid.  

Plaintiff nlenll~er \vns  e n t i t l i ~ l  to h a r e  ( l e f ~ ~ n c h n t  association asscws i t s  
melnbers un a 1i:xrticnlar 11:ric fur  retirement benefits. IIeTti: The  Sulxr ior  
Court, in ad judg i~ ig  t h a t  plaintiff \~-ixs rnti t lcd to the  benefits, slioultl order 
t he  nssociation to  fortli\vitll a s s r s  al l  of i t s  presc~ntly nssessnble nieml)ers 
n-ho were subject to the  assessment on the  da t e  the  assessment should have 
been made, ant1 should order t ha t  ensniiig annnal  assessment sliould include 
a sufficient suin to pay any dcficiel~cy arising from the  non-assessabilits- of 
such members because of death,  retirement,  or disability. Ibirl. 

§ 6. R i g h t  t o  S u e  a n d  Re Sued. 
Evidence t h a t  a nonresident labor union, over a period of years, w 2 i  act i re  

i n  this S t a t e  through i ts  agent i11 organizing or attempting to  organize em- 
ployees into a local of t he  union and  in calling a str ike,  and t h a t  the  union, 
during the  str ike,  filed a complaint fo r  unfa i r  labor practices n ~ i t l ~  t he  NLRB, 
held sufficic~nt to suplrort n finding tha t  the  union waq doing bus i l i e~s  in this 
Sta te  fo r  tlie l)nrl)ovA of s e n i c e  of proce\s upon i t  by service upon the  Secre- 
t a ry  of State.  R e ~ c n c  Liltgel rc 2'. JEcCain. 353. 

ATTORNEY AND CLIENT 

5 3. Scope of Au tho r i ty  of Attorney. 
Service of a niotioii in the  can-e to  restrain defendant f rom removing 

property from tlle Sta te  50 a -  to defeat  a prior judgment fo r  silpport may be 
served on the  attorney of record for  the  husband. H m t ~ a n t  v. Hinnant .  509. 

AUTOMOBILES 

§ 4. Title,  Certif icate of Tit le,  Sale  a n d  T1.ansfer of Title. 
Where the  owner of a registered vehicle transfers ownership to  a non- 

dealer, i t  is  the  duty of the  vendor to endorse the  certificate of t i t le to t he  



transferee with a statement of all  liens and encumbrances verified by oath, 
and these papers must be transferred to the 1)epartment of Jlotor Vehicles; 
but when an owner sells to a dealer, the d d e r  is not required to transmit 
the certificate of title to the Department of Motor Vehicles until the dealer 
resells. G.S. 20-75 as  ameadeil. f?rtlc~rtirit~ Co, c. Votors. Inc., (347. 

§ 7. Attention t o  Road, Look-out and  Due Care in General. 
A motorist is under duty to maintain a proper lookout in the direction of 

travel and is  charged with the duty of seeing what he should see in the 
exercise of reasonable care in this respect. Eiwis v. Dzipree, 141. 

A motorist is required to exercise reasonable care to avoid injury to persons 
or property, and when the failure to obserre such care is the proximate cause 
of injury, liability attaches. Scarlctt c. GrhdstafZ', 159. 

S 8. Turning a n d  Tlirning Signals. 
The failure of a motorist to pass to the right of the center of an intersection 

in nlairing n left turn a t  the interbection is negligence po, se and is actionable 
if i t  prosimately causes injury to another. Pcnrsall v. Potwr Co., 639. 

9. Stopping, Parking, Signals and  Eights. 
The stopping of a vehicle on a highway after an accident is not negligence, 

since a nlotorist is required by statute to stop after an accident. Piii~ch z;. 
Lamiis, 114. 

The operator of a wrecker towing another vehicle a t  night is responsible for 
having the lights required by statute on the back of the towed vehicle. pun el^ 

v. Landis. 114. 
By the terms of G.S. 20-129(g) the requirement of a stop lamp on the back 

of vehicles does not apply to vehicles manufactured prior to 31 December 
1955. I b i d .  

§ 14. Following Vehicles and  Passing Vehicles Traveling i n  Same 
Direction. 

The "no-passing" yellow line in the center of a bigh~vny relates primarily to 
nroidnnce of dnnser froln on-coining traflic but, even in the absence of on- 
coming traffic. the llresence or nearness of s~ ich  line may be relevant if i t  
tends to esplain the speed obtained by a d r i ~ e r ,  in response to the inlplied 
hazard, \vhile passing a vehicle traveling in the same direction. RlisJ~i?~g v. 
Polk, 2%. 

§ 17. Right  of Way at Intersection. 
A motorist fnced with a green traffic signal does not have tlie unqualified 

right-of-way but remains under duty to mamtaili a proper lookout and may 
be negligent in striking a n o t h ~ r  c'ar entering the intersection in disobedience 
of the signal if he could and should have s e w  surh other car in time to have 
avoided the collision, or if he enters the intclr*ection at  exresuive speed in 
consiclcrntion of his obstructive view and tlie attendant circumstances. Fair- 
cloth v. Beiiiiett, 316. 

A11 intersection is an area embraced within the prolongation of the iateral 
curb lines or. if none, then the lateral boundry liues of two or more highn-ays 
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IT-hicli join one another a t  any angle, G S. 20-3S(1). and the center line of an 
iiiterbection is tllc meeting point of tlic mc~lial lines of the h i g h ~ v a ~ s  inter- 
secting one nnother. Peal an11 v. Powo .  Co., G39. 

§ Z3.1. Towing Vehicles. 
The operator of a nrecker is r~sponcible for l i a ~  ing the lights required by 

statute on the back of the towed vchicle. P1ciir.1~ v. Landis,  11-1. 
Where one antoinobile tows anothcr on tlic higlirray, the operator of each 

~ e h i c l e  is under tluty to exerciue more than ordinary alertne\s nnd caution. 
Scclrlett c. GI  iizdstaff, 169. 

5 34. Children on o r  Near Highway. 
d motor i~ t  is not an i!l>urer of the saft~ty of children along the hiqhn-ay and 

niay not be held liable for striking a cl~ild whose presence in the motorist's 
line of trarel could not h a w  renionably been forezren, but a motorist may be 
held liable if his speed or failure t o  riinintaln a reasonable looliout p r e ~ e n t s  
him from aroiding injury to a child suddenly running in his path of t r a ~ e l .  
Eilnis v. Dlcpree, 141. 

§ 33. Pleacli~igs and  Parties. 
Allegation that defeadalit. in l)asr;ing a preceding vchicle. was driring at es- 

cessive ~ 1 1 c ~ d  under the circnn~st;rnccs is sufficient l~ re t l i ca t~  for the intro- 
duction of evidence that defcnclant crossed the "no-passing" yellow line in 
the center of the Iiigli\\-a!-. since the crosinp of such line is an eritleutiary 
and not an ultilnate fact. Ri t s l t i~g  z;. Polk. 23% 

9 37. Rclevmcy and Conipetcncy of Evidence in  General. 
Ordinarily, evidence of the conditions and circuniqtances leading up to and 

surrounding an automobile accident 1s com~etent  11-lien such exitlcnce t~ncls  
to throw light upon the condnct of the parties and the care, or lack of care, 
exercised by them. R~cslr~iig L .  Polk. 956. 

An officer may not tebtify from his inrestigation after the accident as  t o  
wliicli occnpnnt mas driring at  the time of the accident. JfcGi~iuis  v. R o b i n -  
son, ')@. 

In coru1)etent ol~iiiion evidence may riot be admitted under the guise of 
corroboratire evidence. I b i d .  

I n  actions for ~rronnful  deaths, evidence of defendant's injuries in the same 
accident causing intestates' deaths is incompetent. Satzde7-s u. George, 776. 

§ 38. Opinion Evidence a s  to Speed. 
Where a witness testifies that he saw the lights of an approaching rehicle 

but does not state that lie had o b w r r ~ i l  the morenlent of the liellts for any 
le~igtll of time or that he liatl niore than a fleetiiig glnnce a t  thcm, the witness 
fails to qualify liinlrelf to test if^ n i  to the speed of the apl~roaching rehicle. 
and his testimony as to sl~eed is without probative force and is incompetent. 
Keu v. l l 'oodl~cf .  291. 

5 30. Physical Facts  a t  Scene. 
The physical faots a t  the scene of the accident may be such as: to  indicate 

escesqire speed unqueitionably. Punch z; Latit l~s,  114. 
\Evidence of physical conditions existing a t  the scene of an accident is 

ordinarily admiwible. Rushiwg c. Polk,  256. 
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§ 41a. Sufficiency of Evidence of Negligence and  Nonsuit in General. 
Negligence must be the proximate cause of damage or injury in order to be 

actionable. Pulzch 9. Landis, 114. 
Where the direct testimony and the physical facts a t  the scene disclose thalt 

plaintiff passenger received no injury when the car in which he was riding 
collided with the rear of another vehicle in a fog, and that  within 10 seconds 
of this slight impact another car collided with the rear of the car in which 
plaintiff was riding mith a trcmelidous i m p a ~ t  \~-11ic11 caused extensive damage 
to the vehicles and mas the sole came of plaintiff's injury, motion to nonsuit 
made by the administratrix of the driver of the car in which plaintiff was 
riding should be allowed. Ibid. 

9 41c. Sufficiency of Evidence of Negligence i n  Failing t o  Stay on  Right  
Side of Highway i n  Passing Vehicle Traveling i n  Opposite 
Direction. 

Allegations and evidence on counterclaini of one defendant that  plaintiff 
drove his vehicle to his left of the center of n highray and collided head-on 
with the vehicle in which the d ~ f e n d a n t  asserting the counterclaim was rid- 
ing, which r e h i c l ~  was then on its right of the center line of the highway, is 
held sufficient to take such defendant's counterclaim to the jury. V c C i n ~ ~ i s  v. 
Robinson, 264. 

§ 41d. Sufficiency of Evidence of Negligence i n  Passing Cars Traveling 
i n  Same Direction. 

Plaintiff passenger's evidence that defendants were both traveling north on 
a three-lane hig111ra~- and that as  the following vehicle was attempting to pass 
in a passing zone for northbound traffic, the drirer of the preceding rehicle 
turned from a direct line of t rarel  without first seeing that such morement 
could be inade in safety and without giving the required signal, and collided 
mith the right front of the following vehicle, i s  held sufficient to be submitted 
to the jury on the issue of such defendant's negligence. Queen  v. J a r r e t t ,  405. 

§ 41e. Sufficiency of Evidence of Negligence i n  Stopping without Signal 
o r  Lights. 

Evidence tending to show that  the driver of a wrecker towing another 
rehicle had burning on the back of the towed rehicle lights sufficient to warn 
follawing motorists, that upon suddenly enco~ultering fog, which covered the 
road for only a few hundred feet, he slowed to 10 or 19 miles per hour, that 
upon feeling a slight inlpnct from a car hitting the rear of the towed vehicle, 
he came to a stol,, and, tliat as  he came to a stop another car hit  the rear of 
the firslt car with tremendous impact, the swond impact occurring some 6 to 
10 seconds after the firqt, i s  Ilcld insufficient to be submitted to the jury on the 
issue of negligence on the part of the driver of the nreclier. Punch a. L a n d i s ,  
114. 

Evidence tliat the additional defendant, driving a car along a four-lane 
highway, was proceeding in the left lane for travel in his direction, and 
slowed to turn left a t  :L crossover in the metli:ln, and that plaintiff, driving a 
following car, also slowed his ~ e h i c l e  and  as hit from the rear by a third 
vehicle driven by a n  original defendant, is insufficient to support a finding that 
the negligence of the additional defendant, if any, was a proximate cause of 
plaintiff's injuries, and such additional defendant's motion to nonsuit the 
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cross action of the original defendants v a s  properly allowed. Masse)fgill v. 
Womble & Sons, I m . ,  181. 

§ 4 1  Sufficiency of Evidence of Negligence in  Hit t ing Vehicle Stopped 
o r  Parked  on Highway. 

Evidence tending to show that  an  autoluobile struck the rear of a van which 
was being towed by a IT-reclrer, that the inlpact occurred shortly after the 
vehicles lint1 enterr~tl a fog and were being driven a t  a very s lo~v speed, the 
impact being rery slight, and that  within ten seconils after the impact the 
driver of another car h ~ t  the rear of the automobile. with such force as to 
dr i re  i t  w d e r  tlie van, shearing off the top more than half way back, and 
driring the heavy van upon the rear of the wrecker, is held sufficient to be 
submitted to tlie jury on the i swe  of negligence of the driver of the second 
car, since the physical evidence discloses that tlie 'iec1~11:1 c:lr was being driren 
a t  excessive speed. Pnwli c. Landis, 114. 

Evidence that  plaintiff gave the statutory qignal for a left turn preparatory 
to entering a side road from the highway. that plaintiff slowed down ant1 had 
to stop before attempting a left tnrn becnube of 011-coming traffic, and that 
about a minute after he had s tol~lwl  defendant cradled his xehicle into the 
rear of plaintiff". rehicle. 2s he7d to take the iqsne of dcfendal~t's negligence to 
the jury. Parker  u. Bruce, 341. 

While the relative duties of drirers traveling in the same direction must 
orclinarily be governed by the circ~lmstances of each particular ca-.e, the mere 
fact of n rear-end collision ordinarily affortls iome eritlence thtlt tlie following 
motorict n n s  negligent as  to speed, was f~l lowing too clo\ely, or failed to 
keep a proper lookout. Ibid. 

§ 41h. Sufficiency of Evidence of Negligence in Turning. 
Allegations to the effect that  a defendant failed to keep a proper lookout 

and observe traffic conditions and drove his vehicle to the left of the center 
of the highway as a following vehicle was attempting to pull around him to 
pass, is lteld sufficient. with supporting eviclence, to present the queitioii of 
such defenclant's negligence in violating G.S. 20-1,51, notwithstanding the 
failure of the complaint to refer to the statute. Qziecn v. Jarret t ,  403. 

Evidence that one defendant, in turning left a t  a n  intersection "cut the 
corner" and failed to paw to tlie right of the center of the intersection. so 
that the driver of a bus approaching the intersection from such defendant's 
left, upon having his attention called by the sounding of defendant's horn to 
the presence of such defendant's vehicle in a place where it had no right 
to be, stopped so suddenly to avoid collision that a passenger in the bus was 
thrown to her injury, is held sufficient to be submitted to the jury on the 
issue of such defendant's negligence. Pearsall 2;. Power Co., 639. 

§ 41i. Sufficiency of Evidence of Negligence in  Enter ing Highway. 
Evidence that  defendant entered highway from roadside park so closely 

in front of plaintiff's vehicle that plaintiff ran off road to avoid collision Ireld 
to take issne of negligence to jury. Tra~ieportation Co. v. Petrolezon Co., 209. 

9 41m. Sufficiency of Evidence of Negligence i n  Str iking Children. 
Evidence of negligence ill striking children running into street held sufficient 

to overrule nonsuit. TPalker- v. Bz~rd, 62. 
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AUTOJIORILES-Con tin tied. 

Evidence of negligence in striliilig child on bicycle on highway held sufficient 
to be submitted to jury. l211ni.s I;. Dtrpree, 1 4 1  ; Jliscnheirner u. Carter, 2M.  

The evidence in this case 1s Itcld sufficient to be snbmitted to the jury on 
the issue of ncqligence of the driver of a motor vehicle in striking a child 
upon a liiyhn--ny. I1701r+c r. Coopoat~cc  Exclicc~icjc. 1 T G .  

§ 41p. Sufficiency of Evidence of Identity of Driver of Car. 
In  this case the evidence as  to the identity of the driver of the car was in- 

competent as  hearsay. XcCi~z~ris v. Robi~iso~i, 261. 

3 41u. Sufficiency of Evidence of Negligence i n  Towing Operations. 
Evidence of negligence of each drirer il~volred in towing operation held 

for  jury. Sca1'7ctt v. Grindstaff, 159. 

8 42e. Sonsui t  fo r  Contributory Negligence i n  Following or  Passing 
Vehicle Traveling i n  Same Direction. 

Eridence held not to sho~v contributory nrgligence as  matter of law on 
part of plaintiff in running off highway to avoid collision with vehicle enter- 
ing highway immediately in front of plaintiff'. Tra~isportatio~i Co. c. Pctroletinz 
Go., 200. 

Evidence tending to shorn that plaintiffs' antomobile collided with the rear 
of the automobile owned by one tlefendant after defendant's vehicle had 
entered the liighn-ay from a private driven-ny from plnintiffs' left and turned 
left, angling across the highwny, blocliing both lanes, and that it did fo when 
plaintiff's ~ e h i c l e  was only some 200 feet away and traveling some sixty 
miles per hour in a s i s t r  mile per hour speed zone, is held insufficient to show 
 contributor^ negligence as  a matter of l a ~ r .  TPidenhouse v. Pow, 500. 

5 4211. Contributory Segligence in Turning. 
Eridence that  plaintiff gave the statutory signal for a left turn preparatory 

to turning into an intersecting rond froin the highway and that plaintiff 
was forced to stop before attempting the 1u1n because of on-coming traffic 
does not disclose contributory negligence as  a matter of law in plaintiff's 
action to recorer for  damages resulting from defendant's crashing into the 
rear of his car. Parlcer v. Bruce, 341. 

5 44. Sufficiency of Evidence t o  Require Submission of Issue of Con- 
tributory Xegligence t o  Jury.  

Evidence that plaintiff, driring along a four-lane highway in the left lane 
for traffic traveling in his direction, decreased speed when the preceding 
vehicle slowed down to make a left tnrn a t  a cyossover in the median, and was 
strucli from the rear  by defendant's vehicle, is held insufficient to warrant the 
submission of the issue of contributory negligence to the jury. Jl(tssorr/ill z'. 

Tro~nBle cE Sons, Iuc., 181. 

3 45. Sufficiency of Evidence to  Raise Issuc~ of Las t  Clear Chance. 

Evidence that  plaintiff turned his vehicle to the left to enter a filling station 
on his left side of the highway when defendant's oncoming car xras some 100 
feet distant, but that when the cars were a ~ l ~ r o s i n ~ a t e l y  60 feet apart plain- 
tiff stopped his car, blocking defendant's lime of trnrel, and that defendant 
did not then have tinle to aroid collision, is held not to raise the issue of 
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las t  clear chance, since this doctrine arises only when there is  a sufficient 
t ime fo r  defendant to avoid the  accident a f t e r  defendant should have dis- 
covered plaintiff's perilous position. H a t c h r i  o. G~r'alt ifcu.  527. 

§ 46. I~istruct~io~is  in Auto Accident Cases. 
Where plaintiff pedestrian's  eridence is  to t he  effect tliat defendant's ca r  

skidded 13 feet before str iking him, a x l  tliat plaintiff'  did not see or hear  
defenda~l t ' s  ilutomc~bile nnti l  about the  t ime i t  struck hini, the  omission of 
tlie collrt to cliarge with reference to the  fa i lure  of defrndmlt to sound his  
horn,  G.S. 2 0 - l i 4 ( e ) ,  will not be held f o r  prcjutlicial error,  there being no  
eridence a s  to wllether plaintiff did or did not sound his lio~rn except tlie 
negative tes t imon~-  of ])laintiff' tlint he heard  nothing, not even tlie soun(1 of 
t he  t ires skidding a distance of 45 feet. J i l ~ l i s  c. Jfovi~isoi~.  06. 

I n  this action to recover fo r  the  v-rongful c1e;;th of a child, plaintiff allvged 
t h a t  defendant failed to keep a reasonal~le  looliout slid riolated the  reckless 
driving s ta tu te .  An imtruct ion  of the  court on 1)Inintiff''s eridence of de- 
fendant 's  fa i lure  to  keep a p r o l ~ e r  looliout, r11:xt plaintiff contended tha t  de- 
fendant  r iolated the reckless dr i r ing  s ta tu te ,  n-1iic.h the  court  then rend t o  
t he  jury,  is licld prejudicial a s  per~l i i t t ing  the  conclusion tha t  the  jury could 
not find tha t  defentlant I ras  negligent under the  rille of nn ortlinarily l)rutlent 
man in fail ing to Beep a reasonable looltout unless the  j u r ~  also found t h a t  
defendant v a s  g n i l t ~  of rec l i le~~s  clriring a s  defi~ied by statute.  S I I ! / ~  1;. B( t l i c~ ,  
333. 

The evidence tended to show tha t  plainti t i  Fare  the statutory signal 
preparntory to malring a left t u rn  f rom tlie liiglin-try and  slon-ed and  s t o l ~ ~ e c l  
h is  reliicle because of on-coming traffic, and  tha t  clefe~idant's following vehicle 
crashed into liis rear .  Held: An instruction, not supported by allegation, e r i -  
dence, or contention by p la in t id  t h a t  defendant was  negligent in fail ing to 
g i r e  the  s ta tu tory  signal for  a left  turn.  nlnst be lield fo r  prejudicial error,  
the  rule regarcling the  signal fo r  a left t u rn  not being apl~licable to a follow- 
ing vehicle. P a ~ l i c ~  1;. Bixce,  341. 

I n  plaintiff passenger's action to  recorer fo r  injuries receired in  a collision 
b e t m e n  two I-ellicles traveling in the  same direction a s  one attempted to 1)ass 
t he  other,  1)laintiff's allegations t ha t  t he  collision resulted fronl each driver 
turning f rom a direct line, without referelwe ti) speed a s  a proximate cause of 
t he  accident, do uot present t he  question of liability on the ground of es-  
cessire s l~eed,  a n d  therefore extended instructions a s  to the  s t a tu to r r  pro- 
x-isions relating to  speed and speed zones a r e  not applicable and  constit;ute 
prejudicial error.  ()uecn c.  J a t w t t ,  405. 

An instruction on a n  abstract  principle not l)resented by the  evidence i s  
error.  Cllcrplic.2 1;. Dcai?, 412. 

Where  there is  no eridence tha t  ei ther d r i r e r  stopped, a n  instruction tha t ,  
if ei ther 17-as confronted by a n  emergency created by the  stopping of t he  
other,  t he  driver confronted n-it11 the  em@rg@ncy s h o ~ ~ l t l  not be held to the 
prudence ordinarily required, nlust be held fu r  ])rejudicial error a s  tending to 
confuse tlle jury by instructions on a princiljle of 1 : 1 ~  not presented by the  
evidence. Fnivclotlc v. Be~uzett ,  616. 

Where  one par ty  relies upon serera l  sots or  onlissions of another  a s  con- 
st i tuting actionable negligence. i t  is  prejudicial e r ror  for  the  c o u ~ t  to  charge 
the  jury conjunctirely tha t  if i t  found snch other par ty  was  guilty of ncgli- 
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gence in all the rc'spects relied upon it  should nnswer the issue in the affirma- 
tive, since negligence in any one of the respevts warrants a n  affiriuative an- 
swcr if snch negligence is a p r o ~ i n m t e  cause of the injury. Widenhouse v. 
YOU-, 599. 

TThere defendant introcluces mideuce a t  thr  trial that the drirer of plain- 
tiffs' ear was driring a t  ewesqire speed ancl I -o~~tends  that such escessive speed 
made it inlpossible for the drirer to aroid collivion after Ile .nlY or should 
hare seen the defendant's vehicle on the llighwny in front of him, an instruc- 
tion on the issue of contributory negligence predicated npon the neqligence 
of the drirer of plaintiffs' car in failing to keep a proller looliont. \T-ith only 
incidental reference to s p e d .  mnst be held for prejudicial error in failing to 
explain the law arising on the eridence as  required by G.S. 1-180. Ibid. 

§ 48. Right  of Passenger t o  Sue Jointly and  Severally Tort-Feasors 
Causing Injury. 

If a passenger in a vehicle is injured as  a result of concurrinq negligence 
on the part of both drivers inr-o1r1.d in the collision, the passenger may recorer 
from either one or both. FaircToth 2;. Bennett, 316. 

Where the wifr is injured in an accident occurring in a slate which does 
not permit the wife to sue her l~nshand or his estate for tortious injury, the 
wife may not maintain an action in this Stdte on such cause of nc=tion, since 
the Zcr loci controls, nor do our statutes alter this rule, since i t  mas not the 
legislatire intent that the s t a t n t ~ s  giving tlw n-ife such right of action should 
apply to actions arising outside the borders of this State. SIlauj v. Lee, 609. 

§ 40. Contributory Segligence of Guest o r  Passenger. 
The evidence tended to show that plaintiff with her three small children 

were riding in a car driven by plaintiff's husk~and on a long trip, that in re- 
turning home the car had motor trouble ancl the driver of another car under- 
took to tow the disabled car. Held: Vhether  plaintiff was contributorily 
negligent in riding in the towed rehicle is a question for the jury to be de- 
termined in the light of plaintiff's situation, and plaintiff cannot be held 
contributorily negligent as  a matter of law. Scarlett 5.  Gri?rdstaff, 139. 

A passenger may not be held contributorily negligent as  a matter of law 
in voluntarily ricling in an automobile driven by a person who had drunk 
some intoxicating beverage when divergent inferences may be drawn from the 
evidence as  to the quantity of liquor drunli, and it does not appear from the 
evidence that any incapacity of the drirer was obvious. Coopcr ?I. K i s e r ,  176. 

Where defendant driver contentls that plaintiff passenger mas contributorily 
negligent in consenting to ride in the ear driven by defendant after defendant 
had drunli some beer, the decisire question is what was defendant's condition 
a t  the time of and within a reasonable t i n ~ c  prior to the accident, and the 
court properly excludes interrogatories a s  to whetlier plaintiff liuew of con- 
victions of defendant some years prior to the occasion in suit for drunkenness, 
driving without a license, and operating an automobile while intosicated, etc. 
Whitmatt v. Whitman, 201. 

8 52. Liability of Owner f o r  Driver's Negligence i n  General. 

One co-owner who is not present in the vehicle a t  the time is not liable, 
nothing else appearing, for the negligent operation of the vehicle by the 
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other co-owner, and the fac t  t ha t  the  co-oniitlru a r e  liusbnntl and  wife tloes 
not affect this 1)rinciple. Rrcshirr!g 2;. Poll;. 256 

The fac t  t ha t  one co-owner accepts pay f rom pnssc~igers riding with her 
to and  fro111 work does not m:llie tlie o l~era t ion  of tlic~ ca r  :I partnersliil) a f -  
f a i r  between t h e  co-owners when there is  no evidcr1c.c tha t  the  money received 
was  yl:rced i n  a joint account. I b i d .  

Where  the  uncontradicted eridence is to t11:~ ~Sl'ect t ha t  the  o\vncr of a n  
automobile \\--nu riding therein. such o~vnc,r cannot bc, entitlcd to nonsnit iri a n  
action to  recover f o r  tlie nrgligcnt operation of t he  ca r  for  failure of plain- 
tiffs' evitlence to show tliat t he  owner n-as t he  actu;ll driver. I~ idcrr l ro f t sc  c. 
1-ozo, X D .  

§ 51f.  Sufficiency of Evidence  a n d  Nonsui t  on I s sue  of Respondea t  
Super ior .  

Where  there is  sufficient el-~denee of neqligence of t he  operator of a motor 
rehicle to  be snbnlitted to the  jury  on thac i \sur,  e\ idence t imt the  vehicle 
n a s  registered in t h e  name of tlle otlier defendant tnltez the issue of such 
otlier defendant's l iabil i t j  to t he  jury. E11ir~a c .  I lrrpt  L C .  141. 

Proof of r e g i i t ~ n t i o n  of a vehicle comti tu tes  111 rt11t1 ftrcre e\ itlence of aqolrcy 
but ra l ics  no prezuml?tion a n d  does not shift  the burden of proof. Cl~trppt I v. 
Demr.  412. 

Where  t h e  presidrrit of ~ilaintiff corporation tea~tifies t h a t  h e  was  authorized 
to  use 1)laintilf's vehicle in going to and f rom his home, 1)laintiff may not 
niake a conl i~ary  contention t h a t  i ts  president, in driving to his home on tlle 
occasion of the  accident in su i t  was  on :I purely 1)ersonal mission. I H S .  Co.  v. 
O ' S c i l l ,  169. 

If a t  t he  t ime of t r ia l  the one-year limitation of (:.S. 20-T1.t has  been re- 
moreit by s ta tu te .  the  limitatioii does not apply. Ibitl .  

In th is  action to recover for  injuries snbtninetl a s  a result of the  all(>ged 
negligent operation of a nen7sl)aper delivery truck, t he  eridence is held snf- 
ficient to be submitted to the  jury  on the  question of wliether t he  person 
driving tlie truck, while engaged in  the  delivery of tlie ne\vspapers to sub- 
scribera, was  a n  employer or a n  independent contractor of the  newspaper 
publishing comlmny. Coopw 1;. P ~ t b l i s h i ? ? ~  Co., 578. 

Evidence t l iat  t he  vehicle operated by the  wife n a s  registered in t h e  name of 
t he  liusbanil is  pr trna facrc eTidence tha t  she  was  c l r i~ ing  a s  his agent, G.S. 
20-71.1, but  even zo. par01 eridence 1s conlpetent to show tliat t he  husband and  
n-ife mere in fac t  co-owners, and  whcn there  i s  such evidence i t  is er ror  f o r  
t he  court to  1)eremlrtorily inzlruct  the  jury to ansn7er the  issue of agency in 
t h e  affirmatire. Rztslr [ f l y  c. P o l k ,  256. 

Where the req~i tere i l  owner i. i o ~ ~ g h t  to be held liable solely under the 
provisions of G.S. 20-71.1, and  a l l  the  cvitlelice is  to the  elfect t ha t  the  operator 
of the  vehicle \ \ a s  on a purc'ly l~ersonnl  miqsion a n d  not  on business fo r  t he  
regiitered onne r ,  i t  is the  dnty of the  t r ia l  judge, even if there 1s evitlence 
t h a t  tlle regii tered owner gnre  the  operator pcrmiss~on to use the  ~ e h i c l e ,  
to instruct  the  jury tliat if they b e l i e ~ e  all  of the  eviderice to  answer t h e  
issue of agrricy in  the  ncqative, even in the  abw1cc of a request fo r  special 
instruction?. Clrapptl c. Dean,  412. 
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§ 3411. Issiics and Trrdict  on Respondeat Sl~perior.  
The issue of linbilitj under thr  doctrine (of i~tsj~oiitleat superior should be 

directed to the question of agcwcy and not whether plnintiff \vas injured as  a 
rcsnlt of the alleged 1)rincil)nl's nrgligence. Clrappcl 1;. Dcun, 412. 

The vehicle in question was rcristcred in tlie name of a tleceaqed owner 
and was in the posse.;sion ant1 control of the executor. The nccident occurred 
wlillc the rellic.1:. a-,~.; beins operated by the executor's son. The ewcntor was 
sought to be lieltl 1i:lble indivit1u:llly under the family purpose doctrme and in 
llis rt~l)rc~ic~ntnti\c. c ,~ync*it~.  The e\idence disclosed that  a t  the time of the 
accident the son was on a single mission. Held: The executor could not be 
liable in both his representative and int l i~ idual capacities, and the court 
sliould i11stmc.t the jury that they might answer both issneh in the negative, 
or either one in the affirmatire and the other in tlie negative. Ibid. 

3 55. Family Purpose Doctrine. 
The fnmily purpose doctrine does not applv to the operation by the wife of 

a vehicle owned in conlnlon by the husband :and wife. Ruslli?fg c. Polk,  2S6. 
Evidence that the father had the possession and control of a motor vehicle 

which he 1iel)t a t  his residence, that he permitted his minor son, who lived in 
the household, to drive tlie vehicle, and exercised control over the occasions 
when and the nlanner in which the son operated the vehicle, is sufficient to be 
submitted to the jury on the question of the father's liability under the family 
purpose doctrine, notwithstanding that  the father was not the owner of the 
vehicle. Chappel v. Dean, 412. 

An instruction under the family purpose doctrine that the parent would be 
liable under the doctrine even if the parent :actually forbade use of the truck 
by the son on the occasion in question, is prejuclicial error, since there can 
be no liability under the doctrine in the absence of the parent's consent, es- 
press or implied. Ibid. 

§ 57. Proxilnate Cause and  Contributory Segligence i n  Homicide Prose- 
cutions. 

Contributory negligence of person killed is material solely on question of 
proximate cause of defendant's negligence. I('. c. T a d ,  330. 

8 59. Sufficiency of Evidence of Culpable Negligence and  Nonsuit. 
Evidence of speed and want of due care after seeing aged pedestrian on 

highway held sufficient to talie issue of culpable neglignce to jury. S. v. 
Ward, 330. 

61. Reckless Driving. 
Failure to keep a proper looliont may be. b i ~ t  is not necessarily, a component 

of recliless driving, and does not alone constitute recbless driring. Sugg V. 
Baker ,  333. 

BANKRUPTCY 

8 8. Liens and  T I W ~ S ~ C P S  Valid a s  to  Trustee. 
Perferted liens for 1nl)or nnd n~nterials a le  not impaired by the fact that 

the o\\ner of the l)ro!wrt!- i; atljntlced bnnlirupt within four months tlierp 
after.  G7acs Co. 2 . .  T o t  bps. 426. 
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BILLS BKD NOTES 

13. Limitations. 
Where the holder of a note exercises the ncceleration clause therein COIL- 

tained by instituting an action against two of the coniakers on the note for 
the entire indebtedness after default in the payment of an installment, the 
exercise of tlie acceleration clause is effective as to n third comaker, even 
though he is not made a party to the action, and action on the note against 
the third comaker is barred after the elapse of wore than three years from 
the exercise of the acceleration clause, the note not being under seal. Shoerl- 
terprise Corp. v. Willingharn, 36. 

§ 17. Defenses. 
An action on a note may not be defeated by showing that  the note was 

gicen to cover the amount of drafts forged by an employer of the drawer, 
since the money deposited to the drawer's account in reliance on the genuine- 
ness of the forged drafts is consideration for the drawer's note. Trust  Co. v. 
Bnzit7~ Crossroads, Inc., 696. 

§ 18. Pre8sunlptions and Burden of Proof. 
d negotiable note is prinza facie issued for valuable consideration. G.S. 

25-29, and when the note is also under seal, there is a rebuttable presuinption 
of consideration, with the burden upon the maker and endorser to prove their 
defense of want of consideration. Trus t  Co. v. S1nit7~ Crossroads, I~zc., 696. 

BOUSDARIES 

@, 5. Jun ior  and  Senior Deeds. 
Where a grant calls for the corners of senior grant, the senior grant con- 

trols, and those claiming under the junior grant may not establish their lines 
by a survey of the junior description but must do so by locating the corners of 
the senior grant. Day v. Godwilt, 465. 

§ 8. Processioning Proceedings. 
Keither a party nor his surveyor may testify as  to the location of a line 

or boundary solely from a map or aerial photograph when neither has made 
an actual survey or gone upon the ground, and therefore has no actual linowl- 
edge of the facts testified to. Dau v. Godwin, 465. 

BROKERS ASD FACTORS 

6. Right  to  Coinmissions. 
Plaintiff broker's eridence to the effect that he mas given a nonexclusive 

listing of clefendant's prolmty, that he contacted a prospective buyer but was 
never able to get a n  unqualified offer from the prospect for the price stipu- 
lated, that the seller thereafter gave the exclusive listing to another broker, 
and that the 13rospect thereafter pnrchased through such other broker, to 
whom the seller paid the full commission, is Ilelrl insufficient to be submitted 
to the jury in plaintiff's action to recoTer commissions. Spa ik s  v. Purser. 33. 

BURGLARY ASD UNLAWFUL BREAKINGS 

4. Sufficiency of Evidence and  Nonsuit. 

Evidence tending to show that a grocery store n-as broken into and certain 
articles stolen therefrom, together with evidence that defendants broke into 
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and robbet1 a filling station, without e~ idence  connecting tlie t\vo, either as  to 
time or place, is ii~snfficieat to be sublnitted to the jury. S. v. Ha~.r i~ ty torc ,  329. 

CANCELL-LTIOS .IS11 R E S C I S S I O S  O F  I S S T R U J I E S T S  

§ 10. Ruflicienrg of Er idrnre ,  Sonsui t  and Directed Verdict. 
Evidence that n pliysicinn treated the decedent for more than two years 

prior to her tlentli. that a short time before her death and wliile she was in 
Tery st,rions contlition. the pliysicimi, treating her a t  her home, waited for her 
to dress n!~d tlirn took her in his car to ;L 11i)tary lmblic where she signed 
and nclino\vledged the tleecl attached is sufficient to be submitted to the jury 
in an action to c;lncel tlie deed for fraud ant1 undue influence. notwithstanding 
confiicting evidence on the part of defendant: tending to show that the t ~ a n s -  
action was botru f idcs .  He lc i t t  v. B u l l a r d ,  347. 

A comproinise is an a~ijustnlent and settleuent of differences, and if there 
are no differences or uncertainties there is no reason for compromise. Caudil l  
v. N f g .  Co., 00. 

Uncertainties rc1l:~ting to consequences of lmown injury, as  distinguished 
from mistake as  to extent of injuries, is subject of compromise settlement and 
is precluded thereby. Ibid. 

§ 3. Nature ant1 Elenlents of Criminal Conspiracy. 
B conspiracy to do an unlawful act or to do a lawful act in an unlawful 

manner is a distinct and separate offense fronl tlie criniinal acts committed 
pursuant to the unlawful design. S. v. Brcaof'r, 333. 

Therefore one defendant may be convicted of tlie overt act and acquitted of 
the conspiracy while other defendants are convicted of the conspiracy. 
Ib id .  

A conspiracy to commit a nlisdemeanor is a misden~eanor. Ibid.  A eon- 
spiracy is a continuing offense while overt acts in furtherance thereof are  
being cuinnlitted. I b i d .  

C O S S T I T U T I O S A L  LAW 

# 4. Pcrsous Entitled to  Raise Constitutional Questions, Waiver a n d  
Estoppel. 

In  a suit to pchrni;~iiently restrain the enforcement of a n  ordinance, the 
conclusion of the court, on the hearing of the order to shorn cause, that the 
orclinnnct~ is ~~iinc~ourt i t~~t ioi i~~l  as nl)l~lied to l~laintifl' is solels for the purpose 
of determining \ ~ h e t l l t ~ ~ ,  lrlaiiitiff h;ld estalllislied 1)l.illla ftrcie his primarr 
ctquity. and sncli holt!ing is not I T S  jrldirutcl upon the question and may 
not be consitlcretl u;~on tlie final hearing, since the coilstitutionality of a n  
ordinance or stature 11i:ly not be decided nl)orl the issuance of a temporary 
order l ~ u t  oiily ni)oii tlit. filial litlarill:: on the merits when all tlie facts eaii be 
sho\vn. Sclr lo s s  z'. Jun~iso)l. 271. 
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COSSTITUTIOSAL LAW-Continued. 

8 14. Police P o ~ e r  - Morals and Public Welfare. 
G.S. 14-3.53 malting it a misdemeanor for a person to offer an employee a 

gift or gratuity \vitli intent to influence such employee's conduct in relation to 
his employ el'^ businew, and nlaliing it  a misdemeanor for an employee to ac- 
cept such gift or g ra~ui ty  ~ v i t h  the understanding that he nould act in a 
certain i~laniier in respect to his eml~loyer's business is a valid exercise of the 
police ~ o ~ v ~ r  of the State for the purpose of supl~ressing "con~mercial bribery." 
S. v. Bi clccr, J33. 

24. Requisites of Due Process. 
S o  valid judgliient can be entered disposing of one's property unless he 

has been giren notice of the action seeking to acconlplish that purpose aud 
has been afforded an opportunity to assert his defense. Sz~ttotz. 5. Davenpot-t, 2i. 

The hearing provided by statute before an examiner of The State Alcoholic 
Control Board before the revocation of license to sell beer meets the require- 
rnents of due proccsj of l a~v ,  the licensee having notice and a n  opportunity to 
be heard. Siizodis c. Board of dlcol~olic Control, 282. 

8 28. Secessity for  and  Sufficiency of Indictment. 
A valid warrant or indictment returned by a legally constituted grand jury 

is an essential of jurisdiction. 6. v. Co.c'ingto+z, 601. 

3 29. Right  t o  J u r y  Trial. 

The intentional exclusion of members of defendant's race from the grand 
jury is a violntion of clue process of law, and is ground for  quashal. 8. v. 
Covitzgton. 493 ;  S. v.  B~./zold, 363. .A subsequent plea of guilty does not waive 
this constitutional right. S. v. Covitzgton, 601. 

Evidence held insufficient to show discrimination. S. v. Arnold, 563. 

8 30. Due Process in Criminal Cases i n  General. 

The statute making it a misdemeanor to offer or accept a commercial 
bribe is sufficiently definite to apprize a person of ordinary intelligence of the 
conduct proscribed, and is constitutional. E. v. Brewer, 533. 

I Right of Confrontation and  Time t o  Prepare Defense. 

Denial of motion for continuance held denial of constitutional right of 
confrontation upon the facts of this case. S. v. Lane, 349. 

Where defendant aptly moves to quash the indictments on the ground that  
members of his race \\ere intentionally excluded from the grand jury, and 
moves tliat process is\ue to require certain named officials to appear and 
testify with respect to selection of the grand jury and to bring with them 
pertinent books and records, the act of the court in finding the facts and 
denying the motions ainounts to a denial of defendant's constitutional right to 
an opportunity to 1)rocure evidence, if he can, in s u p p o ~ t  of his motion to  
quash. S. v. Coviilrjton, 493. 

On defendant's motion to quash the indictments for the intentional es- 
clusion of members of his race from the  grand jury which returned the in- 
dictments, the court's finding tliat a Segro served on the grand jury which 
returned the indictments is not conclusire, the clclestion being whether any 
person was intentionally excluded from the grand jury because of race. Ibid. 
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CONTRACTS 

1 Nature and  Essentials of Contracts i n  General. 
A contract between parties is their mutual agreement as  ascertained by tlie 

reasonable meaning of their words and acts ; and the undisclosecl intent on 
the part of one of them alone is imnlaterial in the absence of mistnlie, fraud, 
and the like. Ho~cc l l  2;. S ~ n i t h ,  160. 

§ 7. Contracts i n  Restraint  of Trade. 
A contract not to engage in business in competition with the eml~loyer after 

termination of the enll)loynieiit is T-alid ancl enforceable if the contract is in 
writing and is elitered into as  part of the contract of employment, is based 
upon valuable co~isitleration. is reasonable as  to time and territory, is fair to 
the parties, aud is not against public policy. Ed.fei.millati?lg CO. c. Griffiil, 179. 

9 12. General Rules of Constrnction. 
Ambiguity in a coiitrtlct will be construed against tlie part1 who prepared 

the ins t r~ment .  T r x s t  Co. v. V e d f o r d ,  146. 

§ 14. Part ics  Liable and  Third Par ty  Btmeficiaries. 

Evidence Iceld for jury on question of whether corporate officer entered into 
contract in his individual capacity or as agent for his corporation. H o w e l l  v. 
Smitl l ,  150. 

9 21. Performance, Substantial Per forn~ance  a n d  Breach. 

If the seller delivers goods in accordance with the specifications, the pur- 
chaser is liable for the contract price regardless of whether the goods are  
useable and irresl~ective of whether the purchaser lilies the goods or not. 
Pates c. B o d u  Co. ,  16. 

§ 23. Waiver of Breach. 

If the catnlogb purchased by defendant were not printed in accordance 
with the sl~ecificxtions, the fact that  the purchaser uses a portion of the 
catalogs in an enlergency does not preclude the purchaser from rejecting the 
remainder of the catalogs. I'ates v. B o d u  Co., 16. 

9 23. Pleadings, Issnes and  Burden of Proof. 

hllegatio~is of an express contract and the delivery of goods thereunder of 
a stipulated reasonable ralue support recovery upon a n  express or an implied 
contract, but i w i r s  R S  to liability upon each theory should be separately 
submitted. I'atcs 2'.  BOA^ CO., 16. 

§ 20. Competency and  Relevancy of Evidence. 

The mutual xqreement of the parties is the contract and tlie unexpressed 
intention of either in entering into the agreement is immaterial. and there- 
fore e~ idence  of the unespressed intent of one party alone is properly es-  
cludecl. Ho~cell u.  Smith .  130. 

5 27. Sufficiency of Evidence and  Sonsuit.  

E ~ i d e n c e  that tlie pnrcliaser with linowletlgc~ of alleged defect used a part 
of tbe good.: preclnclc~s ilonsuit regardless of asserted breach of varranty,  
since the scller niny recover a t  least the reasonable n l u e  of the goods used. 
Ya te s  v. Bot7~  Co., 16. 
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Rut n.11et1 no re(~)rey.- may be 11arl on I / I I U I ~ ~ ~ I I ) L  ~t?(>riiit. 11011s1lit i,q 1)1,olit>r 
u ~ o n  failllye of evidence of the erllress contract declared on. Soltrntl c. 
l31.orc.i~. 778. 

§ 30. Forfcitnres and  Penalties under t h e  Terms of the  Agreement. 
Where n contr;~ct sl~ecifies that time is of the essence and l~rovicles 1iclnid:it- 

ed clalnngrs in a s~liccified alnuailt for each dny over the specified number of 
working days it should take tlle contractor to complete the l~roject, the 
liqnidntcd daiuagcs inuqt be computed on the basis of the number of IT-orliing 
days talien to colnl~lote the contract and not rhe ther  the contractee was 
danlnged or il~conrenienced by the delay. P n c i ~ g  Co. c. Hi{/liirtrU Corrin?., 6!)1. 

CORPORATIONS 

§ 12. Liability of Officers and Agents t o  Third Persons. 
Evidence held for jury on question whether corporate officer entered into 

contract in his i11tli~-idnal capacity or as  agent for corporation. Hozce22 v. 
Snzith, 150. 

COURTS 

&j 6. Appeals t o  Superior Court  f rom Clerk. 
The Superior Cour t  has the discretionary po\ver to deny the motion of 

petitioner in condemnation to withdraw its appeal from order of the clerk 
confirming the report of the commissioners. Davidson v. Stough, 23. 

9. Jurisdiction of Superior Court Juclge af ter  Orders o r  Judgments  of 
Another Judge. 

Where one Superior Court judge, upon the hearing of a motion to remove, 
orders a special T enire to be drawn from another county, another Superior 
Court judge may not  thereafter, in the absence of motion, affidarit or hearing, 
order that the cause be removed to  another county of the district. S. 9. 

Voot e, 300. 
The clmial of a motion of one tort-feasor to dismiss on the ground of a re- 

lease g i ~ e n  by plaintiff to another tort-feasor, but permitting the rnorant to 
amend his ansner  to allege the release, is not a denial of the motion on the 
merits and therefore does not preclude mother  Superior Court judge from 
finding the facts and ruling that plaintiff executed a release estingnishing the 
cause of action. S ~ m p s o ? ~  v.  P l ~ l o - ,  300. 

S 20. Conflict of La\\ s. 

Where the acc~ti(~nt  re.nlting in injury to the wife occurs in a state which 
does not l)ern~it one bpouw to sue the other in tort, the ~ ~ - i f e  may not mnln- 
tain an action in thl5 State to recorer for inch injuries. S l~azc  c. I,cc. 609. 

# 1. S n t t r ~ ~ e  and Elements of Crime i n  General. 
Thc (:ene~,~l Az.embl:, except as liirlitcid 117 1)rorisions of tlle Federal or 

State Constitutinirs. has inherent prin er to 1)roTidc that the coinlnission of any 
5prcified act shunlcl be a crime. and a >tatute creating a criminal offense will 
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be upheld, subject to such limitations, provided i t  has some substantial re- 
lation to the evils sought to be suppressed and defines tlie proscribed acts 
with s~ifiicient wrtainty and definiteness to apl)rizc a person of ordinary in- 
telligenve of tlie conduct forbidden. S. v. Brewer,  533. 

4. Distinction between Crimes and  Misdemeaiiors. 
A conspiracy to cmimit a misdemeanor is a nlisdemeanor; violation of G.S. 

14-333 is not a malicious misdcmeaaor. S. z'. B l ~ ~ c o . ,  533. 

Even though conspiracy t o  coninlit a niisdemeanor is formed more than 
two years prior to prosecution, the yrosecutioii is not barred when overt 
acts in furtlierence of the conspiracy arc  columitted less than two years 
prior thereto. 8, v. Breuier, 533. 

Tlie discretionary lboner of a judge of tlie Superior Court to remove a 
cansc to an atljaccnt county for trial on the ground that a fair trial cannot be 
had in tlie county in which the action or prosecution is pending may be 
exercised only if the judge is satisfied, after hearing all the testimony offered 
by both sides by affidavit, that the ends of justice so required; upon the 
hearing of the niotion for remora1 the judge may, instead of ordering a re- 
nioml, order that a special venire be summoned from another county. 8. v. 
MOOIY', 300. 

Order for a special venire is tantanlount to a denial of the motion to re- 
move, and another judge may not thereafter grant the motion to remove. Ibid. 

s 29. Suggestion of Mental Incapacity t o  Plead. 
Tlie fact that report of mental capacity to stand trial is mlade less than 

thirty days from tlie court's order of commitment for observation for a period 
of thirty days does not entitle defendant to a further examination or a con- 
tinuance. S .  c .  Brttold, 363. 

5 3 Evidence of Defendant's Guilt of Other Offenses. 
The general rule excluding evidence of defendant's guilt of other offenses 

is subject to the excel)tion that proof of other offenses is competent when such 
proof tends to show qllo animo, intent, design guilty laowledge or make out 
the rcs  gcsttrc, or to exhibit a chain of circumstances with respect to the of- 
fense in issue, ant1 is so connected with the offense charged a s  to throw light 
upon one or more of thwe questions. S, v. C'hristopl~cr, 249. 

In  proserution for honiicide committed during robbery, State may introduce 
evidence thnt ilefentlant had stolen car and committed the robbery to pay 
the repair bill to get tlie car out of the garage. I b i d .  

I11 n prosecution for assault with intent to coninlit rape, evidence that de- 
fcntlant coniniitted n lilcr offense approximately t n o  years prior to the offense 
charged is inconil~etent and its admission is prejudicial error, there being no 
connection betwren tlie two offenses. S. v. Ganznzolr~. 522. 

§ 38. Experimental Evidence. 
Result of experin~ent is incompetent in evidence in absence of showing that  

experinlent was carried ant under substantially similar circums~tances as  those 
surrounding the occasion in question. 8. 6. Foust,  453. 
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9 42. Articles Found S e a r  Scene of Crime o r  i n  Defendant's Possession. 

The admission in evidence of the boots of defendant, properly identified, aud 
a gun, identified as  tlre one connected with the commission of the crime, is not 
error. S. v. i i ? r io ld ,  563. 

§ 53. Medical Expert Testimony. 

It is competent for  a physicjan found by the court to be an expert to testify 
from his personal examination of the deceased a s  to the cause of death. S .  v. 
Amold, 663. 

5 71. Confessions. 

Where tlie court finds, upon supporting evidence, that the confession of 
each of defendants was roluntarily made an allows the confessions to be 
introduced in eridelice under instructions to the jury that the confession of 
the one was not to be considered against tlie other, no error is made to 
appear. S .  v. Ai .~zo ld ,  563. 

9 83. Direct Exaniination of Witnesses - Leading Questions. 

The trial judge has the discretionary power to permit the solicitor to ask 
leading questions of a 1 4  year old witness testifying in a prosecution for 
rape. S. v. P e a r s o n ,  188. 

3 83. Rule t h a t  Par ty  May Not Discredit Own Witness. 

The introduction in evidence by the State of a declaration or admission by 
defendant does not preclude the State from showing that  the facts are  other 
than as  related in defendant's declaration. 8. v. Jfitckunz, 337. 

9 86. Time of Trial and  Continuance. 

Denial of motion for continuance held denial of constitutional right of 
confrontation on facts of this case. S. v. L a n e ,  249. 

A motion for continuance is addressed to the sound discretion of the 
trial judge, and the denial of the motion will not be disturbed in the absence 
of a showing of abuse. S. v. A r n o l d ,  663. 

g 00. Admission of Evidence Coinpetent fo r  Restricted Purpose. 

Where evidence competent for the purpose of corroboration is admitted 
oTer the general objection of defendant without request that its admission be 
restricted, exception to the admission of the eridence cannot be sustained. 
S. 6. Pearson, 188. 

3 07. Argument and  Conduct of Counsel. 

7T'hile the solicitor, in his argument to the jury, is not entitled to travel 
outside of the record, and should not be permitted to characterize defendant 
in a manner calculated to prejudice the  jury against him, wide latitude must 
be al'forded counsel in the argument, and v-hat constitutes abuse of this 
~r ivi lege must ordinarily be left to the sound discretion of the trial judge. 
S .  v. C h r i s t o p h e r ,  250. 

Argument of the solicitor that in light of the circumstances of the homicide 
the jury should not recommend life imprisonment held permissible under 
G.S. 16-176.1. Ibid. 



8 98. B~unction of Court aud  Jury i n  General. 

The jury mas  believe a part and reject a par t  of defendant's statements 
introduced in evidence by the State. S. v. Hitcl~zim, 337. 

9 101. Suficicncy of Evidence t o  Overrule Xonsuit. 
Testimony that a witness for the State had made statements prior to the 

trial a t  variance in certain respects with the testimony of the witness, does 
not justify nonsuit, since such conflicts and discrepancies bear only upon the 
credibility of the witness and to the weight the jury should give his testimony. 
S. 2j. Xing, 632. 

When evidence offered by the State is contradictory, some tending to incul- 
pate and some tending to escullmte defendant, the conflicting evidence carries 
the issue to the jury. S. v. Mitckum, 337. 

The burden is on the State in a criminal prosecution to prove the corpus 
delicti and that defendant is the person who committed the offense. S. lj. 
Langlois, 493. 

In  order to be sufficienlt to overrule nonsuit, the State's eviden~ce must raise 
more than a conjecture of defendant's guilt, and evidence which merely es- 
tablishes the possibility that  defeudant conimitted the offense is insufficient. 
Ib id .  

§ 102. Xonsuit f o r  Variance. 

A fatal  variance between the indictment and proof is  properly raised by 
motion for judgment as  of nonsuit. S. v. Kexiah, 52. 

§ 107. Instructions - Statement of Evidence a n d  Application of Law 
Thereto. 

Where defendant introduces evidence of an alibi, i t  is prejudicial error for 
the court to  fail  to charge the law applicable thereto. 8. v. Gammons, 622. 

§ 112. Charge on Contentions of Parties. 

The fact that  the court, in strating the contentions of the State that  defend- 
an t  robbed and killed deceased, states also that the State contended that  de- 
fendant "was a killer" will nat be held for l~rejndicial error, no objections to 
the statement of the contentions having been brought to the court's attention 
in time to afford opportunity for  correction. S. v. Christopher, 249. 

§ 114. Instructions on  Right  of J u r y  t o  Rcconmend Life Imprisonment. 

The fact that the court, after fully charging the jury that if the jury should 
find defendant guilty of murder in the first degree it  had the unbridled dis- 
cretion to recommend life imprisonment, further states that  the jury had the 
right to recommend life imprisonment if the jury so desired, will not be held 
for prejudicial error. S. a. CRristophcr, 249. 

§ 139. Nature a n d  Grounds of Appellate Jurisdiction of Supreme Court. 

The Supreme Court has the power to allow certiorari to bring up the entire 
record for review in the exercise of its supervisory jurisdiotion, irrespective of 
any appeal procedures, in order to insure the orderly administration of justice. 
S. v. ;Ifowe, 300. 
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§ 164. Xecessity for,  Form and  Requisites of Exceptions a n d  Assign- 
ments  of E r r o r  i n  General. 

I t  is the duty of appellant to make timely esception to asserted error in 
order to present the matter for review, and to group his exceptions which re- 
late to a particular cluestion to avoid a clismissal of the appeal. S. v. Rorie, 162. 

An assignment of error must disclose within itself the question sou:ht to be 
presented without the necessity of going through the record to find the as- 
serted error or ascertain the precise question involved. S. %. Pearsox, 188. 

8 159. The Brief. 
An assignment of error in support of which no reason or argument is stated 

and no authorit1 cited in the brief will be deemed abandoned. S. 2;. Pearson, 
188. 

s 161. Harmless and Prejudicial E r r o r  i n  Instructions. 
Where the court repeatedly instructs the jury that the burden was on the 

State to prove defendants' guilt beyond a reasonable doubt, and that  mem- 
bers of defendants' race were drawn for jury duty, and defendants offer evi- 
dence only as  to the ratio between the races on the grand jury and among the 
inhabitants of the county, without any evidence that any person was excluded 
from grand jury service solely because of race, the denial of defendants' 
motion to quash will not be disturbed, defendants having failed to carry the 
burden of showing facts which mould permit a reasonable inference of racial 
discrimination. S. v. Arnold, 563. 

§ 162. Harmless a n d  Prejudicial E r r o r  i n  Admission or Exclusion of 
Evidence. 

The State's evidence tended to show that defendant killed deceased and 
robbed him to get money to pay a repair bill to get a car, which defendant 
had stolen, out of a garage. Evidence was admitted that  defendant was ap- 
prehended and convicted of "improper registration" of a car. Held: Even 
though the evidence of defendant's conviction of "improper registration" niay 
be technically incompetent, the admisqion of such evidence does not justify 
a new trial, since its admission could not hare  affected the result or 
prejudiced defendant. 8. v. Christoplwr, 249. 

§ 168. Review of Jnd,gments on Motions t o  Nonsuit. 
I n  passing upon the sufficiency of the eridence to overrule nonsuit, the 

Supreme Court has no jurisdiction to n-eigh the evidence. S. v. Rorie, 162. 

§ 1. Xominal Damages. 
Xominal damage is a tririal sum awarded in recognition of a technical 

injury n-hich has caused no substantial damage, and a n  award of $000 can- 
not be denominated nominal damage. Pavitzg Co. v. Hig712~ag Cowm., G 9 1 .  

a 2. Compensatory Damages. 
The burden is on plaintiff to establish facts furnishing a reasonable basis 

for the assessment of damages according to some definite and legal rule. Cline 
V .  Cline. 296. 



2 Competency and Relevancy of Evidence on Issue of Damages. 
Wliere the issue is the difl'erence betwetbn the market value of plaintiffs' 

trailer iniinediate:y before and iininediately after defendant's negligence, testi- 
mony as  to the value of the trailer tliree Tears thereafter when relmirs had 
been attempted n~itl  the trailer had been nlol ed several times, Iicld incompetent 
as  l~eing too reluote. Peele v. IInrtsell, GSO. 

§ 13. Instructions on Measure of Damages. 

The court mnst give the jory some {7c'finitc, instructions upon the method 
of computing the aniount of damages recol eral~le. Clirlc v. Cline. 293. 

§ 4. Time within Which Action for  Wrongful Death Must B e  Instituted. 
The two year statute of linlitations aplllies to an action to recover for 

wrongful death. liardbnrgo. v. Dcal,  31. 

Where the date which is two years from the death of intestate is Easter 
Jlonday, which is a holiclap for county eiuployees in the county in which 
the action is instituted, the cause of tlie aclion is not barred if insltituted on 
the day following Easter JIonday. Ibid. 

8 6. Expectancy of Life a n d  Damages. 
Evidence of prior bad and qu&ionable conduct on the part  of intestates 

which has no reasonable relationship to the crucial question of the  fair  and 
just compensation for the pecuniary injuries resulting from the deaths, is 
incompetent. Sanders 2i. Geovge, 776. 

DECLARATORY JUDGEMENT ACT 

3 1. Nature and  Grounds of Remedy. 
Where there is a n  aotual and existing controversy between insured and 

insurer as  to whether the insurance contract covered a loss which had been 
sustained, the dispute is justiciable under the Declaratory Judgment Act, 
and defendant's contention to the contrary on the ground that  the question 
involved could not be made the subject of a civil action a t  the time the pro- 
ceeding was instituted, is untenable. Ins. Co. v. Sinzmons, 69. 

Adjudication of tlie clerli in probating a will that  the designation of the 
esecutors opposite the names of tlie subscribing witnesses constituted a part 
of the will cannot be questioned in a proceeding under the Act, but the con- 
struction of the will as to ~ ~ h o m  are named esecutors therein may be ad- 
judicated under the Act. Yozi?tt 2i. Pozint, 236. 

2. Proceedings under  t h e  Act. 
Where the pleadings in a n  action under the Declaratory Judgment Act 

raise an issue of fact, such issue may be determined by a jnry. Ins. Co. o. 
Sim?no?es, 69. 

DEDICATIOS 

§ 1. Acts Constituting Dedication. 
The owners of a subdivision sold the entire tract and thereafter a map 

of the subdivision showing streets was recorded. The grantor then sold 
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to plaintiif a lot ad jacw~t  to the subcli~ is70n, bounded on one side by a public 
roati and on the other by a street of the cubdix~\ion, and the deed referred 
to the street. H e l d :  At the time of the cletrl to l~laintiff the grantor had no 
interest in the subdirision and could r?ct corir ey to plaintiff any richt or 
easement with r e ~ ~ ~ e c i  to the strects ti leren, ,rnd plaintifr's riqht to use the 
street rras solely tlias of a member of the , ~ u l ~ l i c  cencrnlly, and if the puolic 
has no rights therein, plaintiff b3.s none. Q?r.(nj  v. LTl~otf, 314. 

Xere permiss i~e  nse of a way eyer land c!ocs not i1nply a dedication. I b i d .  

g 2. Acceptance of Dedication. 

While the sale of lots in a subdirision ~ ~ 5 t h  reference to a map slioninq the 
streets constitutes a dedication of such strects to the purchasers of the lots, 
a s  to the public it is but an  ofCer of cledication \rhich does not constiiute such 
streets public n a! s unle>s nud u n t ~ l  the ofi'er of dedication is accepted in some 
recognized legal manner by the proper public authorities. O Z C C ? I S  v. Ell to f t ,  314. 

DEEDS 

2 Estates Created by Constr~~ction of Instrument in General. 

A deed must he construed to ascertain the intent of the grantor as  gatliered 
from the whole instrument ~ ~ i t h o u t  reqnrci to its technical divisions, and every 
part must be giren effect unless i t  cannot be reconcilctl, is contrary to public 
policy, or runs counter to some rule of law. L a r k e u  v. Board o f  Education. 460. 

§ 15. Estates upon Special Limitation and Defeasible Fees. 

Immediately following the description in the deed in question was inserted 
a paragraph stipulating that in the erent the property should not be used for 
school purposes i t  should rerert to the gr<intors or tlieir heirs, and the 
h a b e ) i d z m  stipnlated that  the grantees and their successors and assigns 
should hold the property to their only use and behoof forever, "for school 
purposes." Held: The reIerter clause and the l ~ a b c i ~ d z t m  are  not repugnant, 
and the deed conTeys a fee upon specinl limitation. i t  being apparent that  
grantors interiilcd to conrey an  cqtatc c ~ f  less dignitr than the fee simple 
absolute. Lar7icu v. Board of E d ~ t c a t i o n ,  460. 

5 24. Effect of Judgment in Proceedin:gs under Torrens Act. 

Judgment in a proceeding under thc Torrens Act cannot ha re  the effect of 
adjudicating the respectire bound:nrios of the defendants inter se ,  there being 
no adversary po\irion in the yroceeclinq bet\veen defendants, actually or by 
privity. Ua! j  v. G o d ~ i n ,  46.5. 

DESCEXT AND DISTRIBUTION 

§ 10. Suit for Distributive Share. 
The nest of Bin may not sue a debtor of the estale for their distributive 

share in the absence of allegation of request upon nnd refusal of the 
personal representati\-e to sue, or frauci and collusion, etc. Spiccij 2;. Goilfrc~,  
676. 
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DIVORCE ASD ALIJIONY 

§ 13. Divorce on Ground of Separation. 
In the h~isbm~tl 's action for dil-orce on the ground that he and his wife had 

lived separate and apart  continuously for a period of ~ I T O  years nest  pre- 
ceeding the institution of the action, the husband is not required to establish 
a s  a constituent element of his cause of action that he is the injured party, 
G.S. 60-6, and the sole defense to the husband's right to divorce on such ground 
is that the separation was caused by the hiisband's misconduct amounting to 
his wilful abantlonment of her, IT-hich defensr. the mife must allege and prove, 
and in the absence of such allegations by her such defense is not presented. 
Pic*liois v. Pic7;ews. 84. 

Decree of alilnony without divorce legalizes separation and husband may 
sne for divorce on ground of separation two years thereafter. Rouse v. Rouse, 
520. 

S 16. Alimony without Divorce. 
A final order for alinlony withont divorce ordinarily terminates an order for 

subsistence pende?zte lite and renders the findinp supporting the temporary 
order inapposite, npverthcless, the court may order that the payments previ- 
ously allowed as  subqistrnce pe?idcute lite shoulcl be continued as permanent 
alimony wllen the final orilrr is bnsed on independant findings supported by 
eridence a t  the final henring. Harris v. Harris, 121. 

In  determining the amount of permanent alimony, the court properly dis- 
regards the fact that the husband is financially irresponsible and had spent 
money in excess of his earainqs for a number of years, and properly bases his 
order upon the husband's actual earnings or earning capacity and the needs of 
the wife and children of the marriage. I b i d .  

In  awarding alimony without divorce under G.S. 50-16 the court is not 
liniited to a one-third part of the husband's net annual income, and the amount 
allowed by the trial court will not be disturbed in the absence of error of law 
or abuse of discretion. I b i d .  

A valid separation agreement, including a consent jud,gaent based thereon, 
cannot be ignored or set aside ~vithout the consent of the parties except a s  to 
the provisions for the custody and support of the minor children of the 
marriage, and therefore in an action for  alimony without divorce after the 
exceution of a valid separation agreement by the parties, the court is mith- 
out power to award alimony or counsel fees to the mife in the absence of an 
attack on the validity of the separation agreement, or prayer that the pay- 
ments therein stipulated should be sanctioned by order of the court. Xiger v. 
Kiger. 126. 

§ 22. Jurisdiction t o  Award Custody of Children. 
Upon denial of divxce on ~ e r d i e t  of jury, court in its equity jurisdiction 

may hear evidence and award custody of child of marriage. Btmz  v. B u m ,  448. 

23. Enforciug Payment of Support. 
Where consent judgment for separation and support of the wife and chil- 

dren of the marriage is entered after personal service upon the husband, 
service of a snbsequent motion in the cause relating to support may be made 
upon the attorney of record for the husband. Hi~z?za~rt v. Hinnant,  511. 

Where judgment for divorce a ~ i ~ e ~ t s a  ct  tltoro provides for the payment 
of subsistence to the wife and children of the marriage and retains the cause 



N.C.] SNALYTICAL ISDES. 

for further orders, jurisdiction of the court continues and the action remains 
pending until tlie death of the hn+and or wife or tlie majority of t l ~ e  children, 
wl l i c l~e~er  first occurs, and the court may l~royerly restrain the husband 
from removing speciiica!ly described p r o l ~ e r t ~  from t l i i ~  State until he should 
give security for the continuzd compli~:~ce with the order for support. Ibrd. 

ELECTION OF REJIEDIES 

3 1. When Election I s  Required. 
There is no inconsistencg b e t ~ e e n  l j roc~et l~ags under the State Tort Claims 

Act to recover damages inflicted a s  a result of negligence of a State emplo~ee 
and an action nt  C O ~ ~ I U U  law a g a n ~ s t  the employee individually to recover 
damages resulting from tlie same act of neqliqencc. and therefore tlie doctrine 
of election of renieclies cloes not 31)1113. l17irt7b c. 131 acr y. 60.5. 

ELECTRICITY 

5 2. Service t o  Customers. 
The court v-ill take judicial notice that a contract between a power corn- 

pany and a n  electric membership corporntic,n is in the form approved by the 
Utilities Commission and therefore equivalent to an order of the Commission 
subject to its right to revienT, revoke, or remand. X e m b c ~ s l i i p  Corp. v. Pozcer 
Co., 278. 

The right of a person secliing electrical service to choose betwecn competing 
vendors should not be denied except for some cogcnt reason. Ib id .  

Plaintiff membership corporation and ilefentlnnt poner company had con- 
structed their respective tmnsnli%iion line-, one approacliing thc other a t  a 
45 degree angle and terminalin$ 3.70 fret from the other. g e l d :  Under the 
provisions of the contract b e h e e n  the lpr t ies  that neither should furnish 
electricity to pren~ises capable of being served by secondary lines not esceed- 
Ing 300 feet from e\ is t~ng t ransnn~sion lines of the other, except if ordered by 
duly constituted authority, the owners of premiies nithin 300 feet of the esist- 
ing transmission lines of both are  entitled to select either vendor, regardless of 
which transmission line n a s  first constructed. I b ~ d .  

EMBEZZLEMENT 

§ 6. Sufficiency of Evidence and  h-onsoit. 
Evidence of en~bezalement by broker of fnnds entrusted to him by purchaser 

to malie mortmxc payments on lionse purcl~aqed 71c7d sufficient to overrcle 
nonsuit. 8. a. I l e l s a b e c l ,  107. 

Fraudulent intent, constituting a necessary elenlent of embezzlement, m ~ y  
be s l i o ~ n  by dircct eviclencc or by evidence of facts and caircamstances from 
which it  may be reasonably inferred. I h i d .  

3 1. Nature and  Extent  of Power. 
The power of eminent domain as  limited by constitutional safeguards is in- 

herent in sovereignty. ~~~~~elopmcut Cownz. u. H a g i n s ,  220. 
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§ 3. Wllat is "Public Purpose" within Power of Eminent  Domain. 
The condemnation of land for n municir~al housing project is for a public 

purpose. Redevelopment Conm. a. Hagirrs, 220. 

§ 4. Delegation of Power. 
Municipal corporations hare  been gireu authority to condemn rights-of-way 

for water linm if unnble to acquire the needed property rights through 
negotiation. Davidsot~ v. Stotrgh, 23. 

Petitioner held to llave acquired only intermittent right to use additional 
strip of land when necessary for repairs to water line, and land owner was 
not entitled to coml)ensation on the basis that it had acquired continuous and 
exclusive easement. Dauidsovz v .  Stozlyh, 23. 

§ 7c. Proceedings t o  Condemn Land by Housing Authority. 
The petition in l>roceedinqs by a housing authority to condemn land for  

a housing project must affirmatirely show compliance with the statutory re- 
quirements, including the esistence of a properly approved rede~-elopment 
plan, the  boundarins of the lxoject, existing uses, proposed uses, population 
density, proposed changes in  zoning ordinances, street layouts, a feasible plan 
for the relocation of displaced families, and the estimated cost of the project 
and methods by which the authority may lawfully finance the entire project, 
and if the petition fails to allege any of these essentials i t  is fatally defecti~e. 
Redccelogn~etzt L'onm. v. Hctqme, 220. 

Condemnation of property is a proceeding i n  rent ,  and in condemning land 
for a housing project the authority may joiu in one preceeding all parties 
owning land in the area which the authority seeks to condemn, leaving only 
the question of just conq)ensation due each respondent to be determined in a 
separate inquiry, but if the authority elects to  institute separate proceedings 
it  must allege in each instancc all the facts necessary to justify the taking. 
Ibid. 

I n  condemnation proceedings instituted by a housing authority each re- 
spondent is entitled to defend upon the ground that his property does not 
qualify for the purpose intended, or thal its selection mas the resuLt of 
arbitrary or capricious conduct on the part of the authority. I b i d .  

9 9. Report  of Appraisers, Confirniation, Exceptions a n d  Trial  upon Ex- 
ceptions. 

A motion by petitioner for leare to  itli lid raw its appeal from an order of 
the clerk confirming thc report of the conimissioners in comdemnation pro- 
ceeding is addressed to the discretion of the Superior Court, and the denial 
of the motion mill not be disturbed in the absence of a showing of abuse. 
Duuidson 6. Sfough. 23. 

3 12. Nature and  Extent of Rights Acquired. 
Icstent of easenlent for municipal water mains. Davidson v. Btough, 23. 

ESTOPPEL 

§ 4. Equitable Estoppel. 
The doctrine of equitable estoppel does not apply when no party has 

changed his position in reliance upon the acTts of the party against whom the 
estoppel is asserted. Priddu v. L m b c r  Go., 633. 
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EVIDENCE 

8 11. Transactions o r  Communicatioils with Decedent. 
A beneficiary may testify that he found the holographic mill in a pigeon 

hole in a desk in his home used by decedent and that lie knew of the will and 
had put it  with other valuable papers of testatrix. In  r e  Wil l  of TPilson, 310. 

I n  an action on a policy of insurance by the son of the deceased owner, 
testimony of insurer's agent that prior to his death the owner directed him to 
transfer the policy to the owner's son because the owner was giving the land 
to his son, is held not precluded by G.S. 8-61. K i n g  v. I m .  Co., 432. 

In  actions by husband and wife to recover for personal services rendered 
decedent, each is competent to testify for the other as to transactions between 
the decedent and the other tending to establish an agreement that  the iie- 
cedent should pay for the services. Snzitl~ v. Perdue, 686. 

§ 15. Relevancy a n d  Competency of Evidence i n  General; Res  In te r  
Alios Acta, Negative Evidence. 

A witness is not competent to testify as  to the nonexistence of a fact when 
his situation respect to the matter is such that  the fact might well 
have existed without the witness being aware of it. S. v. Tedder, 64. 

Where plaintiff pedestrian's evidence is to the effect that defendant's car 
skidded 43 feet before striking him, and that plaintiff did not see or hear 
defendant's automobile until about the time i t  struck him, the omission of 
the court to charge with reference to the failure of defendant to sound his 
horn, G.S. 20-l i4(e) ,  will not be held for prejudicial error, there being no 
evidence as  to whether plaintiff did or did not sound his horn except the 
negative test imon~ of plaintiff that he heard nothing, not even the sound of the 
tires skidding a distance of 45 feet. Jenks v. Morrison, 96. 

I n  order to be relevant it  is not required that  evidence bear directly on the 
issue or that the inference sought to be established thereby be the sole possible 
inference, it  being sufficient if there is a reasonable connection between the 
evidence and the fact sought to be proven and not merely one which i s  remote 
or  conjectural. Redding v. Braddy, 154. 

A witness who testifies that he saw the lights of an approaching vehicle, 
but who does not state that he obserred the lights for  more than a fleeting 
glance, fails to qualify himself to tesltify as to the speed of the approaching 
car. Ke!! c. Tlioodlief, 291. 

Evidence of circumstances which a r e  entirely irrelevant to the  controverted 
faets in issue is incompetent. Sanders v. George, 776. 

8 19. Evidence a t  Former Trial o r  Proceeding. 
An indictment charging one of the occupants of the car in question with 

assault with an automobile is incompetent in a subsequent civil action to 
prove that such occupant was driving the car. JfcGinnis v. Robinson, 264. 

While certified copy of the transcript of testimony of certain witnesses in 
a hearing before the National Labor Relations Board in conneotion with a 
union charge of unfair labor practices is incompetent to show the disposition 
of the charges by the Board, such transcript is competent to show that the 
union was doing business in this State so as  to render it  amenable to 
process. Reverie Lingerie v. McCain, 353. 

§ 24. Public Records and  Documents. 
A public record is proof only of the faets therein contained. Thomas v. 

Board of AlcohoZic Control, 513. 
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28. Hearsay Evidence i n  General. 
Testimony of a witness that  physician, who had testified that he did not 

know whether plaintiff was intoxicated, had theretofore stated that  plaintiff 
was intoxicated is hearsay and incompetent even for the purpose of im- 
peaching tlle testimony of the physician, the testimony of the physician being 
to a collateral matter and binding. Xeu v. Woodlief, 291. 

Testimony of a n  officer that a person who had bought beer from licensee 
had declared he was under 18 years of age is incompetent a s  hearsay. Thomas 
v. Board of Alcoholic Control, 513. 

§ 29. Adnlissions and  Declarations against Interest.  
I n  a n  action to recover against the estate of husband and wife for personal 

services rendered them, it  is competent for a witness to testify that the hus- 
band, after the death of his wife, stated that plaintiffs had cared for him 
and his wife in accordance with their agreement and that he was sure that 
plaintiffs would continue to ewe for him, and that  he planned to pay them 
well for their services, the dt,claration being competent a s  an admission 
against interest as  to both estates, her net estate belonging to him, there 
being no children. Smith v. Perdue, 686. 

5 30. Declarations Constituting P a r t  of t h e  Res Gestae. 
A declaration is competent a s  an exception to the hearsay rule when the 

declaration is relevant, is not a n a r r a t i ~ e  of past occurrences but is so 
spontaneous in character as  to safeguard its t ru~ txor th iaess  and preclude the 
likelihood of fabrication, and made conteml~oraneously with the occurrence or 
so closely connechted therev5th as  to be practically inseparable therefrom, and 
whether a declaration is a part of the res gcstae and competent is a prelimi- 
nary question to be determined by the trial court upon the facts of each 
particular case. Hargett z;. Ills. Co., 10. 

The requirenlmt tliat a declaration be contrmporaneous with the occurrence 
in question in order to be conlpetent as a p:wt of the res gestate relates to the 
spontaneity of the uttcrauce, and imports that the declaration be made under 
the influence of the occurrence and not be so remote 2s to permit declarant 
to reflect and fabricate his statement. Ibid. 

In  this action on a double indemnity c1auc;e in a life policy, a declaration 
of insured that he had been stung by a wasp l~cld competent as  part of the 
re8 gestate upon e~idence  disclosing that insured voluntarily made the state- 
ment some two minutes after the occurreuce a s  soon as  he had walked the 
fifty to one hundred yards to where the witnesses were sitting in a car along 
the highway, and that a t  the time insured was suffering severe pain, the ex- 
planation being consonant with the other facts in evidence and there being 
nothing to indicate tliat declarant thought he was going to die or had insur- 
ance benefits in mind. Ibid. 

§ 31. Admissions and  Declarations of Agents. 
Evidence that an agent for defendants slated upon inspecting the premises 

after the fire in suit that he did not lmow why the workman ran "hot" wires 
in the manner indicated into plaintiff's house, held properly excluded as  being 
testimony of a declaration by tlle agent after the occurrence, and therefore out- 
side of the res gestae. Tcagzce v. Pozcer Co., 739. 
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5 35. Opinion Evidence i n  General. 
The opinion of a n  officer a s  to which occupant of the vehicle was driving 

a t  the time of the accident, which opinion is based upon his investigation some 
time after the occurrence of the accitlent, is incompetent, and therefore a 
warrant sworn out bythe officer charging a particular occupant with reck- 
less driving on the occasion is likewise incompetent and may not be introduced 
in evidence under the guise of impeaching the credibility of the officer as  a 
witness when the statement in the warrant does not tend to contradict any 
previous testimony of the officer. XcGin?zis Q. Robiltson, 264. 

Persons w11o lire and work in a locality of flat land n-ith constant problems 
of drainage of surface waters may testify that  the drainage of an additional 
specified ncrcaqe into a ditch would cause the ditch to overflow periodically, 
and may testify as  to the size of ditches and culverts ~vllich ~ o u l d  be neces- 
sary to carry such additional drainage, the testimony being testimony of 
common observers as  to the results of their observation. Chappel v. TVi~lslow, 
617. 

5 39. Testimony a s  t o  Value. 
It is  competent for witnesses to testify a s  to the value of personal services 

rendered a decedent when the testimony is based on services which they them- 
selves actually saw rendered. S m i t h  v. Perdue, 686. 

5 43. Competency and  Qualification of Experts. 
The fact that a medical expert is not a specialist in the particular field upon 

which he gives his medical opinion does not disqualify his testimony, and the 
court may hold a medical expert specializing in the general practice of 
medicine, ~ 1 1 0  had had psychiatric training, qualified to testify that the 
injured party's nervous condition caused the physical ailments he had ob- 
served in the injured party. notwithstanding the expert states he is not an ex- 
pert of the mind and nervous system. Seazcell v. Brame,  666. 

Where there is sufficient evidence to support a finding that the witnesses 
in question were experts in their field, i t  will be presumed that the court, 
before admitting their expert testimony, found that they %-ere experts not- 
withstanding the absence of a specific finding to this effect, and a general 
objection to their testiniony without specific objection to their qualifications 
will be considered only a s  to the competency of the particular question. 
Teague v. Pozrcr Co., 759. 

3 44. Medical Expert Testimony. 

I t  is competent for a medical experit to testify upon proper hypothetical 
question based on the facts in  evidence as  to decedent's prior good health, his 
conduct a t  the time of the occurrence, the condition of his finger, his suffering, 
his lapse into unconsciousness, and his death shortly thereafter, coupled with 
relevant physiological facts established by the expert, that  in the witness' 
opinion death resulted from the sting of an  insect. Hargett 2;. Ins. Co., 10. 

A medical expert may testify only in regard to facts within his personal 
knowledge or upon a n  assumed state of facts supported by evidence and re- 
cited in a hypothetical question, and it  is error to permit an expert to give 
his opinion based upon unsworn statements made by the injured person's 
wife and others. Seazcell v. Brame, 666. 
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§ 49. Expert  Testimony in Regard to Electricity. 
Witnesses found by the court to be experts in their field may testify from 

hypothetical facts in evidence that  wires installed in the manner indicated 
could not have caused fire. Teague v. Power Co., 759. 

Eleotrical experts may testify from their observation of a piece of electrical 
equipment taken from the scene as  to what physical changes would hare been 
apparent had i t  been subject to a n  electrical arc  and that  such condition was 
not apparent on the equipment in evidence. Ibid. 

The statement of a witness tha t  contact with metal or another live wire 
is necessary to cause a short circuit is not objectional as  opinion testimony, 
since the statement is not of an opinion but of a generally known fact about 
electricity. Ibid. 

5 51. Examination of Experts. 
The fact that the testimony of experts is in the form of a positive state- 

ment is not ground for objectioii when in the nature of things the statement 
necessarily relates to an opinion. Teague v. Power Co., 759. 

8 54. Rule t h a t  Par ty  May Not Impeach Own Witness a n d  Is Bound by 
Own Evidence. 

When a party elicits testimony from a physician that  he did not know 
whether plaintiff was intoxicated or not, and the intoxication of plaintiff 
relates to a colaterial matter, the party is bound by the physician's answer, 
and testimony of another witness that the physician had made a statement to 
the effect that plaintiff was intoxicated a t  lhr  time is inconipetent a s  hearsay. 
Key a. Woodlief, 291. 

§ 55. Evidence Competent f o r  Purpose of Corroboration. 
Incompetent opinion eridence may not be admitted under the guise of 

corroborative evidence. ;LlcGinnis v. Robinsort, 264. 

§ 56. Evidence Competent to  Impeach or  Discredit Witness. 
Plaintiff testified to the effect that the accident in suit caused injury 

to his neck and that a subseguent. unconnected accident caused injury only 
to his back. Held: Testimoay of a settlelnent for injuries received in the 
second accident with evidence tending to sllow tha t  the treatment for that 
injury related to injury to plaintiff's neck as  ell as  his back, is competent as  
bearing upon tho credibility of plaintiff's testimony to the effect that  the only 
injury he sustained in the second accident was a back injury. Redding v. 
Braddu, 134. 

Incon~petent evidence may not be admitte(1 as  impeaching evidence when 
i t  does not tend to contradict the testimony of the witness upon the trial. 
McGimis v. Robimon, 2M.  

EXECUTION 

8 13. Confirmation, Title and  Rights  of Purchaser. 
Prior to confirmation. judgment debtor has no rights, and court may relieve 

bidder of his obligation for fraud or mistake. Glass Co. I;. Forbes, 426; Priddu 
v. Lumber Co., 633. 
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EXECUTORS AND ADMINISTRATORS 

5 1. Appointment of Executors. 
The rule that a will must be construed as  a whole to effectuate the intent 

of the testator applies to its provisions appointing a n  cxecutor as well as to 
any other provisions of the ins~trument. Youlzt v. Youltt, 236. 

The will designated P and V esecutors and the codicil designated V and 
121 as executors. Held: V and JI a re  the sole eswutors. Ib id .  

8 8. Collection of Assets. 
Title to personal property of an intestate rests in his administrator and not 

his next of Bin, and the nest of kin map not sue a debtor of the estate for 
their distributive share in the absence of allegations of request upon and re- 
fusal of the personal representative to sue. collusion between the debtor and 
Che personal representative, insolvency of the personal representative, or other 
like circumstance, even though the personal representative is made a party 
defendant and the nest of Bin allege that  the proceeds of the debt are  not 
necessary to pay the cost of administration or obligations of the estate. 
Spivey v. Godfrcy. 676. 

5 24a. Right  of Action for  Personal Services Rendered Decedent. 
T h e r e  personal services are  rendered without an evlxess contract to pap, 

the law will imply a promise to pay the reasonable value of the services un- 
less ther  n-ere rendered gratuitously or in discharge of some obligation. Cline 
v. Cline, 293; Snzlth v. P C I - ~ U P ,  6%. 

In  actions by hnqband and n if? to reco7 er for personal se r~ ices  rendered 
decedent, encli is competent to testify for the other as  to transactions between 
the decedent and the other tendins to establish an acreenlent that  the decedent 
should pay for the serviccq. Smit71 v. Pe).d?ie, 686. 

The er:clence in thir case i s  held sufficient as  to each plaintiff to shorn that 
each rendered personal services to each decedent upon an evpress contract 
that deccdcnt would pay for such services either (luring his lifetime or in his 
will. Ib id .  

I t  is competent for witnesses to teqtify as  to the ralue of personal services 
rendered a tlec~dent when the testimony is based on services which they t h ~ m -  
selves actually saw rcndered. Ib id .  

5 24c. P ~ t s ~ ~ m p t i o n  thnt Services were Gratuitons. 
The relationship of mother-in-l:iu7 and daughter-in-law does not mist. a 

presumption thnt perwnal services rendered by the one to the other 
gratuitous. Clinc v. Clinc, 203. 

Evidence that  a danqhter-in-law rendered personal services to her mother- 
in-law in caring for hcr in her old age and last illness, that  the mother- 
in-law made repented statements that she intended to pay or reward her 
daughter-in-la~v for such services by testamentary disposition, and that the 
daughter-in-law expected payment for the serrices is held sufficient to over- 
rule nonsuit in an action against the rstate of the mother-in-law to recorer for 
sucli services for the three years prior to the mother-in-law's death. Ib id .  

§ 24d. Amount of Recovery and  Evidence of Value. 
The fact that the husband files ciaiin against the estate of his mother for 

rent and for personal services rendered by his wife to his mother is incompe- 
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tent for the wife's action to recover for the services rendered by her in the 
absence of evidence that  the wife authorized the husband to file a claim in her 
behalf or fix the amount owing her for such services. Cline v. Cline,  296. 

Decedent lived in the home of her son and his wife. The wife brought action 
against; the estate to recover for personal t,ervices rendered decedent during 
the last three years of her life. Testimony of commissioners who partitioned 
the land to the son that they recommended that the decedent be g i ~ e n  the 
right to occupy part of the dwelling ai: her dower i s  held irrelevant in the 
action to recover for the services, there being no claim for rent or suggestion 
that decedent mas wrongfully in thc home. Ib id .  

The damages recoverable on an implied contract to pay for personal services 
rendered decedent is the reasonable market value of such services, without 
considering the financial condition of the recipient or the value of such 
services to him, with the burden upon plaintiff to establish by evidence facts 
furnishing a reasonable basis for the assessment of the damages according to 
some definite and legal rule. Ibid. 

FORGERY 

5 2. Prosecution and Punishment. 
Conflicting evidence a s  to nrhether the signature on the check in question 

was that  of the maker or whether defendant signed the name of the pur- 
ported maker, I ~ e l d  to take the issue to the jury. S. v. L a n i c r ,  183. 

FRAUD 

§ 2. Constructive o r  Legal Fraud.  
Long treatment of very ill patient may establish confidential relationship 

which raises presumption of fraud in transfer of property by patient to 
physician. Heu;itt v. Bul lard ,  347. 

Constructive fraud does not require any fraudulent intent and exists when 
there is a breach of legal or equitable duty which tends to deceive others or 
violstes public or private confidence. P r i d d y  u. L u m b e r  Co., 653. 

The acts of the owner and material furnisher in ordering and supplying 
small items after completion of the contract for the sole purpose of extending 
the time within which the materialman might file his lien constitutes con- 
structive fraud as  to persons acquiring subsequent liens long after the ex- 
piration of the time apparently required for the filing of materialmen's liens. 
I bid. 

8 3. Misrepresentation of P a s t  or Subsisting Fact.  
Fraud must be based upon a false representation of fact with knowledge 

of i ts  falsity, or reckless indifference a s  to its truth or falsity, with intent 
to deceive, and cannot be based upon a mere recommendation o r  opinion. 
M y r t l e  A p a r t m e n t s  v. Casual tu  Co., 49. 

5 5. Reliance on illisrepresentation a n d  Deception. 

Evidence that plaintiff knew nothing of the details of the tobacco allotment 
program, that  the male defendant stated his lands had a tobacco allotment in  



N.C.] ANALYTICAL INDEX. 

a large amount and that an allotment in a specified amount would be trans- 
ferred with the part  of the land plaintiff's were buying, held to raise a questtion 
for the jury a s  to whether plaintiffs reasonably relied upon such represen- 
tation without making inquiry in  the ASC: office a s  to whether defendant could 
legally transfer the amount of tobacco allotment represented. TVllitaX-er v. 
Wood, 524. 

g 8. Pleadings. 
Allegations that defendant insurer stated certain facts with respect to the 

condition of plaintiff insured's boiler and recommended upon such facts that 
the boiler be replaced, together with allegations that  plaintiff did not hare 
sufficient knowledge to form a belief a s  to the facts relating to the con- 
dition of the boiler, are  insufficient to state a cause of action for fraud, 
plaintiff's conclusion that  i t  was i~lduced to install a nem boiler by the false 
representations of defendant not being supported by allegation of the predi- 
cate facts. Mgrtle Apartnzents 7). Casualtl~ Co., 49. 

GRAND JURY 

§ 1. Selection and  Qualification. 
The intentional csclnsion of members of defendant's race from the grand 

jury is a violation of due process of lam. 8. v. Covingto~z, 493; 8. a. Arnold, 
563. The burden is on defendant to establish his absertion of racial dis- 
crimination in the selection of the grand jury, defendant is entitled to an 
opportunity to procure eridence, am1 the denial of his motion to quash after 
denying his nlotion that  process i.iue to require c ~ r t a i n  named officials to ap- 
pear and teitify 1s a denial of defendant's constitutional rights. S. v. Coving- 
ton, 49S.Defendant's subsequent pleas of guilty, standing alone, a re  insufficient 
to consitute a waiver by defendant of his rights. S. v. Covi?zgton, 501. Eri- 
dence in this case held not to show discrimination. S. a. A?-nold, 563. 

HABESS CORPUS 

§ 3. To Determine Right  t o  Custody of Infants. 
Where both the husband's suit for divorce from bed and board, G.S. 50-7, 

and the n-ife's action for alimony vithout divorce, G.S. 50-16, put in issue the 
right to the custody and supl~ort of the minor son of the marriage, and both 
the action and cross action are properly dimiqsed upon the rerdict of the 
jury, the court in its equity jurisdiction may proceed to hear evidence and 
determine the question of custody and support of the child, and need not re- 
mit the parties to proceedings in habeas co~pus.  Buvn v. Bunn, 445. 

HIGHWAYS 

g 4. Ways t h a t  a r o  State  Highways o r  Public Roads. 

Mere use of a way over land by the public does net constitute it  a highway. 
Olceus v. Elliott. 314. 

HOLIDAYS 

Construing G.S. 1-304, G.S. 1-305, and G.S. 2-24 in pari materia, where the 
county conlmissioners hare stipulated by resolution, that Easter Monday 
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should be a holiday observed by the Court House and county employees, 
Easter Monday is a legal holiday in such county, notwithstanding i t  is not 
designated a State-witlf holiday by G.S. 1-304. Hardbarger G. Dear, 31. 

§ 5. Murder i n  tho Second Degree. 
Murder in the second degree is the unlawful killing of a human being 

with malice but without premeditation and deliberation. X. L'. Fortst, 453. 
illalice as  an essential element of murder in the second degree may be either 
express or implied, and need not amount to hatred, ill-will, or spite, but is 
suficient if there is a n  intentional taking of the life of another without just 
cause, excuse, or justification. Ibid. 

§ 6. Manslnugl~ter.  
Manslaughter is the unlawful Billing of a human being without intention to 

kill or inflict serious bodily injury, and without malice, either express or 
implied, and without exception every unintentional killing of a hnman being 
proximately caused by a wanton or reckless use of firearms amounts to in- 
roluntary manslaughter, a t  least. S. u. Foust, 453. 

Contributory negligence, as  such, is no defense to a charge of manslaughter, 
but defendant is entitled to show, if he can, that deceased met her death 
wholly as  a result of her own negligence or misconduct. Ib2d. 

§ 14. Relevancy and  Competency of Evidence. 
The State contended that defendant Billed deceased in a robbery to obtain 

money to pay a repair bill to get. his car out of a garage, and evidence that  
defendant had stolen two automobiles on the night of the crime was admitted 
without objection. Held: The admission of that  part of defendant's confession 
that  a month before the killing he  had stolen the car which was then in a 
garage for repairs was neither erroneous nor prejudicial in light of the facts 
of the case. S. v. Christopher, 249. 

Where defendant contends that his gun accidentally fired during playful 
scuffling between him and deceased, testimony of a nonespert of firearms as  
to experiments he made with the gun and that  the gun could not be fired un- 
less the hammer was pulled completely back and the trigger pulled, i s  held 
in competent in the absence of evidence that his espriments were carried out 
under substantially similar circumstances as  those which surrounded the 
firing of the gun when deceased was killed. S. v. Faust ,  453. 

§ 20. Sufficiency of Evidelme and Nonsuit. 
The State introduced in eridence statements by defendant tending to show 

that  deceased had made an unprovoked atltack upon defendant with a knife, 
and that during the assault defendant took a knife from his pocket and cut 
deceased, inflicting the fatal R-ouncls. Other evidence offered by the State 
tended to show that  deceased was unarmed and also tended to contradict 
certain portions of defendant's statements in regard to the conduct of de- 
ceased immediately after the indiction of the fatal wounds. Held: The State 
is not precluded by defendant's statements tending to establish self-defense, 
since the jury was entitled to accept par t  of defendant's statements and re- 
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ject other parts, and the evidence is sufficient to sustain a verdict of guilty 
of manslaughter. S. v. Mitclrunz, 337. 

Evidence tending to show that  defendant and deceased were playfully 
scuffling rrith defendant's loaded gun when the gun accidentally fired, infiict- 
ing mortal injury, held sufficient to be submitted to the jury on the question 
of defendant's guilt of involuntary manslaughter. S .  c.  Fuzist, 4.53. But not of 
murder in second degree. Did. 

Evidence that defendant's child (lied from peritonitis caused by some sharp 
or severe blow to the abdomen, that defendant had been seen on several 
occasions to 1)unish the child severly, that  the body of the child was covered 
with bruises and lacerations, with some evidence of defendant's silence in the 
face of accusations Wit11 respect to mistreatment of the child, but no eridence 
of any accusations illade in the presence of defendant that defendant struck 
the particular b ! o ~  causing the death, i s  71eld insufficient to be submitted to 
the jury, since i t  raises a mere conjecture as to whether defendant is the 
person who committed the offense. 6 .  v. Ln>rglois, 491. 

§ 28. Instructions on Possible Verdicts. 
E r r n  though all the evidence tends to show murder committed in the 

perpetration of a robbery, i t  does not amount to prejudicial error that the 
court, in its preliminary statement upon the law of homicide, instructed the 
jury that  the law of homicide in the case is divided into the three t l~grees  
of murder in the first degree, murder in the second degree, and manslaughter. 
S. v. Chris topher ,  249. 

Where all of the evidence tends to show that  deceased was killed in the 
perpetration of a robbery from his person by both defendants, G.S. 14-17 there 
is no eridence of guilt of murder in the second degree or  manslaughter, and 
the court properly limits the jury to a rerdict of guilty as  to both defendants 
of murder in the first degree, or a rerdict of guilty of murder in the first 
degree with recommendation of life jmprisonment, or a verdict of not guilty 
a s  to both defendants, the court having previously charged the jury that they 
had the unbridled discretion in rendering their verdict to recommend that  the 
punishment for both defendants, or either one of them, should be imprison- 
ment for life. S. v. Arnold, 563. 

HUSBAND AND WIFE 

9 3. One Spouse as Agent fo r  t h e  Other. 
The marital relationship alone creates no presumption tha t  the husband or 

wife is acting as the agent of the other. R u s h i n g  v. Polk, 256. 
The fact that the husband files claim against the estate of his mother for 

rent and for personal services rendered by his wife to his mother is incompe- 
tent in the wife's action to recover for the services rendered by her in the 
absence of evidence that  the wife authorized the husband to file a claim in 
her behalf or fix the amount owing her for  such services. Cline u. Cline,  295. 

9 9. Right  t o  Maintain Action i n  Tor t  against  Spouse. 
The common law rule that  one spouse cannot sue the other for  penslonal 

injuries negligent& inflicted has been modified in this State so as  to permit 
such action. Shazc: v. Lee, 609. 
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HUSBA4SD AND WIFE-Continued. 

Where the wife is injured in an accident occurring in a State not permitting 
such action, she may not maintain action in this State, since the lex loci 
controls. Ibid. 

1 0  Requisites and Validity of Deeds of Separation. 
The right of a married wonlnn to support and maintenance is a property 

right which she may release by contract executed in conformity with the 
statute, and therefore a separation agreement executed in accordance with 
statute which is fair, just, and reasonable to the wife with regard to the 
conditions and circumstances of the partics a t  the time the agreemeut is 
made, is valid, and the certificate of the officer made pursuant to G.S. 52-12(b) 
is conclusire of the facts therein stated and may be impeached only for 
fraud. Kiger v. Xiger, 126. 

1 Termination of Estates  by Entireties and  Survivorship. 
Where husband and wife convey lands held by the entireties to a trustee, 

who in turn reconrep  to them a s  tenants in common, but the deed to the 
trustee is void because of failure to comply with the requirements of G.S. 
52-12, the estate by entireties is not disturbed notwitl~standing the miscon- 
caption of the pllrties as  to the nature of their title, and upon prior death 
of the husband, nothing else appearing, the wife becomes the sole owner as 
surviving tenant. Walston v. College, 130. 

ISDICTJIENT AND WARRANT 

§ 14. Tune of Objection and  Waiver of Defects. 
Objection that  persons of defendant's rare had been arbitrarily excluded 

from the grnnd jury returning the indictment must bc timely made by plea 
in abatement or motion to quash, and defendant loses his right to present 
the question when he rnnlies no objection until after the trial jury is  sworn 
and impanelecl. 8. v. Rorie, 162. But a molion to quash made before plea is 
made in apt  time and must be determined in accordance with due process of 
law. 8. v. Coviqgtou, 403. 

§ 15. Grounds for  Quashal. 
The constitutionality of a statute under which defendants a re  prosecuted 

may be challenged by motion to quash. 8, v. Brcxer ,  333. 

§ 16. Effect of Quashal. 
The quashal of indictments on the ground that defendant was denied his 

right to an opportunity to procure evidenre of racial discrimination in the 
selection of the grand jury does not entitle defendant lo his discharge, but 
defendant should be held until indictments against him can be found b ~ -  an 
unexceptional grand jury. S. v. Coaington, $93. 

IRJUNCTIOKS 

§ 5. Injunction t o  Restrain Enforcenlent of Ordinance o r  Statute. 
The enforcement of a n  ordinance may be enjoined on the ground that the 

ordinance is unconstitutional when plaintiff shows that  enforcement would 
result in irreparable injury to him, but the constitutionality of the ordinance 
may not be determined on the hearing of the motion to show cause except for  
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the purpose of establishing plaintiff's prima facie equity. Scl~loss v. Jan~ison, 
271. 

§ 13. Continuance of Temporary Orders. 
Where, upon the hearing of an order to show cause why a temporary re- 

straining order should not be continued to the hearinq, there is no request for  
findings of fact and the court continues the temporary order without setting 
forth his findings, i t  n~i l l  be presumed for the purpose of the order that the 
court found facts sufficient to support it. Extenniuating Co. a. Griffin, 179. 

Where plaintiff makes out a prinza facie shoming of right to the final in- 
junctive relief demanded, a temporary order entered in the cause should 
ordinarily be continued to the hearing when reasonably necessary to protect 
plaintifl's rights and prerent irreparable injury. Ibid. 

In  an action for a permanent injunction to restrain the enforcement of a 
municipal ordinance on the ground of its unconstitutionality, a temporary 
order issued in the cause is properly continued to the hearing upon a prinza 
facie showing of the primary equity, and that  plaintiff would suffer irrepar- 
able damage if the order were not continued to the hearing, and that injury 
to  defendant would be inconsequential in comparison, even though defendant 
should prevail upon the hearing on the merits. Scl~loss v. Jarnisotz, 271. 

The order continuing the restraining order does not adjudicate the conslti- 
tutionality of the ordinance on the merits. Ibid. 

§ 14. Judgment  o n  Merits. 
Where the court properly enters a restraining order against defendants, 

provision of the order that the injunction should terminate if defendants took 
specified action which would obviate injury to plaintiffs, is held not subject 
to  objection on the part  of defendants, since such provision is inserted for de- 
fendants' benefit and they are  not compelled to comply. Chappel v. TVinslotc;, 
617. 

INSAXE PERSOSS. 

5 8. Validity of Contracts a n d  Conveyances of Incompetent. 
The marriage of an incompetent is not void ipso facto, but when decZared 

void in a proper proceeding is void ab initio; mental capacity to contract 
marriage. Ivery v. Ivery, 721. 

INSURANCE 

§ 2. Brokers and  Agents. 
Insurance agency forwarding application for assigned risk policy is not 

agent for insurer to whom risk is assigned. Underwood v. Liability Go., 211. 

§ 3. Construction and  Operation of Policies i n  General. 
While ambiguity in a policy of insurance must be construed against insurer, 

if the terms of a policy are  plain and unambiguous the court must give etiwt 
to such language and may not buy interpretation enlarge the meaning of its 
terms. Skillman v. Ins. Co., 1;Setxer 2;. Ins. Go., 66. 
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5. Modification a n d  Waiver of Policy Provisions. 
Insurer may waive provisions inserted in the contract for its benefit, and 

a course of action on its part, with lrnomletlge of the existence of the grounds 
for  forfeiture, which lead insurer honestly to believe that  forfeiture would 
not be invoked, together with the continued payment of the premiums in re- 
liance thereon, will estop insurer from insiiting on the forfeiture. B r a y  v. 
Beqzefit Asso., 410. 

§ 25. Amount Due under  Life Policies. 
The plain and unambiguous terms of the supplemental agreement for ad- 

ditional insurance in this case held to provide a lump sum which should 
be the maximum amount to be paid under the entire contract, with schedule of 
decrease in the amount for each year insured should live after the execution 
of the supplement agreement, and not to provide for payments of the waxi- 
mum amounts stipuiated in the supplement in addition to the face amount 
of the original policy. TT'haley v. Ins. Co., 68. 

§ 34. Death o r  Injury by Accident o r  Accidental Means. 

In order to be enbitled to recover under the usual double indemnity clause 
in a policy of insurance, claimant must show that death of insured resulted 
directly and independently of all  other causes from bodily injury inflicted 
solely tlirougli external and accidental means, and if a n  existing disease or 
illness cooperated or contributed to the accident resulting in death, insurer 
is not liable under the double indemnity clause. Ski l lman v. Ins. Co., 1. 

There is a distinct difference between "acciclental death" and "death by 
external, accidental means" ; the first describes a death which is unexpected, 
unusual, and unforeseen, and therefore fortuitous, the second describes a 
death in which the causual factor is accidental. I b i d .  

The evidence tended to show that  insured was suffering from hypertension 
and that while driving his car along a straight highway he ran off the road 
and into the waters of a river. There was expert testimony that insured died 
from a coronary occclusion and not from drowning, Held:  I t  was not error for 
the court to instruct the jury to the effect that if the disease was the cause 
or a contributing cause of the accident, insurer would not be liable under a 
clause of the policy providing double ind~mnity for death resulting solely 
through external, violent, and accidental means, riot contributed to directly 
or indirectly by physical or mental infirmitj or disease. I b i d .  

The evidence in this case tending to show that insured died as a result of 
the sting of a n  insect, held sufficient to be submitted to the jury in this action 
on a clause of a policy providing double indemnity if insured died a s  the re- 
sult of bodily injuries effected solely through external, violent, and accidental 
means. Hargett  v. Ills. Co., 10. 

§ 48b. Automobile Insurance - Risks Covered by Collision and upset  
Policies. 

h policy providing indemnity for injury by accident while riding in or on 
a vehicle, and excluding liability if injury results while insured is repairing 
or working on a vehicle unless such injury results from collision with an- 
other vehicle, held not to cover an injury sustained by insured when he  lost 
his balance and fell into a harvester af ter  he had stopped the tractor drawing 
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the harvester and had climber! on the hanes te r  to dislodge silage from its 
head, even though insured lost his balance when the tractor and harvester 
rolled forward when insured stepped on the wheel of the tractor. Setcer v. 
Ins. Go., 66. 

§ 53.1. Contracts to  Procure Liability Insurance. 
If a n  insurance acency agrees to procure anil maintain continuous lia- 

bility insurance and brcaclrns such agreement \T it11 insured, the person injured 
as  a result of the neglcct operation of the ~el l ic le  may recover on the agree- 
ment as  the third party beneficiary. Ui~dtrwood %. Liabilzty Co., 211. 

8 54. Vehicles Insured under  Liability Policies. 
The North Carolina Financial Responsibility Act n~alie.: no reclniremcnt that 

upon transfer of title to an insured rel~iele the i n n u x i ~ c ~  should follow the 
vehicle. Cilderzmod 6. Liability Co., 211. 

Where insured requests insurer to substitute anotl~cr rehicle for tlie rehicle 
insured, and insurer in compliance with the rrclue>t endorses the policy and 
issues form FS-1, there is no cnncel!:~iion of the l~olic y but the lmlicg clot,< not 
thereafter cover the original vehic:e, and no l i ab i l~ t r  car1 attnch to insurer 
for ang injuries inflicted in the negligent ol!cration of the origiual T ehicle by 
insured or by another with insured's permidon .  Lc cc~i,on .c I~ldc~ilnl tq  Co , 
672. 

§ 57. Drirers  Insured under  Liability Politics. 

Where the holder of record title to an aatonlol)ile for the c s c l ~ i s i ~  c nie of 
her minor son transfers title to her sister-111-Ian, the car continuing to be used 
exclusivel~ by the son, the son cannot b c ~  11:ltl to 1i.e the car nit11 tho lrer- 
mission of the original owner, and is not cox ere6 by the omnibus clause of the 
policy in which his mother is named tlie inswed. Undc:'zcood v. L i a b i l i t ~  Co., 
211. 

Garage liability policy held not to c0.r-er necligcxnc~ of purchaser to 11-11om 
dealer had endorsed certificate, even thong11 purchaser's mortqagee fails to  
send papers to Department of Motor T'ehicle. I i tdo~l~zi ty Co. z.. Moto~s,  I n c ,  
647. 

9 38. E s c l ~ ~ s i o n  of Liability fo r  I n j w i e s  t o  Spouse. 
The Automobile Financial Responiibility Act cannot hare  the effect of per- 

mitting wife to sne her husband or his estate for tortious injury resulting 
from an accident occurring in a state x~hich does not recognize such cause of 
action, since the exictence of liability insurance cannot create a cause of 
action where none exists otl~erwise. Sl~azo a. Lee, 600. 

§ 00. Notice of Accident to  Insurer  i n  Liability Policy. 
The right of an injured party, after recorers of unsatisfied judgment 

against insnreil, to recoxer asainst insurer in an assigned risk liability policy 
may not be defeated by the failure of insured to notify insurer of the accident 
or failure of inrured to file an accident report n i th  the Department of Motor 
Vehicles a s  required by statute. Lanc v. Ins. Co., 318. 

§ 61. Whether  Liability Policy is i n  Force at Time of Accident - 
Cancellation. 

Where insnrer has giren notice to insured of cancellation of an assigned 
risk policy for nonpayment of premium, specifying the date such cancellation 
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would be effectire, the notice being in strict conformity with G.S. 20-310, a 
passenger injured in an accident while the vehicle was being operated by in- 
sured after the effective (late of the cancel1:ition may not hold insurer liable, 
not~vitlistancling that notice of the cancellation is not given to the Commission- 
er of Xotor Veliicles until after the date of the accident causing the injury. 
ivixon v. Ins. Co., 41. 

The fact that  insurer, after notice to insured of the effective date of can- 
cellation for non papnent of premium, gives to the Comniissioner of Motor 
Vehicles notice of cancellation effective as  of a different date, does not conslti- 
tute a waiver and does not estop insurer from asserting cancellation as  a de- 
fense to an action on the policy. Ibid. 

Wliere cancellation of liability insurance is made by insured, insurer is not 
required to give notice thereof to insured. Z;nderwood v. Liability Co., 2.11. 

The owner of the record title to an autoinobile purchased for the exclusive 
use of her son transferred title to the car to her sister-in-law- Held: Her  
insurer under a n  assigned risk policy issued pursuant to G.S. 20-270.21 had the 
riglit to decline to endorse the policy over to the new record owner of title, 
notwithstanding that the vehicle continued to be for the exclusive use of the 
original owner's minor son, and insurer had the right to cancel the policy 
and advise that  new coverage should be applied for in the name of the 
sister-in-lam Ibid. 

Notice to insured of the cancellation of an assigned risk automobile lia- 
bility policy is not required when the polic'y is cancelled by insured or his 
duly authorized agent, G.S. 20-310, nor does p ro~is ion  in the policy for notice 
if insurer cancels the policy require notice in such instance. Daniels w. Ins. Co., 
660. 

Insured may authorize his agent to cancel a policy of automobile liability 
insurance and may confer such authority on his agent a t  the time a policy 
is issued, and nothing in the Vehicle Financial Responsibility Act, expressly 
or impliedly, forbids the cancellation of such policy by insured through a 
duly authorized agent. Ibid. 

Insured may authorize the company financing the premium to cancel the 
policy for default in payment of an installn~erit. Ibid. 

If insured requests insurer to substitute another vehicle for  the vehicle in- 
sured, the operation of the original vehicle thereafter by insured, or under 
insured's authority, is unlawful, G.S. 20-313, and under the rules of the Com- 
missioner of Insurance in conformity v i t h  statute insurer properly uses 
Form FS-1, and Form FS-4 is not required. Levinson v. Indemnity Co.,  672. 

g 64. Rights  of Injured Party against Insurer.  
Where defendant's counsel brings before the jury the requirement of the 

financial responsibility act, but no issue is raised in the action as  to any 
collusion between the parties in regard to insurance, defendant may not com- 
plain of an instruction to the jury that  whether defendant had or did not 
hare  liability insurance was entirely immaterial and that the jury should 
decide the issues upon the facts in evidence. Trlritntan v. Whitman, 201. 

Injured party may not recover against insurer cancelling policy a t  request 
of insured's agent prior to accicient. Daniel8 7). Ins. Co., 660. 

If insurer fails to give insured 16 days notice in conformity with statute 
of insurer's cancellation of a n  assigned risk policy of automobile liability in- 
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surance, the contract remains in force as  to injured third persons; if insurer 
gives notice in conformity with statute, insurer's obligation ends a t  the time 
fixed, notwithstanding insurer fails to notify the Commissioner of In- 
surance. Levinson ?;. Indemnity Co., 672. 

Where a n  insurance agency agrees to procure and maintain continuous 
liability insurance coTerage with respect to the operation of a n  automobile, 
and breaches the agreement to do so, the administrator of the person killed 
a s  a result of the negligent operation of tlie vehicle, ~ h o  has recovered judg- 
ment against the administrator of the deceased driver and obtained a n  as- 
signment of the cause of action, may maintain a suit against the agency for  
the loss sustained by reason of the brttach of the agreement. U~zderioood 2;. 
Liabilitl] Co., 212. 

Where insurer in a n  assigned risli policy refuses t o  endorse the policy to 
another insured and cancels the policy, the insurer cannot be held liable 
under the policy by a n  injured third person. Ibid. 

§ 63.1. Liability of Insurer  t o  Par ty  Secondarily Liable. 
Where the tort-feasor secondarily liabie is entitled to indeinnily against 

insured, who is primarily liable, the obligation of insured for indemnity 
ordinarily comes n-ithin the coverage of a policy of public liability insurance. 
I?bgram v. Ins. Co., 633. 

The trustee to whom a judgment is assignrd fcr the benefit of one of the 
tort-feasors paying the injured party, may not w e  the insurer in a policy 
of public liability insurance issued to the other tort-feasor unless he alleges 
that his cestui qzte trust is entitled to indemnity 2nd that  the right to in- 
demnity had been determined according t o  the pro~isions of the policy, and 
a complaint failing to set forth snch right of indemnity fails to state a cause 
of action against insurer. Ibid. 

§ 68. Insurable Interest i n  Property. 
A person has an insurable interest in the subject matter insured where he 

has such a relation or connection with, or concern in, such subject matter that 
he will derive pecuniary benefit or advantage from its preservation, or will 
auffer pecuniary loss or damage from its destruction, termination, or injury 
by the happening of the event insured against. Kill9 v. Ins. Co., 432. 

§ 80. Fire Insura l~ce  - Waiver of Coaditioas. 
The knowledge of insurer's agent a t  the time of the application for a policy 

as  to ownership of the property is imputed to the insurer. Eing v. Ins. Co., 432. 

03. Accidental Damages t o  Property, Burglary and Theft  Insurance. 
Under the terms of a policy of insurance indemnifying insured for sums 

in~sured might be obligated to pay for injury to or destruction of property 
caused by accident, the word "accident", when not defined in the policy, must 
be given its usual, ordinary, or popular meaning, and imports an unforeseen, 
unexpected, and undesigned occurrence, and does not exclude an occurrence 
resulting from negligence. Ins. Co. v. Sinzmons, 69. 

Whether n-ater damage from rain seeping under water-proof cover- 
ing placed on roof during re-roofing of building resulted from "accident" 
within coverage of policy held for jury. Ibid. 
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INTOXICATING LIQUOR 

5 2. Beer a n d  Wine Licenses. 
The State Board of Alcoholic Control e x ~ w i s e s  sole discretionary power in 

deteriiiilling the fitness of a applicant for a permit to sell wine, and the places 
11-here wine may be sold, and the State and local taxing authorities in  issuing 
licenses are  relieved of responsibility in regard thereto. Staley I;. Winston- 
Salem, 244. 

Hearing by examiner for State Board of Alcoholic Control satisfies require- 
ments of due process. Sinodis G. Board of AIeoliolic Co?ltrol, 282. 

The holder of a permit to sell malt beverages is entitled to a copy of the 
findings and recommendations of the examiner for the State Alcoholic Control 
Board only upon his request, and in the absence of such request, the State is 
not under duty to serve respondent with sl~cli copy. Ibid. 

The holder of a permit to sell malt beverages is entitled, after a hearing 
by a n  examiner for the Board of charges of violations of law warranting 
a revocation of permit, to request a hearing by the Board, and when he 
does not request such hearing after notice of the date the Board would 
consider the matter, his application for judicial review under G.S. 143-307 
must be dismissed for  failure to exhaust available administrative remedies. 
Ibid. 

Testimony of oficers that a person who hati bought beer from licensee had 
declared he was under 18 years of age is incumpetelit a s  hearsay, and a 
certified copy of a birth certificate without testimony of any person having 
knowledge tliercof that  i t  was the record of the purchaser of the beer is in- 
competent to prove the age of such purchaser, and therefore such evidence 
is insufficient to support findings by the .Ilcoholic Beverage Control Board 
that  the licensee sold beer to a person under 18 years of age or that  he failed 
to give the licensed premises proper superrision, G.S. 18-78.1; G.S. 18-90.1, and 
the Board's order of suspension of license based on such findings is proper- 
ly vacated in the Superior Court. Thomas v. Board of Alcoholic Control, 513. 

JUDGMENTS 

§ 1. Nature and  Requisites of Judgments  in General. 
No valid judgment can be entered disposing of one's property unless he has 

been given notice of the action seeking to accomplish that  purpose and has 
been afforded a n  opportunity to assert his defense. Button v. Davenport, 27. 

Jurisdiction is prerequisite to  a valid judgment. Letterlough v. Atkins, 166. 

§ 19. Void Judgments. 
A void judgment is a nullity and may be attacked a t  any time. Letterlough 

v. Atkins, 166. 

3 29. Conclusiveness of Adjudication - Part ies  Concluded. 
Ordinarily a judgment does not bar the rights of plnintiffs or of the de- 

fendants inter se when there is no hostile or conflicting claim brought in 
issue a s  between the co-parties. Day 1;. Godlci~?, 465. 

§ 38. Plea of Bar, Hearings and  Determination. 

A motion to dismiss on tlie gro~liid of the bar  of a prior judgment, which 
motion alleges the facts constitutillg tlie basis of the estoppel, may be treated 
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as an answer, which is the proper procedure to raise such plea, and the 
parties may consent that the judge find the facts upon the plea prior to trial 
on the merits. Sutton v. Davexport, 27. 

§ 45. Right to  Assign and  Validity of Assignment. 
If a tort-feasor secondarily liable pays the judgment and has i t  cancelled 

of record or has i t  assigned to himself, the judgment is extinguished; but if 
he has the judgment assigned to a trustee, he is subrogated to the rights of 
the judgment creditor, and the trustee may mainrail1 an action for in- 
demnity without joining his cestui que trust. Inyram ?;. Ins. Co., 633. 

J U D I C I A L  SALES 

Prior to confirmation, the purchaser a t  a judicial sale acquires no title or 
rights, and neither the judgment debtor nor the judgment creditor, or those 
clainling under them, may seek to compel him to comply with his bid. Gltcs8 
Co. v. Forbes, 426. 

While caceat cwzptor applies to a judicial sale, the court has the power in 
its equity jurisdiction to protect the purchaser from imposition because of 
fraud or mistake, and may relieve him of his obligation when ends of justice 
so require. Ibid. 

§ 5. Yalidity and  Attack of Sale and  Title of Purchaser. 
A purchaser a t  a judicial sale acquires the property subject to liens having 

priority over the judgment under which the sale is held. Glass Co. v. Forbes, 
426. 

9 2. Special Venires. 
Upon motion to remove a cause for prejudice, the judge may, instead of 

ordering a removal, order that a special venire be summoned from another 
county, and the judges order for a special venire is tantamount to a refusal of 
the motion to remove, and another judge may not thereafter grant the 
motion to remove. S. c. Noore, 300. 

§ 3. Selection, Exninination and  Disqualifications. 
Where a s ~ e c i a l  venire is ordered and counsel for one defendant advises 

that he cannot be present when the jurors for the special venire are  drawn, 
but counsel for the other defendant is present pursuant to a request by the 
court that he represent both of defendants, motion of counsel for the other 
defendant to qunsh on the ground that  neither he nor the defendant repre- 
sented by hinl were present when the jury was drawn is properly denied. S. 
?;. Arnold, 563. 

Objections that the finding of the judge as  to the ration of people of de- 
fendants' race on the trial jury was based up611 the unsworn statement in 
open court of the sheriff, is untenable when it  is made to appear that the jury 
panel was in the courtroom and in view of the court, counsel, and all other 
persons present. Ibtd. 



ANALYTICAL INDEX. 

In  a prosecntion for n capital crime the court has discretionary ~ o m e r  
to allow the State to challenge the jurors for cause on the ground of 
conscientious scrul)lcs ngninst capital punislment. Ibid. 

5 4. Challenges t o  Jury.  
A defendant mag clixllenw the nrrny before pleading to the indictment 

or, after plea, may chxllenqc intliridnal jurors for cause or pereml~torily, but 
after the jury has returned its verdict, he may not challenge the competency 
of the jury to cleter~nine the question of his guilt. S. Q. Rorie, 162. 

LABORERS' AN11 JIATERIALJIE1;'S LIENS 

S 5. Filing of Claim. 
A material furnisher must file his lien within six months xfter the final 

furnishing of the materials, and where the time for filing lien has begun to 
run the material furnisher cannot thereafter extend the time by furnishing 
small additional items not contemplated in the original contract when such 
items are  furnished successirely just prior to the expiration of the time limited 
for the sole purpose of keeping the lien alive. Priddu v. Lumber Co., 633. 

§ 7. Sufficiency of Evidence and  Nonsuit. 
Evidence tending to show that a grocery store was broken into and certain 

articles stolen therefrom, together with evidence that  defendants broke into 
and robbed a filling station, without evidence connecting the two, either as to 
time or glace, is insufficient to be submitted to the jury. S. v. Ilarrmgton, 629. 

LIMITATION 01" ACTIOSS 

§ 3. Statntory Changes i n  Period of Limitation. 
If the action is not barred a t  the time of a statutory repeal of a limitation, 

the bar  of the statute cannot apply, since rules relating to the remedy a re  a t  
all  times subject to legislative control. Ins. Co. 2;. O'Seill, 169. 

g 4. Oomputation of Time. 
In  computing the time in which an act may or must be performed, the b t  

day must be excludetl and the last tlxy include4, and if the last (lay is a 
Sunday or a legal holiday the time is extended to the next secular day, G.IS. 
1-193, regardless of whether the limitation is expressed in months, years, or 
days. Hardbarger v. Dca7, 31. 

Where acceleration clanhe is inr-oked aqninst one maker it  starts the 
statute running :1gL1in'.t the rrhole debt as  to all comalrers. Schoenterprise 
Corp. v. 1~17liiiqlrcrnz, 00. 

Action for damages resulting from dangerous defect in machinery accrues 
a t  tinle of sale xnil not tinle substantial damage occurs, Motor Lines a. Gelzcral 
Motors Corp., 323. 

§ 2. Validity and  Attack. 
The marriage of xn inccn1l)~tcnt is not roid ips0 fflcto, but when declared 

void in a proper proceeding is void ab initio; the test of mental capacity is 
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is the abiLity to understand the special natnrc of the contract and not Bnowl- 
edge of its effect upon inheritance. I v e r y  2;. I c e i y ,  721. 

BIASTER AND SERVAST 

§ 3. Distinction between Employee and  Independent Contractor. 
A person \vlio exercises an independent employment and contracts to do 

certain work according to his own judgment and niethod without being sub- 
ject to control except as  to the result of his work, is a n  independent con- 
tractor; if the employer has the right to control the worker ~ i t h  rcspect to 
the manner and method of doing the work. the worker is an employee regard- 
less of vhethcr the employer exercises the right of control or not. C o o p o  v. 
Publisiri~?g Go., 578. 

The fact that the written contract between the lmrties designates the worker 
as  an independent contractor is not controlling. Ib id .  

Evidence he ld  for jury on question whether person driring truck. while 
engaged in the delivery of newspapers to subscribers, mas a n  emplo~ee  or in- 
dependent contractor of publishing company. Ib id .  

13.1. Comniercial Gribery. 
G.S. 14-333 making it  a misdemeanor to cber, give or promise to an agent 

or en~ploree a gift or gratuity with intent to influence such agent's or em- 
ployee's actions in relation to his superior, and ~naking it a misdemeanor for 
an agent or employee to request or accept such gift or gratuity with an under- 
standing that he should aet in a particular way in relation to his superior's 
business, is constitutional and valid; but the violation of the statute is not 
a nlalicious misdemeanor. 8. 1;. Rrezccr. 533. One defendant may be con- 
victed of an overt act in violation of the statute and acquitted of conspiracy 
to violate the statute, ~vhile other defendnnts are convicted of conspiracy to 
violate the statute. Ib id .  

8 33. Injuries Compensable i n  General. 
TT'hether an accident aribes out of the employment is a mixed question of 

law and fact. Sa?z(l~ 2;. S t a ~ l i l t ~ u ~ c ,  194; BUSS 2;. Vcckl~ i~b/c>g  C o ~ ~ t y ,  226. 
The Worlimen's Colnpensation Act provides for recovery for injuries by ac- 

cident arising out of and in the course of enlployment, irrespective of any 
negligence on the part of the employee, and ~vhile the intentional violation of 
an approred safety rule of which tlie employee bad prior notice warrants re- 
duction cf the aruount uf the a~vard ,  the only complete defense is that the 
accident resulted from the into\rication of the employee or an injury in- 
tentionally self-inflicted. H n i  tlcu r. P r i s o ~ ~  D e p n v t n z o ~ t ,  287. 

The evidence tenrlcd to s h o ~  that clainlant, in the performance of his duty 
to go to a guard tc~uer  outside a high mire fence, elected to climb orer the 
fence rather than go around by the gate, which would require approximately 
2UO yards of travel, and was injured when he jumped from the top of the fence 
to avoid falling therc'froiu. I Ic ld :  The evidence sustnins the award of conipen- 
sation, and the contention that  claimant climbed tlie fence for his own con- 
venience rather than as a part of his duties is untenable, since the mere fact 
that an employee s~ lec ted  the more hazardous route in the performance of his 
duties does not defeat recovery. Ib ld .  



AXBLYTICAL INDEX. 

§ 54. Causal Relation between Eniployment and  Injury i n  General. 
As u ~ e d  in tlie Wcrltnien's Conigensation Act, the words "out of" refer to the 

cause of an acc;Je~it. nhi ie  tlie words "in the conr>e of" i e f ~ r  to tlie time, 
place a:id circumstaiices uiidcr n l ~ i c h  i t  occurred, ant1 in orGer to r ri-e out of 
the emplo~mcnt there innst be some causal relation bet~veen the e~iiplo!meilt 
and the acciileut so that the accident arises fro= a liaznrd incidentnl to tlie 
eml~loymelit to \I-hich the ~vorlii~ien would not hare been eqna!ly esimsed 
apart from the e11il)loymmt. S u ~ t l y  u. Sfacl,l~o~rse, 104. 

Ordinarily when nu employee is off duty tlie relationsl~ip of master and 
servant is auspentleil and therefore there is uo causal re!atioiis!.ip btmvee:i tlie 
emyloynient and an accident which lial~pens during such time. Ibltl .  

The evidence disclosed that  the employet, was temporarily assigned to a 
distant town in another state for emergency ~ ~ o r l i  in repairing power lines, 
with board and room furnished by tlle power company, that the employee and 
members of his crew were dismissed a t  six o'clock in the evening, with no 
duties to perform until six o'clock the following morning, that the employee 
left the n~otel  about nine o'clocli that night on a personal mission to a restau- 
rant  some quarter mile from the motel, and was hit and killed by an automo- 
bile while returning to t l l ~  motel. H e l d :  The eridence supports tile finding 
of the Indnstrial Commission that the injury (lid not arise out of and in the 
course of employment. I b i d .  

The eridence in this case held sufficient to support the finding of the In- 
dustrial Commission that  the death of a traveling salesman occurring a t  
2:40 a.m., after the salesman had left on a trip begun about midnight, did not 
arise out of and in the course of his employnlent, there being no evidence that  
the trip in question had any connection with the eml~logment. Thornton v. 
R i c h a r d s o n  Co., 207. 

Evidence he ld  sufficient to sustain finding that suicide resulted from mental 
disorder caused by accidental injury to  brain. P a i n t e r  v, M e a d  Gorp., 741. 

§ 56. Wilful Act of Einploxee. 
Evidence 7wld sufficient to support finding that suicide resulted from men- 

ta l  condition of employee and not his wilful act. Painter v, M e a d  Gorp., 741. 

§ 60. Injur ies  While o n  tlie Way t o  o r  f rom Work. 
While injuries to an employee while going to and from his work ordinarily 

do not arise out of ant1 in the course of the eml~loyuei~t .  where tlic euyloyer 
provides board and room upon the premises as an incident of the employment, 
an illjury by accident \\hich occurs while the employee is on the premise and 
goinq directly from his rooni to his work ilia7 arise out of and i11 the course 
of the eniplo.niieiit when such injury can fairly be traced to the employment 
as  a contributing prosimate cause. Bass v. Jl e c k l e ~ b u l - g  County, 226. 

Evit1cnc.e lielil to snlq)i~rt fiiidil~gs and coliclusions tlint injury to practical 
nurse while going from her room 011 the l~renlises to her \rorli on the premises 
arose out of and in the course of her employment. I b i d .  

$ 63. Hear t  Disease and Heart  Failure. 
Evidence that plaintiff suffered a coronary occlusion while rolling a heavy 

rolw nct in the course of his einl)loyment. which medical expert testimony 
tlint the t'zcxisc, c!~)i;itl not bv the cnuse of the condition although the attack 
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L I S T E R  ASD SERVANT-Contin ued 

might harp hec~n excelerated or precipitated by the exertion, is  hcld  illsufficient 
to sustain a finding that  thc coronary occlusion and resuiting mjocardinl in- 
fractioii arose ont of and in the course of the eml)loynient. B c l i a m y  z>. 
S t c ~  crloring Co., 327. 

5 67. t"nionnt of Compensation for  Injuries i n  General. 
Compromise settlements of claims under the Workmen's Com1,ensation Act 

are  permitted pro~idcd  they are  submitted to and approved by the Industrial 
Commission. Cazrdzll v. M j g .  Co.. 99. 

Mistake as to coniequences of known injury. as  distinguished from mia- 
take as to extent of injury, is not ground for setting aside compromise settle%- 
ment. I b i d .  

§ 73. Medical and  Hospital Expenses. 
An exception on [lie ground that  the Industrial Commission failed to impost! 

the limitations prehcribed by G.S. 07-28, and G.S. 97-26 in ordering defendant 
to pay all medical and doctors bills which should be submitted to and ap- 
provecl by the Commission presents a moot question; such challenge will lie 
only after bills or parts of bills beyond the limitations prescribed by tlie 
statute have been submitted to and approved by the Commission. B a s s  2;. 

M e c l c l e n b u ~ g  County, 226. 

5 82. Kature and  Extent of Jurisdiction of Industrial Commission in 
General. 

The Industrial Commission is not a court of general jurisdiction but is a n  
administrative board with quasi-judicial functions, and has only that  juris- 
diction conferred by statute, which judisdiction may not be enlarged by 
waiver or extended by act or consent of the parties. L e t t e r l o u g h  v. Atkins, 166. 

While the Industrial Commission may not institute a proceeding ex mero 
nzotu, lf i ts jurisdiction is invoked by the filing of claim or the submission of 
a voluntary settleulerit for its approval, tlie Commission has authority and 
must, as  the first order of business, determine the jurisdictional facts from 
the admissions of the partieq, facts agreed, stipulations noted a t  the hearing, 
or eT idence offered in open court after all  parties have been given opportunity 
to be lieard, and it ma> not find such facts from records, files, midence, or 
data not thus presented. I t z d .  

The parties submitted to the Industrial Commission a voluntary settlement 
for the approla1 of tlie Commission, but the employer insisted a t  every stage 
of the proceeding that he did not have a s  niauy as five emplojees and was 
not subject to the Act. Held:  An award of the Coinmission entered without 
a finding of the juri4ictionnl facts is 1 oid arid must be set aqide, but the 
proceeding should uot be clisniis~ed but should be remanded to the Industrial 
Conllnission for tlie finding of facts deterwinatire of ~vhether it  had juris- 
diction to proceed. I b t d .  

Challenge to the jurisdiction ma7 be made a t  any time, since a judgment 
entered without jur;sdiction is void and may be treated as  a nullity. Ib id .  

§ 01. Findings a n d  Award of Coinmission. 
The failure of the Industrial Commission to find specific facts requested by 

defendant will not be held for prejudicial error when such findings, if made, 
would uot alter the rights of the parties. B a s s  v. J I e c k l e n b u r g  County, 226. 
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5 93. Review of Award i n  t h e  Superior Court. 
The findings of fact by the Industrial Commission are  conclusive on appeal 

when they a re  supported by competent evidence, even though there is evidence 
thnt will support a finding to the contrary. Sandy 2;. Stackho~~se,  194; Patnterr 
v.  Nead Corp., 741. 

5 94. Judgment  of Superior Court  a n d  Appeal t o  Supreme Court. 
The evidence in this case is held to support the findings of the Industrial 

Commission in regard to the time, place, and circumstances under which 
claimant suffered an injury by accident, and to suyport the finding that 
claimant was furnished board and room on the premises as an incident of her 
employment in order that she might be available in emergencies a t  times 
other than her regular working hours. Bass v, Mecklenburg County, 226. 

The review of the judgment of the Superior Court aIfirnling the award 
of the Industrial Commission is limited to matters of law. Ibid. 

§ 96. Costs and  Attorneys' Fees. 

Where the ruling of tlie Industrial Commission awarding compensation is 
affirmed, the Commission's approval of additional fees for claimant's counsel, 
in affirming tlie Hearing Commissioner's findings of fact, conclusions, and 
award, will not be disturbed. Bass 1;. llieclclenburg Conizty, 226. 

$ 6. Construction a n d  Operation i n  General. 
Where a mortgage and the note secured thereby contain references to each 

other the instruments will be construed together and the note may supply the 
maturity date of the mortgage. Frye v. Crool~s, 199. 

5 19. Right  t o  Foreclose a n d  Defenses. 
The fact that the mortgage s~pecifies no date for p a ~ m e n t  does not pre- 

clude foreclosure when the note secured thereby does specify the date, and 
foreclosure after the maturity date of the note cannot be held premature. Frye 
v. Crooks, 199. 

MUNICIPAL CORPORATIONS 

24. R'ature and  Extent  of Municipal Police Power i n  General. 
Local ordinances cannot override statutes applicable to the entire State. 

Staleu v. 1Vi~ston-Salem, 244. 

5 25. Zoning Ordinances a n d  Building Permits.  
Where an applicant for a municipal license to sell wines on the premises is 

operating a business permitted by the municipality's zoning ordinances under 
its provisions relating to pre-existing nonconforming uses, and has complied 
with all of tlie requirements of the Alcoholic Beverage Control laws and the 
regubations of the State Board of Alcoholic Control adopted thereunder, the 
municipality is without power to refuse applicant a license to sell mine in 
connection with its business. Stale!/ v. Winston-Saltnz, 244. 

Where a zoning ordinance permits in the zone in question commercial 
uses incidental to the needs of the local residential neighborhood, including 
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senice station>, an apl~licant is entitlcd as  a matter of right to a permit lo  
operate a car-nash service in the zone. s i ~ c e  cars are  cn~unlonly mashed :rt 
gasoline s e n  ice statioils and the \\hole inclucles all of its parti .  111 r'e Coucl~, 
34.5. 

Zoning ordin:rnces arc  in deroqation of the rights of p r i ~ a t e  ~n-operty and 
should be liberally construed in favor of the property owner. I b ~ d .  

§ 26. Review of Orders of Municipal Zoning Boards. 
Prorisions for review of decision of a municipal board of adjustment deny- 

irig petitioner's claim of right as  a matter of law to continne a nonconforniing 
nie  under the 11ro~ ibions of the municilml zoning ordinance, G.S. 160-178, must 
be equal to that l~rovided by G.S. 143-307 in order to constitute adequate lxo- 
vision for judicial review. Jarrell  u. Board of Adjzcstnze?zt, 476. 

Where the findines of fact of an administrative board in a hearing upon 
a claim of right to use property for certain uses under the zoning ordinance 
of a city are  not based on competent ericlence, the proceeding must be re- 
manded. Zbid. 

§ 1 Acts a n d  Omissions Constituting Negligence i n  General. 
Wliere a person perpetrates a practical joke on another with the intention 

of subjecting the victim to fright, and the circumstances a re  such that  in- 
jurious consequences are reasonably foreseeable to the victim in his naturnl 
attempt to flee, the person perpetrating the joke may be held liable for such 
injurics notwithstandin:: that injury was not intended and notn~itl~standing 
thc absence of hostility. Langford v. Sl~zc, 136. 

Action held for neqligcnce in moving trailer in negligent manner in per- 
formance of contract to mow the trailer. Pee7e v. Hartsell, 680. 

§ 4. Dangerous Substances a n d  Instrumentalities. 
The highest degree of care, commenwrate with its inherent danger, is re- 

quired of persons having 1)osfession and control of dynamite, and it is negli- 
gence to leave a dynamite cap wl-here either a child or unversed adult can 
pick it  up and cauw it to e\plude. Tauloe v. Tel. Go., 'i6G. 

5 9. Primary and Secondary Liability and  Indemnity. 
T h e r e  one of two tort-feasors is liable to the injured party for the active 

negligence of the other solely by rcason of constructive or technical fault 
iml)osctl by l a l ~ .  as  under the doctrine of respondcat superior, the tort-feasor 
whose liability ic; secondar~,  upon payment by him of the injnred party's re- 
corery, is entitled to indemnity aqainst the primary wrongdoer. Ingram %. 

Ins. Co., 632. 

3 10. Last  Clear Chance. 
Where the jury answers the issue of contributory negligence in the nega- 

tive, tlie issue of last ~ 1 ~ n r  chance is elimilintecl from the case. Russ .u. SmltTi, 
210. 

5 16. Contributory Negligence of Minors. 
An eight year old boy is rebuttably presumed incapable of contributory 

negligence. Enilzs v. Dupree, 141. 
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3 20. Pleadings. 
Allegations that  defendant's engineer inspected plaintiff's boiler "in a 

negligent and careless manner" held a mere conclusion and insufficient to raise 
the issue of negligence. Nurtle Apa13ments v. Casuultu Co., 49. 

§ 28. Competency a n d  Relevancy of Evidence. 
Evidence of defendant's injuries in the same accident is incompetent. 

Nanders v. George, 776. 

8 24a. Sufficiency of Evidence of Negligence a n d  Nonsuit i n  General. 
The evidence disclosed that two small boys possessed a box labeled, "Dan- 

ger, African Jlongoose, Live Snake Eater," which box was so contrived that  
a fos  tail  mould be released by a spring when the lid was opened, that  when 
plaintiff, a neighbor, came to visit, the boys induced her near the box and sud- 
denly released tlie fox tail therefrom, causing plaintiff, in attellipting to es- 
cape what she thought was a live animal, to stumble against a brick wall, 
resulting in personal injury. Held: Whether injury to plaintiff was reasonably 
foreseeable under the circumstances is a question for the jury. Langford v. 
Bhu, 136. 

Konsuit on the issue of negligence is proper only when no legitimate infer- 
ence of actionable negligence is permissible from the evidence. Misenheimer 
v. Carter, 204. 

Eridence that defendant's employee, in the performance of defendant's con- 
tract to move plaintiffs' heavy trailer, elected to pull the trailer forward over 
marshy ground where i t  became stuck, that  defendant then ordered his em- 
ployee to unhook the tractor and leave the trailer, but, upon the fenw plain- 
tiff's insistence that he perform the contract, defendant directed that  the 
trailer be pulled sideways through the mud, resulting in damage to the 
trailer, is held sufficient to overrule nonsuit on the  issue of defendant's negli- 
gence, since defendant should have foreseen that  damage to the trailer would 
likely ensue from the method by which he elected to perform the contract. 
Peele v. Hartsell, 680. 

Evidence held insufficient to connect defendant with dynamite cap found 
by minor in trash pile. Tauloe v. Tel Co., 766. 

§ 26. Nonsuit fo r  Contributory Negligence. 
Nonsuit mag not be entered on the ground of contributory negligence of an 

eight-year-old boy. Ennis v. Dupree, 141. 

§ 28. Instructions in Segligence Actions. 
I t  is error for  tlie court to charge the several acts of negligence relied on 

conjunctively. Widcnhoztse v. Yoto. 599. 
The court must charge on each aclt of negligence alleged and presented bg 

the evidence. I b i d .  

§ 32. Contributory Negligence a s  Affecting Culpable Negligence. 
Contributory negligence of the person injured and killed is no defense in a 

prohecution for manslaughter, but is relevant and material solely on the ques- 
tion of whether defenclant's negligence m s  a prosiiuate cnuse of the injury 
and death, and defendant is not esculpnted by contributory negligence if the 
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injury and cleat11 resulted directly and naturally from his culpable negligence. 
S. 1;. H'artl, 330; S .  2;. Faus t ,  433. 

§ 33. Negligence i n  P l a n  of C o n ~ t ~ n c t i o n ,  Maintenance and  Use of Lands 
and  Buildings in  General. 

Where a  isi it or i i  injured as a result of a practical joke, liability for such 
injury is predicated upon the positi\e acts of defendant in perpetrating the 
joke, irrespective of the locale, and therefore the law relating to the con- 
dition and use of prenlises and liability to a licensee or invitee is inapposite. 
L a l z g f o ~ d  0. Ahu, 133. 

§ 37f. Sufficiency of Evidence of Negligent Injury t o  Invitees. 
Evidence that the body of a nine year old boy was taken from waist-deep 

n-ater a t  n public swimming pool, that artificial respirntion produced no 
appreciable amount of 17-ater from the body, that a lifeguard was within less 
than 30 feet from the place the body v a r  found and otlicr bathers were near- 
by. without evidence of any outcry by the boy, Ireld insufficient to orerrule 
nonsuit, the cause of the death being left in conjecture. Justice v. Prescott ,  
781. 

PAREST ASD CHILD 

5 1. The Relationship. 

A child born in  wedlock is presumed legitimate regardless of the length 
of time between the date of the marriage and the date of the child's birth, 
which presumption can be rebutted only by proof that it  was impossible that 
the husband could have been the child's father, and a witness is not competent 
to testify as  to nonaccess when under the circumstances access could well 
have existed without l~no\vledge of the \vitness. S. v. Tcdder,  6-4. 

§ 7. Liability of Paren t  for  Torts of Child. 
A parent is not liable for the torts of the child solely by reason of the 

relationship, but where the parent lmrticiyatcs with the child in the com- 
mission of the tort or fails to eserche control over the child under circum- 
stances from which it is reasonably foreseeable that the child will likely in- 
flict injury, the parent may be liable. L a n y f o r d  u. S111~, 136. 

Evidence held sufficient to show that  parent encouraged or participated in 
practical joke perpetrated by children and rehulting in foreseeable injury to 
victim. I b i d .  

PARTIES 

8 4. Proper  Parties. 
In action by the contractor for the balance alleged to be due on the con- 

tract price. the onner alleged breach of rontract nncl as5erted lie had incurred 
expenses for architectural supervision in completing the contract for nliieh 
the contractor was liable. I I c l d :  Whether the owner was entitled to assert th t~  
architects' fee as  an offset against the contract price noillrl hare to be liti. 
gated in the aetion between the contractor and the owner, and the architects 
were proper, altl~ougb no1 necessary, parties. and therefore no prejudice. re- 
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sulted to the contractor by the discretionary order of the coclrt making the 
architects additional parties. Simon v. Board of Educatiou, 351. 

8 7. Interpleaders. 
Plaintiff may not interplead party whose claim to fund does not arise from 

conlmon source. Simon v. Board of Edrtcatio?z, 351. 

PARTITIOS 

§ 7. Actual Partition. 
On appeal from order of the clerk confirming the report of the commissiouers 

actually partitioning the lands, the judge may confirm the report or he may 
racate it  and enter appropriate interlocutory orders, but he may not adjudge 
a partition different from that made by the commissioners. Allen v. Allen, 
305. 

PARTNERSHIP 

8 1. Nature, Requisites and Distinctions. 
Where husband and wife are  co-owners of an automobile and the wife 

drives the vehicle to and from her work, the husband not being present, the 
faot that the wife transports passengers who share the expenses of the trans- 
portation does not constitute the wife a carrier for hire, nor does i t  establish 
a partnership or joint enterprise by the husband and wife in  the absence of 
evidence that the money the wife received from the passengem was placed 
in their joint account. Rushir~g v. Polk, 256. 

PERJURY 

8 5. SufRciency of Evidence and Nonsuit. 
Where the indictment charges defendant with having falsely sworn that he 

did not buy whislrey from named persons, but the State's eridence is to the 
effect that defendant testified a t  that trial that  he did not buy whiskey in a 
specified house, there is a fatal  variance between the indictment and proof 
and nonsuit should be allowed, notwithstanding evidence of defendant's false 
swearing in other particulars not set forth in the indictment. S ,  u. Kiaiah, 62. 

PHYSICIANS AND SURGEOSS 

§ 4. Licensing and Regulation of Opticians and Oculists. 
h dispensing optician, G.S. 90-233, does not engage in the unlawful praotice 

of optometry, G.S. 90-114, in using a keratonieter in measuring the curvature 
of the cornea and in fabricating, fitting, and inserting contact lenses onto the 
eyes of a patient so long as  the refraction of the lenses is controlled by the 
prescription of an esaminiug physician or oculist and the optician requires 
the patient to return to the examining physician or oculist for verification. 
High v. Ridgewall's Opticio?!~, 626. 

8 8. Creation of Relationship and Reciprocal Duties in General. 
Where a physician regularly treats a chronically ill person for a period of 

years, a confidential relation is established which raises a presumption that 
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financial dealings between the physician and patient a re  tainted with fraud. 
Hewitt v. Bullard, 347. 

PLEADINGS 

8 2. Statement of Cause of Action i n  General. 
Plaintiff has the burden of stating the facts constituting his cause of action, 

which he may do either upon actual knowledge or upon information and be- 
lief, but plaintiff may not alleged that he does not have sufficient information 
to form a belief concerning certain facts, and then allege such facts upon in- 
formation and belief, since the averments nullify each other, G.S. 1-146. 
Myrtle Apartments v. Casualty Go., 49. 

Plaintiff' must allege the facts constituting the basis of his cause of action, 
and allegations amounting to mere conclusions must be ignored. Ibid. 

The complaint should state the utimate facts constituting the cause of 
action but not the evidence to prove them. Rusl~ing v. Polk, 256. 

The complaint must allege the ultimate and issuable facts and not merely 
the legal conclusions of the pleader; thus, allegations that defendants com- 
mitted a trespass and assaulted plaintiff are  insufficient. Gillespie v, Service 
Stores, 487. 

8 4. Prayer  fo r  Relief. 
The relief is determined by the facts alleged and not the prayer for relief. 

Chappel v. Winslow, 617; Peele v. Hartsell, 680. 

8 10. Office and  Necessity for  Reply. 
A reply is solely a defensive pleading and its allegations cannot be held to 

aid the complaint. Howell v. Smith, 150. 

8 la. Office a n d  Effect of Demurrer. 
A demurrer does not admit the pleader's conclusions of law. Gillespie v. 

Service Stores, 487. 

8 19. Demurrer  fo r  Fai lure of Pleading t o  State  Cause of Action o r  
Defense. 

Upon sostaining a demurrer for failure of the complaint to allege sufficient 
facts to constitute a cause of action, the action should not be dismissed since 
plaintiff must be given opportunity to amend. Myrtle Apartments v. Causalty 
Co., 49 ; Ingram v. Ins. Co., 632. 

8 24. Motions t o  b e  Allowed t o  Amend. 
Motion to amend after the beginning of trial is addressed to the discretion 

of the trial court and is not appealable. Chappel v. Wirzslow, 617. 

8 28. Variance between Allegations a n d  Proof. 
Plaintiff's recovery must be based on the cause of action alleged in the 

complaint unaffected by allegations of the reply, since a reply is solely a de- 
fensive pleading. Howell v. Smith, 160. 

Plaintiff must recover, if a t  all, in accordance with the allegations of the 
complaint, and plaintiff's proof must correspond substantially thereto. Mont- 
gomery v. Tel Co., 172 ; Underwood v. Liability Co., 211 ; Queen v. Jarret t ,  405. 
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§ 30. Motions fo r  Jud-gment on  Pleadings. 
Judgment on the pleadings is proper only when the pleading of the opposite 

party is so fatally deficient as  to present no material issue of fact. Ins. Co. v. 
Simmons, 69. 

Plaintiffs' motion for judgment on the pleadings is in effect a dmurrer to 
the answer and admits for the purpose of the motion the truth of all facts 
well pleaded in the answer and the untruth of plaintiffs' allegations so f a r  a s  
they a re  controverted in the answer. Bale v. Johnson, 749. 

On plaintiffs' motion for  judgment on the pleadings, defendant's answer 
will be liberally construed and the motion denied if the facts alleged in the 
answer constitute a defense or if the answer is good in any respect or to any 
extent. Ibid. 

In  passing upon plaintiffs' motion for judgment on the pleading, an exhibit 
attaehed to the answer and made a part  thereof is to be considered. Ibid. 

PRINCIPAL AND AGENT 

3 4. Proof of Agency. 
Evidence that  person represented and acted as  agent for period of years 

to alleged principal's knowledge and th:tt principal ratified his a d s  held 
sufficient for jury on the issue. Reverie Lingerie v. McCain, 353. 

PROCESS 

7. Personal  Services on Nonresident Individuals in th i s  State. 
Persons in this State sequent to estradition or waiver thereof may noit be 

served with civil process, but person voluntarily entering the S~tate for trial 
may be served. Reverie Lingerie v. McCain, 353. 

8 9. Service by Publication. 
Service by publication upon "any and all  unknown heirs" of a deceased 

widow and all other persons having any interest in her estate, held insufficient 
to give the court jurisdiction of persons claiming as  heirs of the deceased 
husband of the widow. Swtton v. Davenport, 27. 

13. Service on  Poregin Corporation or  Association by Service on  Secre- 
t a ry  of State. 

Evidence held sufficient to show tha t  labor union was doing business in this 
State for purpose of service on Secretary of State. Reverie Lingerie v. McCain, 
353. 

QUASI - CONTRACTS 

§ 1. Elements  a n d  Essentials of Righ t  of Action. 
If the purchaser uses any part  of goods delivered under an express eon- 

tract, he is liable for the reasonable value of the goods used notwithstanding 
that the goods failed to meet the specifications set out in the contract. Yates 
v. Bod11 Co., 16. 

Where personal services a re  rendered by one party to another without 
a n  express contract to pay for  such services, the law implies a promise to 
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pay fair compensation therefor unless the serrices a re  rendered gratuitously 
or in discharge of some obligation, and failure to establish the express con- 
tract alleged does not defeat recovery on a n  implied promise to pay. Cline v. 
Cline, 295.But where there can be no recovery on an implied agreement, non- 
suit is proper upon failure of the express agreement. Noland v. Brown, 778. 

8 2. Actions on Implied Contract. 
Allegations of delivery of goods under an express contract of a stipulated 

reasonable value support recovery on an express and on an implied contract 
but liability on the two theories should be submitted under separate issues. 
Yates v. Body Co., 16. 

RAILROADS 

§ 8. Crossing Accidents - Injuries t o  Drivers. 
Plaintiff's evidence tending to show that  he drove his tandem, 10-wheel 

truck into the side of defendant's diesel engine a t  a railroad crossing. without 
stopping before entering upon the track, is held to disclose contributory negli- 
gence barring recovery as  a matter of law, notwithstanding evidence of de- 
fendant's negligence in failing to g i ~ e  warning of the train's approach by bell 
or whistle, since plaintiff was not justified under the circumstances in re- 
lying solely upon the absence of signal by bell or whistle. Jenkins v. R.R., 58. 

Ekidence held to show that sole proximate cause of crossing accident was 
negligence of driver of car. Otcens v. R.R., 92. 

8 6. Crossing Accidents - In jury  t o  Passengers. 
Evidence held to show that sole proximate cause of crossing accident was 

negligence of driver of car and railroad was not liable to passenger in car. 
Owens v. R.R., 92. 

1 Damages t o  Property Along Right  of Way by Collision. 
Evidence held sufficient on issue of negligence of railroad company in drir- 

ing locomotive into overhead ramp. Safie Brothers Co. v. R.R., 471. 

RAPE 

§ 14. Competency a n d  Relevancy of Evidence. 
Whether the solicitor should be permitted to ask leading questions. par- 

ticularly of a prosecutrix of tender years in a trial of a defendant charged 
with rape, carnal abuse, and other cases involving inquiry into delicate sub- 
jects of a sexual nature, rests in the sound discretion of the trial court, and 
since the trial court, from his observation of the witness and knowledge of 
the circumstances of the particular case, is in a better position to decide the 
course of conduct necessary to establish the truth and yet safeguard the rights 
of defendant. the exercise of his discretion will not be disturbed in absence 
of manifest abuse. S. v. Pearson, 188. 

I n  a prosecution for assualt with intent to commit rape, evidence that de- 
fendant comnlitted a like offense approximately two years prior to the 
offense charged is incompetent and its admission is prejudicial error, there 
being no connection between the two offenses. 8. v. Gammons, 522. 



870 ANALYTICAL INDEX. [258 

RECEIVERS 

§ 3. Title to  and  Colitrol of ,property. 
Where a factor contends that prior to the receivership i t  had paid full 

consideration for all accounts assigned to it by the account creditor prior to 
insolvency and that actual notice of the assignment was given to the account 
debtors on the face of the original invoices, G.S. 44-S0(2),  the receiver's report 
should find the facts with regard to the factor's contentions in order to de- 
termine the factor's right to proceeds of the accounts receivable free from the 
costs of the receivership and the claims of other creditors, and when the re- 
ceirer has made no findings in respect thereto the cause must be remanded. 
King v. Premo & Kitzg, Inc., 701. 

§ 12. Priorities and  Payment. 
Where the insolvent is indebted to creditors on interest-bearing obli- 

gations secured by a lien on specific chattels, and the chattels are sold for a 
sum in exccss of the principal of the debt secured, the creditor is entitled, 
a s  f a r  a s  his security sufficies, to interest to the time of the order of dis- 
bursement, and not merely to the date of the appointment of the receiver. 
Ki?zg v. Premo & King, Inc., 701. 

R.IS. 3466, 31 U.S.C.A. 191, does not create a lien upon the debtor's property 
in favor of the United States but merely gives it  the right to priority of pay- 
ment, which attache6 upon the appointment of a voluntary or involuntary 
receiver or assignment by the debtor for the benefit of creditors, and the 
etatute does not give the Government priority over liens against specific 
property of the debtor created prior to insolvency and prior to the filing of any 
notice by the collector, 2G C.S.C.A. 6323. Furniture Co. 1;. Hermai~,  731. 

Where the receiver sells property subject to the lien of a deed of trust exe- 
cuted by the debtor prior to insolvency, municipal and county ad culorenz 
taxes then constituting a line against the property a re  properly given priority 
of payment out of the proceeds of the sale, G.S. 105-376, and then the balance 
due on the deed of trust should be paid prior to the payment of Federal taxes, 
R.S. 3466, 31 U.S.C.A. 191, and the contention of the United States that al- 
though the lien of the deed of trust was prior to its claim, its claim should 
have priority over the county and municipal taxes, is  untenable. Ibid. 

5 13. Costs of Receivership and  Fees. 
The allowance by the lower court of fees to the attorney for the receiver 

is  prima facie correct, and the Supreme Court mill not alter or modify the 
same unless the allowance is based on wrongful principle or is clearly inade- 
quate or excessive. King v. Premo & King, Inc., 701. 

A receiver is not entitled to fire per cent upon receipts and disbursements but 
is entitled to a reasonabe compensation not to exceed five per cent. Ibid. 

An amount allowed as  fees to an attorney for a receiver map not be en- 
larged to cover compensation for  ministerial functions required to be per- 
formed by the receiver in contacting purchasers, showing property for sale, 
accounting and boolreeping, etc., but Such allo~vance must be based upon 
services requiring special legal skill performed by the attorney. I b i d .  

I n  consideration of the moderate amounts derived from the liquidation of 
the assets of the insolvent, the inadequacy of the assets to paF even secured 
creditors in full, and the absence of indication of any litigation or dispute in 
the collection of the assets, or the amount of professional time necessarily re- 
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quired for the services of the receirer's counsel, the allowance by the Su- 
perior Cou1.t uf counsel fee< to the receiver's attorncy in this case i s  held 
exce~kire and i i  reduced by order of tlie Supreme Court. Ib~ t l .  

Where the receiver sells the insolvent's real property ~ r h i c h  is subject 
to a deed of trust, it is error for the leceirer to charge the ccstuz only with 
the coslt of selling the real property and the amount neces..ary to pa! t ac  
liens against the lancl, but the costs of sale and the t a s  liens should be in- 
cluded in the co-t of administration and then the pro ?a tu  share of the ad- 
ministrative expenses should be eharged againit the cesti~i, and order of the 
loner court apllrorlng the receiver's disproportionate charge of adininistratire 
expenses will be re\ersed on appeal of another creditor even though the 
order will inure ~ ~ r o  totlto to the benefit of creditors n h o  did not appeal. I b i d .  

SALES 

5 6. Implied Warranties. 
Tliere is a n  implied ~varranty that feed sold for laying hens is  reasonably 

fit for tlle use contemplated by both the purchaser and seller. Seed Go, v. 
Jf anta, 571. 

STATE 

5 5a. Nature and Construction of Tort  Claims Act in General. 
The pendency of a claim under the Tort Claims Bot is not ground for 

abatement of an action later instituted by the injured party against the State 
enzployee in his indiridnal capacity to recover for the injuries resulting froni 
the same act of negligence. Wirth 2;. Braccy, 603. 

STATUTES 

§ 5. General Rules of Construction. 
As a general rule, statntea ~n pari matcria a re  to be construed together anti 

harmonize, if poslble, so a5 to g i ~ e  eflect to each as a part of a harmonious 
body of legislation. Hu~dburr /er  2;. Deal, 31. 

G.S. 105 - lMlH(37 )  which, in providing exemptions from sales and use tax, 
uses the word "or" bet\\etln its specifications of wrapping paper, containers, 
and like articles exeinl)t from tlle t a s  and its limitation on exenil~tions "wherl 
such articles constitute a part of the sale of tangible personal property and 
are  delivered with it to Chc l)l~rchaser" is ambiguous and therefore subject to 
judicial a)nstruc.tion, iince tlie wo:d "or" is popularly used in the seuse of 
"and" and may be so con+trued when necessary to give effect to tlie Legis- 
lative intent. Salc ?j. john so^. 749. 

Where a statute is ambignous its legislative history may be considered in 
connection with thc object, purpose, and language of the statute in order to 
a r r i ~  e a t  its true meaning. Ibld. 

# 6. Necessity fo r  Vote. 
The condeinnation of land hy  a housing authority for a housing project 

is for a public purpose. Whether it  is for a necessary purpose, puaere? Re- 
deuelopme)?t C o n m .  v. Hagins, 220. 
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§ 19 Exemption of Property a n d  Transactions from Taxation in General. 
The power to tax and to exempt from taxation is a n  essential attribute of 

sovereignty, and as a general rule exemption from taxation is never pre- 
sumed and statutes providing exemptions are to be strictly construed. Sale V. 

Johnson, 749. 

23. Construction of Taxing Statutes  i n  General. 
Regulations of the Commissioner of Revenue interpreting a tax statute will 

be held prima facie correct, and although not controlling on the courts, will 
be given due and careful consideration. Sale v. Johnson, 749. 

25. Listing, Levy a n d  Assessment of Property f o r  Ad Valorum Taxes. 
Board of Assesslment properly uses property's fair  earning capacity and 

not return under long term lease as  factor in fixing tax ralue. Pine Raleigh 
Covp., In re, 398. 

§ 29. Sales a n d  Use Taxes. 
G.S. 105-164.13(37) which, in providing exemptions from sales and use tax,  

specifies wrapping paper, containers, coops, etc., when used for packaging or  
delivering tangible personal property "or" when such articles constitute a part 
of the sale and a re  delivered to the customer, is held to exempt the enumerated 
articles from taxation only when such articles constitute a part of the sale 
and are  delivered to the customer, the word "or" being construed "and" to 
effect Legislatire intent as  ascertained from a consideration of the history of 
the enactment, the presumption against exemption from taxation, the rule of 
strict construction of statutory exemptions, and the administrative regulations 
of the Department of Revenue. Sale v. Johnson, 749. 

TELEPHONE COMPANIES 

§ 4. Negligent In jury  to Customers. 
Where plaintiff's allegations are  to the effect that she was injured while 

talking on the telephone by electricity from a bolt of lightning traveling 
over telephone wires, and tha t  the injury occurred because of defendant tele- 
phone company's negligence in improperly installing the telephone equipment, 
but plaintiff introduces no competent evidence of any electrical storm or any 
lightning anywhere or any lightning being inducted orer the telephone wires, 
nonsuit is proper. Mo?ztgomery v. Tel. Co., 172. 

TIME 

I n  computing the time in which a n  act may or must be performed, the first 
day must be excluded and the last day included, and if the last day is a Sun- 
day or a legal holiday the time is extended to the nest  secular day, G.S. 1-193, 
regardless of whether the limitation i s  expressed in months, years, or days. 
Havdbargcr G. Deal, 31. 

TORTS 

g 1. Nature and  Elements of Tort. 
The fact that no injury was intended and that there was a n  absence 

of hostility does not affect liability for the injury if i t  results from negligent 
default. Langford v. Shu, 135. 



N.C.] AKALYTICAL INDEX. 873 

A person injured by the negligence of joint tort-feasors has a single and 
indivisible cause of action for a11 resulting daluages, \vhicl~ action he may 
bring against any one or more of the tort-feasors or all  of them together. 
Simpson v.  Plyler, 390. 

9 2. Joint Torts. 
Joint tort-feasors a re  persons who act together in committing a wrong, or 

persons who, independently and without concert of action or unity of purpose, 
commit separate acts which concur as  to time and place and unite in prosi- 
mately causing injury. Sinzpson v. Plyler, 300. 

9 6. Judgments against Tort Feasors, Payment and Subrogation. 
Where one of two tort-feasors is liable to the injured party for the active 

negligence of the other solely by reason of constructive or technical fault im- 
posed by lam, as  under the doctrine of rcspondcc~t superior, the tort-feasor 
whose liability is secondary, upon payment by him of the injured party's re- 
covery, is entitled to indemnity against the primary n~rongdoer. Ingram v. 
Ins. Co., 633. 

Where the verdict fixes liability of the original defendant and exculpates 
the additional defendant, joined for contribution, the original defendant map 
pay the judgment in favor of plaintiff and, without appealing tl~erefrom, ap- 
peal from the judgment denying it  the right to contribution. Pearsall v. Pozcer 
Co., 639. 

5 7. Release from Liability and Covenants not to Sue. 
A release executed by the injured party for a rauable consideration is a 

complete defense to a n  action by the injured party to recover damages for the 
injury, and the burden is upon the injured party, if he seelis to set the re- 
lease aside for fraud, mistake, or other vitiating element, to prove the matters 
in avoidance. Cazrdlll v. Mfg. Co., 99. 

A release from liability for personal injury may be set aside for mutual 
mistake based upon error in diagnosis, since such mistake relates to mistake 
of existing fact as to the extent of a known injury, but a release may not 11e 
set aside for mistalie in prognosis, since such mistalie relates to error in 
judgment or opinion as to the future course or consequences of a known 
injury, and is not a mistake of existing fact. I b ~ d .  

Consent judgment terminating action against one joint tort-feasor is a re- 
lease discharging other tort-feasor. Simpson v.  P l ~ l t y ,  390. 

TRESPASS 

5 5. Pleadings and Parties. 
The complaint must allege the facts constituting a trespass in lam, and 

mere allegation that  defendant com~nitted a trespass is insufficient. Gillespic 
v. Service Stores, 487. A11 parties sought to be held liable for a trespass aris- 
ing out of a single transaction mar  be joined in a single action. Ibid. 

TRESPASS TO TRY TITLE 

3 2. Presumptions and Burden of Proof. 
Defendant's denial of plaintiE's allegations of title and trespass places the 

burden on plaiutift' to establish each of these allegations. Bowers v. Mitchell, 
80; Day v. Godwin, 463. 
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T R E S P A S S  T O  TET 171'rLE-Co~tti~~tccd. 

§ 4. Sufficiency of Evidence and Nonsuit. 
I n  plaintiff's action for trespass to try title, nonsuit cannot be allowed if 

plaintiff's eridence is sufficiellt to establish prima fcccie his title and defend- 
ant's trespass as  to any ~ n r t  of the land claimed, but nonsuit is proper if 
plaintiff fails to estnblish title to any l~ortion of the tract. Bozcetx 2;. Xi tc l~e l l ,  
80. 

Where plaintiff's claim of title to two tracts of land by adverse possesion 
under color is based upon deeds esecuted to him by his brother and his sister, 
conveying land fornierly owned by his father, the deeds being esecuted less 
than seven years prior to the institution of the action, and plaintiff'& evidence 
shows that his father died testate, presumabl~ disposing of all  his property, 
but plaintiff fails to introduce his father's will in  evidence, there is a hiatus 
in  plaintiff's chain of title, and plaintiff's evidence fails to  show possession 
under color for the requisite time. Ibid. 

It is not sufficient for plaintiff, in a n  action for trespass in which title to a 
specific area is in dispute, to introduce evidence of good paper title, bmt he 
must show also that the area claimed is embraced within the descriptions in 
his instruments. Paper Co. v. Jacotis, 439. 

A jury may not be allowed to locate a boundary upon mere hypothetical 
evidence. Dau v.  Godwin, 465. 

In a n  action involving title to land plaintiff must fit the descriptions in his 
chain of title to the land claimed, and show that  the land is embraced within 
the descriptions, and in the absence of competent evidence on this aspect non- 
suit is properly entered. Ibid. 

§ 5. Instructions, Issues a n d  Verdict. 
Where plaintiff introduces some evidence that  the disputed area was em- 

braced within the description in the instruments constituting his chain of 
title, the question is properly submitted to the jury, and the jury's negative 
answer to the issue is conclusive in the absence of error of law. Paper Co. v. 
Jacobs, 439. 

Where plaintiff claims under good paper title and also that  it  had obtained 
title by adverse possession, instructions that plaintiff had shown a good paper 
title, and further that  plaintiff's instruments constituted color of title, with a 
correct definition of color of title, are  not erroneous as  inferring that plain- 
tiff's instruments n'ere in  fact defectire, since if the descriptions in plaintiff's 
instruments do not embrace the area in dispute, as  to such area they could 
be only color of title. Ibid. 

TRIAL 

§ IG. Withdrawal of Evidence. 
When the trial court wi:lidraws incompetent eridence theretofore admitted 

and ins~tructs t h t ~  jury not to consider it, error in its admission is ordinarily 
cured. S) t l i t l~  c. PerdrccZ. 686. 

§ 18. Province of Court and  Jury in  General. 
Issues of la\r uiay be tried by the judge, but is-ues of fact must be tried by 

a jury unless trial by jury i' \rnirecl. I t l s .  C'o, u. Simmo?ls, 00. 
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21. Consideration of Evidence on Motion to Nonsuit. 
On motion t o  nonsuit, plaintiffs' eridence is to be talien a s  t rue  and  a l l  

t he  evidence considered in the l ight most favorable to plaintiffs, giving them 
the  benefit of every fac t  and infprence of fac t  pertaining to  the  issues which 
may  be  reasonable deduced f rom the  evidence. Peele v.  Hartscl7, GSO. 

Whether  t he  erldcnce of t he  other dcfendant or plaintiff's e\ ldence intro- 
duced a f t e r  plaint~ff had rested her  case against  the  first defendant should 
be considered in  l )ass~n;  on the  first defendant 's  motion to nonsuit, quaere?  
Queen v.  Ja r r e t t ,  403. 

On motion to nonsuit. defendant's evidence may be eonsitlered only if i t  
tends to espla in  lLlintiifs' evitlence and  is  not in conflict ~v i t l i  it.Tau7oe v. 
Tel Co., 7G6. 

§ 22. Sufficiency of Evidence to Overrule Nonsuit in General. 
E ~ i d e n c e  which raises no more than a possibility or conjecture of t he  fact 

i n  issue is  insnfficient to  be submitted to the  jury, but if a n  affirmative finding 
is  a more reasonable probability on tlie evitlence, motion to nonsuit  should 
be denied. Tayloe v. Tel .  Co., 766. 

9 26. Nonsuit for Variance. 
Nonsuit will not be  allowed fo r  a variance which is  not mater ia l  and  which 

does not contain a n  element of siirprise to the  adverse par ty ,  the  pleadings 
being liberally construed. Chappel 2; .TT'inslo/r, Gli .  

Nonsuit is  properly entered when there  is  a mater ia l  variance between the  
allegation and l~roof .  Soland v.  Brozrn, 778. 

§ 32. Form and Sufficiency of Instructions in General. 
One of t he  niost important Imposes  of the charge is the  elimination of 

irrelevant mat ters  and causes of action o r  allegations a s  to which no evidence 
has  been offered, and  thereby to let t he  jury understand and  appreciate t he  
precise facts t h a t  a r e  material  and deterininntire. Suyy 1;. B n l i e ~ ,  333. 

5 33. Instructions - Statement of Evideiice and Application of Law 
Thereto. 

I t  is e r ror  for  t he  court  to f a i l  to apply the law to  t he  various aspects of 
t he  case ljresented hy the  evidence.I'cctes u .  Body Co., 1 6 ;  Seed Co. v. X a m ,  
771. 

E v ~ n  though the  lmrties v a i v e  a reca1)itulntion of t he  erirlence. t h e  court is 
required by s ta tu te  to g i r e  a bunlmar;r of the  eT idence sufficient to bring into 
focus tlie controlling legal principles a n d  to apply the  law to  t he  evidence, a n d  
a n  instruction ~ r h i c h  leares t he  alylication of the  law to the  eviclence (In- 
tirely to t he  jury docs not meet t he  requirements of t h e  s ta tn te .  A'rr!/y v. 
Baker,  333. 

I t  is  e r ror  for the  court  to instruct  the  jury upon a principle of law even 
though alleged in the  pleading, wlien there is no evidence presenting the  
matter.  Ibid;  ClioppcTI I;. Dearl,  412. 

Where  t h r  inutruction of the  court  on n mater ia l  aspect of t he  case is in- 
complete and  unclear, i t  is in-ejutlicial e r ror  fo r  the  court  to r e fuw to give 
fu r the r  instructions ul)on tlie point in reslmnse to interrogation of a juror, 
even though the  juror 's  question is not clearly phrased, it being the  duty 
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of the court to apply the lam to the evidence on a material aspect even in the 
absence of a special request. Pearsall 2;. Power Co., 630. 

9 37. Instructions - Statement of Contentions. 
The Court is not required to state the contentions of the parties a t  all. 

I n  re Will of ST7ilson, 310. 

9 40. F o r m  a n d  Sufficiency of Issues. 
If the pleading and evidence raise several issues, the submission of the 

single issue as  to the amount, if any, plaintiff is entitled to recover, is not 
good practice. Yates v. Body Co., 16. 

8 42. F o r m  and  Sufficiency of Verdict. 
A verdict will be interpreted with reference to the pleadings, the evidence, 

and the judge's charge. Widenhouse v. Yozo, 599. 

9 54.1. Effect of Order of Mistrial o r  Order Setting Aside t h e  Verdict. 
An order of the court setting the verdict aside and ordering a new trial 

vacates all rulings made during the course of the trial, and therefore a ruling 
made during the course of the trial cannot preclude another Superior Court 
judge from thereafter making a contrary ruling in regard to the matter. 
Sinzpson 2;. Pl2/ler, 390. 

TRUSTS 

8 3. Merger of Legal a n d  Equitable Titles. 
Where property is left in trust for the purpose of providing for the support 

of the beneficiaries, the trust is a n  active trust and the legal and equitable 
titles do not merge. Poindexter v. Trust Co., 371. 

VENDOR AND PURCHASER 

9 2. Duration of Option a n d  Time of Performance o r  Tender. 
As a general rule time is of the essence of a n  option to purchase, and ac- 

ceptance and tender must be made within the time fixed for the exercise of 
the right. Trust Co. v. Medford, 146. 

Provision for extension of time for investigation of title held to apply only 
if purchaser within the life of the option obligated himself to buy. Ibid. 

VENUE 

9 8. Removal fo r  Convenience of Part ies  and  Witnesses, o r  Prejudice. 
The judge has the discretionary power to remove to another county for 

prejudice only if the judge is satisfied, after hearing all the testimony offered 
by bath sides by affidavit, that  the ends of justice so require; instead of re- 
moving the cause the court may order a special venire from another county. 
S. v. Moore,  300. 

WATERS AR'D WATE:R COURSES 

5 1. Surface Waters. 
Where the evidence discloses that the area was constantly subject to drain- 

age problems, that defendants were cutting ditches to divert surface waters 
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WATER AND WBTER COURSES-+Continued, 

on their lands into a canal flowing by the lands of lower proprietors, and that  
such additional waters would cause a n  overfiow of such ditch in each re- 
curring heavy rain, rendering plaintiffs' plumbing facilities useless and creat- 
ing n hazard to health, defendants may be restrained f rom opening' such 
ditches, even prior to the occurrence of actual injury, injunction being a pre- 
ventive remedy. Chappel v. ll'inslozo, 617. 

WILLS 

8 4. Holographic Wills. 
The fact that  person "finding" will knew of its location prior to testatrix's 

death is immaterial. In  re  TTill ofi Wilson, 310. 

9 7. Revocation of Wills. 
Where husband and wife own land by the entireties, but mistakenly believe 

that  they own the land in question as tenants in common, and execute a joint 
will under which the husband devises a life estate in one-half of the land to 
the wife with remainder to a college, and the wife devises a life esltate in one- 
half of the land to the husband with remainder to certain of her kin, and the 
husband thereafter dies, held, the wife obtains title to the entire land as  sur- 
vivor and mag revoke or change her devise of the property, since the recipro- 
cal provisions with regard to a life estate do not amount to a contractual 
agreement precluding revocation. 1T7alston v. College, 130. 

The word "divorce" is used in G.S. 31-5.4 in its general and comprehenslive 
sense, and the statute effects a revocation of all provisions of a will in favor 
of testator's spouse upon the dissolution of the marriage either by absolute 
divorce or by annulment. I ~ e r y  v. Ivery, 721. 

§ 8. Probate in Common Form. 
It is not required that  the husband's probated will leaving his property to his 
wife be first set aside in a caveat proceeding in order for the husband's next 
of kin to maintain a n  action to have the marriage declared void for mental in- 
c a p a c i t ~  of the husband to contract the marriage, since the provisions of the 
will in favor of tlhe wife are  revoked by statute if the marriage is annuled. 
Ivery v. Ivery, 721. 

§ 27. General Rules of Construction. 
The rule of contexual construction to effect intent of testator applies to its 

provisions appointing an executor. Yount V. Yount, 236. 
The intent of testatrix is her will and must be carried out unless some rule 

of law forbids it. Poindexter v. Trust Co., 371; Trust Co. v. Bryant, 482. 
Where there is a latent ambiguity a s  to the object of a devise or bequest, a 

former will is admissible as  hearing upon the intention of testatrix. Poin- 
dexter v. Trust Co., 371. 

The presumption that technical words a re  used in their technical sense does 
not obtain over testatrix's intent as  gathered from the entire instrument and 
the attendant circumstances. Ibid. 

Where a provision of a will is  susceptible to two construetions, one of 
which would be calid and operative and the other invalid, the former must be 
preferred. Ibid. 
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The presumption thnt a testator Aid not intend to die intestate will be 
employed as  an aid in ascertaining his intent. I b i d .  

Expressions in a mill must be considered with a view to the context and the 
circumstances of their use. Ibid. 

Where there is a n  irreconcilable conflict between two clauses of a will, the 
second clause ordinarily prevails over the first. I b i d .  

The rule that a will spenlrs as  of the time of testator's death relates to the 
subject matter of disposition only, and the persons who a re  to take under the 
will are  to be determined in accordance with the intent of testator a s  as- 
certained from the Irunguage of the instrument considered in the light of the 
contlitions and circumstances existing a t  the time the will was made. Thonzas 
2;. Tlionlas, 690. 

§ 28. Construct,ion of Codicils. 
The will and the codicil thereto must be construed together as  a single 

instrument taliing effect a t  the time of testator's death, and a s  a general 
rule ~~rovisions of the codicil will not be construed to revoke provisions of the 
mill relating to the same subject matter unless they are  so inconsistent as  
to exclude any legitimate inference other than that testator had changed his 
intention, construing both instruments as  a whole to ascertain such intent. 
Pount v. To~c~rt ,  236. 

8 30. Translnittible Estate. 
A vested estate is transmittible, a contingent estate is not. Poindexter u. 

Trust  Co., 371. 

33. Fees, Life Estates and  Remainder2s. 
The will tlesignntrcl the honle plnce together with all equipment and furnish- 

ings to testator's danghter "providing that  my ~vi fe  * * '  have a dowry right 
a s  long as  she lives, together with co-ownership and co-management of the 
llonle place." Ileld: The wife takes a life estate in common with the daughter 
in the honie place and its equipnient and furnishings, and the daughter takes 
the fee in remainder. I'ozcnt v. Yorcnt, 236. 

The will gave testator's wife a life estate in  his home place and its furnish- 
ings in common with testator's daughter and provided "(A)lso life in- 
surance", stock in corporations and money in banlis or elsewhere. Held: The 
wife was the sole owner of the irsurance, stock and money. Ib id .  

Where testatrix's son is given the entire beneficial interest of a trust with 
limitations over to others in the event the son should die leaving no issue, 
the son ordinarily takes a fee defeasible in trust, but when it  is apparent from 
the will, construrvl in its entirety in the light of the attendant circumqtnnces, 
that the testatrix intended to provide for the support of her son for his life 
only, with linlitation over in the event the son should die with issue him sur- 
riring as well as  in the ewnt  he should die without surviving issne, such 
intent will be giren effect and the son takes only a life estate in trust. Poin- 
dcrter  v. T r m t  C'o., 371. 

Where the testamentary trust prorides that testatrix's grandchildren should 
receive the incoine from the trust indefinitely, and there is  no limitation over, 
the grnndchildren take the fee, subject to thc trust, in the absence of plain 
and express language indicating testatrix's intention to convey a n  estate of 
less dignity. I b i d .  
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§ 36. F u t u r e  Interests in  Personalty. 
A bequest of personal property to testatrix's son to be used by him as long 

a s  he should live and by his issue also and then to testatrix's brothers and 
sisters "the same a s  the other property," is  held to give the son absolutely 
the personal property consumed in its use, but as  to personal property perman- 
ent in its nature, i t  transfers only a life estate to the son with the  same 
future interests in  such personalty a s  were provided for the other property. 
G.S. 29-6.3. Poindexter a. Trust CO., 371. 

§ 40. Rule against Perpetuities. 
A devise to a person and his issue violates the rule against perpetuities 

when the word "issue" is used in its technical sense to designate a perpetual 
succession of lineal descendants. Poindexter a. Trust Go., 371. 

Testatrix left property in trust for the benefit of her son for life with 
limitation over to his issue. Held: I t  being apparent from the will and the 
attendant circumstances that testatrix used the word "islsue" to mean issue 
living a t  the time of the son's death, the provision does not violate the rule 
against perpetuities. Ibid. 

Where the beneficial interest vests within the time specified by the rule 
againslt perpetuities, the fact that the trust may not terminate until there- 
after does not violate the rule. Ibid. 

8 42. "Issue", "Heirs" and "Children". 
A limiation over to the "issue" of the life tenant will be construed to mean 

"children" or issue living a t  the death of the life tenant when such intent is 
apparent from the entire instrument and the attendant circumstances, and 
the fact that a t  the time of the esecution of the mill testatrix had a son but no 
grandchildren may in proper instances indicate that  testatrix did not intend 
more remote issue as  the object of her bounty. Poilzdexter a. Trust Go., 372. 

As a general rule, a devise in remainder to the child or children of the life 
tenant does not include a child adopted by the life tenant does not include 
a child adopted by the Life tenant unless i t  appears from the instrument it- 
iself or the attendant circumstances that testator meant to include adopted 
children within the class. Tl~omas v. Thomas, 590. 

8 43. Representation and P e r  Capita and  P e r  Stirpes Distribution. 
A devise or bequest to a class rerlnires a per capita and not per stirpes 

distribution unless a contrary intent appears from the will construed as  a 
whole. Trust Go. v. B ~ y a n t ,  482. 

The will in suit bequeathed property, after a life estate, to testator's 
nephews an8  nieces, with further provision that "the child or children of any 
deceased nephew or niece to receive the share the parent would have taken, 
the said distribution to be per stirpes and not per capita." Held: Testator's 
nephews and nieces take per capita, there being no reference in the will to 
testator's deceased brothers, and the provision for per stirpes distribution 
relates solely to children of nephews and nieces. Ibid. 

8 54. Whether  Gift I s  of Personalty o r  Realty. 
While the term "personal property" includes in i ts  broadest sense all of 

testator's property except land or interests in land, the meaning of the term 
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varies according to the subject matter and context, and when to construe i t  
in its technical sense would result in an irreconcilable conflict with a prior 
provision and defeat the obrious intent of tcstatrix, the term will be con- 
strued in its popular sense as  embracing only tangible goods and chattels. 
Poiw.fcatcr w. Trust Co., 371. 

§ 59. Renunciation. 
Husband and wife were Billed in an accident, the husband snrviring the 

wife a short time. The father and mother of' the husband filed a renunciation 
of their right to any share in the estate of the wife to which the husband 
might otherwise be entitled. The husband's father was also administrator for 
his son's estate, and the administrators of both the husband and wife had re- 
spectively filed suits against third persons for the wrongful deaths. Held: 
The renunciation mas within the purview of G.S. 29-10, but snch r~nunciat ion 
may not be allowed to affect adversely any rights or defenses in the actions 
for wrongful death. I n  re  Estate of Glenn, 351. 

5 63. Doctrine of Election. 
Where husband and wife own land by the entireties and the husband be- 

queaths her certain personalty and devises one-half of the land to a named 
beneficiary after a life estate to the wife, and it  is apparent that the devise 
was made under the mistaken belief that  they owned the land as  tenants in 
common, the wife is not put to her election, since in such instance there is no 
intention on his part to devise to another property which belonged to her, 
and thus put her to her election. TValston v. College, 130. 

5 65. Lapsed Legacies. 
Testatrix left property in trust to her son for life with remainder over to 

his issue, and in the event the son should leave no issue, to testatrix's 
brothers and sisters. 811 except one of testatrix's brothers and sisters p rede  
ceased her, and the sister who survived her died during the lifetime of the 
son. Held: The limitation over to the brothers and sisters of testatrix lapsed, 
since the children of the brothers and sisters of testatrix who predecease 
testatrix do not qualify under, G.S. 31-42, and no transmittible estate vested 
in the sister of tesltatrix who died during the lifetime of testatrix's son. Poi* 
dextcr v. Trust Co., 371. 

8 70. Property out  of which Inheritance a n d  Estate Taxes and  Costs 
Should be  Paid. 

There is no statute in this State which directs the method of computing the 
portion of estate and inheritance taxes as  between the testamentary and the 
trust estates in those instances in  which testator creates a trust which must 
be included in the gross estate in computing the tax, and herefore the court 
must look to the equity of the situation upon the facts of each particular 
case. Cornzcell v. Huffman, 363. 

§ 71. Actions t o  Construe Wills. 
Provisions of the judgment to which no exception is taken is the law of 

the case. Poindexter v. Trust Co., 351. 
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1-42. Statute does not declare that  one claiming title on paper more than 
thirty years old establishes title prima facie. Bowers w. Mitchell, 80. 

1-63(4) ; 28-173. Two-year statute of limitatio'ns applies to action for wrong- 
fu l  death. Hardbarger w. Deal, 31. 

1-63. If tort-feasor secondarily liable pay8 judgment and has i t  assigned 
to himself, the judgment is extinguished; but if he has i t  assigned 
to a trustee he is  subrogated to the rights of the judgment creditor, 
and trustee may sue without joinder of cestui. Ingram w. Ilzsurance 
Co., 632. 

1-73(3) .  The right to interplead. Simon v. Board of Education, 381. 

1-84; 1-86. Order for special venire is tanitamount to denial of motion to re- 
move to another counlty for trial, and one Superior Court judge may 
not thereafter allow motion for removal. S. 0. Xoore, 300. 

1-97(6) ; 1-69.1. Evidence that nonresident was doing business in this State 
for purpose of service of process held sufficient. Reviere Lingerie, 
Iuc. u. McCain, 383. 

1-122. Complaint must allege predicate facts and not mere legal conclusions, 
Gillispie v. Service Stores, 487. 

1-127(3).  Injured party may sue State under Tort Claims Act and sue 
negligent State employee individually a t  common law. TVirth v.  
Bracey, 505. 

Upon demurrer to complaint defectively stating good cause of ac~tion 
defendant should be given opportunity to amend. Ingram w. Insur- 
ance Co., 632. 

Plaintiff may not allege lack of sufficient information to form a b e  
lief concerning a certain matter and then allege such facts upon in- 
formation and belief. 3lurtle Apartments w. Casualty Co., 49. 

Pleadings mill be liberally construed on motion for  judgment on 
the pleadings. Sale w. Johnson, 749. 

Issues of law may be tried by judge, but issues of fact must be tried 
by jury. Insurance Co. v. Simmons, Inc., 69. 

An instruction which leaves application of lam to the evidence 
entirely to the jury does not meet requirements of the  statute. Sugg 
0. Baker, 333; Pcarsall v. Power Co., 639; Seed Co, w. Malzn, 771. 
Charge held prejudicial in failing to explain law arising on evidence. 
Widenllouse v. I'ozo, 599. 

1-240; 1-277. Original defendant may pay judgment against him and appeal 
from judgment denying him the right of contribution against ad- 
ditional defendant. Pearsall v. Power Co., 639. 
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1, Art. 26. Existing controversy may be subject of proceeding although mat- 
ter could not h a r e  been the subject of a civil action a t  the time. In- 
suraitce Co, v. Sinmons, Inc., 69. 

1-261. Issue of fact may be snbmitted to jury in proceeding under Declara- 
tory Judgment Act. Insurauce Co. v. Simmous, I1lcb., 69. 

1-271. Successful party is not party aggriered. Teague v. Power Co., 759. 

1-339.68(b). Perfected liens for labor and materials a re  not imparied by 
adjudged ballliruptcy within four months. Glass Comparlu v. Forbes, 
426. 

1-339.67. 3Iortgagee purchasing property a t  execution sale is not precluded, 
prior to confirmation, from asserting priority of his lien over lien for 
materials. Priddu v. Ltimber Co., 653. 

1-33. I n  computing time, first day must be excluded and last day included. 
Hardburger v. Deal, 31. 

8-51. Beneficiary may testify as  to finding will. I n  re  Will of Wilson, 310. 

8-51. In  action by husband and wife to recover for personal services 
rendered decedent, each is competent to testify for the other a s  to 
transactions with decedent, Smith v. Perdue, 686. 

8-51. Insurer's agent may testify that insured, before his death, directed 
him to transfer policy to his son because he was giving the land to 
his son. I<i?zg v. Ii~eurarlce Co., 432. 

9-2; 9-3; 9-24. Evidence held insufficient to show that  members of defend- 
ant's race were arbitrarily excluded from jury. S. v. Arnold, 563. 

9-26, Notion to quash indictment for racial discrimination in selection of 
grand jury must be made before a .jury is sworn and impaneled. S. v. 
Rorie, 163. Motion to quash indictmc~nt for racial discrimination in 
selection of grand jury is aptly made when made prior to plea. S. 
v. Covington, 495. 

14-32. "Serious injury" as  used in the statute means physical or bodily in- 
jury and is not synonymous with "serious damage done." S. v. 
Joizes, 89. 

14-90. Evidence held sufficient to overrule nonsuit in this prosecution 
of real estate agent for embezzlement. S. v. Helsabecl~, 107. 

14-284.1 ( c )  , ( d )  . Eridence held insufficient to connect defendant with dyna- 
mite cap found by minor in trash pile. Tal~loe v. Telephone Co., 766. 

14-353. Is constitutional but its violation is not a malicious misdemeanor. 
8. v. Brewer, 533. 

15-1. Offense of conspiracy continues until consumated or abandoned, and 
therefore Fhen acts in  furtherance thereof a r e  committed within 
two years, prosecution is not barred. S. v. Brewer, 533. 
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15-79. Persons in this State sequent to their arrest in another state and 
waiver of extradition are  immune to service in civil action arising 
out of same facts as  criminal prosecution. R e ~ c r i e  L inger ie ,  Inc. .  
I;. J lcCain .  333; but a person voluntarily coming into this State and 
posting bond in a criminal prosecution is not immune to service, [b id .  

15-176.1. Solicitor may argue that  jury should not recommend life imprison- 
ment. 6'. v. Chr is topher ,  249. 

18-78.1; 18-90.1. Copy of birth certificate without testimony of any peraon 
that  i t  was record of the party in question is incompetent to prove 
the age of such party. Z' l~omas  v. Board  o f  Alcoholic Contro l ,  513. 

18-133 ; 18-137 ; 18-138 ; 143.306. Hearing by examiner for State Alcoholic 
Control Board held sufficient to meet requirements of due process 
of law. Sinod is  v. Board  o f  Alcolcolic Contro l ,  282. 

20-38(1). Definition of intersection. Pearsal l  v. P o w e r  Co., 630. 

0 - 1 1 .  Where all  of the evidence shows the driver was on purely personal 
mission court may instruct jury to answer issue of respondeat su- 
perior in the negatire notwithstanding evidence of registration of 
vehicle. ChappelZ v. Dealt, 412. 

20-71.l(b). Evidence that  vehicle was registered in the name of defendant 
sufficient upon issue of respondeat superior. E n n i s  v. Dupree ,  141; 
Rush i f zg  v. P o l k ,  266. Even though a t  the time of the accident the 
one-year limitation is in effect, when the limitation has been re- 
voked the presumption of the statute may be invoked. I n s u r a n c e  Co. 
v. O'Keil l ,  169. 

20-75. When owner sells to a dealer, the  dealer is not required to transmit 
the certificate of title to Department of Motor Vehicle until he re- 
sells. I n d e m n i t y  Co. v. V o t o r s ,  Inc. ,  647. 

20-129 ( g ) .  Stop light on back of rehicles not required for those manufactured 
prior to  31 December 1956. Punclh v. L a n d i s ,  114. 

20-140. Failure to keep proper lookout alone does not constitute reckless 
driving. Szigg v. B a k e r ,  333. 

20-148, Evidence that motorist drove vehicle to left of center of highway and 
collided head-on with approaching vehicle takes issue of negligence 
to jury. J fcGinn is  v. Robinson ,  264. 

20-163(a). Failure of motorist to  pass to right of center of intersection in 
making left turn is negligence per se. Pcarsal l  G .  Pozcer Co., 639. 

20-154. E~idence  that motorists turned into path of plain~tiff's car  held 
sufficient to take issue of negligence to jury. Q u e e ) ~  v. J a r r e t t ,  405. 

20-166(b). Stopping a vehicle on highway after accident cannot be negligence. 
Punclc v. L a n d i s ,  114. 
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20-174(e). In  action by pedestrian, failure to charge duty of motorist to 
sound horn is not prejudicial when evidence discloses that  pedestrian 
would not have heard horn had it  been sounded. Jenks v. Morrison, 
96. 

20-279.21. Insurer, under an assigned risk policy, has the right to decline to 
endorse the policy over to new owner. Underwood v. Liability Go., 
211. 

20-310. If insurer fails to give insured 15 days notice of cancellation of 
policy, the contract remains in force a s  to injured third persons; 
but if insurer gives notice, insurer's obligation ends notwithstand- 
ing insurer fails to notify Commissioner of Xotor Vehicles. Levinsow 
u. I~ t r le rnn i t~  Co., 672. When cancellation of policy is made by in- 
sured, insurer is not required to give notice. Underwood v. Liability 
Co., 211. 

20-310; 20-314. Injured party may not recover a ~ a i n s ~ t  insurer cancelling 
policy a t  request of insured's agent prior to accident. Daniels v. 
Insurance Co., 660. 

20-313; 20-315. If insured substitutes another vehicle for  the vehicle in- 
sured, the operation of the original vehicle is thereafter unlawful 
and insurer properly uses Form FS-1 and not Form FS-4. Levinson 
v. Indenmity Co., 672. 

25-28. Monies deposited to drawer's ancount in reliance on genuineness of 
forged drafts is consideration for drawer's note. Trust Co. v. Smith 
Crossroads, Inc., 696. 

29-10. Renunciation of father and mother of husband's right to share in  
estate of wife held within the purview of the statute in  action by 
the husband's father as  administrator to recover against third per- 
son for wrongful death of husband and wife. I n  re  Estate of Glenn, 
331. 

29-14(4). In  a n  action against the estate of husband and wife for personal 
services rendered them, declaration of husb'and after wife's death 
that plaintiff had cared for  him and his wife held competent as  
admission against interest. Sinith 2;. Perdue, 686. 

31-5.4. Statute  embraces annulment of marriage a s  well a s  divorce. Ivery 
v. Iverg, 521. 

31-42. Contingent limitation over to brother and sister lapses when they 
predecease testatrix. Poindexter v. Trust Co., 371. 

39-1. Deed held to convey a fee upon special limitation and not fee simple 
absolute. Laclccg v. Board ofi Eclucation, 460. 

39-6.3. Future interest in personalty may be created by will. Poindexter v. 
Trust Co., 371. 
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41-7. Property left in trust for pnrpose of 1)roriding support for bme- 
ficiaries is actire trust. Poil~dextcr v. Trust Co., 371. 

41-39. Material furnisher ma1 not extend time for filing lien by furnishing 
additional items not coutemplated in the original contract. Pl-iddu v. 
Lumber Go., 623. 

44-SO(2). Assignee for full ralue takes choses assigned free from claim of 
receivership. K ~ n g  IJ. Prcmo & King, Im. ,  701. 

46-7; 46-10; 1-276. h judge may confirm or racate a report for partition 
but may not adjudge a different partition. AZlel~ v. Allen, 306. 

48-23. Adopted child does not take as  member of class when there is notli- 
ing to indicate that  testator so intended. ~ ' I L U I ~ L ~ S  v. tho ma^, 690. 

50-6.  part^ may obtain dirorce for two years' separation without showing 
he mas the injured party. Pickem v. Piekens, 84. 

60-7; 50-16; 17-30.1. Where right to custody is put in issue both in the hus- 
band's suit for divorce from bed and board aud the wife's action 
for alimony without dirorce, court may adjudicate right to custody 
exen though actions for divorce a r e  dismissed. Bun12 v. B u m ,  445. 

50-16. In  awarding alimony ~ ~ i t h o u t  divorce, the court is not limited to 
one-third of husband's annual income. Harris v. Harris, 121. 

61-3; 60-4. Where there is no issue of the marriage of an incompetent, mar- 
riage may be declared void in action after death of incompetent b ~ -  
person whose legal rights depend thereon. Ivery v. Iuery, 721. 

62-10. Wife's earnings a re  her separate estate and unauthorized claim 
against third party entered by husband in regard to her earnings 
does not bind her. Cliwe v. Cline, 295. 

62-10.1. Where wife is injured in accident in state not permitting wife to 
sue husband in tort, she may not institute such suit in this Stare, 
Sltuzc; v. Lee, 600. 

52-12. Where husband and wife convey land to trustee who in turn re- 
conyeys to then1 as tenants in common, the husband aud wife coil- 
tinue to hold the lands by the entireties when the deed to the 
trustee failed to meet requirements of the statute. Wulsto?~ 1;. Col- 
lege, 130. 

5 2 - l x b ) .  Sepnration agreenm~t  properly executed is valid, and court may 
not award alimony in excesls thereof in absence of attack on the 
validity of the agreement. Kiger v. Kiger, 126. 

28-176. The alrpointment of an unlpire by the Superior Court upon appli- 
cation of a party to an insurance contract pursuant to the appraisal 
clause of the policy is a ministerial and not a judicial act, and no 
appeal will lie from the judge's order in regard thereto. I ~ L  ye 
Eobel-ts Co., 184. 
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id-4. d contract not to engage in bui;iness after termination of employ- 

inent in con~petition with employer held valid. Exlernzinating Co. v. 
Grif iw, 179. 

00-233; 90-114. A dispensing optician may fabricate and fit contact lenses 
so long a s  refraction is controlled by prescription. High v. Ridge- 
wall's Opticians, 6%. 

9 7 - 2 ( 6 ) .  Fall of aged employee solely because of idiopathic condition is not 
coinl~ensable. Cole v. Guilford C o u r i t ~ ,  724. 

97-12. Negligence of injured employee does not preclude recovery uilrler 
Workinen's Compensation Act., I Iavt le~(  v. Prison Department,  287. 

97-17, Comproniise settlements a re  permitted under Workmen's Compen- 
sation Act when they are  approved by Industrial Commission. Cau- 
dill v. 3lanufacturing Co., 99. 

97-23; 97-26. Employer may not object until he has paid bilk beyond the 
liinitatioils prescribed by statute. Bass v. Necklenburg County,  226. 

97-38;  97-12. Evidence held to support finding that suicide was result of 
mental condition and not wilful intent of employee, and therefore 
was comgensable. Painter v. Xead Corporation, 741. 

97-88. When ruling of Industrial Commission is affirmed, i h  allowance of 
additional fees in affirming the Hearing Commissioner is authorized. 
Bass v. Ueclcle?zburg, 227. 

103-4 ; 103-5 ; 2-24. Where county commissioners have stipulated Easter hlon- 
day to be a holiday, it  i s  a legal holiday in such county. Hard- 
bargcr v. Dcal, 31. 

1 0 3 - 2 ( 3 ) ,  ( i ) ,  ( 8 ) .  Court must look to equity of the situation in apportiou- 
ing estate taxes between testamentary and trust estates, Comwel l  
v. IIufftna11, 363. 

105-164.13(37).  "Or" construed as  "and", and wrapping paper, containers, 
coops, etc., are exempt from taxation only when such articles consti- 
tute a part of the sale. Sale v. Johmon ,  749. 

Failure of taxpayer to seek reduction of tax valuation for  particular 
year does not preclude him from seeking reduction for same reason 
in subsecluent year. I n  re Pine Raleigh Corp., 398. 

City and county taxes have priority in  proceeds of sale under deed 
of trust prior to payment of Federal taxes. Furniture Co, v. Herman,  
733.  

On appeal from award of Board of Review, Superior Court may 
reinand but may not malie additional findings. Paving Co. v. High- 
w a y  Comn~ission,  691. 
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143-307. Holder of permit to sell malt beverages must request hearing by the 
Board of Examiners before he is entitled to judicial review. Binodis 
v. Board of Alcoholic C o ~ t r o l ,  282. 

160-178; 143-307. Statutory provision for review of order of administrative 
board must be equal to that prorided by general statute in order to 
constitute adequate provision for judicial review. JarreZZ v. Board 
of A d j z ~ s t ~ m ~ ~ t s ,  476. 

160-204; 160-203; 160-2.53 et see. 3Iunicipality has power to condemn right- 
of-way for water line. Davidson v. Stough, 23. 

160-463. Petition for condemnation of land for housing authority must af- 
firmatively show compliance with all statutory requirements. Re- 
development Commission v.  Hagins, 220. 

163-110. Whether candidate for political office must sign pledge prescribed 
by statute, quaere? Ratcliff 2.. R o d ~ w n ,  60. 
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CONSTITUTION OF NORTH C~A.ROLIN.4, SECTIONS OF, CONSTRUED 

ARTICLE 

I ,  $7. Eminent domain a s  limited by constitution safeguards is inherent 
in so~ereignty. Redevelopment Comnzission v. Hagins,  220. 

1, $11 ; 1, 117. Denial of motion for continuance held deprivation of consti- 
Gtional right of confrontation. S. v .  Lane ,  349.- 

Statute defining commercial bribery held constitutional, 8. v. 
B r e m r  v. 533. Hearing by examiner for State Alcoholic Control 
Board held sufficient to meet requirements of due process of law. 
Sinotlis v. Board o f  Alcoholic Colttrol, 282. Exclusion of persons of 
defendant's race from jury solely because of race is a denial of due 
process. 8. v. Arnold,  363. Defendan~t is deprived of constitutional 
right if he is tried on indictment by grand jury from which mem- 
bers of his race were arbitrarily excluded. S. v. Covington, 495. 

Supreme Court may allow certiorari to bring up entire record for 
reriew in esercise of its supen-isory jurisdiction. 8. v. Moore, 300. 

Conden~nation of land for housing authority is for public purpose. 
Redcvelopnze~nt Contmission I;. Hagins,  220. 

CONSTITUTIOS OF THE USITED STATES, SECTIONS OF, CONSTRUED. 

Fourteenth Amendment. Eminent donlain as limited by constitutional safe- 
guards is inherent in sorereigntg. Redevelopnzelzt Commission ti. 
H a q i ~ ~ s ,  220. Statute defining cornnlercial bribery held constitutional, 
S .  v.  B r c u ~ r ,  333. Defendant is del~rived of constitutional right if he 
is tried on indictment by grand jury from which membens of his 
race were arbitrarily escluded. S .  v.  Covington, 493; S ,  v. Avnobd, 
3GX Denial of motion for continuance held deprivation of consti- 
tutional right of confrontation. S .  r .  Lane,  340. 


