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CITATION OF REPORTS 

Rule 46 of the Supreme Coilrt is a s  follows: 
Inasmuch as  all the Reports prior to the 63rd hare been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. a s  follows: 

1 and 2 Martin, ....................... 1 ~~~l~~ & confa , ..-........ "8 1 N. C. 9 Iredell Law as 31 N. C. .. 10 " " ....................... " 32 " 

1 Haywood ............................ 6 6  2 G I  1 11 6 6  '( ....................... 33 " 

2 " ............................ , 12 " I d  3 6 1  
" ........................ 34 6' 

1 and 2 Car. Law Re- 13 " ........................ " 35 " 

pository ir N. C. Term !"' " " 1 1 " Eq. ....................... " 36 " 
1 Murphey ............................ " 5 " 2 " " ....................... " 37 " .. 2 " ............................. 6 " I 3 ......................... " 38 " 

3 " ............................ 7 66 / 4 ( (  " ....................... " 39 " 

1 Hawks ............................ " 8 " 5 6 6  " ....................... " 40 " 
2 " 6 6  9 6 6  ................................ ....................... , i " 

" 41 " 

3 " ................................ " 10 " ........................ " 42 " 

4 " ................................ " 11 " ......................... (' 43 " 

................... 1 Devereux Law " 12 " I Busbee Law .......................... " 44 
2 " " ................... " 13 " ' .......................... I Eq. I'  45 ‘# 

3 " " ................... " 14 " 1 1 Jones Law ........................ 46 
4 " " ................... " 15 " . 2 " " ........................ 61 47 " ................... " 1 " Eq. " 16 " 3 ......... ...............“ 48 'I 

2 " " .................. 11 " : 4 I' ........................ ' 4  49 " 

1 Dev. & Bat. Law ................ " 18 " I 5 .I " ........................ " 50 " 

2 " " ................ " 19 " . 6 ' I  " ........................ " 51 " .. 3834 " ................ 20 1 7 6 6  ........................ " 52 " 

................... 1 Dev. & Bat. Eq " 21 " 1 8 " " ......................... 53 " 

2 " .................. " 22 " Eq. e....................... " 54 " 
...................... 1 Iredell Law: " 23 " / : ': " ........................ " 55 " 

2 " " ......................... " 24 " 3 " " ......................... 66 " 

3 " " ......................... " 25 " 

4 " " ......................... " 26 " 

5 " " ......................... " 27 " 

6 " " ......................... 'I 28 " 

4 " " ........................ 57 " 

5 “ " ........................ " 58 " 

6 " " ........................ " 59 " 
1 and 2 Winston " 60 .................. 

7 " " .........................I1 29 " , Phillips Law .......................... 61 " 

8 " I' ......................... " 30 " I " Eq. ....................... " 62 " 

W In  quoting from the reprinted Reports, counsel will cite always the 
marginal (i.e., the original) paging. 

The opinions published in the flrst six volumes of the reports were writtell 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d rolumes, both inclusive, will be found the opinion6 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 
of flre members, immediately following the Civil War, a re  published in the 
rolumes from the 63d to the 79th, both inclusive. From the 80th to the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of fire members, from 1889 to 1 July 1937 a re  published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 

SPRING TERM, 1963 
FALL TERM, 1963 

CHIEF JUSTICE : 
EMERY B. DENNY. 

ASSOCIATE JUSTICES : 
R. HUNT PARKER, WILLIAM B. RODMAN, JR., 
WILLIAM H. BOBBITT, CLIFTON L. MOORE, 
CARLISLE W. HIGGINS, SUSIE SHARP. 

EMERGENCY JUSTICES : 
M. V. BARNH1LL.l J.  WALLACE WINBORNE. 

ATTOBNEY-GENE-L : 
THOMAS WADE BRUTON. 

DEPUTY ATTORNEYS-GENERAL : 
HARRY W. McGALLIARD, PEYTON B. ABBOTT, 

RALPH MOODY. 

ASSISTANT ATTORNEYS-GENERAL: 

HARRISON LEWIS JAMES F. BULLOCK, 
CHARLES D. BARHAM, JR. RAY B. BRADY, 
CHARLES W. BARBEE, JR. RICHARD T. SANDERS. 

SUPBEME COURT REPORTER : 
JOHN M. STRONG. 

CLERK OF SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 
DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 

BERT M. MONTAGUE. 
lDied 12 October 1963. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRST DIVISION 
Name District Address 

CHESTER R. MORRIS .................................... F i r s t  ............................. Coinjock. 
ELBERT S. PEEL, J R  ..................................... Second .......................... Williamston. 
WILLIAM J. BUNDY ................................. m d . .  ....................... Greenville. 

. HOWABD H. HUBBABD .................................. Fourth ....................... ...Clinton 
R. I. MINTZ .................................................. Fifth ........................... Wilmington. 
JOSEPH W. PABKER .................. .. ............. Sixth ............................. Windsor. 
GEORGE M. FOUNTAIN .................................. Seventh ......................... Tarboro. 
ALBERT W. COWPER .................................... Eighth ........................... Kinston. 

SECOND DIVIYION 
HAMILTON H. HOBGOOD .............................. Ninth ............................ Louisburg. 
WILLIAM Y. BICKETT ................................ T e n t h  ............................ Raleigh. 
CLAWSON L. WILLIAMS ............................ Eleventh ..................... Sanford. 
E. MAURICE BRAS WELL ................................ Twelfth ......................... Fayetteville. 
RAYMOND B. MALLARD ............................. ...Thirteenth ................... Tabor City. 
C. W. HALL .................................................. Fourteenth ................... Durham. 
LEO CARB ........................................................ Fifteenth ...................... Burlington. 
HENRY A. MCKINNON, JB ..................... ....Sixteenth ................... ...Lumberton. 

THIRD DIVISION 
............... ALLEN H. GWYN ..................................... Seventeenth Reidwille. ............................. ............... WALTER E. CRISSMAN Eighteenth-B High Point. 

EUGENE G. SHAW ........................................ Eighteenth-A ............ ... Greensboro. 
................................ ................... FRANK M. ARMBTBONQ Nineteenth Troy. 

.................... JOHN D. MOCONNELL ................................ Twentieth Southern Pines. 
............... WALTER E. JOHNSTON, JR .................. ..... Twenty-First Winston-Salem, 

............ JOHN R. MCLAUGHLIN .............................. Twenty-Second Statesville. 
............ ROBEBT M. GAMBILL .................................... Twent.y-Third .North Wilkesboro. 

FOURTH DIVISION 
J. FRANK HUSKINS .................................... Twenty-Fourth ........... Burnsville. 

........ ................................. JAMES C. FARTHING .Twenty-Fifth...... Lenoir, 
FRANCIS 0. CLARKSON ............................... .Twenty-Sixth-B ......... Charlotte. 

.......... HUGH B. CAMPBELL .................................... Twent.y-Sixth-A Charlotte, 
p. C. FRONEBERGER ...................................... T w e n t y - e v e  . .  Gastonia. 

.......... W. K. MOLEAN ........................................... Twenty-Eighth Asheville. 
J. WILL PLEBS, JR ................................... M r i o n .  
GEORGE B. PATTON .................................... Thirtieth ...................... Franklin. 

SPECIAL JUDGES. 
H. L. RIDDLE, JR ............. Morganton. WALTER E. BROOK ............ Wadesboro. 
HAL HAMMER WALKER. . .AS~~~O~O.  JAMES F. LATHAM .......... Burlington. 
HARRY C. MARTIN ............ Asheville. EDWARD B. CLARK .......... Ellizabethtown. 
J. WILLIAM COPELARD .... 11urfreesboro. HVBERT E. MAY ................ Nashri1le.l 

EMERGENCY JUDGES. 
H. HOYLE SINK ................ Greensboro. J. PAUL FBIZZELLE ......... ,Snow Hill. 
W. H. S. BUMWYN ........ Woodland. WALTER J. BONE .............. Naslhville. 
Q. K. NIMOCKS, JR ......... Fayetteville. HENBY L. STEVENS, JB ... Wamaw. 
ZEB V. NETTLES ................ Asheville. HUBERT E. OLIVE ............ Lexington. 

F. DONALD PHILLIPS ................................. Rockingham, 

liippointed 12 February 1964. 
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SOLICITORS 

EASTERN DIVISION 

Name District Address 
WALTER W. COHOON .................................... First .............................. Elizabeth City. 
ROY R. HOLDFOHD, JR .................... .. ......... Second .......................... Wilson. 
W. H. S. BURQWYN, JR ............................ Third ............................. Woodland. 
ARCHIE TAYLOR ............................................ Fourth .......................... Lillington. 
LUTHER HAMILTON, J R  ............................. Fifth ............................. Norehead City. 
WALTER T. BRITT ...................................... Sixth ............................. Clinton. 
WILLIAM G. RANSDELL, JR ......................... Seventh ........................ .Raleigh. 
JAMES C. BOWMAN .................................. Eighth ........................... Southport. 
LESTER G. CARTER, JR ................................. Ninth ............................. Fay etteville. 

......................... JOHN B. REQAN .......................................... N i n t h  S t  Pauls. 
DAX K. EDWARDS ........................................ T e n t  ............................ Durhanl. 
THOMAS D. COOPER, JR ............................... T e n t h -  ................... Burlington. 

WESTERN DIVISION 

HARVEY A. LUPTON .................................. Eleventh ...................... Winston-SaIem. 
L. HERRIN, JR ............................................. Twelfth ........................ Greensboro. 
M. G. BOYETTE ............... .. ...................... Thirteenth ................. Carthage.  
MAX L. CHILDERS ........................................ F o n t e e t h  .................. Mount Holly. 
KENXETH R. DOWNB ............................... Fourteenth-A .............. Charlotte. 

...................... ZEB. A. MORRIS ............................................ Fifteenth Concord. 
B. T. FALLS, J R  ......................................... Sixteenth ..................... Shelby. 
J. ALLIE HAYES ............................................ Seventeenth ................ North Wilkesboro. 
LEONARD LOWE .............................................. Eighteenth ................... Caroleen. 

................... ROBERT S. SWAIN ........................................ Nineteenth Asheville. 
GLEXN W. BROWN ................................. 3 e n t i e t h  ............. Waynesville. 
CHARLES M. NEAVES .................................... Twenty-first ................. Elkin. 



SUPERIOR COURTS, SPRING TERM, 1964 

FIRST DIVISION 

F i r s t  D i s t r i c t - J u d g e  Cowper. 
Camden-Apr. 6 ;  
Chowan-Mar. 30; Apr.  27 t  
Currltuck-Jan. 27 t ,  hfar. 2. 
Dare-Jan.? ( 2 ) ;  May 25; 
Gates-Mar. 23; May 1 8 t ;  
Pasquotank-Jan.  6 t ;  F e b  17. ( 2 ) ;  Mar. 
1 6 t ,  May 4 t  ( 2 0 ) ;  J u n e  1'; J u n e  8 t .  
Perquimans-Feb.  3 t ;  hlar. 9 t ;  Apr.  13. 

Second D i s t r i c M u d g e  Morris. 
Beaufort-Jan.  20.; J a n .  27. Feb.  1 7 f ( 2 ) ;  

hlar .  16'; M a y  4 t ( 2 ) ;  J u n e  8 t ;  J u n e  22; 
Hyde-May 18; 
Martin-Jan. 6 t ;  Mar. 9 ;  Apr.  6 t ( 2 ) ;  

May 2 5 t ( 2 ) ;  J u n e  15. 
Tyrell-Apr. 20. 
Washington-Jan. 13.; Feb.  10'1; Mar.  

3 0 t ;  Apr.  27.. 

T h i r d  D i s t r i c t - J u d g e  Peel .  
Carteret-Mar. 9 f ( 2 ) ;  hfar. 30, Apr.  279 

r. 23; Apr. 1 3 t ( a  
May 18; May 2 5 t ( a ) ;  J u n e  22. 

F o u r t h  D i s t r i c M u d g e  Bnndy.  
Duplin-Jan. 20'; i l a r .  9 t ( 2 ) ;  May 11'; 

May 1 8 t ( 2 ) .  
Jones-Jan. 1 3 t ;  M a r  2. 

Onslow-Jan. 6 ;  Feb.  24; Mar.  2 3 t ( 2 ) ;  
h lay  l 8 ( a ) .  

Sampson-Jan. 27; Apr.  6 t ( 2 ) ;  Apr.  27.: 
May 47; J u n e  l t ( 2 ) .  

F i f t h  Dis t r i r t  J u d g e  H u b b a r d .  
S e w  Hanover-Jan.  13 ;  J a n .  2 0 t ( 2 ) :  

Feb.  l O t ( 2 ) ;  Feb. 24*(2) ;  Mar. g t ( 2 ) ;  Apr.  
G * ;  A111.. 1 3 t ( 2 ) ;  M a y  4 t ( 2 ) ;  May 18'; 
J l a y  2 2 t ( 2 ) ;  J u n e  8'; J u n e  1 5 t ( 2 ) .  

Pcnder-Jan. 6; Feb.  3 t ;  Mar. 23; Apr.  
27:. 

S ix th  D i s t r i c t J u d g e  Mintz. 
Bt~rtie-Feb. l O ( 2 ) ;  May 11(2) .  
Halifax-Jan. 27(:); Mar. 2 t ;  Apr.  27;  

May 2 5 t ( 2 ) ;  J u n e  8 . 
Hertford-Feb. 24; Apr.  13(2) .  
Xorthampton-Jan.  2 0 f ;  Mar. 30(2).  

Sevenlh  D i s t r i c t J u d g e  P a r k e r .  
Edgeconlbe--Jan. 20.; Feb.  1 0 t ( a ) ;  Feb.  

24'; Apr.  20'; N a y  1 8 t ( 2 ) ;  J u n e  8. 
Nash-Jan. 6 * ( a ) :  J a n .  2 7 t ;  Feb .  3:; 

Mar.  2.:(2); Mar. '30*; M a y  4 t ( i j ;  ~ u n e  I*.  
Wilson-Jan. 6 t ( 2 )  ; Feb. 10*(2) ; Mar. 

1 6 * ( 2 ) ;  Apr.  t ( 2 ) ;  M a y  4 * ( a ) ( 2 ) ;  J u n e  
15tc2 , .  

E i g h t h  District--Judge Founta in .  
Greene-Jan. 4 t ;  Feb.  24; Apr.  2 7 ( a ) .  
Lenolr-Jan. 13'; J a n .  2 0 t ( a ) ;  Feb .  1 0 t  

( 2 ) ;  J 1 . i ~ .  1 6 ( 2 ) ;  Apr.  1 3 t ( 2 ) ;  May 1 8 t ( 2 ) ;  
J u n e  16*(2) .  

Wayne-Jan. 20*(2) ;  Feb.  3 t ;  31ar. 2 t  
( 2 ) ;  Mar. 3 * ( 2 ) ;  M a y  4 t ( 2 ) .  J u n e  l t ( 2 ) .  

- 
Franklin-Feb. 3'; Feb.  2 4 t ;  Apr.  2 0 t  

( 2 ) ;  > lay  11'. 
Granville-Jan. 20; J a n .  2 7 t ( a ) ;  Apr .  6 

SECOND DIVISION 

( 2 ) .  
Person-Feb. 10 ;  Feb.  1 7 t ;  Mar.  2 3 t ( 2 ) ;  

May IS;  May 25t .  
Vance-Jan. 13.; Mar. 2'; Mar.  1 6 t ;  

J u n e  8 t ;  J u n e  22'. 
Warren-Jan.  6'; J a n .  2 7 t ;  Mar.  S t ( a ) ;  

?day 41;  J u n e  1'. 

N i n t h  D b t r i c t - J u d e e  DlcKhnon.  

T e u t h  D i s r i o M u d g e  Hobgood. 
SVake-Jan. 6 * ( a ) ;  J a n .  6 t ( 2 ) ;  J a n .  1 3 t  

( a )  ( 2 )  ; J a n .  20*(2) ; J a n .  2 i t ( a )  (2)  ; Feb.  
3 t ( 2 ) ;  Feb.  1 0 t ( a ) ( 2 ) ;  Feb.  1 7 * ( 2 ) ;  Feb.  
2 4 t ; f ( a ) ,  Mar.  2 t ( 2 ) ;  Mar. l 6 t ( a )  ( 2 ) ;  Mar.  
16;(2); Mar.  3 0 t ( a ) ;  Apr. 6 * ( a ) ( 2 ) ;  Apr. 
67 (21 ,  Apr.  2 O t X ( a ) ;  Apr. 2 0 t ( 2 ) ;  Apr.  
? i g A ( 2 ) ;  May 4 t ( 2 ) ;  May l S t ( 2 ) ;  M a y  25 
t # ( a ) ;  J u n e  l t ( a ) ( 2 ) ;  J u n e  1 * ( 2 ) ;  J u n e  
1 5 t ( 2 ) :  J u n e  22*(a) .  
E l e v e n t h  Dis t r ic t - Judge  Bicke t t .  

Harnett-Jan.6.; J a n .  1 3 t ( a ) ( 2 ) ;  Feb .  
1 0 t ( a ) ;  y e b .  1 7 t ( 2 ) :  Mar. 16.; Apr.  6 t ( 2 1 ;  
Apr.  201 ( 2 ) ;  May 18'; May 2 5 t ( a ) ( 2 ) ;  

- 
Feb.  l i t ( 2 ) ;  Mar. 2 t ( a ) ( 2 ) ;  Mar.  9 ' (2 ) ;  
Mar.  3 0 * ( a ) ;  Mar. 3 0 t ( 2 ) ;  Apr.  13#(2) ;  
Apr.  2 0 i ( a ) ( 2 ) ;  N a y  4 t ( 2 ) ;  May 1 8 * ( 2 ) ;  
J u n e  l t ( 2 ) ;  J u n e  15*(2) .  

Hoke-Jan. 2 7 ( a ) ;  Mar.  2 t ;  Apr.  22. 
T h i r t e e n t h  D i s t r i c t J u d g e  Braswel l .  

Bladen-Feb. 17 ;  Mar.  1 6 t ( 2 ) ;  Apr.  20; 
M a y  18P. 

J u n e  8 1 ( 2 ) .  
Johnston-Jan.  1 3 t ( 2 ) ;  J a n .  2 i t ( a )  (2) ; 

Feb.  10 ;  Feb .  1 7 ( a ) ;  X a r .  2 t ( 3 ) ;  Mar.  30 t  
( 2 1 ;  Allr. 1 3 * ( a ) ;  &lay 4 ? ( 2 ) ;  J u n e  1 ;  
J u n e  22*. 

Lee-Jan. 27;  Feb .  3 t ;  a fa r .  2 t ( a ) ;  Mar.  
23'; hlay 4 t ( a ) ;  M a y  25'. 
T w e l f t h  D i s t r l c t J u d g e  Will iams.  

Cumberlanil-Jan. 6*(2) ; J a n .  2 0 t ( 2 )  ; 
Feb. 3 t ( a ) ( 2 ) ;  Feb.  3 * ( 2 ) ;  Feb.  1 7 * ( a ) ;  

Brunswick-Jan. 20; Feb.  2 4 t ;  Apr.  2 7 t ;  
May 11;  J u n e  l t ( 2 ) .  

Colr~mbus-Jan. l O t ( 2 )  ; J a n .  2 i * ( 2 )  ; 
hlar.  2 " ( 2 ) ;  May 4': J u n e  15. . . 

F o u r t e e n t h  D i s t r i c t - J u d g e  Mallard.  
Durham-Jan.  6'; J a n .  1 3 * ( a ) ;  J a n .  1 3 t  

( 2 ) ;  J a n .  2 7 t ( a ) ;  J a n .  27*(2) ;  Feb .  l o t ;  
Feb.  l i t ( & ) ;  Feb .  1 7 * ( 2 ) ;  Mar. 2 ? ( 2 ) ;  J la r .  
9 * A ( 2 ) ;  Mar. 1 6 t ;  Mar.  3 0 t ;  Apr.  6 t ( a )  
( 3 ;  APS. 6 * ( 2 ) ;  Apr.  2 0 t ;  May 4 t ( a ) ( 2 ) ;  
3 1 ~ ~  4 " ( 2 ) :  May l S t ( 2 ) ;  J u n e  I * ;  J u n e  
l " ( a l ( ? ) ;  J u n e  8 t ( 3 ) .  
F i f t e e n t h  Dis t r ic t - Judge  Hal l .  

A1;imnnce-Jan. 6 t ( 2 ) :  J a n .  2 0 * ( a ) :  Feb .  
3 t ( 2 ) ;  U a r .  2 * ( 2 ) ;  Liar.' 3 0 t ( a ) ;  Apr.  1 3 t  
( 2 ) ;  May 4'; May 1 8 t ( 2 ) ;  J u n e  8 * ( 2 ) .  

Chatham-Jan.  2 7 t ( a )  ; Feb. 17;  Mar. 

O r ~ n g e - J a n .  2 0 t ( 2 ) :  Feb .  24'; X a r .  23 
? ( ? I ,  Agr.  27%; J u n e  1 5 t A ( 2 ) .  
S ix teen th  D i s t r i c t - J u d g e  Cam.  

Robelson-Jan. 6 t ( 2 ) ;  J a n .  2 0 * ( 2 ) :  Feb .  
2 4 t ( L ' ) ;  hlar .  9'; Mar.  2 3 t ( 2 ) ;  Apr.  6 * ( 2 ) ;  
Apr ,  2Ot; May 4 * ( 2 ) ;  M a y  1 8 t ( 2 ) ;  J u n e  
S * ( 2 ) .  

Scotland-Feb. 3 t ;  J l a r .  16 ;  Apr. 2 7 ? ( a )  
J u n e  22. 



COURT CALENDAR. vii 

THIRD DIVISION 

S e v e n t e e n t h  DLstrict-Judge GambUl. 
Caswell-Feb. 2 4 t ;  Mar.  2 3 ( a ) .  
Rock ingham-Jan .  20*(2) ;  hlar .  2 t ( 2 ) ;  

Mar .  1 6 ' t a ) ;  Apr .  2 0 t ( 2 ) ;  M a y  1 8 t ( 2 ) ;  
J u n e  1 5 ( 2 j  

Stokes-Feb. 3 ;  Apr .  6 ( 2 )  ; J u n e  2 2 ( a ) .  
Surrv-Jan.  6 * ( 2 ) :  Feb .  l O t ( 2 ) ;  N a r .  . - .  

23t (2 ) - ;  M a y  4 * ( 2 ) ; ' ~ u n e  l t ( 2 ) .  
E i g h t e e n t h  I l i s t r i c t - J u d g e  Gwyn. 

Schedii le  A J u d g e  
Guilford Gr.-Jan. 6 t ( 2 ) ;  J a n .  2 0 7 ( 2 ) ;  

Feb .  3 * ( 2 ) ;  Feb .  2 4 t ( 2 ) ;  Apr .  1 3 t ( 2 ) ;  M a y  
1 1 * ( 2 ) :  J u n e  I t # ;  J u n e  8 t ( 2 ) .  

Guilford H.P.-Feb. 1 7 t ;  Mar .  9 ' ;  M a r .  
l G t ( 2 ) ;  Mar.  30* ;  Apr .  Z i t ;  M a y  4$; M a y  
25*. 

S c h e d u l e  B J u d g e  S h a w .  
Gui l fo rd  Gr.-Jan. 6*(2)  ; F e b .  37 ( 2 )  ; 

Feb .  l i i ;  F e b .  24*(2) ;  Mar.  9 t ( 2 ) ;  M a r .  
23': Mar .  3 U t ( 2 ) ;  Apr .  1 3 * ( 2 ) ;  Apr .  2 7 t ( 2 ) ;  
M a y  2 5 i ( 2 ) ;  J u n e  S f ( 2 ) .  

Gui l fo rd  H.P.-Jan. 20'; J a n .  2 7 t ;  h lay  
1 s t ;  J u n e  22 t .  

Schedu le  C- 
Guilford Gr.-Jan. 1 3 t g ( a )  ; Feb .  1 7 t ( a )  ; 

Mar.  2 3 i ( a 1 ;  Apr .  2 7 t $ ( a ) .  
Gui l fo rd  H.P.-Jan. 6 t ( a ) ;  F e b .  1 0 * ( a ) .  

N i n e t e e n t h  D i s t r i c t J u d g e  Cr i s sman .  
Cabarrus-Jan.  6'; J a n .  1 3 t ;  F e b .  3 t  

( a ) ( 2 ) :  M a r .  2 t ( 2 ) ;  Apr .  2 0 ( 2 ) ;  h lay  25 
( a ) ;  J u n e  S t ( 2 ) .  

J lon tgomery-Jan .  20.; Apr.  6 ( a ) ;  M a y  
267. 

Randolph-Jan.  G t A ( 2 ) ;  J a n .  2 i 8 ;  Feb .  
3 1 ( 2 ) ;  Mar.  2 t ( a )  ( 2 ) ;  Mar.  3 0 * ( a ) ;  A p r .  

G t ( 2 ) ;  M a y  4 t A ( 2 ) ;  J u n e  l t ( a ) ( 2 ) ;  J u n e  
22.  -- . 

Rowan-Jan.  2 0 t A ( 2 )  ; Feb .  17*(2) ; Mar.  
1 6 t ( 2 ) ;  M a y  4 ( 2 ) ;  M a y  1 s t ;  J u n e  1'. 
T w e n t i e t h  D i s t r i c t - J n d g e  A r m s t r o n g .  

Anson-Jan.  13.; Mar.  2 t ;  Apr .  1 3 ( 2 ) ;  
J u n e  6 * ;  J u n e  157. 

.\1oore-Jan. 201; J a n .  2 i * ;  Mar.  9 t ;  
Apr .  2 i V ;  M a y  1 8 t .  

Richmond-Jan.  6.; F e b .  l o t ;  Mar.  16 
t ( 2 ) ;  Apr .  6.; &lay  2 5 + ( 2 ) ;  J u n e  22t .  

Stanly-Feb. 3 t ;  M a r  3 0 ( a ) ;  M a y  llt.  
Union-Feb. 1 7 ( 2 ) ;  M a y  4. 

T w e n t y - F i r s t  D i s t r l c t d u d g e  DIcComeli .  
Forsyth-Jan.  6$(a)  ; J a n .  6 (2 )  ; J a n .  

1 3 i ( a ) ;  J a n .  2 0 t c 3 ) ;  Feb .  3 A ( 3 ) ;  F e b .  
10;(3);  Msr .  2 7 ( a ) ( 2 ) ;  Mar.  2 ( 3 ) ;  M a r .  
23 ,  ( 2 ) ;  Apr .  6 t ( a ) ;  Apr.  6 ( 2 ) ;  Apr .  1 3 t #  
( a ) ,  Apr .  2 0 t ( 3 ) ;  M a y  l l t ( a ) ( 2 ) ;  M a y  
l l ( 2 ) ;  N a y  2 5 t ( 2 ) ;  J u n e  8 ( 3 ) ;  J u n e  l o t  
( a )  ( 2 ) .  
Twenty-Second  D l s t r i c t J u d g e  J o h n s t o n .  

Alexander-Mar. 9 ;  Apr .  13. 
Davidson-Jan. 2 0 t ( a ) ;  J a n .  27;  F e b .  

l i i ( 2 ) ;  Mar .  9 t ( a ) ;  Mar.  1 6 ;  Mar.  3 0 1 ( 2 ) ;  
 AD^. 2 i ;  M a y  1 8 ( a ) :  J u n e  l t ( 2 ) :  J u n e  22. 

- D a v ~ e - ~ a n .  20.; Mar.  2 t ;  Apr .  2 0 ( a ) .  
Iredell-Feb. 3 ( 2 )  ; Mar.  1 6 t ( a )  : Mar.  

23*, M a y  4 t ;  M a y  18(2) .  

Alleghany-Jan.  27; Apr .  20. 
Ashe-Mar. 30'; M a y  25 t .  
TYllkes-Jan. 13:  J a n .  2 0 t ;  F e b .  1 7 t ( 2 ) ;  

M a r .  9 * ( 2 ) ;  h Iay  4 t ;  J u n e  1 ;  J u n e  1 5 t ( 2 ) .  
Yadkin-Feb.  3 ( 2 ) ;  M a y  11. 

FOURTH DIVISION 

T w e n t y - F o u r t h  D i s t r i c t J u d g e  P a t t o n .  
Avery-Apr. 27(2) .  
.\lad;son-Feb. 24: Mar.  2 3 t ( 2 ) :  & I ~ Y  

2 5 * ( 2 ) ;  J u n e  22t .  
111tcheli-Apr. 6 (2 ) .  
TVatauga-Jan. 20.; Apr .  20*; J u n e  8 t  

( 2 ) .  
Yancey-Mar. 2 ( 2 ) .  

T w e n t y - F i f t h  D i s t r i c M u d g e  H u s k i n s .  
Burke-Feb. 1 7 ;  Mar.  9 ;  M a r .  1 6 ( a ) ;  

J u n e  1 ~ 2 ) .  
Cnldwell-Jan. 2 0 t ( 2 )  ; Feb .  24(2)  ; Mar.  

2 3 1 ( 2 ) ;  X a y  1 1 ~ 2 ) .  
Catawba-Jan.  6 t ( 2 )  ; Feb .  3 ( 2 )  ; Apr .  

6 ( 2 ) ;  Apr .  2 0 7 ( 2 ) ;  J u n e  1 5 t ( 2 ) .  
Twenty-S ix th  Distr ict-  

Schedu le  A J u d g e  F a r t h i n g .  
J leclr lenburg-Jan.  6*(2)  ; J a n .  2 0 t ( 2 )  ; 

Feh .  3 t ( 2 ) ;  Feb .  l S t ( 3 ) ;  Mar.  9 * ( 2 ) ;  Mar.  
2 3 f ;  Mar .  S O t ( a ) ;  Apr .  6 * ( 2 ) ;  A p r .  ZOt (2) ;  
May  4 t ( 2 ) ;  M a y  1 8 t ( 2 ) ;  J u n e  l t ( 2 ) ;  J u n e  
1 & * ( 2 ) .  

Schedu le  B--Judge Campbe l l .  
Xeclr lenburg-Jan.  6 t ( Z ) ;  J a n .  2 0 t ( 2 ) ;  

Feb .  3 * ( 3 ) ;  Feb .  2 4 t ( 2 ) ;  Mar.  9 t ( 2 ) ;  Mar.  
2 3 t ( a ) :  Mar.  3 0 t ;  Apr.  6 t ( 2 ) ;  Apr .  2 0 t ( 2 ) ;  
May  4 * ( 2 ) ;  M a y  1 8 t ( 2 ) ;  J u n e  l t ( 2 ) ;  J u n e  
l s j ~ l ) .  

Schedu le  C- 
JIeclrlenburg-Jan. 6 t ( a )  (2 )  ; J a n .  2 9 ( a )  

( 2 ) ;  Feb .  3 t ( a ) ( 2 ) ;  Feb.  l I t ( a ) ( 2 ) ;  X a r .  
S t ( a )  ( 2 ) :  Mar.  2 3 t ( a ) ( 2 ) ;  Apr.  6 t ( a ) ( 2 1 ;  
Apr .  2 0 t ( a ) ( 2 ) ;  M a y  4 t ( a ) ( 2 ) ;  h1aY 1st 
(a1  ( 2 ) ;  J u n e  l t ( a )  ( 2 ) ;  J u n e  l 5 t ( a )  ( 2 ) .  

Schedule  D- 
hlecklenburg-Jan.  6 t ( a )  (2)  ; J a n .  207 

( a I ( 2 ) ;  Feb .  3 t  ( a I ( 2 ) ;  Feb .  l 7 t ( a )  ( 2 ) ;  
Mar .  B t ( a j ( 2 ) ;  Mar .  2 3 t ( a ) ( 2 ) ;  Apr .  6 t  
( a )  121 : Apr .  2 0 t ( a )  (2)  ; M a y  4 t ( a )  (2)  ; 

M a y  1 S t ( a )  (2 )  ; J u n e  l t ( a )  (2 )  ; J u n e  1 6 t  
l a i ( 2 1 .  
T w e n t y - S e r e n t h  D i s t r i c M n d g e  Cla rkson .  

Cleveland-Jan. 27; Mar .  2 3 t ( 2 ) ;  Apr .  
2 7 1 2 1  - .  ~ - , .  

Gaston-Jan.  6 t ( a ) ;  J an .  6'; J a n .  1 3 t  
A ( 3 ) ;  Feb .  3.A; Feb .  3 t ;  Feb .  l O ( 2 ) ;  Feb .  
? 4 ' ( 2 ) ;  Mar .  ' ( a ) ;  Mar .  9 t ( 2 ) ;  Mar .  23 t  
( a ) ;  Mar .  3 0 ° ( a ) ( 2 ) ;  Apr .  6 t ( a ) ;  Apr.  13  
t ( 2 ) ;  Apr.  2 7 * ( a ) ( 2 ) ;  M a y  4 t ( a ) ;  M a y  
l l t ( a )  ( 2 ) ;  M a y  2 5 t ;  J u n e  l t ( a ) ;  J u n e  
1 * ( 3 ) ;  J u n e  8 T ( a ) .  

Lincoln-Jan. 1 3 ( 2 ) ;  M a y  l l ( 2 ) .  
T w e n t y - E i g h t h  D l s t r i c M u d g e  

Froneberger .  
Buncombe-Jan.  6#(2) ;  J a n .  20:(3); 

Feb .  10$'(2); Feb .  l i t # ( a ) ;  Feb .  2 4 t ( 3 ) ;  
U a r ,  t ( a I ( 3 ) ;  Mar.  16*(2) ;  Apr .  67 ;  Apr.  
1 3 * ( 2 ) ;  Apr .  2 7 1 ( 2 ) ;  M a y  l l t ( a ) ( 2 ) , ;  M a y  
1 l n ( 2 ) .  M a y  2 5 t ( 2 ) ;  J u n e  8 t # ( a ) ,  J u n e  
8.: J u n e  1 5 t ( Z ) .  
T w e n t y - S i n t h  D i s t r i c t d u d g e  DlcLean. 

Henderson-Feb.  1 0 ( 2 )  ; Mar.  l6T(2)  ; 
J I a y  4' ;  31ay 25 t (23 .  

.IlcUowell-Jan. 6 . :  Feb .  2 4 t ( 2 ) :  ADr. , .  . .  
1 3 * ? a ) :  ~ u n e  8 ( 2 ) .  ' 

Polk-Jan.  27;  Feb .  3 t ( 2 ) ;  J u n e  22. 
Ruther fo rd-Jan ,  1 3 t # ( 2 ) ;  Mar.  

Apr .  2 0 t 8 ( 2 ) ;  J l a y  11*1(2j .  
Transylvania-Feb.  3 ;  h la r .  30(2) .  

T h i r t i e t h  D i s t r i c t d u d g e  P less .  
Cherokee-Mar. 30(2)  : J u n e  22 t .  
Clay-Am. 27. 
Graham-Mar.  1 6 ;  J u n e  l f  ( 2 ) .  
Haywood-Jan.  B t ( 2 ) ;  Feb .  3 ( 2 ) ;  M a y  

4 t ( 2 ) .  
Jaclrson-Feb. 1 7 ( 2 ) ;  M a y  1 8 ;  J u n e  1 5 t .  
JIacon-Apr. 13(2) .  
S w a ~ n - X a r .  2 ( 2 ) .  
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NORMAS A. COCRE. TVILBPRT C. DAVIDSOX, DORIS DUKE. BESsJ*\JIIK 
F, FEW, BEKKETTE E. GEER. P H I L I P  B. HRARTT. THOJIALS F. 

A1109 R. IiEARSS. THOJIAS 1,. PERKISS.  JI.IRSH.ILL I. 
PICRESS, R. a n m r  ~asr i rs ,  WATPOS s. RASI~IS. TY. s. CYB. 
ROBISPON. JR..  JIART D. X. T. REJIASS a m  KESKETII  C. TOWE, 
AS T x r s m ~ s  OF THE DUKE EKDOTVMENT. .I TRUST ESTARLISHED BY JAJIES 
R. DUKE: nl- ~ x D E N T ~ - R E  DATED D E C E ~ C E ~ P ,  11, 1 M 4  V. DITIiIC UNIVERSI- 
TY. T i I E  TIIUSTI?ICS O F  DAVIDSON COLLEGE : FURJIAS UNIVERSITY ; 
. lOHSSOS C. FJIITII TJSIVERSITB. Iscor,ro~t.i~i;:D : CdB.\RRT:S >IF:- 
JIORIAL HOSPITAL, a COXPORATIOR, AXD GREESTILLE GESERAL 
HOSPITAL, a C o l : ~ o x a ~ ~ o s .  I ~ ~ I V I D U . ~ L L ~  ASD AS R ~ ~ x ~ . ~ r . s . r a l ~ ~ r ~ s  OF 

THE CLASS OF HOSPIT~II .~ SI~~IL.IRT.Y SITUATED; BAPTIST CIIIIIDRES1~S 
ILOMI;: O F  NORTH CAROLISA, ISC.,  a C o n r o u ~ r o s ,  AXD EPWORTH 
('13IIJ)RES'S IIOJIE, a Co~: ro~~ . i~ r ros ,  I s n r v ~ n c a ~ ~ r  ASD AS REPRESEN- 
,raTrres OF TIIE CLASS OF CII:I.D-CARISO ISST~TUTIOIS SIIIILART.Y S ~ T U -  
a w n  : QTARTERLY COSFEREKCE OF DEICE'S CHAPEL JIETHOD'I'ST 
CI-ITJRCEI. A>- ' I : ~ I ~ C O R P ~ R A T E D  A%ssocr . i~~ox,  a s n  Q~TARTERI~Y Cosrxn~scr .  
OF HIT,L'S CII.%PICII METHODIST CHCRCH. .as UXISCORPORATED AS- 
SO(.Ih'l .IOS. ~sDI\.IDT~.:I.T.\. A S D  AS R~rnk:s!:sra~r~!i:s OF TIIE CLASS OF RURAI, 
CHL-RCIIES S I ~ L A E T . ~  SI-I.I.ATLD : REV. LOT D. TI3OMI~SOX. Isr~r\-IIJI-.ir T.Y 

I A .  . R : P ~ S I  OF TIT" CLASS OF SCPE!L~NUATED PREACHERE 
Slxlr..\i<~..r- SITTJ-\TI:D ; J I h R T  JANE WAT>TON, IKDI~IDUALLY AXD a s  A 

I ( t r l c l . s i : s ~ r ~ ~ ~ ~ T - ~  O F  TI IE  CL-ISS O F  WIDOWS O F  ~ IETHODIST ~ ~ S I S T E I I S  S1311- 
T,.ir:r,17 Fr.1 T -  1 I rz : PATRIC 1-i .JASE WALTOX, I:YI)I\ I~)I-.II,I.Y A \  n .is A 

R I  :TI;;I-xTA:.I\-I: OF TIE CLASS OF ORPHAKS OF METIFODIST M I ~ S T E R B  SIMI- 
r..wr.l- SITI:.ITI~I ; HOSORABLE WADE BRUTOX, ATTORSICY GESERII. OF 

THE STATE OF KORTII CAROLINA; HONORABLE DAS X c L ~ o n ,  AT- 
'I.ORSEY GENERAL OF TI IE  STATE O F  SOUTH CAROLINA; NORTH 
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CAROLINA HOSPITAL ASSOCIATION, ISCORPORATED, A CORPO- 
RA'TIOS ; SOUTH CAROLINA HOSPITAL ASSOCIATION, A CORPORATION ; 
SOR1'H CiLROLINA ASSOCIATION OF CHILD-CARISG INSTITU- 
TIOSS, as C x ~ x ~ o ~ w o x i l ~ c n  A s s o c ~ a ~ ~ o r ;  NORTH CAROLINA ANNU- 
AL COSI."ERI~XCE OF THE NETHODIST CHURCH, SOUTHEASTERN 
JURISI)IC~TIOS, A X  UXI~CORPORATED AGSOCIATIOX ; WESTERX NORTH 
CAROLISA ASNUAL COSFERESCE OF THE JIETHODIST CHURCH. 
Por .~r~i :as  mi.\; J t i ~ : ~ s i ~ : c ~ ~ o s ,  AN I!srsconlwn.~~rm A s s o c r a ~ ~ o s  ; J O H S  
9. CASSLER. .Is G c a n ~ r a x  AD LITEX F O R  A I L  JIIKOI~S, UKUORS PERSOSS, 
Usssown- l'rnsoss, COI~PORATIOSS. A ~ s ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  AXD EKTITIES, ASD ALL 

OTIIER PI.:IIsOSS. CO~~POIL~TIONS, ~ ~ S S O C ~ A T I O S S  A X D  EXTITIER. WHETIIER 
NOW I K  BErsc OR HEILEIFTEI: COMISG I S T O  BEIKG WHICH MAY NOTV HAYE 
OK MIGHT HERE.\FI.ER ~ C Q U I I I E  A X  I ~ T ~ J ~ R c s T ,  WHETHER VESTED OR CONTIK- 
G'CST, IS T T I I  SYBJ~~:CT MATTER REFE~ICED TO I K  T H E  COMPLAINT IS THIS Ac- 
T I O S  OR A X y  IKTEREST UNDER T l I E  IKDEXTCRE O F  TR.CST DESCRIBED IK TI-IE 
COM~LAIXT I Y  SAID ACTIOS AKD WHO ARE SOT REPRESENTED BY REPRESENTA- 
TIVES OF I'IIEIR CIASS OR OTIIERWISE; A X D  J U R Y  JANE WALTON, AS 

GENERAL GUARDIAN O F  T H E  ESTATE OX THE: DEFEKDANT PATRICIA JAKE 
WALTOX, A MIXOR, AKD A S  A REPRESEKTATIVE O F  T H E  CLASS O F  ORPHANS 
O F  JIETIIODIS'P JII~TIWEBS SI~IILARLY SITUATED. 

(Filed 19 July 1963.) 

1. Courts g 3- 
The S u ~ c r i o r  Court is a court of general legal and equitable juris- 

diction. G.S. 7-63. 

2. Snmc; Courts 20- 

Our c o u ~ t b  have jurisdiction of a n  action to modify a trust when the 
trust operates principally in this State, a majority of the trustees reside 
here, and the trustees, pursuant to authority conferred upon then1 by the 
trust, have established administrative offires in this State, notwithstand- 
ing the trustor resided in another state and e ~ e c u t e d  the instrument there, 
but in tleterl~lining the right to modify the trnst our courts will apply 
the Inns of such other state. 

Wl~erc  the l)oten~tral beneficiaries of a trust are  so numerous that i t  
is practically i~npossible to bring them all before the court in an action 
seelring modification of the trust, a beneficiary of each class may be made 
a party and represent the class. G.S. 1-70. 

4. Trusts 3- 

Courts of equity hare j~irisdiction to modify a trust indenture, but in 
order to invoke such equitable power it must be made to appear that  
~ 0 1 1 1 ~  c\-i;.enc>. c~~~i t i i i~enc ;o ,  or emergency not anticipated by the trustor 
hns nriscn requiring a disregard of some specific provision of the trust 
in order to preserve tile trust estate or ~ r o t e c t  the cestltics. 

3.  S:~mc- Evidence held insufficient t o  invoke power of equity t o  
modify t rust  indenture. 

The evidence disclosed that the trustor, a man of exceptional business 
ability, gave n great deal of time and thought to the language of the 
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trust endowment created by him, and that  the trust indenture provided 
that the trustees could invest funds of the trust only in the securities of 
a p o ~ ~ e r  compang which the trustor had helped create, or in govern- 
mental or municipal bonds, The trustees instituted this action for a 
modification of the trust to permit them to invest in stocks and bonds 
of other corporations in their discretion a s  they deemed advisable. There 
was testimony by investment experts that a greater degree of diversifi- 
catloll ir adrisnble and recomnlended under general trust inr-estment 
principles. ElrTcl: Iii the absence of a showing that a modification of the 
prorisions for investment of the trust funds is necrssary to preselre 
the corpus  of the trust or protect the interests of the beneficiaries, there 
is inruficient eridence lo invoke the qu i tab le  power of the court to 
nntliorize the trustees to disregard the espress prorisions of the trust 
indenture, and nonsuit should have been entered. 

HIGGIKS, J.. concurring. 

APPEAL by John S. Cansler, guardian ad l i tem,  and Mary  Jane 
Walton, individually and as  general guardian for Patricia Jane Wal- 
ton, from Campbell, J., December 10, 1962 Special Civil Term of 
R~FCKLEXRCRG. 

On 11 December 1924 James B. Duke, a resident of New Jersey, 
transferred in trust  to twelve named individuals 122,647 shares of 
Duke Power Co., 100,000 shares of British-.lmerican Tobacco Co., 
Ltd., 73,000 shares of R .  J. Reynolds Tobacco Co. B stock, 5,000 shares 
of George IT. I-Ielme Co., 12,323 shares of Republic Cotton 1\1111s, and 
7,93.5 3/10 shares of Judson Mills to be by them and their successors 
held in trust  for the uses and purposcs set out in a trust  indenture of 
that  date executed by Mr.  Duke and the twelve named trustees. 

The trust  then created is by the indenture denominated "the Duke 
Endowment." It has perpetual existence and is governed by a self- 
perpetuating board of fifteen members. I t  gives blanket authority 
t o  the trustees to sell any stocks except shares of Duke Power Co. As 
to  the shares of tha t  corporation and its subsidiaries, no sale can be 
made "except upon and by the affirmative vote of the total  authorized 
number of trustees a t  a meeting called for the purpose, the minutes of 
n.hich shall d a t e  the reasons for and terms of such sale." 

The motives prompting the creation of the trust  and its general 
purposes are detailed in the seventh division of the indenture in this 
language : 

"For many years I have been engaged in the development of water 
poIvers in certain sections of the States of Korth Carolina and South 
Carolina. I n  my study of this subject I have observed how such utili- 
zation of a natural resource, which otherwise would run in waste 
to the sea and not remain and increase as a forest, both gives impeius 
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to industrial life and provides a safe and enduring investmenlt for 
capital. M y  ambition is tha t  the revenues of such developments shall 
administer to  tlie social welfare, as the operation of such developments 
is adnlinistering to tlie economic re l fare ,  of the coninlunities wl~ich 
they serve. With these views in mind I recommend the securities of the 
Southern Pan-er System (the Duke Power Company and its subsidiary 
companies) as the prime investment for the funds of this trust;  and 
I advise the trustees tha t  they do riot change any such investment ex- 
cept in response to the most urgent an11 cstraordinary necessity; and 
I request tlie trustees to see to i t  tha t  a t  all times these companies be 
managed and operated by the nien best qualified for such a service. 

"I have selected Dulie University as one of the principal objects of 
this trust  because I recognize tha t  education, when conducted along 
sane and practical, as opposed to  dogmatic and theoretical, lines, is, 
nest  to  religion, the greatest civilizing influence. I request tha t  this 
institution secure for its officers, trustee.: and faculty men of such out- 
standing character, ability and vision as mill insure its attaining and 
maintaining a place of real leadership in the educational world, and 
that  great care and discrimination be exercised in admitting as students 
only those vihose previous record shows a character, determination and 
application evincing a wholesome and real ambition for life. ,4nd I ad- 
vise tha t  the courses a t  this institution be arranged, first, with spec- 
ial reference to  the training of preachers, teachers, lawyers and 
physicians, because these are most in the public eye, and by precept 
and example can do most to uplift mankind, and, second, to instruc- 
tion in chemistry, economics and history, especially the  lives of the 
great of earth, because I believe tha t  sach subjects will most help to 
develop our resources, increase our wisdom and promote human 
happiness. 

"I have selected hospitals as another of the principal objects of this 
trust because I recognize that, they have become indispensable insti- 
tutions, not only by way of ministering to the comfort of the sick 
but in increasing the efficiency of mankind and prolonging human 
life. The advance in the science of medicine growing out of dis- 
coveries, such as in the field of bacteriology, chemistry and physics, 
and growing out of inventions such a!: Ihe X-ray apparatus, nlake 
hospital facilities essential for obtaining the best results in the practice 
of nledicine and surgery. Po worthy do I deem the case and so great 
do I deem the need tha t  I very much hope that  the people will see to 
it that  adequate and convenient hospitals are assured in their re- 
spective communities, with especial reference to those who are unable 
to defray such expenses of their own. 
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"I have included orphans in an  effort to help those who are most 
unable to help themselves, a worthy cause, productive of truly bene- 
ficial results in which all good citizens sl~ould have an abiding intere>t. 
TThile in my opinion nothing can take the place of a home and its 
influences, every effort should be made to safeguard and develop these 
wards of society. 

"And, lastly, I have made provision for what I consider a very 
fertile and niucll ncglected field for useful help in religious life, name- 
ly, assisting by n-ay of support and maintenance in those cases where 
the head of the family through devoting his life to the religious serv- 
ice of his fellow men has been unable to accumulate for 111s declining 
years and for his widow and children, and assisting in the building 
and n~aintenance of churches in rural districts where the people are 
not able to do this properly for themselves, believing tha t  such a 
pension system is n just call which will secure a better grade of 
service and that  the men and women of these rural districts will ampiy 
respond to such assistance to them, not to mention our own Christian 
duty regardless of such results. Indeed, my observation and the broad 
expanse of our territory mulie me believe i t  is to these rural districts 
that we are to look in lwge measure for the bone and sinew of our 
country. 

"From the foregoing i t  will be seen tha t  I have endeavored to make 
provision in some measure for. the needs of mankind along physical, 
mental and spiritual lines, largely confining the benefactions to those 
sections served by these water power developments." 

By the fourth division of the indenture the trustees were au thormd 
to expend $6,000,000 of the corpus in acquiring property and constru- 
ing buildings for Duke University. 

The fifth division makes provision for the use of the income from 
the corpus of the estate (the portion not expended in establishing 
Duke University plus such funds as Mr. Duke might thereafter add 
to the t rust ) .  The trustees are directed to set aside 20% of the net 
income until an additional S40,000,000 has been added to the corpus 
of the trust. The remaining income is payable 32% to Duke Universi- 
ty ,  32% to such nonprofit hospitals located in North Carolina arid 
South Ciirolina :is the trustees may select for assistance in construct- 
ing and equipping such hospitals and to help cover the cost of the 
treatnlei?t of the indigent, 3% to Dayidson College, 5% to Furman 
University. 4% to Johnson C. Smith University, 10% to nonprofit 
organizations selected by the trustees from those in North or South 
Carolina vhich are engaged in caring for orphans, 270 for the care 
and maintenance of needy superannuated Methodist preachers and 
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widows and orphans of dcceased YIethodist preachers residing in 
North Carolina, 6% to such Methodist churches in North Carolina as 
the trustees m~gl-it select to be used bv them in erecting churches in 
rural areas, and 4% for the maintenance and operation of such 
churches. 

The third division of the indenture limits the authority of the 
trustees with respect to  investments in the following language: 

"TO invest any funds from time to time arising or accruing through 
the receipt and collection of incomes. revenues and profits, sale of 
properties, or otherwise, provided the said trubtees may not lend the 
~vliole or any part  of such funds escept to  said Duke Power Company, 
nor may said trustees invest tzhe whole or any par t  of such funds 
except to said Duke Ponrer Company, nor may said trustees invest the 
whole or any part  of ~ c h  funds in any property of any kind except in 
securities of said Duke Power Coinpany, or of a subsidiary thereof, or 
in bonds validly issued by the United States of America, or by a State 
thereof, or by a district, county, town or city which has a population 
in escess of fifty thousand people according to the then last Federal 
census, which is located in the United States of ,4merica, which has 
not since 1900 defaulted in the payment of any principal or interest 
upon or with respect to any of its obligations, and the bonded in- 
debtedness of which does not exceed ten per cent of its assessed 
values. Provided further tha t  n-henever the said trustees shall desire 
to invest any such funds the same shall be either lent t o  said Duke 
Power Company or invested in the securities of said Duke Power 
Company or of a subsidiary thereof, if and to the extent that  such a 
loan or such securities are available upon terms and conditions satis- 
factory to said trustees." 

This action was begun by plaintiffs, trustees, on 3 October 1962. 
They seek to  have the court insert inmediately before the proviso in 
the quoted portion of the third division of the trust limiting the au- 
thority of the trustees with respect to  investments, the following: "or 
in such other securities, including common and preferred stoclis, bonds 
and debentures of private corporations, and other property, real or 
personal, as said Trustees shall, in their discretion, deem advisable, 
without being restricted to  such investments or reinvestments as  are 
permis~ible for Executors or T r u ~ t e e s  under any present or future ap- 
plicable  la^, rule of court or court decision." 

By order entered on 11 October 1962 defendant Cansler was appoint- 
ed as guardian ad  litem "for all minors, unborn persons, unknown per- 
sons, corporations, as~ociations and entities and all other persons, 
corporations, associations and entities whether now in being or here- 
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after coimr!g into being who may now have or might hereafter acquire 
an interest in the subject mattcr of this suit. . ." 

By order entered 11 November 1962 i t  was found tha t  Cabarrus 
SIemor~:-tI Ho:p:tal and Greenville Gencrai IIospital, Baptist Uh:l- 
dren's IIoines of Sort11 Carolina, Inc., and Epwort l~ Children's IIonie, 
Quarterly Conference of Duke's Chapel 1Iethociist Church, Quarterly 
Confcrence of Hill's Chapel Aletiiod~st Church, Rev. Loy D. Thomp- 
son, Mary Jane IValton, and M a y  Jnne Wslton, generd guardian of 
Patricia ,Jane V'alton. were inembers of the different classes of bene- 
ficiaries named in the indenture; and the illembers of the several 
classes were so numerous that  i t  was impracticable to  bring a!i po- 
tential beneficiaries before the court. The court directed the named 
beneficiaries to represent their respective classes. 

All defendants except defendant Western North Carolina Annual 
Conference of the Methodist Church, Southeastern Jurisdiction, an- 
swered. The answers, other than the answers of defendants Cansler 
and TITalton, raised no issues of fact but requested the  court to investi- 
gate and make appropriate orders. The answers of defendants Cansler 
and Walton deny some of the allegations because of lack of infor- 
mation. They challenge the conclusions which plaintiffs draw from the 
facts alleged. 

After the answers were filed, defendant Cansler filed a demurrer 
challenging the jurisdiction of the court. The demurrer was overruled. 
A jury trial was waived. Judge Campbell, after hearing the evidence, 
lrlnde findmgs of fact on which he concluded plaintiffs were entitled to 
the re i~ef  sought. Judgment was entered giving the trustees power and 
authority to invest in accordance with the prayer of the complaint. 

Defendant. Cansler and Walton, having noted exceptions to findings 
and rulings, appealed. 

Lassiter, Moore a d  V a n  Allen b y  Robert  Lnssiter, Jr., and Perkins, 
Daniels. JIcCormaclc &. Collins of comse l ,  for  plaintiff  appellees. 

John S. Cansler and Cansler & Lockhart  for de fendant  appellants. 

ZODN is, J .  Before considering the correctness of the judgment prr- 
lnltting plamtjff Y ,  trustees, to make investments expressly prohibited 
by the trust ~ndenturc,  we must dispose of the questions presented 
by t!le denlurrer filed by defendant Cnnsler in the Superior Court and 
the demuric~r fiied in this Court by defendants Cansler and Wallon. 

For practical purposes the denlurrcrs present these questions: (1) 
Does the dile process clause of the Fourteenth Amendment to the 
Constitution of the United States forbid this Court from exercising 



8 I N  THE SUPRE?VIE COURT. [260 

its equitable jurisdiction with respect to the administration of a trust 
wliich by its express language is "executed by a resident of the State 
of New Jersey in said State, is intended to be made, administered and 
given effect under and in accordance wit'h the present existing laws 
and statutes of said State, notwithstanding i t  may be administered 
and the beneficiaries hereof may be located in whole or in part  in other 
states, and the validity and construction thereof shall be determined 
and governed in all respects by such l a m  and statutes?" (2) Is  the 
court n-ithout authority to act because it has not acquired jurisdiction 
of all necessary parties? 

The argument made by appellants tha t  the authority to control and 
supelvise the administration of the trust is limited to the courts of 
Kcw Jer5ey, because made in tha t  state by a citizen thereof and by its 
terms must bc mterpreted and administered in accordance with the 
laws of tha t  state. :s lacking in merit. Appellants in their brief fr:mkly 
say they "1~110~~~ of no controlling authority in support of tlie grounds 
of such dcmurrej." but heiievc i t  their duly to present the question for 
decision. 

The general rulc with respect to the interpretation of contracts was 
stated by Connor. J., in Cannndav v. R.E., 143 N.C. 439, 55 S.E. 836. 
He  said: "It is settled that ' I Ia t ters  bearing upon the execution, in- 
terpretation and validity of a contract are determined by the law of 
the place whcrc i t  is made.' " The statement made in the Cannaday 
case mas repeated by Winborne, C.J., in Roomy v. Ins. Co., 236 W.C. 
318, 123 S.E. 2d 817. This rule is generally recognized. Bundy v. 
Commercinl Credit Co., 200 N.C. 511, 157 S.E. 860; 12 Am. ,Jur. 771; 
17 C.J.S. 341. 

But the rule, like most general rules, is subject to qualifications and 
exceptions. Bzindy V .  Commercial C r e d ~ t  Co., supra. It has been said: 
' T h e r e  a contract is to be pmforinecl  holly outside the  state in which 
tlie contract v a s  made the parties are presumed to adopt the law of 
the place of performance as the law of the contract." Elk River Coal 
& L7cmber Co. v .  Funk. 271 K.K. 204, 110 -1.L.R. 1415; 17 C.J.S. 
342-3. 

American Inptitute's Restatement of Conflict of Laws sec. 297 states 
the gcneral rulc governing the administrarion of an inter 7~ivos trust of 
niovables: "A lrust of movables created by an instrument inter vivos 
is ndministered by the trustee according to the lam of the state where 
thc instrunlent creating the trust  locates the administration of the 
trust." Comment "a" thereunder state::: "The administration by the 
trustee is the action of the trustee in carrying out the duties of tile 
trust. I n  what securitics can he invest? W11at interest should he receive 
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on investment? T o  whom shall he pay the  income? T o  whom shall he 
render an  account? These are questions of administratio~n and the  rule 
stated in this Section is applicable to them." I n  comment "d" i t  says:  
"In order to  determine where the  administration of the trust  is located, 
consideration is given to the  provisions of tlie instrument, the  resi- 
dence of the  trustees, tlie residence of the beneficiaries, the location 
of the property, the place where the  business of tile trust  is to be carried 
on." The rule there enunciated is seemingly the  1 ~ ~ 7  of New Jersey. 
Swetland v. Swetland, 149 A 50. 

B u t  llke the rule for the  interpretation of contracts the  general 
rule in t lu s t  adiiiinistration is subject to  exceptions and not  uni- 
versally applied. Haag v. Barnes, 173 S . E .  2d 4-11, 87 -4.L.R. Sd 
1301; TT7ilmiilyton T m s t  Co. v.  ItTil~izingtorl Trust CO. ,  2-1 -4 2d 309, 
139 A1.lL.I?. 1117; Hutchinson v. Ross, 187 S . E .  65, 89 A.L.R. 1007; 
and tile annotations to those cases; 11 Am. Jur.  362-3. 

Here tllc trust  agreement had each of the eleinents referred to in 
conimcnt '*d" inlerpretlng the Restatement rule. Some of t!ie original 
trustees r c r e  ~es iden t s  of S e w  Jersey, others of Kor th  Carolina, South 
C a l o h n ,  and New Yorli. The instrument r a s  executed and acknowl- 
edpeii in Sen-  Jersey. The trustees were authorized to select places 
fro111 n-liicii tlie trust  ~ o u l d  be adminiqtered. Doubtless the draftsman 
saw tha t  controversy ii-~iglit arise ~ v i t h  respect to  tlie administration 
of tlie t lus t  and for tha t  reason said the l a ~ s  of S e w  Jersey should 
prov~cle the rule to  govern the  trustecs in the adniinistration of the 
t rus t ;  hut  this declaration was not intended to vest sole control over 
the 2dmin;str:,tlon of tlie t rus t  in the courts of t h a t  state.  Doubtless 
Mr .  Duke nnd the draftsman s a ~  that  t!le courts of S e w  Jersey might 
not be able to exercise any jurisdiction because of the nonresidence 
of the trustecs and beneficiaries and tlie lack of control over the trust  
aiqetb. X court called upon to supervise the ndministrat~ion should have 
no doubt 2% to n h a t  law the donor intended the trustees to obey. 

Tlie Super;or Courts of this State are courts of general jurisdic~tion, 
G.S. 7-G3, esercising equitable powers. Settle v. Settle, 141 X.C. 553. 
Tliey may ,  n-lien all necessary parties are before tlie court, determine 
questions relating to the administration of trusts operating in this 
state. 

Tliere ran be no doubt tha t  this trust  operates principally in this 
state and that  this state has substantial contact  nth and interest In 
the  trust. Tlie trust  instrument declares the trust  Ivas created to further 
tlie econoinic and social welfare of the states of North Carolina and 
Fouth Carolina;  donor wished the  majority of the  trustees to be 
natives of those states;  the trustees have acted accordingly-nine are  
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residents of Korth Carolina, one is a ~ e s i d e n t  of South Carolina, and 
the others live in Hawail, Kew Yorli, or Connecticut; the trustees, 
pursusnt to  the authority given tllcm, have established tllelr principal 
office in Charlotte, N. C., with mother  ofice In Durham, 9. 6 . ;  the 
prmcipal ofice of Duke Power Co., tile inatrunientality expected to  
provide the bulk of the funds to be distributed to  bei1eficiar:es of 
tlie trust, is located in Charlotte, X. C.;  five of the ten annual meetings 
required by the trust  are held in North Carolma; most oi the bene- 
ficiaries of the trust have their rc;ideni:e and operate in t h s  s ta te ;  
substantial bank accounts are mnintairietl in this state for distribution 
to  trhe beneficiaries; tlie books and records of the trustees are main- 
tained in this state. No fact alleged ind cates the trust prejelitly has 
any connecrtion with the state of S e w  Jersey or that  any of its assets 
are in that  state or tha t  any beneficiary lives in Xew Jersey. 

The due process clause does not forbid tlie courts of this state 
from exercising jurisdiction over tlie tru:t under the facts alleged and 
admitted by the demurrer. 

Appellant's second position is: The court lacked authority to  act  
because all potential beneficiaries have not been personally served 
with process and have not voluntarily submitted theinselves .LO the 
jurisdiction of the court. 

All speclfic beneficiaries are before tlie court. Representatives of 
all classes, where no speoific beneficiary is named, are before the court. 
The agreement authorizes the trustees to  select for donations non- 
profit hospitals in North Carolina and South Carolina. The complaint 
alleges and the demurrer admits there are approximately 153 eligible 
hospitals in Sort11 Carolina and approximately 80 eligible hospitals in 
South Carolina. Cabarrus ;\leinorial Hospital, a Xorth Cnroiina corpo- 
ration now a recipient of funds, and Greenville General Hospital, a 
South Carolina corporation now a recipient of funds, are parties and 
were specifically directed to represent this class of beneficiaries. 

There are approximately 30 institutions in Sort11 Carolina t h a t  care 
for orphans and 13 such institutions in South Carolina. Defendant 
Baptist Children's Honlcs of I?Torth C:xrolina and Epn-orth Children's 
I-Iome of Pout11 Carolina typify this class of beneficiaries. They were 
by ordcr of cou1.t specifically directed to represent the class. There are 
approxiinntely 1-60 rural churches in North Cwolin? e1;gible for 
selection by the trustees for benefits m d e r  the trust. The  Quarterly 
Conference of Duke's Chapel Methodist Churcli and the Quarterly 
Conference of Hill's Chapel Methodist Church Ere representatives of 
that  class. There are approxinlately 223 superannuated preachers, any 
of m-hom might be selected to  receive himefits under bhe trust. Defend- 
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a n t  Tlion~pson, a citizen of h-orth Carolina, is a representative of t h a t  
class. There are approxiinately 240 eligible widows in Kor th  Carolina, 
any of wlioin might be selected for benefits under the  trust .  Defendant 
M a r y  Jane  Walton typifies tlie class she is specifically directed to  
represent. 81ie has employed counsel and challenges tlhe right of the  
court to grant the re l~ef  bought. There are appros i~nate ly  23 eligible 
orphans in Sor t l i  Carolma, any  of whoin might be selected for bene- 
fits, Defendant 1':itricla Jane  Walton typifies tha t  class. T!lus, ac- 
cording t o  tlle nllcgat~ons of the complaint, sonle 2240 indiwduals or 
associat:oils might, under the t e r m  of the trust, be seleoted by the  
trustees as reci;)~cnts of M r .  Duhe'z beneficence. Kone of these po- 
tential benefic~arics is specifically dos ipa ted .  S o n e  could a s  a mat ter  
of riglit az-.ert any cl:lini against t he  truzt. TTlien and to what  extent 
paynierits n-ill be made to nieinbers of the  class or to  the  particular 
clnaa are  matters left to tlle discretioil of tlie trustees. 

The dzni:urer requlres us to decid? ~r l ic ther  under the  facts alleged 
and admitted d ie  c o u t  ~ i - n q  po~rerle;s to a r t  untd all 2240 or more of 
t h e  potential beneficiaries had in soiiie ninnner subnutted t h e x  person 
to the ,iurisdict;on of the courts of North Carolina. T o  support their 
contention t h a t  a court of this s ta te  could not ac t  unless and until i t  
had acqured  p c r s o n ~ l  jurisdiction over each of the potential bena- 
ficiaries. appellants rely on Hanson v. Denckla, 337 U.S. 235, 2 L. ttd. 
1283, 73 S. Ct.  1228. The facts in tlint case are so different from tlie 
fncts presented by  this case t h a t  i t  cannot in our opinion be con- 
trolling. Tlicrc the tr l~stces,  residents of another state,  were not before 
the courts of Florida which held the trust  invalid. They had not undcr- 
taken to exercise any tru-t  authority in Florida. Here the  trustees are 
seeking the  aid of the court. A majority are  residents of this state. The  
trust  i- and h r s  iwcn for twenty-five pears engaged in business in this 
state. Here representatires of each class of beneficiaries are before 
the court. 

Our stgatute, G.S .  1-70, provides: "TT'hen the question is one of a 
coiiinion or general interest of inany percons, or where the parties are 
so numerous tha t  i t  ib impractica1)le t o  bring them all before the court, 
one or more inny w e  or defend for the benefit of all." This statutory 
prori:ion ha< its counterpart in Rule 233 of t!lc Federal Civil Rules 
of Procedwe. 

Our statute and the Federal rule, promulgated with the  approval of 
the Pupreiiie Court  of the United States, merely provide a ready 
ineans for dispatch of business. Apt illustrations of their usefulness 
may hc found in 31111s v. C e m e t e r y  Park  Corp., 242 N.C. 20, 86 S.E. 
2d 893; T a y l o r  zl. Ins.  Co.. 214 N.C. 770, 2000 8.E. 882; Bronson 11. Ins. 
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CO., 85 N.C. 411; Fox Publishing C'o. v .  U.X., 366 US. 683, 6 L. ed. 
2d 604; Supreme Tribe of Ben HUT v .  Cauble, 235 U.S. 35G, 65 L. ed. 
673; TT7a!Ince v. Adanzs, 204 U S .  415, 51 L. ed. 547; Advertising 
Special. ~ Y a t .  Ass'n. v .  Federal Trade Com'n., 238 F .  2d 10s;  39 Am. 
Jur.  919; 67 C.J.S. 947. 

S o t  only were the class representatives parties but Xorth Carolina 
Hospital Association, South Caro1in:t Ho3pitlal Association, North 
Carolina Association of Child-Caring Institutions, the Annual Con- 
ference of the North Carolina Methodist Episcopal Cliurch, and 
Western S o r t h  Carolina Annual Conference of the ?\Iethodist Church, 
Southeastern ,Jurisdiction Iyere parties. Praotically all of tlie insti- 
tutional potential beneficiaries are, according to the court's findings, 
active participating members of these associations or organizations. 
The court's order nmde express provision for any potential bene- 
ficiaries desiring to do so, to make themselves parties to the proceed- 
ing. It is appropriate also, we think, in considering tihe demurrer to 
take note of the cautionary steps taken by the court to see tha t  all 
possible beneficiaries had notice of the pendency of the action. Letters 
were mailed to all kn0n.n potential beneficiaries of each class and 
notice of the institution and purpose of the action was given by 
publication. 

The court having jurisdiction of the trust  assets, the trustees, and 
representatives of all classes of beneficiaries, had authority to  hear 
and decide tho questions raised by the pleadings. Fergzrson v. Prioe, 
206 S . C .  37,173 9.E. 1. 

K O  one has questioned tlie authority of the court to grant the relief 
sought without making Duke Power C'o. a party. We nlerely note its 
absence, finding i t  unnecessary becauee of our conclusions on the 
merits to  decide ~ ~ h e t h e r  i t  is a necessary party. 

Touching the merits of the controverqy the col~r t  mnde findings 
which u-e summarize in pa l t  and quote in part:  The approximate value 
of tthe securities placed in the trust in 19% was $40,000,000; hhe 
122.674 shares of Duke Pan-er Co. then given the trust had an np- 
praised value of $29,133,280; bv 30 November 1962 these shareq had 
increased to 1.WR.411 shares v i t h  a market value of $110,165,83P; the 
truzt had a net incoine in 1925, the first year of its operation, of 
$3PG.'il-1.16; by 195'7 its net income had increased to $3,601,931.99, 
and for 1961 the net income was $12,592,062.97: 3Ir .  Duke died in 
1923; he bequeathed additional funds to the trust for use by Duke 
University; other members of the Duke family have made gifts t o  
the trust approximating $723,000; no restrictions are imposed on the 
trustees with respec~t to the investment of gifts to the trust other thian 
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those made by Mr. Duke himself; as of 30 November 1962 assets of 
the trust  restricted as to reinvestment consisted of stocks worth a t  
market and bonds a t  par $471,764,417. The  following is a list of the 
stocks and bonds 

Shares 

6,517,550 
2,348 

791,MO 
59,300 

639,644 
19,031 
30,000 

then held: 

Issuer Value 

Duke Power Co. common $378,017,900 
Duke Power Co. preferred 373,028 
Alunlinium Ltd. 17,402,880 
Aluminum Co. of Am. preferred 5,040,500 
Aluminum Co. of Am. common 35,180,420 
Piedmont B Nolrtrhern Ry.  common 2,264,689 
U. S. Tobacc~o Co, common 81O,(K)O 
Duke Power Co. bonds 13,300,000 
U. S. bonds and notes 17,370,000 

At  the end of 1961 there had been added to the corpus of the trust 
a s  required by division five $15,500,000, of which approximately 
$1,000,000 was added in 1961. Stocks of Aluminum Co. and Alulninium 
Ltd. represent approximately 93% of the stock held other than stocks 
of Duke Power Co. The 122,647 shares of Duke Power Co. given xlien 
the trust was created represented 42 % of the voting stock of tha t  
company. The trustees now have approximately 57% of the voting 
stock of tha t  company. Duke Power Co. is constructing a hydro- 
electric plant on Catawba River t o  have an initial capacity of 
262,500 kw and an ultimate capacity of 350,000 kw. This will cost 
between $60,000,000 and $70,000,000 and will create a lake covering 
approximately 33,000 acres. Serious inflation has affected the economy 
of the United States since 1924. Consumer prices were about 70% 
higher in 1961 than in 1924. " (1 )n  recent ycars, the average cost per 
student in institutions of higher education have increased by betwren 
7% and 8% per year, on the average, and the corresponding increase 
figure in respect of hospital cosits per patient day has been close to 
976." The purchasing power of the dollar in 1961 was only 3770 of 
its value in 1924. Since 1924 there has been a change in the ac- 
ceptability of common stocks as an investment medium. They are 
now looked upon as desirable investments. " (A)  11 indications are t,llat 
the effects of inflation will continue for the foreseeable future and a t  a 
projected rate of between one and one and one-half per cent per year." 
Keeds of the colleges and other beneficiaries of the trust mill increase 
not only because of depreciation in the value of the dollar but because 
of expected expanded population and for tha t  reason the number of 
individuals hoping to benefit by the allocation of trust funds. The 
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Federal debt in  1924 approximated $20 b~llion. Today i t  approximates 
$300 billion. 

"Thalt, in the opinion of the investment experts who testified in 
this proceed~ng, a greater degree of di~ersification is necessary, under 
general trust investment principles, than exists ( a )  in the holdings of 
the Endowment in stocks of corporations other than Duke Power 
Company, insofar as the percentage thereof represented by the hold- 
ings of two aluininunl corporations is coilcerned, and (b )  in the hold- 
ings of the Endo~nnent  insofar as the percentage of such holdings 
represented by the stock of Duke Power Company is concerned. 

"That the investment e ~ p r r t ~ s  who lestified in this proceeding are 
of the opinion that  proper safeguard in^ of the corpus of the En-  
downlent requires a greater degree of diversification in the respects 
mentioned in the i~ninedlately preceding finding. 

"That the experts in problems facing foundation trustees and trust  
investinent ni~atters who testified in this proceeding are of the opinion 
tha t  the restrictive invewnent provisions set forbh in the Indenture 
constitute a threat to tlhe safety of the Endou-ment corpus. 

"That the experts in problems facing foundations trustees and trusts 
investment matters ~ ~ h o  testified in tliis proceeding are of the opinion 
tha t  the Endowment Trustees should li:~ve greater flexibility in in- 
vestment provisions and t h a t  the need for such flexibility, as of  the 
present time. has greatly increased from the corresponding situation in 
1924 due to factors which are present in the political and eeono~nic 
situation which exists today as compared with 1924 and bhat such need 
is greater today than in 1924 by reason of the greatly increased size 
of the fund today as compared with 1!)21." 

The court concluded: "That the circ~uinstances in this case consti- 
tute a case of emergency arising through exigencies not contemplated 
by James B. Duke. the creator of the trust. . . .That a change in con- 
ditions has occurred since the creation of the Endowment and a change 
in conditions may be reasonably forereen, as a result of which the 
objectis of the t,rust under tlic Indenture map be defeated in whole or 
in part  by the investment, or continuation of investment, of all the 
funds of sucih trust in the kinds of investments to which the plain- 
tiffs, as Trustees, are now limited by the Indenture and the objects 
of such trust  and the interests of all the beneficiaries thereof, whether 
vested or contingent, will be promoted by changing the Indenture. . ." 

On the findings and conclusions the court ordered the trust  be 
modified with authority in the trustees to  invest in "common and 
preferred stocks, bonds and debentures of private corporations, and 
other property, real or personal, as said Trustees shall, in their dis- 
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cretion, deem advisable, without being restricted to such investments 
or reinvestments a s  are perniiss~ble for Zxecutors or Trustees under 
any present or future appllcnble law, rule of court or court decision." 

Appellants, by motion to  nonsuit and by exceptions to  the court's 
f ind~ngs and conclusions, raise these questions: (1) M a y  a court of 
equity authorize a trustee to ignore the provisions of the trust  instru- 
ment limiting his authority nit11 respect t o  tlie kind of securities in 
which he may invest? (2)  If so, does the evidence offered in this case 
justify the exercise of that  power? 

Our decisions a n m e r  tllie first question in the affirmative. "But the 
powcr of the court should not bc used to  direct the trustee to depart 
from the express terms of the trust, except in cases of emergency or t o  
preserve the trust  estate." Penick v. Bank, 218 N.C. GY6, 12 S.E. 2d 
253. "It must be made to appear t h a t  some exigency, contingency, or 
emergency has arisen which makes the action of tlie court indispens- 
able to  the preservation of the trust  and the protection of infants." 
Redwine v. Clodfelter, 226 S . C .  366, 38 S.E. 2d 203. "To invokc tihe 
jurisdiction of a court of equity tlie condition or emergency asserted 
must be one not contemplated by the testator, and whicli, had i t  been 
anticipated, would undoubtedly have been provided for; and in af- 
fording relief against such exigency or emergency, the court must, as  
f a r  as  possible, place itself in tlie position of the testator and do with 
the trust estate what the testator mould have done had he anticipated 
the emergency. Cutter 21. Trust Co., 213 N.C. 6SG, 197 S.E. 542. It is 
not the province of the courts to  substitute their judgment or the 
wishes of the beneficiaries for the judgment and wishes of the 
testlator." Carter v. Kempton, 233 X.C. 1 ,  62 S.E. 2d 713. 

Decisions of this court accord with the law of New Jersey as tle- 
clared by i ts  courts. Buchanan, V.C., said in -7-eu: Jersey ATational 
Bank & Trzist Co. v. Lincoln Mortgage & Title Guaranty Co., 105 
X.J. Eq. 557, 146 A. 713: "I t  is of course quite true tha t  ordinarily 
the trustee is bound, in the administration of the trust, by the terms of 
the trust, and that  even his (sic) court has no right t o  authorize the 
trustee to  depart therefrom; but i t  is  also true tha t  a court of equity, 
in its capacity as  universal trustee, may in cases of emergency, for the 
preservation of the trust  estate and protection of the cestuis, author~ze 
and direct the trustees to do acts which under tlie terms of thc trust  
and under ordinary circunistances they would liavc no power to do. 
This power resides in the court of chancery as  a pa r t  of its original in- 
herent jurisdiction-its general administrative jurisdiction in cases of 
trusts." After citing cases in support of the foregoing statement, he 
adds: "It is of course recognized t h a t  the jurisdiction is one which 
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should not be exercised except in an emergency and then only for 
the preservation of the trust  estate and the protection of the cestuis." 
First *I-ctt. Bk ,  of Jersey t'ity v. Stevens, 9 N.J. Super. 324; Fidelity 
Ins. Co. v. G w f e d  Co., 36 N.,J. Eq. 405; Pennington v .  Metropolitan 
Mztseum of Art ,  63 N.J.  Eq. 11. 55 -4 468; Price v .  Long, 87 N.J. Eq. 
578, 101 -4 195; Trust Co. of X. J .  v .  Ghinz, 181 A 27; Lambertville 
ATat. Bk. 2). Bzimster, 141 N.J. Eq. 396, 57 h 2d 525. 

I n  1898 the legislature of Kew Jersey enacted a statute permitting 
fiduciaries to invest in bonds of Dlie United States, bonds of the state 
of N ~ I T  Jersey or political subdivisions thereof, or bonds secured by 
first mortgage on real estate. These arc referred to in New Jersey as 
"legal investments." 

I n  1937 the New Jersey legislature enacted a statute authorizing a 
trustee or n beneficiary of a trust, when an emergency arose. to apply 
to the chancery court for authority to mvest in securities other than 
those designated by tlie statutes as ('legal investments" or defined 
by the terms of the trust. The statute m:is incorporated as 3:16-17 and 
3:lCi-18 in the Revised Statutes of New Jersey 1937-reenacted in 
substance in the Revised Statutes of 1951 as subsections a and b of 
3A4:13-15. Subscction b. of tha t  statute now reads: "If the court shall 
find that  by reason of a change in conditions which occurs since the 
creation of such trust  or which may be reasonably foreseen, the objects 
of the trust might be defeated in whole or in part  by the investment, or 
continuance of the investment, of all the funds of such trust  in the 
kinds of investments to which the trustee is then limited by the 
statutes of this state or by the instrument or court order creating such 
trust  and that  the objects of tlie trust  arid the interests of all the bene- 
ficiaries thereof, whether vested or contingent, would be promoted by 
the investment of all, or some part ,  of the trust  funds otherwise, the 
court shall by its order or judgment. . .authorize or direct the trustee of 
such trusts to  invest, the whole, or such par t  thereof as i t  shall desig- 
nate, in any class of investments, including common or preferred 
stocks of corporations of this state or of any otrher state or country, 
which in its judgment will promote the objects of the trust and the 
interests of all the beneficiaries thereof." 

For the purpose of showing the application and proper interpre- 
tation of 1937 R.S. 3:16-17 and 18, plaintiffs put  in evidence exempli- 
fied copies of tihe complaints and final decrees in four cases, Askew v .  
Fidelity Union T m ~ s t  Co., Blair Academy v .  Trustees of  Pvesbyt&y, 
Morris Commz~ni ty  Chest v .  Wilentx,  and Smith v .  Hardin. Bene- 
ficiaries of the trusts in each of those cases applied to the chiancellor 
for an order authorizing tlie trustee to invest in "nonlegal invesrt- 
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ments." The final decree in each case auhhorized the trustee to invest 
in designated stocks. The decrees were based on findings tha t  unfore- 
seen changes endangering t8he trusts had taken place since the trusts 
were created. The Askew, Blair Academy, and Snzith cases have not 
been published. Morris Comnzunzty Chest L I .  TVileiztz is reported 134 
N.J. Eq. 580, 3 A 2d 808. 

In add~t ion to the decrees put  in evidence, our attention is called to 
Bliss v. Bliss, 126 S.J .  Eq. 308, 8 -% 2d 705, affirmed 127 X.J.  Eq. 20, 
11 A 2d 13, and Reiner zl. Fidelzty Union Trust Co., 126 N.J. Eq. 78, 
8 A 2d 175, reversed 127 K.J.  Eq. 377, 13 1 2d 291, 128 X.L.R. 964. 

The Bliss and Reiner cases vere  the only two t,o reach the Court of 
Errors and -Appeals, then S e w  Jersey's court of final authority. Keed- 
less to say, the law as declared by that court is the law which must be 
applied here. 

The vice chancellor said in ilIorris Commxnity Chest v. TYikntz, 
supra: "The Legislature by enactment of the cited statute, to my 
mind, made i t  clear that i t  recognized that  the court had jurisdiction to 
act, and tha t  presently conditions were such, in the opinion of the 
Legislature, that  the court, in proper cases, should act, and i t  therefore 
expressly authorized the court in certain instances to act and provided 
the iiiethod of procedure. -1mong the c l a s w  of investments which the 
Legislature thought might be authorized, were common and preferred 
stocks, and it recognized by the provisions of the aclt that  conditions 
presently existed which might make it necessary to i n v e ~ t  in common 
stocks in order to maintain the integrity of a trust fund, and while the 
inherent pan-er of the court was unlimited, it intended by the statute 
to limit the poJyer of the court in this respect, and therefore inserted 
the provision in R.S. 3:16-18 'provided, tha t  the court shall not 
authorize or direct the purchase of any class of common or preferred 
stock of any corporation unle3s such corporation shall have been 
organized and engaged in the conduct of its business for five calendar 
years immediately preceding the purchase of the stock of such corpo- 
ration.' " 

In  Reiner v. Fidelity Union Trust Co., 126 N.J. Eq. 78, 8 A 2d 173, 
the trustee challenged the constitutionality of the 1937 statute when 
applied to truzts created prior to the enactment of the statute. The 
vice chancellor held the statute constitutional. He  cited the Mom's 
Community Chest case, supra, in support of his conclusion that  the 
startute did not purport tao c~hange substantive rights-merely matters 
of administration over mhich courts of equity had jurisdiction with- 
out necessity for a statute. The vice chancellor reaohed the  con- 
clusion tha t  the evidence established such change of conditions 
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jeopardizing the trust a s  warranted bhe exercise of the power declared 
by the statute. The trustee appealed. 'The Court of Errors and Ap- 
peals, 13 A 2d 291, approved the vice chancellor's conclusions as to his 
authority and the validity of the statute, but  reversed the decree 
authonzmg tlie trustee to deviate from the proviqions of the trust  
relating to investments. 

Donges, J., speaking for a unanimous court, said: "Here the donor 
provided tha t  the  funds should be invested in legals. The income was 
to  be distributed and, in certain e v e i h ~ l i t i e s ,  the principal was t o  be 
distributed, but i t  does not appear tha t  tlie purposes of the trust will 
be defeated because there has been sonie shrinkage in income. It ap- 
pears that the sole purpose to be accomplished is to increase income by 
investing in stocks tha t  will produce more but will not be legals. 

"In view of the determination of this court in the case of Bliss v. 
Bliss, 126 K.J. Eq.  308, 8 A t'd 705, affirmled 127 N.J. Eq. 20, 11 A 
2d 13, in whic~h there was an affirmance of the decree advised by 
V. C. Kays dismissing the bill of complaint where there rvas an effort 
to  increase the income for the benefit of the cestuis que trust, this 
decree must be reversed. I n  this case the whole situation was put  upon 
the basis of economics, not the necessity of the beneficiaries. . .In the 
Bliss clase there was testimony of a substantial shrinkage of both the  
value of the corpus and of the income, with resultant inconvience to  
the cestuis que trust and to the remaindermen on final distribution. 
But  in tha t  case, as in this case, there was no evidence tha t  the 
purposes of the trust were likely to be defeated. Therefore, the war- 
ranty given by the statute for intervention by the Court of Chancery 
is lacking, and failing t h i ~  the decree must be reversed." 

The vice chancellor filed his decree in the Bliss case referred to  by 
the Court of Errors and Appeals on 23 -2ugust 1939, 8 A 2d 705. There 
the test.ator had authorized his trustee to continue to hold securities 
received from his estate or to reinvest as permitted by the lams of 
New Yorl; in a restricted group of r a h a y  bonds. The beneficiaries 
contended the authority of the trustee should be nmplified so as t o  
permit investmcnt in specifically designated common and preferred 
stock because such deviation and diverGfic.ation would result, in 
greater security of principal and m0ult1 constitute a hedge against 
inflation. The vice chancellor, notwit~hstanding a substantial de- 
preciation in the value of the securities beld by t h e  trust, declined to 
authorize the proposed investments. His conclusion was aplproved by 
the Court of Errors and ;lppeals in a per curiam opinion. 11 A 2d 13. 

Here the trustees for practical purposes seek to set aside in toto 
the restrictions in the trust  instrument with respect to investments. 
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They correctly say the additional authority given them by the court's 
decree does not in fact modify the provisions of the trust  with respect 
to  investments in Duke Power Co. Literally t h a t  is true. They already 
have full authority to sell any par t  or all of t!ie stock they hold in 
Duke Power Co. But  if they sell it, they must invest the proceeds in 
governmentd obligations. Tha t  they do not nrish to do. 

The testimony on which they rely for the authority sought comes 
from experts in the field of investments. Their opinlon t h a t  the re- 
quested authority should be granted is based on t ~ o  propositions: 
First, there is an undue concentration of stock ownership in industries 
and companies. 

U r .  Dickey testified: "I would say tihat the exercise of prudence, 
all otIher things being equal, would d ~ c t a t e  definitely tha t  the funds 
would be safer with a greater degree of d~versification. . .I am c1e:irly 
of the opinion that  there IS such a high degree of concentra~ion of the 
over-all holdings of the Endownlent in Duke Power that  i t  would 
defin~tely not be desirable to increase these." hl r .  1lcCloy said: "I 
have fornled an opinion as to the desirability or undesirability of 
foundation trustees being subject to restrictive provisions, particular- 
ly in respect of investments. I n  the fast changing world, it is my 
op~nion t h a t  the trustees of charitabie foundab~ons should be prepared 
t o  adjust and have the power to  adjust to a variety of possible 
changes and circum~t~ances which affect the trust. . .Ideally, foun- 
dation trustees should have all the latitude necessary to carry out the 
basic circumstances and the b a s e  purposes of thelr trust  in the face 
of changes." Mr.  Heartt ,  cl~a~irman of the Endowment, chairman of its 
investment con~n~i t t ee ,  director of Duke Power Co., and chairman of 
its finance committee, testified: "As to what the Trustees proposed 
to do if the relief requested in this petition ehould be granted, we have 
no plans a t  all. Our great desire is to be free af the rsstrictions, to be 
brought up to date, so to speak, in the  investment area so that  we 
mill be prepared to exercise judgment and take proper steps when 
occasions seem to call for it. . . .Duke Power, in growing from a very 
sma1,l ~ ~ a t e r  power company to one of the ten largest and one of the 
most prosperous utilities companies in the country, has counterbal- 
anced any other erosion we might have hiad. But  Duke Pofiver Co. has 
reached malturity, and I don't think i t  is possible to hope for a similar 
experience with i t  that  we have had in the last 20 or 30 years." 

The Supreme Court of New Jersey has generously made available 
to us the record in the case of Reiner v. Fideh ty  Trust Co., supra. We 
h v e  studied the record, including the evidence on which the vice 
cjhancellor based his opinion. Complainants there did not allege a 
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hazard because of concentration in tlle securities of two or three 
companies. They asserted the hazard would arise by investing in fixed 
dollar obligations when reasonable expectations were t h a t  the pur- 
chasing pon-er of the dollar would continually diminish. \Ire t l ~ i n k  i t  
clear from the decision in tha t  case and subsequent interpretations 
tbercof that the S e w  Jersey law requires those seeking permission 
from a court of equity to ignore the express mandate of the  author 
of tlle instrument under ~vhich they act to do more than show change 
of economic conditions. Lambertville *\'at. Bank v. B u m t e r ,  supra; 
F i ~ s t  Snt ional  Bank of Jersey City v. Stevens, 9 N.J.  Super. 324, 74 
A 2d 368. 

The law of Sen-  Jersey, as we interpret controlling decisions of the 
courts of tha t  state, acclords with the law announced and appllied by 
courts of other states. Stanon zl. TVells Fargo Bank (e: Unzon Tmist Co., 
310 P 2d 1010 (Cal.) ; I12 ye Ryan's Estate,  169 N.Y.S. 2d 804; Han-  
over Bank v. Lamm, 142 A 2d 528 (Conn.) ; I n  re Jlcllonozigh Tmst,  
109 N.IJT. 2d 29 (Iowa).  

I n  effect, the  testimony on n-hich piaintiffs relied served only to 
remind the courit of the adage tha t  a prudent person does not carry all 
his eggs in one basket. Clan i t  be said tha t  Mr. Duke's failure t o  heed 
this adlnonlition warrants the court in making a contract mhic~h he was 
not willing to  make? History records tha t  Mr. Duke was a successful 
businessman. His  genius brought into existence the American Tobacco 
Co., n financial giant ordered dissolved under the antitrust laws. 
Unified States of America 21. American Tobacco Co., 221 U.S. 106, 55 L. 
ed. 663. Mr.  Cocke, one of the plaintiffs and one of the original 
ti-ustees, testified tha t  he participated in the preparation of the trust  
indenture. '(It was under consideration and preparation for quite a 
considerable time, with long and careful consultation with Mr. Duke 
and direcition by him." 

John Vilber Jenkins, author of Janzes B. Duke: i l f a s t e ~  Builder, 
published in 1927, opens his biography with this sentence: (' 'America 
has many merchant princes and captains of industry, but only three 
industrial kings: John D. Rockefeller in Oil, Andrew Carnegie in 
Steel, and James B. Duke in Tobacco,' n financial writer recorded in 
Leslie's Weekly more than tn-enty years ago. T h a t  was the jud-pent 
of others, in and out of Wall Street." Mr.  Jenkins quotes Mr. Duke 
as  saying: "Tliis is a harder job (preparation of the trust indenture) 
than I thought i t  ~vould be. I 'm beginning to  think it is almost as 
difficult for a man to give away his n~oney rightly as i t  i s  to make 
it." I n  view of the testimony and history of which we take judicial 
notice, can i t  be said tha t  Mr .  Duke was not aware of bhe hlazard 



K.C.] SPRIXG TERM,  1963. 21 

inherent in the investment of all, or a major portion of, t~he trust  
assets in a single coinpany or even In a single kind of business? The 
answer must, we think, be no. It inust not be forgotten tha t  Mr.  
Duke had as much right to name tho secuiities in which the funds 
should be invested as  he h d  to nanie tlle beneficiaries. 

It n a y  be that D ~ l i c  Power Co. was a mere adolescent when Mr. 
Duke wns prepal ~n:: t ? ~ e  trust instrument and that  it has non- rcnched 
maturity, Lut t l ~ c l e  la  nothing in the record tending to indicate tha t  
i t  is appro:iclling decadence. To tile contrary, the evidence sho~ws i i  is 
non- engaged in e~pending seine $60,000,000 to $70,000.009 for a 
hydroelectric plant nhich n-ill have. ~ ~ l l e n  completed, a capacity of 
350,000 k ~ v .  The capacity of all plants generating electricicy in Sort11 
Carolina a t  the end of 1921 ~ v a s  303.389 k ~ .  (P. FS,, Electric 
Posver Statistic., 1920-1940, issued I)y Federal Power Comnlission) 
Another public utility operating in thi; qtate recently dedicated a 
hydroelectric plant on the I i ~ a l ~ o l i e  River costing approximately 
$43,000.000. 

hl r .  Duke recommended Duke Power Co, and its subsidiarie~ to 
the trustees "as the prime investment for the funds of this trust" and 
requested the trustees "tlo see to i t  that a t  all times these companies 
be managed and operated by the men best qualified for such a 
service." Seven of the sixteen directors of Duke Power Co. are trustees 
of the Duke Endowment. How well the trustees have complied with 
Mr. Duke's request is best illustrated by conlparing the value as- 
signed to and the income derived from the Duke Pon-er Co. stocli 
when placed in the Endowment with the value and income derived 
from the same stock now. The result demonstrates JIr. Duke's wisdom 
both as to a source for income and the human agencies selected for its 
efficient operation. 

The second reason assigned to justify the order is tha t  governmental 
obligations are payable in dollars, the purchasing posver of which 
may reasonably be expected to  depreciate. Hence, long-term govern- 
mentalc. are not suitable. Shoi~t-term governmentals bear such a lone 
rate of i n t e r e ~ t  that  tthey are not suitable. 

We have given careful conslideration t o  the evidence and t!le argu- 
inents made in support of the request that the trustees now be given 
carte blanche authority mith respect to the investment of Endo~vmeni 
fund.. P a d  adherence to t h ~  provisions of the trust agreement h a .  as 
RIr. Duke wished, promoted the econo~mic as well as the social welfare 
of this and our sister state. The evidence fails to establish fact4 
necessary for an order authorizing the trustees to disregard the express 
provisions of the trust indenture. The court shouId have allowed t h e  



22 IN THE SUPREME COURT. [260 

TRUST Co. v. U o o s o ~ ,  

mo'tion for nonsuit. 
Reversed. 

~IIGGIXS, J., concurring: 

B y  the indenture now before us, N r .  Duke  manifested a clear 
intent  thnt  the beneficiaries of tlie Endo~v l~ icn t  and  the  business enter- 
prises mliich iie helped to create slioukl coliq)lement and support each 
other. B y  tlie third division of the  indenture t h e  trustees were re- 
quired to lend surplus fund3 to the Duke  P o ~ v c r  Company or t o  inres t  
bhcm in its securities, or In those of ~ t s  subsidiaries. The  2inount of 
tlie sur~>lu> clliphasizes tlie importance of thi3 riglit. 

Alanifestly th(? court cannot take nn.ay from Duke  Power Company, 
or  froill ~ t s  subsidiaries, tlili.: prcferciice r~i t l iout  their presence before 
tilt court. Their pre;ence niust be in their corpornte capacities. T h e  
court  should linre required t h a t  these corporatio:ls be made parties t o  
the proceeding and be given nil opportunity to be heard before im- 
pairing their rights under the indenture. 

The nlajority opinion, in which I fully concur, reverses tlie judgment 
of the  Superior Court ,  llsnrc t l ie illdenture reinnins as esec:ited. My 
only purpose is to call at tention to  wha t  I consider n defect of parties. 

WACIIOT'IA IL iSK S; T R C S T  COMPANY, C\ ;E~UTOR OF H A T T I E  L. P E P -  
PER \ .  NASSIE E. nonsos. EYI:CUTI:IS OF LIZZIE PEPPER (MRS. 
;I. C.)  DODSON, W A C H O V I I  C A S K  h T R U S T  COJIPANT. CXECTJTOR OF 

J .  C. nousox. XASSIE E. DODSON. AGSI.:~ v. DODSON. JANEIS 
R. DOI3SOS. J O H S  C. DODSON, DELLA DODSON ( N R S ,  CLYDE 0.) 
CROWELL, WACI-IOYI-4 B A S H  8; T R C S T  COMPANY, XD?~~TXIGTRATOR 
c.i  a. o s  J IARJORIE  DODSOS HA;\ISEIC, ELIZABETH HAMNER 
(MRS.  W. IIICAKE) TAYLOR. S A N S I E  E. DODSON A ~ D  AGNEIS V. 
DODSOS.  E s r . c u i ~ t ~ ~ c s  OF Nt:LLIE D011S0S  BOYD. L. 12. LEVINSOS,  
h \ r r ~ ~ s r r ! r ~ o r :  o r  AIRS. X A. J IARTIX,  I,0T71SE P E P P E R  JIcCLUS'G, 
Escc rTnI s  OI? T .  R .  P E P P E R ,  LOUISE  P1:PPER JlcCLT7NG, F R A S C I S  
1,. P E P P E R .  H I E R O  11. TAYLOR. BE'PTY T. W E B B ,  MALLIE D.  P E P -  
PER, E s c c u ~ r ~ ~ i  oF THOJIAS OTTO P E P P E R ,  L E L I A  JOYCE P E P P E R  
(MRS.  W. W.) MALOSES,  '1'HOJIAS I. P E P P E R ,  P H I L I P  E. LTJCAS, 
AXCILLAR~ AD\IINISTRATOR O F  J O H S  BOLT P E P P E R  AKD A L T O S  DON- 
NII3 IIOT'GLAS, AKCILLARY EXECUTOR OE A S S B  P E P P E R  (MRS. A. P.)  
DOUGLAS. 

(Filed 1 9  Ju ly  1063.) 

1. Wil l s  5 27- 
A \\,ill speaks a s  of the death o,f testat:or. 
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2. Wills 28- 

d codicil is a supplenlent to a will and is to be construed with the 
will as  (.011siitutillfi but a siugle instrument. 

-1 will arid c~itiicil t h c r ~ ; o  must b e  cr~us~truetl togetlier to ascertain the 
i n t ~ ~ ~ t  of t h ~  t(vtntur :IS es l~ress~cl  in tile language of the iilstrument 
inlerpreted, in ?i;se of an~biguity, in the light of the conditious existing 
a t  the time tile \vill K:LS mace and a t  the t i u e  the codicil was made. 

A sl)t:eitjc l~sgncc~ is a l~equest of a particular chat,tel. or uoney in 
a particular l~iace, or a particular corporate stock or particuli~r bond 
or oiher obligation for the l~ayment of money, so tllnr the thing bequeathed 
is, by the terms of the will, distinguishable from all others c;f the same 
kind; a demonstralive legacy is a bequest of fungible goods pagable out 
of or charged upon a particular funtl, and not so described as  to be 
distinguisliable from others of the smile 1;ind. 

5. Sninc>- 
Yrum a consicleration of the will anil the codicil thereto, construed 

together as  a whole, i t  is held that  the bequests to designated legatees 
of a specified number of shares of stoclr in a tobacco cwnpany were 
specific anil not demonstrative bequests and the specific legatees a re  
entitled to all stock diridentls and stoclr splits accruing after tlie death 
of testatrix. 

6. Wills 5 34- 
A bequest of the income from stock for life to designated beneficiaries 

with prorision that  upon the death or marriage of both of the said life 
beneficiaries the stoclr, in a designated number of shares, should go to 
ila~ned bciic~ficiaries, trnnefrrs to the ultiluate beneficiaries a present 
fised riglit of future enjoyn~ent. 

7. Wills a 42.- 
A brquc>st of a specified number of sharer of stock to each of the 

cliiidren of teht:ltrisl sister is subject to be opened up to make room for 
any children thereafter born to testatrix' sister. 

8. Wills 5s 38, 57- Bequest of whole of income not exceeding specified 
a~llau~it  held not to rest inccmie in excess of specified aliiount in 
legatee. 

T e s t a t r i ~  bpque:~tlled all  of the income from the remainder of the 
eytate to two desigliated beneficiaries with provision that, upon the death 
or nlarriage of either. the survivor sliould be entitled to the whole of the 
i ~ ~ x m ~ c  not mceeding a stillnlated anlount per year. Stocli co:lstituting 
a Bart of the remainder of the estate was thereafter bequeathed by 
slwcific bequest to namtd beneficiaries. IIcld:  The entire income w t s  
given the designated beneficiaries during the term of their joint 1irc.s or 
nonmarrisge and the specific legatees -*ere entitled to no part thereof, but 
upon the death of one of the life beneficiaries the income in excess of 
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$1200 per year did not vest in the other and the estate of the survivor 
is not entitled thereto, but the sl~ecific beneficiaries are  entitled to that 
im- t  of the excess o w r  $1200 per year that was derived from the stock 
specifically bequeathed to tliem. 

9. Wills 70- 

In  nil action to construe a will i t  will be presumed, unless i t  appears 
to the contrary f r o u  the ~tecord. that the order of the court that  all costs 
of the action including ret~sonnble counsel fees and costs of administration 
bc paid from the acc~ullnlated income of the estate, if sufficient. was 
entered in thc exercise of the court's discretion, and the order will not 
be disturbed in the absence o f  a s l i o ~ ~ i n g  of abuse. 

XPPTAL by Xlton Donnle Dougln;. Anciilnry Executor of tthe es- 
state of Anna Pepper (Ure .  A. P.) Douglas, deceased, from Martin, 
S.J., 16  Lipril 1962 Civil Term of Fonsl~1-r. 

Proceeding under Declaratory Judginent -4ct, G.S. 1-253 e t  seq., 
for construction of the n-ill and codicil thereto of Hattie L. Pepper, 
deceased. 

Hattie L. Pepper, a spinistcr and regiqtered nurse, residing in 
Forsyth County, died testflte 12  -1ugu:t 1923, leaving a will dated 
'i April 1927, and n codicil thereto dated 12 Junc 1923, both of which 
were duly ~ d m i t t e d  to probate. 

She had two brothers, T. R. and J. G. Pepper, and four sisters, 
Lizzie Pepper (hIrs. J. C. Dodson),  Xnnnie Pepper, Snnn Pepper 
( A h .  -4. P. Doughs) ,  and Mrs. K. A. ?,Tartin. 

This is a s u n ~ n ~ a r y  of her  ill, exce1)t when quoted verbatiln: 

Item First provides for the payment of her funeral expenses and 
debts. 

I tem Second. I n  this item she devises her one-eighth interest in a 
farm in Stokes County t o  her two shters, Mrs. J. C. Dodson and 
Kannie Pepper, share nnd share alike, with tlie exception tha t  she re- 
serves the minerds on this farm. and devises them to her three sisters, 
Mrs. J. C. Dodson, Nannie Pepper and 311:'. -4. P.  Douglas, share and 
share alike. 

"THIRD: I give and bequeatl~ to my sisters, Mrs. -4. P.  
Douglas and Miss Nannie Pepper during their life time or until 
marriage, all the income derived from tlie remainder of my es- 
tate, of  hatso soever nature and wheresoever situate, and I direct 
my Executor hereinafter named to  divide this fund equally be- 
t,ween them quarterly. Upon the death or marriage of either, the 
survivor shall be entitled to the v11ole of said income, but not 
exceeding $1,200.00 per year. 
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"FOURTH:  Upon the  death or nlarriage of both of my said 
sisters, A h .  A. P. Douglas and Miss Kannie Pepper, I give and 
bequeath to  my  sister, Mrs.  J.  C. Dodson, seventy-five shares of 
my Common B Stock of the  R. J. Reynolds Tobacco Company 
and I give and bequeath t o  the  children of Mrs .  J. C. Dodson 
(there being seven living a t  this  t ime) ,  seven shares each of illy 
Common B stock of The R .  J .  Reynolds Tobacco Company. 

" F I F T H :  All of the  rest and residue of m y  estate, not  herein- 
before devised and bequeathed, of whatsoever nature and where- 
soever situate, I give, devise and bequeath to n ~ y  Brothers and 
Sisters, A h .  X. A. Mart in ,  Mrs .  J. C. Dodson, T .  12. Pepper, N i s s  
Nannie Pepper, J. G. Pepper and Mrs.  ,4. P. Douglas, in equal 
amountj ,  share and share al ike;  provided, 110:~-ever, if anyone or 
more of my  s a ~ d  Brothers and Sisters should have predeceased me 
leaving iqsue, such issue &all recelr-e the sliare wliich ~ t s ,  or their, 
parent n -odd  have received if living; and this provision app!ies 
equally in case any of the  Dodson cll~ldren, above mentioned, 
should predecease me." 

I t em Sixth appoints Tl'achor-in Bank and Trus t  Company a. execu- 
tor of her will. 

This is her codicil t o  her will: 

"F IRST:  I hereby alter section 'Fourth' of said TI-111 by ndd- 
ing in said section my  brother-in-law, J. C. Dodzon, to whoi:i I 
glve ncd beclueatli twenty-five shares of my Comnlon B Stock of 
t h e  R .  J. Reynolds Tobacco Coinpany. This out  of love and af- 
fection for him, and in appreciation of his kindness t o  me. 

"XECOKD: I liereby alter section 'Fifth' of said : d l  as 
follows: Two-t!lirds of all the  rest and residue of m y  said estate 
I give, devise, and bequeath to  lily sl-ter, Mrs.  J .  C. Dodson. The 
remaining one-third I give, devise and bequeath to my  brothers 
and si i tcl>,  311s. X. A. l I a r t ~ n ,  T. R .  Pepper, 111.~ Snnn ic  Pep- 
per. .J. G P e p p ~ r  and hfr- -\. P. 1)ouqlas, in equal sliare. as set  
fort11 in Sec t~on  'E~f t l i '  of said mill. 

" T I I I R D :  I herL>l)y alter section .Aixtli' of m y  said ~ 1 1  as 
follon -: I declare it to he inv earnest tic-ire th3 t  inv Esecutov 
shall no t  t l l ~ p o ~ c  of anv of m y  c ~ t n t e ,  con- sting prillcip:~'ly of 
R. J .  Eeyio!dc Tohacco Co111paii~'s clock and o t l i ~ r  secur i t ic~,  
durin? the lifetimr of my  4-ter., Nn~ln ic  I.. Pepper and 3lrs.  -1. 
P. Douglas, ur l le~s  tlic dividends of slaid stocks or sxnr i t ies  
sho~~lc l  hecome impailed -0 tha t  they ccaw to he n sonnd i n ~ c s t -  
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merit. I n  which event I hereby empower my said Executor to sell 
said stocks or securities, and reinvest the proceeds in other stocks 
or bonds as they may determine to be for the best interest of my 
estate. 

"FOURTII: I have pledged as collateral security to the ac- 
count of X:mnie Pepper forty shares of my Common B stock of 
the R.  J ,  licynolds Tobacco Company, and Six Thousand Dollars 
($6000) in cash, which shall remain as collateral to said account 
for a period of six (6) months froni thib date, or unless said ac- 
count shall be terminated sooner. This stock and money is being 
attended to by my a g ~ n t ,  J. C. Doclson, and I direclt tha t  i t  shall 
so remain in his sole charge until said account is closed. When 
said account is closed up, the said forty (40) shares of stock and 
Six Thousand Dollars ($6000) shall be returned to my estate, 
and the profits from said transaction, if any, shall be paid by my 
said agent to the said Kannie L. Pepper. 

"FIFTH:  Subjeclt to these changes I hereby expressly rein- 
state my last Will and Testament made on the 7th day of April 
1927." 

The Wachovia Bank and Trust Company, executor of Hattie L. 
Pepper, hereafter called Wachovia, from the date i t  qualified as 
her executor to the date of the death of Nannie Pepper, unn~arried, 
on 30 January 1945, in accord with the provisions of her will, paid all 
net income derived from her estate to Kannie Pepper and Mrs. A. P. 
Douglas in equal shares; tha t  from the death of Nannie Pepper until 
the death of Mrs. A. P .  Douglas on 20 Marc11 1961, in accord with 
the terms of her mill, i t  paid froin the net income of her estate the 
sum of $1,200.00 a year to Mrs. A. P. Ilouglas. 

Hattie L. Pepper, a t  the time of her death, owned 575 shares of 
Coininon B stock of R. J .  Reynolds Tobacco Company; the executor 
in Deceinbcr 1928 sold 220 shares of t h ~ s  stock leaving 333 shares in 
her e ~ t a t e .  I n  March 1929, this stock was split a t  2?4 for each share 
and the estate then held S S 7 3  shares; the executor bought share 
making a total of 889 share?. In  1930 i t  sold 30 shares leaving a total 
of 138 shares of this stock. I n  1939 this stock ceased to  be know1 as 
Common B stock and became common stock. I n  1939 this common 
stock n-as split two ql~nres for one, nlalting a total of 1716 shares held 
by the estate of Hattic L. Pepper at the time of the death of Mrs.  
A. P. Douglas. 'rhis stock was ngain reccntly split a t  two shares for 
one, maliing a total of 3-13? shares of stock of R. J. Reynolds Tobacco 
Company held by her estate. Hattie L. Pepper a t  the time of her 
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death owned 100 shares of common stock of the Baltimore and Ohio 
Railway Company, which the executor sold and invested the pro- 
ceeds therefrom in common stock of the Union Carbide Corporation 
and of the General Electric Company. At  the time of Mrs. ,4. P. 
Douglas's death, the estate held 45 shares of common stock of 
Union Carbide Corporation and 90 shares of common stock of General 
Electric Company. ,4t the time of the death of hfrs. -4. P. Douglas, 
the estate of Hattie L. Pepper held invested income in the amount 
of $24,381.23, and cash in the amount of $329.34. 

I n  this proceeding VTachovia prays tha t  the court construe the will 
and codicil thereto of Hattie L. Pepper, and determine the following 
questions arising in the administration of her estate: 

"1. Vnder the terms of Paragraph Third of the Will did all 
of the income from the residuary estate, or only the maximum 
sum of $1,200 per year, vest in the survivor of Mrs. A. P.  Douglas 
and Miss Nannie Pepper upon the death of the other? 

"2. Under the terms of Paragraph Fourth of the Will and 
Paragraph First of the Codicil did the named legatees upon the 
death of the testatrix become vested of said stock, i.e., Mrs. J. 
C. Dodson - 75 shares of common stock of R. J. Reynolds To- 
bacco Company, J. C. Dodson - 25 shares of Coxnmon stock of 
R. J. Reynoldq Tobacco Company, the children of Mrs. J. C. Dod- 
son - 7 shares each of common stock of R .  J. Reynolds Tobacco 
Company, with enjoyment of said stock postponed until the death 
of the last to die of Mrs. 4 .  P.  Douglas and Miss Nannie Pepper? 

0 1 

"Under the terms of Paragraph Fourth of the Will and Para- 
graph First of the Codicil did the named legatees upon the death 
of the last to  die of Mrs. A. P .  Douglas and Miss Nannie Pepper 
become vested of said stock, i.e., Mrs. J. C. Dodson - 75 shares of 
common stock of R. J. Reynolds Tobacco Company; J. C. Dod- 
son - 23 shares of common stock of R .  J. Reynolds Tobacco Com- 
pany;  the children of 3Irs. J. C. Dodson - 7 shares each of com- 
nlon stock of R .  J. Reynolds Tobacco Company? 

"3. If the answer to the first alternative of question 2 above is 
YES then do the specific bequests of paragraph Fourth of said 
Will and paragraph First of said Codicil carry with them ns ac- 
cretions all of the said shares resulting from stock splits since the 
testatrix' death, 

and 
' (Do the specific bequeqts of paragraph Fourth of said Will and 

paragraph First of said Codicil carry with them all or any p a d  
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of t!ie accretions in tlie f o r n ~  of cash dividends after  the  date  of 
death of the testatrix, since the  twta t r ix  expressly provided in 
I t em Third of the TTTill t ha t  all incollie from the  remainder of the 
eatate (including all such stock) should go t o  the  sisters, hlrs .  A. 
P .  Douglas and Miss S a n n i e  Pepper expressly subject, ho~vever, 
to tlie direction t h a t  the survivor of tlieiii should not  be entitled 
t o  inole t lmn $1,200 per year?" 

il scparate answei was  filed to  TT'aciiovia's complaint by  the  follom- 
iiig: L. L.  Levinson, Aidiiljnistrator of Mrs.  S. -4. Mart in ,  deceased; 
S a n n i e  E. Dodson, executrix of Lizzie Pepper (Mrs.  J. C.) Dodson, 
deceased, and Knnnie E. Dodson: Philip E. Lucas, ancillary ad-  
iiiinistrntor of John Bolt Pepper, deceased; Louise Pepper hIcClung, 
executr~x of T .  11. Pepper, Louise Pepper' hIcClung, Francis D .  Pepper, 
Nal l ie  D. Pepprr ,  csecutrix of Tliomas Otto Pepper, Kiero I,. Taylor,  
and Be t ty  T. Webb;  Thoinns I. Pepper ;  h l ton  Donnie Douglas, an- 
cillary executor of Anna Pepper (Mrs.  A. P . )  Douglas. 

The  parties stipulnted as follows: All persons having a n  interest in 
the subject matter  of this proceeding are parties defendant, individual- 
ly or by their  proper legal representative; all defendants are  sui jz~ris 
and have been duly served with process; nlniost all of the  defendants 
have filed answer and were represented by  counsel a t  t he  hearing; 
and time for the  filing of answers has expired. All answering defend- 
ants liave agreed t h a t  the  facts allegcd in paragrap111 1 throrigli para- 
graph 18,  both inclusive, of thc  conq~lrtint are  true. All parties have 
waived tr ial  by jury, and liave agreed t h a t  the court should hear t+e 
entire matter  and render jltdginent without the intervention of a jury. 

.4t the hearing bclow h l ton  Donnie Douglas, ancillary executor of 
-4nna Pepper (Mrs.  A. P.) Douglas, offered evidence to the  following 
effect: 

M I S .  A. P .  Douglas, after  a divorce from her husband in 1920, re- 
turned with her two sons, one 16 and t h e  other 1815 years of age, from 
TTest T'irginia to  TTTinston-Salem. At  t l i l t  time Ha t t i e  L. Pepper n.as 
living with lier sistel*. 3I rs .  J. C. Dodson, on S~i i l i l l i t  Street. One of her 
h t e r s  arranged an apar tment  for her and hcr sons on West  End  
Boulevnrd, a long city block away. 1Irs .  A. P .  Douglas, after  lier di- 
vorce, n,orlted a s  a clerk in a store in Winston-Sdeni. After nbout a 
year and a half they inovcd bar!< to K e s t  T'irginia. Later  J I r s .  ,4. P .  
Douglas moved to n fnrm a t  Betlmni?, Sort11 Carolina, t h a t  J I r s .  J. 
C. Dodson bought for Nannie Pepper. For  a few years  Mrs.  A. P. 
Douglas addressed envelopes for a corporation. Her  oldest son worked 
his wav  through school. Mrs .  A. P. Douglaq, after  her divorce, received 
a little help from Mrs.  J. C. Dodson and Ra t t i e  L. Pepper, principally 
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Hat t ie  L. Pepper, but  i t  was not  much. Her  divorced husband gave her 
no support, and only a few dollars pocket inoney to  his youngest son. 
She never remnrricd. 

At  the time of Hat t ie  L. Pepper's death, she o ~ ~ e d  $38,034, of which 
$33.000 n-~i. owed to her broker Fenner C !  Beane, by whom she had 
been huylng on margin. The  sole income of the  estate has been divi- 
d e n d ~  from tlle stock set forth above. Wachovia has never eegre- 
gated the  Reynolds Tobacco Company ~ t o c l i  into specific loits; i t  "has 
been carried as a suin total," "all in one pot." From 1928 through 
1938 Wacl iovn,  according to  tlie provisions of I t em Third  of the T17ill, 
paid to  Kannie Pepper and 11rs. A. P .  Douglas each $1,200 or $1,300 
annually. Beginning in 1939 the  payments dropped to  $800, $900, $700, 
and got down to $639. 

The parties stipulated "the stock certificates were not in the name of 
Hat t ie  L. Pepper, personally, bu t  n-ere in the name of her stockbroker." 
The record also shows t h a t  after Ha t t i e  L. Pepper's death,  170 shares 
of Reynolds Tobacco Company stock were in her safety deposit box. 

The other parties offered n o  evidence. 
Upon separate petitions by  counsel for the  parties, the  court entered 

separate orders allowing counsel fees in the amount of $17,120, of 
which $11.000 n-as allowed t o  31cKeithen & Graves, at torneys for 
Wachovia. S o  exception was filed by  any of the parties to these orders. 

The court after making findings of fact  bawd upon the  stipulations 
set forth above, and after  considering the pleadings, the evidence both 
oral and documentary, and the  briefs and arguments of counsel, ad-  
judged and decreed as  f o l l o ~ s :  

"1. T h a t  under tlie terms of Paragraph Third of the Will, 
Mr. -\. P .  Douglas and Miss S a n n i e  Pepper, upon the  death of 
tlie t i . t a t r i ~ .  became vested of the  income from the  remainder of 
the eqtate 11-!lile both of t!lem TYere living and unmarried, but only 
the  ~ n a s i m u m  sum of $1,200 per year vested in the  survivor of 
them upon the  death of the other. 

"2. The bequests of Paragraph Fourth of the  Will and Pa ra -  
graph Fi rs t  of tlle Codicil a re  epecific bequests, and carry r i t h  
them as  accretionls all of the stock resulting from stock splits since 
the teqtatrix' death. 

. t o  3 .  L-nder the  terms of paragraph Fourth of the TJ7ill and para- 
graph First  of the  Codicil, the  named legatees upon the  death of 
the testatrix became vested of certain stock, to-wit: hlrs .  J. C. 
Dodson - 75 shares of common stock of R. J. Reynolds Tobacco 
Company, J. C. Dodson - 25 shares of common stock of R. J. 
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Reynolds Tobaclco Company, the children of Mrs. J. C. Dodson - 
7 shares each of common stock of R. J. Reynolds Tobaclco Com- 
pany, but with the enjoyment of .aid stock postponed until the 
death of the last to die of Mrs. A. 1'. Douglas and Miss Nannie 
Pepper. 

"4. The bequests of Paragraph Fourth of the Will and Para- 
graph First  of the Codicil carry with them all accretions in the 
form of cash dividends (directly attributable to the stock desig- 
nated in said specific bequests) between the time of the death of 
the testatrix and the time of the death of 1Irs.  A. P.  Douglas. 

"5. That  Paragraph Second of the Codicil did not supplant 
Paragraph Fifth of the \Vi11 in its entirety, but only amended or 
modified it by devismg two-thirds of the residue of the estate to 
Mrs. J .  C. Dodson and the remaining one-third to Mrs. N. A. 
Martin,  T.  R. Pepper, Miss Sannic  Pepper, J.  G. Pepper, and 
1113. 9. P .  Douglas, and left the proviso of Paragraph Fifth of 
the Will standing and unaltered. 

" I t  is F U R T H E R  ORDERED, -4D,JUDGED, ,4ND D E -  
C R E E D :  

" (a )  Tha t  Wachovia Bank & Trust Company, Executor, pay 
over and deliver t o  the following persons the following amounts of 
common stock of R. J, Reynolds Tobacco Company (which in- 
cludes stock splits since the death of the testatrix) pursuant to 
and in fulfillment of the specific bequests of paragraph Fourth of 
the Will and Paragraph First  of the Codicil: Nannie E. Dodson, 
Executrix of Lizzie Pepper (3Irs. J .  C.) Dodson or her assigns - 
750 shares, Nannie E. Dodson - 70 shares, Agnes V. Dodson - 
70 shares, James R .  Dodson - 70 shares, John C. Dodson - 70 
shares. Della Dodson Crowell - 70 shares, Nannie E. Dodson and 
Agnes V. Dodson, Executrixes of Nellie Dodson Boyd - 70 shares, 
TT'achovia Bank 8: Trust Company, Administrator c.t.n. of Mar-  
jorie nodson Hanmer - 70 shares, Wachovia Bank & Trust Com- 
pany, Executor of J.  C. Dodson -- 250 shares; and a receipt of 
Kannie E. Dodson, Executrix, or of her attorneys of record, shall 
constitute a full acquittance and release of Wachovin Bank &. 
Trust Company, Executor. 

" (b )  Tha t  JT'achoria Bank & Trust Company. Ewcutor of Ha t -  
tie 1, Pepper. in the due administration of said esitnte pay over and 
deliver to the Ancillary Executor of Anna Pepper Douglas the 
sum of $100.00 covering the last month of her life or from Febru- 
a ry  20, 1961, to March 20, 1961, in full settlement of her interest 
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TRUST Co. v. DODSON. 

as the surviving income beneficiary under Paragraph Third of the 
Will. 

" ( c )  Tha t  tche 45 sliares of coininon stock of Gnion Carbide 
Corpordtion and the 90 shares of conmon stock of General 
Electric Company as referred to in P x a g r a p h  18 of the  coin- 
plaint, and the cash dividends and accun~ulated lncoiile directly 
attributable to  said stock are part of tlie residue of said estate. 

" (d )  Tha t  all costs in this action, including reasonable coinpea- 
sation for services of counsel allon-ed by separate orders, and a11 
costs, fees and co~nmisaions incident to tlic complete admlnis- 
tration of the estate be paid by the Executor from the accumu- 
lnted income in sald estate if the same be sufficient; and that a11 
such costs, fees and commissions shall be allowed to the Executor 
in its accounting. 

" (e )  If the accumulated income in said estate is not sufficient 
to carry out the purposes directed in (d) above said Executor is 
expressly authorized to resort to the residuary of said estate and 
make sale of any stocks therein and apply such of the proceeds 
derived from such sales as  may be necessary to supply the de- 
ficiency in order to  carry out the provisions in (d)  above. 

" ( f )  Tha t  all accumulated income over and above the amount 
whic!i may be required to  carry out the provisions and directions 
of (d)  above be allocated and distributed by the executor as be- 
tween the beneficiaries of the specific legacies (designated in ( a )  
above) and the residuary legatees here~nafter named, in accord- 
ance with and pursuant to a formula prepared by the Executor and 
presented to and approved by all counsel present a t  the hearing; 
under which fornlula the beneficiaries of the specific legacies are 
entitled to 67.366% of the total thereof and the beneficiaries of the 
residuary estate are entitled to 32.63470 thereof. The foregoing 
distrihut~on as to each specific legatee shall be in the ratio as pro- 
vided in 3 above, and as to each re~itluary legatee or beneficiary 
in the ratio hereafter promded for the d~stribution of stock to 
them. 

"I t  is FURTHER ORDERED, ADJCDGED X S D  D E C R E E D  
that the rrmmning common stock of K. J .  Reynolds Tobacco 
Company in said estate (being 19-12 hhares) is a portion of the 
residuary eetate and shall he di~tr ibuted by the E x e c ~ ~ t o r  - as 
provided in Paragraph Fifth of the W111 a. modified by Para- 
graph Second of the Codicil - as follow.: Two-thirds or 30/75ths 
thereof to Sannie  E. Dodson, E:secutrix of Lizzie Pepper (Mrs. 
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J .  C.) Dodson or her assigns; 6/75th to  L. L .  Levinson, Adminis- 
t ra tor  of Mrs.  N. -4. N a r t i n ;  G/75ths to Louise Pepper RlcClrung, 
Executrix of T. R .  Pepper:  G/75t11 to  Alton Donnie Douglas, 
Ancillary Executor of Anna Pepper (Mrs .  9. P . )  Douglas;  2/75ths 
t o  Lelia Joyce Pepper (i\Irs. IT7. IT.) J ta loney;  2/75ths to Thomas 
I .  Pepper;  2/75tlis t o  Philip E. Lucas, Ancillary -4dminislrator 
of John Bolt Pepper, and 1/75th to Kannie E. Dodson, Executrix 
of Lizzie Pepper (Mrs.  J. C.) Dodson or to her assigns. 

" I t  is F U R T H E R  O R D E R E D ,  A D J U D G E D  AND DE- 
C R E E D  t h a t  the Executor may  make the foregoing distribution 
of stock in said residuary estate in kind, or in money, or part ly in 
land and part ly in money." 

F rom the  judgment, only 91lton Donnie Douglas, ancillary executor 
of the estate of Anna Pepper (Mrs.  A. I).) Douglas, deceased, appealed. 

TVillianz Joslin for defendant appellant, Alton Donnie D o ~ g l a s ,  An- 
cillary Executor of the Esta te  of Mrs.  A.  P .  Douglas. 

Deal, Hutchins and ilIino.r by EtZuin T. Pullen for  defendant ap-  
pellees, Louise Pepper JIcClung, Executrix of T. R. Pepper, Louise 
Pepper McClung, Francis D .  Pepper, H i t ro  L .  T a y l o ~ ,  Bet ty  T. Webb, 
and  Mallie D. Pepper, E x ~ c z ~ t k  of Thomas Otto Pepper. 

Hudson, Ferrell, Petree, Stockton, Stockton R. Robinson by Robert  
G. Stockton a w l  R .  C. Vaughn ,  Jr..  for defendant appellees, S a n n i e  
E. Dodson, Execlitrix of L i x i e  Pepper (Mrs. J. C.) Dodson and  S a n -  
?lie E. Dodson. 

PARKER, J .  Defendant appellant asslgns a s  error t h a t  t he  court 
erred in adjudging tha t  thc legacies bequeathed by Itern Fourth of the  
Will and  hp  I t em First  of the codicil thereto are specific legacies, and 
carried TI-it11 them all accrctlons resulling from stock splits after the  
death of the testatrix, and t h a t  the lcgntees named in tlieqe instruinents 
hccnnie vested of the  stock hequeathcd thein upon the  death of the  
testatrix bu t  with the  enjoyment of said qtocli postponed until 
the  dcntli of the 1a.t to d:e of Xrs .  A\. F. D o u g h s  or Nannie Pepper, 
nnd that  thew leqacies carried ~ i t l i  thl-:li all accretions in the form of 
cash dividcnde (dircctlp nttributr.ble to  the stock designated in said 
specific 11ecriic.ts) bctn-een the time oi the dcnth of the teqtatrix and 
tlic time of tlic death of J I rq  &I. P. Dcug.las. 

Defendant appellant  contend^ tha t  the bequests of Reynolds Tobac- 
co Company stock in I t em Four th  of tihe will and in I t em First  of the  
codicil tllereto are demonstrative legacies, and thus do not carry with 
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then1 all accretions by way of stock dividends or stock splits and cash 
dividends tha t  have accrued after the death of the  testatrix. 

A will speaks only from the death of the testator. Yount v. Yount, 
258 N.C. 236, 128 S.E. 2d 613; Cofield v. Peele, 246 N.C. 661, 100 
S.E. 2d 45. "A codicil is a supplement to a will, annexed for the 
purpose of expressing the testator's after-thouglit or amended in- 
tention. Green v. Lane, 43 N.C. 113. It is to be construed with the will 
itself, and the two are to be considered as constituting a single instru- 
ment. Darden v. Mattheus,  173 S.C.  186, 91 S.E. 633." Smith v. 
Meal-s, 218 S . C .  193, 10 S.E. 2d 659. 

It is hornbook law that the prirnrtry duty of the court is to discover 
the testatrix's intent as  expressed in her will and her codicil thereto, 
and if i t  is not in contrayention of some established rule of law or 
public policy, such intention must be givcn effect. Entzcistle v. Coving- 
ton. 250 N.C. 315, 108 S.E. 2d 603; Smith v. Xears .  supra. That  must 
be discovered from the language she used in the will and her codicil 
thereto, which in cases of ambiguity may be interpreted in the light of 
conditions existing a t  the tinrle the  ill was nrlade and a t  the time the 
codicil thereto was made. Strong's N. C. Index, T'ol. 4. IT~lls,  secs. 27 
and 28. 

Item Fourth of the will reads: 

"Upon the death or marriage of both of my said sisters, Mrs. 
-4. P. Douglas and Miss Nannie Pepper, I give and bequeath 
to my sister, Mrs. J .  C. Dodson, seventy-five shares of my Com- 
mon B Stock of the R .  J. Reynolds Tobacco Company and I give 
and bequeath to the children of Mrs. J .  C. Dodson (there being 
seven living a t  this t ime),  seven shares each of my Con~lnon B 
stock of The R .  J. Reynolds Tobacco Company." 

Item First of the codicil thereto reads: 

"I hereby alter section 'Fourth' of said will by adding in said 
section my brother-in-law, J. C. Dodson, t o  whom I give and be- 
queath twenty-five shares of my Common B Sltock of the R. J. 
Reynolds Tobacco Company. This out of love and affection for 
him, and in appreciation of his kindness to me." 

Stacy, C.J. ,  speaking for n maninlous Court, said in Heger v. Hul- 
luck,  210 N.C. 321, 186 S.E. 356: 

"A specific legacy is a bequest of a specific article, distinguish- 
ed from all others of the same kind, pointed out and labeled by 
the testator, as i t  \yere, for delivery to the legatee, such as a par- 
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ticular horse, a piece of silver, or money in a certain purse or 
cl~est,  or a particular corporate stock, or a particular bond or 
other obligation for the paymcnt of money. Shepard v. Bryan, 
sliprn [I93 N.C. 822, 143 9.E. 8351. 'If the tiling bequeathed is. by 
the tel.ins of thc \ d l ,  individuated so tlmt i t  is distinguishable 
from r.11 others of the same kind, i t  is a specific legacy'--Lcnming, 
V. C., in Kcarns v. Kcarns, 77 N.,J. Eq. 453, T G  ,4tl. 1042, 140 rim. 
St. Rep. 373. 

" A denlonstrative legacy is a bequest of money or other fungible 
goods, payable out of or charged upon a particular fund in such a 
way as not to amount to a gift of the corpzis of the fund, or to 
evince an intent to relievc tlie gcwernl estate from liability in case 
the fund fail, and so de~cl.ibcd as to hc indistinguislmble from 
other things of the same kind. S i t e p w d  zl. Bryan, supra; 28 R.C.L. 
292." 

At  the time of testatrix's death, she ovned 575 shares of Common B 
,.tocli of R. J. Rcynolds Tobacco Company and 100 shares of the 
common capital stock of the Baltimore and Ohio Railway Company. 
I n  Item Fourth of her m-ill and in Item First of her codicil thereto, 
she gives to thc legatees therein named specified numbers of shares 
"of my Coininon B stock of the R. J. Reynolds Tobacco Company," 
thereby naming the particular corporate stock she bequeathed tliese 
legatees. From a consideration of tlie wliole n-ill and the wl~ole codicil 
thereto, and the attendant circumstanres a t  the time these instru- 
ments mere made, we are satisfied tha t  these legacies are specific, and 
that  i t  was the  clear intent of the  testatrix to make these legacies 
~pecific. 

Our opin~on that tliese are specific legacies finds support in our 
.cme of S m i t h  2'. S m i t h .  I92 S . C .  687, 135 S.E. 855, in which the facts 
arc quite similar. &I. F .  Nesbit in Item 4th of his will bequeathed and 
devised to his wife all the residue of his estate to  hold during her 
17atur:il lifc, {lie income to he hcrs ab;oluiely. I n  Item Fifth lic directed 
tha t  all his property shall remain as i t  now is under the direction of 
his wife, so long as she shall live, and after her death, his property 
&ll he distributed as provided in the items following. I n  Item 10th 
lie bcqlienthed unto Sannie  Lee Kerr Nesbit 20 chares of the capital 
stock of the r\1ooresville Cotston Xlills, >[ooresville, N. C.; in Item 
11th ten shares of the same stock to -4lice Lee Nesbit Se ik i rk ;  in Item 
12th ten shares of the same stock to Fred Nesbit Porter;  in Item 13th 
ten shares of (the same stock t o  Rarron P. Smith; and in Item 14th 



N.C.] SPRING TERM, 1963. 35 

ten shares of the same stock to Lee Parker. I t  appears from the judg- 
ment of the trial judge that the ten shares of stock bequeathed to 
Lee Parker were revoked and the said ten shares of stock by a codicil 
(to the will were bequeathed to F. E. Sesbit .  In  I tem 19th he provides 
tha t  trhe residue of his estate, after the death of his wife, shall be 
equally divided among persons specified. At  the time of his death in 
1907, the testator owned 60 sliares of the capital stock of the Lfoores- 
ville Cotton hlills. I n  January 1917, and subsequently thereto, JIoores- 
ville Cotton Mills declared stock dividends, n.hic11 were delivered 
to the executor, uiitil the executor held 360 shares of common stock of 
the mill and 20 shares of its preferred stock. Upon the death of the 
widow in 1923, the legatees to whom the stock was bequeathed by the 
testator in items loth ,  l l t h ,  12tl1, and 13th of the will, and F. E. Sesbit  
who by codicil to the will received the ten shares of stock bequeathed 
to Lee Parker in Item 14th of the will, claimed the stock together with 
the stock dividends. The residuary legatees claimed the stock dividends 
upon the theory tha t  the legacies were general and not specific. The 
Court i11 closing its opinion said: "Our conclusion is, upon the whole 
record, that  the legacies of stock in the 1Iooresville Cotton l l i l l s  were 
specific, and that  the stock dividends accruing upon said shares be- 
long to the legatees named." 

Our opinion tha t  these are specific legacies also finds support in our 
case of Bost v. Morris, 202 N.C. 34, 161 S.E. 710. In  this case Item 2 
of testator's will reads: "I give and bequeath to my sister, Minnie E. 
Morris, if she survives me, ten thousand dollars in stocks in an in- 
corporated company or companies to be selected hp her, a t  its then 
par value." I n  Item 6 of his mill the testator gave and devised all the 
rest and residue of his estate in fee simple to certain named bene- 
ficiaries. The executor qualified and on 14 December 1927 delivered 
to  Minnie E. Morris, the legatee in I tem 2, a list of the stocks found 
in the lock box of the deceased. On the stock selected by Minnie E. 
Ilorriq, the dividendls amounted to $431. The Court held tha t  upon 
the exercise of the power of selection of the stock by the legatee, 
Minnie E. Morris, the bequest was rendered specific and the legatee 
was entitled to all dividends declared thereon from the date of the 
testator's death. 

Our conclusion also finds support in the case of Butler v. Dobbins, 
142 a l e .  383, 53 A. 2d 270,172 A.L.R. 361. I n  this case. provisions of a 
will of a testatrix who owned sixty-five shares of stock of a hank be- 
queathing to each of two daughters of her late husband "twenty-one 
shares of the capital stock held by me" in the bank, ~ ~ i t h  a residuary 
clause in favor of hcr brother, show an intention to make specific 
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bequests to tlie daughters, and to divide the  stock as nearly equally as 
feasible hctween them and her brother. 

This is snid in Annotation 116 I .L.R. 1130: 
( ( I  7- "specific legacies or devises are severed from the general 

estate of the tcststor inimediate1;v upon his death, and, in the 
absence of any prov~slon to the contrary in the will, they become 
payable a t  the death of the testator. Consequently, according 
to tlie rille almost universally rccognlzed by the courts, in tlie 
absence of a colntraly intention In tile ~~111,  such legacies or de- 
vises carry with them to the specific legatee or devisee any inter- 
est, dividends, rents, profits, or nccretions, not otherxise dis- 
posed of by tlie n-ill, tha t  may have accrued on thein from the 
death of tlie testator until the actual satisfaction of the legacy 
or devise; and such interest, diviclends, etc., do not become a part  
of the general or the residuary estate of the testator. This general 
principle is either recognized or applied in the following 
cases :' * '.'I 

Cases from 22 States, from the District of Columbia, from Federal 
Courts, and from England are cited in support of the text. The follow- 
ing are cited from North Carolina: Nelson v. Nelson, 41 N.C. 409; 
Redding v. Allen, 56 N.C. 358; Harrell v. Davenport, 58 N.C. 4 ;  
Rogers 2 1 .  JfcKenxie, 65 N.C. 215; Holly v. Holly, 94 N.C. 670; Smith 
2). Smith, supra; Bost v. Morris, supra, which support the text. To  the 
pame effect: 57 Am. Jur., Wills, sec. 1615; 6 Bowe-Parker: Page on 
Wills, p. 423, which cites cases from many jurisdictions, including our 
cases of Smith 21. Smith, supra, and Bost v. Momis, supra; 96 C.J.S., 
Wills, sec. 1101, pp. 824-827. 

It is apparent that  by Item Fourth of her will and Item First of her 
codicil thereto, and by the residuary clauses in her mill and her 
codicil thereto, testatrix intended to dispose of her entire interest in 
the  R. J. Reynolds Tobacco Company. The declaration of a stock split 
by a corporation is nothing more than tlie division of one share into 
two or more parts. Obviously, considering the will and codicil thereto 
as  constituting one instrument, the things which testatrix intended to 
give the legatees named in Item Fourth of her will and Item First  of 
her codicil thereto mere not the mere paper certificates for the num- 
ber of shares of stock therein s~pecified, but the interests which those 
shares of stock represented in the R. J .  Reynolds Tobacco Company, 
so far as stock splits are concerned arising or accruing since testatrix's 
death. Action taken by the R. J. Reynolds Tobacco Company in voting 
stock splits of its Common B stock should not result in the legatees of 
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these specific bequests getting merely the number of shares specified 
in Item Fourth of the will and in the First Item of the codicil thereto, 
and c o n q u e n t l y  receiving a less interest than the shares of stock be- 
qucatlicd represented in the R. J. Reynolds Tol~acco Company, there- 
by defeating the purpose and intent of the testatrix. I t  1s manifest tha t  
there is no contrary intention in the ~ 1 1 1  and the cod~cil thereto, con- 
sidered as constituting a single instrument, to prevent the operation of 
the rule almost universally recognized by the courts tha t  the specific 
legac~es here carry with them to the specific legatees all stock divi- 
dends and stock splits that have accrued on them after the death of the 
testatrix and before the actual satisfaction of the specific legacies, with 
the result that  such accretions of stock do not become a par t  of 
testatrix's general or residuary estate. 

These specific legacies vested in the legatees upon the death of 
testatrix because there r a s  a present fixed right of future enjoyment, 
which TTas upon the death of the last to die of Nannie Pepper or hlrs. 
A. P. Douglas. The specific legacies vested in the clddren of Mrs. J. 
C. Dodson rrere subject to open so as to mnke room for any children 
thereafter born to Mrs. J .  C. Dodson. It appears from the record no 
other children were born. Trust Co. v. Taylor, 235 N.C. 122, 120 S.E. 
2d 588; Trust Co. v. McEz~'en, 241 N.C. 166, 84 S.E. 2d 642; llforrell 
v. Building Management, 241 N.C. 264, 84 S.E. 2d 910; Patrick v. 
Beatty, 202 K.C. 454, 163 S.E. 572, 

Testatrix in Item First of her will provides for the payment of her 
funeral expenses and debts from the proceeds of an insurance policy 
and from the first money received by her executor from her estate. I n  
Item Second of her will she devises her one-eighth interest in a farm. 
In  the first sentence of Item Third of her will she bequeaths t o  her 
sisters Nannie Pepper and hIrs. A. P .  Douglas "during their lifetime 
or until marriage, all the income derived from the remainder of my es- 
state, of whatsoever nature and wheresoever situate, and I direct my 
executor hereinafter named to divide this fund equally b e h e e n  them 
quarterly." (Emphasis supplied.) In  Item Fourth of her will and in 
Item First of her codicil thereto she bequeaths the specific legacies 
above mentioned. It is patent that  testatrix in Item Third of her mill 
expressd a clear intention tha t  all the cash dividends paid on these 
specific legacies and all other income from her estate should be psid to 
Nannie Pepper and RIrs. A. P. Douglas by her executor "during their 
lifetinie or until marriage," and consequently during such specified 
time these specific legacies set forth in Item Fourth of the will and 
I tem First of the codicil thereto do not carry with them these cash 
dividends. It seenzs clear tha t  this wals the construction placed upon the 
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will and the codicil thereto by Wachovia, and probably by all bene- 
ficiaries under the mill and codicil thereto, because Wachovia from 
25 August 1923, tlie date on which i t  qualified as executor, to the date 
of Nannie Peppm's death on 30 January 19-13 paid all net income from 
testatrix's estate to Kannie Pepper and Mrs. A. P .  Douglas in equal 
shares, and there is nothing in the record to indicate tha t  any bene- 
ficiary under the n-ill and codicil thereto objected. The judge below 
was in error in adjudicating tha t  the specific bequests set forth in Item 
Fourth of the will and in I tem First  of the codicil thereto carried with 
them all accretions in the form of cash dividends, directly attributable 
to the stock designated in these specific bequests, from testatrix's 
death to the time of the death of Nannie Pepper. 

The last sentence of Item Third of the will reads: "Upon the death 
or mctrriage of either, tlie survivor shall be entitled to the whole of 
said income, but not  enlccedzng $1,200&0 per year." ( E m p h a ~ i ~ s  sup- 
ljlied.) 

From the time of Nannie Pepper's death on 30 January 1945, 
Wachovi~z, the executor, paid to Mrs. A. P. Douglas until the month 
before her death on 20 March 1961 from the net income of the estate 
the sum of $1,200 per year in monthly installments of $100. The net 
income of the estate af ter  Nannie Pepper's death considerably exceed- 
cd the sum of $1,200 per year in most, if not all, years, because a t  
the time of Mrs. A. P. Douglas's death on 20 March 1961 the estate 
had accumulated and invested income in the amount of 624,381.23 and 
cash in the sum of $329.34, due to the large growth in profits of tihe 
R .  J. Reynolds Tobacco Company. 

Defendant appellant assigns as  error that  the court below ad- 
judged tha t  under the terms of Item Third of the will only the maxi- 
mum sum of $1,200 per year vested in Mrs. A. P. Douglas after the 
death of Nannie Pepper. Defendant appellant contends "the will and 
codicil read in light of testatrix's circumstances show her intention of 
giving all of the  income to  her two sistel-s for their joint lives, and to 
tlie survivor," and tha t  the accumulated and invested income in 
testatrix's estate of $24,381.23 should be paid to the  estate of Mrs. 
-4. P. Douglas. The question whether i t  was testatrix's intent to give 
to  the survivor of Xannie Pepper or Mrs. -4. P, Douglas during 
the survivor's lifetime all income of the estate must be decided be- 
fore \Te reach thc question whether the specific legacies bequeathed by 
Item Fourth of the will and by Item First  of the codicil carried with 
them to the specific legatees all accretions in the form of cash divi- 
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dends, directly attributable to the stock designated in the specific 
legacies, betn-cen tlie time of the death of Nannie Pepper and the 
time of the dedth of A. P. Douglas. 

Defcndmt a p p e l l a i ~ t ' ~  contention tha t  testatrix took more l'.'an 
just a normal int:rest in the nlaintenance and ~velfare of her siaters 
Nannie Pepper ~ n d  Mrs. -4. P. Douglas because one was unmarried 
and tlie other d~vorced finds no support in tlie provL~ons of the will, 
the cod~cil  thereto, and in the evidence ii~troduced by liim. 111s evi- 
dence is to  tlie e fcc t  that  nhcn Mrs.  A. P .  Douglas returned to  
Wmston-Salem ~ i t h  her two sons age 16 and 1356 y e a r  fi011i T e s t  
T7irgLnia after lier d~vorce the testat1 ix :vas llving wit21 her sister A h .  
J. C. Dodson T h a t  she received a little help from Mrs.  J .  C. Dodson 
and testatrix, pririclpally testatrls, but i t  n-as not much. The will and 
c o d ~ c ~ l  thereto show generous provisions for testatrix's brothers and 
sisters, but that  tlie most generous prov!blons mere made for Airs. J. C. 
Dodson, lier husband, and ciuldren. 

Bccordmg to evidence offered by defendant appellant, Wachovia 
for the first accounting year of the estate, 23 August 1928 to  25 August 
1929, paid from tlie net income of the estate $1,340.11 to hTannje Pep- 
per and $1,349.09 to  Mrs.  ,4. P. Douglas. From 1928 through 1938 
ST7achovia ltaid to S a n n ~ e  Pepper and Mrs. -A. P .  Douglas from the 
net income of the estate $1.200 to  $1.300 a year each. The sole inconle 
of tlie estate I~ns  been from dividends floni t o c l i  of the R. J. Reynolds 
Tobacco Company and from stock bought witli the proceeds of the 
bale of the ctock of the Cnltinlore and Ohio Rsiln-ay Company. I t  is 
legltinlate to mier that  ~vlien te-tatris  made her will on 7 April 1927 
and her codic~l thereto on 12 ,June 1923, she knew with reasonable 
certainty tlie incoine of her estate, that  ~t was in excess of $2 400 per 
year, and anticipated that  after the denth of Sann le  Pepper or Mrs. 
A. P. Douglas the incoine from hcr estate would esceed the sum 
of $1,200 pcr snnum. 

lyhile it is pos4ble to argue that  Mrs.  -4. P. Douglas, after Sann ie  
Pepper's death, is entitled to  "the wholc of said inconie," t h s  p111.ase 
cannot possiblv 1,e reconci1r.d r i t h  the words i~imediate ly  following, 
"but not e sced ing  $1,200.00 per yew." This same item in the pre- 
ceeding sentence provides that  l \ h .  A. P. Douglas and K a n n ~ e  Pep- 
per "during thair lifetime or until lmtrriage" should receive "all of t he  
lnroille der:t cd from the remainder of lily estate," and in addition i t  
appears that the predominant purpose or general scheme of the will 
and codic:l thereto is that ,  after the more generous provisions made 
for l l r s .  J. C. Dadson, her hucband, and children, her other brothers 
and sisters should receive approuimately equal parts, with the ex- 
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ception of the bequest to Nannie Pepper and Mrs. A. P .  Douglas in 
Item Third of the will. Defendant appellanlt's contention can only be 
sustained by taking one small phrase o l ~ t  of context and disregarding 
the attendant circuinstances when tlie instruments were executed and 
the general scheme or predominant purpose of these instruments, and 
thereby placing Mrs. A. P. Douglas, or hcr estate, in a position more 
favorable than expressed in the words of the mill and codicil thereto. 
Doubtless, testatrix could have expressed herself in a clearer manner 
than she did in the last sentence of Iltein Third of her will. Her intent, 
llowever, is iimnifest, and the last sentence of Iteni Third of her will, 
considered in connection with all the provisions of the nil1 and the 
codicil thereto, considered as constituting one instrument, and the at- 
tendant circunistances when these instruments were executed, can 
only mean one thing, and tha t  is tha t  Mrs. A. P. Douglas, after the  
death of h'annic Pepper, is to be paid during her remaining lifetime 
from the inconie of the estate a n  amount "not exceeding $1,200.00 per 
year," and no niore. Defendant appellant's contention tha t  under the 
provisions of Item Third of the will all of the income of the  estate 
vested in Mrs. -4. P .  Douglas after tlie death of Nannie Pepper is not 
tenable. 

This Court said in Gatling v. Gatling, 239 N.C. 215, 79 S.E. 2d 466: 

"The epigram of Sir William Jones over 250 years ago 'no 
will has a brother' has been often quoted by the courts. Ball 
v. Phelan, 94 Miss. 293, 49 So. 956, 23 L.R.A. (N.S.) 895; Meeker 
v. Draffen, 201 N.Y. 205, 9 1  N.E. 626, 33 L.R.A. (N.S.) 816. TRro 
m-ills rarely use exactly the same language. Every will is so much 
a thing of itself, and generally so unlike other wills, tha t  i t  must 
be construed by itself as containing its own law, and upon con- 
siderations pertaining to  its own peculiar terms. Probing hhe 
minds of persons long dead as  to what they meant by words used 
when they walked this earth in the flesh is, a t  best, perilous labor. 
As said by Smith, C.J., in Brawley v. Collins, 88 N.C. 605, 'it is 
seldom tha t  we can derive aid from an exaniination of adjudicated 
cases.' " 

We have found no adjudicated case construing wills using exactly the 
same language as the will and codicil here. However, our conclusion 
finds support in the principles of law stated and in the reasoning used 
by Courts in the following cases construing mills using language some- 
what similar to the instrunien~ts here: Manufacturers Trust Company 
v. Earle, 32 N.J. Super. 262, 108 A. 2d 115; Willis v. Hendry, 127 
Conn. 653, 20 A. 2d 375; In 7% Berthet's Estate, 196 N.Y.S. 2d 334; 
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I n  re Charters' Estate,  46 Cal. 2d 227, 293 P. 2d 778; S a u c b  v. 
Saucier, 256 Mass.  107 (same case reported a s  Saucier v. Fontaine, 
152 N.E. 95).  

Absent a contrary provision in the  will and the codicil thereto, con- 
sidered a s  constituting a single instrument, these specific legacies carry 
with them to  the  specific legatees after Nannie Pepper's death all cash 
dividends directly attributable to  the stock dcbignated in these specific 
legacies after S a n n i e  Pepper's death,  except such cash dividends, or 
par t  of them, for each year,  if any,  tha t  were required to  make up the  
payment of 51.200 per year to Mrs.  -1. P. Douglas during her l i f e t~me  
after S a n n i e  Pepper's death. I t  seems no pa r t  of such cash dividends 
was r equred  for the  purpose, because the  record shows t h a t  a t  t he  
time of Mrs.  A. P. Douglas's death on 20 AIarch 1961 the  estate of 
testatr ls  on-ned and held invested incoine In the amount of 924,381.23 
and cash in the  amount of $829.34, which apparently Tvas accumulated 
after Nannie Pepper's death on 30 January  1945. It would seem from 
the record tha t  these cash dividends form a part of the  invested income 
of $24,381.23, and p o w b l y  a pa r t  of the  cash in the amount of 
$829.34 owned and held by the  estate of testatrix a t  the time of the  
death of -11rs. ,I. P. Douglas. 

There is no merit to defendant appellant's contention t h a t  the ac- 
cuinulated and invested burplus incoine belonging to and in the  estate 
in excess of the  $1,200 per year paid to  31rs. A. P .  Douglas during her 
lifetime after S a n n l e  Pepper's death should be paid t o  the  estate of 
Mrs .  -1. P. Douglac. There is nothing in the will and codicil thereto, 
considered as con~ t i tu t ing  one instrument, to indicate tha t  curplus in- 
come of the estate,  in cscess of tha t  the  specific legacies carry with 
them to the spec~fic legatees after S a n n i e  Popper's death,  should do 
other than accumulate. I n  Alii i~otation 157 1Z.L R. 674, i t  is said:  "On 
the  other hand, there iq considerable authority tha t  surplus income 
should be nccumulated if there is nothing to indicate t h a t  i t  was in- 
tended to be disposed of otherwise." Among the cases cited to  support 
this statciiicnt is our case of Commerce Union Trust Co.  v. Thomm, 
198 S . C .  241, 151 S E. 263, m-hich involved a will setting up a t rus t  
during the  natural  life of the testator's wife and for a period of not  
less than ten years after the date of the testator'. death,  and providing 
tha t  three-fourths of the incoine should be paid to the  wife a s  long as 
she ~l lould  live, and one-fourth to the  testator's daughter, and t h a t  on 
the terniination of the  trust t he  trustee should distribute the  corpus to  
the t e~ ta to r ' e  four children, if living, share and share alike, bu t  t h a t  if 
any of s l~ch  childrcn should have died leaving lawful issue, then hi5 or 
her share should be held in trust  for the benefit of ~ u c h  issue, bu t  mak- 
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ing no provisiori for the  distribution of tlic income going to the  wife in 
case she should die before the expiration of the period of ten years, and 
in whicli it ~ r t s  held t h a t  such income should be kept and reinvested 
by the trustees a' an  acculuulnt~on of tlie c o r p s  of the t r u 4  eqtate un- 
til t he  termination of the trust ,  and  then divided in accordancc with 
thc distribution specified in tlie will. 

Defendant appellant assigns a s  error the  adjudication of the  court 
t h a t  all costs incident to the  completr :~dniinistration of testatrix's 
estate, including rec~sonable counsel fecs and costs of administration, 
shall be paid by the executor from the  accumulated inconle in the es- 
ta te  if the  same is sufficient. 

G.S. 6-21, and subscotion 2 thereof, provide t h a t  in any  action or 
proceeding which may  require the construction of any  ! d l  or t rus t  
agreement, or fix the rights and duties of parties thereunder, costs shall 
be taxed against either par ty ,  or apportioned among tlie parties, in the  
discretion of t~he  court. I n  the last sentence of G.5. 6-21 i t  is btated: 
"The word 'costs' a s  the  same appears and is used in this section shall 
be construed to include reasolnable attorneys' fees in such anlounts a s  
the court shall in its discretion determine and  allov." Little v. Trust 
Co., 232 N.C. 229, 113 S.E. 2d 689. Defendant appellant does not  con- 
tend in his brief t h a t  the  fees allowed counsel were unreasonable. 
Nothing to  thc contrary appearing in the  record, i t  will be taken 
tha t  t . 1 ~  court taxed the  costs and attorneys' fees in the  exercise of i ts  
discretion. Hoskins v. Hoskins, 239 X.C. 704, 131 S.E. 2d 356. T h e  
court allon-ed counsel fees in the  amount of $37,120. I t  would seeill 
t ha t  the  costs and counsel fees will t ake  all, or nearly all, of the in- 
vested incoine and cash in the estate, and exhaust all, or a pa r t  of, the  
cash dividends directly at tr ibutable to  the  stock designated in the  spe- 
cific legacies after  X'annie Pepper's death. Whether this is correct or 
not, such a ruling is beneficial to defendant appellant, or a t  least not  
injurious to h i .  T h e  brief filcd by coi~nsel for defendant appellees, 
Nannie E. Dodson. Executrix of Lizzie Pepper (Mrs .  J .  C.) Dodson, 
and S a n n i e  E. Dodson closes with these words: "For the foregoing 
reasons, these appeilees respectfully request t ha t  this Court  affirm the 
trial court in all respects." There is nothing in the  record to indicate 
the  judge abused his discretion in decreeing that  the attorneys' fees 
and costs shall bc paid from \the acculnulated and invested surplus, 
if the  saine is sufficient, and his judgment in this respect will not  be 
disturbed, particularly a s  none of the  beneficiaries of the specific 
legacies except to the judgment below. 
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T o  summarize, the  results are :  

All defendant appellant's assignlnents of error have been considered, 
and the judgment bclow is nfirnied with these modifications: 

One. Paragraph 4 of the  judgment shall be alteted to rend: The 
spec~fic beque-t In I t em Fourth of the nil1 and I t em F m t  of tlic codlc~l  
thereto do not c x r y  nlt1-1 then1 to the specific legatee3 the cn& divi- 
dends t l l~ect ly  attr1but:ible to the  stock c1e.lg:iatd in - a d  speclfic be- 
que-ts het\\ eel1 the d ~ t e  of tcs ta t rn ' s  death m d  the time of tile dent11 
of Knnme Peppcr,  hut they d o  carry w t l ~  them to  ille speclfic legatees 
sucli ca-11 dlr.lclencls f ~ o m  tile time of the death of N m r u e  Pepper to  
the t m e  of the  death of Mrs.  -1. P. Douglas, ( w e p t  sucli cash dlvi- 
dends, or pa r t  of them, for e:d1 year.  if an?, t h a t  were required to  
m d I e  up t31ic payment of $1.200 per yrn; t o  111 -. ,I. P Douglns during 
her llleiline after Xaunie Pepper's t l tatb 

T n o .  It inny be, and probably n l l l  he, due to  large expenses and 
couniel fees, tlini tile payment of co-ts and counsel fee3 will exhaust 
the accumulntctl and 11ivestcd s~u'plu; an(: c ~ ~ q h  in the  estate. Froni 
thc atnte of the record lye cannot deteimine. Hut in t h s  event tllerc ib 
:t surplu-. palaqi:tph ( f i  of the  judgn~cnt  1~111 be amcnde(1 ..o tlint the  
bencfic>iarlcq of the cpeclfic legacies ~ u l l  leceive a s  specific leg,~tees no 
part of the caqh chr-idend. on their specific Icgacie- n 11icll quch spec~fic 
l eg~c ic -  do not c: r1y with t!rem to tlic -l~c'c~fic lcqatccq. 11l1t ~ c h  ca-h 
d ~ v i c l c n d ~ ,  if  any.  n-hich the  ~ p e c ~ f i c  l c g a c i r ~  do not c x r y  to the  
specific leg.itees, viill be div~cltd as pal t of the residuary e-itate 

3Iodified and affirmed. 

S T A T E  O F  S O R T H  C A R O L I S A ,  FY n rL .  U T I L I T I E S  COMMISSION,  AND 

T I I C  (:IIl:YHOT7SL) CORPORATION T .  C A R O L I S A  COACH COMPANY 
\\o (,)T71:1:Y C I T Y  COACII CO1\IPAKT. 

A 3 D  

S'TA\TE O F  S O R T 1 3  CAROLINA. I \ 111-1. UTILITIES COJIMISSIOK,  i m  

THE ( ; I u : n I o r s r )  CC)RLWRATIOS \ .  CAROLISA COACH COJIPANY. 
A A I )  

STATI: OF SORTH CAROIIISA,  1.u RLL, V T I L I T I C S  COMJIISSIOX,  AXD 

C.iROLIS.1 COACH C O J I P A S T ,  T .  TFIE G R E T I I O U N D  CORPORATION.  

(Fi led  19 Ju ly  1963.) 

1. Carriers 2; utilities Commission § 3- 
A1qlwlnents  brt\veen carriers respecting service to the public a r e  valid 

when a1)prorecl by the Utilities Commission since the  law favors such 
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agreements provided the paramount interests of the public a re  protected. 
G.S. 62-121.64 ( a ) ,  G.S. 62-121.4S. 

An order of the Utilities Comniission approving a contract between 
carriers reil~ecting their service to the public is pr ima  facie just and 
reasonable, O.S. 62-26.10, and the Colnmission may not arbitrarily or 
capriciously rescind such order of approval, but may rescind such order 
only after uoticc to tlie carricars affected and an opportunity to them to be 
heard for cli;~nge of circunist:rnces requiring such rescission in the public 
interest. G.S. 62-26.;. 

3. Same; Utilities Colnmission § 7- 

Tlie ~ I L L ~ ) I O T  cuient and construction of highways between two municipali- 
ties maliing feasible a iicw and quicker bus route between them is suf- 
ficient cllange of condition to empower the Utilities Commission to 
niotlify or rrscind a prior orcler entered by it  approving an agreement 
betwcen two carriers in regard to their respective services to the public 
batween the two inunicipnlities along the older routes. 

4. Utilities Coii~lnission § 1; Monopolies § 1- 

A contract between carriers with regard to their respeotire services 
to the public n-hicli is approved by the Utilities Commission is not void 
under the anti-monopoly statute, G.S. 7:-1, since the Utilities Coinmission 
has the powcr to grant monopilietic autliority to safeguard tlie public 
interest against escessive conipetition, and if i t  could have entered such 
order in a contested proceeding it  can approve an agreenieiit of the 
utilities to the same import. 

5. Utilities Conmlission 8s 3 ,  8- 

An application for a new authority to carry passengers between two 
municilmlities of the State along a new route made feasible by the im- 
grorcnicat or constrnction of l i ig l ina~s  u i a ~  be treated by the Utilities 
Colnni~ssion as  a  notion in a prior cause in which the Comniission ap- 
pro\-ed a n  a g ~ ~ ~ e m e n t  of the carriers in regard to their respectire services 
between the cities, proritled the carriers affected a re  given notice and a n  
opport~uliry to bc llt.ard, and thus obviate tlie question whetlier the prior 
order of al)jjrov:rl niay be collaterally attached. 

6. Carriers § 2 ;  Utilities Comniission S 3- 
'l%c order of the Utilities Conimission granting authority to applicant 

to 1)roTide bus service between two municipalities of tlie State along a 
lie\\. route nlacle fcablble by the i1nl)ro~ement and construction of high- 
n ays. is apploved in this case, tlie findings of tlie Commission being sup- 
portctl by material and competent evideiice and its conclusions, including 
its holding that  the granting of the authority will not unreasonably im- 
pair the fiiiancial stability and efficient public service of applicant's 
conipetitors, being pcrniissiblc upon the facts found. 

7. Carriers 2 ;  Utilities Comniission §§ 1, 0- 
The deternlination of public convenience and necessity involves numer- 

ous imponder;lbles to be resolved upon the facts of each particular case, 
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ant1 is prinmri1~- a n  administrative question addressed to the Utilities 
Commission, and i t  is not for the courts to find the facts or to regulate 
utilities. 'I'hercfore, a determination by the Utilities Commission within 
the anthority conferred upon it  and warranted by the facts found npon 
supportinq eridence 11-ill not be disturbed even though the courts might 
have reached a diflerent rebult upon the same facts. 

8. Carriers 8 2; Utilities Comniission § 3- 

G.S. 6'7-121.32(7) does not preclude the Utilities Commission from 
granting anthoritj- to two or more carriers to traverse tlie same segment 
of lligli\ray so long as t l ~ e ~  do not render duplicate service. 

9. Utilities Commission § 1- Ctilities Commission is  not  confined to 
imnlediate scope of pleadings bu t  may enlarge tlie inquiry upon notice. 

The Utilities Commi~sion is not confined to the immediate wope of 
tllc pleadings filed, and may enlarge the scope of the inquiry and grant an 
application, subject to such reasonable terms, conditions, and limitations 
as  public convenience and necessity may require, G.S. 26-120.53, and 
therefore it  mar grant a "closed door" authority even though the aypli- 
cation is for authority to duplicate service; likewise ~rl ien a carrier seeks 
an alternate route authority the Commission may treat it as an appli- 
cation for a new authority when the application does not come within 
the Commission's rules defining alternate routes, the parties to be af- 
fected being before the court, participating in the proceedings, and having 
full opportunity to be heard. 

10. Carriers § 2; Utilities Commission 8 3- 

TTliere the principal business of a carrier is the transportation of pas- 
sengers between t ~ o  clties of the State along a route serving a number 
of other cities, and the improvement and construction of highways makes 
feasible a new and more direct route between the termini, the Utilities 
Commission, upon a ~ p r o ~ r i a t e  findings of fact, may grant such carrier 
"closed door" authority along the new route, notwithstanding that  other 
carriers. respectivelj, serre segments of the route in '.open door" oper- 
ations. 

11. Utilities Commission 9- 

Order of the Utilities Comniission revoking its prior order appro~ing  
an agreement between carriers in regard to their respective services along 
the route in question and substituting in lieu thereof a n  order of the 
Coruiuission having the same effect a s  the agreement, is reversed, there 
being no evidence to supljort the Commission's conclusion that the new 
order will promote l i a rmon~ amoxg the carriers, G.S. 66-12144, G.S. 
6.'-121.48(3), and there being no sl~owing of a change of condition re- 
qniring a revision of the prior order in the public interest. 

APPEALS by Carolina Coach Company, Greyhound Corporation and 
Queen City Coach Company from Copeland, S.J., November 1962 
Term of WAKE. 
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These proceedings originated before the Utilities Commission upon 
applications of Greyhound Corporation (Greyhound) and Carolina 
Coach Company (Carolina) for passenger bus franchise authority 
over certain highway routes within the State. The three proceedings 
mere docketed in Supreme Court as separate appeals. We have con- 
solidated them for convenience in delivering this opinion - they are 
interrelated in many aspects. 

Case No. 463. Queen City Coach Coiupsny (Queen City) and 
Carolina appeal. 

Case KO. 466. Carolina appeals. 
Case S o .  467. Greyhound appeals. 

-1-ewsom, Graham, Strayhorn & Hedrick for T h e  Greyhound Corpo- 
ration. 

Allcn and Steed for Carolina Coach Company. 
Joyner R. Howison for Queen Ci ty  Coach Company. 

o m  J. Carolina, Greyhound and Queen City are common 
carriers o f  passengers, their baggage, mail, and light express, in the 
same vehicle with passengers, by motor vehicle operating over inter- 
sltate and intrastate franchise routes within the State of North Caro- 
lina. 

Prior to the institution of the instant proceedings these carriers had, 
among others, the following franchise routes, respectively: 

( a ) .  Carolina - ( I )  Between Raleigh and Charlotte by way of 
Durham, Burlington, Greens~boro, Lexington, Salisbury and Concord, 
over U. S. Migliways 70 and 29; (2) Between Raleigh and Charlotte 
via Sanford, Biacoe and Albemarle, over U. S. Highways 1 and 15 and 
h'. C. Highway 27. 

( b )  . Greyhound - (1) Between Raleigh and MTinston-Salem 
via Pittsboro, Asheboro and Lexington, over U. S. Highways 64 and 
52; (2) Bet2ween Winston-Salem and Charlotte via Mocksville, States- 
17ille and ~fooresville,  over U. S. Highways 138, 64 and 21. 

( c ) .  Queen City - (1) Between Xsheboro and Mount Pleasant 
over S. C. Highway 19. Mount Pleasant is 45 milcs southwest of 
Asheboro and 26 i d e s  northeast of Charlotte. After the instant pro- 
ceedings m r e  filed, but before orders were entered, the Commission 
granted Queen City franchise authority between Mount Pleasant and 
Charlotte over Highways 49 and 29. Queen City had previously 
operated between &fount Pleasant and Charlotte under an  agreement 
with Carolina. 
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The franchise routes referred to arc not c1escrik)ed with absolute ac- 
curacy. Technical correctness of location is not important 1x1 the de- 
termination of these appeals. 

In  the early 1940s the .ltlantic Grryliound Corporation (which has 
since merged with the Greyhound Corporation) had acquired inter- 
state authority hetn-een Charlotte and Winston-Salem via Lexington 
over 1ligh;i-aya 29 aild 52, but did not have intrastate authority be- 
tween Charlotte and Lexington over Highrvny 29. Carolina had the 
intrastate authority for this segment. Greyhound had both intlastnire 
and interstate service north of TTinqton-Salem, the interstate extend- 
ing to New York and other metropolitan area.; it also had interstate 
and intrastate service south and west of Charlotte, the interstate serv- 
ice extending to Miami, New Orleans and other southern metropolitan 
areas. The route betmcen TT7in.ton-Salem and Charlotte via Lesing- 
ton, over Highways 53 and 29, is shorter and requires les. travel time 
than the route by way of Statewille over H i g h ~ a y s  158, 64 and 21. To 
enahle Greyhound to transport certain intrastate passengers over the 
Lexington route and a t  the same time to protect Carolina with respect 
t o  certain of its routes and passengers, a lease agreement wa;: volun- 
tarily entered into bet~veen Carolina and Greyhound, dated 1 .lugust 
1947. Carslina leased to Greyhound the privilege of trancporting over 
the Lexington route intrastate passengers originating a t  or moving 
through Charlotte destined for Kinston-Salcm and points beyond, and 
inbrastate passengers originating a t  or moving through Winston-Salem 
~ n d  destined for Charlotte or points beyond. On its par t  Greyhound 
agreed: (1) to operate with closed doors between the corporate limits 
of Lexington and the corporate limits of Charlotte and not to pick up 
or divharge any intrastate passengers a t  any intermediate points 
along said route; (2) not to pick up intrastate passengers a t  Lexington 
or a t  intermediate points hctween Lexington and Charlotte, destined 
to Charlotte or to any intermediate points between Charlotte and 
Lexington or to any intrastate points beyond Charlotte; ( 3 )  not to  
pick up any intrastate passengers a t  Charlotte, moving over this 
route, or a t  intermediate points between Charlotte and Lexington 
destined for Lexington or intermediate points betn-een Charlotte and 
Lexington or to points between Lexington and Winston-Salem; (4)  not 
to operate through service without change of buses het~veen Raleigh 
and Charlotte by way of Lexington over Highways G-l and 29, "or 
compete with Carolina for intrastate traffic movin2 between Ral- 
eigh . . . and Charlotte . . ., irrespective of points of origin or desti- 
nation"; ( 5 )  not to exchange between its schedules, operated over its 
present franchise route through Lexington and over the leased route, 
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intrastate passengers a t  Lexington irrespective of the point of origin 
or destination of such passengers, and to deliver to  Carolina a t  
Lexmgton all intrastate passengers moving by Greyhound into Lexing- 
ton, irrespechve of point of origin, destined to  points between Lexing- 
ton and Charlotte, and to deliver to Carolina a t  Charlotte all intra- 
state passengers inoving by Greyhound into Charlotte, irrespective 
of the point of origin, destined to points betmeen Charlotte and 
Lexington; (6)  not to seek any intrastate franchise or permission to  
operate over the route leased during the term of this agreement, or any 
renewal thereof, except under the terms of this agreement. The term 
of the lease agreement Iyas three years with an automatic extension of 
three years upon renewal of Carolina's franchise by the Utilities Com- 
mission. The effectiveness of the lease agreement was conditioned 
upon ~ t s  prior approval by the Utilities Commission. Upon the joint 
petition of Carolina and Greyhound tlic Coinmission entered an order 
of approval. When the Carolina franchise became permanent by 
virtue of the Bus -Act of 1949, tlie parties to the lease agreemenlt con- 
tracted in writing that  it would terminate only upon cancellation of 
Carolina's franchise by the Utilities Commission. This extension 
agreemcat was approved by the Coinmi~sion. 

Greyhound and Carolina operated under the t e r m  of the lease agree- 
ment without any question as to its validity until 1960. I n  the meantime 
the State Highway Coinmission had begun to greatly improve N. C. 
Hlghsi-ay 49 from Charlotte to Asheboro, and by 1960 the improve- 
ments  ere nearing conlpletion. As improved, Highway 49 was in 
excellent condition for bus travel, and the route by way of Asheboro 
o w r  1Iighn-ays G4 and 49 co~n~stituted tlie shorte& and fastelst route 
between Raleigh and Charlotte. It is much shorter than any other 
established through route. B y  reason of the improvement of Highway 
49, a Raleigh-Charlotte franchise via hsheboro became very de- 
sirable. But  before the iniproveinents were made Highway 49 was ill 
adapted to bus service, both because of tlie condition of the highway 
and the eparsencss of the population along the route. Queen City 
liad the franchifie between Mount Pleasant and hsheboro and operated 
over Higliway 3-9 one round trip daily. 

On 13 September 1960 Greyhound advised Carolina by letter tha t  
i t  considered the lease agreement of doubtful validity and requested 
that  i t  be cancelled by mutual consent. By letter of 30 September 
Carolina declined to cancel. Greyhound then advised the Utilities 
Commission tha t  i t  considered the lease agreement void, did not desire 
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to continue service under its provisions, and requested instructions. 
The Comniission directed Greyhound to render service as  before, until 
such timc as the Commission should authorize i t  to discontinue. 

Both Carolina and Greyhound applied to  the Utilities Coinmission 
for franchise authority to operate "no change" service betceen Raleigh 
and Charlotte via Asheboro over Highways 64 and 49. 

Case 465. On 5 October 1960 Greyhound applied for inltrastate 
franclilse authority over the route between A4sl~cboro and Charlotte 
on Highvay 49 (Queen City's route),  to combine such operation witli 
the operation being conducted by Greyhound between .4slieboro and 
Raleigh on IIighxay 64, so as  to provide throug11 service from Ralcigh 
to Charlotte and vice versa, but restricted between Asheboro and 
Charlotte against passengers whose entire ride is between these two 
point:. 

Carolii~a and Quecn City filed protests and were allowed to inter- 
vene. 

After hearing, tlie Utilities Conmission granted Greyhound's appli- 
cation, but with gleater restrictions. The certificate authorizes Grey- 
hound to  opcr:ite through service b e h e e n  Raleigh and Charlotte via 
Asheboro over Highways 64 and 49, hut "restricfted from Asheboro to 
Charlotte to operations witli closed doors and without authority to 
serve any intermediate points." 

Carolina grounds its protests and appeal on its contentions t h a t  (1) 
Greyhound's application is barred by the lease agreement, and (2)  
public convenience and necesi ty  does not require the granting of this 
authority to Greyhound. 

Prior to the order in this case tlie througli bus transportation be- 
tween Raleigh and Charlotte had been over Carolina's northern route 
via Greensboro and Lexington, and Carolina's southern route via 
Sanford. Greyhound and Queen City's services mere not in any real 
sense competitive. Greyhound's shortest route, controlled solely by 
it, was via Lexington, Winston-Salem and Statesville. Queen City had 
no service between Raleigh and Charlotte except in combination with 
Carolina or Greyhound. Carolina was anxious to retain the Raleigh- 
Charlotte traffic, and in the lease agreement Greyhound had promised 
not to compete with Carolina for intrastate traffic moving between 
Raleigh and Charlotte irrespective of the points of origin or desti- 
nation. 
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It is Carolina's position t h a t  the 1e:m agreement, soleninly ese- 
cuted by Greyhound and approved by the Commission, bars Grey- 
hound from applying for tile Raleigh-Charlotte authority. Ou t!ie 
other hand Greyhound contends tha t  ~t is void. 

.it the t m e  of its eseculion in 1947, the lease agreement was ap- 
proved by the Comnlission a t  the joint request of Carolina and Grey- 
liound. Tile law encourages cooperation and agreenients between 
coiilnlon carriers respecting their service to the public. G.S. 62-121.64 
(a ) .  But  the interest of the public is paramount and the Cominission 
lias the authority to supervise and regulate coinnion carriers for the 
protection of the public interest. G.S. 62-121.48. Co11tr:tcts between 
cnrriers affecting service to the public are subject to the Commission's 
regulatory authority. Utzlities Comn~iss~on v. Motor Lincs, 240 N.C. 
166, 81 S.E. 2d 404. -4 contract between public utilities, when formally 
approved by the Commission, is in effect an order of tlic Co~nmission 
binding on each of the parties. Power Co. v. Menzbersl~ip Corporation, 
253 X.C. 596, 603, 117 S.E. 2d 812. An order of the Commission is 
pm'ma facie just and reasonable. G.S. 62-26.10. This applies to orders 
approving contrrzcts of public utilities. Utilities Commission v. Casey, 
245 N.C. 297, 06 S.E. 2d 8. And the Comrniwion may a t  any time, upon 
notice to the public utility affected and after opportunity is afforded 
the affected utility to be heard, altder or amend any order made by 
it. G.S. 62-26.5. ". . . (1)n the absence of statutory authority, and in 
the absence of any additional evidence or a change in conditions, the 
Comnlission has no power to reopen a prooeeding and modify or set 
aside an order theretofore made by i t  . . . where the order was made 
in pursuance of an agreement entered into by the parties to the pro- 
ceeding." 73 C.,J.S., Public Utilities, s. 56(d l ,  p. 1135. The Commission 
may not arbitrarily or capriciously rescind its order approving a con- 
tract. I t  must appear tha t  such rescissiori is made because of a change 
of circumstances requiring i t  in the public interest. Chicago Housing 
-4ztth.omty v. Illimxk Com. Com'n., 169 N.E .  2d 268 (Ill. 1960) ; Central 
Sorthzoest R. Men's Ass'n v, Illinois C'. Com'n., 168 S .E .  890 (Ill. 
1 920) . 

The Commiwion correctly concluded tha t  the lease agreement is 
not a bar to the institution and rnainteriance of this proceeding. The 
terms and conditions of the lease agreement are relevant matters to be 
considered upon the question of public convenience and necessity. 
And Greyhound has the burden of showing that  public convenience 
and necessity require modification and resrission of the order approv- 
ing the lease agreement, and the granting of the application for fran- 
chise authority. 
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Greyhound argues a t  great length that  t,lie lease agreement is in re- 
straint of trade, violates (2.3. 73-1, and is therefore void. The reason 
for strict regulation of public utilities is tliat they are either monopo- 
lies by nature or given the security of monopolistic authority for 
bet'ter service to the public. The public is best served in many circum- 
stances mliere destructive competition has been removed and tlie utili- 
ty  is a regulated monopoly. "Whether there shall be competition in 
any given field and to  what extent is lsrgely a matter of policy com- 
mitted to the sound judginent and discretion of the Commission. The 
Comn~ission nlust maintain a reasonable balance to  see that  the public 
is adequately served and a t  the same t,ime to see t h a t  the public 
and the public utilities involved are not prcjadiced by the efforts which 
flow from excessive conipctition brought about by exceslsive services." 
73 C,.J.S., Public Utilities, s. 42, p. 1009; Sonnfelt v. Pennsylvcuzia 
Public Utility Comnzission, 103 1. 2d 4-12 (Pa.  1954). It could not be 
successfully maintained tliat the Commission, upon proper application 
therefor and after hearing, could not have entered a valid order, in a 
contested proceeding, to the same effcct as the lease agreement. A 
c ~ n t , ~ a c t '  between public utilities, approved by the Colnmission, 
is not violative of the anti-monopoly st,a,tute, G.S. 75-1, if the Co'iil- 
mission could have la~wfully made an order t o  the same effect upon ap- 
plication and after liearing in an adverse proceeding. 

Carolina insists that  Greyhound's application should have been 
dismissed because i t  is a collateral attack on the Commission's order 
approving the lease agreement. I t  is generally recognized tha t  a valid 
determination made by an administrative agency in its judicial or 
quasi-judicial capacity is not subject to collaterial attack. 2 Am. Jur .  
2d. Admnistrstive Law, s. 493, p. 299. But  whetlier Greyhound's appli- 
cation is technically a collateral attack on tlie Commi~ssion's order is 
of no material iinportance here. B y  statute, G.S. 62-26.5, the Com- 
mission is empowered to rescind, alter or amend any order made by 
i t ,  upon notice to the public utility affected and after opportunity to 
be heard. There is no suggestion that Carolina did not  have notice and 
full opportunity for hearing in the instant case, or t h a t  i t  did not un- 
derstand and appreciate the full purport of the hearing. The effect of 
Greyhound's application is to allege that  circumstances have changed 
and public convenience and necessity now requires the lease agreement 
\to be modified and the franchise authority to  be awarded to Grey- 
hound. It was within the authority of tlie Commission to  t reat  the 
application a s  a motioln in the prior cause, and t o  modify the order ap- 



52 IN T H E  SUPREME COURT. [260 

proving tlie lease agreement. Toomes 1).  Toomes, 254 X.C. 624, 119 
S.E. 2d 442. This tlie Commission apparently did. Carolina docs not 
fion~plain tha t  i t  was taken by surprise. 

TT'e noIT come to tllc more difficult questions whetller the Com- 
mission's findings of fact are supported by competent, msterial and 
substantial evldence and, if so, whether the findings are sufficient to 
show that  pub1:c convenience and necessity requires the granting of 
the frflnclilse authority to Greyhound. 

". . . (W)l ia t  constitutes 'public coniwiience a'nd news-ily' is pri- 
marily an adniinistratlve question n-it11 a number of imponderables 
to be talien into consideration, e.g., nhetlier there is a substantial 
public need for the service; whetlier the existing carriers can reason- 
ably meet this need, and whether i t  ~ o u l d  endanger or iiiipnir the 
operations of existing carriers contrary to the public interest. Pre- 
cisely for ltliis reason its determination by the Utilities Con~mission is 
made not simply prima facie evidence of its validity, but 'prima facie 
just and reasonable.' " Utilities Commission v. T~uciiing Co., 223 N.C. 
687, 600, 28 S.E. 2d 201; Utilities Commission v. Ray,  236 N.C. 692, 
73 S.E. 2d 870. The doctrine of convenience and necessity is a relative 
or elastic theory. The facts in each case must be separately considered 
and from those facts i t  must be determined whether public convenience 
and necessity requires a given service to be performed or dispensed 
with. The convenience and necessity required are those of the public 
and not of an individual or individuals. Utilities Commission v. 
Casey, supra. "Secessity" means reasonably necessary and not 
absolutely imperative. Utilities Conzmission v. R.R., 234 N.C. 73, 
79, 118 S.E. 2d 21. "Any service or improvement which is desirable for 
the public welfare and highly important t o  the public convenience 
may  be properly regarded as necessary." And if a new service is 
necessary, and if there are carriers already in the field, there is al- 
ways the  vita1 question (in determining convenience and necessity) 
whether the new service should be rendered by the existing carriers or 
by the new applicant. Allrlcahy v. Publlc Scr~lice Conznzission, 117 P. 
2d 298 (Utah 1041) ; 73 C J S , Public Utilities, s. 42, pp. 1099. 1100. 

The Comnission sets out in the findings of f a d  the various routes 
open to the public by bus between Raleigh and Charlotte, and the 
distances, schedules and travcl time on each; also the routes available 
to the public a t  points on U. S. Highvaj- 64 for trurel to Cliarloltte 
and return, including distance, schedules and travel time. It is found 
tha t  Greyhound proposes to operate five round trip schedules between 
Raleigh and Charlotte over the route in question "operating with 
closed doors between Asheboro and Charlotte." There are also the  
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following add~ t iona l  f ind~ngs of f ac t  (numbering ours) : (1) "The 
services proposed by Greyliound will not  ni;lterially impair or affect 
the  servlces by Carolina or Queen"; (2 )  "Existing carrlers cannot 
reasonably meet tlils p u b l ~ c  need" (for the servlces propoqed by 
Greyliountl) ; (2) g r a n t ~ n g  of requested authority will not  endanger 
or lnipalr tile opc! wtionb of existing carriers contrary to tlie pu1)lic 
interest; C'arolin,i 1s linulmg less t h a t  four passengers per t r ~ p  for the 
entire tr ip between Cliarlot~te and Raleigh, and 20 percent or niore of 
these are  ~nterbt,:te passengers; Queen Clty operates only one round- 
trlp schedule per chy  over S. C. Highway 49 between Mount  P l e a s m t  
and A~l ieboro;  Greyliound request? au t l io r~ ty  over this  route with 
closed doors; (4) Bus servlce over tlie route in queztion is inadequate 
and insufficient to meet the  p u b l ~ c  need. anti lnatlequate bus 3crvice 
over this route has  rcsulted In the lion-use of what  bus service has 
been available and caused a pub1,c deinnuct for iniprovenient in the 
service; (5) Addi t~onal ,  faster, more adequate, more efficient and 
through bus service over the route in question is needed t o  meet tlie 
public convenience in addition to presently authorized and existing 
service; ( G )  Greyliound is fit, able and wl l ing to  render tlils service. 

W ~ t l i o u t  detailing here the  voluminous evidence set  out  in the record, 
we conclude from our review thereof t h a t  there is competent, material  
and substantial evidence to support the Coinmiss~on's findings. No one 
questions the  fact  t h a t  the  route via hsheboro over U. S. Highway 
64 and S. C. Highway 49 ha;: been improved, the bus time between 
the two cities can be substantially decreased, and tliat adequate bus 
service over this route is necessary for public convenience. It is con- 
ceded tha t  Carolina, Greyhound, and Queen City are each financially 
capable, and otherwse fit, able and willing to render the service The  
difficult que.tions are:  (1) Vi11 the  granting of the  authority to  Grey- 
hound unreasonably  nipa air the  financial s t a b l l ~ t y  and effic~ent public 
service of Carolina and Queen Ci ty  (Utilities Com. v. Coach Co., 833 
N.C. 119, 63 S.E. 2d 113) and (2) is i t  in the public interest t h a t  tlie 
servlce be rendered by Greyliound? Carolina has  heretofore liad no 
competition for through bus transportation between Raleigh and 
Charlotte, and its bcst revenue route has been the Raleigh-Charlotte 
route via Greensboro. Unquestionably the  authority applied for by 
Grcyliound will furnish compet~tion.  B u t  tlie C o n m i ~ ~ s i o n  finds In 
effect tliat the  intrastate travel hetween these points and beyond is not 
of sufficient consequence to impair Carolina's financial posltion or its 
service. Furthermore,  as we shall presently see, Carolina was also 
given a u t h o r ~ t y  over the same route, which will tend to ~nininiize the 
competitive effect of Greyhound's franchise. It was conoluded t h a t  
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Queen City's  service, one round-trip per day,  is a small operation, 
and Greyhound's service over Queen City's route w ~ t h  closed doors 
will interfere very little with business Queen City has enjoyed. Per- 
haps the fact tha t  led the  Commission to  grant tile franchise to  Grey- 
hound rather than exclusively t o  Carolina or to Queen City is the 
showing of need for service between C'liarlotte and points on U. S. 
Highway 6-1.. Gieyliound already has thc franchise d o n g  this h i g l i ~ a y ,  
and tlirougli service from these points lo Charlotte and return could 
not be rendered by Carolina or Queen City without a duplication of 
service along 64 from hslieboro to Raleigh. Utditlies Conzmission v. 
Coach Co., szrpm. 

Upon the same facts we might have reaohed a different result. Bu t  
i t  is not for this Court to find the facts or to  regulate utilities. Utilities 
Conzmlssion c. R a y ,  supra. "The decisions of the Utilities Co~nrnission 
must be within the authority conferred by the h c t ,  yet  tlie weighing of 
the evidence and tlie exercise of judgment thereon as to transportation 
problems within tlie scope of i ts  powers are matters for the  Com- 
mission." CTtzlzties Conznz~ssio?~ 21. Motor Expmss ,  232 X.C. 180. 59 
S.E. 2d 382. 

Queen City contends tha t  Greyhound's application should have been 
dismissed without a henricg for tlie reason that i t  proposed to dupli- 
cate Queen City's service over Highway 49. Queen City also contends 
tha t  the Coniniission erred in granting Greyhound "closed door" au- 
thority over Quc.en City's route, becausc Greyhound did not  apply for 
such authority a t  any time in the course of the proceeding. 

It is true tha t  Greyhound's application as  filed sought to  duplicate 
qerviee on Queen City's route over l4igliway 49. It is also true 
tha t  "no certificate shall be granted to an applicant proposing to  serve 
a route already served by a previowly authorized earner unless and 
until the Comi~iission shall find from the evidence t h a t  the service 
rendered by such previously authorized earrier is inadequate, and the 
certificate holder has been given reasonable time to remedy the in- 
sdequacy." G.S. 62-121.52 ( 7 ) .  

The Co~nmission did not grant the duplication of service requested 
by Greyhound. Instead, i t  granted only "closed door" authority over 
Queen City's route G.5. G2-121.52(7) does not forbid authority t o  
two or more carriers to traverse the same segment of a highway so 
long a s  they do not render duplicate service. The mere fact tha t  the 
two carriers will use the same h i g h ~ a y  for a distance does not require 
a denial of the application. Utilities Corn. 21. Coach CO.. supra. 

The Commission need not approve or reject an application a s  sub- 
mitted. I t  may attach to  tlie certificate granted such reasonable terms, 
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conditions and limitations as  the public convenience and necessity 
may require. G.5. 62-121.53. "Ordinarily, the procedure before such 
conini i~aon is mole or 1es3 inforinal, 2nd i >  i73t as  strict as  in c i u l  
cases, nor 1s ~t confined by technical rules; substance and not form 1s 

controlling." 73 C .T S , P~thl ic  Utilitleb, s. 49, 11. 1113. I n  the proceed- 
ing befoie i t  the C'oni~u~ssion is not confined to  tlie lininediatc scope 
of the pleading. (m file. It may enlarge the scope of tlie Inquiiy, :tnd 
where the parue. to be affected are before it, p ~ r t i c i p a t e  in the in- 
quiry and inalie defense, they cannot complain of a departure froin 
the p!eaJ~nss. Ealtenore R. 0. R. Co, v. Publzc Service Conzi~~~ssmn,  
110 d E. 473 (W. T'a. 1922);  C. H. & D. Ry.  Co. v. I.C.C., 206 
U.S. 1-1-2. The authority granted Greyhound TT:I~ les~s competitive to  
Queen City than tha t  applied for. If Queen City mas taken by sur- 
prise, the record does not discloce i t  

As indicated above, the Commi~sion granted Greyhound the certifi- 
cate, with restrictions. The Corninission declared: "To the extent t h a t  
the contract (lease agreement between Carolina and Greyhound), its 
terms and conditions, are contrary and adverse t o  and in conflict with 
the provisions of this order they are vacated, voided, cancelled and 
declared null and of no effect." Carolina and Queen City appealed, 
and the Superior Court affirnled the Coinmis40n1s order. I n  this, we 
find no error. 

Cnse S o .  467. On 27 ,Ceptcmher 1960 Carolina applied to the Com- 
mission for franchise authority from the junotion of U. S. H i g h ~ ~ ~ a y s  
1 and 64, approxinmtely tx-o i n i l c ~  north of .4pex, over U. S. Highway 
64 to Asheboro, thence over N. C. Highway 49 to  its junction nit11 
U. S. Highway 29, approximately six miles north of Charlotte, and 
return oT7er tlhe same route - "as an alternate route for operating con- 
venience only, serving no intermediate points." Thus, Carolina ap- 
plied for authority to operate nrith closed doors between Raleigh and 
Charlotte via Alsl~eboro. qeeking only point to point service over this 
route from Raleigh to  CllarIotte and return. It had previowly had no 
franchise over tlie route dc5cribed. I t s  purpow is to take a d ~ a n t a g c  of 
the short route made available by the improvements on Highway 49, 
and t o  protect its Raleigh-Charlotte operations which i t  had previou+ 
ly enjoyed without serious competition. 

Greyhound filed protest, and intervened. -\fter hearing, the Coin- 
mission granted the application. 
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Greyhound contends tha t  the application should have been dis- 
missed for the reason that  Carolina applied for an "alternate route 
for operating convenience only" and the route applied for does not 
qualify as an alternate route under 1,he rules promulgated by the 
Commission. 

According to the Comniission's rule, an alternate route is "a desig- 
nated liigliway or series of highways lying ~1-1iolly within the State . . . 
over n-hicli a icgular route motor carrier may operate in the inlterest 
of economy or convenience or to avoid congested area3 . . . or other 
hazards on an authorized regular service route, deviating from a point 
on such authorized regular service route and returning a t  some other 
point on the same regular service route." [s. (b )  ( 5 )  of Appendis of 
General Order B-4, promulgated 26 Sownlher  1938 pursuant to G.S. 
62-3'71.G01. The route described i11 Ca~ol ina 's  npplication appnrently 
does not comply ~ ~ i t l i  the foregoing ruie for its termini connect with 
diffcrmt service routes of Carolina. 

Carolina agrces that the route descriiml 111 its application is not the 
type of route refcrred to as nn "altern: te route" in the Commission's 
rule. But Carolina insists that.  while the route \ d l  serve a >  an alter- 
nate route for its point to point service from Raleigh to Charlotte and 
return, its appl~cation is for a new service route for the operation of 
daily schedules b c t ~ ~ e e n  Charlotte and Rulelgh in addition to the 
regular daily schedules in operation over its northern and southern 
routes. The application is filed on Conmis;ion's form If-1, pursuant 
to G.S. 63-12] .32 ( b )  ; applicant assumec. tlie burden of show~ng public 
convenience and necessity; and proceedings are in conforinity with 
G.S. 62-121.52. Regardless of tthe name given the proceeding, it is clear 
tihat tlie application is for franchice aut!iority and not for alternate 
route a ~ ~ t l i o r i t y ,  and thc Coniinission qo untierstood and dealt with 
the proceeding. Even if Carolina had souelit alternate route authority 
under the Cominission's rules, the poner of the Commission is not 
restricted to the proceedings as  ccmm~nced,  but it may enlarge the 
scope of the inquiry beyond the  issue )-ais:d by the pleadings where 
the parties to  be affected are before the Commission, participate in 
the proceedings, have full opportunity to he heard, and are not misled 
as to  the purpose of the hearing. 73 C.J.S. Public Utilities, s. 47, p. 
1114. V e  do not understand tha t  Greyhound contends i t  was talten by 
surprise. 

It will be observed tha t  franchise authority was also granted to  
Greyhound over this route, with closed door service only between 
Asheboro and Charlotte. The aujthority to Carolina is for closed door 
service for practically the entire route. "-4 traversing of the same high- 



ways for certain distances by competing carriers may readily become 
necessary in the public interest and, in such an instance, more than 
one certificate may be granted, subject to such restrictions as will 
protect the authorized carrier in respect of that part of the highway to 
be traversed by both." Utilifies Corn. v. Coach Co., supra.  

Aniong other things, the Coininission found as a fact tha t  "public 
convenience and necessity require tihe proposed service in addition to  
existing authorized transportation service and tha t  applicant is fit, 
willing and able to properly perform the proposed service, and is 
solvent and financially able to  furnish adequate service on a continu- 
ing basis." There is conlpetent, material and substantial evidence to 
support this finding. The Charlotte-Raleigh service has historicnlly 
been by Carolina's buses and routes, and Carolina has provided con- 
tinuously the only intrastate motor bus service between t h e ~ e  cities. 
This service has been the backbone of Carolina's operations ill tliis 
State. The Charlotte-Raleigh operation has been the best in S o r t h  
Carolina as far as Carolina's passenger revenue is concerned. It has 
furnislied revenues to  support other operations. The shorter route 
via hslieboro will effect economies, reduce travel time, and increase 
bus travel. Granting of Carolina's application is necessary t o  protect 
the traffic now moving by Carolina between Charlotte and Raleigh, 
and to preserve to Carolina in the circumstances of new competition 
the passenger revenues essential to the maintlenance of Cliarlotte- 
Raleigh service and service to  other points. All these things the evi- 
dence tends to shorn. 

I t  would seem tha t  Greyhound is in poor position to oppose Caro- 
lina's application. The Commission granted similar authority to Grey- 
hound on evidence viliicli would have justified a denial. This gave 
Greyhound, for the  first time, through service authority between Ral- 
eigh and Charlotte, over the shortest and most desirable route, and in 
direct competition with Carolina in a field tha t  Carolina had occupied 
alone. It changed the competitive situation sliarply in favor of Grep- 
hound. The  only possible protecltion for Carolina's position was the 
granting of its application. 

From the order of the Conlinission allowing Carolina's application, 
Greyhound appealcd. The Superior Court affirmed the Commis- 
sion's order. I n  our opinion this result is proper. 

Case ~l'o. 466. On 3 October 1960 Greyhound applied to the Com- 
mission for intrastate franchise authority on the route from Lesing- 
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iton over U. S. Highway 29 to Charlotte, combining this authority 
wiah the operation conducted by Greyhound between JYinston-Salem 
and Lesington, and restricting the operation from Lexington to Char- 
lotte against passengers whobe entire ride is between Lexliigton and 
Charlotte or inteulediate points. 

The application v a s  amended and finally Greyiiound stipulated tha t  
"if any certificate is granted i t  will grant only authority to haul pas- 
sengers from Vinston-Salon1 or points beyond to Charlotte or points 
beyond and vice versa, without picking up or discharging any passen- 
gers, regardless of where originated, a t  any point between Winston- 
Saleln or (and) Cl~arlotte." 

I n  final analysis Greyhound is asking for franchise authority for a 
service it has been rendering and may continue to render by virtue of 
tlie lease aercernent between i t  and Carolina. It seeks onlv to set aside 

u 

the l e a ~ e  agreement and to have the Conimission grant i t  by certificate 
tlie same rights i t  has enjoyed by virtue of its contract. 

The Commission found inter alia the following facts: (1) "Public 
conven~ence and necessity exists for and requires tha t  the intrastate 
passenger service now being rendered by Greyhound between Lexing- 
ton and Charlotte be continued; (2)  The agreement or lease arrange- 
ment between Carolina and Greyhound . . . is not of such purport 
and substance as to be calculated to encourage and promote harmony 
among motor carriers of passengers; . . . (6) Greyhound should be 
granted authority lo render this servicc under a franchise right of its 
on-n r a t l ~ e r  than under the e s i ~ t i n g  lease arrangement or agreement." 

I t  is conceded by all partics tha t  public convenience and necessity 
requires t~he scrvice tha t  Greyhound has been rendering under the 
lease agreement, tha t  i t  should be continued, and t!iat Greyhound has 
the absolute right to continue the service undcr the terms of the lease 
agreement which were approved by the Commission. 

However, the findings of fact do not support the concl~ision t h a t  
the lealse agrecment should be set aside and frnnchise authority be 
granted in lieu thereof. The only ground upon which the Commission 
undertakes to justify a revocation of its order approving the lease 
agreement is trhat the lease agreement "is not of such purport or sub- 
stance as to be calculated to encourage or promote harmony among 
motor carriers of passengers," whatever tha t  means. It is the policy 
of the l a x  "to encourage and promote harmony among motor carriers 
of passengers," to be sure. G.9. 62-121.44; G.S. 62-121.48(3). However, 
there is no evidence tending to show, or explanation disclosing, how a 
certificate of the Commission of the same "purport and substance" as 
the lease agreement will better encourage and promote harmony be- 
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tween Greyhound and Carolina. Ordinarily a contract voluntarily 
made is more conducive to  haxmony tha t  a judgment entered in an 
adverse proceeding. We can think of nothing which will effecitively 
promote harmony between carriers when one is seeking to abrogate 
i ts  solemn contract and take over business formerly enjoyed by the 
other. Moreover, the evidence does not shorn, and the Commission does 
not find, a change of conditions requiring, in the public interest, a 
rescission of the Commission's order approving the lease agree- 
ment. Chicago Housing Authority v. Illinois Conz. Conz'n., supra, 

The Commission granted Greyhound's application and Carolina 
appealed. The Superior Court affirmed the Commission's order. We 
are of the opinion tha t  the judgment should be reversed. 

Case No. 465 - Affirmed. 
Case No. 466 - Reversed. 
Case KO. 467 - Affirmed. 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMIBS~IOK V. 

I-IATTT'OOD DLECTRIC MEMBERSHIP CORPORATION, BLUE RIDGE 
ELECTRIC ASSOCIATION, INCORPORATED, T H E  TOTVK OF BRTSOS 
CITY, THE FIVE-COUNTY COMVITTEC FOR T.V.A. POWER, THE COUNTY O F  

SWAIN, ~ I I E  TOWN OF WEBSTER, THE COUNTY OF CHEROKEE, TI-IE 

EASTERN BASD O F  CHEROKEE INDIANS, THE WEST MACON 
GRANGE, THE SOUTH MACON GRANGE, IOTLA GRANGE, THE 

TOWN OF ANDREWS, ROBBINSVILLE GRANGE #1161, STECOAH 
GRASGE #1202, arvn THE TOWN OF ROBBINSVILLE. 

(Filed 19 July 1963.) 

1. Utilities Commission 8 9- 

An order of the Utilities Commission must be predicated upon a finding 
of all the facts essential to a determination of the question in issue in 
order to permit a proper judicial review of its order. G.lS. 62-26.3, G.S. 
62-26.10. 

2. Same; Electricity 8 2-- Commission held to  have failed t o  And facts  
essential t o  support order  approving sale of power facilities. 

An order of the Utilities Commission granting a power company au- 
thority to sell its generating and transmission facilities to another power 
company and to abandon its obligations to the public under its certificate 
of public conrenicnce and necessity upon the completion of the transfer, 
upon findings to the effect that the selling company was small and that  
it  was not economically feasible for i t  to provide the increase in quantity 
of energy which its customera would need in the immediate future and 
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that t l ~ c  purrhasing company could pro\ide all energy needed in the f o r e  
sccablc f u t u ~ c  and render more eflicient service a t  less cost to the l~ublic 
t l ~ n n  t l ~ r  selling corporation, must be set aside wlien there are no findings 
of fact sul~l)o~-rinq thr. conclnsion that the cost of acquiring or coustr~icting 
otltlirional fncilitLes by the selling corporation wonltl be greater tlmn eco- 
noniic:llly feasil~lc, and no findings in the record upon the evidence tending 
to hhou- that the selling c30qwrntion could e a s i l ~  acquire additional 
encrgy for fntnre e\l):msiun by l~urchase, exchange, and interchange 
o f  cncrgy n it11 otllcr po\\-rr companies, one of which was connected with 
r -  ' 11 A,  ctc. 

3. Electricity 2; Vtilities Cominission § 1- 
h l1~11)lic wryice corporation operating under a certificate of public 

coin rnipncc ant1 necessi~y may not be :~llowcd to abandon its obligations 
to l)ro\ idr the authorized s e n  ice to the public unless i t  establishes that  
tlic 1)ublic no longer needs the sen ice  i t  was created to render, or that  
thrre i.;: no reasonable probability of its being able to realize sufficient 
rc\rilue to meet its expenses in the rendition of such service. G.S. 62-96. 

4. Appeal and Error 9 4% 

A failure to find facts essential to the determination of the rights of the 
parties necwsitates a remand of the cause to the fact finding agency. 

APPEAL by protestants from McKinnon, J., February 11, 1963 Civil 
Term of ALANANCE. 

I n  1961 Dulie Power Company (Duke) and Nantahala Power & 
Light Company (Nantahala) filed a joint application with the North 
Carolina Utilities Commission (Corniuission) seeking: (1) approval 
of a contract by Xantahala to sell a t  its depreciated cost ($4,000,000 
when the petition was filed) to Duke with authority to Duke to oper- 
ate: ( a )  all of Nantahala's distribution facilities in the six counties 
in which Kantahala operates, (b)  all of Xantahala's transmission lines 
in those counties "except its 161-kv line extending from its intercon- 
nection with Tapoco, Inc. t o  i ts  Thorpe hydroelectric generating 
plant;  and its 66-kv line extending fro'ni its Thorpe Plant to its 
Tennessee Creek hydroelectric generating plant." (c) Nantahala'a 
Bryson, Dillsboro, and Franklin hydroelectric generating plants hav- 
ing a total capacity of 2,242 kw, (d )  "all of its substations, line termi- 
nals, circuit breakers, relays and other related facilities, except those 
necessary for the operation of the generating plants and transmission 
lines being retained by Nantahala Po~ver  and Light Company," (e)  
miscellaneous real and personal property; and (2) authorization to 
Kantahala "to abandon the operatio,n of its electric distribution sys- 
tem in the area i t  now serves and the transmission and generating 
facilities herein described, upon the commencement of operations by 
Dulie Pon-er Company." 
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The autehorization requested is predicated upon allegations that :  
Duke, a large utility company is qual~fied to provide adequate, effici- 
ent, and dependable electric service in the area presently served by 
Kanta11al:i; Santahala ,  a relatively small public utility, operates 
hydroelectric plants which have a peak capacity of approsiinately 
42,200 hn-, not bufficlent to take care of the demand expected by 196.5; 
Kantnlinla is witliout funds to provide the additional generating 
capacity needed by 1963; if permission is granted to Duke to purchase, 
i t  will assume operation of the distribution system serving all of the 
customers of Nnntaliala except Aluminunl Company of Americla 
(Alcoa) and will continue in effect i?;antahalals current rate schedule 
for a period of three years from the date of acquisition. 

Hayn-ood Elecltric Membership Corporation, created pursuant to 
G.S. 117-6 et  seq., Blue Ridge Electric Association, a Georgia corpo- 
ration doing business in this state, Bryson City, Webster, Andrews, 
and Xobbinsville, municipal corporations, Swain and Cherokee Coun- 
ties. Eaqtern Band of Cherokee Indians, Five-County Committee for 
TVA Power, West Macon Grange, South ;\lacon Grange, 1 0 t h  Grange, 
Robbinsville Grange #I161 and Stecoah Grange #1202, unincorporated 
associations (all collectively designated as protestants), a s  custonlers 
of Nantahala, sought permission and were permitted to intervene in 
opposition to the authorization sought. Their answers question the 
desirability of permitting Duke to  serve the territory now served by 
Nantahala. -4ddltionally they allege the pernlission sought by Nanta- 
hala to divert the energy developed by its hydroelectric plants from 
public to private use would constitute a distinct disservice to  the 
public. 

Hearings mere held. The Coinmis4on1 by majority vote, made 
"findings of fact" and on these findings it reached "conclusions." Rased 
on the findings and conclusions, i t  granted Nantahala aubhority to 
sell, Duke authority to purchase and operate in the described territory 
upon condition tha t  Nantahala's rates in effect when the application 
was filed should continue in effect for a period of three years after 
the acquisition, unless changed by order of the Con~mission, and gave 
Nantahala permission "to abandon its obligation to serve the public 
in the area involved under its Certificate of Public Convenience and 
Necessity upon the completion of the transfer of the properties and 
the beginning by Duke Power Company of the service hereinabove 
authorized." 

Coinmissioner Eller filed a lengthy dissent, taking issue with the 
findings and conclusions made. He set out in detail additional facts he 
t~hought established by the evidence and necessary for a decision. 
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Protestants appealed to the Superior Court. 
The Superior Court overruled each of protestants' exceptions and 

affirmed the order of the Commission. 

E. B. Whitaker, Lacy H. Thornburg, T7aughan S. Winbornie, and 
William T. Crisp for potestant appellants. 

C a d  Hom, Jr. ,  General Counsel Duke Power Company and Joynier 
and Howison by R. C. Hozoison, Jr., for Aia.ntahala Power and Light 
Company. 

Ron~~an-,  J. Art. 2, c. 62 of the General Statutes prescribes the 
procedure in matters before the Commieslon. As a par t  of tha t  article, 
G.S. 62-26.3 requires: "All final orders and decisions of the Com- 
mission shall be sufficient In detail to  enable the court on appeal to 
determine the controverted questions presented in the proceedings 
and shall include (1) findings and conclusions and the reasons or basis 
therefor upon all the material issues of fact, lam, or discretion pre- 
sented in the record, and (2)  the appropriate rule, order, sanction, re- 
lief, or statement of denial thereof." 

The Commission's findings, summarized or quoted, follow: (1)  
Notice of the time fixed for the hearing was published; (2)  and (3 )  
Nantahala and Duke are public ultilities engaged in generating, trans- 
mitting, distributing, and selling electric current and energy; (4) 
a description of the properties as set out in the application; ( 5 )  the 
price to be paid; (6 )  the date when the sale will become effective; 
(7) the  area in which Nantahala now operates, which Duke mill serve 
if the sale is approved; (8) the dates when the four hydroelelctric 
plants which Nantahala proposed selling were built and the dates 
when the seven plants which i t  proposed retaining were built; (9) 
"That from thc combined capacities of the aforesaid plants Nanltahala 
has a dependable capacity of 41 megawatts; tha t  the plants are, of 
course, under favorable conditions capable of producing more electrici- 
t y  than 41 megawatts; tha t  they have s t  one time produced a peak 
capacity of 42 megawatts; tha t  Nantahala has approximately 16,600 
customers; t h a t  for the calendar year of 1960 these customers used 
npproxin~ately 460 millions kwh of electricity; tha t  i t  is necessary, in 
order to serve its public utility customers, tha t  Nantahala have suffici- 
ent primary dependable power to meet these requirements; tha t  Nan- 
tahnlsls public utility customers' use of electric energy has been in- 
creasing over the past pears;  that ,  by projecting this increase a t  a rea- 
sonably anticipated rate of increase into the future, Nantahala esti- 
m a t e ~  that its present dependable poww capacity will carry i t  through 
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the year 1963; tha t  af ter  the year 1965 i t  will not  have sufficient gener- 
at ing f a c i l i t ~ ~ s  to enable i t  t o  produce dependable power in sufficient 
capacity to sllplply the  needs and requirements of i ts  public utility 
customers; t h a t  S a n t a h a l a  has  made studies and estimates looking 
toward the acquiring of additional land for and the constructloii of ad- 
dirional hydroelectric generating facilities so a s  to enable i t  t o  nieet 
i ts  anticipated requirements; t ha t ,  from these studies and estimates, 
i t  appears tha t  the cost of acquiring and constructing the  additional 
facilities necessary d l  be greater than econoinicnlly feasib!e"; (19) 
Duke pre?cntly serves an  area of approximately 20,000 square miles 
with a population of 2,900,000; its lines extend into Transylvania 
County ~ h e r e  i t  seives the  towns of Brevard and Rosman; i t  has 
12,700 acres of land in the  southwest pa r t  of Transylvania County 
which can be used in the future for a hydroelectric generating p!xn; 
Duke is interconnected with Carolma Power B Light, Virginia Electric 
& Power, and South Cnrolina Electric & G a s ;  these connections lelld 
strength to each of tlie utilities; D u k e  proposes to construct a trans- 
mission line into the  Nantahala area if the sale is approved and "can 
put  electric current and energy into the  area economically and a t  
reasonable ~ a t e s ; "  (11) Duke  is qualified and financially able t o  ful- 
fill all i t s  obligations; (12) neither Duke  nor any  other public utility 
company has offered to  purchase the  remaining hydroelectric generat- 
ing plant. of S a n t a h a l a ;  (13) i t  is Duke's policy to  advertise the  
services i t  can render; (11) "That i t   dl he in the public interest for 
Duke  to acquire froin Santaha!a its distrihution l i n c ~ ,  gerierntirig 
facilities and properties, as hereinbefore set out, and operate them, 
serving the public in thc area now ser~red by Nantahala." 

.\fter stating protestants' contention tha t  San taha la ,  a public 
service corporation. aut11o:ized to exercise the power of eminent do- 
main, could not turn its back on the p u h l ~ c  and deliver all the  power 
i t  generates to i ts  sole ~tockholder ,  -4lcoa, the Commission saicd: "The 
nature of hydroelectric generating plants being what  i t  is, i t  wouid 
.eel11 logical to assume t h a t  Kantahala  o r n s  in fee simple the  lands 
on which thew plants and their storsqe lalies and ponds are situate. 
Except for  the inference implied by the ~ t a t u t o ~ y  authority conferred 
upon all public utilities, the  record is void of any  competent evidence 
which would support a finding of fact t ha t  m y  particular tract  of land 
was acquired for these purposes hp the uve,  or threat  of use, of the  
power of eminent domain. . .The law npplicable to abandonment of 
easements ycquired by eminent don ia~n  is different from t h a t  which 
applies to lnnds acquired in fee." 
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The Commission concluded "the sale and transfer will be in the 
public interest," the sale should be approved, and when consumn~ated 
Nantahala "should be relieved of its obligation to serve and should 
be permitted to abandon its Certificate of Public Convenience and 
Necessity." 

The exceptions and assignments of error raise these questions: (1) 
H a s  the Comn~ission found facts as required by G.S. 62-26.3? (2) I s  
the Commission's order based on a misinterpretation of the law appli- 
cable to the facts of the case? 

The Commission is required by G.S. 62-26.3 to find all facts es- 
sential to a determination of the question a t  issue. 't1,lving found the 
facts, i t  may t,hen make factual conclusions. Utilities Com. v. State 
and [Itilities Conz, v. Telegraph Co.. 239 X.C. 333, 80 S.E. 2d 133, 43 
-4n1. Jur .  715. The reason for compelling adequate factual findings is 
to permit proper judicial reviem. G.8. 62-26.10. 

The duty imposed by G.S. 62-26.3 is similar to the duty imposed 
on a judge of bhe Superior Court by G.S. 1-183 when a jury trial is 
waived, and on the Industrial Commisrion by G.S. 97-54 before i t  can 
award or deny compensation. 

Bobbitt, J., speaking with reference to the duty imposed by G.S. 
97-84, said in Guest v. Iron & Metal Ca., 241 N.C. 448, 85 S.E. 2d 
596: "Specific findings of fact by the Industrial Commission are re- 
quired. These must cover the crucial questions of fact upon which 
plaintiff's right to compensation depends. (Citing authorities). Other- 
wise, this Court cannot determine whether an adequate basis exists, 
either in fact or in law, for the ultimate finding as t o  whether plaintiff 
was injured by accident arising out of and in the course of his ein- 
ployment." 

The reasons assigned to secure approval of the sale and release of 
hTantahala from its obligation to the public are twofold: I 1) Nanta- 
hala, a small company, does not have and cannot econoinically provide 
the energy which the public in its service area will in the near future 
demand. (2)  Duke, an electrical giant. has an abundance of power. I t  
can provide all electricity which is now or may be needed in the 
forcqeeable future. Not only does i t  have adequate power but i t  
can render more efficient service a t  less cost to  the public than 
ran tahah  can. 

Aq said by the Commission, protestants do not challenge Duke's 
ability to meet public demand. TJ7hat protestants say is Nantahala can 
meet the demand and do so a t  less cost to the public than the service 
would cost if rendered by Duke. 
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To support their contention p ro tes tan t~  point to the evidence of 
applicants to establish these facts: 

(1) COST O F  SERVICE: Duke, while possessing large water 
power, depends primarily on steam to generate electricity, using its 
hydroelectric power during short periods of peak demands. As a result 
it cost Duke 12.138 mills per km for electricity generated in 1960. 
Santahala ,  relying exclusively on water power, generated electricity 
a t  a cost of 7.8 mills per kn.. Thus the commodity each had for sale 
cost Duke nearly half a cent more than i t  cost Nantahala. Nanta- 
ha!a now has the facilities necessary to transmit tihe current i t  
generates to its distribution system. Duke, on the other hand, n d l  
have to build a transniiss~on line connecting its generating plants rnit.11 
the distribution system which Nantahala wishes to sell. This new 
transmission line will cost Duke $2,226.000. 

(2)  S.1?;TXHALA4'S ABILITY TO SERVE: Mr. hrclher, Nan-  
tahala's vice president, testified: "Hydroelectric plants produce both 
primary energy, which is completely dependable, and secondary ener- 
gy, which is not dependable. This is due to the fact tha t  streamflows 
vary from year to  year and the amount of electricity which can be 
generated is dependent entirely upon the amount of water flowing 
into the reservoirs. In  order for the energy to be primary, i t  must be 
bhat energy which can be produced in times of lowest stream-flow. 
Only primary energy is used by our customers other than Alcoa. All of 
the secondary generation, and tha t  par t  of the primary generation 
wlli~cli is left after all our other customers are served, is taken and 
paid for by Alcoa whether i t  can use this generation or not." 

'l\'antahala7s witness Phillips testified that  lie made studies of 
stream flows affecting Kantahala's plant for the period from 1924 to 
1960, both inclusive. He  testified: "We concluded t h a t  stream flows 
experienced during the 18-month period from June 1930 through No- 
vember 1931 represented the most adverse period of record or the 
'oritical period' as it is usually termed. This 18-month period is the 
period in which the sum of the energy from stream-flow and the 
energy from storage produces the minimum niontlily energy supply 
available from Nantahala's plants. In  all other months of the thirty- 
six year period, the available energy woulrl be equal to or greater than 
the monthly generation available during the critical pel.iod." He  con- 
cluded that  during this 18-month period Kantahala had a total gener- 
ating capacity of 540,000,000 kwh or an average of 30,000.000 kwh 
per month. "Since the generation of a group of hydroelectric plants 
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during the critical period represents its assured supply of energy- 
usually referred to as  its supply of prinlary energy-bhe p r m a r y  ener- 
gy of the San taha la  system is 360 million k i l o ~ a t t - h o u r s  per year." 
H e  further testified: "I have spent illy l lfetme on water problcins and 
I think the probability of a lower water period is always p r e w ~ t  as 
you have a cycle of about 130 years h t w e e n  minimum water." 

Protesltants inquire: I s  i t  proper to find tha t  Santahala ' s  depend- 
able capacity is limited to  41 megawatts because once in a thirty-six- 
year period the stream flow would have produced only that  quantity, 
pai~ticularly in view of the fact tha t  t h ~ s e  adverse conditions occur in 
cycles approximating 150 years apar t?  

Nantahala's kwh sales to the public and to  its parent during 
the period 1941-1960 are shown in the following tabulation: 

YEAR 

1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 

KWH SALES 
PUBLIC 

23,984,275 
15,624,515 
16,493,930 
18,816,597 
28,155,912 
23,092,921 
26,542,909 
31,924.079 
37,436,526 
54,869,704 
63,423,669 
77,204,105 
88,653,730 
90,742,310 

115,735,461 
122,9138,976 
125,233,483 
137,9 18,583 
158.937,298 
172,451,763 

ALCOA 

28,525,000 
224,605,383 
320,776,268 
205,616,125 
205,500,700 
296,697,964 
277,882,600 
259,283,160 
376,799,143 
378,183,840 
274,107,200 
322,902,800 
199,706,760 
265,448,248 
257,318,132 
183,203,452 
355,560,020 
328,132,000 
203,307,964 
256,808,730 

Mr .  Philips further testified: "In a n  average year the energy gen- 
erated r i l l  amount to 439 illillion kilowatt-hours per pear." This is 20 
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megawatts, 22% greater than the "dependable oapacity" found by the 
Comn~ission. 

Xantahala does not propose shedding its duty to the public because 
the service i t  undertook to render is no longer needed. It seeks to  do 
so upon the hypothesis tha t  there is no reasonable probability of i ts  
being able to realize sufficient revenue from the services rendered to 
meet its expenses, contending the Commission's finding "that Nan- 
tahala has made studies and estimates looking toward the acquiring 
of additional land for and the construction of additional hydroelectric 
generating facilities so as to enable i t  to meet its anticipated require- 
ments; tha t  from these studies and estimates, i t  appears that  the cost 
of acquiring and constructing the add~t ional  facilities necessary mill be 
greater than econon~ically feasible" is sufficient to meet the statutory 
condition for abandonment. G.S. 62-96. 

We are not certain whether the Commission meant Santahala  had 
concluded the cost of acquiring and constructing the additional neces- 
sary facilities "would be greater than economically feasible," or 
whether tha t  was the conclusion reached by the Commission from the 
evidence. I n  either event it is a mere conclusion. There are no facts 
found by the Comn~ission on which to base the conclusion. 

The evidence to which the Conlmission refers with respect to the 
cost of additional hydroelectric polyer comes from Kantahala's offici- 
als. They refer to tmo sites available to Nantahala for further de- 
velopment, one known as Wesser, the obher as Needmore. The latter 
is the larger of the two, and cost of energy generated there will be less 
than a t  Wesser. 

Keedmore would have a capacity of 118,000,000 kwh of "primary 
energy." The estimated cost of generating electricity a t  tha t  site is 
13.3 mills per kw as compared with Nantahala's present cost of 7.8 
mills per kw and Duke's cost of 12.138 mills per kw. While it would 
cod  more to generate electricity a t  Needmoire thalt i t  costs Duke, 
seemingly the  cost of electricity generated by the present plants and 
Needmore would average less than 10 mills per km-2 mills less than 
Duke's cost. The Commission has not interpreted nor made finding5 
based on this testimony. 

The mere fact, as the Commission seems to have assumed, tha t  ad- 
ditional hydroelectric power would be unduly expensive (if suclh is the 
case) would not suffice to relieve Nantahala of the responsibility of 
seeking other sources so as to assure necessary supplementary power 
during periods of abnormally low stream flow. 

The evidence is tha t  Alcoa, sole stockholder of Nantahala and 
Tapoco, Inc., an owner of hydroelectric plants in this state, entered 
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into a contract with TVA in 1341 which has since been amended and 
supplemented. The subsidiaries of Slcoa, by virtue of this agreement 
(called the Fontana Agreement), sell (in the language of the contract, 
"exchange") all the electricity they produce. The electricity "ex- 
changed'' is paid for by "interchange electricity." 

The public has the first claim on all power generated by Nantahala. 
Utilities Com. 7:. X e a d  Corp., 238 N.C. 431, 78 S.E. 2d 290. TITould 
not TVA, in recognition of this sound legal principle, conscnt to re- 
arrange the "exchange" and "interchange" of pomer so as to assure 
Nantahala's getting such additional power as i t  might need in periods 
of emergency created by abnornlallp low stream flow? It is stated in 
one of the exhibits offered by applicants: "TVX had a variety of 
contractual relations with fowteen privately owned utility companies 
and one generation and transmission cooperative. The contracts with 
these utilities provide for interconnection of facilities for interchange, 
sale and purchase of power, for emergency standby services, or various 
combinations of these." W e  find nothing to indicate this field has been 
explored. 

Commissioner Eller in his dissenting opinion refers to Tagoco, Inc. 
as a public utility mith a surplus of primary pomer. It is already con- 
nected mith TVA and with Nantahala. If in fact Tapoco has pomer 
not used to serve the public, should that power not be made available 
to  Nantahala and other utility companies in emergencies to meelt the 
public demand? 

Kantahala's officials also testified to  negotiations with Duke Power 
Co. and Carolina Power & Light Co. with respect to supplementing 
Kantahala's l'primai-y energy" when needed. iigain the Cornmission 
made no findings with respect to bhis important phase o~f the case. 

The Conimission said: "The law applicable to abandonment of 
easements acquired by eminent domain is different from bhat which 
applies to lands acquired in fee." Assuming the foregoing statement 
of lam to be correct, we are unable to  relate i t  to the right of Nan- 
tahala to cease serving the public. 

A corporation created by governmental authorization for the pur- 
pose of serving the public a t  a profit to itself should be given wide 
latitude in eqtimating the extent to which the public will call on i t  
for service, and no order should be made which will thwart it in 
the perfoimance of its duty to the public; but when a corporation 
which has accepted the state's grant of authority to acquire property 
for use in serving the public scelis to relieve itself of the responsibility 
imposed when it accepted its charter, a different and more stringent 
rule innst be applied. The Legislature has so declared. It must es- 
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tablish that tlie public no longer needs the service which i t  was created 
to render or that  there is no reasonable probability of its being able 
to reallzc sufficient revenue by the rendition of such service to meet 
its expense<. G.S. 62-96. As said by Barnhill J .  (later C.J.),  in S m -  
clair v. R.R., 228 K.C. 389, 43 S.E. 2d 353: "While a public utility 
such as a railroad retains ~ t s  franchise, i t  o\ws to the State and tlie 
public the duty of contmuous operation." Utilitzes Corn. v, R.R., 254 
N.C. 73, 118 S.Z. 2d 21; 43 -4ni. Jur .  621. 

A failure to find facts essential to a determination of tlie rights 
of tlie parties neceisitates a remand to the person or agency charged 
with that  responsibility. Ja~nison v. Charlotte, 239 N.C. 423, 79 S.E. 
2d 797; Woodard v. Illordecai, 234 N.C. 463, 67 S.E. 2d 639; Shore 
v. Bank, 207 N.C. 798, 178 S.E. 572. 

Became the Con~mission has failed to find essential facts and may 
have misinterpreted the law, the judgment of the Superior Court is 
reversed with directions to the Superior Court to  remand to the 
Utilities Commission to  make necessary findings and conclusions on 
which i t  may base its order. 

Reversed and remanded. 

GUILFORD REALTY A ~ D  ISSURANCE COMPANY, PLAIXTIFF V. B L P T H E  
BROTHERS COJIP,ISY, .i CORPOR.iTION, AND HOWARD CONSTRUG- 
T I O S  C O I I P d S T ,  A CORPORATIOS.  IIYDIVIDUALLT AKD JOINTLY, DOIKG BUSI- 

KEGS AS BLTTHE-HOWARD COJIPANII3S, DEEERDAKTS. 
A\Ll 

J. CLARESCE COGGIN A h D  WIFE, BETTY A. COGGIN, PLAINTIFFS V. 
BLTTHE EROTEIERS COJIPANY, A CORPORATION, AND HOWARD CON- 
hTRKCTIOS COUP,INY, A CORPOLiTIOiT, INDIJ'IDUALLY ARD JOISTLY, DO- 

1 1 ~  I : L ~ I T E S S  .is I3IJYTHE-H0\T'dRD COJIPANIES, DEFCKDASTS. 

(Fi led  10 J n l ~  1963.) 

1. P lead ings  g 14- 
G.S. 1-128 applies to  a l l  demurrers,  writ ten or oral ,  aud  a deluurrer 

a s e r t i n g  in general terms tliat t he  complaillt did not allege fac ts  suffici- 
ent  to coustitnte a cause of action, w i t l~ou t  specifically stating t h e  grounds 
of cbjection, ~ u a y  be disr~garcted.  G.S. 1-127(6) .  

2. Appeal and Error § 7- 
Ulroa dcillurrer u t c  l c n f t s  in the  Supreme Court  for  fa i lure  of the  corn- 

li:aint to s t a t e  a cause of actic,n, the Court  will consider only the  ground 
upon wl!icl~ the  complai i~ t  is  challenged ill the  brief. 
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ISSURAXCE Co. 5 .  BLTTHE BROTHERS GO. 

Negligence § 4; Trespass § 1- 

Blasting operations are  inherently tlangerous, and persons using ex- 
plosives may be held liable as  for a trespass, irrespective of any clues- 
tion of negligelice, for (laillage from c-oncussion or ribration to nearby 
d\relliags groxiinatelr caused by an explosion, eren though tlie esplosion 
thron s no rocks or debris on the property, and the com~la in t  in this action 
is l~e l t l  sufficient to state a cause of ac*tion on this ground. 

Pleadings § 14- 
-1 motion to strike all of the allegations of a further answer and 

defense is ill effect a demurrer to the further answer and defense, and 
is governed by tlie rules applicable to demurrers generally. 

Pleadings § 1- 
The sufiiciency of the allegations of' the further answer to set up a 

defense may be tested by demurrer. 

Trespass 1; Jlunici l~nl  Corporations § 10; Eminent  Domain 5 % 

If plaintiff's dwelling is damaged as  a result of concussion from the 
use of esplosires in escarating for a sewer outfall line, the municipality 
is not immune from liability for such damage, even though the damage 
is caused in tlie performance of a gorerniuental function, since it  amounts 
to a "taliing" of prirate property, and therefore, in a n  action against the 
city's contractor doing the esenvation work, the contractor's demurrer on 
the ground that it was clothed with the governmental immunity of the 
city, is properly overruled. 

JIunicipal Corporations § 10; Master a n d  Servant § 2Q- 

A city may not escape liability for damage to nearby dwellings caused 
by concussion from esplosions in excavating for a governmental purpose 
by employing an independent contractor to do the work. 

Eminent  Domain 9 1- 
The constitutional prohibition against the taking of private property 

for a public use without just compensation is self-executing, and when 
no statute provides procedure to recover cornpenslation under the circum- 
stances of the taking, the owner may maintain a n  action to obtain just 
compensation therefor. 

Jlunicipal Corporations § 11; Eminent  Domain § 115- 
There being no allegation tha t  defendant in the consitruction of a 

selrer line under contract with a municipality acted under the direction 
and snpervision of the city in setting off the explosion causing damage to 
plaintiff's dwelling or that the work was done in striot conformity and 
a s  required by the plans and specifications of the contract with the city, 
the question whether the defendant may be held liable or whather only 
the city is liable therefor, is not presented. 

APPEALS by defendants from Crissrnan, J., February 18, 1963, Civil 
Session of GUILFORD, High Point Division. 
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Civil actions t o  recover for damage to real property in High Point ,  
North Carolina. 

The corporate plaintiff oxms the property designated 1823 East-  
clliester 13)r:ve. The plaintiffs Coggm own the  property designated 1829 
Eastchester Drive.  X dwelling house is located on each of said 
properties. 

Tile complaints, answers, nlotions to strike, demurrers o w  tenus, 
orders and appeal entries in t h e  two actions are  the  same in all ma- 
terial respects except a s  to the  identity of the plaintiff ( a ) ,  the proper- 
t y  involved, and the amount of damages. Hereafter ,  the  word "plain- 
tiff" ~vi l l  refer to the  plaintiff ( s )  in each of the  two actions. 

Plaintiff alleged defendants, on the  9th, l o th ,  and 11th days  of ;\lay, 
1961, "undertook t o  excavate and construct a ditch some twenty feet 
deep across a n  easement running near and upon plaintiff's property, 
for the  purpose of laying a sewer oubfall line for The City of High 
Point";  tha t ,  in the  course of such excavation, defendants "ele~cted to 
use and did use certain explosive coinpounds for tlhe purpose of dis- 
lodging portions of a n  extensive and deep stratum of rock which lay 
below the surface of the eartih along the  course through which said 
sewer outfall line was being run"; tha t ,  in excavating said ditch by the  
use of explosives, defendants "ltnowingly and unlawfully engaged in 
ultra-hazardous activities, in t h a t  they set off and discharged numer- 
ous esl)losions upon said stratum of rock in close proxinlity t80 plain- 
tiff's said dwelling house"; t h a t  " ( s )a id  explosions produced vio- 
lent concussions and vibrations of the ear th  in the  vicinity thereof, 
and particularly in the earth around and beneath said s t ra tum of rock, 
running along the course of said sewer outfall line and to and under 
the  p l~int i f f ' s  said dwelling house"; and that ,  a s  a direct and prosi- 
mate result of defendants' "said unlawful conduct and actions." ulain- 
tiff's dwelling house and property were shaken and jarred by said 
concussions and ribrations of the earth and greatly damaged in the 
manner and to the extent specifically alleged. 

Answering, defendants alleged, in ter  alda, t h a t  they,  on or about 
January 15, 1961, entered into a contract with the City of High Point  
(ci ty) for the  consltruction of a sewer system in accordance with plans 
and specifications adopted by the city prior to its call for bids;  that  
plaintiff T-oluntsrily executed and delive1,ed to the city a right of way 
deed; tha t  defendants, during M a y ,  1961, were engaged in the per- 
fornlance of said contract;  tha t  it n-a.: necessarv for defendants to use 
esp1o:ives: t ha t  the  explosive.; n-ere used for the  necessary purpo5es 
of the city a s  provided in soid contract: tha t  ('the exi~losives wcre a t  
all times used in accordance ~ ~ i t h  tlic obligations imposed by law and 
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by the agreement between these defendants and the City of High 
Point and between the plaintiff and the City of High PointJ'; tha t  the 
city, in entering into said contract wltrh defendants, "provided re- 
sponsible means for the performance of its governmental function"; 
and tha t  "the defendants in the perfornlance of the teriils and pro- 
visions of the contract including the specific perforinance relating to 
the area over the right-of-way granted to the City of High Point by 
the plaintiff properly, carefully and legally performed the duties im- 
posed upon them 1%-liich constituted an exercise of the governmental 
function for and by the City of High Point." 

Plaintiff inoved to strike from the answer a portion of Article VII,  
a portion of Article VIII ,  and all of the further answer and defense. 
Tliese portions of the answer contained the allegations s~umn~arized in 
the preceding paragraph. A t  the hearing on plaintiff's motion to 
strike, defendants deinurred ol-e terns to the complaint on the ground 
i t  did not state facts sufficient to constitute a cause of action. 

The order entered by Judge Crissman "allowed in all respects" 
plaintiff's motion to strike and overruled defendants' demurrer ore 
tenus. Defendants excepted and appealed from tihe portion of the order 
allowing plaintiff's motion to strike. Defendants excepted to the por- 
tion of the order overruling their demurrer ore tenus and this Court, 
granted certiorari for review of this ruling. 

Haworth, Riggs, R u h n  & Haworth and Schoch & Schoch for plain- 
tiff appellees. 

Sapp & Sapp for defendant appellants. 

BOBBITT, J .  This appeal presents two questions: 1. Does the com- 
plaint state facts sufficient to constitute a cause of acrtion? 2. If so, do 
the facts alleged in the challenged portions of the answer constitute a 
defense to plaintiff's alleged cause of action? 

Defendants, in their demurrer ore tenas, asserted in general terms 
that trhe complaint did not allege facts sufficient to constitute a cause 
of action. G.S. 1-127(6). They did not, so far as  the record shows, 
"distinctly specify the grounds of objection to the complaint" and 
their demurrer "might well have been disregarded" by the court be- 
low. Grifin v. Bank,  203 S . C .  253, 171 S.E. 71. G.S. 1-128 applies to 
all demurrers, written or oral. Seawell 7 ) .  Cole, 194 N.C. 546, 140 S.E. 
85; Adams v. College, 247 N.C. 64S, 654, 101 S.E. 2d 809. The court 
below did not disregard but overruled defendants' demurrer ore tenus. 
This Court granted c e ~ t i o ~ . a ~ i  to review this ruling. Consideration of 
defendants' demurrer ore tenus in this Court is limited t o  trhe ground 
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on which the complaint is now challenged as  insufficient by defend- 
ants' brief, namely, plaintiff's failure to  allege tha t  negligence on the 
part  of defendants proximately caused plaintiff's damage. 

I n  testing the sufficiency of the complaint, factual allegations 
deemed admitted by the demurrer ore tenus include the following: I n  
order to  dislodge portions of an extensive and deep stratum of rock, 
defendants elected to  use certain explosive compounds and set off 
numerous explosions upon said stratum of rock 2n close proximity to  
plaintiff's dn-ellmg houqe. These explosions produced violent concus- 
sions and vibrations of the earCh around and beneath said stratum of 
rock. The said stratum of rock extended to  and under plaintiff's dwell- 
ing house. The concussions and vibrations greatly damaged plain- 
tiff's dwelling house and property. 

The quedion is whether defendants. upon the facts alleged, would 
he liable for concu;~ion and vibration damage to plaintiff's dwelling 
house and property prox~mately caused by their use of explosives 
in blasting. 

I t  appears that  in the prior decisions of thiq Court involving person- 
al injuries or propert,y damage caused by blasting (with the ex- 
ception noted below) the plaintiff's action n.as based on negligence. 
This n-as true in Tl'igyins v. R.R.,  171 N.C. 773, 89 S.E. 18, where this 
Court, in a per curl'nm opinion, said: "We are of opinion tha t  there is 
abundant proof of negligence (even if proof of negligence be necessary 
where such a trespass is committed upon the property and rights of 
another) to justify submiscion of the issues t o  the jury." I n  Cobb v. 
R.R.. 172 N.C. 58, 89 S.E. $07, the plaint~ff's action was grounded on 
trespass rather than on negligence. This Court upheld an order con- 
tinuing the restraining order to the final hearing. The decision was 
predicatod upon the proposition tha t  the invasion of tihe plaintiff's 
property by casting rocks and debris thereon by blasting constituted 
a trespass and the defendant was responsible for the damage caused 
thereby. Later,  after trial, in Cobb v. R.R., 175 N.C. 130, 95 S.E. 92, 
the plaintiff appealed from a judgment based on a verdict tha t  he had 
been damaged "by the trespasses of the defendants, as  alleged" but 
tihat such trespasses were not committed "wantonly and willfully." I n  
Asheville Const. Co. v. Southern Ry.  Co., 4 Cir., 19 I?. 2d 32, Cir- 
cuit Judge Parker said: "There can be no doubt, me think, tha t  where 
one, in tthe carrying on of blasting operations, throws rock or debris 
on the property of another, he is liable for the damage done, on the 
principle that  he is guilty of trespass, and quite irrespective of the 
question of his negligence." 
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"Blasting is considered intrinsically dangerous; i t  is an ultra- 
hazardous activity, a t  least in populated surroundings, or in the 
vicinity of dwelling places or places of business, since i t  requires the 
use of high explosives and since i t  is impossible to predlct with 
certainty tlie extent or severity of its consequences." 33 C.J.S., Ex- 
plosives § 8 ( a ) .  

"The decided weight of authority supports the viev tha t  vhere  one 
explodes blasts on his own land and thereby throws rock, earth, or 
debris on the prenlises of his neighbor, he coinillits a trespnss and is 
answerable for the damage caused, irrespective of whether the blasting 
is negligently done." 22 Am. Jur. ,  Explosions and Explosives 8 53. 

In  TVallnce v. A.  12. Gz~ion R. Company (J.C.), 117 S.E. 2d 359, 
the coinplaint alleged concussion and vibration damage to the plain- 
tiff's residence caused by tlie use of explosives by the defendant while 
engaged in excavating a ditch for a sewer line. The Supreme Court of 
South Carolina held the complaint was not demurrable on aocount of 
the plaintiff's failure to allege negligence. We quote the following 
from the opinion of Ohicf Justice Stukes: 

"2. Harper and James, Torts, 812 et  seq., sec. 14.6, contains excel- 
lent review of the authorities. The authors advocate the general rule 
which we follow. We quote briefly from their conclusion: 'Blasting 
operations are dangerous and must pay their own way. . . .The prin- 
ciple of strict or absolute liability for extrahazardous activity thus 
is the only sound rationalization.' 

'(This majority rule of liability without allegation and proof of 
negligence has been adopted by the Amc:rican Law Institute, Restate- 
ment of Torts, Vol. 111, sec. 319, in which i t  is said in sec. 520, a t  
page 44, 'Blasting is u l t r ~ h ~ z a r d o u s  because high explosives a re  used 
and i t  is impossible to predict ~ ~ i t h  certainty tihe extent or severity 
of its consequences.' We think that  is the better reasoned rule and, 
supported as it is by tlie majority of the courts, we follow it. This 
requires affirmance of the order under appeal." 

"There is a conflict of authority as to whether one who, by blasting 
with powerful explo~ives, produce.. severe concussions or vibrationls in 
surrounding earth and air and so materially damages buildings be- 
longing to others is liable, irrespective of negligence on hi. p u t .  Ac- 
cording to one theory, since recovery is pcrnlitted for damage done by 
stones or dirt  thrown upon one's preniises by the force of an ex- 
plosion upon adjoining premises. t!lere is no valid reason nrhy re- 
covery should not be permitted for damage resulting to the same 
property from a concussion or vibration sent through the earth or the 
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air by the same explosion. There is really as  much a physical in- 
vasion of the property in one case as there is in the other; and the 
fact that  the explosion causes stones or other debris to be thrown upon 
the land in one case, and in the other only operates by vibrations or 
concussions through the earth and air, is held to be immaterial." 22 
Am. Jur., Explosions and Explosive> S 34. It is stated in 33 C.J.S., 
Explosives 5 d ( a )  tha t  this is the rule "more generally adopted." See 
Annotation: "Liability for property damage by concussion from 
blasting," 20 A.L.H. 2d 1372, 1375 et seq. 

In  E m e r  v. Sherman Power Const. Co., X i r . ,  24 F. 2d 510, SO 
A.L.R. GSG, in which the rule of absolute liability is held applicable t o  
concussion and vibration damage as well as to damage caused by 
actual trespass, Circuit Judge .lugustus S. Hand said: "It is true 
that  some courts ha re  disting~lislied between liability for a com- 
mon-law trespass, occasioned by blasting, \~-hich projects rocks or 
debris upon the property or the person of the plaintiff, and liability . . 
for so-called consequential damages arising from concussion, and 
hare  denied liability for the latter where the blasting itself m s  con- 
ducted a t  a laxful time and place and with due care. (Citations) Yet 
in every practical sense there can be no difference between a blasting 
which projects rocks in such a way as to injure persons or property 
and a blasting which, by creating a sudden vacuun~,  shatters buildings 
or knocks d o ~ m  people. In  each case, a force is applied by incans of an 
element likely to do serious damage if i t  explodes. The distinction 
is based on historical differences b e h e e n  the actions of trespass and 
case and, in our opinion, is without logical basis." Judge Hand then 
cites numerous decisions in which the distinction was rejected. The 
distinction is also rejected in Prosser on Torts, 2nd Ed., § 39, p. 336. 

For a valuable discussion, with citations in accord ~ v i t h  the ma- 
jority rule of a!~solute liability and others in accord with the mi- 
nority rule, see Coinment S o t e  by John Bryan Whitley appearing 
in Voluine 40, page 640, of the North Carolina Law Review. I n  ad- 
dition to TTTallcrce zl. d. H. Guion & Contpany, supra, recent decisions 
adopting the majority rule include TVhitney v. Ralph Myers Con- 
tracti~zg Corporation (IT. Va.1, 118 S.E. 2d 622, and Enos Coal JIinzng 
Company v. Schuchart ( Ind.) ,  188 AT.E. 2d 406. 

In  accord with the majority rule, which Tve adopt, defendants, upon 
the facts alleged in the complaint. and nothing else appearing, would 
be liable for concussion and vibration damage to  plaintiff's dwelling 
and property proxinlately caused by their use of explosives in blast- 
ing. I t  map be inferred from plaintiff's factual allegations tha t  the 
blasting was ~ i t h i n  easement running near and upon plaintiff's 
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property." Plaintiff alleged t h a t  the  explosions were upon a n  ex- 
t e n s ~ v e  and deep stratuin of rocli "in close proximity to plaintiff's 
said dwelling house." It is noted: JYl~ile plaintiff alleged t h a t  de- 
fendants "were engaged in a jomt venlare for the  construction of a n  
outfall sewer line for The  City of High Point," (Our itallcs) the com- 
plaint  contains no allegation as to thc contractual relationsliip sub- 
sisting between defendants and the  City of I-Ilgh Point  or with refer- 
ence to ~ h e t h e r  defendants nr:ed in compliance wit11 such contract, 
if any,  a s  inay have subsi2tcd bettween defendants and  the  Ci ty  of 
High Point. Under the3e circumstnnce~, we are constrained t o  hold 
t h a t  defendants' demurrer ore tcnlcs was properly overruled. 

The  next question for consideration is ~vhether  the facts alleged 
in the challenged portions of the  answer constitute a defense to the  
cause of action alleged by plumtiff. 

Plaintiff's motion to s t r ~ k e  is addressed t o  defendants' further 
answer and defense and,  in substnnce, if not  in form, is a demurrer. 
(The  challenged allegations in Article VI I  and in Article V I I I  relate 
solely to matters pertaining to defendants' further answer and defense 
and will be considered as if a p a r t  thereof.) The  court, in effect, sus- 
tained a demurrer to defendants' further answer and defense. 

The  rules applicable when the  sufficiency of a pleading is challenged 
by  a demurrer apply in detern~ining the sufficiency of defendants' 
further answe~r and defense. Jewel1 v. Price, 239 S . C .  343. 348. 130 
S.E. 2d 668, rand cases cited; Strong, N. C. Index, Vol. 3, 'pleadings 
g 12. 

Defendants' factual allegations, decmed admitted by plaintiff's 
motion to strike, include the follo~ving: Defendants were engaged in 
construction of a sewerage system for Lhe Ci ty  of High Point  in ac- 
cordance with plans and specifications prescribed by the  Ci ty  of 
High Point  and set forth in their contract ~ ~ i t h  the City of High Point. 
It was necessary to  use explosives and explosives were used for the  
ncccsviry purposes of the city as provided in said contract. 

Power "to acquire, provide, constr~lct ,  establish, maintain and 
operate a system of sen-erage for the  city" is conferred upon municipal 
corporations by G.S. 160-231). P o ~ v e r  to acquire by condenination, 
a s  provided by G.S. 40-11 et seq., "any land, r ight  of TTay, water  
right, privilege, or easement," necessxy to  establish such semerage 
system, G.S. 160-204, is conferred by  G.S. 160-205. 

Defendants contend the  City of High Point  was engaged in the  
performance of a governmental function and t h a t  "plaintiffs have no t  
alleged t h a t  defendants have done more than  High Point  could do 
with immunity." Plaintiff contends (1) tha t  the City of High Point  is 
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not immune from liability for  plaintiff's damage, and (2) tha t  the ini- 
munity, if any, of the City of High Point afford3 no protection to 
defendants. 

'There is a conflict of authority in other jurisdictions as to whether 
a municipal corporation is performing a governmental function when 
engaged in the condtruction of a sewerage systelil. 63 C.J.S., I\Iunicipal 
Corporations 3 1019; 33 Am. Jur., Alunicipal Corporat~ons 5%; 
hIcQuillin on Municipal Corporations, 3rd Ed~t ion ,  Vol. 18, 8 53.123, 
and cases cited. No decision of this Court determinative of the pre- 
cise question has come to our attention. 9 determination of the 
question is not necessary to disposition of this appeal; and, in view of 
defendants' meager factual allegations, further discussion of the ques- 
tion is deemed inappropriate. 

Is the City of High Pomt immune froin liability on account of the 
damage to plaintiff's dwelling house and property? 

While defendants alleged they contracted to construct the se-cvcrage 
system for the C ~ t y  of High Point in accordance with plans and 
specifications prescribed by the City of High Point and set forth 
in the contract, they did not attach a copy of the contract to their 
pleading and did not, except as indicated herein, allege the terms of 
the contract. I n  short, defendants' pleading does not disclose whether, 
under the subsisting contractual relationship, defendants n-ere agents 
or independent contractors. Be that  as  i t  may, the use of explosives in 
blasting under the circumstances alleged by plaintiff must be con- 
sidered inherently or intrinsically dangerous; and the City of High 
Point, i f  liable for the damage if caused by its agents, could not 
evade liability by employing an independent contractor to do the 
~vork.  57 C.J.S., Master and Servant § 590; 33 C.J.S., Explosives 
§ 8(e)  ; 22 Am. Jur., Explosions and Explosives 57; hIcQuillin on 
Municipal Corporations, 3rd Edition, Vol. 13, 8 53.76(3) ; Arthzir v. 
Henry, 157 X.C. 393, 73 S.E. 206; Dunlap .t. R.R.. 167 N.C. 669, 670, 
83 S.E. 703, and cases cited; Enzbler v. Lumber Company, 167 X.C. 
437, 83 S.E. 740. 

"It is well recognized with us tha t  unless a right of action is given 
by statute, municipal corporations may not be held civilly liable to 
individuals for 'neglect to perform or negligence in performing duties 
which are governmental in their nature' and including generally all 
d u t i e ~  existent or imposed upon them by law solely for the public 
benefit." Hoke, J. (later C.J . ) ,  in Harrington v. Greenville. 159 N.C. 
632, 75 S.E. 819. Prior decisions of this Court in which this legal 
principle has been applied are cited in R h p e  v, Mount Holly, 251 
N.C. 521, 326, 112 S.E. 2d 40. 
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Plaintiff did not allege defendants were negligent in any respect. 
Indeed, they expressly disavow any intent to t ry  the action on any 
theory of negligence. Defendants allege expressly tha t  they exercised 
due care while performing their obligations under and in accordance 
with their contract with the City of High Point. 

Conceding, without deciding, tha t  the City of High Point would not 
be liable for personal injuries proximately caused by its agent or by 
an independent contractor when engaged in the performance of a 
governmental function, the factual situation now under consideration 
calls for the application of different legal principles. 

It is ~ e t t ~ l e d  law in this jurisdiction that  municipalites, even tbhough 
engaged in the performance of a gove~nmental function, cannot es- 
tablish and maintain a nuisance, causing appreciable damage to the 
property of a private owner, without incurring liability for such dam- 
age. "To the extent of the damage done to such property, i t  is re- 
garded and dealt with as a taking or appropriation of the property, 
and i t  is well understood tha t  such an interference mitlh the rights of 
ownership may not be made or authorized except on compensation 
firs~t made pursuant to the law of the land." Hinies v. Rocky Mount, 
162 N.C. 409, 78 S.E. 510; Raleigh v. Edwards, 235 N.C. 671, 71 S.E. 
2d 396; XcKinney v. High Point, 237 K.C. 66, 74 S.E. 2d 440; 
AicKinney v. High Point, 239 S . C .  232, 79 S.E. 2d 730; Young v. 
Asheville, 241 N.C. 618, 86 S.E. 2d 40d, and cases cited; Spaugh v. 
IVinstm-Salem, 249 K.C. 194,105 S.E. 2d 610; Rhyne v. Mount Holly, 
supra, and cases cited. 

It is fundamental law tha t  when private property is taken for a 
public use or purpose, just compensatiori must be paid. Eller v. Board 
of Education, 242 N.C. 584, 89 S.E. 2d 144, and cases cited. "A consti- 
tutional prohibition against taking or damaging private property for 
public use without just ~ompen~satioln is self-executinlg, and neither 
requires any law for its enforcement, nor is susceptible of impairment 
by legislation." Sale v. Highway Commission, 242 N.C. 612, 617, 89 
S.E. 2d 290. ". . . the owner, in the exercise of his constitutional rights, 
may maintain an action to obtain just compensation therefor." Can- 
non v. Wilmington, 242 N.C. 711, 89 S.E. 2d 595; E l k r  v. Board of 
Education, supra; Sale v. Highway Commission, supra. When pri- 
vate property is taken under circumstances such tha t  no procedure 
provided by statute affords an applicable or adequate remedy, the 
owner, in the exercise of his constitutional rights, may maintain an 
action to obtain just compensation therefor. Eller v. Board of Edu- 
cation, supra; Sale v. Highway Commission, supra. 
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The test of liability is whether, notwithstanding its acts are govern- 
mental in nature and for a lawful public purpose, the municipality's 
acts amount to a partial taking of private property. If so, just com- 
pensation must be paid. 

While the blasting causing the alleged damage occurred only on the 
9th, lo th ,  and 11th days of RIay, 1961, the alleged damage to plain- 
tiff's property mas permanent in character and substantially iin- 
paired its value. I n  this factual situation, we perceive no sound reason 
why hhe alleged damage to and impairnlent in value of plaintiff's 
property should not be considered a partial taking or appropriation of 
plamtiff's property for which the City of High Point would be legally 
obligated to pay just compensation. 

For present purposes, whether plaintiff's remedy against the City of 
High Point would be by a special proceeding in accordance with G.S. 
40-11 et seq., or by civil action is immaterial. The crucial point is tha t  
the City of High Point is not immune from liability for the damage 
to plaintiff's property. 

Having reached the conclusion that,  under the facts alleged, the 
City of High Point is not immune from liability for the damage to 
plaintiff's property, the  question as to whether the immunity of the 
City of High Point, if i t  were immune, mould extend to and protect 
defendants, does not arise. The appeal calls for consideration and ap- 
plication of different legal principles. 

There is authority for the proposition tha t  " ( a )  contractor or agent 
lawfully acting on behalf of a principal to whom the right of eminent 
donlain has been aclcorded, in making a proposed public improvement, 
cannot be held personally liable for damages if such improvement is 
made mitliout negligence on his part." Tidewater Const. COT. v. 
Manly (Va.) ,  75 S.E. 2d 500; Valley Forge Gardens v. James D. 
Mor~issey, Inc. ( P a . ) ,  123 9. 2d 888, and cases cited. 

While not necessary to decision of the precise question then pre- 
sented, this Court in opinion by Ervin, J . .  in Moore v. Clark .  235 
X.C. 364, 70 S.E. 2d 182, said: "A contractor who is employed by the 
State Highway and Public Vorlis Coniinission to  do work incidental 
to the construction or maintenance of a public highway and who per- 
forms such work ~ i t h  proper care and skill cannot be held liable to an 
owner for damages resulting to property from the performance of the 
n-or!<. The injury to the property in such a case constitutes a taking of 
the propcrty for public use for highway purposes, and the only remedy 
available to the omner is a special proceeding against the State High- 
way and Public Works Conimission under G.S. 136-19 to recover 
compensation for the property taken or damaged. (Citations) But if 
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the contractor employed by the State Highway and Public Works 
Conmission performs his work in a negligent manner and thereby 
proximately injures the property of another, he is pensonally liable to  
the owner therefor. (Citations)" It is noted tha t  Moore v .  Clark, 
supra, was decided prior to our decisions in Eller v. Board of Edu- 
cation, supra; Sale v. Highway Commission, supra; and Rhynie V .  

X o u n t  Holly, supra. 
There is authority contra : Berg v .  Reaction Motolrs Div .  (N .J . )  , 

161 A. 2d 487; TVhitney v .  Ralph Myers  Contracling Ccrrporartdooa, 
supra; Scranton v .  L. G.  De  Felice 6 Son (Conn.),  79 A. 2d 600. 

This Court, upon the meager factual allegations in defendants' 
pleading, deems i t  inappropriate to state or approve a general rule 
with reference to the matters referred to in the preceding paragraphs. 

Defendants alleged plaintiff granted (voluntarily) to the City of 
High Point a right of way but did not disclose the terms and pro- 
visions of the agreement. As indicated above, defendants did not al- 
lege verbatim or in substance the terms of the contract between de- 
fendants and the City of High Point. What  were the plans and speci- 
fications? Did the contract contain provisions bearing upon the cir- 
cumstances under which blasting was required or permitted? There 
are no allegations tha t  the blasting by defendants was done under the 
supervision and direction of the City of High Point. It is noteworthy 
tha t  in Moore v. Clark, supra, i t  was alleged tha t  the road and drain- 
age contractors '(performed the work in strict conformity with the 
plans of the State Highway and Public Works Commission and 
under the direction of i ts  highway enginaers." (Our italics) 

We do not decide tha t  defendants have no defense of the nature of 
that  they attempt to allege, principally in terms of legal conclusions, 
in their pleading. Our decision is simply tha t  the facts alleged by de- 
fendants are insufficient to  constitute a defense t o  the cause of action 
alleged by plaintiff. On this ground, the judgment sustaining plain- 
tiff's motion to strike is affirmed. Defendants may, if so advised, move 
for leave to amend. 

For the reasons stated, the order of the court below is affirmed. 
Affirmed. 
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FA4RM\IERS COOPERATIVE EXCHANGE, INCORPORATED v. 
RAYMOND A. SCOTT, DORIS C. SCOTT AXD SCOTT POULTRY COMPANY. 

(Filed 19 July 1063.) 

1. Appeal and E r r o r  § 10; Reference § 4- 
R'lien appellants have objected to an order of compulsory reference but 

have no exception to the order except in their assignments of error, their 
contention that it was error to order a compulsory reference prior to the 
determination of their plea in bar, is not properly presented, i t  being 
required that an assignlnent of error be supported by a n  exception duly 
noted in the record. 

2. Reference § 4- 
Where appellants hare objected to an order of compulsory reference 

but do not enter an exception on the ground that the court could not order 
the reference prior to the deterniinativn of their plea in bar  until the 
trial by jury in the Superior Court upon the referee's report, the exception 
is not to the order of compulsory reference n7hen made and is ineffectual. 

3. Reference 8 3- 
Where a n  action inrolves purchases on account over a period of years 

it cannot be said that the action does not require the examination of a 
long account within the meaning of the reference statute. G.S. 1-189. 

4. Appeal and E r r o r  § 41- 
Where the evidence excluded does not appear in the record, it  cannot 

be determined on appeal that its exclusion was prejudicial. 

5. Appeal and  Er ror  8 1- 
Khere, in an action on an account, there is no allegation or contention 

that the prices charged by plaintiff were excessive, the contention on ap- 
peal that certain evidence excluded was conipetent on the question of 
price cannot be sustained, since the appeal must follow the theory of 
the trial. 

6. Evidence § 3 3 -  

The exclusion of a witness's estimate in regard to a matter, without 
any facts in evidence upon which the estimate could be based, is properly 
excluded. 

7. Evidence 9 20- 

Parol evidence in regard to writings is properly excluded in the ab- 
sence of a showing of any edort to procure the writings to offer them in 
evidence. 

8. Accord and  Satisfaction § 1- 
The trial court's charge as  to the meaning of "accord and satisfaction" 

held without error. 

APPEAL by defendants from Paul, J., August 1962 Term of WAYNE. 
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Civil action to  recover for the sale and delivery of feed and sup- 
plies to Raymond A. Scott, doing business under the trade name of 
Scott Poultry Company, and his wife, Doris C. Scott, under the terms 
of a special secured feeder account. The action was instituted in Wake 
Couilty on 21 January 1938, and on 1 June 1959 an order n-as entered 
transferring the action for trial to the superior court of Wayne Coun- 
ty ,  the home county of defendants. 

This is a summary of the complaint: 

During a period commencing prior to August 1956 and ending 4 
January 1953 plaintiff sold and delivered to defendants feed and sup- 
plies (the complaint is not clear as to whether chicks were included) 
under the provisions of three speical secured feeder contracts, se- 
curing the special secured feeder account. The first such contract was 
entered into in August 1956, and the payment for any purchases 
thereunder by defendants was secured by a bond and deed of trush on 
real and personal property, both dated 2 August 1956, and executed by 
Raymond A. Scott and wife, Doris C. Scott. On 5 October 1956 and in 
November 1957 additional such contracts were entered into by the 
parties, and the payment for any purchases thereunder by defendants 
mas secured by bonds and deeds of trust executed by Raymond A. 
Scott and wife, Doris C. Scott. During this period of time defendants 
made many payments to plaintiff for the sale and delivery of feed 
and supplies to them under the provisions of these contracts, and the 
unpaid balance on the aforesaid account on 26 Kovember 1957 was 
$23,491.14; and a written memorandun1 mas signed certifying t h a t  
on such date the indebtedness of defendants to  plaintiff under these 
contracts was $23,491.14. 

Subsequent to 26 November 1957 plaintiff sold and delivered to  
defendants feed and supplies under the provisions of these contracts 
in the sum of $3,829.38, a long itemized list of which showing the 
dates of delivery and the amount thereof is set forth in the complaint. 
On the purchases and deliveries since 26 Xovember 1957, defendants 
ha re  made payments in the amount of $3.504.80. 

The unpaid balance due from defendants to plaintiff on these con- 
tracts is now $25,815 72. Plaintiff prays tha t  i t  recover $25,815.72, 
with interest, froni defendants, and that claim and delivery issue for 
the recovery of personal property described in the deeds of trust. 

Defendant Doris C. Scott filed a separate answer asserting tha t  she 
had no connection ~ i t h  or knowledge of the matters alleged in the 
complaint, except that she admitted tha t  she, a t  the request of her hus- 
band, signed the three bonds and deeds of trust set forth in the com- 
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plaint, securing an indebtedness alleged in the complaint as owed by 
her husband to plaintiff. As a furt.her answer and bar to recovery, she 
denies tha t  she is indebted to plaintiff in any amount, and asserts tha t  
under no circumstances is she responsible to plaintiff for the amount 
of money alleged in the complaint to  be oxing in excess of tha t  in- 
cluded in the bonds and deeds of trust. 

Defendant Raymond A. Scott, doing business as Scott Poultry 
Company, filed a separate answer. In  his answer he admits plaintiff 
sold to liim a considerable amount of merchandise. T h a t  his pur- 
chases from plaintiff were made with the understanding that  he mould 
sell eggs produced by him to Southeastern Hatcheries, Inc., who would 
pay the purchase price thereof direct to plaintiff, and tha t  plaintiff 
would give him credits on his account therefor, and regularly render 
to liim statements of the account between them. T h a t  plaintiff has 
never furnished him a statement of the account between them, and he 
never agreed on 26 November 1957 that  he was indebted to plaintiff 
in the amount of $23,491.14. Tha t  he has received a statement from 
Southeastern Hatcheries, Inc., sho~ving i t  has paid plaintiff for his 
benefit more than $58,000, for which plaintiff has given him no credit. 
He admits he has purchased merchandise from plaintiff subsequent to  
26 November 1937, and avers that his records do not show any suc~h 
payments on these purchases since 26 November 1957 as set forth in 
the compllaint, but  do shorn payments since 26 November 1957 in a 
considerably larger amount. He  admits the execution of the three 
bonds and tlhree deeds of trust set forth in the complaint, tha t  plain- 
tiff has caused claim and delivery papers to issue, and avers that  he 
has retained possession of the property seized by filing an undertaking 
in the amount of $40,000. 

As a further answer and bar to recovery he alIeges in substance: He  
denies tha t  the correct balance due plaintiff is $23,491.14, and alleges 
proper credit has not been given him for payments made. His records 
as of 15 November 1958 show plaintiff has been paid in full, and he 
is informed and believes, and therefore alleges, tha t  plaintiff's records 
show the same thing. On 29 October 1958 plaintiff submitted to him a 
statement showing he owed i t  $125.76 on these accounts; on 31 Octo- 
ber 1938 a charge memorandum in the amount of $432.23 for an in- 
surance premium on insurance covering property described in the 
deeds of trust  was added to this account; and on 11 November 1958 
plaintiff rendered to him a statement showing a balance due of 
$537.99, with an interest charge of $2.79, totaling $560.78. On 15 
November 1958 he paid plaintiff the sum of $360.78 by cheque, bear- 
ing on its face "Scott Poultry Co. Special Feeder Account in Full," 
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which constitutes full payment to plaintiff of all sunls due by him, but 
if the account rendered was not correct, plaintiff knowingly accepted 
the same in full payment, and t11ereb.v entered into an accord and 
satisfaction agreement. Tha t  the cheque was paid n7hen presented. 
\5'herefore, defendant prays tha t  plaint~ff's complaint be dianiissed or 
that  plsintlff be required to present In court all instruments and 
papers in respect to all purchases by hini and all payments received 
by i t  for his benefit, "and the true amount owed by this defendant to 
the plaintiff be ascertained." 

At some term of court, apparently in the fall of 1959, though the 
term ie not specified in the racord, an order of reference was entered 
by Frizzelle, J., presiding, to ~ i h i c h  order plaintiff and defendants 
objected, and reserved their rights to si trial by jury, Neither plain- 
tiff nor defendants excepted to the order of reference. 

On 10 July 1961 the referee James N. Smith filed hls report, in which 
he made specific detailed findings of fact and conclusions of law, and 
reported to the court tha t  plaintiff is entitled, inter alia, to recover 
judgment from the defendants Doris C. Scott and Raymond -4. Scott 
in the sum of $23,451.02, with interest from 1 January 1958, subject 
to a credit of $125.76 for interest paid by defendants on 15 November 
1958, and its costs. 

Defendants excepted to the referee's findings of fact, tendered 
issues, and demanded a jury trial. 

A t  the August 1962 Term the case was tried by a jury. The follow- 
ing issues, without objection, were submitted to the jury, and an- 
swered as indicated: 

"1. Did the defendant, Raymond Scott, on 'November 26th) 
1957, sign and deliver to plaintiff the account stated, the same be- 
ing marked 'Plaintiff's Exhibit lo ' ,  as alleged in the complaint? 

"ANSWER: Yes. 
"2. At  the time the defendant- executed and acknowledged 

the Deed of Trust dated November 2211d, 19-57, said instrument 
being marked 'Plaintiff's Exhibit 9', did said instrument contain 
the paragraph giving a lien on the equipnlent and other personal 
property including chickens ~ i t h  replacement thereof and ad- 
ditions thereto then located on the lands described in said instru- 
ment? 

"AKSWER : Yes. 
"3. I n  what amount did the defendant, Raymond Scott, make 

purchases of feed and supplies on his Special Feeder -4ccount 
frolm plaintiff on and after November 26th, 1957? 
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"AXSWER : $5,517.38. 
"4. I n  what amount did the defendant, Raymond Scott, make 

payments to plaintiff on his Special Feeder >~ccount after SO- 
vember 26, 1937? 

"AK\'SWEl? : $3,53730. 
"5. Did t!lc p!nintlff accept the check from Raymond A. Scott 

dated Novenibcr 13th, 1938, in the amount of $560.73 in accord 
and ~atisf:tction or as a comproinise and seLtlement of the de- 
fendants' 3pccii:l F e d e r  ,iccount, as averred in the Answer? 

"ASSWER : KO. 
"6. What  was the fair market value of the cllickens and other 

personal property ?elzed by the Sl i~nff  under Claim and Delivery 
and delivered to the defendants on ,January 27, 1958'3 

"ANSWER : 833,779.00." 

Judgment was entered upon the verdict. The judgment, after setting 
forth tlie issues and the answers thereto, reads: 

"And the parties having agreed that  'Plaintiff's Exhibit 10' as 
referred to in the  first Issue, if signed by Raymond Scott, on 
Kovember 26, 1957, stated an account of $23,491.14 due by him 
to the plaintiff. 

"It further appears to  the court tha t  the plaintiff resorted to 
the remedy of Claim and Delivery and caused the Sheriff to take 
possession of certain articles of personal property described in 
the Deed of Trust referred to in the second Issue, and tha t  the 
defendants replevied said personal property on their undertaking 
in the amount of $20,000.00, with one Ebern T. Watson as  surety 
on said undertaking. 

"It further appears to tlie court that  the parties hereto have 
stipulated and ngrecd tha t  all of the personal property seized by 
the Sheriff under the Claim and De!ivery and returned to  the de- 
fendants on their undertaking has been disposed of or is now 
of only nominal value. 

"The plaintiff, in open court, admiti  that  $125.76 of the amount 
paid by P\aymond A. Scott by the check dated Norember 13, 1958, 
was an interest payment for one month on the Special Feeder 
Account, and that  such interest as this judgment may draw sho~l!d 
be credited with said amount of $125.76. 

"The parties have stipulated that  Raymond -4. Scott and Doris 
C. Scott executed the $25,000 Bond payable to  plaintiff dated 
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Novenzber 22, 1957, marked 'Plaintiff's Exihibit 8') the same being 
secured by t4he Deed of Trust marked 'Plaintiff's Exhibit 9', said 
Deed of Trust being recorded in the office of the Register of Deeds 
of Wayne County in Book 477 a t  page 239. 

"NOW, THEREFORE,  I T  IS ORDERED,  ADJUDGED AKD 
DECREED BI' THE COURT TI-IAT: 

"1. The plaintiff have and recover of the defendants the sum 
of 525,451.02, ~vitli interest thereon from January 1, 1958, sub- 
ject to a credit on said interest in the amount of $125.76. 

" 2 .  The plaintiff recover its costs of the defendants, including 
the cost of the hearings under order of reference in the amount 
of $150.00. 

"3. The costs of this action be taxed against the defendants, 
including an allowance of $300.00 to Jaines N. Smith, the Referee 
hereinbefore appointed in this cause. T l m  is additional to the 
$230.00 already allowed. 

"4. T h a t  the liability of the defendant, Doris C. Scott, under 
this judgment shall be discharged upon payment of the sum of 
$25,000.00, plus interezt on said $23,000.00 from January 1, 1958, 
until paid, subject to a credit of $125.76, plus the costs of this 
action as herein taxed; tha t  the liability of Ebern T .  Watson, 
surety on defendants' replevin bond, shall be discharged upon 
payment of the sum of $20,000.00, plus interest from January 
24, 1958, the date of the defendants' original replevin bond, said 
interest being subject to a cledit of $123.76, plus the costs of this 
action as  herein taxed. 

" IT  I S  F U R T H E R  ORDERED tha t  in the event $25,000.00 
with interest thereon from January 1, 1958, subject to said credit 
of $125.76, is not paid on or before September 30, 1962. William 
L. Powell, J r . ,  is hereby appointed commissioner and authorized 
to advertise and sell the lands dewibed  in the Deed of Trust  
in the Office of the Register of Deeds of Wayne County in Book 
475 at, Page 239, said adrertiseinent and sale to be in ,z manner 
prescribed by statute." 

From the judgment, Raymond A. Scott and Doris C. Scott appeal. 

Bmswell R. Strickland by Roland C. Braswell for defendant appel- 
lants. 

Dees, Dees, and Smith by William L. Powell, Jr., for plainintiff ap- 
pellee. 
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PARKER, J. Defendants assign as error the  order of coilipulsory 
reference. Defendants state in their brief: 

" I t  is the defendants' position in this mat ter  t h a t  the com- 
pulsory reference could not be ordered by the court of i t s  own 
motion until such time as the plea in bar of accord and satis- 
faction had been r:lled upon. i n  this case, the  defendants point 
oxt tha t  there t x o  di3tinct controversies, one a s  to the  right 
of the plnintlff to recover of the  defendants under any  circum- 
stances as the result of the plea in ba r  of accord and satislfaction, 
and the  other controversy as to  the amount of recovery in the 
event of the  right to recover a t  all a s  (sic) established." 

Defendants objected to  the order of compulsory reference a t  the  
time i t  IT-as entered, but did not except to i t ,  and proceeded with the  
tr ial  before the  referee. B y  objecting to the order of compulsory 
reference when entered, and by, af ter  the  referee's report  was filed, 
filing in a p t  time exceptions to  particular findings of fac t  made by  
the  referee, tendering issues and demanding a jury tr ial  on each issue 
tendered, defendants complied with procedural requirements to pre- 
serve their right to a jury trial. Bnrtlet t  v. Hopkins, 235 S.C.  165, 69 
S.E. 2d 236. Defendants have had a jury trial. 

Defendants' exception to  the  order of compulsory reference appears 
only in their assignments of error. Exceptions which appear no- 
where in the  record, except under the  assignments of error, a re  
ineffectual, since a n  assignnient of error must be supported by ex- 
ception duly noted. Beasley v. dicLa?nb, 247 S.C. 179, 100 S.E. 2d 
387; Bamct t e  21. Woody, 242 S.C. 424, 88 S.E. 2d 223; Suits v. In- 
surance Co., 241 N.C. 483, 83 S.E. 2d 602. 

During the tr ial  by  jury Joseph R. Marks ,  a witness for plaintiff, 
testified, inter  alia, on direct exaninat ion:  '(It is t rue  tha t  I was 
manager of t<lie F C S  Store in Goldsboro and I mas manager a t  the 
time the a l e s  ticket for $96 00 was made. This sale to M r .  Scott was 
made under my  control and supervision." The  record then shows: 
"Defendant objects. Objection overruled: Exception KO.  IB." De- 
fendants a s i g n  this as error. I n  respect to this exception defendants 
s t ~ t e  in their brief: "The defendants further argued to the  Court  t ha t  
the  lower Court  erred when, af ter  having ruled tha t  a compulsory 
reference was necessary and the nlat,ter was back before the Court  
with proper exceptions and objections having been made to the 
referee's report and the  mat ter  was then before the Court  t o  be heard 
did not rule upon the  defendants' plea in bar." There is nothing in 
the  record to shorn tha t  defendants' counsel made any  such argument 
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a t  the trial before Judge Paul and a jury. hlanifestly, this cannot be 
considered as an  exception to the order of compulsory reference when 
made. The court submitted to the jury Issue 5 ,  an issue as to defend- 
ant  Raymond A. Scott's plea of accord and satisfaction, and the jury 
answered the issue, No. This assignn~ent of error is overruled. 

I n  Lumber Co. v. Pemberton, 188 X.C. 332, 235, 125 S.E. 119, 121, 
the Court said: 

"Defendant in a p t  time objected to the order of reference and is 
therefore not deprived of liis right to  trial by jury of the issue 
of facts which he has joined with the plaintiff. 

"Having duly excepted to the order, and upon appeal assigned 
same as  error, defendant presents to this Court, for review, the 
decision of the court below as a matter of lam, contending tha t  i t  
was error lo  o~lder a con~pulsory reference, for tha t  the answer 
contains a general denial and sets up a plea in bar of plaintiff's 
right to recover in this action. Defendant having objected to the 
reference, and excepted to the order signed by the judge, had the 
option to appeal a t  once, if he r a s  so minded, or to awnit final 
judgment, having preserved his objection by exceptions noted in 
ap t  time." 

To  the same effect: ?*IcIntosh, N. C. Practice and Procedure, 2d Ed., 
Vol. I, sec. 1407, pp. 787-8. 

It cannot be said as a matter of law that plaintiff's cause of action 
does not require the examination of a long account. G.8. 1-189. De- 
fendants, by not excepting to the order of con~pulsory reference when 
made and by proceeding with the trial before the referee, have not  
preserved the right to challenge i t  upon the ground tha t  i t  should not 
have been entered before the alleged plea of accord and satisfaction 
had been passed on, or any other plea in bar they may contend is 
asserted in Raymond A. Scott's answer. Gmves v. Pritchett. 207 N.C. 
518, 277 S.E. 641, relied on by defendants, is not in point. In  t h a t  case 
an order of compulsory reference was ordered, to which both sides ex- 
cepted. 

I n  addition, a serious question is presented as to whether the an- 
swer of Raymond ,4. Scott, liberally construed, shows tha t  the plea 
in bar of accord and satisfaction extends to the whole cause of plain- 
tiff's action, or merely to the state of the account between plaintiff 
and defendants since 26 Xovernber 1957. However, i t  is not necessary 
to  decide this, because defendants did not except to the order of refer- 
ence when made. 

Raymond A. Scott, doing business under the  trade name of Scott 
Poultry Company and Scott's Farm, had three accounts witih plain- 
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tiff: (1) a special secured feeder account, S o .  107; (2) a broiler ac- 
count, No. 108; and (3 )  an  open account, No. 106. Prior to 26 Novem- 
ber 1937 plaintiff sold and delivered to  Raymond A. Scott over a 
period of more than two years a substantial amount of chicks, feed, 
and supplies, which, according to the nature of the sale, were charged 
to the account for wlxch they IT-erc ordered. Plaintiff brought an 
action on the broiler account on 23 January 1038 against Raymond A. 
Scott, which ended in a consent judgment a g a ~ n s t  Raymond -4. Scott 
in the amount of $2,472.99, plus interest in the amount of $105.10, 
which judgment with the costs Scott paid. On 26 March 1958 plaintiff 
instituted an action against Raymond A. Scott on the open account 
clainling an unlmd balsnce due i t  in the sum of $6,536.99, which 
action is now pendmg. The illstant case 1s an action brought on the 
special secured feeder account, No. 107. Plaintiff and the defendants 
offered evidence in support of the allegations in their pleadings. 

Joseph R. Marks,  manager of plaintiff's store in Goldsboro during 
the pears 1936, 1957, and 1958 and a witness for plaintiff, testified 
on cross-examination that  the feed sold to Raymond A. Scott by 
plaintiff under his contracks was sold as  feed would be sold to  the 
public in general. He  was then asked by defendants' counsel: "During 
the period October 5, 1936 to November 26, 1957, do you know the 
prlce of feed tha t  was sold by you to the public in general?" He  re- 
plied: "KO, sir." H e  was then asked: "Can you get i t  for me?" He  
replied: "Yes, sir." H e  was then asked: "And will you?" H e  replied: 
"Yes, sir." Plaintiff objected t o  this line of questioning. The court 
sustained the objection. Defendants except and assign this as error. 
They contend they were "attempting to establish the price of feed 
sold to the public in general so the jury could get some idea about the 
costs of the feed sold to Raymond Scott." Defendants have not put 
this excluded evidence in the record so tha t  we can see whether or 
not its exclusion was prejudicial t o  them, consequently this exception 
is without merit, and is overruled. Board of Education v. Mann, 250 
N.C. 493, 109 S.E. 2d 175. I n  addition, neither defendant has averred 
in his or her answer tha t  plainrtiff's charges for feed delivered to  Ray- 
mond A. Scott were in excess of the price of feed sold by i t  t o  the 
public in general. Under the theory of the trial below such evidence 
would seem to be incompetent. 

L. Clyde Rauch, a witness for defendants, testified on direct exami- 
nation in substance tha t  he was partially familiar with the flock of 
chickens raised on Mr.  Scott's farm during the period indicated. He 
made various trips there and saw this flock of chickens, tha t  i t  mas an  
average flock, and i t  would have an average mortality rate of about 
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15 per cent. He  was then asked by defendants' counsel: "Based upon 
what you saw a t  R:iymond Scott's farin and a s  an expert in produc- 
tion of cliicliens, do you have an opinion satisfactory to yourself as to 
tlie average loss of chickens tha t  Raymond Scott experienced?" The 
court sustained plaintiff's objection to the question, and defendants 
excepted, and assign this as error. The witness was permitted to an- 
swer: "Well I mould say tha t  he lost 15%. On one occasion I happened 
to be there those cliickens were out of water out there, so from tha t  
experience I would say tha t  i t  was an average operation because I 
have seen similar things happen too mimy times." There is no merit 
to this assignment of error, because the excluded evidence is a sub- 
stantial repetition of what Rauch had immediately before testified 
to without objection. 

Raymond A. Scott recalled as a witness testified on direct exami- 
nation in substance: Of these twelve cheques which had been handed 
to liim, one is payable to him and eleven to FCX,  but  all of these 
cheques mere endorsed by F C S  and turned over t o  him. They are 
the same cheques whicli were involved a t  the time he swapped a 
cheque with them. He  looked for the cheques which he swapped with 
them during the lunch period, 2nd he found two of them. His books 
are being audited, and things are  tangled up. The cheque dated 22 
August 1936 in the amount of $l7G made payable to FCX is one of 
the chequcs which lie exclianged with F C S .  Defendants' Exhibit XA 
dated 9 .July 1!E7 is a clleclue for 5230 which was exchanged with 
Goldsboro FCS. "I would estiinate that  I gave aplproximately 50q0 
of the total of tlie checks received from Southeastern Hatcheries 
back to FCS." He  was then asked: ''Can you get your bank stubs?" 
He  replied: "We will do our best. There is a huge stack of that  stuff 
and the girl tha t  ITas working there is not there now." Defendants 
assign as  error tha t  t!ie court upon plaintiff's motion struck out 
Scott's estimate of 50% given back to FCS. This assignment of error 
is overruled. It appears tha t  Scott's estimate is a pure guess, and 
further, so far as  the record shows, he made no effort to get his bank 
stubs so as to offer them in evidence, d t h o u g l ~  this action had been 
pending since 21 January 1938 and the referee did not file his report 
until 10 July 1961. 

Raymond A. Scott testified in substance without objection on 
direct examination: His Exhibit A,  ~ h l c 1 1  lie had introduced in evi- 
dence, is a letter dated 21 Janusry 1938, written on stationary of 
],laintiff, Raleigh, K. C.. purporting to be from B. W. Kenyon, ,Jr., 
nlnnager of plaintiff's credit department, and received by hini tlirough 
the mails. This letter states lie, according to its records, is indebted 
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to plaintiff in the sum of $3,457.31. This figure does not agree with 
his open account with them. Plaintiff has now sued him on all three of 
his accounts with it. The record then shows: "Q. Referring you to 
defendants' Exhibit A, Mr. Scott, what amount does this letter indi- 
cate tha t  you are indebted to FCX? A. $3,437.31. Q. Does tha t  
exhibit indicate what account mas involved? RIotion answer be 
stricken from the records. Answer stricken." Defendants assign this 
as  error. No prejudicial error is shown because this letter was in evi- 
dence for the jury, judge and counsel and all concerned to see. 

Defendants state in their brief they have abandoned their assign- 
ments of error based on their exceptions Xos. 2, 4, 5, 6, 8, and 9. 

Defendants' other assignments of error to the admission and ex- 
clusion 01 evidence have been carefully examined. Prejudicial error 
has not been shown, and they are overruled. Our task in considering 
the assignments of error to the admission and exclusion of evidence 
has been unusually laborious, for the reason that  in the a~ssignmenlts 
of error the pages on which the exceptions appear in the record are 
set forth wrong in many instances, and the same is t rue  of de- 
fendants' brief. 

Defendants have assigned a s  error the court's dharge as to what 
is meant by "accord and satisfaction." This assignment of error 
is overruled, for the very simple reason tha t  what the judge charged 
as to the meaning of "accord and satisfaction" is taken almost yer- 
batim from what trhis Court has said is the meaning of these words 
in Dobias v. Whide, 239 N.C. 409, 80 S.E. 2d 23, and in Mercer v. 
Lumber Co., 173 N.C. 49,91 S.E. 588. 

The other assignments of error to the charge have been considered, 
and are  all overruled, because, after a careful study of the charge in 
its entirety, prejudicial error is not shown by defendants. 

It is significant bhat the able referee found in his report tha t  
plaintiff is entitled to recover from defendants the sum of $25,451.02, 
with interest, subject t o  a credit of $125.76 on account of interest 
paid by defendants on 15 November 1933, and tha t  a jury in a trial 
presided over by one of our most learned and experienced trial judges, 
now deceased, found by its verdict tha t  defendants were indebted to  
plaintiff in the sum of $25,451.02, and the plaintiff, aclcording to the 
judgment, admitted in open court tha t  defendants on this amount were 
entitled to  a credit in the amount of $125.76 by reason of interest 
paid on 15 November 1958. 

All defendants' assignments of error are overruled. Defendants have 
shown no error sufficiently prejudicial to justify disturbing the 
trial below. 

No error. 
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LESTER B. SMITH v. ANDRE MARCEL CORSAT. 

(Filed 10 July 1063.) 

I .  Trial 9 311- 
Where the cvideiice most farorable to complainant makes out a prima 

facie c a x ,  contradictions nild inconsistencies in  complainant's evidence 
do not justif.r nonsuit. 

Defendant's allegation and evidence on his cross action to the effect 
that  plaintiff, aplroaching from the opposite direction, failed to yield 
one-half of the highway, failed to give timely warning of his movement 
to defendant's side of the highway, and failed to keep a reasonable look- 
out, Itcld sufficient to overrule nonsuit. 

3. Damages 9 3- 
The general rule relating to recovery of damages for personal injuries 

is tliat the injured party is entitled to recover the present worth of the 
daiuages sustaiiied in consequence of the tort, embracing indemnity for 
loss of time, or loss from inability to perform ordinary labor, or in- 
capacity to earn money, whicah are  the immediate and necessary come- 
quences of his injury. 

4. Damages § 12-- 
In  actions to recover for personal injuries, the age and occupation 

of the injured person, the nature and extent of his employment, the value 
of liis services and tlie amount of his income a t  the time, whether from 
riletl wages or salary, arc  lua t~ers  properly to be considered by the jury. 

In  1):'rsonal iiijury actions, great latitude is allowed in the intro- 
cluction of evidence to aid in determining the extent of the damages, and 
as  a broad general rule ally evidence which tends to establish the nature, 
cliaractcr and cstent of injuries which a re  the natural and proximate 
consequences of the tortfeasor's acts is admissible in such actions, if 
otherwise competent. 

As n general rule evidence that after tlie injury the business in which 
the injnred party wns interested suSfered a loss or diminution of profits 
is no1 competeut to be considered for the purpose of establishing the 
pecuniary ralue of lost time or diminution of earning capacity of the 
injured party, but such evidence may be competent for  such purpose 
where the business is sniall and the income which it  produces is 
princi1)nlly clnc to  the personal services and attention of the injnred 
o\\ llc'r. 

7. Same- Evideiicc of loss of profits from personal business held compe- 
tent  a s  aid i n  deterniinillg damages for loss of earning capacity. 

C ~ o n  cvidence tenclhg to ellow tliat claimant suft'ered personal in- 
juries which iuq~aircd liis capacity to engage in his occupation, that he 
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mas self-employed and his earnings consisted of the net profits of the 
busineis enterprise owned and operated by him, and that the dominating 
factors in the production of his profit were his personal efforts and con- 
tacts, i t  is 1leld eridence of the net income received from the business for 
rllc three years prior to the injury and the year following the injury is 
compet(>nt as  an aid, to be consiclered with all the other e~idence,  in 
tictc~imining the 1)ecuni;lry ralue of the loss of time or loss or impair- 
nlent of earning capacity, even though the evidence would not be compe- 
tent on the issue of special damages, if such had been submitted, be- 
cause special damages were not properly pleaded and because the evidence 
uf loss of profit does not reach that degree of certainty required as a 
foundation for special damages. 

8. Evidence § 5.5- 
Testimony of a witness as  to the net profits from his business for 

the year in question from memory and estimates, instead of from records 
and accounts, held not to render the testimony too speculative, the op- 
posing party haring bad full opportunity to  cross-examine him with 
respect to all phases of the business. 

9. Trial 8 l+ 
Where eridence competent for a restricted purpose is admitted 

generally, an exception will not be sustained in the absence of a re- 
quest that its admission be restricted. 

APPEAL by plaintiff from McKinnon, J., January 1963 Session of 
CHATHAM. 

Action to  recover damages resulting from a collision of motor 
vehicles. Plaintiff seeks to recover for personal and property damages 
suffered by him. Defendant counterclaims for like damages. The jury 
answered the issues in favor of defendant and awarded him $22,(P00 
for personal injuries and $300 for property damage. Judgment was 
entered accordingly. 

Barber & Holmes; Jordan, V7right, Henson & Sichols; and Karl  ;V. 
Hill, Jr., for plaintzff. 

I k e  F. Andreus and Simins & Sinzms for defendant. 

MOORE, J .  Plaintiff assigns as error the denial of his motion to  
nonsuit defendant's counterclaim. 

The collision occurred shortly after midnight on 18 Kovember 1961 
on U. S. Highway 64 in Siler City. Plaintiff was driving his Mercury 
Comet station wagon eastwardly, and defendant was operating his 
Volksmagen panel truck ~ ~ e s t w a r d l y .  According to plaintiff's account 
of the accident, defendant made a left  turn off the highway into the 
driveway of Ruth's Drire-in, which is on the south side of the high- 
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way, and then suddenly and without warning turned back into the 
highway in the path of plaintiff's vehicle which was so near tha t  
collision was inevitable. On the other hand, defendant testified t h a t  
he was driving in a straight line a t  a fairly good rate of speed, 35 to 
40 miles per hour, in the right-hand or north lane of the highway, 
"completely the right lane," he suddenly saw lights as though lights 
had been turned on in a moving vehicle, these lights came over into 
the defendant's lane and blinded him, and they were so near he "could 
do nothing" to avoid collision. 

Plaintiff relies on contradictions and discrepancies in defendant's 
testimony and certain physical evidence as a basis for his motion 
to nonsuit the counterclnim. Contradicltions and inconsistencies in 
testimony do not justify nonsuit where the evidence in the light most 
favorable to complainant makes out a prima facie case. Redden v. 
Bynum, 256 K.C. 351, 123 S.E. 2d 734. Defendant alleges that  plain- 
tiff's negligence proximately caused the collision and resulting dam- 
ages in tha t  he failed to yield one-lhalf of the highway (G.S. 20-148), 
failed to give timely warning of his movement to the north side of 
the highway, and failed to keep a reasonable lookout. Defendant's 
evidence tends to  support these allegations. The court properly over- 
ruled plaintiff's motion for nonsuit. 

Defendant alleges tha t  he is 47 years of age, "is the owner and 
general manager of A. 11. Corsat Records & Appliances with stores 
in Jacksonville, Florida; Atlanta, Georgia; and Xorfolk, Virginia; 
tha t  this business requires t h a t  he travel a great deal through the 
Southeastern par t  of the United States in order tha t  he may supervise 
and manage these stores; that  because of the negligent acts of plain- 
tiff in causing the . . . collision, the defendant has been unable 'to 
devote his time, talent and energy to the operation od his business 
and therefore has suffered great financial loss; t h a t  for the period of 
December 1, 1961, through March 31, 1962, there was a decrease in 
gross sales . . . in the amount of $28.229.12 from the same period of 
1960-'61; tha t  . . . i t  has been necessary to employ additional help 
. . .; tha t  in spite of this additional help, the defendant's business is 
still suffering and will continue to suffer decreases in profit due to the 
loss of services of the defendant." Defendant prays for a recovery of 
$10,000 for "loss of business," in addition to other damages. 

Over plaintiff's objection, defendant was permitted to introduce 
evidence tha t  his net income for each of the years 1959, 1960 and 
1961 was "about $10,000." and for 19G2, nothing. Plaintiff contends 
that  the court erred in admitting this and related evidence for the 
reason tha t  the net profits from defendant's business resulted from a 
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combination of inconstant factors, such as capital, the labor of em- 
ployees, other variables, and defendant's services, and trliat the sources 
of profit are too contingent and speculative for net profits t o  serve 
as an aid in the detern~ination of defendant's damages. 

The sallent facts wliich determine the class or category of cases to 
which tliis belongs are: Claimant suffered personal injuries for whic!l 
he seeks compensation. His  injuries impair his capacity to engage in 
his occupation. He  is self-employed and receives no salary or wages. 
His earnings consist of the net profits from the business enterprise 
owned and operated by him. He  gives his full time to the business, 
and capital is enlployed and the labor of others used to some extent 
in the bu,siness. 

No case has been cited and no decision has been found in 
our research where the exact question a t  bar has been considered in 
this jurisdiction. The nearest a,pproach is TVallace v. Railroad, 104 
N.C. 442, 10 S.E. 532. Wallace, a carpenter, received personal in- 
juries n-hile riding on a train. One of the assignments of error re-  
lated to testimony of his earnings before the accident. The Court 
said : 

"An inquiry, . . . as to his earnings in his business is compe- 
tent.  It is not itself a rule of damages. There are inany other ele- 
ments of damages to be considered, and, 'upon all the circum- 
stances, i t  is for the jury to say what is a reasonable and fair 
compensation which the dcfendnnt should pay the plaintiff, by 
n-ay of con~pensation, for the injury he has sustained.' . . . . 

"In l'\'asli v. Sharp, 19 Hun., 363, PRATT, J., says: 'Evidence of 
the nature and extent of the party's business, or how much he 
was earning from his bzisiness or renlizzng from fixed wages, is 
proper upon the question of damages.' 

" 'The age and occupation of the injured person, the value of 
his services, that is, the wages which he has earned in the past, 
whether he has been employed a t  a fixed salary or as a profes- 
sional man are proper to be considered.' 2 Wood Railway 1240, 
and cases there cited." 

I n  general terms, the law in this jurisdiction, relating to the re- 
covery of damageis for personal injury resulting from negligence, 
is that  the injured party is entitled to recover the present worth of all 
damages sustained in consequence of the tort. These are understood 
to embrace indemnity for loss of time, or loss from inability to per- 
form ordinary labor, or capacity to earn money, which are tile im- 
medlnte 2nd necessary consequences of his injury. The age and occu- 
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pation of the injured person, the nature and extent of his employ- 
ment, tlie value of his services and the amount of his income a t  the 
time, whether from fixed wages or salary, are  matters properly to  be 
considered by the jury. Owens v. Kelly,  240 S .C.  770, 84 S.E. 2d 163; 
Mintx V .  R.R., 233 N.C. 607, 65 9.E. 2d 120; Dickson v. Cy'oach Co., 
233 N.C. 167, 63 S.E. 2d 297; Fox v. Army Stove, 216 N.C. 468, 5 S.E. 
2d 436; Ledford v. Lumber Co., 183 S . C .  G14, 112 S.E. 421. I n  per- 
sonal injury actions great latitude is :~llowed in the introduction of 
evidence to  aid in determining the extent of the dainages, and as  a 
broad general rule any evidence which tends to eatablish the nature, 
character and rs tent  of injurles which are the natural  and proximate 
consequences of tlie tortfeasor's acts is admissible i11 such actions, if 
otherwise competent. Oxens v. Kelly,  supra. I n  deterininlng future 
earning capacity, prior earnings are admissible in evidence if there 
is a reasonable relation between past  and probable future earnings. 
Fox v. Army Store, supra; Stansbury: North Carolina Evidence, s. 
101, p. 193. 

It is a generally accepted proposition tha t  evidence of the profits 
of a business in m-hioh tlie injured party in a personal damage suit is  
interested, which depend for the most par t  upon the employment of 
capital, the labor of others, and similar variable factors, is inadmiss- 
ible in such suit and cannot be considered for the purpose of esta~blish- 
ing the pecuniary value of lost time or diminution of earning capacity, 
for the reasons tha t  a loss of such profits is not  the necessary conse- 
quence of the injury and such profits are uncertain and speculative. I n  
such circumstances loss of profits cannot be considered eibher as  an 
element or the measure of dainages. I n  such case, the measure of dam- 
ages is the loss in value of the injured person's services in the busi- 
ness. llProfits" and "earnings" are not synonymous. Loss of personal 
earnings is properly considered as an element or measure of damages. 
H e n d k r  v. Co,fey, 179 S . E .  801 (Mass. 1932) ; Plintjer v. Kansas 
Ci ty ,  204 S.U7. 951 (Mo. 1918) ; Singer v. Xar t in ,  164 P .  1105 (Wash. 
1917);  Mahoney v. Boston Elevated R.  Co. 108 N.E. 1033 (Mass. 
1915) ; 25 C.J.S., Damages, s. 86, p .  (318; 15 Am. Jur. ,  Damages, s. 
155, pp. 571-2. See also 12 A.L.R. 2d.. Xnno - Damages - Plaintiff's 
Business Profits, pp. 288, 294, 296. ( In  this Annotation the entire 
question is fully discu~sed and cases from ninny jurisdictions are cited 
and abstracted.) 

Hon-ever, where the business is small and the income which i t  pro- 
duces is principally due to  the personal services and attention of the 
owner, the earnings of the busine~s may afford a reasonable criterion 
to the o ~ ~ n e r ' s  earning power. Bell v. Yellow Cab Co., 160 A. 2d 437 
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(Pa .  1960) ; 15 ,kin. Jur., Damages, s. 96, p. 506; 12 A.L.R. 2cl 292. 
I n  cases !There it is not established tha t  the employment of capital, 
the use of la~bor of others, or similar variable factors were predomi- 
nant in the injured person's busmess or determinative, for the most 
part, of the receipts realized, it is held tha t  evidence of profits, in a 
restricted sense, or income (even if one or more of the factors 
inentioned were present and influential) may be used for tlie purpose 
of aiding in establishing a standard for the calculation of damages, 
if i t  conforms to the requirements of proximate cause and certainty. It 
has some bearing upon the question of damages, whether of loss of 
time or loss or diminution of earning capacity. Such evidence furnishes 
as safe a guide for the jury, under proper cautionary instructions, as 
may be found, in the assessnlent of damages, and becoines useful 
in helping to determine the pecuniary value of loss of time or impair- 
ment of earning capacity. Ainelsburg v. Lun?zing, 14 N . T .  2d 650 
( Iova  1944) ; Roy v. Cnzted Electric R. Co.. 159 A. 637 (R.I .  1932) ; 
Atlanta v. Jolly, 146 S.E. 770 (Ga. 1929) ; Osterode v. Almquist, 200 
P. 2d 169 iCal. 1946) ; Gombert v. Sew York C. R. H .  R.R. Co., 58 
S.E. 382 (K.Y. 1909) ; 12 A.L.R. 2d 294, 297. 

Dempsey v. Scranfon, 107 A. 877 (Pa .  1919), is closely analagous 
to the case a t  bar. Deinpsey suffered personal injuries by reason of 
the unsafe condition of the city streets. He  o ~ ~ n e d  a tea and coffee 
store and employed three clerks. Prior to his injury he drove a wagon 
and peddled tea and coffee. After the accident he employed another a t  
$15 per week to drive the wagon. He  had built his business by personal 
efforts over a period of fourteen years. There was no evidence of the 
amount of capital invested. Khi le  plaintiff could not give the busi- 
ness his personal attention profits decreased $100 to $125 per month. 
The Court said: 

". . . ( T ) h e  inlcome or profits an injured person derives from 
a business personally conducted with lititle or no capital and 
depending entirely or substantially upon his undivided labor and 
skill. whether physical or mental, may be considered as affording 
the true measure of his earning capacity; . . . . The services of a 
man who, like the plaintiff in this case, has, by his personal 
labor, skill, and business ability, built up and managed a busi- 
ness for a period of year., is nlanifestly ~vorth  niore than the mere 
cost of hiring another temporarily to fill his place. The thorough 
knowledge of the business thus acquired, together with the person- 
al acquaintance with the customers, has x value in tlie corn- 
nlercial world readily recognized by any business man. This 
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being so, no valid reason appears why one responsible for an 
injury should be heard to say tha t  damages based upon suclh 
considerations are merely conject,ural." 

See also: Chicago Union Traction Co, v. Bvethauer, 79 N.E. 287 (Ill. 
1906) ; Laycock v. Cnlt;ed Rys. Co. oJ St. Louis, 235 S.TJT. 91 (110. 
1921). 

"Probably, the true rule is that  evidence of loss of profits is ad- 
missible where i t  would have a mrterial bearing on the actual value 
of plaintiff's own services and work in the business and the pecuniary 

value of his lost time, but not as proof of a distinct element of damage 
in and of itself." Seymour v. House, 303 S.W. 2d 1, 4 (Mo. 1957). 

At  the tiine of the trial defendant-appellee was 48 years old. H e  
was formerly a field engineer a t  the S a m 1  Air Station in Kew Jersey. 
H e  moved to Jacksonville, Florida, arid as a sideline went into the  
wholesale phonograph record business. At first his home was his 
place of business and base of operations. Through his connections 
in the Navy he was able to sell record9 to aircraft carriers and otrher 
Naval outlets. H e  gave up all other employment and devoted his 
entire tiine to the records business. He had to travel along the Eas t  
Coast and keep in contact with ships and other outlets. He  had to  be 
a t  the right spot a t  the right time because competition mas keen. H e  
opened a lititle store in Jacksonville and one in Portsmouth, Virginia, 
as bases of operation - places to load and store records and equip- 
ment. H e  opcned a place in Decatur, Georgia (in the metropolitan 
area of Atlanta).  He  employed some lielp, but did all of the buying 
and most of the selling and was in full control of the business. "You 
might say he m-as the sole operator, redly." He  served in all capaci- 
ti:.., t r u c k d l ; ~ ~ ,  jmitor,  sale~snmn nnd pecidler. Because of tile seventy 
of his injuries from the collision, he could not use his legs, could not 
travel, could not attend to the business, and there was a net loss 
in 1962. H e  hired an assistant a t  a cost of $31300, but could not keep 
the business going on a paying basis. His injuries are perinanent in 
nature and before trial he had incurred doctors', medical and hospital 
expenses in the amount of $6,736.83. 

The preceeding paragraph is a summary of defendant's evidence 
with respect to the nature and extent of his business, his activities 
in connection therewitill, and the effect of his injuries thereon. This 
evidence is lacking in some respects, e3pecially as to details. It does 
not indicate how niuch capital was invested, how many persons were 
employed, or whether business conditions and opportunities mere 
substantially the same after the  accident as before. I n  testifying as to 
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the amounf of net profits prior to the accident, i t  seeins tha t  defend- 
a n t  relied on his menlory and estimates rather than business records 
and accounts. Yet i t  seems clear tha t  predominating factors in the 
production of profits were the attention, efforts, skill, connections 
and personal attributes, of defendant, and tha t  the employment of 
capital and the labor of others played a very small part. Defendant 
had originated the business and built it on friendships, personality 
and trust. Defendant did all of the buying; the bulk of the selling 
was a "peddling" job m-hicl~ defendant alone handled. His  stores Fere 
mainly places of storage and bases of operation, rather than trading 
posts. The business v a s  predominantly a personal matter, depending 
for its life on the defendant's presence, services and personality. 
When he was injured and could not attend to the business profits 
ceased. I n  our opinion the evldence of profits was admissible as an 
aid (considered with other evidence) in determining the pecuniary 
value of defendant's loss of time or loss or impairment of earning 
capacity. The fact tha t  defendant did not testify froin business 
records and accounts does not render his tedtiniony too speculative. 
Plaintiff had full and ample opportunity to cross-examine him with 
respect to all phases of the business. Offensend v. Atlantic Refining 
Co., 185 A. 745 (Pa.  1936). 

Defendant alleges "loss of business" on account of the injuries re- 
ceived by him and claims $10.000 as  special damages tiherefor. The 
quotation (bhird paragraph next above) from the opinion in the 
Seynzaur case indicates tha t  loss of profits from a business enter- 
prise may not be the subject of special damages in a personal injury 
action. This proposition is not absolute. I n  personal injury suits loss of 
profits are recoverable as special damages if properly pleaded as such, 
if they arise naturally and proxiinately from the injury, and if they 
are reasonably definite and certain. I n  actions in mhic~li such re- 
coveries are allowed there is usually some special contract or engage- 
ment from whicih the injured party would have realized a relatively 
definite profit but for the injury, or some seasona~ble or separable trans- 
action (as opposed to a long, indefinite, continuous and complicated 
operation) from which claimant mould have realized a profit, reason- 
ably ascertainable and certain, but for the injury. Loss of profits from 
personal injury Fere  recovered as special damages in the following 
cases: Steitz v. Giflord, 19 X.E. 2d 661. 122 A.L.R. 292 (S.Y.  1939) - 
truck farming; Hetler 2). Holtrop, 281 N.W. 434 (I l ich.  1938) - 
fruit stand; Alengi v. Hartford Acci. R. Indenz. Co., 167 8.  130 (La. 
1936) - truck farming; IIollnnder v. Wzlsnn Estate Co.,  7 P.  2d 
177 (Cal. 1932) - rug*, carpets, furniture broker; Howell v. Gulf 
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& Valley Cotton Oil Co., 133 S .  391 (La. 1931) - Contracting busi- 
ness. Of course, future business profits may not be recovered as such, 
they are too remote and uncertain to sustain a judgment for their 
loss. 15 Am. Jur. ,  Damages, s. 157, p. 373; Xitch.ell v. Chmzgo, R. I .  
& P ,  R .  Co., 114 K.W. 622 (Ion-a 1908). 

We have found no tor t  cases in n.liic11 loss of business profits re- 
sulting from personal injury has been allowed as special damages in 
this jurisdiction. This is not to say tha t  no such recovery would be 
allowed if essential elements were present. Recovery of lost business 
profits has been allowed in property damage cases. Tmcking Co. v. 
Payne, 233 N.C. 637, 65 S.E. 2d 132; Steffun v. Mezselman, 223 K.C. 
154, 23 S.E. 2d 626; Binder v. Acceptance Carp., 222 N.C. 512, 23 S.E. 
2d 894; Lumber Co. v. Power Co., 206 N.C. 515, 174 S.E. 427; Johnson 
v. Railroad Co., 140 N.C. 574, 53 S.E. 362. 

I n  the  instant case recovery for "loss of business" as special dam- 
ages is not permissible, and evidence of lost profits is not admissible 
on such theory of special damages.  special damages are not properly 
pleaded. Binder v. Acceptance Corp., supra. Besides, the evidence of 
loss of profits does not reach tha t  degree of certainty required ats a 
foundation for special damages. Johnson v. Railroad Cot., supria. 
Even so, plaintiff has not shown prejudicial error entitling him to a 
new trial. No issue of special damage3 for loss of profits was sub- 
mitted to the jury. Considering the verdict in the light of the evidence 
of medical and hospital expenses, serious and permanent personal 
injury, and loss of time and earning ponrer, i t  does not reasonably ap- 
pear tha t  the jury awarded special damages. The challenged evidence 
is competent and admissible as an aid in determining damages for loss 
of time or iinpnirnlent of earning capacity. "Where evidence compe- 
tent for a restricted purpose is admitted generally, an exception will 
not be sustained in the absence of a request tha t  i t s  admission be 
restricted." 4 Strong: X. C. Index, Trial, s. 15, p. 302. 

All assignments of error have been carefully considered. None are 
sustained. 

No error. 
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LOUIS S. PRESTZAS v. HELEN J. PRENTZAS, ADVIKISTRATRIX OF JOHN 
K. PRESTZAS. DECEASED, H E L E S  J. PRERTTZAS, NCHOLAS J. PAT- 
TERSOS a m  GUS J. PATTERSON. 

(Filed 19 July 1963.) 

1. Limitation of Actions § 8; Partnership § 9- 
The right of action b r  one partner to compel a n  accounting by the other 

does not arise and the statute of limitations does not begin to run until 
the de~uanding partner has notice of the other partner's termination of 
tlie partnershi11 and refusal to account, and evidence disclosing that de- 
mands for an accounting were met with requests for time in which to 
prepare an account and that  the demanding partner had no notice that 
tlie other partner would not account until less than the crucial three 
year period had expired warrants a peremptory instruction to answer 
the issue of the bar of the statute in the negative. 

2. Limitation of Actions 5 9- 
Where a claim is not barred a t  the time of the debtor's death, the 

death suspends the running of the statute until the qualification of a n  
administrator, and the creditor has one year from the date of the ap- 
pointment of the administrator within whirh to bring suit. G.S. 1-22. 

3. Accord and Satisfaction 9 1- 
Ordinarily when a n  offer of money or property in  full discharge of a n  

obligation is accepted and retained, such acceptance and retention is a 
coml)lete divlmrge of the claim, eren though the sum or value of the 
property received is less than the amount owing. G.S. 1-640. 

4. Same- Person entitled t o  hold title a s  trustee may accept tit le as 
tiwstee without bin&ing himself t o  settlement i n  individual capacity. 

TT'here a partnershi11 in real e3tate held for rentals has title to land 
pmcl.a~etl 1~1th  partnership funds put in the name of the wife of one of 
tlie 11.utliers and, after denlnnd of the other partner for an accounting, 
one of the pieces of real estate is conveyed to him with ~ e r b a l  statement 
that it  xras in complete settlement, the retention of the deed and the col- 
lection of rentals mould constitute a settlement regardless of the intent 
of tlie grantee partner if he accepted the deed as  conveying the property 
to him in his individual capacity and collected the rentals on the basis of 
individual ownership, but would not constitute a settlement if he merely 
retained title for the partnership, offering to account for the rents and 
profits in the settlement of the partnership affairs. 

APPEAL by defendants from Armstrong, J., September 10, 1962 Civil 
Term of GUILFORD (Greensboro Division). 

This is an action to declare a trust  and for an accounting of part- 
nership assets. The con~plaint alleges these facts: Plaintiff (Louis) 
and his brother, John X. Prentzas, ( John) ,  who died 12 October 1952, 
formed a partnership about 1938 for the purchase of real estate in 
Greensboro to be held as rental properties; pursuant to the partner- 
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ship agreement three tracts were purchased, one in 1938, the other 
two in 1939; the total purchase price of the three tracts was $23,000; 
Louis contributed $11,500, John, $5,000; the remaining $8,500 was 
paid froin rents collected from the properties; John managed the 
partnership; he took title to  the three parcels in the name of his wife, 
defendant Helen J .  Prentzas (Helen) ; from time t o  time plaintiff 
called for an accounting of partnership assets and liabilities; he was 
assured tha t  full and proper accounting ~vould be made; on 30 March 
1950 John and Helen executed, ncltnowledged, and had recorded in 
Guilford County a deed conveying to plaintiff one of the pieces pur- 
chased with partnership assets; after the recorded deed had been de- 
l i ~ e r e d  to plaintiff, he was told by John the property described in 
the deed was settlement in full of Louis's claim to partnership assets; 
plaintiff refused to recognize the convcyance as a settlement, but did 
not reconvey; on 6 October 1930 John and Helen, for the purpose of 
defrauding plaintiff, conveyed one of the three pieces of the partner- 
ship property to Kicholas J. Patterson and Gus J. Patterson, sons of 
John and I-Ielen; Helen qualified as administratrix of the es~tate of 
John in the Superior Court of Guilford County on 12 Koveinber 1952. 

Defendants denied there had been a partnership between plaintiff 
and John. As additional defenses they allege (1) the cause of action 
was barred by the three-year statute of limitations, (2) bhe deed of 
30 March 1950, followed by plaintiff'.; collection of rents from t h a t  
property, constituted an accord and satisfaction, and ( 3 )  plaintiff had 
delayed so long in asserting his claim tha t  a court of equity would 
not permit him to recover. 

There was a motion for reference. Judge Armstrong held a pretrial 
conference. H e  concluded from his examination of the pleadings and 
statements then made tha t  issues should be submitted to a jury with 
respect to the asserted bar of the statute of limitations and the plea of 
accord and satisfaction, but there was nothing to warrant the sub- 
mission of an issue as to the plea of laches. Issues with respect to  
the statute of limitations and the plea of accord and satisfaction were 
submitted to a jury. It answered each issue in the  negative. Jud,ment 
was entered that  plaintiff's claim was not defeated by any of the 
three special pleas. The cause was referred for a determination of the  
other issues arising on the pleadings. 

Andrew Joprqer, Jr., and Adams, KEeemieier, Hagan amd Hannah b y  
Charles T. Hagan, Jr . .  for plaintiff appellee. 

Smith, Moore, Smith Schell R. Hunter b y  David M. Clark fo r  de- 
fendant, appellants. 
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RODMAN, J. The court instructed the jury if i t  found the facts to 
be as all the evidence tended to show, i t  should answer the first 
issue (statute of limitations) in the negative. Defendants assign this 
peremptory instruction as error. The partnership existing between 
Louis and John created a fiduciary relationship imposing on John, the 
managing partner, the dluty upon request of Louis, to render a full 
and accurate account of partnership affairs. Casey v. Grantham, 239 
N.C. 121, 79 S.E. 2d 735. The three-year statute of limitations was 
applicable to plaintiff's claim against John or his estate, G.S. 1-52, 
but the statute did not begin to run until Louis had notice of John's 
termination of the partnership relationship and his refusal to ac- 
count. Solon Lodge v. Ionic Lodge, 257 N.C. 310, 101 S.E. 2d 8 ;  
Teachey v. GurLay, 214 N.C. 288, 199 S.E. 83; Greenleaf v. Land C'o., 
146 N.C. 505; Robertson v. Dunn, 87 N.C. 191. 

The evidence is bhat Louis made requests for an accounting and 
even threatened to bring suit to compel an accounting. These re- 
quests and threats were not rejected but were met with requests for 
time in which to prepare the account. S o t  until 30 March 1950 did 
Louis know tha t  John would not perform his duty and render a state- 
ment showing the status of the partnership. John died within three 
years of the date Louis learned tha t  John would not account. John's 
death suspended the running of the statute until the qualification of 
an administratrix and gave him one year from tha t  date in which to 
bring his suit. G.S. 1-22. Helen qualified as administratrix 12 KO- 
vember 19.52. This action was begun 10 Sovember 1953. The cause of 
action, if the jury accepted the evidence as true, did not arise until 
30 March 1930. If tha t  is the date on which the cause of action ac- 
crued, i t  follom as a matter of lam tha t  the action is not barred. TJ7e 
find no error in the instruction given the jury on the first issue. 

We find nothing in the record which mould support an affirmative 
ansn-er to defendants' plea of laches. It fo1lon.s tha t  the court proper- 
ly refused to submit that  question to  the jury. 

Defendants' plea of aocord and satisfaction "is recognized as a 
method of discharging a contract, or settling a cause of action arising 
either from a contract or a tort ,  by substituting for such contract or 
cause of action an agreement for the satisfaction thereof, and an 
execution of such substitute agreement." Walker v. Burt, 182 N.C. 
325, 109 S.E. 43; Products Corp. v. Chestn~ctt, 232 Y.C. 269, 113 S.E. 
2d 587: Bizcell v. Bixxell, 247 N.C. 390. 101 S.E. 2d 668; Allgood v. 
Trust CO., 242 S . C .  506, 88 S.E. 2d 83.5, 1 Am. Jur.  2d 301. 

The word "agreement" implies the parties are of one mind-all 
have a common understanding of the rights and obligations of the 
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others-there has been a meeting of the minds. Richardson v. Storage 
C'o., 223 N.C. 344, 26 S.E. 2d 897; Sprinkle v. Ponder, 233 K.C. 312, 
64 S.E. 2d 171; Allgood v. Trust Ca., supra; McCraw v. LLewelLyn, 
256 K.C. 213, 123 S.E. 2d 57;. Agreements are reached by an offer 
by one party and an  acceptance by the other. This is true even 
though the legal effect of the acceptmce may not be understood. 
IVn'ght v .  dlcillullnn, 249 9 . C .  591, 107 S.E. 2d 98; XcGzll v. 
Freight, 245 N.C. 469, 96 S.E. 2d 438; Greene v. Spivey,  236 X.C. 435, 
73 S.E. 2d 488. 

Ordinarily when a creditor calls on liis debtor or a beneficiary calls 
on liis trustee for an accounting and settlement and the demand is 
met with an offer of money or property in full discharge of debtor's or 
trustee's obligation, an acceptance and retention of the thing tendered 
constitutes a coniplete discharge even though the sum or property re- 
ceived is less than the aniount actually owing. G.S. 1-540; Casualty 
Co. v. Teer Co., 230 X.C. 547, 109 S.E. 2d 171; Xoore v. Greisme, 237 
N.C. 614, 73 S.E. 2d 649; BuraEt  v. Powell, 215 N.C. 628, 2 S.E. 2d 
684; DeLoache v. DeLoache, 189 N.C. 394, 127 S.E. 419; 1 C.J.S. 487. 

Here plaintiff alleges the deed of 30 March 1950 to him from John 
and Helen mas tendered "in full of plaintiff's share of all property 
then belonging to their partnership account." Plaintiff alleged both 
the conditional offer and his refusal to accept the offer as made. 

Defendants' allegation tha t  the offer was aocepted presents the  
sole controverted phase of their plea of accord and satisfaction. To  
support their assertion of acceptance they contend: Plaintiff has re- 
tained the deed and has not offered to reconvey; shortly after re- 
ceipt of the deed he notified the  tenants he was the owner of tihe 
property and would collect the rents; he stipulated a t  the trial tha t  he 
had collected the rents since March 1950 and had sold the property 
to  Redevelopment Commission of Greensboro. 

Plaintiff, in support of his denial of acceptance, contends: When the 
reoorded deed was delivered to him and he was then told by John 
tha t  i t  was in full of his claim to partnership assets he stated tha t  he 
would not so accept i t  but would insist on an  accounting of all 
partnership assets; as partners he and John mere co-owners with 
equal rights, G.S. 59-55, but Helen was a mere trustee of a resulting 
trust since the purchase money was provided by the partnership; 
Helen provided none; he was under no obligation to revest legal title 
in a mere trustee with the risk incident to such conveyance; he 
did continue to  inslst on an accounting; lie employed counsel, who on 
his behalf demanded a settlement; when this n7as not made he insti- 
tuted an action in the Superior Court of Guilford in August 1950 
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against John and Helen "to compel defendants to  account for partner- 
ship funds for a division of partnership assets"; the conveyance t o  
Redevelop~nent Corporation was under threat of condemnation; the 
other two pieces of partnersli~p prolperty have likewise been taken 
by Redevelopment Corporation; he collected the rents for the part- 
nership and is prepared to  account for his handling of the property 
when tlie acoount is taken. 

If plaintiff held title to the property and collectecl the rents tliere- 
from as  an incident of his ownership he would be bound by the con- 
dition verbally stated by John  hen hc delivered tlie deed of 30 
March 1950. (The deed is not  copied in the reoord. We do not under- 
stand i t  contains any statement tha t  i t  was made in settlement of 
plaintiff's claim.) On the other hand, if plaintiff received the deed and 
retained legal title for the partnership, he would not be bound by 
John's verbal statement. 

Defendants assign as error this portion of the court's charge: ('If 
you should find from the evidence in this case that  the plaintiff, Louis 
Prentzns, accepted this deed and even collected the rent and profit 
tlicrefrom thereafter and until the present time, but lie did not intend 
to accept i t  in full settlement or in sstisfaction and ac~cord of his 
alleged partnership affairs, then, of course, you mould answer the 
ihsue, 'No'." 

The assignment is well taken. The question for decision \Tas not 
n-hether plaintiff intended to  accept the conveyance in settlement of 
his claim hut ~ h e t l i e r  he took and retained title to  the property for 
his o \m benefit or for the benefit of tlie partnership. We think the 
jury might T T . C ~ ~  have understood the court to say tha t  the acceptance 
of title and collection of the rents as plaintiff's individual property 
would not bind him if he intended not to be bound. 

There must he a 
Yew trial. 
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NORTH CAROLIXA SATIOSAL BANK, GUARDIAN OF CLABROS ANN BAR. 
BEE, ROSALD JIILLS BARBEE A N D  CAROLYN LOUISE BARBEE, 
J I ~ s o n s ,  V. ASR'IE JIILLS BARBEE, EXECUTRIX OF THE ESTATE OF C. J. 
BARBEE, DECEA~ED,  ARD -4SNIE JIILLS BARBEE, INDIVIDUALLY. 

(Filed 10 July 1963.) 

I. Wills § 63- 
The mere fact of the qualification of the a s  esecutris under the 

TI-ill does not constitute an election when the widow is not under the 
necessity of making an election. 

2. Same- 
Where testator derises property held by the entireties to his children 

under the mistaken belief that he was the sole owner of the property, 
and devises and bequeaths other property to his widow, his widow is 
not put to her election. 

3. Appeal and Error 60- 
h prorision of a judgment from wliirh no appeal is taken becomes the 

law of the case. 

APPEAL by plaintiff from C ' l a ~ k  (Henmn R.), J., December 1962 
Assigned Civil Term of WAKE. 

Action by the guardian ,of minor children of a decedent to deter- 
n i n e  whether the defendant, his widow, has elected to  take under the 
will of her husband. The  parties waived a jury trial and the judge 
heard the case upon the following facts which were either admitted or 
stipulated: 

C. J. Barbee died in l17ake County on November 24, 1960 leaving 
a holograpliic mill dated February 18, 1960 which has been duly pro- 
bated. His heirs a t  lam, the sole beneficiaries under the will, are his 
wid~ow, the defendant Annie Mills Barbee who was named executrix 
of tlie will, and their three minor children, Clabron h n ,  Ronald 
RIills, and Carolyn Louise. He  appointed plaintiff as guardian of 
liis minor children. 

I n  articles 1, 2,  and 3 of his will, C. J. Barbee devised to each of his 
three children certain real estate in Wake County. I n  addition, to  
Clabron -Inn he devised a lot in Durham; to Ronald Mills, n lot in 
Raleigh; to Carolyn Louise, a lot in TTilmington. Artic!e 4 of liis will 
provides: "To Ximie Jlills Barbee, my beloved wife, the rei!iainder of 
my real estate and all of my personal property so long as she may 
live, and then to tlie three above mentioned children if living, if not 
to tlie surviving ones in either instance the division is to be on an 
equal basis." It also directed his wife to discharge any unpaid 
1nort)gages on the lands devised to  the children out of the proceeds 
of his insurance or some of his personal property. 
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F~l l~owing  the death of her husband the defendant offered his will 
for probate and qualified as executrix. She is now administering the 
estate. The Durham lot, devised to Clabron Ann, has a value of 
$34,365.00; the Raleigh lot, devised to Ronald Mills, $35.000.00; and 
the IYilmington lot, devised to Carolyn Louise, $30,000.00. These 
three lots were owned by C. J. Barbee and his wife as tenants by the 
entireties. The total value of the real estate owned by them as 
tenants by the entireties a t  the time of his death was $188,863.00. In- 
dividually, he owned real estate wort<h $139,300.00. The value of his 
personal property, including cash, notes, inwrance payable to the 
estate, and all other items mas $24,194.00. The indebtedness against 
the estate, as of the date of death, was 573,603.94. 

The value of the widow's life estate in the realty, computed on 
the b a i s  of her age a t  decedent's death, is $84,106.83; in the personal- 
ty ,  $14.637.38, making a total of $98,744.23. 

On February 28, 1961, defendant filed a complete inventory of all 
property of the decedent in which she listed the property held by the 
entireties separately. She has maintained separate accounts for funds 
der~ved from that  property. At the time of the trial below all of the 
cash assets of the estate and all income from the properties of the 
estate had been used to pay debts. She has used no estate assets mhat- 
ever for her own purposes. 

On November 24, 1961, defendant filed with the Clerk of the Su- 
perior Court a "Declaration of Intent" in which she recited that  "be- 
ing acutely aware that  her husband, C. J.  Barbee, attempted to de- 
vise property which he mistakingly supposed himself to have the 
riglit to dispose of, (she) sought legal counsel as to the proper course 
of procedure; and tha t  she was advised by counsel tha t  due to the 
value of the property passing to her on the death of her husband, 
G.S. 30-1, Section (b)  prevented her from dissenting to  the will." 

The stated purpose of the declaration was to record her intention 
and desire to assert her title in fee to all real property she and C. J. 
Barbee o m e d  by the entireties a t  the time of his death, and to as- 
sert her right to the proceeds of all life insurance paid to her as t h e  
decignated beneficiary in the policies. 

In M a y  1962 the plaintiff, as guardian of the minor children, insti- 
tuted this action. PIaintiff aIleged tha t  by qualifying and acting as 
executrix under the mill of Barbee, defendant had elected to take 
under the will; tchat consequently she owns a life estate in all the 
personal property of her deceased husband and a life estate in the real 
property owned by him individually. The prayer of the complaint is 
that the minors be declared the owners in fee of all property devised 
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to them by the will, including property owned by testator and de- 
fendant by the entireties. The defendant, relying upon her "Decla- 
ration of Intent," filed answer in which she denied tha t  she had 
forfeited her rights in the property owned by the entireties. She 
prayed tha t  she be declared the owner in fee of all real property 
n-hicli she and Barbee owned as  tenznts by the entireties a t  the 
time of his death as well as the owner of a life estate in his personal 
property and all the realty owned by him individually; and tha t  
she be declared to be the owner of the proceeds from the life insurance 
policies in ~ ~ h i c h  she was named sole beneficiary. 

The trial judge found t h a t  defendant had asserted her ownership to 
all the lands which were owned by her and her husband by the 
entireties a t  the time of his death, three tracts of ~ ~ h i c h ,  "in apparent 
ignorance of the fact tha t  said lands were owned by the entireties, 
(he) attempted to devise to his children, the plaintiffs herein." The 
judge concluded as a matter of law that ,  although defendant had 
qualified and is acting as executrix of her husband's will, she had 
accepted no benefits under i t  and is not estopped from asserting her 
ownership of all the lands which she owned with testator as tenants 
by the entireties. H e  held, however, tha t  having elected to take 
independently of the will and contrary to the same, the defendant 
cannot also take under the will as devisee. He  decreed tha t  she is 
entitled to take no property a s  a devisee or beneficiary under the 
will of C. J .  Barbee. The defendant did not except to this judgment. 
The plaintiffs excepted to the signing of the judgment and appealed. 

R o b e r t  L. McAVillan, Jr., f o r  plaint i f l  appe l lan t .  
Char les  O'H. G r i m e s  a n d  M .  Al ice  H u n t  for d e f e n d a n t  appel lee .  

S H ~ R P ,  J.  111 the vast majority of jurisdictions the  rule is tha t  
merely qualifying as executor or admi~listrator c.t.a. is not sufficient 
standing alone, to constitute an election to take under the will but is 
a factor tending to  establish such an election m-hich must be consider- 
ed in conjunction with all the other circumstances. 57 Am. Jur. ,  Wills, 
$1539; ,4nno. -- V7ills - Election by Beneficiary, 166 X.L.R. 316, 
320. 

The early cases in Korth Carolina held tha t  if a wife qualified as 
executrix or adininistratris, c.t.a. of her husba,nd's will, the )act of 
qualifying and undertaking upon oath to carry out the provisions of 
the will was an irrevocable election to abide by it. M e n d e n h a l l  v. 
M e n d e n h a l l ,  53 N.C. 287;  Hoggard  v. Jordan ,  140 N.C. 610, 53 S.E. 
220. This same rule applied to any other beneficiary who qualified 
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as  executor or administrator c.t.a. Allen v. Allen, 121 N.C. 328, 28 
S.E. 513; Treadaway v. Payne, 127 N.C. 436, 37 S.E. 460. An error in 
the legal consequences of a widow's decision was immaterial where 
there had been no imposition upon her. Syme v. Badger, 92 N.C. 706. 
However, where she was misinformed by those interested in the 
estate and had taken nothing under the will, she was allowed to dis- 
sent within the t h e  provlded in spite of havlng qualified as executrix. 
I n  Re Shz~ford's Wzl l ,  164 N.C. 130, 80 S.E. 420. Even where she her- 
self owned the realty, and was entitled under the law to the personal 
property, given her by the will of her husband, her qualification as 
administjratrix c.t.a. wa~s held to estop her executor from afterwards 
claiming the property. Tn'pp v. Sobles, 136 N.C. 99, 48 S.E. 675. 

I n  recent years Korth Carolina has modified the strict rule of the 
earlier cases and mere qualification as executor will not now consti- 
tute an election unless the executor was under the necessity of making 
an election. 

I n  Elmore v. Byrd ,  180 X.C. 120, 104 8.E. 162, a husband devised to 
his wife all his personal property and "the lands of which he was 
seized" for life witrh remainder to his children and grandchildren. TV 
was appointed executrix and qualified. H owned a one hundred and 
fifty acre tract of land. TY owned a one hundred and twenty-five acre 
tract which she conveyed to H four months prior to his death by a 
deed void because her private examination was not taken. The de- 
fendants contended that by qualifying as executrix, she had forfeited 
her right to claim the one hundred and twenty-five acres. The Court 
rejected this contention. A4ssuining, it said, that  her qualification as 
executrix would be sufficient as an election, no election was required. 
H had erroneously believed the title to the one hundred and twenty- 
five acres had passed to him; i t  had not. He  was not seized of the 
land and therefore his intention to devise i t  did not appear from tlhe 
will. The Court also said, quoting from Ponieroy on Equity, 3d Ed., 
T'ol. 1, 3 475 a t  p. 792: 

'( 'The doctrine of election is not applicable to cases where the 
testator, erroneously thinking certain property is his o m ,  gives 
i t  t o  a donee to  ~vliom in fact  it belongs, and also gives him other 
property which is really the testator's own, for in such cases the 
testator intends tha t  the devisee shall have both, though he is 
mistaken as  to his own title to one.' " (Byrd v. Patterson, 229 
S .C.  136, 48 S.E. 2d 45, i? such a situation.) 

I n  Benton v. Alezander, 221 N.C. 800, 32 S.E. 2d 584, 156 A.L.R. 
814, a huslband devised to his wife all his real and personal property 
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for life with remainder to A, and appointed W his executrix. H owned 
no interest in any lands, except as a tenant by the entireties wit11 ITT. 
His personalty mas insufficient to pay his debts and ITT  spent sub- 
stantial sums of her own discharging them. I n  a contest between W 
and k over the lands, A contended that W had elected to take under 
the will when she qualified as  esecutr~x and tha t  A owned the fee. 
Speaking for t'lie Court, Justice Seawell reviewed tthe previous cases 
on the question and said: "While decided differently in many juris- 
dictions, i t  is settled law in this State that ,  nothing else appearing, 
a beneficiav under a will, who is under the necessity of making an 
election, has exercised t h a t  privilege by offering the will as executor 
and procuring its probate." 

The question presented in the instant case, as i t  was in Benton 
v .  Alexander, supra, is whether the widow was put  to her election 
under tlhe terms of her husband's will. 

The  doctrine of election has been stated and restated niany times 
by this Court and, in the  restating, i t  has been ten~pered somewhat. 
Melchor v .  Burger, 21 N.C. 634; Isler v. Isler, 88 S . C .  581; Tripp v.  
Nobles, supya; Hoggard v.  Jordan, supra. The following statement of 
the doctrine in Lovett v .  Stone, 239 N.C. 206, 79 S.E. 2d 479, has 
the full sanction of our decisions today: 

"Election is the obligation imposed upon a party to choose be- 
tween two inconsistent or alternative rights or claims in cases 
whme there is a clear intention of the person from whom he de- 
rives one that he should not enjoy both, the principle being tha t  
one shall not t ake  any beneficial interest under a will, and a t  bhe 
same time set up any right or claim of his own, even if legal 
and well founded, which would defeat or in any way prevent the 
full effect and operation of every par t  of the will." (Italics ours) 

See also Sandlin v .  Weaver, 240 N.C. 703, 83 S.E. 2d 806; T a y l o ~  v. 
Taylm-, 243 N.C. 726, 92 S.E. 2d 136. 

The cases have always held tha t  there was a presumption tha t  a 
testator meant only to dispose of what was his own and tha t  all 
doubts would be resolved "so that  the true owner, even though he 
should derive other benefits under the will, will not be driven to make 
an election." However, if the will discloses a manifest purpose to re- 
quire an election, then i t  is immaterial vliether he should recognize 
it as belo~nging to another, or whether he should believe t~ha t  he  had 
the title and right to dispose of it. Isler v .  Isler, supra; Horton v. Lee, 
99 S.C. 227, 5 S.E. 404; Elmol1e v .  Byrtl, supra. This is the law today. 
Lovett v .  Stone, supra; Tnlst CO. v .  Bwrus, 230 N.C. 592, 55 S.E. 2d 
183. 
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In  Benton v. Alexander, supra, as here, the debts of the estate 
largely exceeded the personal property and a t  no time did \V accept 
any personalty by reason of the bequest. I n  holding tha t  W mas not 
put  to  an election, the Court said: 

"To raise the legal necessity of election, the intent of hhe 
donor must clearly appear from the will under recognized rules 
of construction. . . . 

"In the case a t  bar there is no express declaration tha t  the one 
gift should be taken in lieu of the other, a s  we often find in wllls 
intended to put  the wife to her election with regard to  conmon 
law or statutory rights in the property of her husband. . . The 
intention to put  the donee to an election cannot be imputed t o  a 
testator who, as one of the supposedly alternate gifts, attempts 
to devise property vc-hich he mistakingly believes to be his own, 
and so describes it, whereas, in reality, i t  is the property of 
another." 

This Court has consistently followed the rule laid down by Justice 
Seawell in B e n t m  v. Alexander, supra. I n  Lamb v. Lamb, 226 N.C. 
662, 40 S.E. 2d 29, the Court said: " ( I ) f ,  upon a fair and reasonable 
construction of the will, the testator, in a purported disposal of the 
beneficiary's property, has mistaken i t  to be his own, the law will 
not imply the necessity of election." 

I n  Honeycutt v. Bank, 242 N.C. 734, 89 S.E. 2d 598, Bobbitt, J., 
speaking for the Court said: "Ordinarily, m-here the testator at-  
tempts to devise specific pr'operty, not owned by him, to a person 
other than the true owner, and provides other benefits for the owner 
of such specific property, such beneficiary is put to his election. (Ci- 
tations omitted) Even so, if i t  appears tha t  the testator erroneously 
considered the specific property so devised to be his own, no election is 
required. Byrd v. Patterson, supm; Benton v. Alexander, 224 N.C. 
800, 32 S.E. 2d 584; Elmore v. Byrd, 180 K.C. 120, 101 S.E. 162." 
See also TBalston v. College, 238 S . C .  130, 128 S.E. 2d 134. 

For a discussion of these Korth Carolina cases see Anno.: lTTill - 
Election - Intention, 60 A.L.R. 2d 736, 746. 

In  the instant case Mrs. Rarbee has accepted no benefits under the 
will of her husband - only the burden of administration which, no 
doubt, she assumed to save costs and to keep in the family t,he com- 
missions which will be considerable in the administration of an estate 
so largely indebted. The judge has found as a fact, to which no ex- 
ception was taken, tha t  her husband devised to others the specific 
property to ~ h i c h  she was entitled as survivor "in apparent ignorance 
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of the fact tha t  said lands were owned by the entireties." As the lam 
required him to do, the judge gave her the benefit of the presumption 
of fact tha t  a testator intends to devise only his own property. The 
facts found support the conclusion of lav.  Ruder v. Coach Co., 225 
N.C. 537, 35 S.E. 2d 609. 

Under the authority of Benton v. Alexander and the subsequent 
cases cited above, me hold tha t  Mrs. Barbee's qualification as  exe- 
cutrix, under the circun~stances here disclosed, did not amount to an  
election. The trial  judge has ruled tha t  she is entitled to take no 
property as devisee or beneficiary under the will. She did not appeal 
from this ruling. It is, therefore, the law in this case. 

The judgment of the court below is 
Affirmed. 

IIITTLE S. CONGER v. THE TRAVELERS ITTSURBNCE COJlPhNY AXD 
COLONIAL STORES. IKCORPORATED. 

(Filed 19 July 1963.) 

1. Pleadings 55 3, 1 8 ;  Part ies  5 3- 
The provision of G.S. 1-69 permitting :I plaintiff, uncertain as  to which 
of two defendants is liable, to sue both of them in the alternative will 
not be construed to anthorize the joinder of unrelated and distinct cause8 
of action against separate defendants, G.S. 1-123, but when the allegations 
of the complaint tell a conneoted story and plaintiff does no~t assert any 
inconsistent positions therein, and the action affects both defendants in 
that if the one is liable the other is not, the statute applies and demurrer 
for misjoinder should be overruled. 

2. Same; Insurance 85 8 ,  16- 
Plaintiff alleged that  she was the beneficiary under a certificate of group 

insurance, that insured's portion of the premium was regularly deducted 
from his wages by defendant employer, and that insured died less than 
31 days after the last deduction of the premium from his wages. Plain- 
tiff sought to recover against insurer on the policy if the policy were in 
force, and against the employer if the policy were not in force, for  breach 
of contract by the employer t o  keep the policy in force by the payment of 
premiums. Held: Demurrer of the respective defendants for misjoinder 
of parties and causes of action should have been overruled. 

APPEAL by plaintiff from Paul, J., September 1962 Term of WAYNE. 
The plaintiff brought this action against The Travelers Insurance 

Company and the Colonial Stores, Inc. alleging two alternative causes 
of action. 
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The first cause is stated against Insurance Company as follows: 

E. H. Conger, deceased, was employed by Stores. Insurance Com- 
pany issued to Stores a group insurance policy on the lives of its 
employees. Certificate KO. F-1054 was issued to Conger under the 
master policy on September 1, 1958. I t  insured his life in the  sum of 
$8,000.00 and named plaintiff a s  his beneficiary. Conger died on 
M a y  22, 1961 while the policy \\-as in full force and effect, Notice of 
death and claim was given to  Insurance Company but payment was 
refused. Plaintiff is entitled to recover the sun1 of $8,000.00 froin In- 
surance Company. 

The second cause of action is stated against Stores in the alternative 
as follom: 

If i t  be found on the trial tha t  Insurance Company is not liable 
to the  plaintiff under the policy then Stores is liable because, under 
the t e r n s  of the employment contract between Stores and Conger, 
Stores agreed to pay part  of the premium on the aforesaid life in- 
surance policy and Conger agreed to pay $1.90 per week as his share 
of the premium. Stores deducted this sum from his salary up to and 
including his final week of employment which ended April 24, 1961. 
He  died within thirty-one days thereafter. Under the  t e r m  of the 
policy his beneficiary was entitled to the face amount of the certifi- 
cate. If Stores did not remit the premium due Insurance Company, 
his pa r t  of ~ ~ h i c h  i t  deducted from Conger's salary each week, or if 
any ohher breach of contract by Stores relieved Insurance Company 
from liability to the plaintiff, then Stores is liable to the plaintiff 
for $8,000.00 

Each defendant demurred to the complaint on the ground that  (1) 
there is a misjoinder of both causes of action and parties and (2) 
plaintiff is not the real party in interest. The judge sustained the de- 
tnurrer for rnisjoinder and dismissed the action. 

J. TB. H. Roberts by Willis A. T a l t m  for plaintiff appellamt. 
Taylov, Allen & War$en by John H. Kerr, I I I  for defendant appel- 

Lees. 

SHARP, J. I n  considering the ground upon which the demurrer was 
sustained two statutes are applicable. 

G.S. 1-123 provides in par t :  ('The plaintiff may unite in the 
same complaint several causes of action, of legal or equitable 
nature, or both, where they all arise out of - (1) The same 
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transaction, or transaction connected with the same subject of 
action. (2) Contract, express or implied. . . B u t  the causes of 
action so united must all belong to one of these classes, and, . . . 
must affect all the parties t o  the action, and not require dif- 
ferent places of trial, and must be separately stated." G.S. 1-69 
provides: "All persons may be made defendants, jointly, several- 
ly, or in the alternative, who have, or claim, an interest in the 
controversy adverse to  the plaintiff, or who are necessary parties 
t o  a complete determination or seLtlement of the questions in- 
volved. . .If the plaintiff is in doubt as to the persons from whom 
he is entitled to redress, he may join two or more defendants, to  
determine which is liable." 

The last sentence of G S .  1-69, quoted above, became law on M a y  
4, 1931. As pointed out by Professor Henry Brandis (now Dean)  of 
the University of North Carolina Lamr School in a discriminating 
article, "Permissive Joinder of Parties," 25 N.C.L.R. 1, 43, i t  is 
clear tha t  G.S. 1-69 permits the joinder of defendants in the alterna- 
tive where there is but one cause of action. For instance, if A wishes 
to sue B ,  the driver of a motor vehicle, and his employer for B's 
negligence but is uncertain whether C or D was the principal, he may 
join them both as defendants in the alternative. Cain v. Corbett, 235 
N.C. 33, 69 S.E. 2d 20. 

When the alternative joinder provision of G.S. 1-69 was adopted in 
1931 i t  made no mention of G.S. 1-123 which is $126 of the 1868 Code 
of Civil Procedure. Therefore uncertainty has arisen whether, in a 
case of alternative joinder such as this, all causes must affect all 
parties. If so, do both causes stated in the complaint affect all parties? 

I n  Grady v. TParre?~, 201 N.C. 693, 161 S.E. 319, the receiver of an 
insolvent bank sued (1) the directors for negligence resulting in in- 
solvency and (2) another bank, m-it1h which the first had merged prior 
to  its insolvency, for breach of contract in its liquidation. There mas 
no allegation of a conspiracy or any corltinued course of dealing be- 
tn7een the two defendants which resulted in loss t o  the plaintiff. Plain- 
tiff's allegations were not in the alternative: he could have proceeded 
independently on both causes stated and might have recovered on 
bot'h. Recovery against one set of directors would not necessarily 
have exonerated the other. G.S. 1-69 clewly did not apply to the 
case. However, the opinion contains this statement: 

"C. S., 456, as  amended by chapter 344, Public Lams 1931, 
(now G.S. 1-69), applies only when the plaintiff is in doubt as to 
the persons from whon1 he is entitled to redress on his cause of 
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action; in tha t  case he may join two or more persons as defend- 
ants to determine which is liable. The statute manifestly does 
not authorize a inisjoinder of causes of action and of parties. 
Such was not its purpose. 9 complaint is dernurrable now as 
before the amendment of C. S., 436, for a misjoinder of parties, 
and of causes of action. C. S. 311 (4) and ( 5 )  ." 

The implication i11 this case is tha t  G.S. 1-69 would apply only 
i here one cause of action is stated. 

I n  Peitzman v. Zebzdon, 219 N.C. 473, 14 S.E. 2d 416, the Court 
specifically permitted the use of the alternative joinder feature of 
G.S. 1-69 where two causes were involved. Plaintiff sued the town for 
value of services rendered under a written contract to clean, paint, 
and test a water tank. The town answered, alleging tha t  the mayor 
and clerk who made the contract on behalf of the town lacked 
authority. Plaintiff then made these two individuals parties defendant 
and amended to allege tha t  if the town were not liable on the con- 
tract they were liable for wrongfully making the contract and in- 
ducing plaintiff to enter into an unauthorized contract. The Court 
reiterated tha t  an action arising upon contract can be joined with 
one arising in tor t  "where they arise out of the same transaction or 
are connected with the same subject of action." Thus, the Court 
treated this case as involving two causes of action thereby negating the 
inference in Grady v. TTTarren, supra, t h a t  G.S. 1-69 applies when only 
one cause is alleged. The opinion states: 

"The cause of action in the case a t  bar is in the alternative 
against the municipal defendant and the individual defendants 
and arises out of a series of transactions forming one dealing and 
all tend to one end and the whole is told in one connected story. 
There are no alternative facts alleged, the only alternative in- 
volved under the allegations is as to which of the defendants are  
liable. The plaintiff is in doubt as to the persons from whom he 
is entitled to redress, and may, therefore, under the statute, join 
the defendants to determine n-hich is liable. C. S. 456. (G.S. 1-69). 
See also title Parties, 47 C.J., pp. 74 and 75, paragraphs 153 and 
154." 

It is noted tha t  while the Court pointed out tha t  no alternative 
facts were alleged in Peitzman, i t  did not say G.S. 1-69 had no appli- 
cation when they were. 

I n  the view we take of this case i t  is not necessary to quarrel 
with the statement in Grady v. Warren, supra, t h a t  a complaint is 
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still demurrable for an improper joinder of causes and parties. Cer- 
tainly when i t  enacted the law which is now G.S. 1-69, the legis- 
lature did not contemplate inultifariousness or the determination of 
two separate, distinct, and unconnected causes of action between 
plaintiff and two or more defendants in one law suit. Insurance Co. 
v. Waters,  235 X.C. 353, 122 S.E. 2d 337. However, this Court has 
said, "G.S. 1-123 mill be liberally construed to effectuate its purpose 
for the judicial determination of actions wiOh reasonable promptness 
and a minimum of cost to the litigants." Mzlling Co. v. Tl7aLlace, 242 
N.C. 686, 89 S.E. 2d 413. 

The common law made no provision for the joinder of defendants in 
the alternative and, in the absence of statutory authority, where 
one or the other of two defendants, but not both, is liable on a claim, 
plaintiff may not join such persons as defendants on the ground bhat 
he has a right to relief against one of them. However, when the 
statute authorizes a doubtful plaintiff to join two or more defendants 
in the alternative in order to ascertain which is liable to him, suclh 
statute is "a device of convenience" and should be construed so au 
to preve~nt n n~ultiplicity of suits. 67 C.J.S., Pastiels, $ 3 7 ( 2 ) .  Hom- 
ever, to do this i t  is not necessary to authorize a joinder in the 
alternative of defendants against whom unrelated distinct causes 
of action are asserted and we would not do so. 

In  construing Rules 3 and 6 under the English Judicature Act which, 
for the first time, permitted a plaintiff "in doubt as to the person from 
whom he is entitled to redress" to join two or more defendants so that  
liability might be "determined as between all parties of the action," 
Mellish, L.J., in Honduras Railway Co. v. Tuclcer, 2 Ex. Div. 301 
(1877) said: 

"The rules ought to be interpreted fairly to carry out the 
intention of the legislature in making them. There can be no 
question that  the intention of the legislature was tha t  it should 
not be necessary for a plaintiff to bring an action first against A., 
and then against B., and to run the risk of the jury taking a con- 
t rary view of the evidence in the two cases, but tha t  he should 
have both defendants before the Court a t  once, and t ry  i t  out 
between them." 

Plaintiff's objective in this action is the recovery of the $8,000.00 
benefit specified in the certificate which Insurance Company issued to 
Conger. She is not blowing hot and cold; she has bu t  one cause of 
action but does not know ~ ~ h i c h  of the  two defendants she should sue. 
If the policy were in force a t  Conger's death, plaintiff is entitled to  
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recover the money from Insurance Company; if i t  were not, she says 
she is entitled to recover i t  from Stores as  damages for its breach of 
contract with Conger to  pay the premiums. 

I n  the present (pleadmg) stage of this case while there is doubt 
as  to which defendant may be llable, there is no possibility of re- 
covery against botll. As polnted out by Dean Brandis in 25 X.C.L.R., 
supra, 43 and 49, till. mutual exclusiveness in a very practical sense 
makes both cases arrect all parties. H e  says: "(1)t s e e m  sound to 
say tha t  in a Pezt:man case situation, all causes do affect all parties 
because recovery on either will bar recovery of the other. The con- 
trolling issue in each case is the same." 

I n  the instant case, upon the facts alleged in the complaint, the 
rights of all parties depend upon whether Stores paid the preiniums to 
Insurance Company. The trial of this action n.111 unfold one connected 
story. It may have one chapter or i t  may have two, but there is no 
logical reason why i t  should taLe two lan. suits to tell it. The whole 
matter can be completely and finally determined, with all parties be- 
fore the Court a t  one time, in one action ~vi thout  embarrassing or 
prejudicing the rights of either defendant. On the trial  plaintiff may 
be unable to sustain either of the causes she has alleged or, the evi- 
dence may require the submission of both causes to  the jury under 
proper instructions. The alternative causes are not separate and 
distinct; they are so interwoven tha t  if one defendant is liable the 
other is not. Of course, neither may be liable. It seems to us that  this 
complaint, though it  contains alternative factual allegations, discloses 
one of the situations for ~ h i c h  G.S. 1-69 u-as passed sixty-three years 
after G.S. 1-123. 

Defendants rely upon S m t h  v. Land Bank, 213 K.C. 343, 196 S.E. 
461, in which plaintiff, who had executed a mortgage to  the Land 
Bank, joined two causes of action. I n  the first cause, plaintiff alleged 
that  defendant Bank foreclosed the mortgage which lacked a sufficient 
power of sale and then bought a t  its on-n sale through its agent, de- 
fendant F ;  t h a t  thereafter F conveyed the land t o  the Bank ~vllich 
then conveyed to defendmt H Corporation ~ h i c h ,  in turn,  conveyed 
different portions of the land to defendants J, D,  and S. Plaintiff al- 
leged t!lat the individuals took ~ v i t h  notice of plaintiff's equities. 'rile 
prayer was t h a t  plaintiff recover the land and have an accounting 
of rents and profits from all parties. I n  the second cause of action, 
plaintiff prayed that  if i t  should be found in the first that  H Company 
or its grantees were innocent purchasers for value then plaintiff should 
recover from the Bank the value of the land less the mortgaged 
indebtedness. Defendants' demurrers for a nlisjoinder of causes and 
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parties m r e  sustained and the action dismissed. The Court said, "In 
the case a t  hand the first cause of action affects all the defendants. The 
second affects only the defendant Land Bank. Hence there is a mis- 
joinder of parties." The Court further said tha t  the two causes were 
inconsistent and plaintiff could not maintain both a t  the same time. 

Although the  1931 amendment t o  G.S. 1-69 was in effect a t  the time 
Smith was decided, i t  is nowhere mentioned either in the briefs or the 
opinion, and the opinion in Peittman does not mention the Smith 
case. 

I n  the Smith case the Land Bank w:~s involved in both causes of 
action but the relief sought in one precluded the relief sought in the 
other. Plaintiff did not seek both. It appears tha t  Smith involved a 
clear alternative joinder of causes and tha t  Peit t~nan (the later case) 
reached a result inconsistent with Smith. Brnndis, 25 K.C.L.R., supra 
48; hIcIntos~h, Korth Carolina Practice lind Procedure (2d ed.) S 653. 
Peitznzan seems to  us to reach the conclusion most likely to expedite 
the prompt administration of justice. 

For the reasons stated we hold tha t  G.S. 1-69 permits the joinder 
of the two alternative causes stated in the complaint. 

Reversed. 

J. J. GRABENI-IOFER. TRADIKG a s  RIVIERA FURSITURE CO., RIVIERA 
BEACH, FLORIDA, PLAINTIFF V. LBHOJL4 GARRETT, DEFEKDAKT. 

(Filed 19 July 1063.) 

Hnsband and Wife 15; Execution § 16- 
h judgment creditor of the husband alone is not entitled, in supple- 

mental proceedings after execution is returned unsatisfied, to the ap- 
pointment of a receiver for lands held by the husband and wife by the 
entireties. 

A P P E ~ L  by plaintiff from Hobgood,  J., November Term 1962 of 
ALANAKCE. 

The hearing below was on plaintiff's motion tha t  a receiver be ap- 
pointed to take possession of certain real property in Alamance 
County, Korth Carolina, owned by defendant and his wife, Ethylene 
Garrett, as tenants by the entirety, and that  the receiver rent said 
property and apply the rentals to the payment of a judgment plain- 
tiff had obtained against defendant. 
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The only evidence mas plaintiff's verified motion and defendant's 
verified answer thereto. 

The court's findings of fact are quoted below. 

"1. Tha t  on or about December 8, 1960, the plaintiff secured 
a Judgment against the defendant in the above entitled action 
in tlie Superior Court of Alamance County, North Carolina, in 
the sum of $1,623.52, plus interest thereon a t  the rate of six 
per cent per annuin from and after October 25,  1958. (Note: Exe- 
cution was issued and returned unsatisfied.) 

"2. That  on or about August 8, 1962, and pursuant to an  
Order of the Clerk of the Superior Court of Xlamance County, 
Kortrli Carolina, the plaintiff examined the defendant relative 
to any property, both real and personal, then owned by said de- 
fendant and which could be subject to execution to satisfy said 
Judgment. Tha t  a t  said hearing i t  mas determined tha t  the de- 
fendant and his wife, Ethylene Garrett, were the  owners in an 
estate by the entireties of 1.9 acres of land located in Patterson 
Township, Alamance County, Xortli Carolina, in the approxi- 
mate value of $13,000, and upon said land was situated the home 
of the defendant and his family. 

"3. That  in 1957 the defendant obtained temporary employ- 
ment in the State of Florida on a construction job, and there- 
after has spent some time in the State of Florida, and some time 
in the State of Korth Carolina, and in the year 1958, the defend- 
a n t  was permanently injured in an  aocident arising out of the 
course and scope of his employment, and thereafter has received 
medical treatment both in the State of Florida and in the State 
of Xorth Carolina. Tha t  the land located in Patterson Township, 
Alainance County, Nort(l1 Carolina, was purchased by the de- 
fendant and his wife in 1947, and thereafter the defendant and 
his wife erected a dwelling house on said property in the year 
1948, and have continuously maintained their residence thereat 
escept for periods of time since 1937 when they stayed in tlle 
State of Florida. 

"4. That  the defendant is a citizen and resident of Alamance 
County, North Carolina, and has eqtablished and maintained a t  
al! times hi~s domicile in tlie State of Korth Carolina, and iil pres- 
ently a citizen and resident and domiciled in tlie State of S o r t h  
Carolina. Tha t  the dnrelling house located on the 1.9 acres of 
land in Patterson To~vnsliip, Xlamance County, North Carolina, 
is o r n e d  jointly by the defendant and his wife in an estate by 
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the entireties, and is used by the defendant and his family as 
their home, and tha t  said property is not subject to execution to  
satisfy any Judgment against the defendant, Lahornla Garrett, 
individually." 

The court, by order dated November 12, 1962, denied plaintiff's 
said motion. Thereupon, plaintiff excepted "to the foregoing ruling of 
the Court" and appealed. I n  "Assignments of Error" dated March 27, 
1963, plaintiff set  forth (1) tha t  the court erred in denying plaintiff's 
said motion, and (2) tha t  the court erred "in finding tha t  the de- 
fendant u-as a resident of the State of Sort11 Carolina a t  the  time 
the motion was made for the appointment of a receiver and tha t  the 
property in question was the 'home' of defendant." 

Gerald C. Parker, for plaintiff appellant. 
Ross & Wood for defenda,nt appellee. 

BOBBITT, J. The properties and incident's of an estate by the en- 
tirety are set forth in Davis v. Bass, 168 K.C. 200, 124 S.E. 366, and 
in Johnson v. Leavitt, 188 K.C. 632, 125 S.E. 490. For a coniprehen- 
sive exposition, with full citations, see val~lable article by Profes- 
sor Robert E. Lee, "Tenancy by the Entirety in North Carolina," 4 1  
N.C.L.R. 67-100. 

Under prior decisions of this Court, defendant has no (divisible) 
interest in the subject property ~ h i c h ,  (luring coverture, is bubject to 
sale under judgment and execution against him alone. Edwards v. 
Arnold, 230 K.C. 500, 109 S.E. 2d 203; Hamis v. Distributing Co.. 172 
N.C. 14, 89 S.E. 789. Professor Lee, op cit., p. 84, cites these and 
other North Carolina decisions in support of the following state- 
ments: "In Korth Carolina a tenancy by the entirety is not subject 
to levy under execution on a judginent rendered against either the 
husband or the wife alone. Neither the l~usband nor the wife has such 
an interest in an estate by the entirety :is can be sold under execution 
to satisfy a judgment against him or her alone." Also, see Lee, op. 
cit., p. 86. 

During coverture, a judgment against either the husband or the 
wife is not a lien on land owned by liu5band and wife as tenants by 
the entirety. Air Conditioning Co. v. Doziglass, 241 N.C. 170, 174, 84 
S.E. 2d 828, and cases cited. Hence, their joint deed conveys the 
land to a purchaser free and clear of the lien of any judgment 
docketed against either the hus~band or the wife. Hood v. Mercer, 150 
N.C. 699, 64 S.E. 897, and cases cited; Winchester-Simmons Co. v. 
Cutler, 199 N.C. 709, 155 S.E. 611, and cases cited; Lee, op. cit., p. 87. 
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I n  Annotation, "Interest of spome in estate by entireties as sub- 
ject to satisfaction of his or her individual debt," 73 A.L.R. 2d 1172, 
1155, this statement appears: "In a majority of jurisdictions, it has 
been held tha t  under the Married Women's Property Acts the in- 
terest of a husband or a wife in an estate by entireties is not sub- 
ject to the claims of his or her individual creditors during the joint 
lives of the spouses, and i f  the debtor spouse dies first the survivor 
takes the entire estate free from the debts of the deceased." The 
nuinerous case3 cited in support of this statement include decisions 
of this Court. 

Since "the husband, during coverture and as between himself nnd 
the r i f e ,  has absolute and exclusive right to the control, use, pos- 
session, rents, issues, and profits of property held as tenants by the 
entirety," i t  was held in Leuis v. Pate, 212 N.C. 233, 193 S.E. 20, 
cited by plaintiff, tha t  crops raised on land owned by husband and 
wife as  tenants by the entirety belonged to the husband and were 
subject to l e ~ y  and sale under execution to satisfy a judgment against 
him. 9 sale under execution of said crops, except the portion set apart  
by appraisers as the judgment debtor's personal property exemption, 
was ordered. Suffice to say, no question is now presented with refer- 
ence to crops raised on the subject property. 

Plaintiff's motion is made in proceedings supplemental to ex- 
ecution. Defendant mas required to appear and answer concerning his 
property. G.S. 1-352. Then, if not before, plaintiff was advised as to 
the subject property and as to its ownership by defendant and his 
wife as tenants by the entirety. 

There is no contention tha t  any person or corporation has property 
of defendant or is indebted to defendant. G.S. 1-360 e t  seq. I n  trhis 
connection, see Cornelius v. Albertson, 244 N.C. 265, 268, 93 S.E. 2d 
147. 

Defendant is in lawful possession of the subject property. If (con- 
t rary to our prior decisions) plaintiff's contention tha t  defendant has 
a divisible interest in the subject property were accepted, i t  would 
seem t h a t  such interest, except t o  the extent i t  would be exempt as a 
homestead or personal property exemption, would be subject to 
sale under execution, and such execution sale would constitute plain- 
tiff's remedy. G.S. 1-315. Thus, whether his said contention is 
rejected or accepted, plaintiff's motion for appointment of a receiver 
was properly denied. 

Obviously, plaintiff's exception "to the foregoing ruling of the 
Court" is insufficient to support plaintiff's purported assignment of 
error relating to certain of the court's findings of fact. However, this 
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Court's decision, which affirms the order of tlle court below, is not 
based on any finding of fact referred to in plaintiff's said purported as- 
signment of error. 

Affirmed. 

J.  CLAUDE GASICINS, T/A GREENVILLE FEED MILLS V. 
HARTFORD FIRE INSURANCE COlIPANT. 

(Filed 19 July 3.963.) 

1. Pleadings 19- 
In  a n  action on a policy of fire insurance, a complaint alleging that  

defend~ant insurer issued its policy on the premises in question in a stated 
amount and that the building and its contents, valued in a specified 
amount as  itcmized in the complaint, were destroyed by fire, and that 
plaintiff gave insurer immediate notice and had performed all the con- 
ditions of the policy, is held to state an enforceable cause of action not- 
witlistanding its failure to allege plaintiff's ownership of the property 
ant1 consideration for the policy, and, upon demurrer, the cause should 
not be dismissed but plaintiff should be allowed to amend. 

8. Evidence 1- 
A court judicially Bnows its own records and therefore will take 

judicial notice of tlle filing dates of the pleadings in an action before it. 

::. Pleadings 19; Insurance 3 87- 
\There l)laintiSf insured filed comp1:lint stating an enforceable cause 

of action within twelve nionths of the loss by fire, ancl after the ex- 
lbirntiun of the tvelre-~nonth period the parties consent that defendant's 
tliliuurrer slimld be sustained, and thereafter aluended complaint is filed 
in accordance with the consent order, defendant insurer nil1 not be per- 
mitted to assert the provision of the policy thnt action he institimd with- 
in rwclre months after loss, since the provision is contractual and sub- 
jec~t to wiirer  or estoppel. 

APPEAL by defendant from AIintz, J., September 1962 Term of PITT. 
Cert)iorari allowed February 12, 1963. 

Plaintiff instituted this action on February 26, 1962. The com- 
plaint alleged the following facts: 

Defendant is engaged in the business of assuming risks of insurance 
from loss by fire for a consideration. On October 1, 19GO defendant 
issued to plaintiff policy No. 270047 insuring plaintiff for five years 
against loss of the contents of the building a t  810 Watauga Avenue in 
Greenville, North Carolina, in an amount not to exceed $12,500.00. 
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On 11arch 19, 1961 the building and its contents, valued a t  $12,381.00 
and itemized in the  complaint, were destroyed by fire. Plaintiff gave 
defendant immediate notice of the loss and has performed all the 
conditions of the policy. When payment was refused plaintiff insti- 
tuted this action within twelve nlonbhs from the date of loss. 

Defendant demurred to the complaint for failure to state a cause 
of action for that (1) i t  appeared the contract was without consider- 
ation and (2) there mas no allegation tha t  plaintiff had an insurable 
interest in the property which mas destroyed. 

On M a y  29, 1962 Judge Copeland sustained the demurrer and, in 
the same order, allowed plaintiff thirty days in which to file an 
amended complaint. His order recited "that the parties have by con- 
sent agreed tha t  said demurrer should be sustained for the reasons set 
out in the demurrer." 

On June 21, 1962 the plaintiff filed a more detailed complaint in 
which he alleged the identical cause of action but supplied the 
specific averments tha t  plaintiff owned the particular property whiclh 
was destroyed by fire and tha t  the policy sued on had been issued in 
consideration of the agreed premium. 

On July 13, 1962 defendant demurred to the amended complaint 
for tha t  i t  appeared from the complaint that  the loss complained of 
had occurred on March 19, 1961, and the complaint was filed on June 
21, 1962, more than fifteen months later, and that  the action had 
not been brought within tmelve months of the loss as  required by G.S. 
58-176. 

On December 10, 1962 Judge hIintz overruled the demurrer. De- 
fendant's petition for certiorari was granted, and defendant appealed 
assigning as  error the order of the Court overruling bile demurrer. 

David E. Reid, Jr., for plaintiff appellee. 
J .  W.  H. Roberts by Eugene A. Smith, Associabe, for defenclabzt ap- 

pellant. 

SHARP, J. While the complaint filed in this action was in general 
terms and some facts left to inference, i t  nevertheless stated an en- 
forceable cause of action. A t  worst, i t  could only have been a de- 
fective statement of a good cause. Defendant's proper remedy was by 
a motion to  make the conlplaint more definite. I n  demurring, counsel 
for defendant followed the practice mentioned by Barnhill, C.J., in 
Davis v. Rhodes, 231 N.C. 71, 56 S.E. 2d 43. "When, as is often the 
case, counsel resort to a demurrer, rather than a motion to make 
more definite, to challenge the sufficiency of the statement of a good 
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Gaslr rss  e. Issc~~n-CE:  Co. 

cause of action and the defect may be cured by amendment, the 
courts ~ 1 1 1  allow the anlendnlent rather than dismiss the action." 

Hon-ever, in this case, the judge, by consent, sustained the demurrer 
"for tlie reasons set out in the demurrer.." His judgment, even though 
the coinplaint was not demurrsble, became the a of the case. 
Xothing else appearing, the nen- complaint hsving been filed more 
than h e l v e  inonths "after the inception of the loss" tlie action would 
be barred for failure to comply with G.S. 58-176. Holly v. dsszirance 
Co., 170 K.C. 4, 86 S.E. 694; Rofuse v. Insfoqarme Co., 203 N.C. 345, 
166 S.E. 177; Boyd v. Insurance Co., 243 N.C. 503, 96 S.E. 2d 703; 
Webb v. Eggleston, 228 N.C. 574, 46 S.E. 2d 700; Davis v. Rhodes, 
supra; Stamey v. Xenzbership Corporation, 249 S.C. 90, 103 S.E. 2d 
282. The Court will take judicial noticc of the filing date of the 
amended complaint; i t  judicially knoxs its own records in the suit 
being tried. Hcrrrell v. Lumber Co., 172 S .C.  827, 90 S.E. 148; Webb 
v. Eggleston, supra; Jiassenburg v. Fogg, 256 N.C. 703, 124 S.E. 2d 
868. I n  this case we think sornet1zin.g else appears. 

At the time counsel for both defendant and plaintiff consented tha t  
the demurrer be sustained, the twelve months had already expired 
and, unless the complaint could have been a.mended so tha t  the 
amendinent related back, counsel for plaintiff would have been giving 
away his client's law suit. This, of courie, lie had no right to do, and 
we presume tha t  he no more intended to give nway his law suit than 
counsel for defendant thought he did. 

It is implicit in his Honor's judgment, and the somewhat unusual 
procedure, tha t  counsel's consent that  the demurrer be subtnined 
was intended merely as a device to make the original complaint more 
definite and certain. This was tlie only relief to ~vliich defendant was 
then entitled, and the consent of both counsel tha t  the deinurrer be 
sustained i m p l i d  their consent to  the amendment. Permission to 
amend was included in the order sustaining the demurrer ~vi thout  ob- 
jection by defendant. 

-4 provision in a standard fire insurance policy tha t  action on i t  
must be commenced within twelve months after inception of the loss 
is contractual. It is, therefore, subject to waiver or estoppel. Strong's 
K .  C. Index. T'ol. 2, Insurance, $ 87; Dibbrell v. Insztrance Co., 110 
N.C. 193, 14 S.E. 783; Xeekins v. Insurarzce Co., 231 N.C. 432, 57 S.E. 
2d 777: Boyd v. Insumnce Co., supra. 

Affirmed. 

PARKER, J. Concurring in the result. I concur only in the result 
affirming the judgment below overruling the demurrer to the amended 
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complaint on the ground that  the cause of action stated in the amended 
complaint has not been brought within twelve months of the loss 
as required by the provision of the policy, which policy, i t  is stipu- 
lated, is a Standard Fire Insurance Policy as set forth in G.S. 58-176, 
for the siiliple reason tha t  the objection tha t  the action stated in the 
amended complaint was not comnienced within the time limited by 
the provision of the policy cannot be taken advantage of by demurrer, 
but can only be taken by answer. G.Y. 1-15; Stamey v. Membership 
C'orp., 249 S .C .  00,105 S.E. 2d 282; Lewis v. Shaver, 236 S . C .  510, 73 
S.E. 2d 320. 

Defendant is not required t o  plead this provision of its policy as a 
bar to plaintiff's action alleged in his amended complaint, nor is any 
person required to  plead as a defense to an action the bar of the 
Statute of Limitations. H o ~ ~ e v e r ,  if defendant does plead i t  as a de- 
fense, defendant will be entitlad to a peremptory instruction in its 
favor tha t  plaintiff's action as stated in his amended complaint will 
be barred by this provision of the policy limiting the time in which 
action can be brought, unless plaintiff alleges a waiver by defendant of 
this provision of the policy, or an estoppel of defendant to rely upon 
it, or both, and introduces evidence in support of such allegations, be- 
cause no facts constituting a waiver or an estoppel appear in the 
amended complaint, MilEer v. Casualty Co., 245 N.C. 526, 96 S.E. 2d 
860. 

I n  TT7right v. Insurance Co., 244 N.C. 361, 93 S.E. 2d 438, the Court 
said: 

"The rule is well settled in this jurisdiction, and i t  seems to be 
the  majority rule elsetvhere, that,  if the insured relies upon a 
waiver or an estoppel in pais or a n  equitable estoppel affecting 
the real and substantial merits of the matter in controversy and 
ha% an opportunity to plead it ,  and the facts constituting a 
waiver or estoppel do not appear in the pleadings of the parties, 
he must specially plead it, and if lie does not do so, evidence to 
prove it is not admissible over objection." (Citing numerous 
authority.) 
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FLOYD L. NAYBERRY, TRUSTEE OF JOHX FRANKLIN MAPBERRY, I N -  

COI\IPETEST, PLAISTIFF V. CHARLOTTE CITY COACH LIKES, IZTC., A 

conronarrox. WATSE HEBTH TH03IhS A s D  PRESTOX DOUGL4S 
GRIER, JR., DEFEXDANTS. 

(Filed 19 July 1963.) 

I. dutoillobiles § 17- 
The charge of the court in regard to the duty of a motorist, notn-ith- 

standing he is given the right-of-way hy  a flashing yeilow traffic signal, 
to  lieell a lookout conirnensurate with the danger created by the weather 
and the obstructed view of the intersection, and t1nt if be saw or should 
h a r e  seen the other rehicle approaching under circumstances which gave 
o r  sl1~~1ld lmre given notice that  the other motorist could not or would 
not stop. he was required to use all precantions reasonably a t  his com- 
nland to a ~ o i d  collision, 1~cltl not to coritaiil prejudicial error. 

2. Appeal a n d  E r r o r  3 39- 
The burden is on appellant not only to show error but that except 

for the asswted err:)r a different result n-as reasonabl~  probable. 

APPEAL by plaintiff from Patton, J., December 3, 1962 Regular 
Civil "B" Term of ? L ~ E C K L E ~ . B U R G .  

Suit  for personal injuries rising out of a collision between an  auto- 
mobile and a bus in the City of Charlotte. Plaintiff, a passenger in 
the automobile, sued trhe driver of both vehioles and the bus company. 
The jury returned a verdict against the driver of the automobile. The 
evidence, remarkably free froin conflict, tends to  show the following: 

Plaintiff, a young man twenty-four years of age, and the defendant, 
Preston Douglas Grier, Jr., worked a t  the Charlotte News as route 
supervisors. On November 22, 1960 Orier had attended classes a t  
Charlotte College until noon. Thereafter he worked a t  the Charlotte 
News until 9:30 p.m. when he, plaintiff, and four other employees left 
for a full night of "partying." About 5345 a.m. on Novemlber 23, 
1960 plaintiff and Grier were returning to  the Charlotte News in 
Grier's 1958 Chevrolet Convertible which he was operating in a 
westerly direction on East Fourth Street. It mas raining. Grier intend- 
ed to go hunting that morning before reporting for work a t  noon. 

East Fourth Street runs generally east and west. It is forty-three 
feet wide and divided into four traffic lanes, h o  for traffic in each 
direction. The width of each lane, from north to sout!], is 12, 10, 9, 
and 12 feet respectively, South Brevard Street runs north and south 
and intersects East Fourth Street a t  right angles. Brevard Street, 
north of Fourth, is forty-five feet wide and divided into three lanes 
for traffic moving south only. The two outside lanes Rre eighteen feet 
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wide; the center lane, nine feet. On the north side of Fourth Street 
is a pedestrian sidewalk seven feet wide. An eight-foot wide pe- 
destrian crosswalk had been marked off a t  the eastern edge of the 
intersection on Fourth Street. Five feet east of i ts  eastern line was 
a stop line. There was a similar crosswalk on South Brevard Street 
on the north side of the intersection. I n  the northeast corner of the 
intersection is a two-story building flush with the sidewalk on botih 
streets. However, the corner of the building pointing to the inter- 
section is "chopped off." It measures 8% feet across the corner. There 
are two utility poles a t  the curb in the northeast corner. 

This intersection was controlled by flashing signal lights installed 
by the City of Charlotte. The light for Fourth Street flashing red; for 
Brevard Street, yellow. The applicable ordinance provided: 

"Section 23. FLASHING SIGNALS. Whenever flashing red 
or yellow signals are used they shall require obedience by ve- 
hicular traffic as follows: 

" ( a )  Flashing red (Stop Signal). When a red lens is illuminat- 
ed by rapid intermittent flashes, drivers of vehicles shall stop be- 
fore entering the nearest crosswalk a t  an intersection or a t  a limit 
line n-hen marked, and the right to proceed shall be subject to the 
rule aplplicsble after making a stop a t  stop sign. 

"(b)  Flashing yellow (Caution Signal). When a yellow lens 
is illuminated with rapid intermittent flashes, drivers of vehicles 
may proceed through the intersection or along said street or high- 
way past such signal only ~ i t h  caution." 

A civil engineer ~ h o  surveyed this intersection for the plaintiff 
testified tha t  in the daytime the line of vision doxn Fourth Street, 
rneasul*cd from a point a t  the stop line north of the intersection and 
approximately three feet  vest of the line nlarliing off the west traffic 
lane on Brevard Street, is approxin~ately one hundred and ninety- 
five feet. 

A t  the intersection of Brevard and Fourth Streets there n-as a col- 
lision between the Grier Chevrolet and a bus of blie defendant Char- 
lotte City Coach Lines ~vhich was being operated by the defendant 
Wayne Heath Thomas. Plaintiff was t h r o ~ ~ n  from the auton~obile. 
He  received injuries which have left him partially paralyzed and 
mentally incompetent. The circumstances of the collision may best be 
described in the r o d s  of the drivers themselves. 

Grier'i. version: 

( I .  . . I  did not slon- don-n. I continued on the same speed as I came 
into the intersection. 
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". . . (W)hen I was in the intersection and I saw the bus, i t  was 
just moments before i t  hit me. I saw it just as i t  hit me. I saw 
the bus to my right. The right rear of my auton~obile lyas dam- 
aged. M y  automobile was over half way through the interesection 
a t  the time i t  was struck. 
". . .It was raining hard enough to have my windshield ~ ~ i p e r  on 
. . . The windshield wipers !yere necessary for you to see where 
you mere going. M y  lights were on low beam. Visibility was 
limited to some degree by the rain. 
". . .I looked a t  the flashing red lights after the accident. They 
were flashing red. I didn't see the lights when I went tllrough, 
wlicn the accident occurred. 

"There was nothing in front of me to block illy visibility. I 
don't knom- ~ h e t h e r  I looked to my right before I went through 
tha t  intersection. I testified I didn't slow down. I was alyare t h a t  
Brevard Street was one-way south. I only had to look in one 
direction. 

"I testified I Tvas doing approxiinately 20 to 23 miles an hour. 
I could have been going as much as 25. 

"I previously answered your question: 'M7hen you looked to 
the right - Where were you when you looked right?' by saying 
'I was in the intersection.' I say tihat I saw the bus only moments 
before the collision occurred. I t  all occurred in one big flash. 

"At the time of the accident, I had been drinking beer, both 
in YTorth and South Carolina, and had been partying for a period 
of in excess of seven and one-half or eight hours - after a t -  
tending soliool for approximately a half a day. I had been with 
three different Jvomen. I had had no sleep for about tn-enty-four 
hours." 

Thomas' version (not in sequence) : 

"At the intersection of Fourth and Brevard I saw a flashing 
yellow traffic signal. I n  response to the flashing yellow light, I 
had slowed the bus down to approximately four or five miles an 
hour, looked to the left, saw the way was clear, looked to the 
right and had proceeded to go across Fourth. . . I  was in, or 
near the cross~valk of Eas t  Fourth Street when I looked to my left 
and right. I loolied to my left first and then looked to my right. 
Then I looked straight ahead. . .I don't believe I ever looked 
again after the first time. I looked one time and no more. 

",lfter I had then started up, back into, in or about the first 
lane of E. Fourth Street. just like a flash - that 's  the first time 
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I saw him. I then brought my bus to  a stop. I wa~s in a collision. 
"He had gone half way into the intersection a t  the time I first 
saw him, t h a t  much a t  least. I would say he was approximately 
twenty-five feet into the intersection when I first saw him. 

"At tha t  time I was already in the intersection myself. Every- 
thing happened so fast, I really don't know what  is the first 
thing I did when I first saw the automobile. I don't know 
whether I got to  the brakes just t h a t  instant. Jus t  a second later 
I finally stopped. 

"The right rear side of the automobile mas struck by the bus- 
the rear part .  The point of impact was in the northwest sector 
of the intersection, over to my right, but coming down South 
Brevard. It was north of the center line of Fourth Street and west 
of the center line of Brevard Street. 

"At the time I struck the car, not nnything much happened 
to the bus. It didn't give quite a jar to  anything. I then braked 
the bus. The bus stopped about middlemays of the intersect~on 
approximately. 

"I would say that  a t  the speed I TTas going into t h a t  inter- 
section on tha t  particular morning with my air brakes working 
as they mere, I could have stopped tha t  bus without injury to the 
bus, myself or anyone else in approximately six to  eight feet." 

The investigating officer found debris in the intersection a t  about 
the point where the east line of the mesternmost traffic lane for south- 
bound traffic a t  Brevard Street interselcts the nortrh line of Fourth 
Street if i t  were extended into the intersection. The Chevrolet was up 
against a building a t  the south ~ e s t  corner of the intersection. It was 
a total loss. From the debris t o  the Chevrolet was one hundred and 
twenty-nine feet. H e  found damage on the left front of the  bus, 
the  bumper and panel bent in, tag  bent, and left headlight hanging 
down. Grier told the officer tha t  he had been going about twenty-five 
miles per hour. The jury exonerated Thomas and the Coach Company 
of actionable negligence and the plaintiff of contributory negligence. 
It awarded substantial damages against the defendant Grier. The 
plaintiff appealed assigning errors in the charge with reference to the 
defendants Thomas and Coach Company. 

Bradley .  G e b h w d t ,  Delrrney and J f i l l e t te  b y  Ernes t  S. Delunmj ,  
Jr.,  for plaintiff appel lant .  

Lassi ter ,  Moore  and V a n  Allen b y  James  0. Moore  and John T .  All- 
red for defendant  appellees. 
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PER C U I Z I . ~ .  The actionable negligence of the defendant Grier 
is establislicd by his own testimony with absolute finality. As to the 
defendant Tlionias, the question was whether his failure t o  observe 
Grier's :ipproacli constituted negligence which mas a proxiinate cause 
of tlie collision producing plaintiff's injuries. The answer depends 
upon whether, in the exercise of a proper lookout as he entered the 
intersection, what lie could or should have seen would have been 
sufficient to put liiin on notice, in time to have avoided the accident, 
tha t  Grier did not mean to  stop in obedience t o  the flashing red light. 
Statlzopozrlos v. Shook, 251 N.C. 33, 110 S.E. 2d 452. Tlie Court fully 
charged the jury that  Thomas was undcr tlie duty to  keep a lookout 
cominensurate with the dangers created by the weather and the 
obstructed view to his left, and that he was not relieved of this duty 
by the presence of a flashing red light on Fourth Street. He  further in- 
structed the jury : 

"If the defendant Thomas saw or in the exercise of due aare 
in keeping a proper lookout should have seen the defendant 
Grier'.: vehicle travelling on Fourth Street and approching the 
intersection a t  such a rate of speed or under such other circum- 
stances that  the defendant Thomas, in tlie exercise of ordinary 
care, knew or should liave known tha t  the defendant Grier could 
not, or mould not stop, for the blinking red light, then the de- 
fendant Thomas was required to reduce his speed, stop if neces- 
sary, and 11.e all precautions reasonably a t  his command to avoid 
collision." 

Considerrd contextually, we are of the opinion tha t  tlie entire 
charge fnirij- p r ~ s e n t e d  tlie case to the jury and tha t  the jurors must 
have understood the i ~ s u e  of fact and the law which applied to it. 
After hearing all the evidence, tlhe jury reached the conclusion tha t  
no negligcncc on the part  of the Bus Colnpany's driver contributed t o  
this :tccident and its tragic consequencea. Tlie burden is on the appel- 
lant not only t o  show error but to  show tha t  if the error had not oc- 
curred there is a reasonable probability tha t  the result of the trial  
would liave 1)een favorable to him. Stathopodos v. Shook, supra. The 
jury having reached the decision i t  did on the evidence in this case, 
we find nothing in the record to suggest tha t  result would be dif- 
fcwnt on another trial. 

S o  error. 
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STATE HIGHWAY COllMISSION v. KENAN O I L  CORIPASY, A CORPO- 
R A T I O Y ,  OIJLIE CLARK. DURHARI BANK $ T R U S T  COMPANY, TRUS- 
TEE, A X D  HOME S E C r R I T T  LIFE IXSURASCE COJIPANY. 

(Filed 10 July 1903.) 

Trial § 3 7 5  

An instruction on :he iwue of the amount of compensation for the 
taking of land that plaintiff had testified to a difference in the value 
of his land before and after the taking in a specified aniomt "whic11 is 
more than some of his own n-itnesses testified tu" must be held for error 
as  tending to impeach the credibilits of defendant a s  a witness. G.S. 
1-180. 

APPEAL by defendant Kenan Oil Company from Hobgood, J. ,  a t  the 
September 1962 Term of ORANGE. 

This proceeding was instituted by the State Highway Conmission 
under G.S. 136-19 and G.S. 136-103 et seq. Prior to February 9, 1961, 
the defendant Kenan Oil Company owned a lot, used as a filling 
station, in the southrvcstern intersection of K. C. Highway No. 54 and 
Ayr Road in Cliapel Hill. The property fronted 16; feet on the south 
side of Highxvay No. 54 and 201.2 feet on 9 y r  Road. I11 order to 
widen Highway KO. 54 the plaintiff appropriated a strip 28.23 feet 
wide across the northern portion of the lot abutting High~vay S o .  54. 
As its estimate of just coinpenvition, plaintiff deposited with the 
clerk of the Superior Court of Orange County the sum of $12,700.00 
nrhich, on March 3, 1961, was disbursed to the defendant Oil Company 
under G.S. 136-105 by order of the judge. The defendant, in its an- 
swer to the complaint, declaration of taking, and notice of deposit, 
alleged tha t  the value of the land taken and the damage to the re- 
maming property amounted to $45,000.00. 

Upon the trial defendant's president, Mr. Kenan, te>tified tha t  
in his opinion the difference in the market value of the property be- 
fore and after the strip was talien was $43,000.00. Defendant's other 
three witnesses, realtors of Chapel Hill, fixed the damage a t  either 
$31,000.00 or $31,200.00. Witnesses for the plaintiff, appraisers in the 
Chapel Hill area. fixed the daniage a t  $8,250.00 and $10.500.00 re- 
spectively. The jury awarded defendant compensation of $15,000.00 
~ i t h  interest from February 9, 1961. From a judgment on the verdict 
the defendant Oil Company appealed. 

T. TV. Bruton, Attorney Gcn~rn l .  Hm-rison Lewis. Assistant Attomley 
General, TVi1lia.m TV. Melvin, Trial Attorney for plainti,?' app~l lee .  

John T, Manning for defendant appellant. 

SHARP, J. Tlie defendant assigns as error the following portions 
nf the charge which are in parentheses: 
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". . . Mr.  Kenan himself has testified he suffered the loss of 
$40,000 to $45,000 because he says that  the property was worth 
$80,000 immediately before the taking, the fair rnarket value, 
and less than $40,000 afterwards, in his opinion about $35,000, 
which would make a difference of about $45,000 (which is more 
than some of his own witnesses liave testified to)-EXCEPTION 
NO. 3 - you would take in consideration his natural interest in 
the outcome of this, because after all he was the owner of the 
property. When I say 'he', he is president of the corporation 
which owns the property and (there may be specific values in his 
mind which the real estate appraisers will not consider). EX- 
CEPTION NO. 4. 

"Now, on the other hand his witness, Mr.  Hornaday, has come 
up with a reasonable market value of the property before the 
taking of $71,200, and 840,000 as the reasonable market value 
thereafter, making a difference of $31,200. . . ." 

Immediately preceding the quoted portion the judge had told the 
jury tha t  there was a great divergence of opinion among the wit- 
nesses as to the value of the property before and after the taking and, 
in passing upon the credibility of the witnesses, t h a t  jurors had a 
right to take into consideration the bias, if any, vhich a witness might 
have. 

The statement which constitutes Exception KO.  4 seems to be in 
defendant's favor. However, we think the statement which is the 
subject of Exception No. 3 was an inadvertent expression of opinion 
indicating that  the judge questioned either the credibility or judg- 
ment of defendant's witness, Mr.  Kenan. This assignment of error 
must be sustained. "A trial judge in this jurisdiction is not permitted 
to cast doubt upon the testimony of a witness or to impeach his 
credibility." State v. Smith ,  240 N.C. 9 9 ,  81 S.E. 2d 263; G.S. 1-180. 

It is clear to us tha t  the able and conscientious trial judge meant 
to be stating a contention of the defendant. However, the  jurors 
were nowhere so informed and they undoubtedly interpreted the 
statement, when considered along with his reference to M r .  Horna- 
day's evidence, to mean tha t  the judge thought Kenan's evaluation of 
the damage too high. There are so many hazards to judicial navi- 
gation tha t  not even the most circumspect navigator can avoid them 
all. 

Since the case goes back for a new trial  i t  is not necessary to dis- 
cuss the assignment of error relating to the charge on the measure of 
damages. The applicable principles are discussed in Kirkman v. High- 
zcag Commission, 257 N.C. 428, 432, 126 S.E. 2d 107. 

New trial. 
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F A L L  TERM. 1963 

STATE v. CARL WOOLARD. 

(Filed 18 September 1963.) 

1. Criminal Law S 72- 
Declarations, statements, and admissions of a defendant of facts perti- 

nent to the issue and which tend, in connection with other facts, to prove 
his guilt of the oif'ense charged, a re  competent against him in a criminal 
action. 

2. Criininnl Law 5 1 0 3 -  
The admission of evidence relating to charges upon which defendant 

is acquitted ciznnot hare prejnd~iced defendant in  regard to such chargas. 

3. Criminal Law s 160- 
The bnrden is upon appellant not only to show error but also that  

the asserted error was prejudicial so that a different result would likely 
have ensueil. 

4. Criminal Law S 164- 
Where there is ample evidence to be submitted to the jury on the 

question of defendant's guilt of the charges upon which he was con- 
victed. the fact that in regard to other charges upon which defendant 
was acquitted the widence may have been insufficient to  be submitted to 
the jury, ordinarily could not prejudice him. 

5. Criminal Law # 1 3 0 -  
An esception to the charge on the ground that  it  failed to explain 

and apply or correlate the law to the various aspects of the case pre- 
sented by the evidence, without specifying the specific legal propositions 
n-hich appellant asserts were improperly omitted from the charge, is a 
broadside exception and will not be considered. 
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6. Criminal Lam S 130- 

An assignuient of error not brought forward and discussed in the brief 
will be talien as abiuidoned. Rule of Practice in the Supreme Court Xo. 28. 

APPEAL by defendant from Bundy ,  J.? hIarch 1963 Session of BEAU- 
FORT. 

Defendant appeals froin a judgment imposed upon a verdict of 
guilty of the reckless driving of an automobile upon a public high- 
way, a violation of G.S. 20-140. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
Richard T .  Sanders for the State.  

L e R o y  Scott and John A. Wilkinson for defendant appellant. 

PARKEI~, J. X chronological history of the crinlinal charges made 
against defendant is 11ecesc.ary to an understanding of this appeal. 

On 3 January 1963 a warrant Ivas issued by a justicc of the peace 
based upon the affidavit of C. E. Greenlnll, a State Hlghway Patrol- 
man, charging defendant on 2 January 1963 with operating an automo- 
bile on a p u b l l ~  lilgllr~ay n-ith an improper mufles tihat crea~ted ex- 
cessive noise, a violation of G.S. 20-128 Upon motion of the State the 
warrant Jvas amended to charge defendant additionally with reckless 
driving of an automobile on a public high~vay, a violation of G.S. 
20-140-the date of this charge is not stated. Defendant pleaded not 
guilty to the charges. The justice of the peace found probable cause 
and sent the case to the recorder's courl of Beaufort County for trial. 

A trial on the amended warrant was held in the recorder's court, ap- 
parently on 11 January 1963. Defendant pleaded not guilty. The re- 
corder's court dismissed the charge as to improper muffler and ad- 
judged the defendant guilty of reckless driving. From the judgment 
imposed, defendant appealed to the superior court. 

In  the superior court defendant 1vas tried on an indictment charging 
him on 2 January 1963 with the reckless driving of an automobile on a 
public highrvay, a violation of G.S. 20-140, and charging him in an  
additional count on the same date v i t h  driving an automobile on a 
public highway a t  a speed in excess of 5 ;  miles an hour in a %-mile 
an hour spced zone, and also on a warrant charging him with driving 
an automobile on a public highway qu ipped  with a muffler tha t  
caused excessive noise, a violation of G.S. 20-128. This warrant is not 
in the record. It appears from the judge's charge to the jury, which 
is in the record, that  the warrant upon which defendant was tried in 
the superior court charged the date of defendant's violation of G.S. 
20-128, improper muffler, as 31 December 1962. 
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Defendant pleaded not guilty to all the charges. Verdict: Guilty of 
reckless driving, not guilty of speeding and of driving an  automobile 
on a public highway equipped with an improper muffler. 

The State offered evidence tending to show the following facts: On 
the night of 31 December 1962 defendant was operating a 409 red 
Chevrolet automobile, year model 1962, on U. S. Highway 17, the 
muffler of which was crackling and making a loud noise. C. E. Green- 
hill, a State Highway Patrolman, stopped the automobile and looked 
under it. The mufflers had cut-outs tha t  ran from the front of the 
mufflers out to the side, and the caps of the cut-outs were closed. The 
cut-out is a pipe extension tha t  goes from the front of the muffler 
from the exhaust out to the side of the car, by-passing the muffler when 
i t  is cut off. The caps open in the back and the pressure goes out the 
straight pipe instead of through the muffler. Tha t  alone creates ex- 
cessive noise. It is said the use of the cut-out increases the speed of 
the  car on the drag strip. Greenhill told defendant he had warned him 
about mufflers before. Defendant said those mufflers were on the other 
car, not on the car he was driving. Greenhill replied, "These mufflers 
on this car are as loud as thoee you had on the other one." 

Greenhill went to his patrol car and got out his citation book. De- 
fendant asked him v h a t  he was going to give him a ticket for. The 
patrolman told him his mufflers were too loud and began writing a 
ticket. Defendant then said, "This is a hell of a way to make a 
living." Greenhill replied, "Yes, I guess there is better ways." De- 
fendant then said, "I patrolman steals your wife and every time you 
get on the road one of them writes you a ticket." Defendant objected 
and moved to str:ke. The motion  as denied, and defendant excepted 
anti assigns this as error. 

Greenhill finished n-riting the ticket. Defendant said he would pay 
it. Greenhill said. "I am concerned about you getting the nlufflers 
off; you are in violation when you are operating i t  with mufflers like 
this." Defendant replied, "I a111 going to pay this ticket. I an1 not 
taking them off. The things are welded on there and I am not going 
to take the damn things off." Greenhill to!d him again. "You arc in 
violation when you operate it with mufflers like that." Defendant said, 
"1 am going to pay the ticket." Greenhill said he had plenty of books 
and handed him the citation. Defendant took i t  and said, L'It  ~ v o i ~ l d  
be the last damn ticket I would e w r  girc him." Defendant objected 
and made a motion to  strike. The motion n.as denied, and defendant 
excepted and assigns this as error. Defendant turned around, started 
walking t o  his car, and said, "I will do you like I done tha t  last 
patrolman." Defendant objected, nra. overruled, excepted, and assigns 
this as error. 
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On the night of 2 January 1963, Greelnhill, driving a patrol automo- 
bile, saw a 409 red Chevrolet automobile traveling a t  a high rate of 
speed on a rural paved road. He  pursued this auton~obile 2.3 miles 
a t  a top speed of 110 miles an hour and did not gain on it. The speed 
l i m ~ t  was 55 miles an hour. The Chevrole~t automobile stopped a t  the 
stop sign a t  Highway 33 and proceeded southeast on this highway 
a t  a high rate of speed. Greenhill got behind the automobile and was 
able to  see tha t  defendant was driving it, and that  he was traveling 
over 55 miles an hour. When oncoming traffic permitted Greenhill to 
pull up beside defendant's automobile, he blew his siren. He  then 
dropped behind the Chevrolet automobile and saw defendant glancing 
up a t  his rear-view mirror. Defendant maintained his speed and kept 
glancing up a t  his rear-view mirror. Greenhill then blew his siren be- 
hind the Chevrolet. Defendant failed to stop. Greenhill blew his siren 
again, and defendant kept going. Whereupon, Greenhill drove beside 
defendant again and b l e ~ ~  his siren. Defendant kept traveling. They 
entered a curve, and because of oncoming traffic Greenhill dropped be- 
hind the Chewolet again. Defendant, without giving any signal, sud- 
denly applied his brakes, the rear end of his automobile raised up, and 
started sliding down the middle of the highway. The left wheels of de- 
fendant's automobile skidded 69 feet and his right wheels 52 feet. A t  
the time Greenhill was traveling 40 to 45 miles an hour. H e  could not 
cut to the left because of an approaching automobile and did not 
have time to turn to the right, and he slid into the rear of defendant's 
automobile. J1711en defendant suddenly applied his brakes, there was no 
automobilc or obstacle in front of him. He  stopped a mile and one- 
fourth froin the stop sign. Greenhill asked defendant if he had taken 
the mufflers off. Defendant replied, "Hell, no, I have not taken them 
off. I told you I am not going to take the damn things off. They are 
melded on there and I a m  not going to take them off." Whereupon, 
Greenhill gave him a citation for an improper muffler, and for noth- 
ing else. This was the second citation lie had given defendant for an 
improper muffler. 

Defendant offered evidence t o  the following effect: H e  has been 
convicted of whisky violation, of speeding, and of non support. The 
409 Chevrolet he was driving on 31 December 1962 had a big motor 
in it. He  bought i t  secondhand from a car dealer in Columbia. The car 
has a cut-out on i t  and caps tha t  you take off. It is used principally 
on drag strips. Before the cut-out will work you have to  unscrew 
and disconnect the caps from the outside, and to do tha t  you have 
to  use a wrench. The muffler is the same tha t  came on the  car. The 
car makes more noise than a regular Chevrolet with a smaller motor. 
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He  had never put the cut-out in operation or made any changes in the 
car. When Greenhill stopped him on the highway on 31 December 
1962, the car was making "no undue fuss." Greenhill gave him a 
ticket for an improper muffler. He  told Greenhill the mufflers are 
legal. Greenhill said they mere not, and said, "I am going to give you 
a damn ticket every time I catch you on the road with it." He  told 
Greenhill, "he just a s  well go ahead, because I was going to be on the 
road seven days a week with it." He carried the car to Guy Lane 
Cutler's Service Station. He  said, "there was not anything wrong with 
the mufflers, tha t  they looked like they came with the car." He told 
Cutler to saw the mufflers off, which he did. Being unable to get in 
town any mufflers to fit, he finally had the inuflers put back on the 
car. 

On 2 January 1963 lie was driving the same car on Highway 33 at  
a speed of 55 or 60 miles an hour. He  heard n siren behind him. H e  
took his foot off his accelerator, and Greenhill, who was right a t  his 
rear bumper, ran into the rear of his Chevrolet. Greenhill had not 
driven beside him. On this occasion he had not violated any law. 
Greenhill jumped out of his car and said, "I ought to knock your 
g. . damn teeth out. You had this set up just right for me to run in 
the back end of your car." Defendant cursed him some, and Greenhill 
cursed him until Sergeant Howell came. He aslied Sergeant Howell 
what right Greenhill had to curse him and call him a damn boot- 
legger and everything else, and Howell said he had no right to do so. 
Greenhill gave him a ticket for an improper muffler, and nothing was 
said there about speeding or reckless driving. 

Defendant mas acquitted of the charge of operating an automobile 
on 2 January 1963 with an improper muffler in the recorder's court. 
I n  the instant case he was tried in the superior court on a charge of 
operating an automobile on 31 December 1962 with an improper muf- 
fler, and on c!larges of speeding and reckless driving of an automobile 
on 2 ,January 1963. So far as the record s h o ~ s ,  he did not object t o  a 
consolidation of these charges for trial in the superior court. There was 
ample evidence offered by the State to carry the case t o  the jury on 
all three charges. The jury convicted him of reckless driving and ac- 
quitted him of operating an automobile with an improper muffler and 
of speeding. 

Defendant's first three assignments of error relate t o  the court's 
denial of his motions to strike testimony of the patrolman Greenhill 
a s  to certain alleged statements made by him on 31 December 1962 
when he was given a citation or ticket a t  the scene for operating an 
automobile with an improper muffler, and to the court's overruling 
his objection to similar testimony, which testimony is set forth above. 
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It seems to be well-settled lam in this jurisdiction that the declara- 
tions, statements, and admissions of a defendant of facts pertinent to 
the issue, and tending, in connection with other facts, to prove his 
guilt of the offense charged, nre competent against him in a criminal 
action. S. v. Bryson, 60 1V.C. 476; S. v. Lawhorn, 88 K.C. 634; S .  V .  

Abernethy, 220 K.C. 226, 17 S.E. 2d 23; S v. Ragland, 227 X.C. 162, 
41 S.E. 2d 285; S. v. Artis, 227 N.C. 371, 42 S.E. 2d 409; Stansbury, 
N. C. Evidence, 2d Ed.,  sec. 167, particularly pp. 427-429; Wharton's 
Criminal Evidence, 12th Ed., Vol. 2, s c ~ .  400. 

Even if we concede that  the alleged statements of defendant on 31 
December 1962, whose retentioil in evidence defendant challenges, were 
not pertinent in part  or in ~ l i o l e  to the islsue raiscd by his plea 
of noft gullty to the charge of operating :in automobile t(hat night 
with an improper muffler, and consequently were incompent in evi- 
dence, yet i t  is utterly manifest the retention in evidence of such 
alleged statemcnte by defendant was not prejudicial to him on tha t  
charge because he was acquitted on that  charge. The same is true 
as to the speeding charge on 2 January 1963, for lie was also acquitted 
on tha t  charge. 

The State presented ample evidence to carry the case to the jury 
on the charge against defendant of reckless driving of an automobile 
on 2 January 2963. Defendant in his brief does not contend other- 
wise but does contend he is entitled to a new trial. Considering care- 
fully the evidence in the case, the fact that defendant was acquitted of 
the other two charges, his testimony of the words tha t  passed between 
Greenhill and himself when lie was given a citation on 31 December 
1963 for operating a car v i th  an improper muffler, and Greenhill's testi- 
mony as to the words tha t  passed between him and defendant on the 
same occasion, i t  is clear and plain that  the retention in evidence of 
the challenged testimony as to his alleged statements on 31 December 
1962, as testified to  by Greenhill, did not prejudice him in his trial on 
the charge of rcckless driving, and tha t  if its retention in evidence was 
error, i t  was harmless error. I t  is not enough for the appellant to show 
error, and no more. He  must make i t  appear tha t  i t  was prejudicial 
to hits rig~lit~s, aiiid t(lint n different result but for bhc errolr would have 
likely ensued. "The injury must be positive and tangible, and not mere- 
ly theoretical." S. v. B e d ,  199 S . C .  275, 303, 154 8.E. 604, G18; S . zl. 
Perry, 226 N.C. 530, 39 S.E. 2d 460; S. 7;. Creech, 229 N.C. GG2, 671-2, 
51 S.E. 2d 348, 355. 

Defendant a~s igns  as error the denial of his motion for judgment 
of nonsuit as to the charges of operating a car with an improper 
muffler and of speeding, made a t  the close of all the evidence. His con- 



tention is tha t  the State 's  evidence tTas insufficient to carry these two 
charges to the  jury, and t h a t  the submission of these charges to  the  
jury prejudiced his defense on the  reckless driving charge. So far  as 
the record s h o m  the defendant did not object to the  consolidation 
of all these charges for tr ial ,  and the State's evidence was  sufficient to  
carry all three charges to the jury. Even if tlie State's evidence was 
insufficient to carry the case to the jury on these two charges, defend- 
ant  has not shonn t h a t  lie was prejudlccd tiiercby in hlq t r i d  on the 
reckless driving charge. 

Defendant m&s a broadside except~on to the charge a s  a whole for 
tha t  the judge failed "to explain and apply or correlate the  law and 
highway safety statutes t o  the different phases of the  evidence a s  
provided in C.S. 1-180." This assignment of error is too general and  
indefinite to present any question for decision. Unpainted, broadside 
esceptlons ~ 1 1 1  not be considered. The Court  will not  go ('on a 
voyage of discovery" to ascertain wherein the judge failed to  explain 
adequately the lnm in the case. S. v. Ilzllinrd. 223 N.C. 446, 27 S.E. 2d 
8 3 ;  S. 2 ' .  Brltt, 223 S . C .  364, 34 S.E. 2d 408; S. v. Tn'plett, 237 N.C. 
604, 73 P.E. 2d 317; S .  v. Haddock, 254 S . C .  162, 118 S.E. 2d 411. 

Defendant has not brought forward and discuswci in his brief his 
assignments of error Kos. 4,  6 ,  7, and 8 relatlve to the admission and 
exclusion of evidence, and consequently they will be tnken as abandon- 
eti by him. Rule 23. Rules of Prncticc in the Supreme Court, 234 S . C .  
'753. h 1 0  S. 2 1 .  Stnckland,  234 S .C.  638. 119 i: E 2d 781; S. u .  Pnrrrsh, 
251 K.C. 274, 111 S.E. 2d 314; S. v. S m ~ t h ,  164 K.C. 47.5, 79 S.E. 979. 

*411 dcfeiidant's assignments of error are overruled. Defendant has 
&on-n no error tha t  ~vould  n-arrant tlie grnnting to  him of a new 
trial. 

S o  error. 

DOROTHY ISABELLA OT'ERTOS, WIDOW, PETITIOSER V. ANNABELLE 
OT'CRTOS, s o s  c o ~ r p c s  w s n s .  JESSETTE OVERTON, FREDERICK 
OVERTOS. SYLVIA LEE OT'ERTOS, MIXOR?,  a u n  ELIJAH CHERRY, 
'J?RUSTTE A S D  EXECUTOR O F  THE ESTATE O F  ANTIIOSY ASHLEY OVER- 
TOS, DECCASED. RESPO-TI)ESTS. 

(Filed 15 September 1963.) 

Proof or admissiun of a ceremonial marriage raises a presumption of 
its regularity and validity, but the introduction in evidence of a n  au- 
thenticated mnrriage record does not establish the marriage even prima 
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fmie  in the absence of evidence or admission of the identity of the con- 
tracting parties, and therefore when the adverse parties contend that  
claimant, asserting rights a s  the widow of the decedent, was not actually 
present but that another stood in for her, the burden remains upon claim- 
ant  to prove her presence as  an essential element of a valid marriage. 

2. Marriage S 1- 

The personal presence of both contracting parties is essential to a 
1)roper ceremonial marriage, and marriage by proxy is invalid as  a cere- 
monial marriage. 

3. Appeal and  E r r o r  a 44- 

Au erroneous instruction giren in accordance with appellant's written 
prayer for special instructions is invited error of which appellant may not 
complain notwithstanding the statement of the court that it  would have 
given such instructions even in the absence of a request. 

4. Evidrnce § 24- 

Authenticatio~i adds nothing to the weight and effect of a public 
document as  evidence, but merely renders the copy competent in evi- 
dence. 

5. Same; Marriage 5 % 

The introduction of a certified copy of the marriage record, authenti- 
cated according to the Act of Congress, does not establish marriage 
prima facie when the identity of the coutracting parties is questioned and 
there is a material discrepancy betweeu the age of the bride as  given in 
the marriage record and the then age of the litigant who claims to have 
been the bride, and a n  dnsitruction bhat the authenticated marriage record 
itself established the niarriage prima facie is prejudicial error. 

6. Judgments  5 30; Pleadings 5 24- 

The denial of a motion to be allowed to amend during the course of 
the trial does not preclude a like motion prior to  retrial, since res 
judicata does uot apply to ordinary motions incidental to the trial. 

APPEAL by respondents from Peel, J., March 1963 Session of PASQ~O- 
TANK. 

J .  K e n y o n  Wi lson ,  Jr., and Kil l ian Barwick for Petitioner. 
Frank B. Aycock ,  Jr., and TV. C.  Morse,  Jr., for Respondents  Anna-  

belle Over ton  and Gerald F .  W h i t e ,  gzinrdian ad l i tem. 

MOORE, J.  This is a sequel to Overton v. Overton,  259 N.C. 31, 129 
S.E. 2d 593, heard a t  tlie Spring term 1963. The first appeal was by 
petitioner. The case was tried a t  the September 1962 Term of the  
Superior Court of Pasquotank County before Bundy, J., and a jury. 
The jury answered tlie issue in favor of petitioner, but the judge, 
notwithstanding the verdict and contrary thereto, entered judgment in 
favor of respondents. The former opinion deals with the questions of 
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law raised by the entry of such judgment. We directed tha t  the judg- 
ment be vacated and a judgment be entered in accordance with the 
verdict, respondents to have the right to  appeal from the latter judg- 
ment when entered, if so advised. At  the AIarch 1963 Session of the 
Superior Court of Pasquotank Peel, J., entered judgment in accord- 
ance with the verdict as directed, and respondents excepted and ap- 
pealed, ass~gning error. 

The recitals of fact appearing in the former opinion should be 
ignored for the purposes of the present appeal. They related to rnat- 
ters then under consideration. The pleadings and evidence pertinent 
to  the present appeal are limited to those involved in the trial of the 
issue before the jury. 

The petition alleges in substance: Anthony Ashley Overton (here- 
inafter referred to  as Anthony) died 12 November 1939 leaving a 
last will and testament. He  ~ ~ i l l e d  his property to Annabelle Overton, 
Jennette Overton, Frederick Overton and Sylvia Lee Overton, re- 
spondents. A t  the time of his death he owned va1uabIe property, real 
and personal. Petitioner, Dorothy Isabella Overton (Dorothy) is the 
widow of Anthony and is entitled to a year's support and dower. 

Respondents, answering the petition, deny tha t  Dorothy is the 
\\?idow of Anthony an~d deny that  s~he is entitled to any of his pmp- 
erty. 

Petitioner introduced in evidence a duly authenticated copy of the 
marriage record of New York County, State of New York, contain- 
ing: (1) a copy of a "license for marriage," setting out the application 
therefor of one, Anthony Ashley Overton, age 22, born in Weeksville, 
North Carolina, and of one, Dorothy Isabella White, age 23, born in 
Weeksville, North Carolina; and (2)  copy of "marriage certificate" 
of Rev. James A. Manning stating tha t  he solemnized the rites of 
matrimony between the parties (naming them as above) a t  Brook- 
lyn, New York, in the presence of Benjamin B. Overton (Benjamin) 
and Viola C. Overton (Viola) as witnesses on 30 November 1929 - 
the marriage certificate is subscribed by Rev. Manning and the wit- 
nesses, Benjamin and Viola. 

Petitioner's witnesses testified to the following effect: Careful 
investigation does not disclose that  there has been any action for 
or judgment of divorcement or annulment of the marriage of Anthony 
and Dorothy in New York or North Carolina. Dorothy has had no 
notice of any divorce or annulment action, nor has she heard tha t  any 
such action has been instituted anywhere. She was 15 years of age in 
1929. I n  New York in 1929 a girl of 15 could marry with the consent 
of a parent, guardian or a person standing in loco parentis, and if she 
married without such consent the marriage was only voidable. The 
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signatures on the application for marriage license are the genuine sig- 
natures of Anthony, the deceased, and Dorothy, the petitioner. On 
one occasion Sntliony had visited Dorothy in the home of her mother 
a t  Weeksville ( i t  does not appear whether this was before or after 
30 n'oven~ber 1929). Since November 1!329 Dorothy has gone by the 
name of Dorothy Overton. 

Respondents' evidence tends to show: Benjamin is the brother of 
Anthony, the deceased, and lived in Brooklyn, Kew York, in 1929. 
Dorothy was in Brooklyn in 1929 and so was Anthony. Dorothy be- 
came pregnant and Anthony acknowledged tha t  she was pregnant by 
him. Bcnjamin arranged for Rev. ;\lanning to come to his (Benja- 
min's) home to solemnize the rites of marriage of Anthony and Doro- 
thy. A ceremony was performed in Benjamin's living room on 30 
November 1929. Dorothy did not take part  in the ceremony, but re- 
mained a t  all times in another part  of the house. Beulah Lewis stood 
in for Dorothy a t  the ceremony and stated to Rev. Manning tha t  she 
was Dorothy White. ( I t  is suggested tha t  Beulah was asked to stand 
in for Dorothy for fear that Rev. Manning would refuse to perform 
the ceremony for one so young as Dorothy when no consent had been 
obtained from her parent for her marriage.) Benjamin and Viola, his 
wife, signed the certificate as witnesses. Viola and Rev. Manning are 
non. dead. The whereahouts of Beulah Lewis is unknown. Dorothy 
stayed in Benjamin's house until after the baby was delivered - still- 
born. Anthony did not cohabit with her after the ceremony. 

In  rebuttal Mr. Rubin, a New York attorney, testified tha t  he had a 
telephone conversation with Benjamin in which the latter stated t h a t  
the only persons present a t  the marriage ceremony were Rev. Man- 
ning, Anthony, Dorothy, Viola and himself, tha t  Benjamin did not 
mention Beulah Lewis, and tha t  Benjamin later refused to sign an 
affidavit tha t  Anthony and Dorothy mere married. Benjamin, being 
recalled, testified that  he had a conversation with the attorney, t h a t  
he refused to sign the affidavit because i t  was untrue, tha t  Dorothy 
was not present a t  the ceremony and he did not tell the attorney she 
was. 

An issue was submitted to and anmered by the jury as follows: 
"Is Dorothy Isabella Overton the widow of .Anthony Ashley Overton, 
deceased, as set forth in her petition? Answer: Yes." 

I n  ap t  time the respondents requested ,Judge Rundy in writing to 
charge the jury: 

". . . ( T )  hat, if the jury finds as a fact from the evidence, tha t  
Dorothy Isabella Overton did not participate in the marriage 
ceremony performed in the home of Benjamin B. Overton on No- 
vember 30, 1929, but was seated in a room some distance from 
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where said marriage ceremony was performed, then such pur- 
ported marriage was a nullity and, if the jury should so find 
by the greater weight of the evidence, the jury should answer the 
only issue 'NO' ". 

Respondents assign as error that  part  of the following excerpt froin 
the charge enclosed in parentheses: 

". . . (O)ne must be present and participate in marriage as one of 
the contracting parties to constitute a legal and valid marriage, 
the Court instructs you tha t  i t  has been asked to do, which i t  
would have done so anyway, tha t  if the jury finds as a fact from 
the evidence tha t  Dorothy Isabella Overton did not participate 
in the marriage ceremony performed in the house of Benjamin B. 
Overton on Kovember 30, 1929, but was seated in a room some 
distance from where said marriage ceremony was performed, 
then such purported marriage was a nullity and if the jury should 
find by the greater weight of the evidence, the jury should answer 
the only issue in this case 'SO'  ". 

"(I  told you tha t  the burden of that  issue, the burden of this 
islsue, the burden of proof on the issue is upon the plaintiff to  
satisfy you by the greater weight of the evidence that  she is the 
widow, but when she offers a certified copy of the marriage cere- 
mony properly exemplified or other evidence of fact that  there 
was a marriage, that  a marriage ceremony took place between 
Anthony Ashley Overton and herself, Dorothy Isabella White, 
then she has made out a prima facie case, tha t  is, one which 
stands until the contrary is shown; then if the respondents, con- 
tending tha t  she was not actually in participation, a participant 
in the  marriage ceremony, and that  she was somewhere else, tha t  
is an affirmative defense, and the burden is upon then1 to prove 
tha t  i t  is as they said, tha t  she was not present during the mar- 
riage ceremony, participating in i t ,  as one of the contracting 
parties.) " 

A t  the trial before the jury there was no evidence or suggestion 
tha t  Anthony entered into a marriage ceremony with another woman 
after Sovember 1929, so the sole question for determination upon 
the evidence presented mas whether he married Dorothy as alleged in 
the petition. 

If a cereinonial nlnrriage is in fact established by evidence or 
admission it is presumed to he regular and valid, and the burden of 
showing that  i t  n7as an invalid marriage rests on the party asserting 
its invalidity. Kearney  V .  Thomas, 225 N.C. 156, 33 S.E. 2d 871; 
Faggard v. Filipou~ich, 27 S. 2d 10 (Ala. 1946) ; I n  re Callahan's 
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Estate, 254 N.Y.S. 46 (1913) ; 35 Am. Jur., Marriage, s. 192, pp. 303, 
304; 55 C.J.S., Marriage, s. 4 3 c ( l ) ,  p. 890. It is presumed tha t  a mar- 
riage entered into in another State is valid under the laws of tha t  State 
in the absence of contrary evidence, and the party attacking the 
validity of a foreign marriage has the burden of proof. 55 C.J.S., 
Marriage, s. 43c(2),  p. 893. The judge below probably had these prin- 
ciples in mind when he placed the burdm of proof upon the respond- 
ents. But  these principles have no application to the facts in the 
instant casc. The marriage had not been established or admitted; the 
very cluestion of fact to be determined by the jury on the evidence 
adduced v a s  whether there was a nlarriage, not whether a proven 
or admitted marriage was invalid. Respondents introduced evidence 
that  Dorothy mas not present and did not participate in the cere- 
mony. In  tlie solemnization of a ceremonial marriage in the State 
of Sen.  York the parties must declare in the presence of a clergyman 
or magistrate and an attending witness tha t  they take each other as  
husband and wife. Domestic Relation Laws of K. Y., s. 12; Ch. 14, 
s. 12, Consolidated Laws of N. Y.; Ch. 19, Laws of N. Y., 1909. 
"Under statutes requiring the solemnization of the marriage, . . . 
the personal presence of both the bride and the groom a t  the marriage 
rites is essential to a proper solemnization of the marriage, so tha t  
a marriage by proxy is invalid as a ceremonial marriage." 55 C.J.S., 
Marriage, s. 32, p. 865. Common law marriages are recognized in 
Kew York, but there is no evidence of a common law marriage in the 
present case. There is no presunlption that  persons are married. 55 
C.J.S., Marriage, s. 43a, p. 887. A person claiming property of a de- 
ceased person by reason of marriage to deceased has the burden of 
proof of the  marriage, and the personal representative, lawful heirs 
or devisees of deceased do not have the burden of proving non- 
marriage. I n  re Sandusky's Estate, 52 N.E. 2d 285 (Ill. 1943) ; 35 Am. 
Jur., Marriage, s. 211, p. 318. I n  the case a t  bar the court mistakenly 
placed the burden of proving non-marriage on the respondents. The 
contention of respondents, by the evidence offered, tha t  Dorothy was 
not present and did not participate in the ceremony is not - as stated 
by the court - an affirmative defense. Moreover, respondents' 
answers increly deny petitioner's allegation tha t  Dorothy is widow 
of Anthony. I t  was incumbent upon petitioner to prove by the greater 
weight of tlie evidence tha t  she and Antlhony were married as alleged, 
that  is, tha t  they were both present and participated in the rites of 
marriage. 

However, in this case respondents may not assert the objection 
that  the court wrongfully placed the burden of proof of the issue 
upon them. They requested in their prayer for instructions tha t  the  
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burden of proof be so placed, and the court complied. "When the court 
is led into error by a specific prayer for instruction which counsel in 
good faith has requested, ordinarily the client is bound by the in- 
struction given, to the extent a t  least that he may not assert i t  in this 
Court as error." Cawuthers v. R.R., 218 N.C. 377, 378, 11 S.E. 2d 
157; Blum v. R.R., 187 N.C. 640, 122 S.E. 562 ; Kelly v. Traction Co., 
132 K.C. 368,43 S.E. 923; hioore v. Parker, 91 N.C. 275; Buie v. Buie, 
24 K.C. 87. I t  is true the judge stated tha t  he would have given the 
instruction anyway, but in our opinion this does not relieve the re- 
spondents of their solemn conimitinent to the court on this point. 

Nevertheless, me are of the opinion that there was prejudicial error 
in that portion of the challenged instruction which undertakes to ex- 
plain the effect of the introduction of the authenticated copy of the 
purported marriage record. The court charged: ". . . (W)hen she 
(petitioner) offers a certified copy of the marriage ceremony proper- 
ly eseniplified or some other evidence of the fact tha t  there was a 
marriage, that a marriage ceremony took place between Anthony 
. . . and herself . . ., then she has made out a prima facie case, 
tha t  is, one which stands until the contrary is shown . . . ." (Emphasis 
added). The effect of this instruction, in the use of the disjunctive 
"orJ1, is tha t  the introduction of a certified copy of the marriage 
record, authenticated according to the Act of Congress, makes out a 
prima facie case of marriage. The purpose of the Act is to make a copy 
of a record of a foreign State adinissible In evidence, without the 
nece~ssity of bringing in and ident,ifying the original. A~tlient~icntion 
adds nothing to the weight and effect of the document as evidence. By 
their evidence respondents deny that  a marriage took place between 
Anthony and Dorothy, deny tha t  Dorothy was present a t  the cere- 
mony, and assert tha t  one Beulah Lewis stood in as  proxy. Where, as 
here, the  identity of the contracting parties is questioned, and there is 
a material discrepancy betmeen the age of the bride as given in the 
marriage record and the age a t  the time of the litigant who claims to 
have been tha t  bride, the authenticated copy of the marriage record 
alone does not make out a prima facie case. ' l .  . . ( T )  he general rule 
is that  a properly authenticated marriage record or register or copy 
or transcript thereof is admissible to prove marriage. It is, of course, 
necessary to identify the parties as the persons mentioned in the 
record." 35 Am. Jur., Marriage, s. 211, p. 318. 

I n  re Sandztsky, supra, is factually analagous. Plaintiff claimed an 
interest in the estate of deceased and alleged tha t  she was his widow. 
Deceased was a resident of Illinois. Plaintiff introduced an authenti- 
cated marriage record from Kentucky. The record showed the age 
of the groom as 5 5 ;  deceased was 81 a t  the time of the purported 
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marriage. Defendants denied the marriage. The court held tha t  the 
burden was on the plaintiff to prove the marriage and to identify the 
parties. 

I t  is not suggested in the present case that petitioner failed to make 
out a prima fac ie case. The authenticated copy of the marriage rec- 
ord together with the testimony of the witnesses in the case suffice to  
carry the issue to the jury. The vice of the instruction is that  i t  gives 
to  the authenticated copy of tile marriage record greater weight and 
effect as evidence than the law permits under the circumstances, and 
thereby increases the burden of the d ready  overladen respondents. 
There must be a new trial. 

The parties hereto nlay desire to ainend their pleadings before 
a retrial is had. If so, they may move therefor in superior court. It 
lies within the sound discretion of the court to allow or deny such 
motions. It is pointed out that  prior rulings on motions to amend are 
not necessarily res judicata. The doctrine of res judicata does not ap- 
ply to ordinary motions incidental to the progress of the trial, but only 
t o  those involving a substantial right. 3 Strong: N. C. Index, Judg- 
ments, s. 30, p. 46; Revis v. Ramsey, 202 N.C. 815, 164 S.E. 358. 

New trial. 

JOSEPH LICHTENFELS,  JOHANNA L. ABRAHAMS, CAROLYN L. GREEN 
AKD H E L E N  L. GUMPERT v. NORTH CAROLINA NATIONAL BANK, 
A CORPORATION. 

(Filed 18 September 1963.) 

1. Fiduciary- 
All fiduciaries may be compelled by appropriate proceedings to account 

for the handling of properties committed to their care. 

2. Executors and Administrators § 32- 

An executor or administrator, a s  well a s  a trustee or successor truetee 
perforrniuq duties imposed upon the executors by a testamentary trust, 
may be compelled to account by special proceedings or civil action, G.S. 
28-122, G.S. 28-147, or the court which appointed them may, ex ntwo motu, 
compcl n prol)er accounting by attachment for contempt, G.S. 20-118. 

3. Same- 
An executor's duty to account is not fulfilled by khe mere filing of a 

statement of receipts and disbursements, but he must also pay over to the 
~ ~ a r t i e s  entitled thereto the monies which they are  entitled to receive. 
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4. Same- 
An executor, clothed with the duties of a testamentary trustee, may not 

be requircld to file his final account and malie settlement prior to the 
date fixed for the settlement of the trust. 

6. Same; Venue S 3- 
An action by beneficiaries of a testamentary trust alleging mismanage- 

ment of the successor trustee, cl~allenging its account and seeking to re- 
col-cr from i t  as  trustee lossos sustained by reason of the asserted d s -  
nia~iagemcnt, is p r o p e r l ~  brought in the county in which the mill was 
prohared. G.S. 1-73, G.S. 28-33, and the trustee's motion to remove to the 
county in which it maintains its principal office, should not be allowed. 

8. SRIIIC; Banks and Banking § 1- 

A natiolxl bank, by qualifying a s  a testamentary trustee, waires any 
right to hare an action for a n  accounting instituted against it  in the 
county in 11-11ich the will was probated removed to the county in which 
it maintains its principal office. 

APPEAL by plsintlffs from an order of Pless. J.. made in Chambers 
in Busco\rw on 25 March 1963. 

C a r r ~ e  Long died 6 July 1927. Her will was probated in Buncombe, 
the county of her residence. Item Second of the will namcs her two 
brothers 'band the survivor of thcni to be the Executors of, and 
Truqtees under" her ~ 1 1 1 .  

By Item Fifth Mrs. Long deviqed and bequeathed "unto my Exec- 
utors and the survivor of thcm, IP; TRUST" the residue of her 
estate. They \\.ere given authority to manage the trust assets, directed 
to pay t!ie income from one-half thercof to Mrs. Long's daughter, 
Edna L. Liehtenfels, during her life, and upon her death to her chil- 
dren ~f t l i ~ y  had reached their majority. 

I11 1936 JIrs.  Lichtenfels and the other beneficiaries of the trust 
inst~tuted a specla1 procecding in Buncombe County against North 
Carolina Bank and Truet Company, Gurney P .  Hood, Commissioner 
of Banks, and the conservator of that  bank for removal of tha t  bank 
as tructee under Mrs. Long's will. The clerk, by order dated 29 April 
1936, removed S o r t h  Carolina Bank and Trust Company and its 
conservator and appointed Security Sational Bank of Greensboro "as 
Trustee under the Trust created by the fifth paragraph of the Last 
Will and Testament of Carrie Cone Long, deceased, in the place and 
stead and with all the rights, titles, powers, privileges and interests, 
and subject to the same obligations and duties as the original 
Trustee thereunder." This order was approved by the resident judge 
4 AIay 1936. Pursuant to said order, the Security Sational Bank of 
Greensboro "acted as trustee thereof from the 8th day of May,  1936 
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until the 30th day of June 1960, under the probate jurisdiction of the 
Superior Court of Buncoinbe County. . ." 

On 30 June 1960 there n.as a consolidation of banks to which 8e- 
curity Kationnl Bank of Greensboro TTas a party. Defendant came 
into existence as a result of tha t  consolidation. Defendant has, since 
consolidation, "administered said trust subject to the supervision of 
the probate division of t!le Superior Court of Buncombe County." 

dccurity Sat ional  Bank of Greensboro was a national banking as- 
sociation organized pursuant to the laws enacted by the Congress of the 
United States. It ha? never had or maintained a place of business in 
Buncombe County. Defendant is a banking corporation organized 
under the l a w  duly enacted by the Congress of the United Stctes. I t s  
principal office is in Charlotte, S. C. It has never had or maintained 
a place of business in Buncomhe County. 

Mrs. Lichtenfels died 11 October 1962. Plaintiffs are her children. 
All have reached their majority. This action was begun 1 February 
1963. The complaint alleges neither Security National Bank of Greens- 
boro nor defendant filed any accounting with the clerk of the Su- 
perior Court of Buncombe County until 10 January 1963; that  defend- 
ant  and its predecessor, Security Bank of Greensboro, had mismanaged 
the trust, causing a loss to plaintiffs, beneficiaries thereof, in excess of 
$2,000,000. They challenge the account filed and seek to  recover from 
defendant as trustee under the will losses sustained by reason of the 
asserted mismanagement. 

Defendant, in ap t  time, filed with the clerk of the Superior Court 
of Buncombe its motion to remove as a matter of right to the Su- 
perior Court of 3lecklenburg County. The clerk declined to allow the 
motion. Defendant appealed to the judge. He  ordered the cause re- 
moved to the Superior Court of Xlecklenburg County. Plaintiffs ex- 
cepted and appealed. 

Williams, Williams and Morris by Robt. R.  Williams, Jr., for plain- 
tif l ooppellan ts. 

Uzaell and DuMont  by Harry DuMont and Adams, Kleemeier, 
Hagan ck Hannah by Charles T. Hagan, Jr . ,  for defendant appellee. 

RODMAN. J .  All fiduciaries may be compelled by appropriate pro- 
ceeding to account for their handling of properties committed to their 
care. When the fiduciary is an  executor, administrator, collector, or 
personal representative of n deceased, he may, a t  the instance of an  
interested party, be compelled to account by special proceeding or 
civil action, G.S. 2 8 - 1 2 h n d  147; or the court ~~hicl .1  appointed him 
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may, ex ??zero motu, compc! a proper accounting by attachment for 
contempt, G.S. 23-118. 

An executor or administrator is liable in his official capacity for 
breach of his duty to properly handle and account for the estate 
~vliich the court entrusts to him. Rudzsill v. Hoyle, 254 N.C. 33, 118 
S.E. 2d 145; Zlnz 1s 21. IInv2s. 246 S . C .  307, 98 8.E. 2d 318. Ii is  duty to 
account has not been fulfilled by merely filing a statement of receipts 
and dl.?bursement~. He  must also pay over to the parties entitled 
thereto tlie monies n-hich they are lawfully entitled to receive. As said 
by Stacy, C.J., in McGehee v. McGehee, 190 X.C. 476, 130 S.E. 115: 
"An executor is one named by the testator and appointed to carry the 
will into effect after the death of the maker, and to dispose of the 
estate according to its tenor." Where, as hcie, testatrix did not 
specifically appoint a trustee but directed the executors to handle 
the trust estate, the executors could not be required to file their final 
account and make settlement prior to the date fixed for the terniina- 
tion of the trust. I n  re Trust Co., 210 X.C. 383, 186 S.E. 510. K O  matter 
what title was given to defendant and its parent, Security Kational 
Bank, i t  mas nevertheless performing the duties which Mrs. Long 
had expressly imposed on her executors. 

The proper venue for actions against executors and administrators 
is the county in which they qualify. G.S. 1-78; Godfrey v. Power Co., 
224 N.C. 637, 32 S.E. 2d 27; Thomas v. Ellington, 162 N.C. 131, 78 
S.E. 12;  Stanley v. Mason, 69 N.C. 1. True, this statute, by express 
language is limited to actions against executors and administrators; 
but there can, in our opinion, be no doubt that  the Legislature intended 
the words used to  encompass all fiduciaries, irrespective of technical 
titles, who act by reason of a court appointment and are by law re- 
quired to account to the court appointing them. Testamentary trus- 
tees are required to file in the court where the will is probated inven- 
tories and annual and final accounts "such as are required of 
executors and administrators." G.S. 28-53. Trustees as well as 
executors and other fiduciaries are permitted to  resign; but before 
the resignation shall become effective, they must file with the court 
a final account of the trust estate, and the resignation shall not be- 
come effective "until the court shall be satisfied that said account 
is true and correct." G.S. 36-13. The successor, executor, trmtec, or 
othcr fiduciary must give such bond as may be required by thc court. 
G.S. 36-17. By express decision the statute. G.S. 1-78, has been held 
to inc!ude guardians notwithstanding the only words used are "cxecu- 
tors" and "administrators." CLolnnn v. Staton, 78 N.C. 235. As said 
by tlie Supreme Court of T7ermont: "An administrator is a technical 
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trustee." I n  re Va tk in ' s  Estate, 41 A 2d 180, 157 A.L.R. 212; Fricke 
v. Safe Deposit cP; T m s t  Co., 38 -4. 399; LaRabee v. Tracy,  134 P. 2.d 
266,  

Defendant asserts the order of removal was proper notwithstanding 
state statutes, since state statutes mush yield to statutes enacted by 
Congress prescribing the place where national banks may be sued. It 
relies on see. !34, Title 12 (Banks and Banking),  of the United 
States Code, which reads: "Actions and proceedings against any 
association under this chaptcr may he hat3 in any district or Terri- 
torial court of the United States !icld w t h i n  the district in which such 
associat~on may be established, or in any State, county, or municipal 
court in the county or city in which said association is located having 
jurisdiction in similar ca~es." 

The statute does not linllt the jurisd;ction of state courts. Congress 
has merely accorded national hsnks tlie privilege of having contro- 
versies to which they are parties d~tcrmined in the county of their 
residence. Xercantile Sationnl Bank I , .  Langdreau, 371 U.S. 5 5 5 ,  9 
I.. ed. 2d 323, 83 S. C t  520. This privilege, granted for the con- 
venience of national banks c m  be wa~ved ,  Xichigan S a t .  Rank v. 
Robertson, U.S. , 9 L. ed. 961, 83 S. Ct .  ; Mercantile 
a\'ationnl Bank v. Langdreau, supra; First Xational Bank of Char- 
lotte, Xorth Carolina v. Morgan, 132 US. 141, 33 L. ed. 282. Xlr. 
J u ~ t i c e  Ilarlnnd, speaking in the i2Iorgan case, said: "No reason can 
be suggested why one court of a State, rather than another, both being 
of the same dignity, should take cognizance of a suit against a na- 
tional bank. rwxpt  the convenience of tlie bank. And this considera- 
tlon iupports the view that the esemp~ion of a national bank froin 
suit in any stntc court exccpt one of thc county or city in which i t  is 
located is n personal privilege, TJ-hich i t  could claim or not, as i t  
deemed necessary." 

One appointed by court order to  administer the estate of a de- 
C P R S C ~  is an officer of the court making the appointment. Byers v. 
M c d ~ r l e y ,  149 1J.S. 608, 37 L. ed. 867. This is true whether he be 
designated in the order of appointment as administrator, collector, 
wecutor, or trustee. Hence " i i l t  is within the power of a state to 
mn!ie tlie whole adinin~stration of the estate a single proceeding, to 
provide that one who has undertakm it, within the jurisdiction shall 
I J ~  ~ u b j e c t  to the order of the court in t!ie matter until the administra- 
tion is closed by distribution, and on the same principle, that  i t  shall 
be rcquired to account for and distribute all tha t  he receives, by the 
order of tlie probate court." Jfichigan l'rzist Co. v. Ferry, 228 U.S. 
34G, 57 L. cd. 867; Trust Po. of Georgia v .  Smith,  188 S.E. 469. 
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The right of a defendant to challenge the venue selected by plain- 
tiff may  be waivcd by conduct prior to  the inbtitution of the  action. 
Congress, by 28 LT.S,C.A. 1391 ( a )  and ( b ) ,  fixed the venue in diversity 
cases. Eve11 so, B nonrcsident who alqlolnts 3 proces. agent in mothe r  
state w a ~ v e s  the h ~ n c f i i  of the  privilege n.hich Congress accorded him. 
A7elrbo Co. 1 1 .  1;etldehcin Shzpb~illdzrzg Corp., 308 G.S. 163, 84 L. ed. 
167, 60 S. Ct.  133, 1% X.L.R. 1437; Oklahoma Paclizng GO. V .  Okla- 
hovm G c t  E Co., 309 U.S. 4, 84 L. ed. 537; Davis v. Smith, 253 I?. 2d 
286. 

Keither defendant nor Securlty National Kere under compulsion 
to handle the  trust  estate created by l\Irs. Long's will. Undoubtedly 
they sought and accepted the grant of authority conferred on them by 
the Superior Court  of Buncoinbe County for pecuniary reasons. We  
take  judicial notice of the fact  t ha t  both state and national banks 
seek the privilege of acting as fiduclarie;, administering on the  estates 
of decedents and incompetents. TTThen Security National qualifkd, i t  
dld so with knowledge t h a t  ~t was required by  law to file annual 
accounts with the Superior Court  of Buncoinbe County and a t  the 
appropriate time distribute the  estate under the  orders of t h a t  court. 
It looked to  the  Superior Court  of Buncombe to  fix the  compensa- 
tion to which i t  mas entitled for services rendered. Defendant, when 
i t  entered upon the performance of its duties a s  trustee, did so with 
like knowledge. 

Defendant's asserted right to remove requires an  answer to  this 
question: Can defendant deprive the Superior Court  of Buncombe 
County of its right and nullify its duty  to inquire into the  accuracy 
of defendant's final account merely because i t  best suits defendant's 
convenience for the  inquiry to  be made in &Iecklenburg, where i t  has 
i ts  principal office, rather than in Buncombe, where i t  qualified and 
the law requires i t  t o  account? Manifestly the answer must be and 
is no. 

Reversed. 
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ROBERT ROUSE AXD MARGARET LEWIS ROUSE, TRUSTEES UNDER THE 

TVILI, O F  J. C. LEWIS. D t C E A S E I ) ;  ROBERT ROUSE AND WIFE, MAR- 
GARKT LEWIS ROUSE, IXDIJ'IDUALLY, AKD XORA MAE SUTTON 
LEWIS v. WILLIAJI TV. I iENSEDP AKD WIFE, META MAE KENNEDY. 

(Filed 18 September 1063.) 

Trusts  S 6- Precntory words mill not  be given mandatory effect so  as t o  
preclude use of best judgment i n  exercise of discretionary powers. 

Where the trustees of a testamentary trust a re  given broad powers to 
hold arid dispose of lands in accordance with their best judgment, and 
a re  elul)owered to sell tlie realty of the trust if necessary to carry out the 
purpose of the trust, provisions of the will that i t  was testator's ' W s h  
i ~ n d  desire" that if sale of realty became necessary a designated tract be 
lirrt hold, h c l d  not to preclude tlie trustees from first selling a portion 
of another tract wlwn such sale is rendered more feasible and desirable 
because of the location of a hard surfaced road and school near thereto, 
siuce the prrcatory words will be g iwn their commonly accepted sense 
and mill not be artifically construed by the court as  embod~ing a manda- 
lory condition. 

APPEAL by dcfendants from Bone, Emergency Judge, May Term 
1963 of LENOIR. 

This is a controversy without action. The findings of fact and the 
conclusions of law are as follows: 

"1. Tha t  J. C. Lewis, late of Lenoir County, died in December 
1939, leaving a last will which was duly probated and appears of 
record in the office of the Clerk of Superior Court of Lenolr County 
in Record of Wills I, a t  page 338. Tha t  Robert Rouse and his wife, 
Margarct Lewis Rouse the said Margaret Lewis Rouse being the only 
child of J. C. Lemls, deceased, were appointed as Co-Executor and 
Executrix of the estate of said deceased, and issued letters testamen- 
tary as such by t!le Clcrk of the Superior Court of Lenior County on 
January 5, 1960, and have fully administered said estate and filed 
their final account on February 28, 1961, and that tlie personal prop- 
erty of said estate was amply sufficient to pay the debts of the estate. 
Tha t  the said J. C. Lewis left surviving liim his widow, Nora Mae 
Sutton Lcwis, and his said daughter, Margaret Lewis Rouse, who are 
named as the legatees, devisees, and beneficiaries of the estate of said 
deceascd in his aforesaid  ill, both of wlioin are of lan-ful age. 

"2. That  the said testator a t  the time of his death was seized in 
fee simple of three tracts of land situate in Lenoir County, as follo~vs: 

" ( a )  Tract  in Southwest Township described as the 'Homeplace' 
on which testator lived, containing 38 acres. 
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" (b)  Tract  in Southwest Township, described as 'Lettie Taylor 
Place,' containing 68 acres. 

"(c)  T r a c k  in Woodington Township described as the 'Harris 
Place,' containing 60 acres. 

"3. Tha t  the above described three tracts of land were devised 
under Item V of the will of ,J. C. Lewis, deceased, to his son-in-law, 
Robert Rouse, and his daughter, Margaret Lewis Rouse, as Co- 
Trustees, with full general powers in their best judgment and dis- 
cretion to hold, manage, and dispose of said lands for the uses and 
purposes set forth in Item V of said will cresting said trust estate. 

"4. Tha t  the Trustees since the final account of the Executors 
was filed, have administered the trust estate as authorized and 
directed therein, and the principal assets of the trust estate consist of 
the three tracts of land hereinabove described and tlie income of the 
trust estate is derived from rents in the operation of said farin lands, 
which rents for the years 1961 and 1962 have been less than the sum 
of $1800.00. 

"3. That  Section B, Section 1 of Item V of said will, the Trustees 
are directed to pay to Xora hiae Sutton Lewis, widow of the testator, 
during her lifetime or until her remarriage, from the net income of said 
trust estate the sum of $1,800.00 annually, and if the said income does 
not amount to said sum the Trustees are authorized to pay from the 
principal of tlie trust  estate such additional amounts as may he 
necessary to pay the annual income to said beneficiary of $1,800.00, 
and subject to said provisions, the remaining income from said trust 
estate is directed to be paid to Margaret Lewis Rouse. Tha t  after the 
death or remarriage of Nora Mae Sutton Lewis, the trust estate termi- 
nates, and the remaining trust estate, both principal and accumulated 
income, is directed to be paid to the said RIargaret Lewis Rouse, 
daughter, free and discharged of the trust. 

"6. Tha t  in addition to the general powers and authority given 
the Trustees in handling the said trust estate, they were given the 
specific authority and direction as follows in Section -4 of Item V: 

" '2. To retain the properties now or herenfter received by my said 
Trustees, or dispose of them as and when they shall deem advisable, 
by public or private sale, or exchange, or otherwise for cash, or upon 
credit, or partly for cash and partly for credit, and upon such terms 
and conditions as they shall deem proper; to subdivide and develop 
said property, or any part thereof into subdivisions for the sale of lots. 
I n  connection herewith, i t  is my express wish and desire that  my 
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Trustees shall retain my farm lands herein referred to, as  long as  i t  is 
bringing in adequate rciltal income for the purposes of this trust, and 
that  the same not be sold by my said Trustees until i t  is necessary in 
their best judgnlent and discretion that  said farm or portions thereof 
be subd i~ ided  and sold so tha t  the proceeds can be reinvested in a 
more profitable and better inanncr to yield the best income and 
cnable lily Truttecls to carry out the purposes of trllis trust, and be of 
the most benefit to  tlie beneficiaries of this trust. If i t  beconies neces- 
sary in the judgment of my Trustees to  sell any of the real e.jtate, i t  is 
my ~ ~ i s h  and desire that  the farm lands known as  the "Harris Place" 
be first sold to  provide the necessary f m d s  to carry out the purposes 
of this trust.' 

' I ?  I .  That  the said Trustees in perforn~ance of their duties as  di- 
rected under the provisions of said mill and in tlie use of their best 
jndgment and discretion to provide adequate income from the trust  
estate to be of the inost benefit to the beneficiaries of the trust ,  
caused a survey and map to be made of a subdivision into lots of a 
portion of the 1:lnds held in trust linown as the 'I-Iomeplace,' and 
located on N. C. paved Ilighway 58 and situate acr0.s the highway 
from Soutlirvood School, which is one of Lenoir County's consoli- 
dated scliools, which said map appears of record in M a p  Book 9, 
a t  page 17, of the Public Registry of Lcnoir County, and which sub- 
division contains fifteen r c d e n t i a l  lots. Tha t  in the opinion of the 
Trustees in the use of their sound judgrnent and discretion, tlie 
subdivision nlade by them of the portion of the Homeplace is the 
iliost practical to provide for sale for their best value, ready available 
lots. : ~ n d  tlic proceeds from said sales to  be reinvcsted as  provided 
by tlic trust  cstste to produce adequate income and to  carry out the 
provisions of tlie trust  for the best intcrest and benefit of the bene- 
ficinric?, and tlie p~escrvation of the s i~id  t r u ~ t  estate. 

1. 1 b .  T h a t  the said Trustees have agrced to sell to  William W. 
Kennedy and wife, Meta Mae  Kennedy, Lot  KO. 3 as shown on said 
map of subdivision, for the cash purchase price of $1500.00, and the 
said proposed purchasers have agreed to  purchase the said lot and are  
ready, able, and willing to  pay the purchase price In cash and accept 
deed conveying to them a good marketable title in fee simplc thereto. 
Tha t  the Trustees have tendercd to the proposed purchasers a duly 
esccuted and a c k n o ~ ~ l e d q t d  deed purporting to convey to them a good 
marketable title in fee simple to said lot, and denlanded the purchase 
price therefor, said deed being dated M:iy 10, 1963, and that the pro- 
posed purcha~ers  have refused to  accept the derd as tendered and 
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pay the  purchase price, contending t h a t  the  deed as  tendered does not 
convey to them a good marketable title in fee simple under the  
authority and direction given the Trustees in the  IJ7ill of J. C. Lewis, 
deceased. 

"Upon the  foregoing findings of fact  and the  agreed statement of 
facts, with exhibits at tached thereto, including the  Will of the de- 
ceased and the deed as  tendered, the  court is of the  opinion and now 
holds tha t  the  said Trustees are  devised a good marketable title in 
fee simple to the  lands described in the  will of the  deceased creating 
said trust  estate, and are given full power, authority, and direction 
a s  said Trustees t o  subdivide into lots and sell and convey a good 
marketable title in fee simple such portion thereof a s  in their best 
judgment and discretion will enure to  the best interest of the trust  
estate and i t s  beneficiaries. T h e  court is further of the opinion t h a t  
the provisions of said will do not require the Trustees in the exercise 
of their best judgment and discretion to first sell the  'Harris  Place' 
or to first subdivide into lots and sell any portion thereof, if in the  
best judgment and discretion of the Trustees i t  becomes necessary to 
sell any of the real estate, for tha t  the  testator merely expressed a 
wish and desire t h a t  if i t  became necessary in the  judgment of the  
Trustees to sell any  of the real estate tha t  the  Trustees first sell the  
Harris  Place, and t h a t  such wish and desire is not  mandatory on the 
Trustees, if in the best judgment and discretion of the Trustees i t  
will be to  the  advantage of the  trust  estate and its beneficiaries to sell 
other portions of said real estate. 

" IT  IS NOW, T H E R E F O R E ,  O R D E R E D ,  A D J U D G E D  -4XD 
D E C R E E D  as  follows: 

"That  the  deed dated RIay 10, 1963, of Robert  Rouse and Mar -  
garet Lewis Rouse, Trustees of the trust  estate created under the  
Will of J. C. Lewis, deceased, and joined in by  Robt.  Rouse and 
wife, Margare t  Lewis Rouse, individually, and Nora M a e  Sutton 
Lewis, widow, to William IT7. Kennedy, and wife, Meta  hIae  Kennedy, 
and duly executed by the  said grantors and tendered to  the said 
purchasers, conveys a good marketable title in fee sinlple to  the  said 
lot of land described therein, and subject only to  the  convenants and 
restrictions set out  in said deed, and t h a t  the  said defendants, William 
W. Kennedy and wife, Meta  M a e  Kennedy, grantees therein named, 
be and they are  hereby required to accept the  said deed conveying 
the  lands therein described and to  pay the  purchase price as therein 
set out." 

The defendants appeal, assigning error. 
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W k i t a k e r  & J e f f r e s s  f o r  plaintiff appallees.  
R. S. L n n g l e y  for d e f e n d a n t  appel lants .  

DEXST, C.J. The only assignment of error is to the judgment 
entered below. 

The appellants contend tha t  in view of the following provision in 
the last will and testament of J. C. Lewis, to wit, "If i t  becomes neces- 
sary in tlie judgment of my Trustees to sell any of the real estate, i t  
is my wish and desire tha t  the farm l a n d  known as the 'Harris 
Place' be first sold to provide the necessary funds to carry out tlie 
purposes of this trust," the trustees are not empowered to  subdivide 
and sell any portion of the "Homeplace," or tlie "Lettie Taylor Place," 
until after the "Harris Place" has been sold. 

The testator clearly expressed tlie desire that  his trustees should 
not sell any of his farm lands unless i t  became necessary to do so in 
order to  carry out the purposes of the trust. It has been determined 
tha t  the rents from the farms which constitute the principal assets of 
the trust  are insufficient to carry out tlie purposes of the trust. Fur- 
thermore, i t  appears from the findings of fact tha t  by subdividing and 
selling a small portion of the "Homeplace," consisting of only 15 
residential lots fronting on North Carolina paved I-Iigliway 58, lo- 
cated across the highway from Southwood School, which is one of 
1,cnoir CountyYs conso~l~dnted schools, tlie fia~ancial requirements of 
the trust mill be met and the farming operations of the trustees will 
not be niatcrlally affected. The "Homel~lace" is situate near the City 
of Kinston. 

The trustees are expressly empowered "to subdivide and develop 
said property, or any part  thereof into subdivisions for the sale of 
lots." The location of land adjacent to an improved highway has a 
great deal to do with its desirability arid sale value as a subdivision. 
No doubt the decision to subdivide the particular land involved here- 
in was influenced by its location adjacent to a hard surfaced highway, 
its accessibility to a consolidated public school, and its nearness to  
the City of Kinston. 

I n  view of tlie broad powers vested in the trustees to hold, manage, 
and dispose of said lands in accord with their best judgment and in 
their discretion, for the uses and purposes set forth in Item V of said 
will, creating the trust  estate, we hold tha t  the "wish and desire" 
expressed with respect to the disposition of the "Harris Place," were 
merely precatory words and did not constitute a testamentary dis- 
position of the propcrty or a mandatorv request with respect to the 
priority of disposition. 
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I n  54 Am. Jur., Trusts, Section 55, page 65, i t  is said: " " " " (T) he 
English and American majority rule is that  precatory words are pre- 
sumably indicative of no more than a request or an expectation, and 
do not create a trust unless the context or the surrounding circum- 
stances a t  the time of the making of the trust  instrument show tha t  
the trustor, although he used the language of request, really meant to 
leave the trustee (devisee, legatee, or legal donee) no option in the 
matter," citing Carter v. Strickland, 165 N.C. 69, 80 S.E, 961, Ann. 
Cas. 1913D 416. This case has been cited many times with approval by 
this Court. See Hardy v. Hardy, 174 N.C. 505, 93 S.E. 976; Laws v. 
Christnzas, 175 N.C. 359, 100 S.E. 587; Springs v. Springs, 182 N.C. 
484, 109 S.E. 839; Brinn v. Brinn, 213 N.C. 282, 195 S.E. 793; I n  re 
Estate of Bzdis, 240 N.C. 529, 82 S.E. 2d 750; Andrew v. Hughes, 243 
N.C. 616, 91 S.E. 2d 591. Cf. Moore v. Lnngston, 251 N.C. 439, 111 
S.E. 2d 627. 

I n  Sp~ings  v. Springs, supra, this Court said: "It is true tha t  under 
the old English decisions, which were followed by a few of the early 
cases in this country, the expression of a wish by the testator, like 
tha t  of a sovereign, was construed as a co~mmand, but all the later 
casee, both in Englanld and in this coun~try, repudiate the doctrine, and 
hold that  in the absence of a clear indication of a contrary intent, ex- 
pressions of 'wish,' 'desire,' etc., are to be taken as used in their com- 
monly accepted sense, and are not to be artifically construed by the 
courts as a trust." 

W e  hold tha t  upon the delivery of the deed heretofore tendered to 
the defendants, and payment of the purchase price agreed upon, the 
defendants will have a good and indefensible fee simple title to the 
premises conveyed. 

Therefore, the judgment entered by the court below is in all 
respects 

Affirmed. 

JERRY A. SIMPSON v. BURL WOOD. 

(Filed 18 September 1963.) 

Automobiles 33 33, 46- 

A pedestrian riolates G.S. 20-174(d) if he walks along his right side 
of the highway notwithstanding that he malks on the right shoulder com- 
plete& off the hard surface, and an instruction to the effect that he 
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~ i o l a t e s  the statute only if he wallrs along the right side on the hard sur- 
face o r  main traveled portion of the highway is favorable to him and can- 
not be held prejudicial on his appeal. 

BOUBITT, J., dissents. 

APPEAL by plaintiff from Patton, J., January Session 1963 of 
RUTHERFORD. 

This is a civil action to recover for personal injuries sustained by 
the plaintiff on 25 December 1959, allegedly caused by the negligence 
of the defendant in the operation of an automobile on a public high- 
way in Rutherford County. 

Plaintiff alleged in his complaint tha t  about 9:00 p.m. on the above 
date he was walking in a path s e ~ e r n l  feet from the paved portion 
of the Harris-Henrietta highway, in the Tovm of Henrietta, and was 
approaching the intersection of said highvay with Highland Avenue. 
Tha t  he was n-allung in a northerly direction on the right-hand side 
of the !iighway. 

The defendant alleged that a t  the time of the accident he mas driv- 
ing his automobile about 30 miles per hour in a northerly direction, 
and met another motor vehicle v i t h  bright headlights going south. 
Tha t  about the time the defendant was meeting said automobile, he 
saw the plaintiff in the road ahead of him walking in the same di- 
rection the defendant was traveling and directly in defendant's lane 
of travel on said paved road. 

The defendant in his answer denied that  he was negligent in any 
respect, but if he were negligent, he alleged the plaintiff was guilty 
of contributory negligence. 

The plaintiff testified tha t  he was not walking on the paved portion 
of the highway but was walking about tn.0 feet from the pavement 
when he was struck by defendant's automobile which approached 
from behind him. 

The defendant testified tha t  vhile he was approaching the street 
(Highland Avenue) turning to the right, another nlotor vehicle 
was n~ceting him. Tha t  he hsd his lights on dim. "I s2w the plaintiff 
when I was about 10 or I W w t  from him. " * ' IIe was walking ap- 
proximately two or three feet out on the highway on the right-hand 
aide of the road. " " ' TTThrn I saw the plaintiff there in the road ahead 
of me I inimediately applied my brakes and cut to the left to t ry  to 
avoid hitting him, but it was so close I just couldn't help hitting him." 
-1 Dcl)uty Sheriff of Rutherford County r h o  arrived a t  t,he scene 

of the accident a few minutes after i i  occurred, testified: "When I 
arrived a t  the sccne " " ' Mr. Wood's car mas in the middle of the 
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road. Mr.  Simpson had been moved. " " " I found some short skid 
marks leading up to 31s. Wood's car. " " " These skid marks were 
entirely on tlie black surface of the highway in the middle of the 
road. I did not find any skid marks on the shoulder of the road." 

Tlie jury answered the issues of negligence and contributory negh- 
gence in the affirmative. Judgment was entered on tlie verdict. The 
plaintiff appeals, assigning error. 

Hantrick & Jones, and Oscar J .  Mooneyham for plaintiff appellant. 
Jones & Jones for defendant appellee. 

DENNY. C.J. A4ssignments of error S o s .  3 and 4 challenge the cor- 
rectness of certain portions of the charge of the court to the jury. 

Assignment of error No. 3 is to the following portion of the court's 
charge: "The court instructs you tha t  by 'traveled portion' of a high- 
way, means that  portion intended for normal travel, and not tha t  part  
intended for emergency use only. It means, again, tha t  portion of 
the roadbed tha t  custon~ary and usual travel occupies and takes, 
on the public highway. 

"The court instructs you tha t  if you find tha t  the shoulder of the 
road was not used for customary travel a t  the time and place in 
question, then that,  the court instructs you, would not be the traveled 
portion of the h~ghnray, within tlie meaning of the law. 

"On the other hand, ~f you should find tha t  a t  this particular place 
in cluest~on, not onIy was the hard surface of t!ie Iiighvay used in t11e 
usual course of travel, but n1.o the other part ,  then thc whole thing 
wou!d be tlie traveled portion. BUT, -%S ,IPPLIC,IBLE TO TlIid 
C W E ,  TI112 C(?L713T ISSTRL-CTS \-OU SPECIFICALLY TILI'I' 
T H E R E  I S  S O  CT-IDESCE IS THIS CASE T I L i T  THE SIIOULD- 
ERS TYCRE USED I S  ORI)IXART TT1<IIICULZ4R TRAFFIC,  BUT 
T H E  SHOVLDERS TTERE USED FOR OTIIER PURPOSES, 
THAT IS, GETTISG OFF, An'D STOPPING, .1SD T H I S G S  L I K E  
THAT. i,lppellant's e~:lphaa~s.i So, the court in=tluct= YOU, tihat :is 
applicahle to this case, the trawled portlon of the highway mould 
mean that  portion of the highway which wa= used a t  that particuhr 
time, and intended for normal vehicu1:~r travel, and would not ~nclutle 
that portion intended for emergency use only." 

Assignment of error No. 4 is t o  tha t  portion of the court's charge on 
the second issue, as fo1lon.s: "SOW, again, the court instructs you on 
the second m u e  tha t  as the court understands the law, by travclcd 
portion of a highway, nlcans that  portion intended for normal traffic, 
and not that  portion intended for einergency use only, and that  i t  
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means that  portion of the roadbed that  customary and usual travel 
occupy and take on tha t  particular highway a t  tha t  particular time. 
If you find from this evidence tha t  the shoulder of the road on the 
right-hand side was not intended - and was not used for normal 
travel, then the court instructs you tha t  would not be a portion 
of the traveled portion of the highway. But ,  if you should find t h a t  
on tha t  particular highway, a t  that  particular time, that  the place 
where the plaintiff was, if he mas off the hard surface of tlie higl~way, 
if a t  tha t  time tha t  portion was intended and used for normal travel, 
and not for emergency purposes, then that  would be a portion of the 
traveled portion of tlie highway. 

"Kow, as  bearing upon the second i s u e ,  if the defendant has satis- 
fied you from this evidence and by its greater weight, t h a t  the plain- 
tiff a t  the time of this accident was walking on the right side of the 
highn-ay, along the traveled portion of said higlinay, that  mould be 
an act of negligence on his part ,  and may be considered by you in de- 
termining whether, on all tlie evidence, he was guilty of contributory 
negligence; and on I s w e  #2, if the defendant has satisfied you from 
the el-idence, and by its greater weight tha t  the plaintiff a t  the time 
and place in question was walking on the right-hand side of the high- 
way, on the traveled portion thereof, or if he was traveling, walking 
nnyrvhere on the right traveled portion of the highway, or  if you are 
satisfied from this evidence, and by  its greater weight, tha t  in walking 
along there, he did not exercise ordinary care for his own safety, t h a t  
is, he did not look, or keep a lookout for vehicles on the highwayr or 
use ordinary care for his own safety - either one of those things 
would be negligence on his part. It would be a negligent act  on his 
part ,  and if you are further satisfied from the evidence and by its 
greater weight, that  such act, or acts of negligence on his part ,  con- 
curring with the negligence of the defendant Wood, produced his 
injuries as  one of the proximate causes thereof, then you should 
answer I ~ s u e  #2 yes." 

G.S. 20-174 (d )  reads as  follows: "It shall be unla~vful for pe- 
destrians to walk along the traveled portion of any  highway except on 
the extreme left-hand side thereof, and such pedestrians shall yield 
t~lic right of way to appro:lching traffic." 

As we constrlle this statute. a pedestrian walking on the right-hand 
side of the highway, along the traveled portion thereof, does not have 
to be on the hard surface or the traveled portion thereof to  be in 
violation of this statute. Spencer v. Motor Co., 236 N.C. 239, 72 S.E. 
2d 598. 
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G.S. 20-174 (d )  makes i t  unlawful to walk along the  traveled 
portion of any  highway except on the extreme left-hand side thereof. 
It follows, therefore, t h a t  i t  is unlawful to  walk on the right-hand 
shoulder of a highway along the traveled portion thereof. I n  view of 
our decisions, ho~vever, interpreting this statute, i t  is to be left to the 
jury to  consider a violation of the statute as evidence of negligence 
along with the  other evidence in determining whether or not the  
plaintiff contributed to his own injury and rvas, therefore, guilty of 
contributory negligence. Bunk v. Philhps, 236 S . C .  470, 73 3.E. 2d 323; 
Simpson v. Curry, 237 N.C. 260, 74 S.E. 2d 649; Xoore  v. Bezulla, 241 
S . C .  190, 84 S.E. 2d 817; 4 X.L.R. 2d Anno: Pedestrian's Soncoin- 
pliance K i t h  Statute,  pages 1233 through 1264. 

I n  Spencer v. Motor  Co., s~rpra ,  there was no evidence tending to  
show t h a t  the plaintiff, a pedestrian, was ~ ~ a l k i n g  on the  paved portion 
of the highway. There v-as evidence tending to show tha t  she was 
\valking on the shoulder of the  road on the right-hand side thereof 
when she was hit by a car traveling in the  same direction. There was 
likeivise evidence from vhich i t  might be inferred tha t  she mas walk- 
ing on the  left-hand side of the highway facing oncoming traffic. This 
Court said:" * * " ( I )  f plaintiff were walking north on her right-hand 
side of the highway, this  v a s  in violation of the statute.  G.S. 20-174 
i d ) ,  and n-ould be evidence of negligence to be considered in con- 
nection with surrounding circumstances as to  whether she used 
reasonable care and caution commensurate with visible conditions." 

I n  R a d f o d  v. Young, 194 K.C. 747, 140 S.E. 806, the appeal in- 
volved the  interpretation of a n  ordinance adopted by  the  Highway 
Commission pursuant to the provisions of Public L a m  of 1923, 
Chapter 160, ~vhich,  among other things, provided: "Pedestrians malk- 
ing on the highways shall keep to the  left-hand side of the road. Any 
violation of the foregoing rules, regulations or ordinances shall consti- 
tute a misdemeanor and be punished as provided by statute." The  
defendant offered evidence tending to show t h a t  a t  the  time of the 
injury the plaintiff was walking on the  right-hand side of the highway 
in violation of the above ordinance. The plaintiff's evidence tended 
t o  show he Ivas nolt n-alking on bhe paved portion olf the liighn-ay. T h e  
question presented on appeal was ~ h e t h e r  or not walking along the  
right-hand side of the  higlin-ay in violation of the  ordinance consti- 
tuted contributory negligence. This Court  said: "The judge charged 
the  jury in substance tha t  if they should find tha t  the plaintiff was 
TI-alking on the right side of the highway in violation of the ordinance 
enacted by the  State Highway Commission, and t h a t  if such conduct 
Tvas the proximate cause of the  injury, plaintiff was not entitled to 
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recover. This is a correct interpretation of the lam." Hzinnicutt v. 
Kznzbrell, 207 N.C. 494, 177 S.E. 323; Miller 2;. Motor Frezght Corp., 
218 S .C.  464, 11 S.E. 2d 300. 

I n  the case of Crouse v. Pugh, 188 Va. 156, 49 S.E. 2d 421, 4 A.L.R. 
2d 1242, tlie evidence tended to show that  the plaintiff Pugh, appellee, 
was ~valking eustwardly on the gravel shoulder off the right edge of 
the hard surface of the road when he was, without warning, struck 
from behind by the automobile of defendant Crouse, appellant. The 
defendant testified that  he was drivmg about 25 or 30 milcs an hour 
on his right side of the road; that  immediately prior to the accident he 
met an oncoming car traveling west n - ~ t h  bright lights; tha t  he was 
1b1indt.d by tihe l~glits, an~d just as t~he onconung car passed him he slaw 
the plaintiff SIX feet in front of him on tlie hard surface of the road, 
just to the right of the center of the front of his car ;  tha t  he slammed 
on his brakes, but struck the plaintiff before he could stop. 

The Motor Vehicles Code of Virginia, section 2154 (126) (g ) ,  which 
was in effect a t  tha t  time, read as  follows: "Pedestrians shall not use 
the highways or streets other than the sidewalks thereof, for travel, 
except IT-hen necessary to do ao because of tlie abisence of side~walkrs, 
reasonably suitable and passable for their use, in which case they shall 
kecp as near as reasonably possible to the extreme left  side or edge of 
the h i g h ~ ~ a y s  or streets." 

The Virginia Court said: "While a pedestrian walking on a right 
shoulder may not occupy as dangerous a position as one n-alk~ng 
on the right edge of the paved surface, he is, nevertheless, in a position 
of danger by reason of the possible inadvertence and negligence of 
operators of vehicles, by conditions requiring the use of the slioulder 
by n~otorists, or by such circumstances as are clainled to have arisen in 
this case. Though less compell~ng, the same reasons of safety which re- 
quire n pedestrian to  walk so as to fave oncoming vehicles apply to  
one who walks on the right shoulder of the highway. -2 pedestrian who 
does not comply with the statute and its purpose does not avail 
hinisclf of evcry reaso~na~ble precaution for hi~s safety. A violation of 
Code, section 2164 (126) (g) amounts to negligence as a matter of law. 
Whether or not such violation be a remote cause or the cause which 
proximately contr ibute  to the injury is a question for the jury." 

We hold tha t  the plaintiff's evidence to the effect tha t  he mas walk- 
ing about two feet from the pavement on the right-hand side of the 
highway IT-as sufficient to estabilsh a violation of G.S. 20-171 (d)  on the 
part  of the plaintiff which was evidence of negligence to be considered 
along with the other facts and circun~stances involved in determining 
whctl~cr or not the plaintiff was guilty of contributory negligence. 



I n  our opinion, the  instructions given by the court, challenged by  the  
foregoing assignments of error, were more favorable to the  plaintiff 
than he was entitled to under the  law. Therefore, he was not prejudiced 
thereby. 

Other assignments of error present no prejudicial error which in our 
opinion mould justify a new trial. 

I n  the trial below, n-e find no error which entitles the plaintiff to the  
relief sought. 

K O  error. 

BOBBITT, J., dissents. 

STATE OF NORTH CAROLINA, ON RELATION OF ROBERT S. SWAIN, 
SOLICITOR O F  T H E  1 9 ~ ~  ~ O L I C I T O R I A L  DISTRICT 7. WILLIAII E. CRESS- 
IIhK.  JUSTICE O F  THE PEACE FOR A k ~ ~ ~ ~ ~ ~ ~ ~  TOWKSHIP. 

(Filed 18 September 1563.) 

1. Appeal and  E r r o r  § 35; Evidence 1- 
The Supreme Court will take judicial notice of its own record~s. 

2. Courts 5 17; Public Officers § 1% 
Where a petition for the removal from office of a jus.tice of the peace 

is heard by the resident judge who appointed him, and the judgment of the 
court recites that the petition came on to be heard under the provisions 
of G.S. 7-113, and it  appears that  the judge promptly heard the proceeding 
in chambers after notice to the justice of the peace, instead of fixing the 
hearing at the next tern1 after the petition w-is filed, i t  is hcld that  the 
proceeding n-ns under G.S. 7-115 and not under G.S. 128-16 t h ~ o u g h  G.S. 
128-20. 

3. Sam- 
A justice of the peace is not entitled to recover his costs and attorney's 

fees upon final judgment in his favor in a proceeding under G.S. 7-113 to 
remove 11in1 from office. since G.S. 7-115, unlike G.S. 128-70, makes no 
prorision for such recovery. 

4. Same; Statutes 8 3- 
G.S. 7-113, relating to the removal of a justice of the peace by the 

rosident judge appointing him, is rrstricted in its scope and provides 
n procedure different from that specified in G.S. 128-1G through G.S. 
128-20. and the two statutes are  not in pari  materia, and the l~rovisions 
of G.S. 128-20, relating to the recovery of costs and attorney's fees 
is not applicable to a proceeding under G.S. 7-116. 
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APPEAL by respondent from Martin, S.J., 11 February 1963 Session 
of BUNCOMBE. 

Motion in the cause filed 27 Noveniber 1961 for the allowance of 
reasonable arid necessary expense, including a reasonable attorney fee, 
pursuant to the provisions of G.S. 128-20. There was a final termi- 
nation of the proceeding in which this motion n-as filed by a decision 
of this Court on appeal favorable to wspondent, which is reported in 
255 N.C. 546, 122 S.E. 2d 35.8. 

From an order denying the motion, respondent appeals. 

?T i .  h l .  Styles for respondent appellant. 
T o m  S.  Ganison, Jr., for p1ainti.f appellee. 

PARKER. J .  On 16 January 1961 Robert S. Swain, solicitor of the 
19th solicitorial district, filed a petition in the name of the State of 
North Carolina with W. I<. AIcLean, resident judge of the 28th judicial 
district, to  remove from office William E. Creasman, a justice of the 
peace for -4sheville Township, Buncon~be County, for an alleged con- 
spiracy to cheat and defraud Buncombe County out of fees collected 
for service of process from Alay 1960 until the present time, and for 
an alleged issuing of process for certain business firms and not col- 
lecting tlie required fees until the present time. It is alleged in the 
petition tha t  the solicitor is acting under the provisions of G.S. Ch. 
128, sees. 16 and 17. 

Taking judicial notice of our own records, when this proceeding 
was before us a t  the Fall  Term 1961, S. v. McMilliam, 243 N.C. 775, 
92 S.E. 2d 205, this appears from the record proper: the day the 
petition was f i l d  by solicitor Swain he presented i t  to  V 7 .  Ii. lllcLean, 
resident judge of the 28th judicial district, who on the same day enter- 
ed an order wherein, after reciting tha t  William E. Creasman is a 
justice of tlie peace for Asheville Townsliip, Buncombe County, duly 
appointed by him under and by virtue of G.S. 7-115, and after reciting 
a suininary of the charges alleged in the petition against Creasman, 
Creasnlan is ordered to appear before him in chambers on 23 January 
1961 there to be heard in the proceeding. 

On 28 January 1961 respondent filed an answer denying the material 
allegations of the petition and alleging a number of facts as a further 
ansn-er and defense. 

Taking furtihcr judicial notice of our records, i t  appears the proceed- 
ing came on to be heard by Judge RlcLenn a t  the appointed time and 
place, ~vllo, after hearing the evidence and counsel, entered a judg- 
ment reciting that  the petition came on t o  be heard by him under and 
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by authority of the provisions of G.S. 7-115, and removing Creasman 
from office. On appeal this Court reversed the judgment below. 255 
N.C. 546, 122 S.E. 2d 358. Our opinion was filed 1 November 1961. 
The motion in the cause was filed 27 November 1961. 

The motion in the cause alleges the initiation of the proceeding to 
remove him from office, wherein i t  is stated the solicitor is acting 
under the provisions of G.S. Ch. 128, secs. 16 and 17, the judgment re- 
moving him from office, the reversal of the judgment on appeal, the 
final termination of the proceeding favorable to  him, and prays that  
he be allowed reasonable and necessary expense, including a reasonable 
attorney fee. 

The motion was heard by Judge Martin upon the petition and 
answer, decision of this Court on appeal, motion in the cause, and 
arguments of counsel as to  whether or not upon the record respondent 
was entitled as a matter of law to the allowance of any expenses. 
Judge Martin entered an order to the effect that  the proceeding in the 
superior court and thereafter to remove Creasman from office mas 
pursuant to the provisions of G.S. 7-115, that  G.S. 128-20 is not appli- 
cable to proceedings under G.S. 7-115, tha t  Creasman, a justice of the 
peace, is not a county officer within the meaning of G.S. 123-20, and 
denied respondent's motion. Respondent excepted and appeals. 

G.S. 128-16, which was enacted by the General .%ssembly before 
1920, prior to 1959 provided that  "any city prosecuting attorney, any 
sheriff, police officer, or constable, shall be removed from office by the 
judge of the superior court upon charges made in writing" for certain 
specified offenses. The General -%ssembly a t  its 1939 Session amended 
G.S. 128-16 by inserting after the comma following the word "at- 
torney" the ~ o r d s  "any justice of the peace," wliich amendment be- 
came effective after its ratification 20 June 1939. Session Laws of 
Korth Carolina 1939, Ch. 1286. The General z lsembly a t  its 1961 
Session again amended G.S. 128-16 by striking out the words "Any 
city prosecuting attorney" a t  the beginning of the statute and insert- 
ing in lieu thereof the words "Any judge or prosecuting attorney of 
any court inferior to  the Superior Court," and by inserting after the 
r o r d s  "Superior Court" the n-ords "resident in or holding the courts 
of the district where said officer is resident." Session Laws of North 
Carolina 1961, Ch. 991. The 1961 amendment became effective after 
its ratification 17 June 1961, and Judge YlcLean's judgment removing 
respondent from office n.as entered 6 Febrilary 1961, as appears from 
the records of this Court. 

G.S. 123-17 provides that  the petition for removal may be filed by 
the solicitor of the district, or by others specified therein. 
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G.S. 128-20 provides t h a t  the trial of such a reinoval proceeding 
shall take precedence orcr all other cases upon the court calendar, 
"and shall be heard at  the next tern1 after the petition is filed, pro- 
viding the proceedings are filed in said court in time for said action 
to be heard," and the superior court shall fix the time of hearing. This 
section further provides, "if the final termination of such pro- 
ceedings be favorable to any accused oflicer, said officer shall be allow- 
ed the reasonable and necessary expense, including a reasonable at- 
torney fee, to be fixed by the judge, he has incurred in making his 
defense, by the county, if he be a county officer, or by the city or town 
in TT-liicli he holds office, if he be a city officer." 

G.3. 128-16 through G.S. 128-20, both inclusive, are codified in 
General Statutes under Ch. 128, entitled "Offices and Public Officers," 
Art. 2, entitled "Removal of Unfit Officers." 

Prior to 1935 G.9. 7-113, which appears in General Statutes under 
Ch. 7, entitled "Courts," Subchapter V, entitled ('Justices of the 
Peace," Art. 14, entitled "Election and Qualification," provided tha t  
the Governor may, from time to time, a t  his discretion, appoint one or 
more fit persons in every county to act as justices of the peace and 
issue to each ju3tice of the peace a commission, and i t  further provided 
that  he may under certain circumstance:: revoke such commission. This 
section prior to 1933 dld not provide for the removal from office 
of a justice of the peace by a court. 

In  1933, the Ckneral Assembly, 1955 Session Laws, Ch. 910, amended 
G.S. 7-115 by striking out all the language of the section and substi- 
tuting in lieu thereof language to this effect: I n  addition t o  other 
methods provided by law for appointment or election of a justice of 
the peace, tlie resident judge of tlie superior court of the district 
in which a county is situated may, from time to time, a t  his dis- 
cretion, appoint one or more fit persons as justice of the peace in said 
county, who shall hold office for two years, provided the appoint- 
ing judge shall find to his satisfaction there is then existing a need 
for such additional justice or justices of the peace. G.S. 7-115, as 
aincnded, rewritten, and enacted by the 1955 General Assembly 
specifically provides, "Any justice of t h e  peace so appo in ted  may, 
after due notice and hearing, be removed from office by the resi- 
dent judge of the superior court of the district in which the county 
1s situated, for misfeasance, malfeasance, nonfeasance or other good 
cnuse." (Emphasis ours.) This Act became effective 1 July 1955. 
3 I c I n t y r e  .c. Clnrkson, 23 1. N.C. 510, 5 15, 119 S.E. 2d 888, 891. G.S. 
7-115 in effect qince 1 July 1953 has no provision, like G.S. 128-20, 
to tlie effect that  i f  the removal hearing results in a final termination 
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of the proceeding favorable to the accused justice of the peace, 
the said justice of the peace shall be allowed reasonable and aeces- 
sary expense, including a reasonable attorney fee, incurred in de- 
fending himself. 

Respondent Creasman was appointed a justice of the peace for 
Asheville Township, Buncombe County, by W. I<. XcLean, resident 
judge of the superlor court of the district in which Buncombe County 
is situate. Although the solicitor in his petition alleged tha t  he was 
acting under tlie provisions of G.S. Ch. 128, secs. 16 and 17, i t  is 
manifest that  the proceeding was heard under the provisions of 
G.S. 7-115 for two reasons: One, Judge 3lcLean so stated in his 
judgment removing Creasnlan from office (see first appeal in this 
proceeding, 255 N.C. 546, 547, 122 S.E. 2d 358, 359), and two, he 
proceeded promptly to hear the proceeding, after due notice to 
Creasman, in chambers, instead of fixing the time of hearing the 
proceeding "at tlie nest term after the petition is filed," as provided 
in G.S. 128-20. 

Since the 1939 amendment to G.S. 128-16, any justice of the peace, 
and also many other officers, may be removed from office under the 
provisions of G.S. 123-16 through G.S. 128-20, both inclusive, if a t  
a hearing a t  a term of the superior court he is found guilty of the 
comniission of one or more acts prollibited by G.S. 128-16. G S. 
7-115, cs  remit ten and enacted by the 1953 General Assembly, is 
f a r  mole restrictive in its scope than G.S. 123-16 tl~rougli G.S. 128-20, 
both inclueire, heenuse i t  provides tha t  a justice or justices of the 
pence appolntcd by the resident judge may be removed from office 
lcly the resident judge, not some other judge, for cnuse, after a hear- 
ing, 2nd i t  does not lrovide for a hearing a t  term, thereby affording 
a more prompt procedure for the hearing of charges against such 
a justice of the peace than provided under the provisions of G.S. 
128-16 through G.S. 158-30. both inclusive, and further because it 
has no application to a justice or justices of the peace not appointed 
by the resident judge, or to any other officer. 

TT'l~en the 1933 General Assembly rewrote and enacted G.S. 7-115, 
i t  did not m i t e  in the Act a provision like the provision in G.S. 
128-20 that  if in a proceeding under G.S. 7-115 there was a final 
termination of tlie proceeding for the removal of a justice of the 
peace appomted by the resident judge favorable to him, he should be 
allowed t!?e reasonable and necessary expense, includmg a reasonable 
attorney fee, Incurred in making his defense. By reason of this 
omission, and of tlie fact tha t  the 1935 -4ct makes no reference to 
G.S. 128-20, and of the very restrictive scope of G.S. 7-115, i t  
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seems the Legislature never intended that  the provisions of G.S. 128- 
20 should be applicable to proceedings under G.S. 7-113. G.S. 7-115 
and G.S. 128-16 through G.S. 128-20, both inclusive, do not deal 
with the same subject or matter, because of the very restrictive 
scope of the provisions of G.S. 7-115, so as to bring into effect the 
familiar rule of statutory construction that  statutes in pari materin 
are to be construed together, if possible, and make the provisions of 
G.S. 128-20 applicable to proceedings for removal of a justice of the 
peace under the provisions of G.S. 7-115, ~vhen  there is a final termi- 
nation of the proceeding favorable to the accused justice of the peace. 
Coach Lines v. Brotherhood, 254 S . C .  60, 68, 118 S.E. 2d 37, 43, as to 
statutes in p a ~ i  materia. 

The hearing here was under the provisions of G.S. 7-115, and in 
our opinion the provisions of G.S. 128-20 are not applicable to pro- 
ceedings under G.S. 7-115, and such was the legal conclusion of the 
judge below with which v e  agree. 

Having arrived a t  this conclusion, which is fatal to respondent's 
appeal, we do not reach for determination the superfluous legal con- 
clusion of the judge below tha t  a justice of the peace is not a county 
officer within the meaning of G.S. 128-20, and on tha t  interesting 
question we express no opinion. 

All respondent's assignments of error are overruled and the judg- 
ment below is 

Affirmed. 

STATE O F  NORTH CAROLINA ox  RELATION OF J. BEN PITTS v. 
DEXTER F. WILLIAMS. 

(Filed 18 September 1963.) 

Public Offlcers § 2- 
Where a board of county commissioners appoints one of its members 

n member of the county board of public welfare for a three-year term, 
the fact that the member's term of office as  county aommissioner ex- 
pires during the three-gear term does not terminate his term as a 
member of the county board of public welfare, G.S. 108-11. The statute 
does not use the term "ex officio" in its technical sense. 

APFEAL by defendant from Nubbard, J., February 1963 Session 
of CRAVEN. 
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This action by J. Ben Pitts ,  plaintiff's relator, is for an order de- 
claring him to  be the duly appointed and qualified member of the 
Craven County Welfare Board for the three-year term ending on 
June 30, 1965. Pit ts  gave bond and obtained leave of the Attorney 
General to bring this action in the name of the State in accordance 
with G.S. 1-515 e t  scq. 

The parties filed pleadings, waived a jury trial and submitted the 
cause for decision upon an agreed statement of facts and attached 
eshibits. The agreed facts are summarized beloiv. 

R.  L. Stallings. Sr., under appointment by the Board of County Com- 
niiebioncrs of Craven County, served two successive terms of three 
p a l s  each as a meinher of the Craven County Welfare Board. His 
second three-year term expired June 30, 19G2. He  was not a member 
of t!ie Board of Connnissioners  hen appointed to membership on 
the Welfare Board or a t  any time thereafter. 

:It its regular meeting on July 2, 1962, the Board of Coinn~issioners, 
then coniposed of George W. Ipock, Chairman. Johnnie E. Daugherty, 
C. D .  Lnncaster, Dexter F .  TTilliams and ,J. B. Pit ts ,  adopted by 
unanimous vote a motion "appointing J.  Ben Pitts  to the Craven 
County B o x d  of Public Velfare for the ensuing term." Pit ts  took no 
qeparate oath of office as a member of the Welfare Board but had 
previously taken tlie oath as a member of the Board of Commissioners. 

Pit ts '  term of office as a member of tlie Board of Commissioners 
expired December 3, 1962. He  had been a candidate for the office 
of County Commissioner in the Democratic Primary of 1962 but n-as 
not nominated. I n  the general election in Kovember 1962, the per- 
sons elected members of the Board of Commissioners "for the next 
ensuing term of four years," (Chapter 604, Public-Local Laws of 
1939) n-ere D. Livingston Stallings, Johnnie E. Daugherty, James 
Chance, Dexter F. TT'illiams and Grover C. Lancaster, J r .  They mere 
duly sworn, assulned their offices and held their first meeting on 
December 3. 1962. 

The Board of Coinnlissioners a t  a meeting regularly held on 
December 17, 1962, adopted by unaniinous vote a motion "that a 
member of the preqent Board of Commi~sioners be appointed as a 
nleinber of the Craven County V7clfare Board, replacing J. Ben 
Pitts," and thereafter adopted by unnninlous vote a motion appoint- 
ing Dexter F .  TTilliams "as a member of the Craven County J17el- 
fare Board, to succeed Mr.  J .  Ben Pitts." By  letter dated December 
19, 1962, Frank Ballard, Chairman of the 7J7elfare Board, was so ad- 
vised. &\ copy of this letter was sent to Pitts. Upon receipt thereof, 
Pitts, by letter dated Decenlber 20, 1962, addressed to "The Chairman 
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and hIeinbess of the County Board of Conlinissioners of Craven 
County," after referring t o  matters set forth above and after quoting 
pertinent provisions of G.S. 108-11, concluded as follows: 

"I havc not submitted my retignation as a nleinber of the 
Craven County Board of Public TVelfare, and, under the  law my 
term of office does not expire until the first Monday of July 
1965. Your arbitrary action in attenlptlng to oust me from the 
Craven County Board of Public Welfare, and naming Mr. 
Dexter F. Villlams as my successor, is void and contrary to  law, 
and I wish to assure you tha t  I expect to continue to  serve on 
this board for my three year tenure regardless of what action 
you have taken. 

"It would be appreciated by me if you would rescind the action 
taken by you on Monday, December 17, 1962, naming Mr. 
Dexter F. Williams as  my sucessor and notify the public of this 
action through the local press." 

The Board of Coinrnissioners a t  a meeting regularly held on 
January 7, 1963, after a discussion of the matters set forth above, 
adopted by unanimous vote a motion "for the previous action on the 
matter to stand." 

Judge Hubbard, based on the agreed facts and his conclusions of 
lam, entered judgment providing: 

" IT  IS, THEREFORE,  ORDERED,  ADJUDGED ,4ND D E -  
C R E E D  tha t  the plaintiff, J .  Ben Pitts, Tvas duly appointed a 
member of the Craven County Board of Public Welfare for a 
three-year term beginning July 1, 1962, and that the appoint- 
ment of the defendant, Dexter 17. Williams, by the Board of 
Conmliseioners of Craven County to serve in the place and stead 
of the said plaintiff is without force and effect and tha t  the plain- 
tiff is entitled to  such writ or other process as is necessary to 
enable him to continue to serve as a inenlher of said Craven 
County Board of Public Velfare until the expiration of such 
three-year term for ~ h i c h  he T T ~  appointed, ~vhicli began on 
July 1. 19G2. I t  is further ordered that  the defendant shall pay 
the costs." 

Defendant excepted and appealed, assigning as error designated 
conclusions of law and the judgment. 

Lazwence A. Stitlz for d e f e n d a n t  appe l lan t .  
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N o  counsel contra. 

BOBBITT, J. The  question is whether the term of office of Pi t t s  a s  
a member of the  Welfare Board expired on December 3, 1962, on nc- 
count of the expiration on tha t  da te  of his terni of office as a m e m l m  
of the Board of Commissioners. 

Decision must be based on G.S. 103-11 n-liicli, in pertinent part ,  
provides : 

"Each of the several counties of the State shall have a county 
welfare board composed of three members who shall be appointed 
as follo~vs: The board of county commissioners shall appoint one 
lnernber ~ l i o  inay be one of tlielr own number to serve as ex 
officio niember of the county welfare board n-lth the sanie powers 
and dutles as the other two nicmbere, or they may  appomt a 
person not of t l l e~ r  on-n number to scr re  on the county n-elfare 
board;  the State Board of Public Welfare shall appoint one 
meinher; and the t ~ o  members so appointed shall select the  third 
member. I n  the event the two members thus appointed are unab!e 
to  agree upon tlie selection of the third member, such thlrd mem- 
ber shall be appointed by tlie resident judge of tlie superlor court 
of the district in which the county is situated. 

"Appointments of county xelfare hoard inernhers <hall be made 
on or l~efore the first day  of July  of the year in n-liich the term 
of appointment expires, and shall be effective as of tha t  date,  and 
tlie terms of office shall be three years each. Appointments to fill 
vacancies shall be for the  remainder of the term of office. Prior 
service on a county welfare board shall not disqualify any  perkon 
for service under this artlcle, but  no niember shall be eligible 
to serve more than two successive terms." 

R. L. Stallings, Sr., whose term of office expired June 30, 1962, was 
not eligible for reappointment. It was the duty  of the Board of 
C~mnnissioners a t  their meeting on Monday, July  2, 1962, to appoint a 
member of the Welfare Board to succeed Mr.  Stallings; and the first 
sentence of the second paragraph of G.8. 108-11 expressly provides 
tha t  the t e m  of o.fice of such appointee "shall be three years." At said 
meeting, the Board of Conin~issioncrs appointed J. Ben Pi t t s  (as  
successor to R .  L. Stallings, Sr.1 "for the  ensuing terni." The "en- 
suing term" was the statutory term of three years. The Board of 
Commissioners as constituted on July  2, 1962, was authorized and ob- 
ligated to appoint Air. Stallings' successor; and,  with knowledge t h a t  
hc would not be a ~nenlber of the Board of Commissioners after 
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December 3, 1962, Pitts was appointed for tlie three-year term ending 
June 30, 1965. 

It is noted tha t  the three-year term of one of the three members 
of tlhe VTelf~a~re Board expire3 on June 30th of each year. The o~bviou~s 
purpose of this statutory plan is to give assurance there will always 
be a t  least two ineinbers with prior knowledge and understanding 
of the Welfare B o a ~ d ' s  functions, prograin and problems. 

Attention is directed to this provision in the first paragraph of 
G.S. 108-11: "The board of county cominissioners shall appoint one 
member who may be one of their own number to serve as ex officio 
member of the county welfare board with the same powers and duties 
as the other t ~ o  members, or they may appoint a person not of their 
own number to serve on the county welfare board." 

Originally, the statute contained no provision for the appointment 
by a board of county commissioners of one of their onm number to 
serve as a meinbcr of the county n7elfare board (formerly county 
board of charities and public welfare). See N. C. Code of 1939 
(Rlichie), 5 5014. The statute was amended so as to authom'ze a board 
of county commissioners, if i t  saw fit to do so, to appoint "one of 
their own number" to serve as a member of the county welfare board. 
Public Laws of 1941, Chapter 270, Section 2. The amendment did not 
require tha t  a board of county commissioners appoint "one of their 
own number," but by authorizing i t  to do so removed any question as 
to tlie legality of such appointment. 

From July 2, 1962, through December 3, 1962, while a county 
con~missioner, and from December 3, 1962, until June 30, 1963, while 
not a county commissioner, Pitts was eligible for appointment and ser- 
vice as a member of the Welfare Board. His eligibility for such ap- 
pointment did not depend upon whether he was or was not a county 
commissioner. Under his appointment, Pitts was "to serve as ex officio 
member of the county welfare board" from July 2, 1962, through 
December 3, 1962. His service aftcr December 3, 1962, would be as 
an appointed member who was not a county comn~issioner. TJThen this 
change in status occurred, it would seem tha t  an oath of office as 
member of the Velfare Board should be administered to and taken 
by Pitts. 

"Ex officio" is defined as fol lo~w: "From office; by virtue of the 
office; without any other n.arrant or appointment than that  resulting 
from the holding of a particular office." Black's Lam Dictionary, 
Fourth Edition, 661; 18 Cyc. 1500; 12 A. c t  E.  Encycl. of L., 2d 
Edition, 391; 32 C.J.S. 1145. 
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Obviously, the term "ex officio" is not used in G.S. 108-11 in its 
technical sense. The authority of Pitts as a member of the Welfare 
Board did not result from the fact tha t  he was a county com- 
missioner but from the fact that  the Board of Conlmissioners had ap- 
pointed him to serve as a member of the Welfare Board for the three- 
year term ending June 30, 1965. K h a t  the General Assembly intend- 
ed by the use of the term "ex officio" when i t  enacted the 1941 
Amendment is unclear. It may have been apprehensive as to the dual 
office holding provision of Article 14, Section 7, of the Constitution of 
S o r t h  Carolina. It may have intended to make plain tha t  a county 
commissioner, when appointed and while serving as a member of the 
Welfare Board, was not entitled to additional compensation for such 
service. 

The Board of Comn~issioners on July 2, 1962, under the clear 
mandate set forth in the second paragraph of G.S. 108-11, was under 
duty to  appoint a member of the Welfare Board for a t h ~ e e - y e a r  term.  
It appointed Pitts for such three-year term. G.S. 108-11 contains no 
provision sufficient to suport the view tha t  the expiration of the 
term of office of Pitts as county commissioner disqualified him from 
further service as a member of the Welfare Board or created a 
vacancy in the office to which he had been appointed. Hence, the action 
of the (new) Board of Commissioners on December 17, 1962, pur- 
porting to appoint defendant to succeed Pitts, mas null and void. 
Present statutory provisions require tha t  the judgment of the court 
below be affirmed. 

Affirmed. 

R, L. COBURS a m  WIFE, MARTHA H. COBURN v. ROASOKE LAND ASD 
TIXBER CORPORATIOX, COASTAL LUMBER COJIPANY, L. B. 
BLACKJIAN, B. H. OATES A X D  WIFE, RUTH OATES, J. TT. nrEI,LS 
ASD ~ I F E .  RUTH WELLS, K. P. LISDSLEY A X D  WIFE, 1\IURCEIL P. 
LISDSLEY, L. P. LISDSLEY AXD WIFE, JIARGUERITE G. LISDSLEP.  

(Filed 18 September 1963) 

1. Appeal and Error § 4- 

Only the party aygr ie~ed  by the judgment may appeal therefrom, and 
the partg aggriered is one whose substantial rights a r e  affected by the 
judgment. G.S. 1-271, G.S. 1-277. 
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2. Judg~uents § 3% 

I11 an action to restrain the cutting and removal of timber, a judgment 
of disinissal based on findings of the referee, approved by the court, that  
l~laintiffs had failed to show title to the tract in controversy, is not 
eqnirnlent to a voluntary nonsuit but is equivalent to a n  express jury 
finding that plaintiffs were not the owners of the land in controversy, and 
precludes plaint i ls  thereafter from asserting title to such land. 

3. Injunctions 5 16; Judgments § 5- 

Wliere judgment on the merits is entered adjudicating that plaintiffs 
a re  not the owners of the tract of land in controvsery, and the cause is 
retained solt'ly for tlie assessment of   lam ages against plaintiffs' injunc- 
tion bond, a trespass committed by plaintiffs subsequent to the judgment 
does not coine within the scope of the action, and defendants may not 
reeoler danlages for suc11 trespass by motion in the cause. 

4. .\ppeal and Error § 4- 
Where plaintiffs a re  estopped from claiming the land in oontrorersy by 

judgnient un the merits that they a re  not the owners thereof, no judgment 
in regard to the use of the land can affect any substantial right of theirs, 
:tilt1 their atteml~tecl appeal from an order continuing to the hearing a n  
order restmining tllelu from cutting timber from the land will be dis- 
iuissetl. 

APPEAL by plaintiffs from an order of Bzlndy, J., in Chambers in 
BEAUFORT County, continulng a restraining order until the final hear- 
ing. 

This action was instituted in August 1957 for the purpose of (1) 
establ~ahing plaintiffs' title to a tract of land in AIartin County con- 
taining 87.79 acres, (2) recovering damages for timber cut therefrom 
by Roanoke Land and Timber Corporation (Timber Corporation), 
and (3) restraining further cutting by Timber Corporation. 

Timber Corporation denied plaintiffs owned the land described in 
a deed to i t  conveying the timber on the Conoho farm of defendants 
Lindsley; i t  admitted i t  had cut part  of the timber described in tha t  
deed and asserted tlie rlght to cut the remaining timber. 

.it plaintiffs' instance a preliminary restraining order issued 21 
August 1957 prohibiting Timber Corporation from further cutting. 
On 3 September 1957 this order \$-as by  consent, continued to the final 
liearmg on condition tha t  plaintiffs give bond in the sum of $1000 
"to indemnify the defendants against any loss which they niay sus- 
tain by reason of the restraining order." Tlie bond was given. 

The cause was referred, Cobum v. Tzmber Corp., 257 N.C. 222, 125 
S.E. 2d 593. The referee reported: "The evidence, considered in the 
light most favorable to plaintiffs, fails to show color of title to the 
87.79 acres described on the Court Rtap, and fails t o  show open, 
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notorious, continuous and adverse possession for seven years under 
known and visible lines, next preceding the institution of this suit. . . . 
The evidence, considered in the light most favorable to plaintiffs, 
fails to show tha t  plaintiffs or either of then1 were in possession of 
the 87.79-acre tract of land openly, notoriously, continuously and 
adversely, and under k n o ~ m  and visible lines for twenty years next 
preceding the institution of this suit." These findings of the referee 
were adopted by the court as its own. Based on the findings so made 
and approved, judgment was entered a t  the November Term 1962 
tha t  plaintiffs recover nothing of Timber Corporation; tha t  Timber 
Corporation's time to cut the remaining timber on the land in con- 
troversy be extended for a period equal to the period the restraining 
order was in effect. The cause was retained for the ascertainment of 
the damages resulting from the wrongful issuance of the restraining 
order. On appeal this Court found "No Error" in the judgment. 
Cobumz v .  Timber Corp., 259 X.C. 100. The mandate of this Court was 
transmitted to the Superior Court of Martin County on 2 April 1963. 

Thereafter plaintiffs began cutting timber on the land in con- 
troversy. Defendant Timber Corporation, by motion in the cause, 
applied for an order restraining this cutting. Plaintiffs admitted they 
had cut timber but denied tha t  they had cut timber owned by Timber 
Corporation. A temporary restraining order issued. This was con- 
tinued to the hearing. Plaintiffs excepted and appealed. 

Gm'ffin R. Martin, C .  W .  Everett, and R. L. Coburn, by  Clarence 
W .  Griftin for plaintiff appellants. 

Peel & Peel and Bourne & Bourne b y  Henry C. Bourne for de- 
fendant appellees. 

RODJIAN, J. Plaintiffs state the question for decision: "Did his 
Honor Judge Bundy commit error in continuing the temporary re- 
straining order herein?" 

The right to  appeal is limited to a party aggrieved. G.S. 1-271. A 
party is aggrieved if his rights are substantially affected by judicial 
order. G.S. 1-277. If the order complained of does not adversely affect 
the substantial rights of appellant, the appeal will be disn~issed. Bank 
v .  Melvin, 259 K.C. 255; Ferrell v. Basnight, 257 S.C. 643. 127 S.E. 
2d 219; I n  re Applicnt~on for Renssignment, 247 N.C. 413, 101 S.E. 2d 
359; Gregg v .  Williamson, 246 K.C. 356, 98 S.E. 2d 481; Langley v. 
Gore, 242 K.C. 302, 87 S.E. 2d 519. 

Manifestly plaintiffs have no right to coinplain of an order pro- 
hibiting them from cutting the timber, if the judgment rendered by 
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Judge Fountain, and found by this Court to be free of error, estops 
plaintiffs from asserting title to the timber. Therefore, the crucial 
question is: Are plaintiffs estopped to deny Timber Corporation's 
title. Plaintiffs contend the judgment is the equivalent of a voluntary 
nonsuit and hence could not constitute an estoppel. They cite and rely 
on Grimes v. Andrezcs, 170 hT.C. 313, 87 S.E. 341, and Taylor v. Scott, 
235 N.C. 484, 122 S.E. 2d 57, which applied the principles announced 
in Grimes v. dndrews. 

I n  Grimes v. Andrezcs, supra, relied on by plaintiffs, the court said: 
"The dismissal of the former suit, if for the same cause of action, did 
not constitute an estoppel, as the case n-as not heard and decided on 
its merits, but the dismissal ~ v a s  equivalent to a nonsuit, granted 
because plaintiff in tha t  suit had not prosecuted the same. . . . We do 
not say tha t  where i t  appears tha t  the merits have been considered 
and passed upon, the judgment of disn~issal may not be successfully 
pleaded as a former adjudication, but no such thing occurred here. 
The other suit was dismissed, with costs against the plaintiff, simply 
because he had failed to restore the lost record, and in no sense mere 
the merits touched upon. It could have no more legal effect than a 
nonsuit, where plaintiff fails to prosecute his cause, or is called and 
fails to  appear. His laches put him out of court, and that  is all i t  
does, and lie may come back again a t  his ~vill  and pleasure and pursue 
the same cause without being affected by any bar of the former 
judgment." 

I n  the present case there was a full hearing with opportunity to 
each of the parties to establish their respective claims. Here numerous 
documents consisting of deeds, wills, arid other writings mere offered 
in evidence by the respective parties. Sixteen witnesses testified a t  
length with respect to the merits of the controversy, the location of 
the lands, possession, and other facts on which the parties relied to  
establish or controvert plaintiffs' title. Plaintiffs and defendants 
Lindsley, under whom Timber Corporation asserts the right to  cut 
timber, are the owners of adjoining properties, the Lindsley property 
being knoiwn as the Conoho farm. As said by Sharp, J., in the first 
appeal (237 S .C .  a t  p. 227): "The instant case involves n compli- 
cated question of boundary which, we lnay assume, required a per- 
sonal view of the premises since the referee, with counsel, did make 
one." The crucial question in the case, therefore, has a t  all times 
been: Who o m e d  the 87.79 acres in controversy? Was it a part  of 
the Coburn farm, or was i t  a part  of the Conoho farm? The report 
of the referee, approved by the judge, is equivalent to an express 
jury finding that plaintiffs were not the owners of the land in con- 
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troversy. They are nov  estopped as to Timber Corporation to assert 
that  they do own the land. Wicker v. Jones, 159 N.C. 102, 74 S.E. 801; 
Land Co. v. Guthrie, 123 K.C. 185; Yates v. Yates ,  81 N.C. 397; 
Falls v. Gamble, 66 N.C. 455; Rogers v. Ratcliff, 48 N.O. 225; 
Permian Oil Co. v. Smith,  111 A.L.R. 1152; Herschbach v. Cohen, 69 
N.E. 93% 99 Am. St. Rep. 233; 50 C.J.S. 253; 18 Am. Jur.  102-3; 
52 Am. Jur .  894. 

The right of appellee to recover damages for timber assertedly cut 
from the land in controversy in April 1963 is not presented by this 
appeal. The cause was retained merely for the purpose of assessing 
damages, if any, sustained by reason of the issuance of the restrain- 
ing order in 1957. Gruber v. Eu'banks, 199 S . C .  335, 154 S.E. 318; 
Timber Co. v. Rountree, 122 N.C. 45; Pearson v. C'arr, 97 N.C. 194; 
Brendle z'. Herren, 97 N.C. 257. 

Since plaintiffs are estopped to assert title to the land in contro- 
versy, i t  follows tha t  an order enjoining them from cutting timber 
n-hich they do not own does not affect any substantial right of theirs. 
They are not parties aggrieved. 

Appeal dismissed. 

STATE v. DALLAS ORR 

(Filed 18 September 1963.) 

1. Criminal Law § 00- 
The evidence must be viewed in the light most favorable to the State 

upon defendant's motion to nonsuit. 

2. Criminal Law § 98- 

The credibility of witnesses and the weight to be given their testimony 
are questions for the jury and not the court. 

3. Rape § 6- 
The e~idence  in this prosecution for rape held sufficient to require 

the court to submit the issue of guilt to the jury. 

4. Criminal Law §§ 106, 161- Inadvertence in charge may be  cured 
by pronipt and  complete correction. 

I n  this prosecution for a capital crime the court correctly placed the 
burden upon the State to show guilt beyond a reasonable doubt and cor- 
rectly defined that term, but in one instance in stating defendant's con- 
tentions and also in attempting to correct the inadvertence, used the 
phrnw "by the greater weight of the evidence." Immediately before the 
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jurr  retired, the court emphatically corrected its inadrertence and 
charged that the burden was on the State to prove guilt beyond a reason- 
able doubt. Held: I t  must be assumed that the jurors were men of SUE- 
cient intelligence to understand the court's unequivocal correction of its 
slip of the tongue, and the conflict in the instructions was removed. 

APPEAL by defendant from Brock, S.J., March, 1963 Term, GRAHAM 
Superior Court. 

I n  this crimin~al proleecution the defendant, Dalla,s Om, was clharged 
with the capital felony of rape. The offense is alleged to have oc- 
curred on December 3, 1961. A jury trial resulted in a verdict of 
guilty. As a part  of the verdict the jury recommended life imprison- 
ment. 

The defendant did not offer evidence. After verdict and judgment 
his court-appointed counsel was permitted to withdraw upon the 
ground his family had employed counsel to  represent him on this 
appeal. 

T.  TV. Bruton, Attorney General. 
James F .  Bullock, Asst. Attorney Gene~al ,  for the State. 
McKeever & Edwards, b y  Herman Edwards for defendant appel- 

lant. 

HIGGINS, J. The defendant contends that the trial court committed 
error (1) by overruling his motion to dismiss; and (2)  by giving the 
jury conflicting instructions as to the quantum of proof necessary to  
convict. All other exceptions and assignments of error are abandoned. 

The prosecuting witness, a woman 57 years of age, testified for 
the State, detailing circumstances sufficient to go to the jury and to 
sustain its verdict. The victim was well acquainted with the defen- 
dant. She made complaint to the nlemhers of her family and to the 
sheriff a t  the first opportunity. The stol+y she told them immediately 
after the alleged assault was in substance the same as her testimony 
a t  the trial. 

The defendant left the community on the day of the alleged 
assault. H e  was arrested ten months later in I<noxville, Tennessee. 
While in custody he told the investigating officer tha t  on December 3, 
1961, he went to the home of the prosecutrix, stayed a short time, 
left, but after seeing her husband and daughter leave the house, he 
"then walked back up to  Roscoe's house and stayed there awhile and 
then left and went . . . home; tha t  afler he had been a t  his home 
awhile someone . . . told him something was in the air, and he left 
and went to Detroit. . . . He said he would tell his story in court; 
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that  he had rather not say anything concerning the offense he was 
charged with a t  that time." 

In  passing on the motion to dismiss, we must view the evidence 
in the light nlost favorable to the State. State v. Tessnear, 254 N.C. 
211, 118 S.E. 2d 393; State v. Gay ,  251 N.C. 78, 110 S.E. 2d 458. The 
credibility of ritnesses and the proper weight to be given their testi- 
mony must be decided by the jury - not by the court. State v. Kelly, 
243 X.C. 177, 90 S.E. 2d 241. The evidence in the case was sufficient 
to require the court to submit the issue of guilt to the jury. The 
motion to dismiss was properly denied. 

Inasmucli as the defendant has raised the question of conflicting 
instructions, we here repeat the parts of the charge material to de- 
cision on the assignment of error: 

"Now, upon the defendant's plea of not guilty to the charge 
the burden is upon the State to satisfy you beyond a reasonable 
doubt of each and every elenlent of the offense charged. There 
is no burden upon the defendant to prove anything. The burden 
rests entirely upon the State. 

"In criminal cases in our State, and in all the States of the 
'Clnited States, there is a presumption of innocence upon a plea 
of not guilty. The defendant is presumed innocent and that  
presumption remains with him throughout the trial until such 
time as the State has offered coinpetent evidence which is suf- 
ficient to satisfy you beyond a reasonable doubt tha t  the de- 
fendant is guilty. 

L ' S o ~ ~ ,  I want to call your attention to the phrase 'reasonable 
doubt,' so tha t  we might understand a t  the outset what is meant 
by it, because in my charge I r i l l  use the phrase a number of 
times. -4 reasonable doubt, members of the jury, is not a vain, 
imaginary or fanciful doubt, but it is a sane and rational doubt. 
When we say you must be satisfied of defendant's guilt beyond 
a reasonable doubt, i t  is meant tha t  you must be fully satisfied, 
or entirely con~inced,  satisfied to a moral certainty that  the 
defendant is guilty of the charge against him. So I charge you, 
gentlemen of the jury, tha t  you mill bear in mind throughout 
your deliberations that  the burden of proof rests upon the State 
to satisfy you beyond a reasonable doubt of each element of the 
offense charged." 

After reciting the substance of the State's evidence, the court 
charged: 
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"Now, upon this evidence, members of the jury, and upon this 
charge as contained in the bill of indictment, the State says and 
contends tha t  tlie defendant did forcibly have carnal knowledge 
with the prosecuting witness, Mattie Orr, against her n-ill, and 
they say and contend that  the evidence offered here should be 
sufficient to satisfy you beyond a reasonable doubt that he is 
guilty of the charge as contained in thc bill of indictment. . . . 

"The defendant, on tlie other hand, says and contends, through 
his plea of not guilty, tha t  you should not be satisfied by the 
greater weight of the evidence tha t  this is so. 

"The defendant says and contends tha t  the evidence offered 
by the State is not sufficient to satisfy you beyond a reasonable 
doubt of any of the three elements of the charge contained in 
the bill of indictment, and he says and contends that,  even if 
the evidence might be sufficient to establish one of the elements, 
that  i t  is not sufficient to establish all three, and tha t  therefore 
you should not be satisfied beyond a reasonable doubt that  he is 
guilty as charged in the bill of indictment. 

"So, members of the jury, the Court instructs you that if you 
are satisfied beyond a reasonable doubt tha t  on the occasion on 
December 3, 1961, tha t  the defendant did, forcibly and against 
her will, and they have been defined to  you, carnally know the 
prosecuting witness, as tha t  has been defined to you, then i t  
would be your duty to return a verdict of guilty as charged in 
the bill of indictment. If the State has not satisfied you of each 
of those elements beyond a reasonable doubt, then, gentlemen, 
i t  would be your duty t o  return a verdict of a lesser degree of 
the crime, as  I will define tha t  to you, or a verdict of not 
guilty." * * * * 

"Gentlemen of the jury, i t  has been called to my attention 
tha t  somewhere in my instructions to you I used the phrase 'by 
the greater weight of tlie evidence.' Tha t  is incorrect, i t  is im- 
proper in a criminal action. It was a slip of the tongue on the 
part  of the Court, which is a hangover from tlie trial of civil 
actions. It has no application in this case, and what tlie Court 
intended to say in the place of that  phrase, if he did use it, is 
'beyond a reasonable doubt,' becauqe tha t  is the application tha t  
has to be used in criminal actions. So, in your consideration of 
whether or not you find the defendant guilty of anything, you 
will use the greater weight of the evidence, and let the State have 
the burden of satisfying you by the greater weight of the evi- 
dence upon all these facts." 
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Finally, just before the jury retired, t he  court concluded: 

"Gentlemen, please, if I have slipped up  again and say 'by the 
greater u-eight of tlie evidence,' I will say to you i t  is a hangover 
from many  eelis is of civil court, and I do intend for you to  
understand tha t  I meant beyond a reasonable doubt, and tha t  is 
t h e  theory J ou n-ill apply in your co~nsideration of all the evi- 
dence." 

It is fundamental t h a t  evidence must satisfy a jury of guilt beyond 
a reasonable doubt before conviction of crime is authorized. .I find- 
ing of guilt by the  greater weight of the evidencc cannot be sustained 
in a criminal prosecution. A charge t h a t  a jury may convict on the  
greater weight of the evidence is error. Since a correct charge is a 
fundamental right of every accused, i t  must appear with reasonable 
certainty in any case - especially in one involving a capital offense 
- t ha t  the court's error in giving the greater weight of the evidence 
rule mas corrected, i ts  harmful effect entirely removed, and the correct 
rule clearly fixed in the minds of the jury in order for the conviction 
t o  stand. 

I n  this case the court first correctly charged tha t  evidence must show 
guilt beyond reasonable doubt, correctly defined t h a t  term, bu t  then, 
in stating the  defendant's contentions applied the  greater weight of 
the  evidence ruIe. I n  the first a t tempt  a t  correction the court again 
made the same mistake. However, just before the  jury retired the  court 
again admitted i ts  inadvertent reference to the  greater weight of t he  
evidence, cautioned the jury tha t  the  court intended to say  and tha t  
the  jury could convict only if satisfied of guilt beyond a reasonable 
doubt. We  must assume members of the jury were men of sufficient 
intelligence to serve as jurors. The fullness with which the  court 
charged on reasonable doubt, then explained to the  jury i ts  inadver- 
tence in stating the rule in civil cases, and i ts  unequivocal correction 
removed any danger t h a t  the jury could have been misled and failed 
t o  apply the  reasonable doubt rule. 

M a n y  times this Court  has passed on the trial court's power and 
duty  to correct inadvertent errors of the type here involved. "The 
error (in the court's charge) was sufficiently retracted, and the cor- 
rect rule given as to tlie prima facie case, presumption of innocence, 
reasonable doubt, and burden of proof." State v. Baldtoin 178 N.C. 
693. 100 S.E. 345. ( ' I t  is plain tha t  this prompt and explicit withdrawal 
and correction of the  erroneous instruction rendered i ts  original giv- 
ing harmless error." W y a t t  v. Coach Co., 229 N.C. 340, 49 S.E. 2d 
650. "In the beginning of the  charge the  court used an  inadvertent 
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expression in connection mith the  quantum of proof required of a 
defendant, who admits an  intentional killing mith a deadly weapon, 
to  rebut tlie presumption of murder in the second degree. S, v. Gregory, 
203 N.C. 528, 166 8.E. 387. However, this was later corrected, and we 
perceive no harm as having come to the defendant in this respect." 
State v. Rogers, 216 S . C .  731, 6 S.E. 2d 199;  State v. R ~ o o l c s ,  223 9 .C .  
662, 36 S.E. 2d 233. "The error which the court inadvertently made 
in the  charge upon the  third issue was  subsequently corrected. T h e  
assignment of error based on the exception . . . cannot be sustained." 
Jones v. R.R., 194 S .C.  227, 139 S.E. 242. 

The legal principles discussed in the briefs for the Sta te  and for 
the defendant, and  the c a ~ e s  cited as authority are  based on t h e  
assuiiq~tion the court left with the  jury conflicting instructions a s  t o  
the  quantum of proof required to support a guilty verdict. Notwith- 
standing the  court's slip of tlie tongue statement on two occasions 
tha t  conviction may  be had on the greater weight of the evidence, 
the court cautioned the  jury tha t  it h:1d inadvertently said "greater 
n-eight of tlic evidence," having inrunt to say,  "beyond a rea~soa~able 
doubt," and tha t  the jury niust apply the reasonable doubt rule. The  
court liad the  autliority and we think properly exercised it in this 
instance to corroct i ts  inadvertence. We  niust assume the  jury under- 
stood and heeded the instruction tha t  :t guilty verdict required proof 
beyond a reasonable doubt. The correction renioved froni the jury any 
idea tha t  a verdict of guilty could be returned on the  greater w i g h t  
of the  evidence. This correction remol-ed the  conflict from the court's 
charge. Surely tlie trial court llas power to correct a n  inadvertence, 
especially if tlie discovery is immediate and tlie correction prompt 
and complete. 

K O  error. 

ROBERT ELLIS FORGA r. RICHARD WILSON WEST. 

(Filed 18 September 1963.) 

1. Automobiles s§ 11, 15, 42-Evidence held to show contributory 
negligence 21s matter of law in following more closely that mas rea- 
sonable and prudrut under the circumstances. 

Testimony of the driver of an empty dunlp truck, traveling slightly 
donn grade on a wet and slick highway, that under the circumstances i t  
wonld have taken 150 feet to stop the truck a t  the s ~ e e d  it  was traveling, 
nnd that  he wns following a preceding car a t  a distance of 100 feet, i s  
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he ld  to show contributory negligence as  a matter of law on the part of 
the driver of the truck, constituting a prosinlate cause of an  accident 
occurring lrhen the preceding car suddenly stopped and the truck driver, 
to aroid colliding with its rear, turned thr  trncli to the right into the 
enbankn~en:. which threw it across the rvad iuto collision with another 
truck tlavelini. in the opposite direction. Consequences of a g e n e r a l l ~  
injurious n:~tulc~ were reasonablj foreseeable, and if the stoppins of the 
car c011stitutt~d an  emergency, the trucli driver was a party to the crea- 
tion of the enlergcncy. 

2. Automobiles 5 19- 
d party miry not inrolre the doctrine of sudden emergency when such 

party's negligence contributes to the creation of the emergency. 

3. Automobiles § 53 %- 
The owner of a truck is precluded from recovery of damages to the 

trucli resulting from a collision when the negligent operation of the truck 
by the owner's employee in the course of his employnleut constitutes a 
prosimate cause of the collisiou, since the negligence of the drirer mill 
be imputed to the owner as  contributory negligence. 

APPEAL by Plaintiff from H~iski?zs, J . ,  May  1963 Civil Session of 
HAYWOOD. 

Civil action to recover $300 for damages to  a dump truck and $250 
for loss of profits while i t  was being repaired allegedly caused by the 
actionable negligence of defendant. 

Defendant in his answer denies negligence, conditionally pleads 
contributory negligence of plaintiff's employee in the operation of 
the dump truck in furtherance of his employer's business as  a bar to  
recovery by plaintiff, and alleges a counterclaim for $500 for damages 
to his dump truck and for $600 for loss of profits due to the damage 
to his dump truck. 

Plaintiff filed a reply in which he admits t h a t  a t  the time of the 
collision of his dump truck and of defendant's dump truck Talmadge 
Golden was driving his dump truck as his employee in furtherance 
of hie business, and further conditionally pleads contributory negli- 
gence of defendant as  a bar to recovery on his counterclaim. 

From a judgment of conipulsory nonguit entered a t  the close of 
plaintiff's evidence based on the ground that  plaintiff's evidence s h o ~ e  
legal contributory negligence on the par t  of the driver of his dump 
truck, ~vhich judgment also states defendant announced his election 
to sub~ni t  t o  a voluntary nonsuit of his counterclaim, plaintiff apprals. 

Uzzell R. DuMont  by li'illinnt E. Greene for plaintiff appellant. 
TT7illinms, TVillinnzs d2 Morris by William C. Morris, Jr., for defen-  

dant appel lee .  
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PARKER, J. On 12 July  1961 plaintiff's employee, Talmadge Golden, 
and defendant R-ere both operating 1961 Model Ford dump trucks 
on U. S. Highway 19--4, a black-top road 21 feet wide, hauling gravel 
from a crusher to a point on the Blue Ridge Parkway a t  or near 
Balsam Gap. About 8:30 a m .  on this day Golden, having unloaded 
a load of gravel on the Blue Ridge Parkway, n-as driving plaintiff's 
dump truck in an easterly direction on this l~igliway towards TTaynes- 
ville on liis  yay t o  the crusher for another load. H e  was traveling 
about 40 miles an hour, and following a passenger automobile driven 
by -4rlie Hall, which was four or five car lengths allend of him. His 
dump truck could haul eight or ten tons of gravel per load. I t  had been 
raining, and the black-top highway was y e t  and slippery. His brakes 
were good. He  was paid on tlie basis of liow mucli he hauled. 

TYlien Golden canie around a curve on this road, wl~icli is slightly 
downgrade and about three and one-half miles from TTaynesville, he 
$aw tlie Hall  automobile ahead slowing don-n and a dump truck driven 
by defendant and carrying a load of gravel meeting tlie Hall auto- 
inobile on Hall's side of the highway. Defendant's dump truck was 
passing t h e e  or four trucks on a curve with double yellow lines on the 
liiglln-ay. Defendant got his trucli back on liis side of the road before 
Hall  passed him and stopped. 

When Golden saw Hall's automobile slowing do~vn,  he applied liis 
brakes, slid a little to the right, cut his dump truck into the bank 
on his right side, and then i t  jumped back out into tlie highway and 
hit defendant's dump truck in about the center of the liigllway. On 
tlie south side of the road the bank was 10 or 13 feet high and the 
slioulder about 2-4 inches wide. The collision occurred about 10 or 15 
feet beliind wlierc Hall's automobile stopped. 

Golden testified on direct examination: "I did not apply my brakes 
with too muc11 force, I know, you can't hardly stop an empty truck 
on a slick highn-ay." I l e  testified in part  on cross-examination in 
substance: The road Tyas wet and slippery. The road wn so slippery 
lie just could not stop the big old dump truck. n ' i th the road wet it 
rvould have taken 150 feet a t  least to stop the empty dump truck a t  
the speed lie n.as traveling. At all tinlee he was over 100 feet behind 
the Hall  automobile. On this occasion 100 feet was not enough dis- 
tance to stop tile dump truck. 

Defendant told a highyay patrolman lLhe had been traveling on 
the wrong side of the road for several hundred feet." Defendant "was 
charged wit11 improper passing; he pleaded guilty to improper pass- 
ing." Golden told the same patrolman "that as  he came around this 
curve lie s a y  tlie tail lights on the car ahead of him go on and t h a t  
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he ivas so close to i t  that  he had to hit the bank to keep from hitting 
the rear of tha t  Plymouth automobile; a t  that time he said he didn't 
see the defendant West's dump truck." 

Plaintiff's evidence clearly shows negligence on the part  of the 
defendant in the operation of his loaded dump truck, which proxi- 
mately contributed to his damage. 

Considering plaintiff's evidence in the light most favorable to him, 
the inferences and conclusions are inescapable tha t  Golden was driv- 
ing the dump truck on a wet, slippery, black-top road on a curve, 
slightly downgrade, behind a passenger automobile ahead of him 
more closely than was reasonable and prudent, when under the cir- 
cumstances then existing i t  would have taken 150 feet a t  least to stop 
the dump truck a t  the speed he was driving, and tha t  in the light of the 
attending circumstances an ordinarily prudent person ought reason- 
ably to have foreseen that  consequences of a generally injurious 
nature might probably occur as a result of such driving, and that 
Golden under the attending circunlstances was not exercising that  
degree of care which a reasonably prudent man would exercise under 
similar conditions. If Golden Tvas faced with a sudden emergency or 
iinininent danger, as plaintiff contends, but which we do not conccde, 
by Hall's slowing down his autonlobile and bringing it to a stop, i t  is 
manifest that  Golden by his on-n want of ordinary care placed himself 
in a position of danger by following Hall too closely on a wet, slippery 
road with an empty dump truck a t  the speed he, Golden, was driving, 
and consequently Golden being a party to the creation of the einer- 
gencg, if one existed, plaintiff cannot invoke the sudden emergency 
doctrine in exculpation of the negligent conduct of his driver. The 
negligence of his employee and driver acting within the scope of his 
employment is imputed to him. Black v. Milling Co., 257 S.C. 730, 
127 8.E. 2d 515; Rodgers v. Thompson, 256 X.C. 265, 123 S.E. 2d 
785. There can be no reasonable doubt that  plaintiff's evidence, con- 
sidered in the light most favorable to him, clearly establishes that the  
negligent operation of his empty dump truck by Golden, his employee, 
was one of the proximate causes of the damage sustained by his dump 
truck in the collision. As a result, plaintiff is barred from recovery 
from defendant by reason of the contributory negligence of his driver 
an employee acting within the scope of his employment. Rollison v. 
Hicks, 233 N.C. 99, 63 S.E. 2d 190: Hampton v. Hawkins, 219 S . C .  
205, 13 S.E. 2d 227; 38 Am. Jur., Segligence, sec. 236. This decision 
is in accord with our decisions in somewhat similar factual situations. 
Black v. Milling Co., supra; Crotts v. Transportation Co., 246 X.C. 
420, 98 S.E. 2d 502; Sheldon v. Childers, 240 N.C. 449, 82 S.E. 2d 396; 
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Moore  v. Boone,  231 N.C. 49-1, 57 S.E. 2d 733; Fawley v. Hobo, 231 
X. C .  203, Z(i S.E. 2d 419; Aus t i n  v. Ovc?rton, 222 N.C. 89, 21 S.E. 2d 
887. 

The judgment of compulsory nonsuit below is 
Affirmed. 

STATE v. J4MES EDW.4RD BROOKS. 

(Filed 18 September 1963.) 

1. Homicide 5s 6, 20- 

Evidence favorable to the State tending to show that  defendant, as  
deceased advanced in his direction, piclwd up a gun and pushed deceased 
with the gun and with his other hand, and that  the gun discharged, 
inflicting fatal injury, is held sufficient to support conviction of defendant 
of involuntary manslaughter, since any careless and reckless use of a 
loaded gun which jeopardizes the safety of another is unlawful, and if 
death results therefrom is an unlawful homicide. 

2. Criniinal Law 8s 84, 85-- 
A written statement of a witness which is generally consistent with 

tlie witness' testimony upon the trial is competent for the purpose of 
corroboration, and slight variation with the witness' testimony upon the 
trinl mcrclg affects the credibility of the evidence, but the State is not 
elititled to discredit its own witness by introducing prior contradictory 
statements under the guise of corroboration, nor entitled to introduce 
"new" evidence upon the guise of corroboration. I n  the instant case there 
n a s  no substantial variance between the signed statement and testimony 
of the witness upon tlie trial, and the statement was competent. 

3. Same; Cr i~n ina l  Law $, 13% 

If lmrtinns of n written statement of a witness are  not identical with 
the testimony of the witnsss upon the trial and a re  not, therefore, compe- 
tent for the purpose of corroboration, i t  is the duty of defendant to 
point out the objectionable poations, and objection to the statement 
ol m a s s c  17-ill not ordinarily be sustained if any part of the statement 
is conipetent. 

4. Constitutional Law 36- 
Sentence within the discretionary limits provided by statute cannot be 

deemed cruel or unusual punishment in the constitutional sense. G.S. 14-18, 
Constitution of Sort11 Carolina, Art. I, 14. 

APPEAL by defendant from Fountain,  J., a t  the March 1963 Session 
of BUNCOA~BE. 
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The defendant was tried upon a bill of indictment charging him 
with the murder of Robert Jones. The State did not seek a conviction 
of murder in the first degree; the verdict was involuntary man- 
slaughter. 

The testimony of Albert Uddyback summarized the evidence for 
the State: 

Defendant and the deceased were friends. Defendant was the larger 
of tlie two. Early in the a.fternoon of January 17, 1963 the two 
were shooting dice a t  the home of the defendant in the presence of 
Albert Uddylback and James Clark. There had been no quarreling 
whatever. After the conclusion of the game, defendant said to Jones, 
"What about paying me my $2.00?" Jones replied tha t  he did not have 
any money and  as not going to pay any that  day. Defendant was 
then sitting by tlie door. He  reached over and got a shotgun which 
was leaning against the wall. 9 0  words were spoken by anyone after 
he picked up the gun. Jones took a couple of steps toward defendant. 
Defendant, with the gun in his hand, pushed Jones. The gun dis- 
charged simultarleously with the push, and Jones fell to the floor. 
Jones had no weapon. Only the defendant had hold of the gun a t  tlie 
time the shot was fired. Defendant told Clark to call an ambulance 
and went out the back door taking the gun v i t h  him. 

The testimony of James Clark mas substantially the same as tha t  
of Uddyback. Other evidence for the State tended to show that Jones 
was dead when he arrived a t  the hospital. The coroner testified to 
powder burns about two inches in diameter surrounding a one-inch 
mound in the deceased's abdomen. Sometime later defendant volun- 
tarily reported to the police station upon the advice of his girl friend. 

=It tlie trial, defendant testified there was no argument between 
him and Jones; tha t  Jones told him he did not have any money but 
neither was angry about the situation. Defendant maintained the 
shooting was accidental; that  he "was showing the fellows this old 
gun" while explaining that  a woman had given it to him for repairing 
her house. I-Ie said he pulled the gun up from behind the couch; that  
i t  was necessary to cock it, and i t  would not shoot unless the hammer 
was back; that  i t  mas hard to break down. Defendant insisted tha t  
Jones pushed him and the gun went off as he was trying to break it. 
He said he had loaded the gun on S e w  Year's Eve. 

On rebuttal, Uddyback testified tha t  he recalled no conversation 
whatever about the gun. Upon defendant's conviction the court im- 
po~secl a sentence of not les~s tlhan ten nor moire than fifteen years in 
the State Prison. 
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Af forney  Gelleral Bruton, Assistant ilttorney General Richard T .  
Sanders for the State. 

George Pennell and Dailey & Harrell for defendant appellant. 

SHARP J .  The evidencc, taken in the light most favorable to the 
State, n-as sufficient to support a finding tha t  the defendant was 
handing the gun in a culpably negligent manner a t  the time i t  fired 
and liilled Joncs. State v. Trollinger, 162 N.C. 618, 77 S.E. 957; State 
v. Kluckhohn, 243 N.C. 306, 90 S.E. 2d 768. Any careless and reckless 
use of a loaded gun which jeopardizes the safety of another is unlaw- 
ful, and if death results therefrom i t  is an unla~vful homicide. State v. 
Tumage,  138 X.C. 566, 49 S.E. 913; State v. Hovis, 233 N.C. 359, 64 
S.E. 2d 564. For the most recent discusion of this rule of law see the 
opinion of Parker, J .  in State v .  Foust, 258 N.C. 453, 138 S.E. 2d 889. 
Defendant's motion for nonsuit was properly overruled. 

Defendant contends tha t  he is entitled to a new trial because the 
court permitted the State to introduce in evidence, over his objection, 
the signed statement made by Uddyback to the police on January 17, 
1963 for the purpose of corroborating his testimony. He  argues tha t  
this written statement ~ v a s  not, in fact, corroborative. Pertinent por- 
tions of the statement follow: 

"On the afternoon of 17th of January I arrived a t  23 Clingman 
Avenue where Robert Jones, the decaeased, and James Brooks were 
shooting crap. Brooks and Jones got into an argument over $3.00 
tha t  Jones was suppo~ed to owe Brooks. Brooks asked for the 
$2.00 and Joncs got up and got his hat and coat off the chair 
and said tha t  he was not going to pay anyone a damn thing today. 
At  this point Brooks reached behind the couch and came up with 
3, shotgun in one hand. He  shoved Jones with both the gun and 
his other hand, and I jumped up off the couch across the room 
from Brooks and ran over to Brooks' left near the door when the 
gun went off. ,Jones fell on his left side and rolled over. 

"I asked Brooks, 'You didn't shoot him, did you?' and he said, 
'I don't kno~v.' Tha t  is when I saIv the blood on Jones' coat. 
Brooks told Sonny James Clark to go and call an ambulance, 
which Clark did. 

"That is when Brooks took the shotgun and left by the back 
door. I don't know which may he n-ent. Jones was still breathing 
a t  this time. I stayed until the ambulance came and took Jones 
to the hospital.'' 



N.C.] FALL TERM, 1963. 189 

Defendant's objection and motion to strike were directed to the 
entire statement. 

Although not requested to do so, a t  the time this statement was 
admitted, the court instructed the jury tha t  i t  was offered only for the 
purpose of corroborating Uddyback if the jury should find tha t  i t  did 
corroborate him. 

If a prior statement of a witness, offered in corroboration of his 
testimony a t  the trial, contains additional evidence going beyond his 
testimony, the State is not entitled to introduce this "new" evidence 
under a cla~iii of corroboration. Neither may the State impeach or 
discredit its own witness by introducing his prior contradictory state- 
ments under the guise of corroboration. State v. Bagley, 229 N.C. 723, 
51 S.E. 2d 298; State v. JIelvin, 194 K.C. 394, 139 S.E. 762; State v. 
Scoggins, 223 K.C. 71, 33 S.E. 2d 473. However, if the previous state- 
ments offered in corroboration are generally consistent with the 
witness' testimony, slight variations between them will not render the 
statements inadmissible. Such variations affect only the credibility of 
the evidence which is always for the jury. State v. Case, 253 X.C. 130, 
116 S.E. 2d 429; State v. Walker, 226 N.C. 458, 38 S.E. 2d 531; State 
v. Scoggins, supra. 

K e  perceive no substantial variance between the signed statement 
Uddyback gave the police in January and his testimony a t  the trial 
in March. No part  of the written statement contradicted his testimony 
a t  the trial. Portions of it are not identical but, be that  as it may, 
defendant made no motion to strike or exclude any specific part of the 
statement. 

Where portions of a document are competent as corroborating evi- 
dence and other parts incompetent, it is the duty of the party object- 
ing to the evidence to point out the objectionable portions. Objections 
to evidence en masse n-ill not ordinarily be sustained i f  any part is 
competent. State v. Litteral, 227 N.C. 527, 43 S.E. 2d 84; State v. 
Wilson, 176 S .C.  7.51, 97 S.E. 496; State v. English, 161 N.C. 497, SO 
S.E. 72; Gibson z'. Whitton, 239 N.C. 11, 79 S.E. 2d 196; Grandy v. 
Walker, 234 S . C .  734, 68 S.E. 2d 807; Wilson v. Jliilliams, 215 S . C .  
407, 2 S.E. 2d 19. N. C. Index, Trial, S 15. 

We have considered all of defendant's exceptions which have been 
properly set out in his assignments of error. The judge fairly and 
clearly submitted the defendant's contention that  the shooting was 
accidental. He charged the jury in accordance with the decisions of 
this court. State v. Fatist, 254 S . C .  101, 112, 118 S.E. 2d 769; State v. 
Dewitt, 252 N.C. 457, 114 S.E. 2d 100; State v. Cn'sp, 244 K.C. 407, 
414,94 S.E. 2d 402. 
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The sentence imposed was m-ithin the discretionary limits of G.3. 
14-18. State v. Richardson, 221 K.C. 209,19 S.E. 2d 863. -4s this Court 
said in State v. Smith, 238 N.C. 82, 76 S.E. 2d 363: 

"While the punishment inflicted is substantial, abuse of dis- 
cretion has not been s h o ~ m  nor ha. i t  been instde to appear tha t  
the judgment pronounced conies n-ithin the constitutional inhibi- 
tion against 'cruel or unusual punishments.' Constitution of N. C., 
Art. I, Sec. 14; S. 21. Swindell, 189 S . C .  151, 126 S.E. 417; 
S. v. Brackett, 218 K.C. 369, 11 S.E. 2d 146; S. v. Daniels, 197 
N.C. 285, 148 S.E. 214, and cases cited." 

In  the trial below, we find 
No error. 

HANSAH VEISTER STRICIiLAND A X D  HUSBAND, BOBBY STRICKLAND; 
JOHN MILTON VESTER AND WIFE, MADELINE VEISTER; A K D  F U N K  
LASE TrESTER T. H. P. JACKSON AND WIFE, ANNIE S. JACKISON. 

(Filed 18 September 1963.) 

9ppca1 and Error 8 5.9; Pleadings § 21- 

Where the Superior Court sustains demurrer and grants leave to amend, 
and plaintif€ appeals therefrom, the appeal stays further proceedings, 
but upon certification of decision affirniing the judgment the thirty-day 
period begins t o  run, and an amendment filed after the thirty-day period 
may be stricken. An order of the Superior Court "ratifying and affirming" 
a decision of the Supreme Court does not affect the rights of either party. 

APPEAL from Latham, S.J., May ,  1963 Term. PITT Superior Court. 
The first chapter in this civil action is recorded in this Court's 

opinion reported in 259 K.C. 81. The pleadings are there analyzed. 
A t  the September Term, 1962, Judge Jlintz entered an order sus- 

taining the deniurrer and allowing the plaintiffs 30 days in which 
to amend. The plaintiffs, refusing to amend, appealed. On March 20, 
1963, this Court filed its opinion affirming the order. This Court's 
Certificate was received by, and recorded in, the Superior Court of 
P i t t  County on April 3, 1963. 

On A p ~ i l  19, 1963, Judge Hubbard. upon motion of the defendants' 
counsel, cntered an order in the Superior Cowt  of P i t t  County "that 
the opinion of the Supreme Court in said a c t ~ o n  be, and the same 
is hereby in all respects ratified and nfirmed." On M a y  13, 1963, the 
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plaintiffs attempted to file in the Superior Court of Pi t t  County an  
amendment to the complaint. A t  the May 27, 1963 Term, the defen- 
dants moved to strike tlie proposed amended complaint upon tlie 
ground i t  was not filed n-ithin the 30 days allowed by Judge Rlintz. 
After hearing, Judge Latham entered an order s t r ik~ng  the amend- 
ment upon the ground i t  was not timely filed. The plaintiffs again 
excepted and appealed. 

Sam B. Underwood, Jr., for plaintiffs, appellants. 
James R. Hite, by Kenneth G. Hite, for defendants, appellees. 

HIGGIM, J. The parties to the present controversy have shown a 
disposition to stand strictly upon their legal rights. Discretionary 
power vested in the judges of superior court to permit amendments 
to pleadings (G.S. 1-161; Electric Co. v. Dennis, 255 N.C. 64, 120 S.E. 
2d 533; Dobias v. TVhite, 240 X.C. 680, 83 S.E. 2d 785;) has not 
been invoked. 

The appeal from the JIintz judgment had the effect of suspending 
further proceedings pending the appeal. The suspension, h o ~ e v e r ,  
was lifted when this Court's affirming Certificate was received in the 
Superior Court of Pi t t  County on April 3, 1963. As of tha t  date the 
rights of the parties were fixed by G.J. 1-131, with which the chal- 
lenged order conformed. The plaintiffs had autliority to amend within 
30 days. Dz~l ley  v. Dlidley, 230 N.C. 95, 107 S.E. 2d 918; Teayue v. 
Oil Co., 232 S . C .  469, 61 S.E. 2d 343. Judge Hubbard's order of -kpril 
19, 1963, ne~ther  added to nor took from the rights of either party. 

The plaintiffs' amendment of l l a y  13, 1963, was not filed within 
30 days. Consequently, the order of Judge Latham striking the amend- 
ment i3 

Affirmed. 

J. CLAVDE GASIZINS vr. BLOCKT F E R T I L I Z E R  C031PANT AND F R E D  
T. J IATTOS.  SUBSTITUTED TRCSTEE, ASD D. T. HOUSE,  JR. ,  
CLERK O F  T H E  SUPERIOR COURT O F  P I T T  COUXTP. 

(Filed 15 September 1963.) 

1. Mortgages and Deeds of Trust  § 41- 
The yurchaser a t  the foreclosure of a junior deed of trust acquires title 

subject to the lien of the senior deed of trust and acquires the equity 
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of redemption thereunder, and the trustor is divested of all interest 
in the land. 

2. Appeal and Error 3 4- 

Where a trustor's equity has been divested by foreclosure of the junior 
deed of trust on the property, he has no rights in the property and is not 
a party aggrieved by a n  order dissol~ing an injunction against fore- 
closure of the senior deed of trust. G.8. 1-271. 

3. Appeal and Error § 6- 

Where the act sought to be enjoined has been done yending the appeal, 
the appeal becolues moot and will be dismissed. 

APPEAL by plaintiff from Hubbard, J., 18 3Sarch 1963 Session of 
PITT. 

Civil action instituted 14 January 1963 to restrain perixanently 
the foreclosure of a deed of trust  executed by plaintiff and his mife 
on 2 January 1961 t o  Kenneth Hite, trustee, to secure a note of the 
same date (the record does not show whether i t  is a note of plaintiff 
or of plaintiff and his mife) in the sum of $15,000, payable t o  Max 
Mingcs, on the ground that  Fred T. Mattox, who purported to act  
as substituted trustee and offered the real estate described in the 
deed of trust  for sale on 10 January 1963, a t  which sale the last 
and highest bid was $17,700, mas not appointed substituted trustee 
in accordance with the provisions of G.S. 45-10(1),  and further to 
restrain the clerk of the superior court from confirming the sale pur- 
ported to  be made by Mattox as  substituted trustee. David E. Reid, 
J r . ,  was plaintiff's attorney. 

Judge Bundy issued a teniporary restraining order on 14 January 
19G3 an~d i ra~de  i t  returna~ble before Hubbard, J., a t  21 J a m a r y  
1963 Session of the superior court of P i t t  County. 

No answer was filed to  the complaint. When the temporary re- 
straining order came on to  be heard by Hubbard, J., on its return 
date, defendants admitted tha t  Mattox had not been appointed as 
substituted trustee in accordance with the provisions of G.8. 45-10(1), 
tha t  plaintiff was entitled to haye restrained the purported sale made 
by Mattox, trustee, on 10 January 1963, and defendants said to the 
court that  lllattox mould be appointed substituted trustee in accor- 
dance with thc requirements of G.S. 43-lO(1). Whereupon, David E. 
Reid, Jr . ,  attorney for plaintiff, stated that  when N a t t o s  was ap- 
pointed substituted trustce in compliance with the provisions of G.S. 
43-10(1),  lie mould on behalf of plaintiff take a voluntary nonsuit 
in the action. At  that  time Hubbard. J. entered no order. 
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Thereafter, Mattox n-a2 appointed substituted trustee in aceor- 
dance with the provisions of G . S .  45-lO(1) and as substituted trustee 
offered the real estate described in the deed of trust  for sale on 28 
February 1963, when there w i s  a last and highest bidder for the 
property. The record does not disclose the ainount of the last bid or 
the name of the bidder. 

On 7 March 1963 plaintiff by his new attorney, Charles L. Aber- 
nethy, Jr., filed a petition and motion in the action to  restrain the 
foreclosure sale had by ;\Iattos, substituted trustee, on 23 February 
1963 on the ground that  Mattox is disqualified to  act  as trustee 
for the reason tha t  lie is a nleinber of the law firm of Blount and 
Taf t ,  and that  the senior ineinber of this law firm, Blount, is one of 
the main stockholders of Blount Fertilizer Coinpanv, and on the 
further ground tha t  Mattox forinerly wn attorney for plaintiff in 
an action brought by him against House and others seeking a par- 
tition of the land described in the deed of trust and had ~vi t l~clra~vn 
as counsel in this proceeding. The petition and motion in the action 
does not disclose what interest Blount Fertilizer Company has in the 
deed of trust  or the indebtedness therein secured. I n  the answer t o  this 
pleading i t  is alleged that  plnintiff did not pay the note for $15,000 
on-ned by Minges and secured by the deed of trust a t  its maturity, 
tha t  Minges notified plaintiff he n-ould foreclose the deed of trust 
unless i t  mas paid, and thereupon plaintiff penuaded Blount Fertilizer 
Company to  take up the note from l l inges  and carry i t  for him until 
1 October 1962. 

On 7 March 1963 Bundy, J . ,  issued an order temporarily restrain- 
ing the foreclosure sale had by Mattox, substituted trustee, on 28 
February 1963, and made i t  returnable before Hubbard, J . ,  a t  18 
Narch  1963 Session of the superior court of P i t t  County. On its 
return date Hubbard, J., dissolved the temporary restraining order 
issued by Judge Bundy on 7 March 1963. Plaintiff excepted to the 
dissolution of the temporary restraining order and appeals. 

On the same date Judge Hubbard entered a judgment stating that  
it appeared to the court from statements by David E. Reid, J r . ,  
that  since the January 1963 Session Mattox had been appointed sub- 
stituted trustee in the deed of trust in co~npliance with the pro~is ions  
of G.8. 4.5-10(1), and that  plaintiff. in accord with the agreement 
he made a t  the January 1963 Session, now elects to take a nonsuit, 
and decreeing tha t  plaintiff be nonsuited. Plaintiff excepted to the 
signing of this judgment, contending he did not authorize Reid to 
take a nonsuit. 
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Charles L. Abernethy, Jr., for plaintiff appellant. 
Albion Dunn for defendant appellees. 

PER Cvn1.4~. I n  defendants' an~srver to the petition and motion in 
the action for a temporary restrainins order, i t  is alleged in their 
second further ansn-er and affirnlat~ve defense in substance: On 23 
March 1962 plaintiff executed a deed of trust to E. H. Taft ,  J r . ,  
trustee, securing an indebtedness of 81,301.20 due and owing Blount 
Fertilizer Company, and payable on 1 October 1962, on tlie same 
property described in tlie deed of trust from plaintiff and wife to 
H ~ t e ,  m-hich property is the subject matter of the present action. 
Tha t  plaintiff defaulted in the payment of this indebtedness of 
$1,301.20 when due, tha t  tlie deed of trust securing this indebtedness 
was properly foreclosed on 26 November 1962, and a t  the sale M. B. 
Massey, Jr . ,  bwame the last and highest bidder. T h a t  his bid mas 
not raised. Whereupon, tlie trustee executed and delivered a deed for 
property to  Massey. Tha t  Massey is now the owner of the property 
described in the deed of trust, which is the subject of the present 
action, subject to the deed of trust executed to  Hite, trustee, and tha t  
plaintiff and his wife hare  no interest in tlie property described in 
the deed of trust in the instant action. Plaintiff, replying to the above 
allegations of the answer, avers in substance: That  the deed of trust 
to T a f t  was not properly foreclosed, that  Tnft  n.as a member of the 
I R K  firm of Blount and Taft ,  tha t  the senior member, Blount, was a 
stocliliolder in Blount Fert~lizer Company, tjliat it was generally agreed 
that  no deed would be delivered to JIassey, and tha t  a deed was 
executed and del~vered by Taft ,  trustce, to Nassey on 22 January 
1963. 

I t  affirmatively appears from plaintiff's reply tha t  when Judge 
Hubbard entered the two judicial orders a t  the Atarch 1963 Session, 
plaintiff had no interest in the property described in the deed of trust 
set forth in the coinplaint in the present action, for the reason that  
the deed executed and delivered to  LIassey, pursuant to the fore- 
closure of the junior deed of trust by Taft ,  trustee, is for the same 
property described In the deed of trust  lo Hite, and vested in Massey, 
tlie purchaser, plnint~ff's equity of rede~nption and rights in the prop- 
erty described in the junior deed of trust and also in the same 
property described in the deed of trust to I-Iite. MiLitary Academy v. 
Dockery, 244 K.C. 427, 94 S.E. 2d 334; Bank v. Watson, 187 N.C. 
107, 121 S.E. 181; Brett  v. Davenport, 151 N.C. 56, 65 8.E. 611; 
Bobbltt v. Stanton, 120 N.C. 253, 26 S.E. 817; .59 C. J .  S., JIortgages, 
sets. 314. 556; 37 Am. Jur., Mortgages, sec. 760. 
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Plaintiff was not aggrieved by the two judicial orders entered by 
Judge Hubbard a t  the March 1963 Session, because he had no rights 
a t  that  time in the property described in the deed of trust set forth 
in the complaint, a foreclosure of which he seeks to  enjoin. For a 
party to be aggrieved he must have rights which were substantially 
affected by a judicial order. Where a party is not aggrieved by the 
judicial order entered, as in the present case, his appeal will be 
dismissed. G.S. 1-271; G.S. 1-277; Coburn zt. Tzvzber C o ~ p .  G O  S.C. 
173,132 S.E. 2d 340. 

Further, i t  appears from a motion to  dismiss plaintiff's appcal filed 
in this Court that immediately f o l l o ~ ~ i n g  the disbolution of the re- 
straining order by Judge Hubbard a t  the March Session 1963, the 
substituted trustee, Mattox, executed a deed to the purchaser upon 
receipt of the purchase price for the property described in the deed 
of trust set forth in the complaint, which deed has been properly 
recorded. Plaintiff in his ansn-er to the motion does not controvert 
this allegation in the motion to dismiss. I t  seems tha t  rile foreclosure 
sale which plaintiff sought to restrain has become a fait accompli. 

Appeal di~smiased. 

STATE v. CECIL HOLLARS. 

(Filed 18 September 1963.) 

Criminal Law 5 133- 
Where sentence is imposed to begin a t  the expiration of another sen- 

tence theretofore imposed upon the same defendant in another prosecu- 
tion, and thereafter the judgment in  the prior prosecution is set aside 
and a new trial ordered, defendant is not entitled to his release from the 
subsequent sentence, bnt the cause should be remanded to the court 
entering that sentence for a proper judgment. 

This mas a petition for a writ of habeas corpus but treated by the 
Court as a petition for a w i t  of certiorari to  review the status of the 
sentence the petitioner is now serving. 

At the September Term 1967 the petitioner was tried in Watauga 
County in Case No. 173, upon a charge of breaking and entering and 
larceny. He  entered a plea of nolo contendere and was sentenced to 
not less than two nor more than four years in the State's Prison. 
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At the same term of court the petitioner entered a plea of guilty 
to the cliarge of issuing a worthless check. He  was given thirty days, 
this sentence to run concurrently with tlle sentence in Casc KO. 173. 

At  the  same term of court he pleaded guilty to driving while drunk. 
H e  was given a sentence of four months to run concurrently with the 
sentence in Case No. 173. 

ilt tlie September Term 1938 of the Recorder's Court of -1lexander 
County, in Case KO. 3788, the petitioner x i s  convicted on tlle charge 
of destroying State property. He :yas given a sentence of six months, 
to  begin a t  the expiration of the sentence in Case No. 173 in Watauga 
County. 

The petitioner escaped from the Prison Department on 21 December 
1959 and was recaptured the same day. He  again escaped on 8 March 
1960 and was recaptured 1 August 1960 in the State of Florida. 

After the petitioner escaped from the custody of the Prison Depart-  
ment the second time, he conmitted various crimes and was brought 
to trial for those crimes in two different counties, Nash and Johnston, 
after being extradited from the State of Florida. Before being put on 
trial in hTash and Johnston Counties he had some remaining time to 
serve on the above unexpired sentences in Watauga County. 

The Korth Carolina Prison Department's records show tha t  the 
petitioner has served all of liis Watauga County sentences and the 
Alexander County sentence; that  these sentences were completed 14 
December 1960. 

At  the October Term 1960 of the Superior Court of Nasli County 
tlle petitioner was charged in Case KO. 8902 with escaping prison. 
He  was found guilty and sentenced to two years, to begin a t  the ex- 
piration of tlie sentence imposed in Alexander County Recorder's 
Court. The validity of this sentence is not challenged. 

At  the Kovember Term 1960 of tlie Nasli Superior Court, in Case 
No. 5976, the petitioner was tried and convicted on the charge of 
escape, a second offense. I-Ie was given i x o  years in tlie State's Prison, 
sentence to  begin a t  the expiration of the sentence imposed a t  the 
October Term 1960 in Case No. S902. 

At the same term, Xovernber 1960, in Nasli County, the petitioner 
was tried and convicted in Case KO. S!)77 of armed robbery. He  JTas 
sentenced to not less than five nor more than ten pears in the State's 
Prison, this sentence to  begin a t  the expiration of the two-year term 
imposed the same day in Case NO. 8976 on the escape charge. 

.4t the December Term 1960 of the Superior Court of Johnston 
County the petitioner was tried and convicted of armed robbery in 
Case No. 9793, and sentenced to not less than twenty nor more than 
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thirty years in the State's Prison, this sentence to begin a t  the expira- 
tion of the sentences imposed a t  the November Term 1960 of the 
Superior Court of Nash County in Cases Nos. 8976 and 8977. I n  this 
trial he was represented by counsel appointed by the court. 

,4t the April Criminal Term 1963 of the Superior Court of Nash 
County, upon motion of the petitioner through court appointed coun- 
sel, the court set aside the judgments entered in the Superior Court of 
Nash County a t  the Kovember Term 1960 in Cases Nos. 8976 and 
8977, and ordered a new trial in each case. The order was based upon 
a finding tha t  the petitioner was without financial resources; that  he 
requested counsel a t  the November Term 1960, which request was 
denied. 

According to the answer of the Attorney General, the petitioner 
conlpleted the escape sentence entered a t  the October Term 1960 of 
the Superior Court of Nash County, in Case No. 8902, on 14 Decem- 
ber 1962. 

Attorney General Bruton, Theodore C. Brown, Staff Attorney, for 
the State 

Petitioner in propria persona. 

PER CCRIAXI. There is no contention on the part  of the petitioner 
tha t  his conviction in Johnston County 1s not valid. He  contends, 
h o ~ e v e r ,  that  he is entitled to his release because tlie Johnston County 
sentence was not to begin until after the expiration of the sentenccs 
imposed a t  the Kovember Term 1960 of the Nash Superior Court, 
in Cases Sos .  8976 and 8977, which judgments have been set aside. 

This contention is without merit. Petitioner is neither entitled to a 
discharge nor a new trial in the Johnston County case. We think, 
however, he is entitled to have tlie cause remanded to Johnston 
County for a proper judgment. In  re Sellers, 234 N.C. 648, 68 S.E. 2d 
308; In re Fergzison, 235 N.C. 121, 68 S.E. 2d 792; S. v. Templeton, 
237 S . C .  440, 75 S.E. 2d 243. 

To the end that  the decision here reached may be complied with, 
the Director of the State's Prison will deliver the petitioner into tlie 
custody of the Sheriff of Johnston County prior to the convening in 
tha t  county of the next term of Superior Court for the trial of criminal 
cases after the certification of this opinion. The court below w 1 1  
vacate tlie present sentence and enter a proper sentence in lieu 
thereof. I n  pronouncing sentence, the court will give the petitioner 
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credit for the time served since the expiration of the sentence in Case 
Xo. 8902, entered a t  the October Term 1960 of the Superior Court 
of Nash County. 

Remanded. 

ANXA BERGER, PLBIKTIFF V. JAMES I. CORNWELL AND ELIZABETH A. 
CORSWELL, T R A D I S G  AND DOING BUSINESS A S  CORNWELL ANIhfAL 
HOSPITAL, ORIGIKAL I)EFEKDAKTB, AND J. C. SOESBEE AND BLUE 
BIRD TAXI C031PANT, ISC., ADDITI~SAL DEFENDANTS. 

(Filed 18 September 1863.) 

1. Segligencc Sih- 
T l ~ c  owners of premises are  under duty to maintain their parking area 

in such contlition as  n reasoilably prudent proprietor would deem sufficient 
to protect patrons from dnnger ~ ~ h i l e  exercising ordinary care for  their 
own safety. 

Evidence tending to s h o ~ ~  that small patches of snow and ice remained 
in shady places in defendant's parking lot, and that  plaintiff walked to 
the building and returned to her parked taxi without looking down or 
obserring the ice and snow, and the11 fell while attempting to reen te r  
the taxi n7h(.n she stepped on a patch of ice, i s  held to show contributory 
negligel~ce on her part as  a matter of law in failing to exercise due care 
for her own safety. 

3. Bppeal and Error § 41- 

Where nonsuit would hare to be sustained ere11 if the evidence ex- 
cluded mere admitted, the exclusion of the evidence cannot be prejudicial. 

APPEAL by plainltiff from Maytin, Special Judge, April 22, 1963, 
Session of BUNCOZIBE. 

On January 31, 1961, between 4:00 and 5:00 p.m., plaintiff was 
injured on premises of Cornwell Animal Hospital. Her  trip to said 
hospital was made in a Blue Bird Taxi operated by J. C. Soesbee. 
Soesbee drove the taxi into a parking area provided for use by patrons 
of said hospital. -4ssisted by Soezbce, plaintiff got out of the taxi, 
walked (carrying her "very big and very unruly" cat)  some fifteen 
feet to the hospital entrance and left her cat in the hospital for 
trentlnent. Plaintiff returned t o  the front of the parked taxi without 
mishap and there paid Soesbee for the trip to the hospital and the 
return trip to her home. Upon completion of this transaction, plaintiff, 
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when taking the second step on her way to get in the taxi for the trip 
home, slipped and fell. 

Plaint~ff alleged "she slipped on a patch of slick, clear ice and 
Sell . . ." She allegeid her fall and injuries were proximately caused 
by the negligence of defendants Cornwell in these respects: When 
plaintiff fell and for several days prior thereto, "there were patches 
of ice extending intermittently a t  several points along the parking 
lot in the shaded areas, some patches as  nluch as three feet in 
dianielter . . ." Defealda~nts Cornwell, notwitrh~t~an~ding they knew 
or should have known of this condition on their premises, failed to 
warn patrons of the danger and failed to  safeguard patrons by cpread- 
ing ashes, salt or other materials or by otherwise eliminating the 
danger. 

Ansn-ering, defendants Cornwell denied negligence, and conditionally 
pleaded (1) the contributory negligence of plaintiff, (2) the negligence 
of Soesbee as the sole proximate cause of plaintiff's fall and injuries, 
and (3)  a cross action for contribution against Soesbee and Blue 
Bird Taxi Coinpany, Inc., who were made defendants in respect of 
said cross action. 

A t  the conclusion of plaintiff's evidence, the court, allowing the 
motion of defendants Cornwell therefor, entered judgment of involun- 
tary nonsuit. Plaintiff excepted and appealed, assigning as error (1) 
the said judgment of nonsuit and (2)  the court's exclu-ion of certain 
evidence offered by plaintiff, to wit, all of paragraph 6 and subsec- 
tions (-1) and (B) of pal.agrnp11 'i of said cross action of defendants 
Cornwell. 

Parker.  AIIcG~tire  R. B n l e y  for plaintlfi  appel lant  
Uxzel R. D v A S I o ~ t  for de fendant  appellees. 

PER CI-RIAV. Defendants Cornmell u ~ w d  plaintiff, an invitee, 
the legal duty to maintain their parking area in such condition as n 
reasonably careful and prudent proprietor would deem sufficient to 
protect patrons from danger while exercising ordinary care for their 
own safety. Sledge 2;. Wagoner ,  250 N.C. 559, 109 S.E. 2d 180. 

411 tlic evidence tends to show that the place where Soeslbee parked 
the taxi  as shaded by a pine tree hedge and was lower than other 
portions of the parking area. There was evidence tending to show 
that ,  in the shaded area where Soesbee parked, there mere icy spot3 
difficult to see against the bacligrountl of stone and gravel; that de- 
fendants Cornwell gave no warning of any dangerous condition on 
account of ice; that  defendants Cornwell did not spread ashes, salt or 



200 IN THE SUPREJIE COURT. [260 

other materials on any  par t  of said parking area;  and tha t  plaintiff 
slipped on ice and fell. Plaintiff testified she did not observe or other- 
wise detect any spots or patches of ice on the  parking area before she 
fell. Indeed, her testimony was to tlie effect tha t ,  in walking from 
the taxi to  the hospital entrance and in returning from the hospital 
entrance to the taxi, she did not look down on the  ground. 

On January  31, 1961, in tlie hsheville area,  while the  streets and 
highways were clear or "comparatively clear," there was ice on walk- 
~ a y s ,  sidewalks and shoulders of the  highways. 

The  evidence tends to show there were patches of ice here and there 
in the large parking area, principally in the shaded portion thereof. 
However, the only reasonable inference to  be drawn from the cvidence 
is tha t  portion.. of tlie parking area y e r e  free froill ice and tha t  
persons exercising due c u e  for their o m  safety could and should 
have observed and used such portions of the parking area. Hence, if 
the e ~ i d e n c e  were considered sufficient to  establish defendants Corn- 
well were negligent a s  alleged, plaintiff's testimony, in our view, 
suffices to  establish her contributory negligence as  s proximate cause 
of her fall and injuries and to  bar  a rec70very. 

We  do not perceive tha t  the  admission of the portions of said cross 
action offered by plaintiff would have been of benefit t o  plaintiff in 
respect of the question of nonsuit. Indeed, the facts alleged therein 
tend to show tha t    hat ever dangerous conditions in respect of icy 
spots or patclics may  have existed in the area where the taxi parked 
could be readily observed and avoided b y  persons exercising due care 
for their own safety. 

Having reached the  conclusion that  the judgment of involuntary 
nonsuit should be affirmed, and since no new questions of law are  
presented, we deem i t  unnecessary to  set forth with particularity the  
testimony of each of the  witnesses offered by  plaintiff. 

AErmed. 

WIIrLIhJI E. TRIPP r. CLINTOS A. HARRIS. 

(Filed IS September 1063.) 

1. Aiitomobiles 5 42g- 
Plaintiff, traceling east, entered the intersection after stopping and 

seeing clefentlant's truck, still some distance awax, approaching from the 
~soutll. Tlie eridence supported conflicting inferences as  to whether a 
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drirer of reasonable care and prudence a t  the time of seeing the approach- 
ing truck, would have been justified in believing that  he could pass safely 
through the intersection ahead of the approaching truck. Held: The 
eridence does not show contributory negligence a s  a matter of l a v ,  since 
nonzuit for contributory negligence is proper only when no other reason- 
able inference or conclusion can be drawn from the eridence. 

2. Automobiles 5 41g- 
Plaintiff's eridence Iteld sufficient to be submitted to the jury on the 

issue of defeudnnt's negligence in entering the intersection at  excessive 
speed and colliding with plaintiff's car which had first entered the inter- 
section. 

APPEAL by defendant from Hubbard,  J., January  1963 Session of 
PITT. 

Civil action to recover $617.93 for damage to a n  automobile al- 
legedly caused by defendant's actionable negligence. 

Defendant in his ansx-er denies tha t  he was negligent, conditionally 
pleads contributory negligence of plaintiff as a bar  to recovery, and 
alleges a counterclaim for $340.53 for damages to his truck. 

S o  jury t n a l  having been demanded by elther of the parties in 
the plend~ngs,  the judge, pursuant to the provisions of G.S. 1-539.5, 
n-liich is a par t  of our -\ct for the adjudication of small claims in 
the superlor courts of the State,  answered issues to the  effect t ha t  
plaintiff's automobile was damaged by defendant's negligence a s  
alleged in the  complaint, t ha t  plaintiff did not by his own negligence 
contribute to  the damage to his automobile, awarded him damages to 
his automobile in the amount of $600, tha t  defendant's truck was  
not damaged by plaintiff's negligence as alleged in defendant's coun- 
terclaim, and tha t  defendant was entitled to  recover no damages from 
plaintiff. 

From a judgment entered in accord with the answers to  the issues, 
defendant appeals. 

J. TI'. H. Roberts and Eugene A ,  Smith for defendant appellant. 
JI. E. Cn.cendish for plaintiff appellee. 

PER CTRIAM. Defendant assigns as error the denial of his motion 
for judgment of compulsory nonsuit, made a t  the close of all the 
eridence. Defendant's contention is plaintiff's evidence shows he mas 
guilty of contributory negligence as a matter  of law. 

The collision which gave rise to  the  action occurred a t  the  inter- 
section of E a s t  Gum Street and North P i t t  Street, two dirt  streets in 
the  city of Greenville, about 10:50 a.m. on 18 September 1961. There 
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was no traffic control device or signal, no stop sign, and no yield 
the right of way sign a t  this intersection. Plaintiff was approaching 
this intersection driving his automobile in an easterly direction on 
East  Gum Street, and defendant was approaching this intersection 
driving his truck in a northerly direction on Korth Pi t t  Street. 

Plaintiff's evidence, considered in tlie light most favorable to him, 
tends to show: When he approached the intersection, his view to his 
right along P i t t  Street was obstructcd by a high fence and weeds. 
H e  stopped his automobile on East G u n  Street beyond the fence 
where lie could see to his left and right, and to hls right along P i t t  
Street for 125 or 150 feet. H e  saw a truck about 123 feet away from 
the intersection on P i t t  Street and approaching it traveling north. 
He  did not judge the truck was running a t  a high rate of speed, and 
i t  looked like he had plenty of time to cross the interscction after 
he saw the truck. He  started his automobile and entered the inter- 
section. \Vhen he had passed two-thirds of the way through the inter- 
section, hc looked and saw defendant's truck driven by him skidding 
a t  a high rate of speed t o w a d  the intersection and toward him. The  
two motor vehicles collided in the intersection. The entire front part  
of plaintiff's automobile was damaged, and the left front part  of the 
truck was damaged. Plaintiff also testified to the effect tha t  he paid no 
attention to the  speed of the approaching truck until he got out into 
the  intersection, and that he got halfway into the intersection before 
he noticed its speed. 

Plaintiff's evidence, taken in the light most favorable to him, tends 
to show tha t  he entered the intersection first, a t  a time vhen defen- 
dant's approaching trucl: a t  the speed i t  was traveling was far enough 
away so that  a person in the exercise of reasonable care and prudence 
would have been justified in believing that  lie could safely pass over 
the intersection ahead of the approaching truck. It is true tha t  other 
parts of his testimony tend to show that  he entered the intersection 
first, a t  a time when defendant's appro~cliing trucl: a t  the speed i t  was 
traveling was not far enough away so tha t  a person in tlie exercise 
of reasonable care and prudence would have been justified in believ- 
ing t h a t  he could pass through the intersection in safety ahead of the 
approaching truck. More than one inference may reasonably be drawn 
from plaintiff's evidence; consequently, the question of contributory 
negligence was for the judge sitting without a jury. Plaintiff's evi- 
dence, taken in the light most favorable to  him, does not establish 
contributory negligence so clearly that  no other reasonable inference 
or conclusion can be drawn therefrom, and consequently defendant 
is not entitled to a nonsuit on the ground of plaintiff's contributory 



N.C.] FALL TERb'f, 1963. 203 

negligence as a matter of law. Chandler v. Bottling Co., 257 N.C. 
245,125 S.E. 2d 584; Keener v. B e d ,  246 N.C. 247, 96 S.E. 2d 19. 

"The very term 'contributory negligence' ex vi termini implies, or 
presupposes negligence on the part  of the defendant." Scenic Stages v. 
Lowther, 233 X.C. 355, 64 S.E. 2d 846. Plaintiff's evidence clearly 
shows negligence on defendant's pnrt proximately resulting in damage 
to his auton~obile. 

Our decision finds support in G.S. 20-153 ( b ) ,  and the cases of 
Downs v. Odom, 230 K.C. 81, 108 S.E. 2d 63; Donlop IJ. Snyder,  234 
N.C. 627, 65 S.E. 2d 316; Cab Co. v. Sanders. 223 3 . C .  626, 27 S.E. 
2d 631. 

The judgment below is 
Affirmed. 

HARRY J. STOKES v. MARGIE P. STOKES 

(Filed 18 September 1963.) 

1. Divorce and  Alimony 8 1- 
The provisions of G.S. 50-3 that  summons in a divorce proceeding 

should be returna,ble to the oounty in which either the plaintiff or the 
defendant rmides is not jurisdictional but relates to venue, and in the 
absence of fraitd the Superior Court of any county in Nonth Carolina has 
jurisdiction of an action for d i ~ o r c e  if either of the parties are  domiciled 
in this State. 

2. 1)ivorce and  Aliniony 9 26; Judgments  § 24- 
Where the findings of the court after a full hearing support the court's 

conclusion that there was no fraud in the procurement of the divorce 
in question upon substituted service, there being evidence that defendant 
had eloped with a third person and that plaintiff had made every reason- 
able effort to locate her so that notice of service could be delivered, etc., 
judgment denying motion to vacate the divorce decree will be upheld. 

3. Process § 9- 

Vhere plaintiff's affidavit states that  defendant's residence remained 
nnknon-11 after diligent search and inquiry had been made to discover it, 
the clerk is not required to mail defendant a copy of the notice of service 
by publication. G.S. 1-09.2 ( c ) .  

MOORE, ,J., tooli no part in the consideration or decision of this case. 

, ~ P P E A L  by defendant from Burgwyn, E.J., January 1963 Session of 
P$MLICO. 



204 I N  THE SUPREME COURT. [260 

Motion in the cause to set aside the divorce obtained by the plain- 
tiff a t  the August Term 1958. 

I n  1952, plaintiff and defendant were married in Beaufort County 
where they lived together until October 8, 1957. On June 7, 1958, 
plaintiff instituted this action for an absolute divorce in 11Iartin 
County. He  asked for custody of the two year old child of the mar- 
riage. Plaintiff allegcd that  before and after December 4, 1957, defen- 
dant had lived in adultery with one Carl T. Willis, J r .  in Norfolk, 
Virginia. Summons T a s  served upon the defendant by publication in 
conformity with statutory requirements. Plaintiff's affidavit, upon 
wliich the clerk's order of publication n-as based, stated that  he did 
not know the whereabouts of the defendant. The case was set for trial 
as an uncontested divorce action a t  the August 1958 Term of Martin. 
Upon motion of tile plaintiff after that  term was cancelled, the clerk 
entered an order transferring the action to Pamlico County where, on 
August 4, 1958, the court granted plaintiff a divorce from defendant 
and awarded him the custody of their child. On August 6, 1958, plain- 
tiff married Dorothy Arnold Morgan. 

On July 13, 1962, the defendant moved the court to set aside the 
judgment of divorce. She alleged tha t  the plaintiff had purposely in- 
stituted this action in Martin County instead of Beaufort County, 
the residence of the plaintiff and of the defendant's relatives, to pre- 
vent her from acquiring notice of the action; tha t  no letter n.as mailed 
by the clerk to the last known address of the defendant; and tha t  the 
court acquired no jurisdiction because of the fraudulent conduct of 
the plaintiff. Replying to the motion, plaintiff alleged the following 
facts: 

On October 8, 1957, defendant left him and their son to elope with 
one Carl T. Willis, J r .  Subsequently, plaintiff discovered the defendant 
and TTTillils unlawfully cohabiting in Sol~folk, Virginia. Six nlontliis after 
this discovery, preparatory to instituting this action, he returned to 
Norfolk to asccrtain defendant's address so that  lie could have sum- 
mons served upon her. She had moved from the house in which she and 
71Tillis had been living for scveral nlonths. He made diligent search 
and inquiry but \\-as unable to ferret out her wl~ereabouts. H e  insti- 
tuted this action in Martin County for the single reason tha t  there 
was no term of Superior Court in Beaufort County during ilugust 
19%. After plaintiff secured the divorce, defendant married Willis 
in Louisiana and a child has been born to thexn. 

Upon the hearing of defendant's motion, there was additional evi- 
dence tending to show that  between December 4, 1957 and June 7 
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1938 defendant had lived in five different places, including Louisiana 
where she married Willis on October 12, 1939. 

Judge Burgwyn found as a fact  t h a t  there llnd been no fraud of 
any  kmd in the  procureriient of the divorce. I'ic held t h a t  the procced- 
ings -sere in all respeets regular and d i s i i ~ i ~ s ~ d  defendant's motion. 
She appealed to  this Court. 

LeRoy Scott for plaintif appellee. 
Fraxier T. Woolard for movant appellcct?t. 

PLR CLRIA~I .  In  the  abaence of fyaucl, the Superior Court of any 
county in North Caroliona has juricdiction of an  actloll for divorce if 

either of the  partles ib domiciled in thib State. The  provisions of 
G.S. 50-3 tha t  in d~vorce  proceedings the sulninons shall be returnable 
to the court of the county in n-liicli either the plaintiff or dcfenclnnt 
resides are  not juriqdlct~onal; tlicy relate only to  venue. Denson V. 

Denson, 255 N.C. 703. 122 S.E. 2d 507; S e l m  v. -Yclrns, 230 N.C. 
237, 108 S.E. 2d 529; S)nztlz v. Smith, 226 S . C .  30G, 39 S.E. 2d 391. 
Ho~vever,  if a plamtiff should fraudulently conccal liis action from 
the  defendant and the wlicreabouts of tlic defendant from the  court, 
jurlsd~ction would he lacking and a divorce ohtaincd upon service of 
summons by publication vould  be a nullity. The court's judgment 
would be vacated upon a motion in the  cause. X c L c n ~ z  v. , l lc lean,  
233 N.C. 139, 63 S.E. 2d 138. 

Judge Burgn-yn, after a full hearing, found no merit in defendant's 
allegations t h a t  plaint~ff had procured the divorce by fraud. G.S. 
1-99.2(c) did not require the clerk to  nlail defendant a copy of the 
n o t ~ c e  of service of process by p~~bl icnt io l l  when plaintiff'> affidavit 
stated t h a t  her residence was unkno~vn and dillgent search and inquiry 
had been made to discover it. The defendant liercelf treated the 
divorce as valid TI-hen she ~ i ~ a l r i e d  T d l i s  in October 1959. This record 
discloses no reason TI-hy the court should invalidate i t  in 1963. 

The judgment of the  court below is 
Sffirmed. 

J ~ O O R E ,  J. took no part  in the considrmtion or decision of this case, 
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TE-IEREISA AKNETTE ADKINS BY I ~ E R  NEXT FRIEXD H. B. ADKINS, 
PIAIISTIFF v. ELJIAN DEAN DILLS, DEFEKDANT. 

(Filed IS S'eptember 1963.) 

Automobiles S 3- 
Testimony a s  to speed of plaintiff's car some one-half mile before 

reaching the intersection a t  which the accident occurred held not too 
reu~vte under the circumstances of this case. 

APPEAL by plaintiff from Martin, Special Judge, April 29, 1963, 
Special Session of BUNCOMBE. 

On Saturday, March 24, 1962, about 5:00 p.m., in Buncombe 
County, a t  the intersection of Enka Lake Road and Queen Road, 
there was a collision between a 1959 Ford owned and operated by 
H.  B. Adkins, plaintiff's father and next friend, and a 1947 Chevrolet 
owned and operated by defendant. Both drivers approached said 
intersection on Enka Lake Road, Adkins going west and defendant 
going east. 

Plaintiff, then nine years old, was a passenger in her father's car 
and sustained personal injuries as a result of said collision. 

The complaint alleged the collision and plaintiff's injuries were 
proximately caused by the negligence of defendant and the allegations 
included, as  elements of damage, hospital, nurse, medical and dental 
expenses incurred in the treatment of plaintiff's injuries. 

Answering, defendant denied negligence and alleged the collision 
and plaintiff's injuries mere caused solely by the negligence of Adkins, 
plaintiff's father and next friend. Conditionally, defendant pleaded 
the contributory negligence of Adkins in bar of plaintiff's right to 
recover for the expenses incurred in the treatment of her injuries. 
Defendant also asserted a cross action against Clifton Xdliins, who 
m s  joined as  an additional party,  alleging tha t  H. B. Adkins, operat- 
ing said Ford, and his brother, Clifton Adkins, operating a Buick, 
were driving a t  dangerous and excessive rates of speed and were 
racing as they traveled west on Enka Lake Road toward said inter- 
section; tha t  the negligence of H .  B. Adkins was imputable to Clifton 
Adkins; and prayed that  "in the event this defendant is adjudged 
liable in any may . . . this defendant have and recover contribution 
from CLIFTON ADKINS, as by law provided." 

Clifton Adltins, answering said cross complaint, denied all allega- 
tions as to negligence on his part. A t  trial, Clifton Adkins' motion for 
judgment of nonsuit was allowed. H e  is not a party to this appeal. 

Plaintiff's evidence tended to  show defendant's car, when first ob- 
served by Adkins, was "sitting still" on the south side (defendant's 
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right) of Enka Lake Road; tha t  Adkins was then 150 feet from said 
intersection; that ,  when Adkins was 7 5  feet from said intersection, 
defendant, without giving any signal or other indication of his inten- 
tion to do so, turned left (to erlter Queen Road) across Adkins' lane 
of travel a t  a speed of "about five miles per hour"; and tha t  under 
these circumstances Adkins could not avoid the collision, Defendant's 
evidence tended to shov defendant, after giving proper signal of his 
intention to do so, stopped upon reaching said intersection; that,  on 
account of a curve, the portion of Enka Lake Road east of Queen 
Road mas ~ i s i b l e  for a distance of only 80 to 100 feet; that,  after 
giving a proper signal for a left turn, he started to  turn left vithin 
the intersection a t  a time when there was no traffic within his vision 
approaching said intersection; and that  xliile he mas in the process 
of completing such left turn into Queen Road the Adkins car ap- 
peared and ran into the right side of his car. The evidence was in 
sharp conflict as to  the speed of the Adkins car as i t  approached and 
entered said intersection. 

The court, without objection, submitted the following issues: "1. 
Was the plaintiff injured by the negligence of the defendant Dills as 
alleged in the Complaint? 2. Did the negligence, if any, of H. B. 
Adkins contribute to plaintiff's injuries, as alleged in the Xnsr~er  
of the defendant Dills? 3. What  amount, if any, is the plaintiff 
entitled to  recover?" The jury answered the first issue, "No." and did 
not reach (answer) the second and third issues. 

From judgment tha t  plaintiff have and recover nothing of defen- 
dant, plaintiff excepted and appealed. 

S.  T h o m a s  TValton for plaintiff appe l lan t .  
W i l l i a m s ,  W i l l i a m s  & Mowis  for de fendan t  appel lee .  

PER CURIAX. We have considered each of plaintiff's forty-three 
assignments of error. None discloses error deemed sufficiently prejudi- 
cial to constitute a sound basis for awarding a new trial. TTe have 
given particular consideration to the assignments of error, stressed by 
plaintiff in her brief, relating to the admission over her objection of 
the testimony of the witnesses Jamcs Kewland and J. L. Sewland as 
to the speed of the Adkins Ford when it o v c r t o ~ k  and passed the car 
in which they were traveling approximately one-half mile before it 
reached said intersection. I n  our view, this testimony, when con- 
sidered in conjunction with the other evidence bearing upon the speed 
of the Adkins car between the time i t  passed from the  vie^^ of these 
witnesses until the collision, was admissible under legal principles 
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stated in Comm v. Comer,  236 N.C. 252, 254, 123 S.E. 2d 473, and 
cases cited. Guided by appropriate instructions, the jury determined 
the crucial (factual) cluestions in favor of defendant. 

No error. 

S R T H U R  J U L I U S  WILBURN v. 
P E T T A  ELIZA JACKSON RAGBIR WILBURS. 

(Filed 18 September 1963.) 

1. Trial 3 3- 
Continuances are not favored, and the denial of a motion for  con- 

tinumice mill not be disturbed in the ab~sence of a showing of abuse of 
discretion. 

2. S a m e  
ET-idence that  the case was set for a specified date for the convenience 

of the parties, that upon defendant's motion it  was continued to a later 
s~~ecified date, and that upon the later date defendant moved for a con- 
tinuance based upon a physician's written statement, dated some h e l v e  
days ljrior to the hearing, that defendant mas suffering from a virus, 
without more, is held insufficient to  show abuse of discretion in the 
denial of defendant's second motion for continuance. 

5. Abatement and Revival § 3- 

The pendency of an action between the parties in another jurisdiction 
is not grounds for abatement of a n  action instituted in this jurisdiction. 

Plea in abatement cannot be sustained merely upon a showing of the 
filing of complaint in a prior action when there is no proof of service of 
process or that process had ever been issued therein. 

5. Domicile 8 1- 
The fact that  a party's work requires extensive travel, preventing him 

from remaining constantly in the Sitlate, does not deprive him of his right 
to establish his residence here. 

APPEAL by defendant from Jiarti?z, S.J., June 1963 Session of 
BUNCOMBE. 

This action was begun in the General County Court of Buncombe 
on 4 September 1962 to obtain a divorce. The complaint alleged 
plaintiff was and had been a resident of the state for more than six 
rnonths prior to the institution of the action, that the parties married 
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1 March 1946, separated 1 September 1960, and had since the latter 
date lived separate and apart. 

Defendant, asserting that she was a resident of Vashington, D. C., 
sought and obtained an extension of time in which to answer. Her 
!answer. ~er i f i ed  26 November 1962, denied plaintiff's allegation~s of 
residence and separation. As an additional defense she pleaded the 
pendency of an action for divorce instituted by her in the courts of 
hiaryland, the state of her residence, in bar of plaintiff's right to 
maintain an action for divorce in North Carolina. 

The case was, on motion of plaintiff peremptorily set for trial on 
26 February 1963. Plaintiff assigned two reasons for requesting a 
specific date for the trial: ( a )  he was an employee of the United 
States Government, required in the performance of his duty to  travel 
extensively, and (b)  defendant's counsel, nonresidents of Buncombe 
County, ~ ~ o u l d  be convenienced by fixing a specific date for trial. 
Tlie inotion was allowed, and on 7 January counsel for defendant 
were notified the case would be tried on 26 February 1963. 

Keithcr defendant nor her counsel appeared a t  the time fixed for 
trial. Counsel for defendant, some time after court convened, com- 
municated with the court and requested a continuance. This motion 
was a l lo~~ecl  over plaintiff's protest. Tlie cause was then peremptorily 
set for trial a t  9:30 a.m. on 5 March 1963, Defendant's counsel were 
promptly notified of the continuance and the time fixed for trial. 

On 5 March 1963 counsel for defendant again moved for a con- 
tinuance, basing the motion on a writing dated 21 February 1963 
purporting to be from a Washington, D. C., physician tha t  defendnnt 
was suffering from a virus infection and in his opinion was unable to 
travel out of IVashington. The writing made no further explanation 
of defendant's condition. Plaintiff had obtained a leave from the 
government which expired a t  6:00 p.m. on 5 March. The court refused 
to grant defendant's request for a, further continuance but proceeded 
with the trial. Appropriate issues were submitted and answered in 
accord ~v i th  plaintiff's allegations. 

Defendant appealed to the Superior Court on errors assigned. Judge 
hIartin o~er ru led  each of defendant's assignments of error. 

George Penne l l  and  D a i l e y  &. Harrel l  b y  R u b e n  J .  D a i l e y  for 
plaintiff appellee. 

George L. B z ~ m p a s s ,  S a t h a n i e l  L. Belcher ,  a n d  F l o y d  H .  B r o w n  
for d e f e n d a n t  appe l lan t .  
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PER CURIAM. Defendant assigns as error the court's refusal to 
grant her request for a contmuance made on 5 March. Continuances 
are not favored. The grantmg or denial of a motion to contlnue is a 
matter in the sound discretion of the trial judge and will not be d ~ s -  
turbed unless an abuse of discretion is made to appear. CLeeLund v. 
CleeLand, 249 X.C. 16, 105 S.E. 2d 114; Wutters v. Parrish, 352 N.C. 
787, 115 S.E. 2d 1. 

The facts appearing in the record, summarized in the foregoing 
statement, do not show an abuse of discretion. To the contrary, they 
indicate the court's desire to afford defendant full opportunity to pre- 
sent her defenses. The assignment of error cannot be sustained. 

Defendant assigns as  error the court's refusal to  dislniss plaintiff's 
action for tha t  she had previously imtituted an action for absolute 
divorce in the courts of Maryland. To sustain a plea in abatement 
based on the pendency of a prior action, i t  must appear tha t  the two 
actions are pending in the same jurisdiction. The plea cannot be 
sustained when the other action is pending in the courts of another 
state. Sloan v. McDowell, 73 N.C. 29; Hubbs v. Xiclzols, 298 S.W. 2d 
801. Were the rule otherwise, defendant's plea could not be sustained 
because of her failure to show the pendewy of the action in JInryland. 
Her proof consisted of an uncertified copy of the coinplaint filed by 
her in the Maryland courts. No process had ever been served on de- 
fendant, and, so far as appears, no process had ever issued. Proof 
only of the filing of a complaint is not sufficient to  show the pendency 
of any action. 

Defendant assigned as error the refusal to allow her motion to 
nonsuit. The exception is based on her contention that  plaintiff's 
n-ork prevented him from becoming a resident of this state. The mere 
fact that  plaintiff's work with the United States Government required 
extensive travel, preventing him from ~emaining constantly in the 
state, did not deprive him of the right to establish his residence in 
?\Tort11 Carolina. In  ye  Orr, 254 N.C. 723. 119 S.E. 2d 880; Maytin v. 
Martin. 253 N.C. 704, 118 S.E. 2d 29. 

No error. 
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JIM WALTER CORPORATION r. NATHANIEL GILLIa4M, JR.  
Sr WIFE, BERTHA GILLISM, AND CARRIE T. GILLIAM. 

(Filed I 8  Septeniber 1963.) 

1. Appeal and  Error § 11- 
Appellant is required t o  hare  the appeal entered by the clerk on the 

judgment docket and notice of appeal giren the adverse party within ten 
days from the e m t r ~  of the judgment, G.S. 1-280, G.S. 1-279, and when 
the statutory requirements a re  not complied with, the Supreme Court 
obtains no jurisdiction uf the purported appeal. 

2. Appeal and  Error 5 29- 
In those instances requiring a case on appeal the appellant must serve 

statement of cnse on appeal on appellee or its attorney, and if the 
parties do not agree, the case must be settled by the court, G.S. 1-283, 
while if the appeal is on the record proper, i t  must be certified to the 
Sugreme Court by tlie clerk of the Superior Court, G.S. 1-284. 

8. Appeal a n d  Error 19- 
Esceptiona must be grouped under the assignments of error. Rules 

of Practice in the Supreme Court Xos. 19(3)  and 21. 

4. Appeal and  Error § 3 8 -  
The brief must contain a clear and concise statement of the questions 

involred on appeal. Rule of Practice in the Supreme Court No. 27%, and 
a succinct statement of the facts, Rule of Practice in the Supreme Court 
Xu. 25. 

5. Appeal and  Error 19- 
The Rules goreriling appeals are  niandatory. 

6. Appeal and  Error 9 1 2 -  
The trial court may dismiss the appeal upon failure of appellant to 

file tlie stay bond ordered as  a condition precedent to the appeal, G.S. 
1-259, or when appellant fails to serre statement of the case on appeal 
within the time specified. 

APPEAL by defendant, Carrie T. Gilliam, from Bundy, J., a t  Cham- 
bers July 13, 1963, in PAMLICO. 

This is an action by plaintiff upon a contract for cost of labor and 
materials incurred in the construction of a house for defendants on 
the land of one of them, Carrie T. Gilliam, and to enforce a mechanic's 
and materialman's lien. 

The lien was filed on 14 T\Iarch 1961. This action was instituted on 
13 September 1961. Defendants employed counsel, and there were 
negotiations looking to an out-of-court settlement. On 15 M a y  1962 
Carrie T.  Gilliam (hereinafter the defendant) advised her counsel 
and plaintiff's attorney tha t  she was not interested in settling the 
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case and t h a t  she TT-ould possibly employ other counsel. Plaintiff's 
at torney in a letter of tha t  da te  advised her and her attorney tha t  if 
no answer IT-as filed on or before 31 M a y  19G2 plaintiff mould move 
for default jut-lgment. No  answer Kas filed. The  clerk of superior 
court entered a judgment by default final on 1 June 1962 and issued 
execution. Thereafter defendant employed other counscl ( the  counsel 
of record on this appeal) and moved to set aside the judgment on the  
ground of excusable neglect. .A temporary restraining order stayed 
execution sale. The motion to set aside the  judgment was heard be- 
fore Bundy, J., on 18 January  1963. The  judge found as n fact t ha t  
defendant had offered no affidavits or other evidence in S ~ I ~ ~ I O S I  of her 
allegations of excusable neglect and meritorious defcnse, overruled 
the motion and dismissed the temporary restraining order. Defendant 
gave notice of appeal and moved for s tay  of execution. An order was 
entered staying execution pending appeal, on condition defendant 
fuinish within 20 days  a s tay  bond in a specified amount IG.S. 1-289). 
On motion of plaintiff (served on defendant's attorney 3 June 1963),  
Judge Bundy on 13 Ju ly  1963 dismissed the  appeal for failure of de- 
fendant  to  give the  bond (G.S. 1-289)) and for failure of defendant 
to  serve case on appeal within the  time (60 days) specified. There- 
after  on 27 July  1963, defendant had the judge sign appeal entries 
t o  be at tached to  the  order of dismissal. B y  order of the  judge defen- 
dan t  was  allowed to appeal in fornza pauperis.  

Kens ledy  TV. W a r d  for plaintiff appellee. 
Char les  L. A b e r n e t h y ,  Jr. ,  for d e f e n d a n t  appe l lan t .  

PER CURIAM. The  purported record filed in this Court  shows an 
utter  disregard for the  statutes, rules and procedures governing ap- 
peals. 

The  motion to  dismiss defendant's appeal from the judgnlent of 
Bundy, J., dated 18 January  1963, was heard in superior court after 
notice served on defendant's counsel. The motion was heard 1 3  Ju ly  
1963 and i t  must  be assumed t h a t  defendant and her counsel were 
present and had notice of the  adverse nature of the order entered by  
the  judge on tha t  date. If defendant desired to appeal therefrom, i t  
mas required t h a t  notice of appeal be given within 10 days  from the 
entry of the judgment. G.S. 1-379. TT7itliin the 10 days defendant was 
required to h a r e  the appeal entered by the  clerk on the  judgment 
docket, and to  give the  adverse par ty  notice thereof. G.S. 1-280. 
Defendant did not comply with thcse statutory requirements. The 
only a t tempt  to give notice was to have the  judge, 14 days after 
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entry of the order, sign appeal entries on a paper separate from the 
order. So far  as the purported record discloses, no notice as contem- 
plated by the statute was ever given to the adverse party,  and no 
appeal was ever entered on the judgment docket. 

When G.S. 1-259 and G.S. 1-280 are not complied wi t l~ ,  the Supreme 
Court obtains no jur~sd~ct ion of 3 purported appeal and must disiriiss 
it .  ;lycocA v. I',tkerrlson, 247 N.C. 233, 100 S.E. %d 379. 

S o  case on appeal was ever settled by the judge or agreement of 
counsel, as ordinarily required. G.S. 1-283. Indeed, i t  docs not 
appear that any case on appeal was ever served on plaintiff or its 
attorney. G.S. 1-282. If defendant is appealing on the record prol)er, 
making the service and settlement of case on appeal unnecessary, the 
record proper is not certified to this Court by the clerk of superior 
court in accordance with G.S. 1-284. 

The purported record contains no grouping of exceptions and as- 
signments of error as required by our rules. Rules 19(3)  and 21 of the 
Rules of Practice in the Supreme Court, 234 N.C. 785-824. In  her 
brief defendant failed to set out in clear, concise language the ques- 
tion or questions involved on appeal, ibid., Rule 27%. The brief does 
not set forth a succinct statement of facts. zbid., Rule 28. The record 
and b ~ i e f  are faulty in other respects. 

We have time and time again called attention to the rules of prac- 
tice in this Court. They are mandatory. B a h t  v. Grayson, 256 N.C. 
490, 124 S.E. 2d 364; 1 Strong: N.C. Index, Appeal and Error, s. 19, 
p. 89 (Supplement, p. 30), and the many cases cited. The appeal must 
be dismissed. 

>loreover, the purported record sho~vs clearIy tha t  the court below 
did not err in dismissing defendant's appeal from the judginent of 18 
January 1963. 

-4ffirmed. 

B. E. IPOCK v. E. W. DAUGHERTY. 

(Filed 18 September 1063.) 

1. Contracts SS 10, 37- 
Where plaintiff's evidence is to the effect that the contract under which 

plaintiff was to  make certain repairs to defendant's dwelling for a speci- 
fied sun1 was abandoned upon defendant's decision to materially increase 
the work to be done, and that  the parties thereupon substituted an agree- 
ment under which defendant agreed to pay plaintiff for labor and ma- 
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terials used in remodeling the dwelling, upon which agreement there was 
a balance due in a specified sum, the evidence is properly submitted to 
the jnry, and defendant's motion to nonsuit properly denied. 

2. Evidence § 2% 

I n  plaintiffs action to recover for labor and materials, plaintiff may 
identify inyoices rendered hiin by laborers and material suppliers and 
testify that the laborers rendering the invoices worlced on defendant's 
dwelling and that he paid thern the sums shown, and that  the invoices for 
uiaterials nere  for materials used in malting the repairs to defendant's 
tiwclling. and objection to tlie introduction of the invoices in evidence 
cannot be sustained, i t  being competent for plaintiff to show in this 
mnnner what the laborers did and what binds and quantities of materials 
were used. 

APPEAL by defendant from Hubbard ,  J., May 1963 Session of 
CRAVEN. 

Plaintiff sought to recover the sum of $1329.34, the balance alleged 
to be owing on a contract to pay plaintiff for labor and materials used 
by plaintiff in remodeling defendant's house. 

Defendant denied the contract as alleged by plaintiff. By way of 
counterclain~ he asserted a contract for specific work for a fixed price 
and a breach of that  contract by plaintiff. 

Issues arising on the pleadings were submitted to the jury. It found 
defendant had contracted as alleged by plaintiff with a balance owing 
for tlie labor and materials furnished of $1229.34. Judgment mas 
entered on the verdict. Defendant appealed. 

D u n n  & D u n n  b y  R a y m o n d  E. D u n n  for plaintiff appellee. 
J ohn  IY. B e a m a n  and Rober t  G. Bowers for de f endan t  appel lant .  

PER CURIAM. The basic question for decision was a factual one: 
What was the contract? Was it, as plaintiff alleged, to pay for labor 
and materials; or was it, as defendant alleged, to remodel the dwelling 
for tlie sum of $3150, which defendant has paid? 

Plaintiff testified he contracted to do specific vork  for a specific 
sum as alleged by defendant, but when he started the work, defendant 
decided to  materially increase the work to be done. They then agreed 
to abandon the original contract, agreeing instead tha t  plaintiff would 
be paid for labor and materials used in niaking the repairs. The court 
correctly overruled the motion for nonsuit. The credibility of plaintiff's 
evidence was for the jury. 

To show what labor and materials were used in making the repairs, 
plaintiff identified invoices rendered him by laborers and material 
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suppliers. He  testified tha t  the laborers rendering bills worked on 
defendant's dwelling and tha t  he paid them the sunla shown on the 
invoices. He testified the materials shown on the invoices were used 
in making the repairs to defendant's d~~e l l i i lg .  The paid invoices 
detailing the labor and material were offered in evidence. Defendant 
assigns this as erior. I t  was conipetent for plaintiff to s h o ~  in t h  
manner just n- l in t  the laborers did and n-hat kinds and quantities of 
materials he uwd in making the repairs. They were merely his state- 
ment of n-hat had been done and used. Pearson t'. Luther, 212 N.C. 
412, 193 S.E. 739. 

TTTe have carefully examined the record and cach of defendant'> 
assignments of error. We find 

No error. 

F R A S K  B T R D ,  EXPLOTEE, T. F A R X E R S  F E D E R A T I O X  C O O P E R A T I T E .  
EMPLOYER. ASD K A T I O S W I D E  MUTUAL I S S U R A N C E  COMPANY, CARRIER. 

(Filed 18 September 1DG3.) 

Master and Servant § 03- 
d back injury to an employee from a herniated disc does not arise by 

accident if the employee a t  the time was merely carrying out his usual 
and customary duties in the usual may. G.S. 97-2(6) .  

-\PPEAL by defendants from Pless, J., July 1963 Session of TRAN 
RYLVANIA. 

This is a proceeding under the JVorkmens Compensation -4ct. 
Defendant, Farnlers Federation Cooperative, was engaged in selling 

general farm supplies a t  retail, and had a store a t  Brevard. Plaintiff 
filed claim with the Industrial Conjmiseion for compensation for an 
injury which arose out of and in the course of his employment by 
said defendant. 

The facts found by the Hearing Coinmissioner are in sumniary as 
follows: Plaintiff and defendant are subject to the \Torkinens Con?- 
pensation Act. On 19 September 1961 and prior thereto plaintiff was 
regularly employed by defendant eniployer as manager of the Brevard 
store. Plaintiff's duties involved all types of work including manual 
labor. For several years plaintiff had been engaged in and accuston~ed 
to handling and lifting bags of fertilizer in the usual course of hi3 
work. On that date plaintiff mas loading 100-pound bags of fertilize:. 
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on a hand truck. He  placed ten bags on the hand truck and moved 
them from the warehouse to a platform where they were unloaded. H e  
then started loading the hand truck again with similar bags of fer- 
tilizer. While so handling the bags and while lifting the nineteenth 
bag of fertilizer tha t  he had handled on this occasion, plaintiff felt a 
pain in his back. He  was lifting the bag and twisting to one side when 
he felt tlie pain. ('Plaintiff was picking up and handling 100-pound 
bags of fertil~zer in his usual and customary manner a t  the time he 
felt the pain in his back. The only different or unusual thing tha t  
occurred a t  such time mas tlie onset of pain in his back." Plaintiff 
did not sustain an injury by accident. Doctors found that  plaintiff 
had a ruptured disc or disc syndrome. 

Upon the foregoing facts i t  was held that plaintiff was not entitled 
to compensation. The full Commission affirmed tlie ruling. On appeal 
the Superior Court reversed the decision of the Industrial Commission 
and ordered the cause remanded for award and payment of compensa- 
tion. Defendants appeal. 

Hamlin, Potts, Ramsey & Hzidson for plaintiff. 
Robert L. Scott for defendants. 

PCR CURIAM. The facts found by the Industrial Commission are 
supported by competent evidence. Therefore they are conclusive on 
appeal. McCinnis v. Fin;shing Plant, 233 S . C .  493, 117 S.E. 2d 490. 
The judge below erred in rullng "as a nlatter of law upon bhe factis 
founld by the Industrial Commis~sion that  the plaintiff herein did suffer 
a n  injury by accident a~s defined in G.S. $17-2 (6)  ," and in remanding tihe 
case for entry of an a ~ w r d  of coinpen.ation. An injury to the back 
from an herniated disc does not arise by accident if the employee a t  
the time is merely carrying on his usual and customary duties in the 
usual way. Harding 21. Thomas & Houvrd Co., 236 N.C. 427, 124 
S.E. 2d 109; Tzimer v. Hosiery diills, 231 S . C .  325, 111 S.E. 2d 185; 
Hensley v. Cooperative, 246 N.C. 274, 98 S.E. 2d 239. 

Reversed. 
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E M U  FORBES TWIFORD AND HUS&~ND,  LOUIS TWIFORD v. 
ARTI-IUR HARRISON APTD TYIFE, dXS JONES HARRISON. 

(Filed 15 September 1963.) 

ilppeul and Error 5 29- 

Where appellant serres no statement of case on appeal on appellee and 
no case on appeal is settled by the court, there is no proper statement 
of case on appeal, and the Supreme Court can review only the record 
proper for errors appearing upon its face. The provisions of G.S. 1-282 
and G.S. 1-283 are  mandatory. 

APPEAL by defendants from Sinlc, E.J., January 1963 Term of 
CURRITUCR. 

Plaintiffs instituted this action as a special proceeding under Chap- 
ter 38 of the General Statutes to establish the boundary line between 
lands which they alleged mere owned by Emma Forbes Tmiford and 
the defendants. Defendants denied plaintiff's title and alleged sole 
ownership in themselves. Thereafter the cause proceeded as an actlon 
t o  quiet title under G.S. 41-10. A compulsory reference was ordered 
a t  the January 1963 term. The referee duly heard the matter, con- 
cluded tha t  the defendants were the owners of the land in dispute, and 
filed his report. The plaintiffs excepted to his findings and conclusions, 
tendered issues, and demanded a jury trial. Upon the trial, the jury 
answered YES to the following issue: 

"Are the petitioners, Emma Forbes Twiford and Louis Tmiford, 
the ovners of the land shown on the Court map enclosed within 
the lines from A to B to C to D to E to A?" 

From judgment entered on the verdict defendants appealed. 

Frank B. Aycock, Jr .  and Gerald F. White for plaintiff appellees. 
F. Ti. Dunstalz and J. W. Jennette for defendant appellants. 

PER CURIAM. The transcript of appeal certified to this Court con- 
tains no narrative statement of the evidence before the referee or the 
Superior Court. It contains neither exhibits, muniments of title, nor 
the court map which was evidently the hub of the trial. There is only a 
purported summary entitled "Statement of Case on Appeal" in which, 
on one mimeographed page, counsel profess to abridge the 234 pages 
of testimony before the referee. In  addition to this statement and the 
record proper, the transcript includes the judge's charge and five 
assignments of error which are either formal or are not presented by 
the  record. 
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The record shows tha t  no case on appeal has been settled by the 
judge or by counsel. Indeed, i t  reveals that  none was ever prepared in 
the form required by statute and the rules of this Court. When a 
proper statement of case on appeal has not been certified here, the 
Supreme Court can determine only whether error appears on the face 
of the record proper. The provisions of G.S. 1-282 and G.S. 1-283 are 
mandatory. W i g g z n s  v. Tripp, 253 N.C. 171, 1 1 G  S.E. 2d 355 .  Xo error 
appearing in the record proper, the judgment of the court below will 
be affirmed and this appeal dismissed. 

Appeal disinisaed. 

J. A. STAFFORD, ADMINIS~RATOR OF GEORGE PROCTOR v. 
WESLEY G R I F F I N  AND CORDELLA GRIFFIN.  

(Filed 18 September 1063.) 

Kegligence 5 24- 

Evidence that defendant left his passenger sitting in defendant's car 
on a cold night ~ r h i l e  defendant went into a house, that defendant had a 
fire gallon cnn of kerosene with an unclorered two inch hole in its top 
sitting on the floor in the bacli, that  the passenger was a cigarette smoker, 
that the car mas discovered afire some thirty to forty-five minutes after 
defentlant left it, and that the passenger died in the fire, held insufficient 
to be snbniitted to  the jury  on tlic issue of negligence in an action for 
wongfnl  death. 

APPEAL by plaintiff from Peel, J., March, 1963 Term, PASQUOTANK 
Superior Court. 

The personal representative of George Proctor sued to recover for 
the death of his intestate allegedly caused by the negligent operation 
and use of a four-door Pontiac automol~ile by Wesley Griffin, agent 
of the owner, Cordella Griffin. 

The defendants admit the agency, o~vnership, and use of the ve- 
hicle. They denied negligence and conditionally pleaded intestate's 
contributory negligence in starting the fire. 

The plaintiff's evidence tended to s h o ~  tha t  on the night of 
February 7, 1959, the defendant, Wesley Griffin, purchased five gal- 
lons of kerosene from Jones's Store. He furnished the container 
which was a round, five-gallon can, and "was the type of can used 
for cylinder oil." The opening in the top was about two inches in 
diameter. I n  addition there was an air hole, also in the top, about 
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the  size of a n  ice pick. TT7esley Griffin was in the  habit  of using this 
same can for the same purpose in the same auton~obile on numerous 
prior occasions. Apparently there was no cap or cover over the two- 
inch opening. 

On the  occasion involved, the  can was placed on the  floor of the  
back seat, the upholstery of which was frayed. The  attendant a t  the 
store testified there was no kerosene on the seat  but  there was odor 
of kerosene in the  vehicle. 

As Wesley started home he overtook plaintiff's intestate going in 
the same direction on foot. Intestate,  by  invitation or by request, 
became a passenger in the Pontiac. He and the driver passed a short 
distance beyond the  side road to intestate's home, then stopped a t  the  
home of Robert  Fearing. TTTesley went in the house, leaving the intes- 
ta te  in the Pontiac. The night was cold. After about 30 to 45 minutes 
one of the Fearing children saw the  Pontiac on fire. When Wesley got 
to  the burning vehicle the heat was so intense he mas unable to open 
any of the  doors. The intestate F:E burned to death. H e  smoked 
cigarettes. "fairly regularly." 

At  the  close of plaintiff's evidence the court entered judgment of 
involuntary nonsuit. The plaintiff appealed. 

John 11. Hall ,  John A.  Wilkinson for plaintiff appellant. 
LeRoy, UTells & Shaw by H .  J. LeRoy for defendants, appellees 

PER CURIAM. The  plaintiff urgently contends the  tr ial  court coin- 
mitted error in holding the  evidence insufficient to  survive the  motion 
for nonsuit. Especially he argues the  defendant Wesley Griffin was 
negligent in inviting intestate into a fire trap.  While the  evidence 
disclosed the presence of a can of kerosene with a two-inch opening 
a t  the  top, the  evidence likewise showed the same container had been 
used in the same vehicle in the same manner for months without mis- 
hap. 

The night was cold. Sothing in the evidence suggests the fire 
originated because of any defect in the vehicle. It originated after  
defendant had been away from i t  30 to 45 minutes. The  presence of 
a can of kerosene and a frequent smoker enclosed in a cold automobile 
for half an  hour suggest somen-hat strongly the cause of the fire. 
There mas no explosion. Reason does not appear why the unfortunate 
occupant was unable to open one of the  four doors and save himself. 
There is mystery about the  fire but evidence of actionable negligence 
on the  pa r t  of the  defendants is lacking. 

The judgment of noncuit is 
Affirmed. 
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STATE O F  SORTII CAROLIXA r. CHARLES ALLEN. 

(Filed 18 September 1063.) 

Perjury 6- 
Testimony of tn-o or more witnesses as  to conflicting statements made 

by defendant while under oath in courts of competent jurisdiction, but 
without eridence that the statement upon which the bill of indictment 
was predicated n a s  tlie false testimony, is insufficient to be submitted 
to the jury in a prosecution for  perjury. 

APPEAL by the defendant from Pless, J., March 1963 Criniinal Ses- 
sion of BUNCOMBE. 

The defendant was convicted of perjury. This appeal challenges 
the sufficiency of the evidence to sustain the conviction. 

The bill of indictment charged tha t  on February 11, 1963 in the 
Superior Court of 13unconibe County the defendant falsely asserted 
upon oath in the case of State v. Earl Chandler that he mas the only 
person who had broken open and stolen money from certain pay 
telephones on January 23, 1963, and that  he was alone on the occa- 
sion. The evidence tended to show the following facts: 

On January 26, 1963 the defendant, Jeter Allen, and Earl Chandler 
wcre tried in the Aslieville Police Court upon charges of inalicious 
damage to tlie pay telephones described in the bill of indictment in 
this case and of stealing money from them. Defendant and Jeter ,411en 
entered pleas of guilty; Chandler plead not guilty. I n  the case against 
Chandler, defendant was sworn as a witness for tlie State and testified 
that  he, Jeter Allen, and Chandler broke into four telephones and re- 
moved money from them. He  m o r e  that  Chandler was the one who 
actually broke open the telephones. Jeter Allcn testified that  Chandler 
was with them and drove the car. Chandler ~ v a s  convicted and ap- 
pealed to the Superior Court. Upon the trial in the Superior Court 
defendant mas again sworn as a State's witness. There lie testified tha t  
lie had been intoxicated when he robbed the telephones and tha t  he 
did not remember ~vhether anybody else n-as v i th  him. The police 
officer who arrested defendant on tlie night of January 23rd and the 
detective who questioned h im both testified that  defendant was not 
drunk. 

I n  an attempted explanation of his conflicting testimony in the 
two trials, defendant m o r e  lie had testified against Chandler in the 
Police Court because detectives had threatened to indict him for the 
possession of burglary tools if he did no t .  
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The only evidence which ever connected Chandler with the crime 
on January 23rd was the testimony of the defendant and Jeter Allen 
in the Police Court. Jeter Allen did not testify in the Superior Court. 

The verdict was guilty as charged. From the sentence imposed, de- 
fendant appealed. 

T.  TV. Bruton, Attorney General, James F .  Bullock Assistant Attor- 
ney Gerzeral for the State. 

TVilliams, TVilliams and Morris b y  James -11. Golding for defendant 
appellant. 

PER CURIAM. Even if we conceded tha t  the variance between the 
bill of indictment and the proof is not fatal, the evidence in this case 
does not meet the legal requirements for a conviction of perjury. In  a 
prosecution for perjury the falsity of the oath must be established by 
the testimony of two witnesses, or by one witness and corroborating 
circumstances. State v. Sailor, 240 N.C. 113, 81 S.E. 2d 191. 

All the evidence tends to  show tha t  the defendant, under oath and 
in a court of competent jurisdiction, made conflicting statements 
about a matter material to the point in question. While more than two 
witnesses testified as to these conflicting statements, the State offer- 
ed no evidence tending to show which statement was false. Therefore, 
the motion for nonsuit a t  the close of all the evidence should have 
been sustained. The Attorney General concedes that  this case is in- 
distinguishable from State v. Sailor, supra. 

The judgment below is 
Reversed. 

JIILDRTSU JlARIE PURIFOT RTGGS A K D  HUSE-iND, ERNEST LEE RIGGS, 
r. LINWOOD EARL ANDERSON A N D  WIFE, JUERNE ANDERSON. 

I, Filed 18 September 1'363.) 

Frauds ,  Statute of, 99 3, 6% 
Sonsuit  is properly enterecl in a n  action to compel the conveyance of 

land by some of the tenants in common to plaintiff tenants in accordance 
with a n  alleged parol agreement, the defense of the statute of f rauds 
being raised by a general denial of the parol agreement. 

APPEAL by plaintiffs from Burgwyn, E.J., January 1963 Session of 
PAMLICO. 
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Action to  recover damages for breach of contract to sell land. 
The allegations of the complaint and the evidence introduced in 

support thereof are to the follon-ing effect: Plaintiffs and defendants 
herein (and others) were tenants in common and parties to  a special 
proceeding for partition of land. Plaintiffs and defendants were 
petitioners and respondents, respective;y, in the partition proceeding. 
The special proceeding, on appeal from a judgment of the clerk, was 
calendared for trial a t  the January 11160 Term of Pamlico Superior 
Court. Before i t  was reached for trisl a t  that term thcre was a 
conference between counsel for defendmts, counsel for plaintiffs, and 
one of the plaintiffs. After the conference counsel for defendants 
stated in open court tha t  the proceeding would not be for trial, that  
his clients would accept the sum of $2300 for their interest in the land 
and would execute a deed to plaintiffs upon p a p l e n t  of tha t  sum. 
The plaintiff who was present and his counsel assented. The trial of 
the partition proceeding was continued. Thereafter defendants refused 
to  execute a deed to plaintiffs for their interect in the land, and re- 
fused to accept the $2300 which was tendered to them. Plaintiffs 
were damaged by reason of the breach of the agreement; they had 
purchasers for the land and the timber thereon and lost $5000 in 
profits which they would have made from a resale. 

Defendants, answering, denied that  there was any agreement, de- 
nied that  their attorney had any authority to make a contract for 
sale of their interest, and averred that  the offer made by their attor- 
ney was conditioned upon a later approval by them. Defendants' 
evidence tends to support the allegations of the answer. 

At  the close of all the evidence the court sustained defendants' 
motion for nonsuit. Plaintiffs appeal. 

Charles L. Abernethy, Jr . ,  for plaintiffs. 
Cecil D. M a y  for defendants. 

PER CURIAM. The court did not err in nonsuiting plaintiffs. No 
memorandum or other instrument of writing containing the terms of 
the alleged offer and acceptance were signed by the parties or their 
attorneys or placed upon the minutes of the court, so far as the record 
on appeal discloses. Defendants accepted no part  of the money ten- 
dered. A wholly unexecutcd par01 contract to sell land is void. 
Carpenter v. Yancey. 231 S .C .  160. 56 S.E. 2cl 396; Kluttx v. Allison, 
214 N.C. 379, 199 S.E. 395. X defense of the statute of frauds may be 
taken advantage of by general denial. H u m p h ~ e y  v. Faison, 247 N.C. 
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127, 100 S.E. 2d 524; 2 Strong: N. C. Index, Frauds, Statute o~f, s. 3, 
p. 389. 

Affirmed. 

DOROTHY J S S E  ROCK v. SHERMAN T. ROCK. 

(Filed 18 September 1963.) 

Divorce and Alimony 8 18- 
While a change of condition is necessary to support a n  order modifying 

a prior order for the support of children and for permanent alimony, an 
order for subsistence p e ~ t d e n t e  lite may be modified a t  any time before 
the trial on application of either party without a finding of a material 
change of condition. G.S. 60-16. 

APPEAL by defendant from Hubbard, J., June Session 1963 of 
CARTERET. 

This action was instituted on 7 October 1961 in the Superior Court 
of Carteret County for alimony without divorce, for the custody of 
Nancy Jane Rock, who was born of the marriage between the plaintiff 
and the defendant on 28 M a y  1960, tlie parties having been married 
on 7 X a y  1939, for the support of said child and for counsel fees. 

On 23 October 1961 an order pendenfe l ~ t e  was entered directing 
the defendant to  pay for the support of his wife and child tlie sum of 
$123.00 a month and to pay counsel fees for plaintiff. 

A motion in the cause was filed on or about 19 February 1963 re- 
questing an increase in the allowance and advising the court that  i t  
mas impossible for the plaintiff to meintain lierqelf and child on the 
previous allowance, which ainount Ilacl been paid as required by the 
original order. 

The matter cmie on for hearing a t  the May  Civil Session 19G3 of 
the Superior Court of Cnrteret County upon the verified motion of the 
plaintiff and the aff ida~i t  of Kathryn Riefenach and the oral testi- 
mony of the defendant. The parties agreed the court might enter 
judgment in or out of term. The court found the facts, and baaed 
thereon concluded ns a matter of law tha t  the order theretofore en- 
tered on 25 October 1961 should be modified. The court entered judg- 
ment on 6 June 1963. 

The court thereupon in its sole discretion increased the alimony 
pendente  l ( t e  for the support of plaintiff and the minor child born of 
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the marriage, Nancy Jane Rock, to $173.00 per month, and awarded 
plaintiff's counsel a fee of $150.00. 

The defendant excepted and appealed to the Supreme Court, assign- 
ing error. 

A. D. Ward  f o r  plaint i f i  appel lee .  
W h e a t l y  & B e n n e t t  f o r  d e f e n d a n t  appellaizt .  

PER CURIAM. The facts found by the judge are set out in the 
order and are sufficient to support it. There was evidence a t  the hear- 
ing tending to support the findings of fact. 

All assignn~ents of error have been abandoned except Xos. 8 and 
11 which challenge the power of the court to enter an order modifying 
the previous order unless predicated upon a finding of a material 
change in the circunlstances of thc partie?. 

It is conceded by the appellee tha t  a change of condition and cir- 
curnstances must be established before an order for the support of 
children and permanent alimony cnn be modified. However, the 
amount the defendant is required to pay for the support of his child 
and for reasonable subsistence of the plaintiff pendente  ll te and for 
con~pensation to her counsel, is determinable by the judge in the 
exercise of his sound discretion. And in the absence of an abuse of 
discretion, his decision is not reviewable. T i e d e m a m  v. T i e d e m a n n ,  
204 N.C. 682, 169 S.E. 422; W r i g h t  v TV~igh t ,  216 X.C. 693, 6 S.E. 
2d 555. 

An order for subsistence pendente  li te may be modified a t  any time 
before the trial on application of either party. G.S. 50-16. 

The order e~ntared belov is 
hffinned. 

ADDIE ELIZABETH ALLEN V. 11. D. LANE ARD WIFE, ROVINE P. LANE, 
ARD CiHARLES P. GA4YLOR, TRW~TEE,  AKD I f .  D. LANE, a 4 ~ ~ ~ ~ ~ 6 ~ ~ ~ ~ ~ ~  

OF TV. P. LANE. 

(Filed 18 September 1963.) 

APPEAL by plaintiff from Hubbard,  J., February Civil Session 1963 
of CRAVEN. 

This action was instituted on 22 December 1962 in the Superior 
Court of Craven County. 
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Tlie conlplaint alleges t h a t  on 1 January  1948, 11. D .  Lane and 
wife, Rovine P. Lane, conveyed t o  Xddie E. Allen, widow, James AI. 
Allen, and Jacob B ,  illlen a t rac t  of land containing 220 acres. which 
conveyance is duly recorded in the ofice of the Register of Deeds of 
Craven County in Booli 418 a t  page 380; t,liat oln t~lie smile day,  
Addie E. Allen, widow, Jacob B. Allen, and James 11. -illen (with 
the joinder of his wife, Rosa Allen) executed a deed of trust  to Charles 
P. Gaylor, trustee, conveying tlie above tract  of land, to secure tlie 
purchase price t(l1ereof In t'lic >unl o~f $9,000.00, an~d executed 13 notes 
in the sum of $600.00 each, the first note being payable on 13 October 
1918 and one note payable on the l3t21 of October of each year there- 
after through 15  October 1962, which deed of trust  was recorded In 
the  office of the Register of Deeds of Craven County in Rook 413 a t  
page 383. 

On 26 March 1948, Addie E. Allen executed a ~ ~ a r r a n t y  deed to 
Jacob B.  Allen and James 11. -4llen for the premises involved, and 
after  the description in said deed inserted the following: "Excepting 
and reserving unto the  party of the  first pa r t  a life estate in the said 
property." This  deed was recorded in Book 418 a t  page 387 in the 
office of the Register of Deeds in Craven County. 

A t  the February Term 1962 of tlie Superior Court  of Craven County 
i t  mas agreed tha t  Jacob B. Allen, James 11. Allen and wife, Roza 
Allen, the  plaintiffs in the pending a c t ~ o n ,  ~ve rc  indebted to the defen- 
dants 11. D .  Lane and ~vife ,  Rovine P. Lane,  in the sum of $9,930.!14 
with interest a t  six per cent from 15 October 1938 until paid. The  
amounts to  be paid and the order in which they were to be paid if and 
when the aforesaid deed of trust  was foreclosed were set out  in a con- 
sent judgment and entered of record a t  the above term of court. 

A t  the December Session 1962 of the Superior Court of Craven 
County the matter  came on for hearing before Mintz,  J .  on motion 
to  continue a temporary restraining order to prevent the consumma- 
tion of the foreclosure of the purchase money deed of trust  referred 
t o  hereinabove. This judgment reveals tha t  the trustee had been 
restrained by temporarv restraining orders on four previous occasions, 
each of which had been theretofore dissolved. The temporary re- 
straining order in effect a t  the time of the hearing u-as disqolved 
by  Rlintz, J .  on 3 December 1962. and James P. Gaylor was directed 
to consunxnate the foreclosure sale upon payment of the bid price of 
$27,100.00, and the court permanently enjoined the  plaintiffs in tha t  
action from the institution of any further legal actions or proceedings 
relative to the  foreclosure of said deed of trust, either directly or in- 
directly. 
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Seventeen days aftcr tlie entry of the foregoing judgment, the pres- 
ent action was instituted in the name of the plaintiff in this purported 
action, praying for a restraining order to prevent the consummation 
of tlie aforesaid foreclosure. Judge Hubbard, by consent of the parties, 
heard tlie niatter on its merits without a jury a t  tlie February Civil 
Session 1963, and on 18 February 1963 sustained a demurrer ore t e n u s  
on tlie ground that  the complaint did not state facts sufficient to con- 
stitute a cause of action, dismissed the action and taxed the plaintiff 
with the costs. 

C h a d e s  L. A b e r n e t h y ,  Jr. ,  for plaintiff appe l lan t .  
B a r d e n ,  Stitli  ck i l I cCot ter  for d e f e n d a n t  appellees.  

PER CURIAM. Various and sundry papers in connection with this 
purported appoal have been filed nit11 the Clerk of this Court. How- 
ever, no case on appeal has been served, neither has the record proper 
been certified to this Court by tlis Clerk of the Superior Court of 
Craven County. 

A careful review of the various and sundry papers filed in this pur- 
ported appeal fails to reveal any merit in the plaintiff's contentions. 
I n  fact, no justiciable question is presented. 

Xppcnl c i ;mised.  

JOHS QTINCT WHITE, JR.  V. m R r  OTVEXS RUCKEIR, 
.\xu ALES RUDOLPH PERRY, ASD JOSBPH ISREAL PERRY. 

(Filed 18 September 1063.) 

~ZPPEAL by plaintiff from Peel ,  J. ,  March Session 1963 of PERQUI- 
31AKS. 

This action grows out of collisions on U. S. Highway #17 about 
1:33 a.m. on Sunday, October 29, 1961. Three vehicles were involved: 
(1) a 1936 Ford on-ned and operated by plaintiff; (2)  a 1951 Clievro- 
let owned and operated by defendant Rucker; and (3 )  a 1937 Ford 
mvned by defendant Joseph Isreal P e r q  as  a family purpose car and 
operated with his consent by his ininor son, defendant -4lex Rudolph 
Perry. 

Each vehicle had left Elizabeth City and was proceeding south on 
if17 toward Hertford. The collisions occurred some five or six miles 
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south of Elizabeth Ci ty  in front of the lighted area (on the enst side 
of #17) occupied by tlie "ail night" s e r ~ i c e  station and rest jawant 
knon-n as Boone's Truck Stop. 

Approaching Boone's Truck Stop: the cars n-clre proceeding in t l ~ e  
n-eit la,ne t811e right lane for sou t !~ lm~r id  traffic) in this order: (1) t8he 
Ruclier car ,  ( 2 )  plaintiff's car, and (3 )  tlie Perry  car. The  Bucker 
car turned lcft and Tvas crossing the east  lanc of $17 to  cntcr tlic 
Boone's Truck Stop premises. Plaintiff at tempted to o~~ert 'alce al:d 
pass t!le Rucker car. The  right front of plaintiff's car and the lcft 
rear of the Rucker car collided. The  Rucker car left the higlin-ay aiid 
calilc to rest  in a drainage ditch. Plaintiff's car relnained in t l ~ c  cast 
lane of #17. PEI'I'~ had pu lkd  out hehincl plaintiff into the enst i ~ i l e  
for t!~e 1~1rpo+e  of overtaking and p:~ssing the Ruclier c ~ i r .  S l~or t ly  
("a ixnttcr of seconds") after s ~ i d  first collision, the left of t!ie P e r y  
car collided n-it11 the right side of plaintiff's car. 

Plaintiff nlleged his car was clan~agecl in the amount of ST00.00 
on account of the joint negligence of defendants. Defecdant  Rucker 
denied negligence and pleaded contributory negligence, Defendantz 
Perry denied negligence and pleaded contributory negligence. Defen- 
dan t  J o ~ e p l i  Isreal Perry  alleged a coimterclai~n for $300.00 for h n -  
ages to  his car. 

Issues raised by the pleadings tvere su lmi t tcd  to  t!ie jury. The  jury, 
ansvering t.he first issue "So." failed to  find plaintiff's cer TVRS 

damaged by tlie actionable negligenccl of ticfendant Rucker. Ahsn-cr -  
ing both the fourth and fifth issues "Yes." the jury found (1) t h a t  
plaintiff's car was damaged by the  actionable negligence of defendants 
Perry  and 12) t h a t  plaint'iff, by  his own negligence, contributed t o  
Iiis own damage as  alleged by defendants Perry.  I n  accordance with 
the vertlict, judgment was entered " tha t  the plaintiff recover nothing 
of the defendants and tliat the defendants Perry  recover nothing of 
the plaintiff" and t h a t  the costs be taxed against plaintiff. Plaintiff 
excepted and appealed. 

John  T .  C'haf in  for plaintiff appe l lan t .  
Rirssell E .  Twiford for d e f e n d a n t  appel lee  Rzrcke~. 
I,eRoy. TT'elLs 6 S h a w  for  d e f e n d n u t  appellees P e r r ~ .  

I R I .  T h e  crucial (factuali  que=t~onq were for determinfl- 
tion hy tllc jury. TTe find notliinq sufficient to indicate the jury failed 
to  unticr;tand and apply tlie pcrt ineat  principles of law. 

TYr iiave considcred each of plaintiff's tliirty-eight lis=ignn~cnt< of 
error. Conceding technical error in cc'rtain respects, a careful re vie:^ 
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$of tihe e ~ i d e n c e  anld charge  leavets tihe impression tthere wals no error  
 sufficient t o  a m o u n t  t o  a delnial of a substankial r i g h t  or to  c~onst i tute  
a sound bas i s  for award ing  a new t r ia l .  

N o  error .  

STATE v. WILBERT GAIXES A X D  EI)R71S FRESCH ANDREWS. 

(Filed 23 September 1963.) 

1. (3runinnl Law §§ 40, 101- 
While flight of a n  accu~setl person is a circumstance t~o be eomidered 

with other facts and circuinstaiices upon the question of an implied 
adniission of gnilt, it is insntficient, standing alone, to warrant tlie sub- 
mission of the iisue of guilt to the jur j .  

2. Criminal Law 8 9- 

While a11 who a re  prwen~t a t  the place of a crime and a re  aiding, 
abetting, assisting, o r  advising in its commission or Who a re  present for 
such puiyuse to the knowleclge of the artual perpetrator of the crime, are 
principals and equally guilty, mere presence of a bs-sbander without en- 
courageinelit to the pcrlmtrator by word or  deed or conveying to the per- 
petrator in any mannvr the belief that he was standing by to liend assbt- 
nnce if ncvessary, is insufficient to constitute the by-stlander a n  aider or 
abettor. 

3. Criininal Law 83- 

TTlien the Sltate iiltruduces evidence of statenlnnts tending to esculliate 
clefendant and such stateinents are  not contra(iicted o'r shown to be false 
by any fact or circuinstance in e~idenccb, the State is bound b~ the state- 
nients. 

4. Criminal Law § 101- 
Circ~umstnntial evidence wliirh raises a mere suspicion or conjecture 

of gnilt is insutlicici~~t to withsltmd nonsuit. 

6. Larcrny 7- Evidence held insufficient t o  be  submitted t o  t h e  jury 
on question of defendants' guilt  a s  aiders o r  abettors. 

The State's evidcnce tended to show that defendants entered a store 
wit11 the ~crpe t ,mt~or  of tlie offense, stood by when the perpetrator reached 
OT er the counter and removed a tray of diamond rings, that all  three fled 
~~-11(.11 the cherli, after accosting them anti telling bhem they had bebter put 
the rings back told another clerk to call the police, and that  a little 
more t l ~ n n  half an hour later they n-ere. apprehended in a ear  driven by 
the l~erl~etrator .  The State also introduced teatinlony of declarations of 
the ~ ~ e l y e t r a t o r  and defendants to the effect that  neither defendant lrnew 
of the perpetrator's intent. There was no evidence that either defendant 
said nn.~tliing that would give encouragement to the perpetrator, or had 
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ever had the rings in his passession. Held:  The evidence was insufficient 
to be submitted to the jurr  on the issue of defendants' guilt a s  aiders and 
abettors. 

APPEAL by JF-ilbert Gaines and Edwin French Andrews from X c -  
Lean ,  J . ,  January  Sess~ion 1963 of GASTON. 

Criniinal prosecution on bill of indictment charging Billy Hill, 
K i lbe r t  Gaines, Edwin French Andrews and Arthur James Hill with 
larceny on December 31, 1962, of "20 diamond rings of the  value of 
over $200 dollars, of the  goods, chattels and moneys of one Ken 
Dellinger, T/X Dellinger's Jewelry Store." Billy Hill pleaded guilty. 
Arthur James Hill, Gaines and A n d r e w  pleaded not guilty. 

The only evidence was tha t  offered by the State. A t  the  conclusion 
thereof, each defendant on trial moved for judgment a s  of nonsuit. 
The motion of Arthur James Hill was  allowed and as to him the  
action was dismissed. The court overruled the motions of Gaines and 
Andrelvs. As to each, Gaines and 4ndre~vs ,  the jury returned a verdict 
of guilty; and,  as t o  each, judgment imposing a prison sentence was 
pronounced. Each excepted and appealed, assigning as error the over- 
ruling of his motion for judgment as of nonsu~ t .  

At torney  General B r u t o n  and D e p u t y  A t t o r n e y  General McGall iard 
for the S t a t e .  

M u l l e n ,  Holland & Cooke  and .2mon But ler  for defendant  appel- 
lants. 

~ ~ O B B I T T ,  J .  There was evidence tending to show the facts narrated 
below. 

On December 31, 1962, about 2:00 p.m., Billy Hill, Gaines and 
B n d r e m  entered Dellinger's Je~velry  Store, located on Eas t  Main  
Street, Cherryville. T. C. 311's. Dellinger was ~vai t ing  on a customer 
and h l r .  Davis,  , ' the watchmalrcr," was waiting on another cuctomer. 
Mrs.  Dellinger was nearer thc front of the "fairly long" store. 

N r s .  Del1:nger saw Billy Hill reach over "the first counter after 
you come inside t!le front door," open a sliding door and remove a 
t r ay  or box of diamonds. Billy Hill, ~ 2 1 0  n-as wearing a long coat, 
then "turned around'' and " ~ v a s  facing the other boys. ' Mrs. Dellinger 
lef t  her customer, ~valked ton-ard the three boys and said: "Sow, you 
boys have got a t r ay  of diamond rings, and the best thing you can do 
is give them back to  me." Billy Hill opened up his coat and said: 
"I don't have any rings." Mrs.  Dellinger turned and said to Davis:  
"Call Yates IIcGinnis." (Yates iZIcGinnis was the Chief of Police of 
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Cherryville.) Thereupon, they ("the illlee colored boy>") ' , ran out  
the door just as  fast as  t ! i q  co~i ld  a c i o ~ s  tile street. ' '  -\lthougil pur- 
sued by 1 1 ~ s .  I)elllnger, Davis  and an  imidentified iiinn, thcy reached 
and got In a Cl~evrole t  car ,  1~~1rlicd or1 n ne:irby s d c  strt3ct. :rli~ch 
"pulled off" and d ~ o r c  away. 

Davis  got the 11cenw number, B "133. H e  gcive the infoiliint~on to  
N c G ~ n n i s  nlio "nlcrtcd" by  radio "all nearby dep:~rtments" to  be 
on the lookout for n black 1960 Chevrolct 1inpnl.x ~n-ltli iiccnw n u n ~ b c r  
B 2133. 

The descr11)c;i c:lib w:is ob>eived and etol~pecl by  n member of the 
Gnston County Rural  P o l ~ c c  Dcl)n~ti-nc~nt about 2:3.5 1) 111. B111y Fill1 
n-,is i l i ~ v ~ i i g  the car. The  o t l ~ e r  occupnnta n.cr.2 Artliur J:inlea Iiill ,  
C::iincc and Antlren-;. Tlicre n-a< no critlcnrc as  to where the occili>ants 
otlicl thnn I3.1ly Hill n-eie se:itccl in tlicl car. This  officer i and nnother 
who nlrlved ;11oitly after the tic-crtbcd car n-as stoppcdl fo.u:ld "a 
blue bos of 11uq.; 111 the cnr on top of tile glovc conll)aitnlcnt 111, under 
tile dn-11 " Thc box ',n-as closed " (T111- " b o ~  of rings" v a s  identified 
1)y J h s .  Dellinocr as the "tr:ly of rings ' Billy H1l1 liad rcnloved from 
the counter ) 'I'hesc officcrs also found on the front sent "one white 
rlng box and soiile inoiiey r n t h  ;i 11ioncy c l ~ p  on it." I n  searcliing the  
(four)  ocrupants of the car,  the officers . ' d ~ d n ' t  find any  other je~n-elry 
or anything" and "founrl no xn-eapons esccl)t tn-o 12) ordinary pocket- 
linires ' '  They arrested all four occupants of the car, tool< them to  tlie 
Rural  Pollce office in Gastonia and thereafter E d  Groves. Captain of 
Detectives of the Gaston County R u r r l  Police, after  questioning the  
four b o p ,  took them to Cllerryv~lle and turned thein over to C h e f  
lIcG1nn1s. 

TT'ith further reference to what  occur!cd in the  store, 111.3. Dellinger 
test~ficd slie d ~ d  not see Games or Andre~vs  "do anything to  encourage 
or entice or assist Billy Hill in taking the diamonds" and tha t  she "did 
not  see a weapon of any  kind." While she concluded Bd ly  Hil l  must 
have passed the  box to  Games or Andren-s, slie testified as  follows: 
"I actually didn' t  see the box p a s c t l ,  because I couldn't see for the 
coat and I don' t  knon- rvlicther the bos n-as passed." 

\T7ith further reference to  what occur~wl  v h e n  the four occupants of 
the car n-ere stopped and arrested and therellfter: Each of tlie arrest- 
ing officer. testified Billy Hil l  s tated the money on the front seat in 
the clip n-nq his (Billy Hill 's) money. Later ,  the four boys Kcre 
questloilcd by C a p t i n  Groves. C a p t a a  Groves testified i n  pa r t  on 
d i ~ e c t  esa~l i i r~at ion  as f o l l o m :  "Arthur Hill s a d  lie clldn't have any-  
t111ng to do ~ v ~ t l l  i t .  I first talked to Billy Hill,  and he stated t l , a t  lle 
had got the d ~ m n o n d  rings in Cherryville; the other t h r c ~  (33 llad 
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notliing to do with i t ;  they stated tha t  the two (2) of them tha t  m n t  
in the store with Billy Hill, they had gone in-that he had gone In 
t o  buy a ring for his girl frlend, and they didn't k n o ~ v  t h a t  lie was 
going to steal anything. KO,  sir. they stuck to their story. They never 
said anything to the contrary." 011 cross-examination, Captain Groves 
testified Billy Hill statcd that  thc car he was driving belonged to his 
fa ther ;  t h a t  he (Billy Hill) ~ e n t  into the  store to  buy a ring for his 
girl friend; tha t  " (t) he other two (2)  boys had notliing to do with 
i t";  and that  " ( t ) h e y  (Gaines and A n d r e ~ ~ s )  had no idea what  he 
(Billy Hill) intended to  do." 

There mas evidence Gaines and Andrews ~ ~ a l k e d  into tlie store witli 
Billy Hi l l ;  t h a t  they were in tlie store when Billy Hill stole the box 
of diamonds; t h a t  they, along with Billy Hill, ran from tlie store 
when Davis was directed to call the Chief of Police; and tha t  they 
left Cherryville in a Chevrolet car operated by Billy Hill and owned 
by Billy Hill's father. 

There is no evidence Gaines or Andrews a t  any time had possession 
of any pa r t  of the diamonds or t h a t  they,  by word or deed, aidcd and 
abetted Billy Hill in tlie theft  of the box of diamonds. I n  short, t he  
evidence tends to shorn tha t  Gaines and Andrews w e x  present when 
Billy Hill stole the box of diamonds and t h a t  they accompanied liirn 
in his flight from the scene of the crime. 

The State offered in evidence the  statenients made by Billy Hill, 
Gaines and r l n d r e w  to the effect t h a t  Gaines and Andrews had noth- 
ing to  do ~ ~ i t h  the theft and had no knowledge tha t  Billy Hill entered 
the store wit11 intent to steal. 

While the flight of an  accused person may be admitted as a circum- 
stance tending to show guilt, " ( i ) t  does not create a presumption of 
guilt, nor is i t  sufficient standing alone, bu t  i t  may  be considcred in 
connection with other fact? in determining ~ h e t h e r  the combined 
circunistances amount to an  admission." Stansbury, S o r t h  Carolina 
Evidence, Second Edition, 5 178; Strong, Xu'. C. Index, Volume 1, 
Criminal Law 5 46. 

Deci?ion turns on the application of tliesc legal principles: 
1. "-411 n-110 are present a t  the place of a crime and are either 

aiding, abetting, assisting, or advi4ng in its commission, or are 
present for such purpose to the knowledge of the actual perpetrator, 
are 111-lncipals and equally guilty. (Citations) i i n  aider and abetter 
is one n-ho zidvises, counsels, procure., or encourages another to com- 
mit a crime. (Citations) T o  render one who does not actually par-  
ticipate in the coinmission of a crime guilty of the offense committed, 
there must be some evidence tending to show tha t  he, by word or deed, 
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gave active encourageii~ent to the perpetrator of the crime or by his 
conduct made it known to such perpetrator tha t  lie was standing by to  
lend assistance when and if it should become necessary. (Citat ion)" 
S. v. Ham, 238 S . C .  94, 97, 76 S.E. 2d 346; S. v. Homey, 248 S.C. 
342, 330, 103 S.E. 2c3 694; S. 21. Hargett ,  233 N.C. 412, 415, 121 S.E. 
2d 389. 

2. ('When tlie Slate introduces in evidence exculpatory statements 
of the defendant which are not contradicted or shown to be false by  
any other facts or circumstances in ev~dence,  the State is bound by  
these st:~tements." S. v. Carter, 234 N.C. 473, 479, 119 S.E. 2d 461, 
and cases cited. Here,  the statements of Billy Hill, Gaines and .in- 
d r e w ,  offered in evidence by the State,  tend to exculpate Gaines and 
Andrem.  

While the circunlstances niay raise a suspicion or conjecture of the 
guilt of Gaincs and Xndrcn-a, this is insufficient to m-ithstand their 
liiotions for judgments as of nonsuit. Strong, N. C. Index, Volunle 1, 
Criminal L a ~ v  § 101. I n  our view,  lien considered in the  light of the  
legal principles set forth above, the evidence was insufficient to sup- 
port a verdict of guilty a s  to Gaines or A n d r c ~ ~ s  and their motions 
for judgment a s  of nonsuit sliould have been allowed. Hence, the 
judgments of the court below are reversed and Gaines and Andrems 
are entitled t o  be discharged. It is so ordered. 

Reversed. 

(Filed 25 September 1963.) 

1. Evidence § 57- 
The fact that the ansner  of a witness to a competent question is  not 

responsive to the question does not in itself render the answer inad- 
missible, since if the answer contains rrllevant and competent statements 
it is competent notwithstanding the particular matter was not called for 
by tlie question, while if a unresponsive answer contains irrelevant facts 
they may be stricken on objection. 

2. Wills § 18- 
In response to n request for his opinion as  to whether testator a t  the 

time of the esecution of the will possessed sufficient mental capacity to 
k n o ~  ~ v h a t  property he hnd, !~-llo his relatives were. and whether he was 
calmble of understanding the consequenres of the disposition of his prop- 
erty by will, c a ~ e a t o r  as  a witness replied that  testator really did not 
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Iinow ~~71iat he  11-as doing at t h a t  time, t ha t  he  was  sick a n d  weak. Held: 
The answer \\-as improperly str icken e ren  though it was  not responsive 
to the  question, since the  answer  also contains relevant and  competent 
mat ter  bearing u l ~ o n  the  issue of the  mental  capacity of testator. 

3. Tr ia ls  3 33- 
An inadrertence in charging tha t  a party's evidence tended to show 

certain fac ts  n h e n  such partx's evidence tended to  show the  contrary,  
must be held fo r  prejudicial e r ror  not\~it l istandii ig t ha t  the  inadvertence 
\ \ a s  d11e to n slip of the  tcingue or t ha t  the charge war incorrectlr  re- 
ported. 

4. Appeal and Emor 33- 

The Snprcme Court  is  bound by the record a s  certified. 

APPEAL by caveators from Brock, Special Judge, RIay Civil Session 
1963 of B r s c o l l ~ ~ .  

This is a caveat proceeding. Briscoc Taylor, a citizen and resident 
of Buncombe County, Xorth Carolina, died 26 October 1961 leaving 
a paper n-riting purporting to be his last will and testament. His next 
of kin are three sisters, two of whom live in Buncombe County and 
are the caveators. The other sister, who lives in California, has been 
given due and tiinclp notice of the proceedings. 

On 7 Xovember 1961, George Crook, the propounder, executor and 
sole beneficiary under the purported d l ,  presented said paper mrit- 
ing to the Clerk of the Superior Court of Buncombe County, but did 
not offer i t  for probate. After the expiration of sonx seven months, 
one of Briscoe Taylor's sisters offered the paper for probate in order 
that  she might file a caveat thereto. 

The Clerk of the Superior Court of Bunco~nbe County issued cita- 
tions to the interested parties, notifying them tha t  a caveat had been 
filed and the proceeding transferred to tlie Superior Court of Bun- 
combe County for trial. 

The evidence offered by George Crook tends to s h o ~  tha t  Briscoe 
Taylor requested liim to have Mr.  Chester Cogburn, an attorney, 
draft tlie n-ill; that i t  c as prepared and dated on 16 October 1961. 
Br i~coe  Taylor, who had been quite ill for sometime, entered the 
Veterans' Hoq)itnl  a t  Oteen, S o r t h  Carolina, on 19 October 1961. 
The  paper writing in question was executed on the same day he en- 
tered the hospital where he died of cancer one n-eek later. 

The careator; allege and contend that on 19 October 1961 Briscoe 
Taylor lacked the mental capacity to  malie a will, and that  the pro- 
pounder exerted undue influence in the procurement of the execution 
of the purported will. 
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Issues were answered in favor of the  propounder and judgment was 
entered on the verdict. 

The  caveators appeal, assigning error. 

D o n  C .  Y o u n g  for c a v e n t o r  appe l lan t s .  
L e e ,  L e e  & C o g b u r n  for propounder  appel lee .  

DENNY, C.J. Mrs. Floreilce Smith, a sister of Rriscoe Taylor,  
tcstified that  for three weeks before her brother entered the  Veterans' 
Hospital she cared for him a t  his lionle from early morning until about 
6:00 or 7:00 in the evening, then her niece, M a e  Erwin, took over. 

This witness further tcstified: "Rascd upon my  convemitions and 
my  olbservations, I have a n  opinion satisfactory to  myself as t o  
whether Bris~coe Taylor on October 19th to October 26th, 1961, 
possessed sufficient mental capacity to  know wha t  property he had,  
who his relatives were, what  claims they had upon him, and whether 
he was capable of disposing of his property by will, and of understand- 
ing the  consequences and effect of so doing." 

"Q. 'What  is t ha t  opinion, and what  do you base i t  upon?' 
",4. 'He  really didn't know ~ v h a t  he was doing a t  t h a t  time. He 

was sick and weak.' 
"Objection; motion to  str ike;  sustained; nlotion allowed. T h a t  is a 

conclusion; t h a t  is for the  jury to  determine." 
Exception was noted to this ruling of the court and is the basis for 

appellants' assignment of error No. 2. 
I n  the case of I n  r e  W i l l  of T n t u m ,  233 N.C. 723, 65 S.E. 2d 335, 

the witness was asked a question similar to the one asked the witness 
in the case a t  bar. After stat ing tha t  she had an  opinion, she was then 
requested to state her opinion, and she said: "In my opinion, I feel 
t ha t  he knew what  he ~ v a s  doing, as he always did. There is not a 
douht in my  mind tha t  hc didn't know what  he was doing." 

"Motion to strike as not being responsive. 
"?\Iotion allowed." 
From a n  adverse verdict the nropounclers appealed. This Court held 

the  exclusion of the foregoing evidenrr wns error. The Court said: 
"'\T'hether the answers ~ w r e  responsive to the  questions iz  not cou- 
trolling. The determinative question before the  court bclonr n-as 
whether the ansn-ers were relevant and competent as bearing upon 
the  issue of mental  capacity of the  testator. If the answers furnished 
rclevant facts, t!ley were nonetheless ad1nis;lible * " " [although] they 
were not specifically asked for. Silence may  not be imposed to eliminate 
relevant, pertinent testimony sinlply hecause i t  is not  specificaily re- 
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questcd. This  rule is rooted in the  fundanlental tenets of natural  
jwticc and is supported by c o ~ m ~ o n  sense. I t s  u n i v e r d  application 
can do no hnnn,  for if a n  un re~pon>ive  an-wcr produces irrr levant 
fact?. they iuay be stricken out  and ~~' i t1idran.n from tlie jury. Sce 
Iizrjjnlnx v. Liivzber Co., 169 S . C .  239, 1.5 S.E.  148;  Hodges  2. TT'dson, 
165 S . C .  323, 81  8.E. 340." 

Tile a p p e l l ~ n t s  in this case further assign as error tlint portion of 
tlie cl~nrge given to  tlie jury on the second i swe  as  hereinnfter set out  
~n pnrentliezes: " " " ' T!ie burden of proof re+ upon the  Caveat ors 
on this i s u c  to satisfy you by the greater  eight of the  evidence 
tlint a t  the time Briqcoe Taylor signed and executed Propounder's 
Es i i i b~ t  I [ the purported n-ill], he n-ns incnpahle, by  reason of his 
aientni mcapncity, to know and comprel~end the nature.  character 
m i l  cxtent of  his property, n.110 the natural  objects of hi5 bounty 
wclc, iion- he was d iy~osing of his property,  and of understanding the 
effcc? and convquences of tlie clispos~tion of t ha t  property, and the 
cffect tlie disposition n-ould l ~ n v e  on 111s eqtnte. (Upon t h a t  i v u e ,  tlie 
Cal-cators have offered evidencc n-lhicli tcnd; to ~ 1 1 0 1 ~  by the opinion 
of rcr tam n - i t n e s e ~  tha t  a t  the  tiine of the execution of this instru- 
nierit. B r~scoe  Taylor,  in  the opinion of the n-itnes$es, did have uffici- 
cnt mental  capacity)  ." 

The evidence of the caveators docs not  support t ha t  portion of the 
cllnrgc to  which they except; in fact ,  the evidcnce is directly contrary 
thereto. This reported instruction of tlie c o ~ ~ r t  may  not  be accurate. 
E w n  so, we are bound by the  record as  certified to us. R e d d  v.  J l e c k -  
lenburg S u r s e r i e s ,  241 N.C.  38-5, 8.5 S.E. 2d 311; Respass  v. Konner.  
237 S . C .  310, 74 8.E. 2d 721; Grant ly  v. TT'alker, 234 S.C.  734, 68 
S.E. 2d 807: Del l inger  z'. C l a r k .  234 N.C. 419, 67 S.E. 2d 448; Strong's 
North Carolina Index, Appeal and Error,  section 33. 

Both of the foregoing assign~ncnts of error are sustained and the 
r a v c n t o ~ s  are  c n t ~ t l e d  to a new trial. 

New trial. 

ST-ITE O F  S O R T 1 1  CAROLIK'A T. G E O R G E  M I T C H E L L .  

(Filed 2.5 September 1963.) 

1, Into~icating Liquor §§ 13br C ,  d- 
Eridcnce tending to show that  an officer followed an automobile into a 

tlrireway, had his headlights shining on the car, saw a person sitting in 
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tlie car, arid saw clefendant get out of the car on its left side, saw through 
the back \rindom- of the car jars of clear liquid, searched the car and 
fountl 30 gallons of noataspaid whislieg therein. arid that defendant fled, 
is l ~ t l d  s~ifficient to overrule nonbuit on the charges of possession of 
alcolmlic beverages npon which the Federal and State taxes had not been 
paicl. G.S. 18-48, possession of such liquor for the purpose of sale, G.S. 
1s-.TO, and ~ r i t h  the unlawful transportatioa of such l i ~ u o r  for the purpose 
of sale, G.S. 18-2. 

2. Illdictlllellt a n d  W a r r a n t  § 5- 

The pro~is ions of G.S. 9-27 are  directory and not ~nandatory, and the 
absence of a11 endorsement upon the back of an  indictment indicating that  
witnewes were dnly emmined is not s~ificient to overconie the presump- 
tion of the rnlidity of the indictmeilt arising froni its return by the grand 
jury ns "a true bill," ancl, in the absence of a motion to quash or motion 
in arrest of judgment, supported by evidence. a n  assigmuent of error to  
thc indictn~ent on tlii. ground will not be sustained. 

Defendant's plea of not guilty controverts and puts in issue the 
existence of erery fact essential to constitute the offenses charged in 
the indictmr'nt, and places the burden lipon the State to grore beyond a 
reasonable doubt each of the essential elements of the offenses. 

4. Criininal Law § 108- 
The court may not intinlate in its charge that any controverted fact 

had or lind not been established. G.S. 1-150. 

3. Intoxicating Liquor 13- 

Vpon defendant's plea of not guilty to charges of possession of alcol~olic 
bcverngm up1011 n7hich the Federal and State tases had not been paid, 
and un la~r fu l  possession and tran%portation of such beverages for  the 
purpose of sale, it is error for the court to clinrge the jury that defendant 
(lid not cliallt~nge whether the liquor was nontaupaid or tlie question of 
~vlio had it for n71iat purpose, but simply denied that he n a s  t l l ~  driver 
of the r a r  in \vhich the l)ntrolinnn fountl tlie ~ h i s l i e y  being transportrd, 
smce the burden r twains  upon the State,  upon defendant's plea of not 
guil~ty, to pro\ e cach essential element of tlie oifenses charged. 

APPEAL by defendant from d l i n t z ,  J.,  mare!^ 1 9 6 3  Sesqion of JONES. 
Criminal prosecution on an  indictment charging defendant in t!le 

first count on 21 July 1863 with unla~vfully haying in his possession 
alcoholic beveragcs upon which the t a w s  imposcd by the laws of the 
Congress of the Viiited Statcs and by tlie Inn-. of this State have not 

shes- been paid;  in the second count on said date with tile unlawful po-- 
sion of such alcoholic beverages for thcl purpose of sale; and in the  
third count on said date  with the  unlam-ful transportation for the  
purpose of sale of such alcoholic beverages. 
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Plea: Kot guilty. T'erdict: Guilty als charged. 
From a judgment of impri~sonn~enrt, suspended upon payment of 3, 

$300 fine and coats, defendant appeals. 

At torney  General T .  Tt ' .  Brli ton and Assis tant  -4 t torne y General 
James  F.  Bullock for the S ta te .  

Donald P. Brock  for defendant  appel lant .  

PARKER, J. The State's evidence shows these facts: About 2:00 
a m  on 21 July 1962 B. 0. llelrcer, a State li~ghway patrolman, saw 
a Ford automobile travelmg sounh on Highway 17 turn on Highway 
58, and proceed toward Trenton ahead of him. This automobile con- 
tinually increased 16s sptied untll i t  reached 90 miles an hour near 
Olwer's Cros~sroad~s, n lien it slowed down and headed mto a drir.en ay. 
Mercer pulled ~ i m ~ e d l a t e l y  to t,he -:de of tlm automoblle n-~tli 111s 
lie~a~dllghtls sliinlng In the automobile ,2 Segro w i s  sittlng in ~t Khen  
Mercer golt out of 111s patrol car and n-as standing by tihe door, the 
defendant George Mtchei l  got out of the left side of the Fold auto- 
nmbile llercer': headhghts weire shining on 111111 The defendant 
started toward Mercer, and tihen turned and ran around a house. 
3lcrcer (win. through the back wlndon. of the Ford automoblle jar3 of 
a clear Iiquld. The Ford autolnobile n-as m m h c d  by llercer and the 
shenff, and they found In ~t 30 gallons of ~vliiskey in jugs and jars. 
T\'o tax stanips were on any of the jugs and jars contallllng tile 30 
gallonis of TI-hlsliy. Mercer dld not ree the defendant again untd 111s 
lalvyer about a month later brought him into the sheriff's officc, when 
the defendant gave bond IIercer had a rr-arrant ~ssued against delen- 
dant  on 8 or 9 August 1962. 

Defendant offered no ev~dence. 
There 1s no mcnt to defenfdant'2 a s q p n e n t  of error that tlie court 

erred In denying his motion for juclglnent of nonlsuit. The State's 
evldcnce was amply sufficient to carry the case to the jury on all 
tiliree counits in the ilidictllient G S. 18-46; G S 18-50; G S 18-2; 
S ,  u.  Iizll ,  236 X.C. 704, 73 S.E. 2d 894; S. 2'. G~(,fIey,  232 S C GO, 112 
S.E. 2d 734. 

Defenldant as~illlgnis as error that  the "indictlnent on n-h~ch the de- 
fendant n-as t~rled shon-s on its face tha t  no wtnes>es were examined 
and therefore no basis for finding n t m e  hlll." This a+ignment of 
error 1s supported by his Exception $2, n-lilcli appears below t8he copy 
of the indictment In the reco~rd without any lndloation of ~ l -ha t  lie 11s 
excepting to, except a19 stated In his aa~slgnment of error. The indict- 
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ment, as it appears in the record, show9 no nlnrk beside tlie names of 
tile witnebses written on tlie back of tlie indictmnt .  

Defendant entered a plea of not guilty. He neither inrtde a motion 
to quash tlic indictiilcnt nor that judgnicnt on the conviction be 
nrrestcd on tlie giound that the indictment was fatally defective for 
tlint it did not xppesr by an cndorsenient oi tlie foreillan of the grand 
jury that any person w1io.e name appeared on tlic back of the indict- 
ment had been sworn and h:id testified h f o w  the grand jury. K O  
cvidence was offered by defendant that no witnes.;es were examined 
by the grand jury before it returned the indictment "a true bill." 
S. v. Sultan, 142 9.C.  569, 54 S.E. 8C1; S. v, Davis. 203 S.C .  47, 
1G4 S.E. 732. 

The provisions of G.S. 9-27 ~ i t l i  respwt to the forenian of the grand 
jury are directory and not mandatory. 3. z' ,Ivant, 202 N.C. 680, 
163 S.E. 80G. The mere absence of suc.11 an endorsement is not suf- 
ficient to overconie tlie ~ ~ e s u i i i p t ~ o n  of tlie validity of the indictment 
arising from its return by the grand jury as "a true bill." S. v. Lan- 
caster. 210 K.C. 38$, 187 S.E. 802; S .  v .  Lanicr, 90 S.C. 714. If this 
omission had been brought to tlie attention of the trial judge in ap t  
time, i t  would doubtless have resulted in 3 correction of the olnission, 
as was done in S .  v .  Aznnt, suprn, and S. 2'.  I>crvzs, supra. This assign- 
nient of error is overruled. 

Defendant assigns as error this part of the charge: "He [the defen- 
dant] doesn't challenge the question of whether or not i t  ia tax-paid 
~ l i i s k e y  or non-tax-paid. He  doesn't cliallenge the question of who 
had it for n.1ia.t purpose, He  simply denies that  lie was the driver of 
the car and simply challenge3 the statement by the Patrolman tha t  
he w,is driving." 

Defendant's plea of not guilty controverts and puts in issue tlie 
existence of every fact essential to con3titute the offenses charged in 
tlie indictnient, S.  v. Cooper, 256 N.C. 372, 381, 124 S.E. 2d 91, 97, 
and cast upon the State the burden of proving beyond a reasonable 
doubt all tlie essential elements of the offenses charged in the three 
counts of the indictinent. On tlie first count: (1) Possession of alco- 
holic beverages; (2) the Federal or State tax had not been paid, 
G.S. 18-48; ( 3 )  alcoholic content exccwling 14% by vol~une, G.S. 
18-60. On the second count, the same things plus the fact tha t  his 
possession was for the purpose of sale, U.9. 18-30. On the third count, 
the transportation of such alcoholic beverages for the purpose of sale, 
G.S. 18-2. S.  v. Pitt, 248 N.C. 57, 102 S.E. 2d 410. 

"Proof must be made without intimation or suggestion froin the 
court tha t  the controverted facts h a w  or have not been established. 
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G.S. 1-180. The assumption by the court t ha t  any fact controverted by 
a plea of not guilty has been established is prejudicial error." S. V .  

Swam'ngen, 249 N.C. 38, 105 S.E. 2d 99. 
A reading of the  challenged par t  of the  charge leads to the unescap- 

able conclusion t h a t  the  only controverted fact which v a s  left to tlie 
jury to determine T=ias vhether  defendant mas the driver of the  Ford 
automobile which the State's evidence shows contained 30 gallons of 
non-tax-paid whisky. This expression of opinion or assu~nption 63- the 
trial court that, all the essential elements of the offenses charged in 
the  three counts, which were controverted and pu t  in issue by defen- 
dant 's  plea of not guilty, mere not challenged and not denied by the 
defendant, except who was driving the  Ford automobile mliicli the 
State's evidence shows contained 30 gallons of non-tax-paid whisky, 
is prejudicial error. Certainly, in respect to  the first two counts in the 
indictment, if not  also in the third count, who was the  driver of the 
Ford automobile was not a n  essential element of the offenses charged. 
This expression of opinion or assumption by tlie able and fair trial 
judge mas, n-e are confident, unintentional, bu t  its effect upon the 
defendant m-as disastrous, and entitles him to a 

New trial. 

MADGE BARLOWE ROBERTS ASD EICSBAKD, W .  N. ROBERTS r. 
F R A S K  TV. B.IRLOWE A m  WIFE, J E R R Y  BARLOWE 

(Filed 2.5 September 1063.) 

1. Partition 5 1- 

Proceedinqs fo r  parti t ion a r e  equitable in nature,  and in a suit  f o r  
parti t ion a court  of equity has power to adjus t  a l l  equities between tlie 
parties with respect to the  Drol~erty. 

2. Partition 5 S-- 

Where  respondent admits peti t ionrr 's  allegatioli of tenancy in cvrnluori 
and that the  land should he  sold fo r  parti t ion,  bu t  asserts claims against  
petitioner for  pa jments  by respondent of obligations of petitioner and 
liens a g a i m t  the  land, jnilgment on the  pleadings decreeing sale is  ljroper, 
but re5pondent is  entitled a s  a mat ter  of riglit to h a r e  liii clainis cleter- 
minetl before an order for  dist l ibution of the l~roceetls of the  w l e  is 
entered. 

APPEAL by defcndants from Riddle, S.J., June 3, 1963, Civil Session 
of GASTOI~. 

Special proceeding for sale of lands for partition. 
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The petition alleges and the answer admits that  ferne plaintiff and 
niale defendant were formerly wife and husband and owned the land3 
described in the petition as tenants by the entirety, they were divorced 
in 1036 and are now tenants in common, and said lands should be sold 
for partition. 

The answer alleges tha t  male defendant is entitled to reimbursement 
fro111 feme plaintiff's share of the proceeds of the sale (1) $2000 for 
unauthorized purchases by her prior to the divorce on his credit, which 
sum he line paid and which she is obligated to repay, and ( 2 )  a $4000 
debt, wliicli n.as secured bv a deed of trust and which mas a lien on 
said lands a t  the time of the divorce, he having since paid this obliga- 
tion. T l ~ e  answer further alleges tha t  there is an unpaid indebtedness 
of $2000, secured by a deed of trust  on said lands executed by the 
plaintiffs and defendants, tha t  the indebtedness was incurred entirely 
for the benefit of fenle plaintiff and should be paid and discharged 
froin her share of the moceeds of the sale for rsartition. 

Plaintiffs deny any obligation to pay the items referred to in the 
answer, and deny tha t  they are chargeable to feine plaintiff's share. 

At  the trial plaintiff inoved for judgment on the pleadings. TT7ithout 
deternlining by jury trial or otherwise the validity or invalidity of 
male dcfcnclant's claims, the court entered judgment ordering a sale 
of the lands and appointing a commissioner to make the sale. Defen- 
dants appeal. 

Hollou~ell cP. Stott  for plni?ttifls. 
LITzdlen, Holland (e: Cooke for defendants. 

PER C ~ R I A M .  Proceedings for partition are equitable in nature, 
and in a suit for partition a court of equity has power to adjust all 
equities between the parties with respect to the property to be par- 
titioned. .\ sale for partition may be ordered and the rights of the 
parties adjusted from the proceeds of the sale. Henson v. Henson, 
236 N.C. 429, 72 S.E. 2d 873. See also 14 Am. Jur . ,  Cotenancy, ss. 43- 
46. pp. 109-113; 68 C.J.S., Paatirtio~n, s. 136, pp. 212, 213. 

Since the court belon- made no order affecting the distribution of 
the proceeds of the sale, the judgment directing a sale of the lands 
and appointing a coinmissioner will not be held erroneous. But  the 
niale defendant, having asserted his claims before an order of distri- 
bution was made, is entitled as a matter of right to have his claims 
determined before an order of distribution of the proceeds of the sale 
is entered. Lewis, Ex Purte, 42 N.C. 4. 

Affirmed. 



N.C.] FALL TERM, 1963. 

JETHRO MIDGETT, JR. v. 
SORTH CAROLINA STATE HIGHWAY COhfJIISSIOS. 

(Filed 9 October 1963.) 

1. Waters and  Water  Courses s 1- 
Loner lying parcells of land are  servient to those on higher levels 

and the orvner of each is required to receive and allow passage of the 
natural flow of surface water from the higher land and may not obstruct 
or interru1)t the flow of surface water to the detriment or injury of the 
upper estares. The "comlnon-enemy doctrine" has not been recognized in 
this State. 

The l)rincil)les which apply to surface waters from inland streams apply 
with equal force to orerflow water fro111 the ocean. 

3. Same; Eminent  Domain S 2- 

The owner of land may recorer damages as  for a "taking" for a 
nuisance resulting from the construction of a highway a t  an elevation 
which prerents waters from the ocean periodically coming over the dunes 
in time of storm from being dissipated into the sound, and which thus 
diverts surface water onto the land to its damage. If such flooding is so 
extraordinary and unusual as  to constitute an "Act of God" in the legal 
sense, no rrcorery can be had, but n-hen the matter is controverted the 
question is ordinarily a matter for the jury. 

I n  order to constitute a nuisance amounting to a "taking" of private 
property, the structure creating the nuisance must be permanent in na- 
ture, which is one which may not be readily altered a t  reasonable expense 
so as  to obviate its harmful effects. But even if a structure be "perma- 
nent", its remora1 after damage does not abate the action, although its 
removal prior to the infliction of damage precludes action. 

5. Eminent  Domain @ 11- 
Allegations that  defendant State Highway Commission constructed a 

highway a t  an eleration which prevented waters of the ocean flowing over 
the dunes in time of storm from being dissipated toward the sound, and 
thus caused such waters to inundate plaintiff's property, resulting in a 
depreciation in its value, held to state a cause of action to recover for 
the depreciation in value of the realty as  for a "taking." 

6. Eminent Domain @§ 1, 11- 
Allegations that the State Highway Comnlission constructed a highway 

a t  an eleration n-hich caused waters from the ocean flowing over the 
dunes in a storm to inundate plaintiff's land and damage personal p r o p  
erty stored in plaintiff's buildings on the land held not to state a cause of 
action for damage to the personalty, since no "taking" of personalty can 
be predicated on the theory of permanent nuisance, and, further, the 
Highway Commission has no authority to appropriate personal property 
for public use. G.S. 136-19. 
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7. Same- 

The requirement that coinpensation be paid for the taking of land or 
a n  interest therein under the power of eminent domain is self-executing, 
and therefore when no statute affords an adequate remedy under the 
particular fact situation, plaintiff may maintain an action a t  common law. 

8. Same- 
The owner of land may maintain an action a t  common law to recover 

for the depreciation in the ralue of land resulting from a nuisance cre- 
ntetl by tlie construction of a highway , ~ t  an elevation ~ h i c h  periodically 
tlirerts storm waters of the ocean across the land, there being no under- 
taking by defendant to condenln plaintiff's property under G.S. 115-85 or 
G.S .  40-12 r t  scq.. or otherwise, and if G.S. 136-19 were applicable in such 
instance, plaintiff's right of action might be barred before it  accrued. 

APPEAL by  plaintiff from Peel, J., ;\lay 1963 Session of DARE. 
Civil action to  recover damages for property allegedly taken for 

public use as the  direct result of the  maintenance of a continuing 
nuisance. 

The complaint, summarized in par t  and verbatim in par t ,  contains 
the  following allegations: 

1. Plaintiff ownls two lots in Nags Head Township, D a r e  County,  
situate on the  west side of "Old Sta te  Highway #158," and on the 
lots are the f o l l o ~ ~ i n g  buildings: A two-story building used for busi- 
ness and as  a dwelling, a storehouse, two cottages, a double garage, 
and a servants' quarters. On 7 March 1962 these buildings contained 
valuable personal property. 

"2. Tha t ,  sometime prior t o  the 22nd day  of September 1959, 
defendant began the construction of a highway known as  Highway 
#I38 By-pass. As this construction proceeded, plaintiff noted tha t  said 
highway, a s  being constructed, would constitute a dam which would 
prevent the waters of tlie ocean that ,  for inany years, have come over 
the dunes in time of sto~rni, from being dissipated toward the sound 
on the  west side of the  Outer Banks. T h a t  such darn constituted a 
continuing nuisance. Plaintiff protested and had protest made on 
his behalf against construction of said highway a t  the  proposed 
elevation but such protests were in w i n ,  the defendant proceeding 
to construct said new highway a t  a consistently high level above the 
surrounding terrain and just to the  ~ w s t  of plaintifl's property, de- 
fendant con~plciely ignoring protests of tlie plaintiff. 

3 Tha t ,  on or about March 6-7, 1962, large quantities of water 
frorn the ocean came over the dune line, as i t  had many times in the 
past and,  by reason of being blocked by the road, said ocean waters 
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inundated the property of the plnintiff depreciating tlie value of his 
property t o  liis great  loss in the amount of $13,600.00. 

4 .  Tha t ,  by  the construction of said road and resulting damage, 
plalntifi Iins h e n  deprived of hi.: property contrary t o  the  provisions 
of .4rticlc I, Section 17, of the Constitution of Xor th  Carolina and 
the  crcation and maintennnce of such l ighn-ay has con~stituted such 
a n u - m c c  :I> to substantially iinpnir tlie n l u e  of plaintiff's property 
nnd F I I ~ ! ~  ~ r n l ~ n ~ r m e n t  is n taking,  in a constitutionR1 sense, ~vitliin the 
principle of eminent domain. 

5 .  Tlint the  plaintiff has not  been dispossessed of his property 
and tlcfcnclant has not  scized plaintiff's propcrty but pla~ntiff 's  prop- 
erty ]!a' suffcred an  impairinent of value by  reason of the injury 
lnfiirtecl 1,y the defendant, plaintiff by  reason of the conduct of de- 
fcndnnt Ilsving been deprived of his property n-ithout due process of 
law cnntrnry to the Fifth A%inendmc~nt to  the Federal Constitution. 
The  \-nluc of plaintiff's property has been effectively and appreciably 
mlpalrcd hy the acts of tlie defend'int in building said road or dam 
and 5uch impairnient con.tltutes a taking of plaintiff's land." 

Defendant demurred. T h e  delnurrer was sustained and tlie action 
d ismjsed.  Plaintiff appeals. 

F rank  B ,  Aycock, Jr. ,  and Robert B. I,oztry for  plaintiff. 
Attorney General Bniton,  ilssistall t d t to rney  General Lewis, Trial  

Attorney J fcDanie l  and  Gerald F. Tl'hite for defendant. 

~ ~ O O R E ,  J .  The  grounds for demurrer asserted b y  defendant are in 
.substance: (1) The  facts alleged do not constitute a taking of private 
property for public use in the constitutional sense and do not  amount 
to  R legally cognizable injury to  property, but  present an  occurrence 
of incidental or consequential damage froin flood waters against which, 
under the "comi~ion-eneiliy doctrine," a land owner m a y  protect hlm- 
self by constructing walls, dams,  barriers or other structures without 
exposing himself t o  liability for resulting injury t o  a neighboring 
landowner: and (2)  if there m-as a taking,  an action in superior court 
may not be maintained therefor, the proper procedure being a pro- 
ceeding pursuant to  G.8. 136-19 and G.S., Ch. 10, ar t .  2. 

S o r t h  Carolina has not  recognized and does not  apply the "coinmon- 
enemy doctrine" with reference t o  surface waters. 59 A. L. R. 2d., 
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Anno: Surface V a t e r s  - Drainage -- Etc. ,  s. 3, p. 429. We follom 
the "Civil-Law Rule," wliicli recognizes a natural  servitude of natural  
drainage a s  b e t x e m  adjoining lands, so t h a t  tlie lower on-ner must ac- 
cept tlie surface n-ater wliicli naturally drains onto his land but, on the 
other hand, the  upper owner cannot change the natural  drainage so as 
to incrcase tlie natural  burdcn. zbid; also Johnson 21. TT'inston-Salem, 
239 K. C. 697, 61 P. E. 2d 153. 

T h e  comnion-enemy doctrine is sonictiincs called the  "old common- 
Inn- rule." 1 Lewis: Eminent Domain. 3d. Ed., s. 110, 13. 14s ;  Deason v. 
Southern Ry. C'o., 140 S. E .  373 (S. C. 1927).  I n  its strict application, 
i t  is t ha t  surface waters arc a common enemy and, as an  incident 
to tlie right of a landowner to use his property a s  lie pleases, he has 
an  unqualified right by operations on l k  on-ii land to fend off surface 
waters as lie sees fit without regard to the consequences to other land- 
on-ners, who have the duty  and right to  protect thmn~selves as best they 
can. This rule in its original rigor was applied in many states during 
the pioneer period of settlement ~ l i e n  tlie country n-as largely unde- 
veloped and sparsely settled. 39 -4. L.  R .  2d 423-425. 

W i l e  there is not complete unifornlity in the  modern application 
of thc common-enemy doctrine in the states ~ h i c l i  recognize i t ,  each 
state being influenced by  its on-n peculiar geographical and climatic 
conditions, it ha. been generally modified to  the  point tha t  there is 
only a very fine line of distinction between i t  and the civil-law rule. 
The tendency of tlic 'Lcoiimion-enen~y doctrine" jurisdictions has been 
to develop strict definitions of terms and to apply these definitions 
to  factual circmnstances. We  rericn- here briefly some of tlie defini- 
tions and their effect in application. l a )  -4 stream is water flowing 
in a defined channel, a stream in fact  as distinguLhed from mere sur- 
face  drainage. The  size of tlie stream is immaterial, and the flow need 
not be continuous. 1 Len-is: Eminent Domain, 3d. Ed.  s. 70, p. 68;  
Jlntler  v. Mettenbrink, 63 N. IT * .  2d 334 (Xed. 1954) ; Ezlerett v. 
Dnz'is, 113 Y .  2d 621 (Cnl. 10113 ; Krocger v .  Turin B ~ ~ t t c s  R.  Co., 114 
P. 553 (Ariz. 1911). (b )  Szirface zcate~s  are those which accuinulate 
from rains, nlelting snows or  spring^, diffuse theniselres over the 
surface of the ground and secli a lover level by force of gravity with- 
out Aon-ing in a defined channel. 93 C.  J. S., TTTaters, s. 112, p. 799; 
1 Len-is: Eminent Domain, 3d. Ed. ,  s. 110, p. 143; J lnde r  1 ) .  Metten- 
brink, niprn; Mngle v. Moore. 104 P. 2d 783 iCa1. 1940).  They become 
streams after being gathered into natural  channels. Everett  v. Davis, 
supra. (c)  Flood waters are v a t e r s  above the highest line of the 
ordinary flood of a stream, or waters x-hicl? spread out from over- 
flowing streams. 1 Lewis (supra) ,  s. 111, p. 150. It is generally held 
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t h a t  overflow or flood waters beco~ue surface waters when they leave 
the main current never to  return and spread out over lower ground; 
but  if they form a contmuous body with the water flo~ving in the 
o r d ~ n a r y  cliannei, the current widening to the full width of the  water,  
or ~f they depart  from the stream p i e m l t l y  to return or to run into 
another stream or lake, they a l e  to be regarded as  p ~ r t  of tlie stream 
and not as surface xa ters .  93 C. J. S., 801. (d l  'I'lie flood plane of a 
11s.e streani 1s the adjacent iands overflowed in t m e s  of 111gli lvater, 
from ~r-hich flood n-atcrs return to the clianncl of thc streani a t  a lower 
pomt. X flood plane IS a pa r t  of the clianne! and waters flowing 
tl:el.eln a l e  flood ~va te r s .  Mudcr  e. J I e t t e n b n ~ ~ X ,  supra. (el  T17atcrs 
flowing in a flood plane, and flood and surfarc water> ~vliicli have 
gathered mto  and are flozczng in a natural  cil:innel, seasonal stream, 
natural  depression, arroyo, gully. canyon, dltcil, swale, draw or 
ravme, m a y  not  be obstructed or ulveltcd in such a way a s  t o  injllre 
a n  upper or lower landowner. E v e w t t  v. Duvzs, szbpra; liroeger v. 
Twuz Bu t t e s  R. C'o., supra; 3Iagle v. SIoore, supra; JIcGzll v. Card- 
A d a m  Co., 47 N. TV. 2d 912 (Neb. 1951) ; S l c C l u w  v. Czty of Red  
Wing ,  9 K. TI7. 765 (Ninn .  1881). ( f )  T h e  rlght of the owner of 
riparlan land to the natural flow sf water in a stream along the land 
is  an  incorporeal hereditament and is  a n  incident t o  and is annexed 
to the land a s  a pa r t  and parcel of i t ,  liimtz Falls Pozcer Co.  v. 
M a m e t t e  Coun ty ,  298 S. W. 593, 134 A. L. 13. 938 (IVis. 19-11) ; 
V a n  E t t e n  v. C l t y  of Sezo  Y o r k ,  124 N. E. 201 (N.  Y. 1919) ; McGz11 
v. Card-ddnms  Co, supra; McClure v. C i t y  of Red  TVzng, supm.  One 
may  not  back water on another in such a way as  t o  create a izrtisance. 
"A private nuisance is anything done to  the hur t  or annoyance of 
the lands, tenements or  l iereditan~ents of another." Decrson zl. So i r th rn  
Ry Co., m p r n .  (g) TVliere the damage from the obstruction or diver- 
sion of ~ a t e r  is of u c l i  nature as  to  amount to  a nuisance, eltlier 
public or private, the par ty  injured hag his remedy,., nick inson  2) SELG 
Englnnd P o ~ r e r  Co., 153 N. E. 4.58 (Maw.  19261. 

I n  a common-enemy doctrme jurisdiction it ~vou!d probably be re- 
qulled tha t  the complaint dewrihe the topograpllr of tlic loctls 1 1 1  qiio 
and the configuration of its wr fnce  in more detail than  tile cliallenpcd 
con~!~lnint  contains I t  might be rcqulrecl t ha t  the plcnding allege t l ~ n t  
~ v h e n  the storm-tiris.cn sea w n t c r ~  broke ovcr the  dune line they 
gatliercd in a natural  channel, ravine or dcj,rcssion and flo~vctl a ?  a 
stream w e s t ~ ~ s r d l y  toward the Sound until obstructed by the barrier 
formed by the elevated highn-ay across the strealm On the otllcr hand, 
in a jurisdiction requiring liberal construction of pleadings, as  ours 



246 I N  THE S U P R E M E  COURT.  [260 

does (L i t t le  v. Oil Corp., 249 K.C. 773, 776, 107 S.E. 2d 729) ,  i t  might 
be n la in ta~ned tha t  tlit3 rcnson:thle lntendnlcnt of the pleadings as  cast 
i. t ha t  the n-ntcrs flowcti as  a s t r e ~ m  in n natural  depres ion  until 
ii:~poundcrl by  the clc~cited highn-ny and  cnat back upon plaintiff's 
land. 'It is commoi~ lrnowledge thnt  n-:iicrs n:iturally flow fiom 11i~;her 
to  lon-or levels and tcnd to follon- depression.; and ravines 

V e  are not here conccwlcd wit11 the rccyircmcnt.; of the common- 
m c m y  doctrine. K c  think tile ollcy:?tions of plnintiff's coniplaint, on 
tliis pllnse of the case. sufficient. The  civil-1:xw rule of t h i ~  jurisdiction 
places less e n ~ l ~ l i n s i ~ ,  l!wn does the conmon-cnemy doctrine, on  the  
esi>tcnce of ~ve l l  defined w a t c r r o ~ v v ; .  0 1 1 ~  rule embrnres surface 
n-ntcr; flon-mg and cirnining nnturally from n hieher to n lower level. 
and 1 -  .t:ltcd tllu-: Tlle Ian- confer.. on t1.c on-ncr of enc!l upper 
e.;LLllte an  easement or -cwitude in the Ion-cr estates for the drninnqe 
of surface wntcr flowing in it.; n:itui,,ll iqoursp :lnd mnnncr ~ i t h o u t  oh- 
.;truction or intcrruption l,y the o n n e r ~  of the lower estates to  the 
d c t ~ i m c n t  or injury of the ripper c ~ t n t c *  Encli of the lower parcels 
31ong tlie d rn i r i~~ .ay  is :'en-ient to tl:ow on l l i d ~ p r  lerels in the sense 
t h a t  each is rcquircd to receive 2nd allow possnrre of the nntural  flow 
of surface n-ntc~r fioln lliclier lnncd. Jo1 nson 21. TT'lns2on-Snle7n, supra. 
See also: l3rcisu~ell zl. I i ~ g h z i w ~ j  Coutjjiission, 250 S.C. 508, 108 S.E. 
2d 912; k'olc1:g 2'. Ashezv l l e .  241 S .C .  614. 86 S.E. 2d 40s; R ~ ~ c t o n  2;. 

Light  Co , 217 S C. I ,  6 S.E. 2d F22;  Jo??es 1) .  K ~ a m e r ,  133 N.C. 446, 
4 5  S .E.  F27. 

S o  cases have corne t o  our attcnt:on involving overflow waters 
from an  ocean, sea or gulf, tliough we l lare made a n  exhaustive search. 
ITowevcr. we discern no reason n-hy tlie l~rinciples rvhich apply to  
surface waters from inland strealus s11ould not with equal force apply 
to overflon- m-aters from the ocean. Tlie cil-cu~iistances in the instant  
case are closely parallel to  those in the ca;w involving the ~nunda t ion  
of lands lying betwccn n river and the levees constructed along the 
river for flood control. I n  some cases "n.1icre a lcvee is so constructed 
a s  t o  leave property between the levee and the river such property 
is deemed taken for l e ~ e e  purposes and 11iust be paid for." 3 Nichols 
on E ~ n ~ n c n t  Doinam, 3d. Ed . .  S. 16.105, 1) 77, and cases cited. "If the 
land Tvas previously subject to inundn t~on  2nd after  the construction 
of a levee was still subject to  inundation i t  has been held tha t  the 
owncr was not entitled to recovcr for the damages caused thereby 
unless the inundation af ter  the erection of the flood-control structures 
was greater in extent t ha t  i t  had p r e ~ i o u J y  been. I n  the  lat ter  case 
the recovery was linlited to  the  d~fference be t r~een  the total  daiilages 
suffercd after such construction and the  danlagcs which would have 
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been suffered in any  event under normal conditions." ibid, pp. 81, 82. 
I n  a case such as the one a t  bar i t  is for the jury to determine whether 
there has been any  damage to  plaintiff's land by construction of the  
elevated liighway in excess of tha t  n llicii 11-ould have been suffered 
had such lliglin a y  not ireen constructed and,  if so, the extent of such 
ewes3 dnniage to the value of the land. However, this should be 
conqldercd by the jury in conjunction with the  general rule as to 
tlie measure of dalilages. Clznard v. liemewzlzlle, 215 S . C .  743, 3 
S.E. 2d 267. 

Of coulse, tlic plaintiff is not entitled to nlaintain the  action unlws 
the fact3 allegcd constitute a cognianble cause of action. An Act  
of God i; not a sufficient predicate for an  action for clamapcz. The 
tenn "-4ct of God," 111 its legal sensc, applies only to e m n t ?  in 
nature so extraordinary t h a t  the  h i - t o ~ y  oi clil~iatic variations and 
otlicr condit~ons in the particulal l oca l~ ty  affords no reasonable n-am- 
ing of t1it.m. Law v. Gulf States Steel Co., 156 S. 83t5 ( M a .  1934). 
The builder of an  obstruction of surface n-aters is not bound to  an- 
ticipate unprecedented s t o r ~ n s  or rainfalls, and is not liable for 
damages resulting from extraordinary storms and floods. Bruton v. 
Light Po., supra; Taylor v. Chesnpeuke & 0. R. Co., 100 S.E. 216, 
7 A. L. R. 112 (11'. TTa. 1919). The owner of a barrier to surface n-ater 
is not bound to  provide against floods of which the  usual course of 
nature affords no premonition. An extraordinary flood is one the  
coming of ~vliich is not to be anticipated from the  natural  course 
of nature. An ordinary flood is one, the repetition of which, although 
a t  uncertain interval<, can be anticipated. The fact t ha t  similar floods 
had occurred has been held to tend strongly to show that  they are 
not so extraordinary and unusual tha t  they might not have been 
reasonably expected to occur. 93 C. J. S., iyaters,  s. 20c, pp. 629431;  
1 Le~vis :  Eminent Domain, 3d. Ed., s. 113, p. 159. Where the matter  
is cont~overted,  it iy ordinarily a question for the jury and the burden 
is on plaintiff to  shov  t h a t  the storm or flood was such as might 
reasonably have bcen ant ic~pated and not  an  Act of God. Plnintiff 
alleges "That ,  on or about ;\larch 6-7, 1962, lnrge quantities of nn te r  
f ~ o m  the occilii cnme ovrr the dune Ime, n~ it had nlany  time^ in the 
l>a5t. . . ." I n  our opinion t l m  is sufficiinr, p l ead~ng  of a flood nhich 
might h :~ve  been ant ic~pated.  

Un!css made so by statute,  a go~erninenta l  agency is not ]lnjJle for 
the torts and w o n g s  of i ts  employee- and agcnt. in the p e r f o r ~ n n s ? ~ ~  
of its duties for tlie publlc benefit. Eller t 5 .  Board of Educat io ,~ ,  242 
S.C. 384. 6.9 S.E. 2d 144: Fnllrlli?~ 2'. TT'ilmznyton, lQ5 K.C. 227. 115 
8.E. 733; Przce v. l '~z~stees ,  172 K.C. 84, 80 S.C. 10663. But if a qoT.cln- 
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mental agency maintains a nuisance, permanent in nature, causing 
damage to and diminution in the value of land, the nuisance is re- 
garded and dealt with as an  appropriation of property to  the  extent 
of tlie injury inflicted. Eller  v. Board of Educat ion .  slLpra; Sandl in  v. 
TT7il?m?qton, supra. The  right to have water flow in the direction pro- 
vided by nature is a prol~er ty  right, and if such right of a landowner 
is niaterinlly interfered wit11 SO tha t  his land is flooded by tlie manner 
in n-hich a liiglirvag is constructed, i t  is a nuisance and a taking of 
property for public use for wliich compensation must be paid. Braswell 
2). E1igl~zc.a~ Commiss ion ,  szrpra: 18 Am. Jur. ,  Eminent Domain,  s. 
134. pp. 729, SGO; 5 Nichols on Eminciit Domain,  3d. Ed. ,  s. 16.105, 
p. 78: 1 L e r i s :  Eminent Domain,  3d. Ed. .  s?. 109, 112, pp. 144, 131; 
JPaniga.ctlt z'. Springs, 199 U.S. 473 (1903) ; Jacobs v. Uni ted  S ta tes ,  
290 r.d. 13 (1933). 
h nuisance lnaintained by  a governnicntnl agency impairing private 

1)roperty is a tnliing in the constitutional w m .  R n l u g h  v. Edwards ,  
235 K.C. 671, 71 S.E. 2d 396. There need not be a seizure of the  
p r o p  ty  or diq~ossession of the owners; i t  is n taking if the value is 
~subatlantially inipaired. J l c K i n n e y  v. N i g h  I'oznt, 237 S . C .  66, 74 
S.E. 2d 4440. Permanent liability to intermittent, but  inel-ilably re- 
curring, overflows constitutes a taking. 18 .4m. Jur. ,  Eminent Domain,  
q. 134, pp. 739, 760. I n  order t o  create na enforceable liability ngainlst 
the go~.erniucnt i t  is, a t  least, necessary tha t  the overflow of water 
11e such as was r e ~ s o n a b l y  to have hcen anticipated by  the govern- 
ment, t o  be the direct result of the  structure established and main- 
tained by  tlie government, and constitute an actual permanent in- 
vasion of the lnnd, or a right appurtenant thereto, amounting to  an  
appropriation of  and not nlcrely a n  injury to the  property. Sangziinetti  
v. ['niter1 Sttrtes, 264 U.S. 146 (1924). T o  constitute a permanent 
invasion of property rig!its and an inlpairmeiit of the value thereof 
tlie ob?truction or structure need not be ~ ~ e n l i n n e n t  in fact, but  i t  
must be 1)erni:ment in nature. -\ perinanent structure is one which 
may not be rexdily altered a t  reasonable expense so as to remedy i ts  
liarliiful effect, or one of a durable cliaracter evidently intended to 
last indefinitely and costing practically as much to alter or remove 
n s  to build in the first place. I n m o n  v. Chesapeake  ck 0. Ry. Co., 
1,58 S . T .  2d 147 (Icy. 1942).  A segment of an  improved highway is a 
structure of perinanent nature. For  examples of temporary obstruc- 
tions see Phillips .t'. Chesson,  231 S.C. 566, 38 S.E. 2d 343; Jones v. 
Krrrnzc?., supra. The removal of the permanent structure during the  
pendency of the action and after  direct damage has resulted from its  
construction and niaintcnance would not abate the action or prevent 
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the leco\-cry of pcrinancnt d:images. Pernell  I,>. Henderson ,  220 N.C. 
79, 16 S.E. 2d 449. Oncc the cause uf action liaa occurred by the  
infliction of daiilage to  the propprty, the ta1;ing is a fatt  acconzp l~ .  
This is t rue becauae the government had the authori ty to  invade tlie 
property rights of the Ixndo~rncr and to  appropriate them to  public 
use In the fiist ins tmce,  and the onne r  had no right to  abate  tlie 
nuisance. 21s only remedy is a single action for permanent damage to  
his property by reason of the taking. The government has a n  ease- 
ment to  continue the obqtruction perinanently, and whether i t  wd1 
contlnuc to  maintain the ol)struction, altcr i t ,  or reinove i t  altogether 
is o1)tionn: nit11 the governil:ent. B1-asxell 21.  H i g h ~ r t c y  Cornnzmsmn, 
supra:  I-'hz!lips r .  ( ~ C J S O P ,  supru;  Briitorz u, Ii1ght CO.,  supra;  Green-  
c ~ l k  c.  I I i g h ~ c a ! j  Coirltt~lsslon, 196 ?; C. 2%, 145 S.E. 31;  C e a c h  V .  

Ra~lrotctl  C'o., 120 S . C .  496. 26 S E 703. Hen-cver, there can be no 
recovely of d a i ~ i g e s  before they occur, and if the obbtruction 1s re- 
moved before the incitlcnce of danin%e no action will lie. Xalezg l~  v. 
E d v a r d s ,  suprtr. 

\\7je1i the con~pla in t  I> te,-tecl bj- application of the foregomg prin- 
ciples n e  are of the o p m o n ,  and so lioltl, t ha t  it states a lcgnlly 
cognizable cauae of action for tlnnxigea by reaaon of the ::pproprintioii 
of land for pul~l ic  use. The  nilegations of daillage to pcrqon:d pl-operty, 
l ion-c~er,  a rc  not  su-taincd. T;nder the  cmum~t : inces  of this case and 
the pernianent nuicnnce tllcory upon which it is inaintaincd an  action 
for  the " t a k ~ n g "  of iilovable personal property inay not  be upheld. 
There i j  no l~enl iancnt  nuiqance with respect to such property and the  
damage thereto is regarded a s  incldcntal and not dlrect. FurtIiennoi.e, 
the Highway Con-~inis;ion has no authori ty to  appropriate personal 
property for p u b l ~ c  u ~ e .  G.S. 136-19. " S o  allowance can be made for 
personal property, as dl~tinguislied from fixtures, located on tlie con- 
deil~ncd preniiwz. . . ." 9 C. J .  s., Eimncnt Domain,  s. 175a(1) ,  p. 
1043. Vndcr the facts alleged, any  injury t o  personal property is 
d n ~ i l n l i m  cxbsque i~ lgur ia .  See TT'~1lianzs v. H z g h u a y  C'ommisszon, 252 
S . C  141. 113 S.E. 2d 263; Pemher ton  v. Grcensbo1-o. 208 S .C .  466, 
181 S.E. 5 3 .  

\Ye hold tha t  the precent action i m y  be inaintnined and plaintiff is 
not  res t r~cted  t o  the procctlurea set out  in G.S. 136-19 and G.S , Cli. 
40, art .  2. 

Our Constitutlon, Article I,  section 17, guarnntccs payment  of ~0111- 

pensation for property taken hy sorereign authority. Braswel l  v. 



250 IN THE SUPREME COURT. 1260 

Hiyliway Commission, supra; DeBruh! v.  Highuxy Commission, 247 
S . C .  G i l ,  102 S.E. 2d 229; Ivester 2,. Tr'inston-Salem, 215 S . C .  1, 1 
S.E. 2d 88. The  statutory reniedy for the recovery of damages t,o pri- 
va te  propei'ty taken for public service is ordinarily exclusive, and 
when t!ic statutory procedure is available, the owner, failing to pur- 
sue the statutory procedure, may not institute a n  action in superior 
court to recover his damages. Haruwod v. Concord, 201 N.C. 731, 161 
S.E. 534. B u t  there is a n  exception to this rule. *4 constitutional 
prohihition against taking or dan~agirig private property for public 
use witliout just conipensat~ion is self-executing, and neither requires 
any law for its enforcelllent nor is suscept~ible of inlpairnlent by 
legislation. And  here the  Constitution points out no remedy and no 
statute affords an  adequate reniedy under a particular fact situation, 
the colnnion law will furnish the  appropriate action for adequate 
redress of sucli grievance. Sale v. Highway Commission, 242 N.C. 
612, S9 S.E. 2d 290. 

The  instant  case is indistinguishable from ELler v.  Board of Edu- 
cntion, supra,  with respect to facts controlling procedure. There tlie 
action, instituted originally in superior court, was held to be pro- 
cedurally proper. Tlie complaint alleged tha t  defendant', in construct- 
ing n school building, pushed quantities of dirt ,  rock and stone into 
a branch wllicli formed the  boundary between the  school lot and 
plaintifis' land, thereby impeding tlie flow of the water in t,he branch 
and causing i t  to back up on plaintiffs' property, and tha t  defendant's 
septic tank pollutcd and contaminatc~d t'lie waters of the branch, 
plaintiff's' spring, and the waters bricked onto plaintiffs' premises, and 
their propcity n.as rendered unin1iabit:~ble. I t  n-as held, in substance, 
tha t  the facts alleged constituted a nuisance amounting to an  appro- 
priation of plaintiffs' property and entitling tliem to coinpensation. 
\Tit11 respect to the procedure involved this Court  said: "Defendant 
furtlicr contcntis t!mt plaintiffs' sole remedy is by petition before t,he 
clerli, under G.S. 40-12. Defendant line not undertaken to condemn 
plaintiffs' property under G.S. 115-83: under G.S. 40-12 ~t seq., or 
o t l~ci~wi?e;  nor has it. t'alicn poslscsion tliercof fosr sclio,ol purpos'e,s. It 
docs not claim plaintiffs' land. P reu iua ldy ,  i t  lind no intention to  
'take' or ],a>- for plnintiffls' land olr any rights t,lierein. G.S. 40-12 et  seq., 
n-it11 lvovisions for commissioners, appraisal. ~ i en - ing  the premises, 
etc., are applicable only to instances  lier re the condeniiior acquires 
title and riglit to possession of specific land. Tliey have no application 
here." 

There is another consideration ~vliich seems to render t,he proceed- 
ing before tlie clerk inapposite hcre. G.S. 136-19 (the pert,inent p o p  
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tioii of n-llicli lias heen ren-ritten, revisecl wid codified as  G.S. 136-103 
e t  s cq .  1 ,  p r o ~ i d c s  tha t  t!ie I n n d o ~ n e r  must file liis proceeding for 
compensation witliin s i s  inontlis nftcr  notice of coinpletion of the  
liigliway 1)roject is posted, or. if 110 such notice is posted, within 
t n - c l ~ e  months of tiie actxi1 coml~lction of tlie project. This p r o ~ i s i o n  
n-ou!d ninkc 3 recovery by the 1)laintiff i11 the instant  case impossible. 
Where there has been s taking of property by tlic construction and 
~nnint~c~::~ilce of a nuisance, tlie right of action docs not  accrue uiitil 
c1:iinnge liar occurred. Bol~l 'y!~ 2' .  I ; ' ( i t c c t~~ l s ,  s~ ip rc i ;  M c l j a n i e l  z.. Green-  
ville-('ni.olinn Power Po..  'is S.E. 930, (i A ,  I,. 11. 1821 IY.C. 1.913). 
-4nd ordin:iri!y t!ie a1)plicnblc s t n u ~ t c  of limittrtionj hepins to 1.1111 

again-t tlie Innc!oi:.ncr a t  t i i c  t imc tjle firs!: tin1nr32c arises from tiie 
nu i~ancc .  -IIc?(,'a~y 2.. JIcLo1dc.n. 70 S. 715 (Xln. 191;). I n  the  case 
a t  b3.y it nppczrs t ha t  I-lighn-ay 13s By- l~ass  was c o i i s t ~ ~ ~ c t e d  iii l9:9. 
The  first da~i iagc  occurred in Ilnrc!i 1962. If G.S. 13tj-19 sliol!ld be 
pi:\intiff'a exclusive rc.iucdy and it,s p ~ o ~ i s i o n s  s t~ , ic t ly  applied, his 
tau-c of action n-ould have been hn~rccl  before it accrued. 

T!io jutlgnieilt below is 
Hewr.scd, 

PA1,JII:R S I S O S ,  E x ~ c r - r o n  OF CHARLIE S I S O S ,  Drc1:hsIu. L E T T I E  9. 
R I - S C I I  A \ D  hDEI;E S I S O S  T. QCEEN ESTHER S I S O S ,  CARL 
S l S O S  ASI) IVIFE. SAYASSAH S I S O N .  

(Fi led  9 October 1063.) 

1 .  Trial g 21- 
011 motion for  nonsuit, the evidence is  to be corlsidered in  the light most 

fn ro r ;~b le  to plaintiff, and  plaintiff is entitled to the  benefit of every 
reasonable inference to be t l r a~vn  t h r ~ e f r o m .  

2. Trial 2% 
Discrepancies and co~~tra i l ic t ions .  cven in  plaintiff's evidence, do not  

jubtifj- nonsuit. 

Thc  distinction betwee11 frantl  in t h e  factrtriz and  f r aud  in  the  treaty is  
~1el)enc;eiit in a nleasiire on t h r  attentinlit facts and  circumstances:  f r aud  
in rlw f a c t i ~ n ~  arises x h e n  a person is induced to execute a n  instrument 
different t han  the  one intendccl so t h a t  the  instrument intended to be 
e sec i~ t ed  and  the  instrunlent actual:\. executed a r e  not the  same, n~h i l e  
fran;! in the treaty is hnsed upon l l l lsrel~resentatio~ls Irnon-ingly made 
u- i t l~  frautlulent in tec t  which induce a person to execute a n  instrument 
which he  otherwise TI-ould not  have done. 
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4. Ca~icellation and Rescission of Instruments 8 2- 
E~idence  tending to show that the owner of an interest in land mas 

intlnced to eyecute a dced conreying his interest to two of his children 
h y  the false representation of another child that the instrument signed 
v-as n palwr necessary to be executed to prevent him from losing his 
mci.11 security payments, that he received no consideration for the deed 
and thnt lie did not lrnow that  the i n s t r u m ~ n t  he mas executing was a 
deed, is ltclrl sufficient to raise the issue of fraud for the determination 
of the jury. 

5. Same; Frand 5 2.1- 

The grantees are not entitled to nonsuit in an action to annul a deed 
for fraud on the ground that  they did not make or participate in the 
nialiing of the iuisrel~reselitatio~ls inducing the execution of the instru- 
nlent  lien the e~ idence  tends to show that they paid no consideration and 
that the execution of the deed mas procured by fraud, regardless of 
\vlic~tlier the fraud was fraud in the fuc>t?tm or fraud in the treaty, since 
if tlle instrument was procured by fraud in tlle fuctum it is a nullity even 
in the hands of i~inocent third parties, and if the fraud mas fraud in tlie 
treat? a rolunteer takes same tainted with the fraud. 

- ~ P P E I L  by  plnilntiffs fro1111 Fountain,  J.,  April 1963 Saasion olf HERT- 
FORD. 

T h e  ainended complaint alleges t ~ o  causes of action: T h e  first is to  
annul a deed of conveyance on tlle ground of alleged f raud;  the  
second is to lwover  damagcs in tlie sum of $13,000 by reason of alleged 
fraud in procuring a deed of conveyance. 

Clial*lie S i s o n ,  n widon-cr 80 yenrs old, coinrnenced this action 
agninst his daughter Quecn Ekther Kmon and liis son Carl  Xison and 
u-ife by thc issuance of sunlmons on 2 Xpril 1962. On the  same d a y  
lle procured a n  older fro111 tile clerk of the baperior court  t o  exainine 
thc defcndnnta for the purpose of obtaining information necessary to  
prepare his coinplaint. T h e  examination was held, and lie filed his 
complnint on 26 Ali)ril 19G2. D e f e n d n n t ~ '  answelr wa~s filed on 12 J I a y  
196.3. Clinrlie S l s o n  dicd tcstnte on 17 June  1962, nnd h ~ s  >on Paliner 
S i s o n  qunlificd as  his esccutor on 27 June  1962. Plaintiffs Lettic S. 
Bnncli and Adelc S i s o n  a l e  devisccs in liiq n-ill. B y  order of court 
the 1)rescnt p1:tintiffs were inndc parties plaintiff, and were allowed 
to  file nn amended coniplaint. which tlizy did on 14 November 1962. 
Tlirce days  later defendants filed an  ansver  to  the amended complaint. 

PlainLffs offeicd in c~~icience for the purpose of a t tack  a deed 
esccurcd on 4 Janua ry  1962 by Charlie Xison before a notary public, 
and duly registered on 8 Janua ry  1962, conveying to Queen Esther 
S i s o n  and Car l  S i s o n  in fee 49.80 acres of land therein described 
by lnetcs and bounds, espressly excepting therefrom two described 
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acres, which were devised in the Third  I t em of the \Trill of Candy 
Sixon to  Leon Sixon.  The deed recites a consideration of ten dollars 
and other good and valuable considerations, and has covenants to  tlie 
effect t ha t  the grantor is seized of the premises in fee, and has a right 
to  convey the same in fee simple. The  complaint alleges t h a t  Charlie 
S ixon  on-ned in fee the real estate conveyed by this  deed. T h e  amended 
con~pla in t  alleges he was the  owner of a one-half undivided interelst 
in this real estate, and plaintiffs' oral evidence is to  t h a t  effect. 

I n  Jan~1a1-y 1962 Charlie X x o n  v-ent to  IT. H. Roberson, assistant 
secretary and treasurer of Roanoke Production Credit  Association, 
t o  obtain a loan to  make a crop during the  year. T h e  Association 
agreed to make him a loan of $1,300 t o  be secured by a crop lien and 
chattel niortgage and a deed of trust upon liis one-half interest in the 
real estate described in tlie deed offered by plaintiffs for at tack.  
Palmer S ixon  was made a par ty  t o  the loan, because he was farming 
a par t  of tlie land t h a t  year.  Charlie S ixon  and Palmer S ixon  ex- 
ecuted the crop lien and chattel mortgage on 6 February  1962, and 
Charlie Nixon executed the  deed of t rus t  on tlie same date. Both 
instruments Tyere recorded. 

On 4 Janua ry  1962 Queen Esther S ixon  and Car l  S ixon  mere living 
with their father Charlie Sixon in his home on his land described in 
tlie deed to defendants. They had lived with him since liis wife's death 
in 19Z9, farming with liim, and cooking and r a s h i n g  for him. On 7 
February 1062 Paliner Kixon, son of Charlie Nison and afterwards 
his executor, n.110 lived in the town of -4hoskie, heard of the  deed 
liis father liad executed to  the defendants, and tha t  afternoon he went 
to  hi< father 's  home. Cpon his a r r i~ ' a1  lie found his father, the de- 
fendants,  and one Joseph Lee in the  liome. While there he heard his 
father say 111s land hnd been conveyed to the defendants, t ha t  he 
k n e ~  nothing about i t ,  and had not conveyed any land to  them. 
Qucen Esther Kison told hcr father she linen- nothing about it.  Carl 
S ixon niacle a similar statement.  Charlie S i s o n  asked Queen Esther 
Sixon to  go to  the registcr of deecls' office and have it signed off the 
record. She called Joseph Lee into another roonl, talked awhile, came 
back, and said, "I don't know anything about i t  and I am not going 
anyn-here to  sign anything." 

Lcttie S .  Bunch, a daughter of Charlie S ixon  and a sister of the 
defendants, lives in the  town of IT7indsor. On S March 1'362 she 
learned about this deed and n-ent t h a t  same day  to  her father's home. 
She testified as follows: 

"I went in and I Sam Queen Esther and Car l  and I askrd 
Queen Esther what  paper was t h a t  t h a t  they had made out to  
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take  m y  daddy's home, and she said she did not knon. anything 
about it.  M y  fat!ier r a s  there and 11c said that  Clara 1Y:lt.ford 
hnd come to  him, and asked l h i  didn't 11e know he JT-:IS losing 
his social security and lie had to  pay $78.00 for social sccurity, 
and she had a paper for 11inl to  sign and if not  he n-odd lose his 
social security. I aslied Queen Eslhcr w:is she not  yaing to sign 
papa's  land back to him and she said ' S o . '  and I asked hcr why 
and slie said 'because he put  me out the door.' I :tslieti \\-lint she 
incant b y  putting her out the door nnd s!~e said hc'cnucc he rented 
the furm to  P a l n ~ c ~ * .  I told he:. t ha t  was not putting her out  the 
door;  aren' t  you going to sign i t ,  nnti she ;nit{ slie x:as not going 

m to algn. ~ . l ~ e n  niy father caught me by the arm and snid, 'Come 
on,  I am going to  .ihoskie and I :11n going to  pllt the Ian-.' Cnrl 
mid:  'Tliat little Ford out  there i.; nll you  ha^-c m i l  you gct in 
tha t  2nd you get out  of here.' " 

I n  3Iarc11 1962 IT. 11. Roberson rechecked the rccords in t,:e rt>gister 
of dceds' office, and found t h a t  Charlze Nison's  deed to tlcfcndants 
h:id !)cm ~ e c o r d e d  before Cl~nr l le  Kixon's deed of trust to the Crcdit  
hssoc;ntion. I11 consequence of this discovery, he ~ c n t  to Cliarlie 
S i son ' s  11oine on 21  1 Ia rch  1962. Cllarlie S ixon ,  the defendant., and 
Paliner S ixon  n-ere there. Roberson testified on direct e s a i ~ ~ i n a t i o n  
a. follows: 

"I asked Charlie did he renien~ber conveying the f a r m  to  
Queen Esther and Carl ,  and he said no, he did not linon- :mything 
a b o ~ l t  i t ,  and then I a s l i d  Car l  aud asked Queen Esther ~f they 
linen- anything about i t ,  and they said no. Then I asked Queen 
Esther if she would go by the office and sign a good deed of trust  
on his interest, so t h a t  he could continue getting the  nioney and 
finish his farming opcr:itions, and >lie said, no, she n-a.: not going 
t o  sign anything;  because he tried t o  get then1 off of the farm 
the year before; had tried to  get she and Carl  off tile f:irin, and 
tha t  she was not  going to  sign anything. I said to her. 'If he 
tried to  get you off the farm the ycar before, docs it not v e i n  
silly tha t  he ~vou ld  turn around and give you a deed to the farm 
fo r  hiz onc-half i n t e w ~ t  in the  f:trm?' Queen Esther and Cal l  
w i d  they did not  k n o ~ v  anything nhout it." 

011 I) lInrc11 1962 Paliner S ixon ,  Clinrlic S ixon ,  117. H. Roi~crson,  
arid thc clcfend:ints n-ere in a room in Chariic S i son ' s  Iioinc. Palmer 
S i s o n  tcqtiiied: 

"1Ir .  Roberson questioned them about the  loan tha t  iny daddy 
11ad p~~rc l l a sed  through him for farming and he told them lily 
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daddy came to  him to find out  about his land having been con- 
veyed away  from him and he did no t  know i t  was being con- 
veyed and the only thing he knew was tha t  Clara Watford caine 
t o  him. H e  told Queen Esther and Car l  in tlie presence of all of 
us tha t  Clara Watford had come to  him with some social security 
papers and asked him if he Itnowed he was going to  lose his social 
security and he told her 'no,' and she said, 'you are and you are 
going to  lose i t  if you don' t  pay  $78.00 t o  tlie Social Security 
office and sign these papers tha t  I 11a\~e, and if you don' t  do t h a t  
you 11-on't get any  more social security.' 

"When m y  father said t h a t  statement to her about Clara Wat -  
ford, she said she did not  know anything about i t  a t  a l l ;  she did 
not  have anything t o  do with i t  and was not  going anywhere to 
sign anything, Car l  Kixon said to  m y  father in this conversation 
tha t  he did not  know anything about i t  and he wouldn't sign any-  
thing concerning it." 

Plaintiffs offered in evidence a pa r t  of the testimony of Queen 
Esther S ixon  given during her examination in the proceeding t o  ob- 
tain information for t he  purpoee of preparing the original complaint. 
T h e  relevant pa r t  of her t e s tmony ,  after she identified the deed from 
Charlie S ixon  t o  defendants, is: 

"I first saw t h a t  deed after  he (Charlie Xixon) signed it.  I was 
a t  m y  home. Estelle and him was the one t h a t  had it.  Estelle is 
m y  .sister. I saw the deed the same day i t  was written. H e  and 
Estelle had i t  written. I didn't.  I knew i t  m-as going to  be ple-  
pared. He had spoken ahout i t .  I d ~ d  not pay anything for the 
land. Estelle Ruffin live> in S e w  Tork  now." 

Piamtiffs offered in evidence a par t  of the testimony of Carl  S ixon 
given In the same procecdiiig. The  l)ertinent pa r t  of his testimony, 
after the deed from Cliar1,e S n o n  to  defendants was shown to him, is: 

'.I know about t h a t  deed. The only thing I know about ~t I 
h e x  hiin say  once before in the house t h a t  he was goliig to  deed 
'Baby, '  Qucen Esther,  some land or somet~liing to  keep tlie reqt of 
the c lddren  off of it. Tha t ' s  been a right good little while ago. 
41mo3t a year or  t n o ,  tn-o or three years. Sometime about the  
4th of J anua ry ,  Clara Ka t fo rd  arid other sister came to m y  home. 
They took my father and carried him to  Xhoskie away from the  
house. I could not  say  for certam. Queen Esther and I did no t  go. 
I knew about the preparation of the  deed and had nothing to  do 
.i\-it11 its being prepared. I h u ~ e n ' t  paid him a cent for no d(8ed 
a t  all." 
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Queen Esther Nixon, Carl Nison, Palmer Nixon, ildele Sixon, 
Lettie S .  Bunch, Estelle Ruffin, and Clara MTat8ford are brothers 
and sisters and children of Charlie Nison. 

Lettie S. Bunch identified her father's signature on the deed 
offered in evidence by plaintiffs folr the purpose of attack, a,nld also 
identified as signed by her father two checks, one dated 6 November 
1961 payable to Clara Watford in the amount of $78, and the other 
ii;itt'Li Kovember 10, 1961 payable to  Clara Ka t fo rd  in the sum of 
$41.13. 

In  19G2 the land described in the deed from Charlie Sixon to  
defendants had allotments of 3.1 acres of tobacco, of 8.6 acres of pea- 
nu t .~ ,  and of 4.5 acres of cotton. The fxir market value on 4 .January 
1962 of a one-half und~vitied interest in this land was $18,000. 

From a judgment of compulsory nonsuit entered a t  the close of 
plaintiffs' evidence, pla~ntiffs appeal. 

Chewy d? Cherry rrnd Pritchett & Cooke by J. A .  Pn'tchett for 
p1ainti.g appellants. 

Jones, Jones d2 Jones cind Leroy, Tt'elis c t  Shau: by  Charles C. Shaw, 
Jr., for  defendant nppellecs. 

PARKER, J. I t  is !iornbook law that when a motion for judgment 
of nonsuit is made, the plaintiff is cntitled to liave his evidence con- 
sidered in the light most favorable to him, and he is entitled to the 
benefit of every reasonable inference to be drawn therefroln. Bridges 
v. Graham, 246 S . C .  371, 98 S.E. 2d 492. "Discrepancies and contra- 
dictions, even in plaintiff's evictence, are for the tn-elve and not for 
the court," Barlozu v. Bus Imes ,  229 9 . C .  382, 49 S.E. 2d 793, and do 
not justify a nonsuit. Keaton v. T a r i  Co., 241 S .C.  589, 86 S.E. 2d 93. 

Considering plaintiffs' evidence according to  the rule, i t  would 
permit a jury to  find that  Charlie Sixon, a man 80 years old, had 
social security, that  his daughter Clara Watford came to  him ~ i t h  
some papers and asked hini if he knew lie was going to lose his social 
security, and 11r told her "no," and she sxid to  him, "you are and you 
are going to lose i t  if you dorl't pay 87S.00 to the social security office 
and sign these papers that I have, and i f  you don't do that  you won't 
get any more social sccurlty"; that these were illisrepresentatioils of 
material facts made by C1ma \Vatford, r i t h  laowledge of their falsity 
or with a reckle3s disrcgurd of tlicir truth or faisity, with a fraudulent 
intent that  they sliould deceive Charlie Sixon and be relied upon by 
him; tha t  under the circunistanccs such representations mere of a 
character to  induce action by a person 80 years old; that  Charlie 
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Nixon reasonably relied upon tlie representat~ons, and acted upon 
them t o  his injury by executing and delivering a deed of conveyance 
of his real estate with a reasonable market value of $18.000 to his 
children Queen Esther Nixon and Carl Nixon, who paid liini nothing 
for his land; that  Charlie X x o n  received nothing for the conveyance 
of 111s land; that  Charlie Sixon, by reason of the wilful misrepresen- 
tation of the contents of the instrument, did not know tha t  he was 
executing a deed to his real estate, but intended to execute a paper 
writing to prevent his losing his social security payments; and that  
Queen E:ther Sixon and Carl Kixon knew beforehand of the prepara- 
tion of this deed. 

"The line of demarcation between fraud in the factunz and fraud 
in the treaty is frequently obscure and in a ineasure dependent upon 
the attendant facts and circunistances." Parker v. Thomas, 192 N.C. 
798, 136 S.E. 118, rrliere certain well-recognized indicia of fraud in 
the treaty and of fraud in the factzm are stated. 

It seenis indubitable that if Charlie Sixon had lived to testify in 
the action he instituted, the record would contain clearer and fuller 
testimony as to the attendant facts and circumstances in respect to 
the execution of the deed by liim to defendants. W e  lack 111 tlie 
evidence any testimony by the draftsman of the deed, and by the 
notary publlc ~ ~ l i o  took his acliuon.ledgment of the deed. 

Considering the frequent obscurity of the lme of demarcation be- 
tn-cen fraud in the factunj and fraud In the treaty, i t  seems that  
plaint~ffs' cvidence tends to sliom fraud in the factunz arising from 
a want of identity or a d~spar i ty  between the instrument executed and 
tlie one intended to be executed, or if i t  does not show fraud in the 
factiiw, it a t  Ieast tends to slion- fraud in the treaty in that  there 
were misrepresentations ai: to tlie contents of the ~nstrument and 
Charlie Slxon signed the identical instrument wliich lie intended to 
sign. Gn8n I,). Lunzb~r  Co., 140 S . C .  514, 33 S.E. 307; F ~ i r s t  v. 
Xerrztt, 190 S . C .  397. 130 S.E. 40;  Parkel. 2). Thomas, supya; Jfills 7 ; .  

Lyzc11. 239 S . C .  339, 130 3.E. 2d ,541. If the deed n-as procured by 
fraud In the fact~inz or by fraud in the trcnty, the judgment of corn- 
pulsory nonsuit was improvidently entered. 

The cxcc~t~ion of a deed procured bv fraud in the factwn cannot be 
said to be thc deed of the maker a t  all. " S o  title passes uncle1 :uch 
an instrunlent-it is void-and no rights may hc acquired thereunder 
even by innocent third parties* * *." Furst v. Sierrztt, supra; Jfedlin 
v. Buford, 115 N.C. 260, 20 S.E. 463. 

Par01 evidence is competent t o  show the actual consideration for 
a deed or the lnck of consideration. Barbee v. Barbee, 108 N.C. 581, 
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1 3  S.E. 215; P a f e  z5. Galtley, 183 N.C. 262, 111 S.E. 339; Wzllis V .  

TBillis, 212 X.C. 597, 89 S.E. 2d 152. Plaintiffs' evidence tends to  
shorn not only false representations, but  also a total lack of considera- 
tion for the  deed. Garris 11. Scott, 226 S . C .  568, 99 S.E. 2d 730. 

Defendants contend, znter trlia, t ha t  there is no evidence tha t  they 
participated in the falee representations, or tha t  they requested or 
persuaded their father to execute the deed, and,  therefore, t ha t  the 
judgment of nonsuit should be affirined. Ki t11  this contention we do 
not agree. 

"A per5on may be charged with f raud,  ~llthougl: he is not a par ty  
to  the t r ansac t~on  into ~ i i i c h  tlie coiupiainnnt is induced, by tlie mis- 
representation, to enter. T o  render on? liable in an  action of deceit, 
no pr i r i ty  of contract bctween tlie plnlntiff and defendant need be 
shown" " ". I n  this respect, the action differs from one on a war- 
ranty." 23 Am. Jur. ,  Fraud and Deceit, sec. 187. 

I t  is clear tha t  when the execution of a deed is procured by f raud 
in the treaty,  the grantor is mtit led to  appropriate relief in a court  
of equity a s  against tlie author of the fraud, as to any interest derived 
by h m  from the deed. F ~ ~ r s t  v. Mern'tt, slipra. -4 transaction is not  
purged of fraud by a slion-lng tha t  i t  was brought about by a third 
person. And in case of fr:lud in the t w a t y  appropriate and adequate 
relief will be afforded in a court of equity, not  only against the 
principal, where lie is grantee in tlie deed, but also against persons 
who were or have become beneficiaries of such fraud and wrong done 
the grantor in the  deed. when they are volunteers or purchasers with 
notice, or when the deed has been procured by fraud of one who is 
acting in the  transaction aq agent of tlie grantee;  otlierwise fraud 
n-ould, or could, place itself beyond the reach of the court, and a n  
interest gained by one person by the frnud of another be held by him. 
H a ? r ~ s  zl. Delnnznr. 38 K.C. 219; Tihdale v. Bailey, 41  N.C. 358; 
Beesor) 2 ' .  Smith, 149 S .C .  1-12, 62 S.E. 888, Ferrnll v. Bradford, 2 
Fla.  308, 50 Ain. Dec. 293; Graham v. Rllrch, 44 l l i n n .  33, 46 X.W. 
148; Jones v. TVolfe (Tenn. Ch . ) ,  42 9.W. 216, TVynne v. Xnson,  72 
Jl iss.  324, 18 So. 422; Stone v. Walker, 201 h l a .  130, 77 So. 554; 
Porter  2 1 .  O ' D o n o v a ~ ,  65 Ore. 1, 130 P. 393; 23 Am. Jur. ,  Fraud and 
Deceit, sec. 187; Restatement of the  Law of Restitution, Am. Law 
Institute, wc. 167. If tlie deed liere n a s  procured by fraud, and if 
the defendants claiin the benefits of i t  a s  volunteers, they must t ake  
it tainted with the fraud. Corbett v. Clute, 137 K.C. 546, 551, 50 S.E. 
216, 217. 

The judgment of colnpulsory nonsuit is 
Reversed. 
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W. C. WORSLET, JR., E s ~ c r  TOR CSDER THE \\ILL OF WALTER CECIL 
TORSLET, SR. v. PEARL S .  WORSLET, TI'. C. WORSI,ET, JR., DAVID 
R. T T o n s I z r ,  GEORGE I<. WORSLET, DONALD A. WORSLEP, AND 
ERIS WORSLET BURIiS. 

(Fi led  9 October 1063.) 

As a general rule, where there is  a devise of realty in fee or a bequest 
of perionally unconditionally, a wbsequent clause in t he  will expressing 
a n i 4 ,  tlcqire, or direction, fo r  the  disposition of t he  property a f t e r  t he  
dcnill of the  tlerisee o r  legatee will not limit the de\-ise or bequest to a 
life estate, the  stntntory presumption being applicable to both personal 
a:id renl prol~er ty .  G.P. 31-38. 

2. \Tills 5 27- 
The intent of a testator is to be aacertainetl. if possible, f rom a con- 

sitlcration of his will from its  four  corners, and  such intent should be 
gi\-c~n effect unless contrary to some rule of law or a t  rar iance  with public 
p o l i c ~ .  

3. Sanie- 
I n  con.tisuing a will every word :tiid clause will be given effect if 

possible, and nplmrent confl:cts reconciled, and irreconcilable repugnan- 
cies resolved by giving effect to t he  general prevailing purpose of testator. 

4. Wills 5 33- Under language of this mill right of legatee to use or 
nne. dispose of personalty w a s  limited to her l i f ~ t '  

After devising his \vife a life estate in his realty with remainder over 
t o  his children, testator bequeathed his wife "all o r  so much of my per- 
sonal property " *  a s  she may desire to h a r e  and  use or d i s l m e  of dur- 
ing her  lifetime." The will f u r the r  provided tha t  a l l  personalty not  sold 
or disposed of during the  wife's life should be  divided equally among 
~cs tn to r ' s  children. H e l d :  The  statutory presumption of a n  absolute gift  
of the l~ersonal ty  is negatived by the  express words of t h e  testator limit- 
ing the  use and disposition of the  personalty by the  wife to her  lifetime, 
nnd such construction is necessilry to  g i re  any effect t o  t he  subsequent 
language of t he  will disposing of such personalty a f t e r  t he  wife's death. 

APPEAL by defendants from M ~ n t z ,  J., April Civil Session 1963 of 
DL-PLIY. 

This is an action for a declaratory judgment, pursant to the pro- 
vision of Chapter I, Article 26, of the General Statutes of North 
Carolina, for the construction of certain provisions in the last will 
and testanlent of Walter Cecil Worsley, Sr. 

The testator, late of Duplin County, died on 6 April 1960, leaving 
a last will and testament ~ h i c h  has been duly probated and recorded 
in the office of the Clerk of the  Superior C,ourt in said county. 
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The  plaintiff is the duly qualified and acting executor of the  estate 
of said testator. 

The  sole devisees and legatees in said will are tlie ~vidow and 
children of t h e  marriage, a11 of whom are parties to this action. Each 
of said parties is over 21 years of age and sui juris. 

The  pertinent par ts  of the mlll of the  tcqtator are as f o l l o ~ s :  

"2. 1 give and devise to  my  wife, Pearl S. Korsley,  for and during 
the term of her natural  life, all of my  land and real estate, wherever 
located, together with all the rents, p ro f i t  and income therefrom, dur- 
ing her life. 

"3. I also give and bequeath to my wife, Pearl  S. Worsley, all or 
so much of my  personal property, of whatever consisting and wherever 
located, a s  she may  desire to have and to use or dispose of during her 
lifetime. She is also to liave tlie rents and income accruing from said 
personal property during her life, excep1,ing only the rents and income 
from such of said property a s  slinll liave been sold or otherwise dis- 
posed of by her. A11 pcrsonal property not sold or disposed of under 
t l m  item of this v i l l  shall he divided :zmong my children, residuary 
legatees, a s  hereinafter specified. 

"4.  Subject to  the  life estate devised to my  wife, Pear l  S. Worsley, 
in ~ t e m  two hcreof, I hereby give and devise all the lands and real 
estate oxned by  me a t  tlie time of my  death to my children, namely: 
Mrs. Eris  Burlis, W. C. M70rsley, ,Jr., Donald A. Worsley, George I<. 
Korbiey and David  11. Worsley, share-and-share allke, in fee slrnple 
forever. 

"3 .  Subject to the bequest to my  wife, Pearl  S. Worsley, in item 
thrce of tiiis mill, I glve and bequeath to  my  children, Mrs.  Eris  
Burlis, TI-. C. M'oorsley, ,Jr., Donald -4. Worsley, George I<. Worsley 
and Davld R .  Worsley, all the residue oi lily personal property, sliare- 
and-share alike forever." 

It  as ngrecd by all tlie parties tha t  tlic trial judge might hear the 
matter ,  without a jury, find the facts and render judgment thereon, and 
tha t  j l l dgm~nt  might be signed out of court and out of session. 

'I-pon thc finding; of f a r t ,  the  court held tha t  "Pearl S .  Worsley 
is tile absolute on.ner of the entire p e r ~ o n a l  estate owned by W. C. 
Koreley.  Sr., a t  tlie time of his death and lias the unrestricted power, 
includmg the tectanientary pov-er, to dispo3e of said personal property 
in any nlanner and for any purpose wh~tsoever ."  

The defendants appeal, assigning error. 

Smith, Leach, A d e r s o n  & Dorsett  for plaintiff appellee. 
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Robert L. Farmer for defendant appellants. 

DENNY. C.J. The  sole question for determination on this appeal 
is whether Pearl  9. Worsley became the absolute o ~ r n e r  of the  personal 
estate of the testator,  or did she take  a life estate only, with the 
power of dly>osition under the provisions contained in I t em 3 of s ~ i d  
1Vlll. 

I t  1s provided in G.S. 31-38 as  follows: "When real estate shall be 
devised t o  any  person, the same shall be held and construed to  be a 
devise in fee simple, unless such devise shall, in plain and express 
n-ordq, show, or i t  shall be plainly intended by the nd1, or some pa r t  
thereof, t ha t  the testator lntcnded to  convey an  estate of less d lgn~ty ."  

The provisions of the  a b o w  stntute have been held t o  apply to  
the diqposition by will of both personal and real property. Heefner v. 
Thornton.  216 N.C. 702, 6 S.E. 2d 506. 

I n  Barco v. Owens. 212 X.C. 30, 192 S.E. 862, Stacy,  C.J., speaking 
for  the Court ,  said:  "The general rule is, t ha t  where real estate is 
devised in fee, or personalty bequeathed unconditionally, a subse- 
quent clause in the will expressing n wish, cle-ire, or  direction for i ts  
disposition after the death of the  devisee or legatee will not  defeat 
the  devise or bequest, nor limit i t  to  a life estate. (Citations omitted)" 

I n  the last cited case, the testator bequeathed and devised to  his 
wife, -4nnie W. On-ens, certain real property, "together with all of m y  
personal property of whatever kind and description, and wherever 
located, including all stocks, bonds, indurance, money, notes, or other 
chases in action, in fee simple forever n-it11 the conditions hereinafter 
stipulated." 

I n  a subsequent item of the   rill, the testator expressed his wishes 
wit11 respect to  the  disposition of the property he left her which might 
be in her p o ~ ~ e s s i o n  a t  the time of her death. The  wife did not carry 
out the expressed desires with respect to the diqposition of the prop- 
erty devlsed and bequeathed to  her. This Court held the  idow ow of t l ~ e  
testator acquired an  absolute fee simple title in the real and personnl 
property dcrised and bequeathed to  hcr and the manner in which elle 
dispo~ecl of the property in her will n-as uplieid. 

On the other hand, in the ca3e of Roberts v. S a u n d e ~ s ,  192 N.C. 
191, 134 S.E. 431, the testator gave to  his wifc, Mar tha  Roberts, all 
111s estate, real and personal, except certain land n-hich he devised t o  
his daughter. -4 later item in the  ill read as follows: "All the rest 
of my  property I give to  my  wife as above stated,  during her widow- 
hood; if she ~ l lou ld  marry ,  she would be entitled t o  a dower on the  
estate in form according to  the l a m  of S o r t h  Carolina." 
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Brogden, J., spenliinf: for the Court, said: "Wliile the  second para- 
graph of the n-ill gives an  eatate in fce ~ in ip le ,  hy st:itutory preaump- 
tion, i t  n-ill be observed tha t  the testator does not actually state in 
espr?:> language tliat the property is given to  his ~v i fe  in fee simple. 
I n  the third paragrnpli of the will tlw testator say..: 'I give to  illy 
wife a. above st:itcd, during llcr wdon-hood.' Hence the words 'as 
above stated' refer to  the natuie  of the estate the testator in tmded 
to dcrisc ns di~tlnguislied froiii the statutory p ~ e s u ~ n p t i o n .  Then, too, 
the fact  t ha t  the estate TI-as reduced froin a hfe estate to a dower 
interc?t, in the  event of rema~riage ,  is a inanifest indication of the  
tes ta to l . '~  1mrpo;e to dc~.ise 111s wife an estate of less dignity than 
a fee simple." 

I n  the  instant  rase, in I t em 3 of the will, the testz~tor gives t'o his 
wife, Pcnl.1 P n'orsley i ~ v h o  is the mother of tlie testator's five 
children n a n ~ c d  in Itenis 4 and 3 of the n-ill, each of whom is over 
21 years of age).  "all or so n l~ich  of my personal property * " " as she 
wcry dcslre t o  h a t e  a n d  t o  u s e  or dispose  of during her lifetime." 

I n  this same itell1 of the will. the testator, in clear and express 
language, revuals his intent to  the effect t ha t  his personal property 
not sold or disposed of under this item of the  will "shall be divided 
among my children, reqiduary legatees, a s  hereinafter specified." 

-13 indicated in I tem 3 of the will, the t'estator, subject to the be- 
quest to his wife, in I tem 5 bequeathed to his five children, by name, 
',all the residue of my  perbonal property, >hare-and-share alike for- 
ever." 

I n  the case of J o r d a n  2'. Sigmon, 194 S.C. 707, 140 S.E. 620, RI. D. 
Siginon bequeathed to his wife, Fannic Sigmon, all of his personal 
property of every kind, "including money, bank deposits, notes and 
other solvent credits, for the term of her natural  life, with the  
privilege to  uqe for her support, comfort and enjoyment any pa r t  
thereof and in any \Yay tliat she may  desire. I also give and devise 
to illy said n-ife the  tract  of land on which I no\v reside, containing 94 
acres. niore or less, for the term of her natural  life, and a t  her death 
said lands shall go to my  heirs a t  law as the statute provides." On 
appeal, there was no controversy over the real estate. 

31. D. Sigmon died 8 January  1923, and his wife died, intestate, 
on 14 M a y  1923. There bcing no children born of this  union and no 
Issue surviving either, the  next of kin of 31. D. Sigmon, the  appellants, 
clainled all the personal property owned by him a t  his death which 
was not used or consumd by his wife during the short inlterval of 
time she survived him 
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This Court said: "It will be observed that  there is no residuary 
clause in the will and no limitation over so far as the personal property 
is concerned. Gnder theqe conditions, a gift of personal property 
for life to the primary object of twtator's bounty, with power to use 
'in any TI-:ry tha t  she may desire' is generally construed to be an 
absolute gift of the property. IIolt v. Iiolt, 111 N.C. 242, 18 S.E. 967; 
JfcJfichacl  v. Hllni, 83 S . C .  3-14; Foz~st v. Ireland, 46 K.C. 184. 
Especially is this true vhere the property, by reason of its ainount 
and kmd,  may reasonably be cspected to be conwmed during the 
life of the donee, or ~ v i t l m  a short tmrl aftcr the death of the testator." 

The original record in this case discloses that the personal property 
bequeathed to Fannie Sigmon by her husband, 111. D. Sigmon, liad a 
value of only $1,200.00. 

'The factual situation in the instant case is quite different. The will 
of \\'alter Cecil \Yorsley, Sr., contains residuary clauses with respect 
to both real and personal property. hloreover, his widow, Pearl S. 
Worsley, is devised a life estate in real property valued a t  $189,986.01, 
together with the income therefrom during her life. The personal 
property bequeathed in Item 3 of the will consists of corporate bonds 
o r  stock valued a t  $104,273.68, proc~eds from insurance in the sum 
of $3,000, and other personal property valued a t  $68,354.64, the total 
value of personal property bequeathed being $177,633.32. The total 
value of the testator's estate is valued a t  $367,619.36. 

The intent of a testator is to be ascertained, i f  possible, from a 
consideration of his will from its four corners, and such intent should 
be given effect unless contrary to  some rule of l a v  or a t  variance w t h  
public policy. ilforris 2). Morris, 346 X.C. 314, 98 S.E. 2d 298; Mew- 
born 2).  Mewborn, 239 N.C. 284,79 S.E. 2d 398; Coppedge v. Coppedge, 
234 S .C .  173, 66 S.E. 2d 777; House v. House, 231 S . C .  218, 56 S.E. 
2d 895; Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17. 

"In construing a will every word and clause will be given effect if 
possible, and apparent conflicts reconciled, and irreconcilable re- 
pugnancies resolved by giving effect to the general prevailing purpose 
of testator." Andreus v. dndreu!s, 253 N.C. 139, 116 S.E. 2d 436. 

I n  our opinion, when the will of the testator is conqidered from its 
four corners, the expreqsed mtent of the testator negatives the 
statutory presumption that he gave his personal estate unconditionally 
to his ~vife. Humpton 2). West, 212 N.C. 313, 193 S.E. 290. Tllerefore, 
we hold that  i t  was the intent of the testator to give his wife a life 
estate in hie personal property, with the porver of disposition during 
her lifetime. 
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The conclusion we have reached will not jeopardize the right of the  
widow, Pearl S. Worsley, to have so much of the bequeathed personal 
property "as she inay desire to have and to  use or dispose of during 
her lifetime." I t  will, however, give effect to the residuary clauses in 
both Items 3 and 5 of the mill with respect to the disposition of all 
personal property bequeathed but not consunled or disposed of by the 
testator's widow during her lifetime. 

The judgment of the court below is 
Reversed. 

EUGESE JI. J O N E S  r, WAVlCRLY M. H B S T E R .  

(Filed 9 Octo'ber 1063.) 

1. Evidence § 1 6  

Eridence of a circumstance surrounding the parties which is necessary 
to understand properly their conduct and motives, or to weigh the reason- 
ableness of their contentions, is competent, and it  is not required that  i t  
bear directly on the question in issue. 

2. Libel and  Slander § 13- 

In an act~ion by a manager of a store against the president and d i m t o r  
of the corporation for Libel in  calling a stockholders' meeting to present 
e~ idence  of the alleged dishonesty of plaintiff and a former co-manager 
of the corporation. it  is competent to show upon the question of de- 
fendant's want of good faith that  defendant, between the time of the call 
and the meeting, acquired the beneficial ownership of the co-manager's 
stock a t  one-third of its plar rnlue and released such co-m~anageir from 
f uither responsibility. 

3. Libel and Slander § 8- 
The act of the president or manager of a corporation in making inquiry 

and bringing to the attention of the stockholders evidence of dishonesty 
of any employee, past or present, is qualifiedly privileged, and he is 
protected from liability for charges of dishonesty made by him in such 
instances when they a re  made in good faith, but the person defamed may 
defeat the defense of qualified privilege by alleging and proving malice, 
or that the publication was prompted by some improper or ulterior motive 
and was not made in good faith. 

APPEAL by plaintiff from Lathnm, S.J., February 4, 1963, Regular 
Civil Term POLK Superior Court. 

The plaintiff instituted this civil action to recover actual and 
punitive damages arising upon a cause of action stated by him as 
follows: 
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"V. I n  1959 and in 1960, until February, when plaintiff's em- 
ploynient by Ballenger's, Incorporated, was terminated, plaintiff 
was manager of the store operated by said Ballenger's, Incor- 
porated, in Tryon, K'orth Carolina, and continued to have and to  
enjoy the good reputation hereinabove set forth in paragraph 
111 hereof. 
"VI. On April 15, 1960, the defendant Waverly 31. Hester, 
acting as  an individual and not in his capacity as  an officer or 
director of caid Ballenger's, Incorporated, and ultra vires his 
powers, authority and duties as  such, wrote, published and cir- 
culated of and concerning plaintiff as  a businessman the follow- 
ing false, defamatory and libelous words: 

" 'Subject to  call and waiver of notice, there will be a stock- 
holders meeting of Ballenger's, Incorporated, Tryon, N. C, in the 
ofice of IT. 11. I l e ~ t e r ,  President, on Tuesday afternoon a t  3:00, 
April 19, 1960. The purpose of this meeting will be to present 
evidence of dishonesty on the part  of some fornler employees a t  
Ballenger's, Inc., and to call a $5,000.00 Surety Bond on M a t t  
O'Shields and Eugene Jones.' 
"VII. Defendant by said words 'some former employees' in- 
tended to  and did refer to plaintiff and intended all who read 
said words to so understand them and the defendant further 
intended t o  and did charge the plaintiff with dishonesty, such 
charge being made by the defendant maliciously, wantonly and 
ltnor~ingly without justification, ~var ran t  or excuse. 
"VIII. Defendant knew, a t  the time he circulated the written 
publication quoted in paragraph VI hereof, that  the said charge 
of dishonesty made against plaintiff was untrue and without 
foundation." 

The defendant, in addition to a general denial, entered the follotving 
further answer and defense: 

. . that  the publication complained of in paragraph 6 of the 
complaint was sent by the defendant to  the other stockholtlera 
of the company and to no one else; that the defendant, as an 
officer and stockholder of Ballenger's, Inc., and as Attorney in 
Fact  for B. L. Ballenger, had an interest in the honesty and 
integrity of the employees of Ballenger's, Inc., both those who 
11-ere then employed and those who had been formerly employed; 
and, as President of the Company, i t  was his duty  to check on 
the honesty and integrity of the employees of the Company; that  
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the other stockholders of the Company were also interested in 
the honesty and integrity of tlie employees of the Company, both 
those employees employed by the Company on April 15, 1960, 
and those employees formerly employed by tlie Company; that  in 
sending the publication complained of, defendant was acting 
as President and stockholder of the corporation and Attorney 
in Fact  for B. L. Ballenger, in the discharge of his duties in these 
capacities; . . . tha t  said publication was made in the honest 
belief on the part  of the defendant tha t  the matt~ers set forth 
therein were true; tliat, therefore, said publication is a privileged 
publication, and tlie defendant pleads the fact tha t  i t  is a privi- 
leged publication in bar of plaintiff's right to recover; tha t  the 
defendant in sending said publication TTas not activated by any 
ill will, malice or ill feeling toward tlie plaintiff, and did not a t  
any time, and has not a t  any time, held any ill d l ,  malice or ill 
feeling toward the plaintiff." 

By reply, the plaintiff alleged the defendant, in malting the charges 
of plaintiff's dishonesty, was not acting in good faith for that  before 
malting the charges he had completed a check af plaintiff'is activities 
as manager of Ballenger's and had caused the bonding company to 
make an investigation which had been completed without disclosing 
any misconduct on the part  of the plaintiff; tha t  the defendant's act 
and conduct "were a deliberate, intentional and malicious attempt to 
harrass, oppress and injure the plaintiff. . . ." 

The plaintiff offered in evidence a letter which the defendant wrote 
him on the day of, or perhaps after, the stockholders meeting on 9pri l  
19. The following is a part  of that  letter: 

"P. S. The state manager of St. Paul Fire, Marine and In-  
surance Co. has spent onc hour with me today and their bond 
adjustor, 1 I r .  William D. Bittle, 213 K'em Medical Building, 
Xslieville, N. C., telephone n u m b e ~  Alpine 3-6537, will be glad 
to confer with you and your attorney a t  any time convenient to 
you both regarding a settlement of the bond held by Ballenger's, 
Inc., guaranteeing your honesty and integrity." 

The plaintiff also offered in evidence the adverse exainination of 
the defendant consisting of 61  pages of questions and ansn-ers, much 
of which the court escluded. In  some instances the excluded answers 
appear and in others the defendant did not answer, or a t  least the 
answer is not rerorded. -it any event, the excluded answers were kept 
from the jury. The admissions tended to show tliat a t  the time the 
defendant transmitted the alleged libelous notice, the plaintiff and 
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O'Shields each owned capital stock in Ballenger's, Inc., of $15,000.00 
par  value. Both were under bond for the faithful discharge of their 
duties a s  co-managers. I n  the  adverse exanlination the  defendant was 
asked if the meeting was called with respect to O'Shields. If required 
to  answer, the defendant would have said, " S o ,  i t  was not called with 
respect t o  Mr .  O'Shields. T h a t  was taken care of.'' Defendant was 
then asked whether Ile did not negotiate the purchase of the O'Shields 
stock in Ballenger's for $5,000.00 and cause it to be transferred to 
the  Nounta in  Land Improvement Company in which he was inter- 
ested. If required to  answer, the defendant would have said, "That is 
the record tha t  speaks for itself." Tlle defendant negotiated the  pur- 
chase of the O'Shields stock betn-een the date of the call and the  date 
of the stockholders meeting. 

At  the conclusion of the plaintiff's evidence, the court entered judg- 
ment of involuntary nonsuit from which the plaintiff appealed. 

Robert S. Golding. W .  Y. Wilkins. Jr.,  for plaintiff appellant. 
JIcCoz~*n, Lavender R. J IcFadnnd ,  b z ~  TT'm. A.  AIcFarland, and 

Hamrick R. Jones, by Fred D. Hamrick,  J r . ,  for defendant appellee. 

HIGGIXS, J. The plaintiff relied on the  defendant's adverse exami- 
nation to fill in the low places in his case. We  have quoted in pa r t  
and summarized in part  admissions taken from the adverse examina- 
tion, most of ~ ~ h i c h  were excluded by the court. However, the admis- 
sions in the pleadings, the evidence introduced, and tha t  which was 
offered and excluded tended to  show the following: Prior to February, 
1938, the plaintiff and X a t t  O'Shields were comanagers of Ballenger's, 
Inc. Each owned $15,000 stock in the corporation. O'Shields was 
released a s  con~anager in 1958. The plaintiff aoted a s  sole manager 
thereafter. The defendant was president of the corporation. 

On Apr11 15, 1960, the defendant issued a call for a stockholders 
meeting "to present evidence of dishonesty on the pa r t  of some former 
mployees  of Ballengel's, Inc., and to call a $5.000 surety bond on 
J l n t t  O'SIlields and Eugene Jones." On the adr-erse examination the 
defendant was asked m-hetller between April 15, 1960, the date of the  
notice calling the meeting, and April 19, 1960, the date of the meeting, 
he did not (on behalf of Mountain Land Company in ~vhich he was 
interested) purchase the M a t t  O'Shields stock for $5,000 with the  
understanding "it was to be a closed transaction and there would be 
no further demands on M a t t  O'Shields . . ." Answer: "That  is the 
record tha t  speaks for itself." 
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O'Shields and Jones were comanagers. Both were covered by  a 
fai thful  performance bond. The conduct of both was to be investi- 
gated in the stocliholders meeting. The defendant purchased the 
O'Shields stock for one-third of i ts  par  value between the call and 
the meeting and O'Shields was relea~sed from further responsibility. 
On the  day  of the  stockholders meeting the defendant wrote the plain- 
tiff t h a t  he, t he  defendant, had conferred with the manager and ad- 
justor of the  surety company, who, in turn,  would confer with plain- 
tiff and his attorney "regarding a settlement of the bond held by 
Ballenger's, Inc. ,  guaranteeing your honesty and integrity." This evi- 
dence which appears to  have been excluded may  or may  not be 
sufficient to  permit the inference the  pre~sident of Ballenger's, Inc., 
meant t o  charge O'Shields and plaintiff with dishonesty and a breach 
of their bond in order t o  influence them to sell their Ballenger's stock 
(not  to the  Ballenger corporation - but to another company in which 
the  defendant was  interested) for one-third of i ts  par  value. 

I n  view of the tie-in between @'Shields and the plaintiff, the  lat ter  
was entitled to place before the  jury the  defendant's admission t h a t  
he arranged the purchase of the O'Shields stock and released O'Shields 
from further responsibility t o  Ballenger's. The rule governing the ad- 
missibility of such evidence Jvas statcd by Stacy, C.J., in Farmers 
Federatzon zl. d I o ~ r i s ,  223 S.C.  467, 27 S.E. 2d 80: " 'It a nort re- 
quired tha t  tlie evidence bear directly on the question in issue, and i t  
is cornpctcnt and relevant if i t  is one of the  circumstances surround- 
ing the  parties, and necessary t o  be known to  properly understand 
their conduct or inotives, or to  n-eigh tlie reasonableness of their con- 
tentalons.' " Citing Rank 71. Stack,  179 N.C. 514, 103 S.E. 6. 

"An extrajudicial ac t  or declaration rnny be admitted into evidence 
where i t  tends to explain or show the  character, motive, purpose or 
intent of the act  or transaction in dispute." People v. Frangadakis, 
7 Cal. Rpts.  776. 

The  defendant's adnliesions n-it11 respect to the O'Shields t~ansac t ion  
may or niay not aid the jury in deter~nining whether in making the 
cliarge of dishonesty a t  the  stocliholders meeting, the  defendant acted 
In good faltll. The questlon is one of fact to be determined by the jury 
and not one of law to be decided by thc court. 

The president of a business corporation is charged with the duty  o~f 
safeguarding thc legitimate business interests of his company. Of 
course. i t  is his duty  to make inquiry and to bring to the  attention 
of the stockholders any evidmce of dishonesty on the par t  of any  
employee, past  or present - not excluding stockholders. A call of a 
stockholders meeting to  present evidence of dishonesty places the  
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president in a position of qualified privilege, both in calling the meet- 
ing and in presenting the evidence. His position and the occasion were 
sufficient to protect him from liability if his charges were made in 
good faith. Hartsfield v. Hines, 200 N.C. 356, 157 S.E. 16. 

If a publication is libelous or actionable per se the author may 
escape civd liability by pleading and showing privilege, either absolute 
or qualified. Ponder v. Cobb, 257 N.C. 281, 126 S.E. 2d 67. I n  order 
to defeat the defense of qualified privilege, the plaintiff may plead and 
prove malice, or that  the publication was prompted by some improper 
or ulterior motive and not made in good faith. Harrison v. Garrett, 
132 S . C .  172, 43 S.E. 594; Gattis v. Kzlgo, 140 N.C. 106, 52 S.E. 249; 
Riley v. Stone, 174 N.C. 588, 94 S.E. 434; Yancey v. Gillespie, 242 
hT.C. 227, 87 S.E. 2d 210; Chambers u. Leiser, 43 Wash. 285, 86 P. 627. 

The evidence adm~tted,  together with that vhich was offered and 
improperly excluded, raised issues of fact which the court was not 
permitted to decide as a matter of law. Decision must be made in the 
manner provided for the settlement of disputed issues of fact - by 
submission to the jury. 

The judgment of involuntary nonsuit entered in the court below is 
Reversed. 

CLEARJIAS I. FRISBEE v. FLOYD HARVEY WEST. 

(Filed 9 October 1963.) 

1. Courts § 20- 

In  an action instituted in this State to recover for injuries resulting 
from an automobile accident occurring in the State of Washington, the 
substantive rights and liabilities of the parties a re  to be determined in 
accordance with the law of Washington while procedural matters are  to 
be determined in accordance with the law of this State. 

2. Automobiles 47- 

In  those jurisdictions having a host-guest statute limiting the liability 
of the driver of a n  autonlobile for injuries to a gnest passenger, the 
burden is upon plaintiff passenger to allege and prove facts sufficient 
to show that  the actual relationship existing b e t ~ ~ e e n  plaintiff and cle- 
fendant a t  the time of the collision was not that of guest and host within 
the meaning of the statute. 

3. Same- Evidence held insufficient to show t h a t  plaintiff was other 
t h a n  a gratuitous guest a t  t h e  t ime of t h e  accident i n  suit. 

Evidence tending to show that plaintiff passenger and defendant drirer 
m-ere engaged in a joint adventure in a trip from a municipality in this 
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Sta te  to a municipality in the State of N7ashington in search of employ- 
ment, but with allegations and evidence tending to show tha t  the accident 
occurred the day after they reached their destination in Vashington and 
while on a trip to another municipality to sign up for  unemployment 
compensation, without allegation or evidence that that trip was punsuant 
to any agreement for  payment, held insufficient to show that  plaintiff was 
not a guest within the purview of the Washington host-guest statute, and 
nonsuit was proper in the absence of evidence that the accident resulted 
from the intentional act  of defendant or gross negligence on his part. 

APPEAL by plaintiff from Patton, J., April (Special) Session 1963 
of HATWOOD. 

Plaintiff and defendant are citizens and residents of Haywood 
County, Xorth Carolina. On February 23, 1961, and prior thereto, 
defendant Jvas the owner of a (particularly described) 1956 Chevroleit. 

Plaintiff, in paragraph 4 of the complaint, alleged: ( 'That on or 
about the 17 day of Febmary, 1961, 1)laintiff and defendant planned 
a joint trip together to Cedro Woolcy (sic), Washington, for the 
purpose of securing einployinent; tha t  plaintiff and defendant had 
been laid off from their jobs a t  Dayco Southern Plant, Hazelwood, 
North Carolina; thak defendant agreed to drive the  above described 
automolbile on the trzp providing the plaintiff ~ o u l d  bear the tm'p ex- 
penses; tha t  in accordance with said agreement before leaving on the 
tl-ip, plaintiff installed five new tires on the above vehicle owned by 
the defendant and involved in the following described collision; that  
plaintiff gave the defendant the sum of $50.00 before leaving North 
Carolina for the purchase of gas and oil to make the journey; tha t  
plaintiff further, in accordance with said agreement, paid the food 
and lodging expenses of defendant whilt: on the road between Waynes- 
ville, S o r t h  Carolina, and Cedro Wooley (sic), Washington; that  
above the cost of the tires installed on the car of the defendant in- 
volved in the following descri~bed collision, the plaintiff paid over $300 
for the expenses of the t n p  incurred by plaintiff and defendant." (Our 
italics) 

Plaintiff was injured February 23, 1961, a t  approximately 11:OO 
a.m. near Burlington, Washington, as a result of a collision of two 
automobiles within the intersection of Cook Road and Pelver Road. 
The automobilas involved were the said 1956 Clievrolet awned and 
operated by defendant and an automobile operated by one Fileineno 
R.  -4vila. Defendant's car, in which plaintiff and also plaintiff's 
brother ( a  resident of Sedro J~'oolley, Washington) were pa~ssengers, 
approached and entered said intersection while proceeding west on 
Cook Road. ,Ivila's car approached and entered said intersection while 
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proceeding north on Pelver Road. Plaintiff alleged the  collision and 
his injuries were proximately caused by the  negligence of defendant. 

Answering, defendant denied negligence, pleaded the  host-guest 
statute of the  Sta te  of Washington ( R C W  46.08.080), and pleaded 
(conditionally) the  contributory negligence of plaintiff. 

A t  the  conclusion of plaintiff's evidence, which consists solely of 
plaintiff's tes~timony, tlie court, allowing defendant's motion therefor, 
entered judgment of nonsuit. Plaintiff excepted and appealed. 

J. Charles McDarr is  and  Frank  I). Ferguson, Jr.,  for  p1ainti.f 
appellant. 
Williams, Williams R: Morris for defendant appellee. 

BOBBITT, J.  The substantive rights and liabilities of the parties 
are to be determined in accordance with the  lax^ of V'ashintgon, the 
Zex loci. Procedural matters are  to be determined in accordance ~ ~ i t h  
the  law of North Carolina, the  lex fori. A'ix 2'. English, 254 N.C. 414, 
410, 119 S.E. 2d 220, and cases cited; Knight v. Associated Transport, 
255 K.C. 462, 464, 122 S.E. 2d 64. 

-4 Washington statute (Revised Code of Washington, Section 
46.60.150) in pertinent pa r t  provides: "Every operator of a vehicle 
on approaching public highway intersections shall look out for and 
give right of way to vehicles on his right, simultaneously approaching 
a given point within the intersection, and whether his vehicle first 
reaches and enters the intersection or not." 

The evidence most favorable to plaintiff tends to show defendant 
approached, reached and entered the intersection from Avila's r ight;  
that  Cook Road, on wliicli defendant was traveling, was the  main 
highway; tha t  Avila's car (proceeding north) was 500 feet south of the 
intersection ~vlien defendant's car (proceeding west) was 500 feet ca3t 
of the intersection; tha t  the speed of each car when 300 feet from t h e  
intersection wns 3.5 niiles per hour;  that  each car continued a t  tellis 
speed up to the moment of collision; and that ,  as the cars approached 
the  intersection, each driver had an  unobstructed view of the  other's 
car. 

There was plenary evidence as to  the actionable negligence of Xvila. 
Clearly, i t  was his statutory duty  to  "give right of ~ ~ a y "  to the vehicle 
"on his right," to  n-lt, defendant's car. 

A close question is presented a s  to whether, under legal principles 
establislled by decisions of tlie Supreme Court of Kashington, plain- 
tiff's evidence was sufficient for submission to  the  jurv as to de- 
fendant's actionable negligence. In this connection, see inter a h ,  
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;Ifassengale v. Svnngren (Wash.),  232 P. 2d 317; Ros V .  Dufault  
(TJTash.), 257 P. 2d 775;  Bellantonio v. Warner (Wash.), 288 P. 2d 
459; Xobison 2,. Sirnard (Wash.) ,  360 P. 2d 133. However, for reasons 
stated below, a determination of this question is not necessary to 
decision on this appeal. 

The host-guest statute of Washington (Revised Code of Washing- 
ton, Section 46.08.080) provides: "Liability of host for injury to guest 
in motor vehicle. Ko  person transported by the owner or operator of 
n motor vehicle as an invited guest or licensee, without payment for 
sucli transportation, shall have cause of action for damages againlst 
such owner or operator for injuries, death or loss, in case of accident, 
unles.; the accident was intentional on the part of the owner or 
operator, or the result of said ownelr's or operator's gross negligence 
or intoxication, and unless the proof of the cause of action is cor- 
roborated by competent evidence or testimony independent of, or 
in addition to, the testimony of the  parties to the action: Provided, 
That  this section shall not relieve any owner or operator of a motor 
vehicle from liability while it is being demonstrated to a prospective 
purchaser." 

There x a s  no evidence the accident was intentional on the part  of 
defendant or that  i t  resulted from defendant's gross negligence or 
intoxication. Plaintiff's testimony was not corroborated by competent 
evidence or supported by independent or additional testimony. 

Admittedly, n-hen the collision occllrred, both plaintiff and his 
brother (Doyle Frisbee) n-ere passengers in the car owned and oper- 
atcd by defendant. (Xote: Plaintiff te~tified he had never driven R, 

car.) Xotlling else appearing, the relationship subsisting between 
plaintiff and defendant was that  of guest and host. It Tvas incumbent 
upon plaintiff to allege and prove facts sufficient to show that  the 
actual relationship subsisting between plaintiff and defendant when 
the collision occurred was not that  of guest and host within the 
ineaning of the statute. Moen 21. Zurich General Accident & Liability 
Ins. Co. (Kash .  1 ,  101 P.  2d 323; Fuller v. Tucker (Wash.),  103 P. 2d 
1086; Hayes v. Bromcr (Wash.),  235 P. 2d 482; iVielson v.  Harkoff 
i\T'ash.). 287 P.  2d 95. The Washington decisions appear to be in ac- 
cord with the general rule stated in Blashfield, Cyclopedia of Auto- 
n~obile Law and Practice, Permanent Edition, Volume 9C, $ 6146, as  
follows: "Autoniobile guest statutes, widely prevalent a t  the present 
time, preclude an injured guest from recovering against the host for 
ordinary negligence. and for this or other reasons, the o~ccupant of a 
motor vehicle involved in an accident may seek to prove that  he was 
not a guest, but on the contrary had some status other than tha t  con- 
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templated by the  statutes, and in this situation the burden of proof is 
upon the plaintiff." See also Blashfield, op. cit., 8 6115. 

Under Washington decisions, the host-guest statute does not apply 
(1)  if the passenger and tlie owner-operator are joint adventurers 
or ( 2 )  if the passenger pays for the transportation. 

"The essential elements of a joint adventure are, first, a contract, 
second, a common purpose, third, a community of interest, and fourth, 
an equal right to a voice, accompanied hy an equal right of control." 
Jioen v. Zum'ch General Accident & Linbzlity Ins. Co., supra. "The 
,sine qua non of tlie relation~dlip is a cont~nact, whet~her it be exprtiss 
or implied. As a legal concept, a joint adventure is not a status created 
or imposed by law, but is a relationship voluntarily assumed and 
arising wholly ex contractu. Thc eslsencc of a con~hract is that  i t  binds 
the parties who enter into it, and, when made, obligates them to  
perform it ,  and failure of any of them to perform constitutes, in law, 
a breach of contract. A mere agreement, or concord of minds, to  ac- 
company one another upon an excursion, but without an intent t~ 
enter into mutually binding obligations, is not sufficient to create the 
relationship of joint adventure." Cnrboneau v. Peterson (Wash.),  95 
P. 2d 1043, 1054. 

"It is well settled that  the factual requirements necessary to  con- 
stitute payment for transportation, and thus avoid the bar of the 
statute, are: (1) An actual or potential benefit in a material or busi- 
ness sense resulting or to result to  the owner or operator of the 
autornobiIe, and (2) that  the transportation be motivated by the ex- 
pectation of such a benefit." Woodland v. Smith (Wash.) ,  354 P. 2d 
391, and cases cited. 

Sumerous decisions relating to the host-guest statute of Tliasllington 
are cited and discuwed in articles by John \V. Richards, Professor of 
Law, University of Kashington, published in 15 Washington Law 
Review 87 e t  seq., and in 24 Washington Law Review 101 et seq. 

Plaintiff alleged he and defendant, while in Haywood County, en- 
tered into an agreement ~ i t h  reference to the trip from M7aynewille 
to Sedro Woolley, and plaintiff's evidence tends to wpport  this allega- 
tion. This statement in plaintiff's brief is in accord with his allegation 
and evidence: "As per the agreement between plaintiff Frisbee and 
defendanit \Yed for the trip from Waynesville, SoI-th Carolina, to 
Sedro Wooley ( s i c ) ,  Washington, Mr. Frisbee paid the expenses of 
gas and oil for the auton~obile, and lodging and food for both, in the 
amount of something over three hundred ($300) dollars." Unquestion- 
ably, if the accident had occurred in the course of the trip from 
Waynesville to  Sedro Woolley, the facts alleged by plaintiff and sup- 
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ported by evidence would be sufficient to avoid the bar of the statute. 
Plaintiff and defendant reached Sedro Woolley on VTednesday, 

February 22, 1961. Plaintiff testified: "Our trip ended in Sedro 
Kooley (sic) around 4 o'clock in the afternoon, the best I can say." 
Again: "We stayed a.t nmy brother's the whole time we were there." 
The collision occurred the following morning, February 23, 1961, some 
ten or fifteen minutes after leaving Sedro Woolley. Plaintiff testified 
on direct examination they (plaintiff, defendant and plaintiff's brother) 
had ,started from Sedro Roolley to 111. Vernon, and tha t  he and de- 
fendant "were going down to sign up for unemployment a t  J l t .  Ver- 
non." Plaintiff testified on cross-examination: "The truth about the 
matter, r e  were not on the road to J I t .  Vernon." 

The trip covered by the agreement bet~veen plaintiff and defendant 
ended on February 22, 1961, when they reached the home of plaintiff's 
brother in Sedro Woolley. Plaintiff does not allege facts tending to 
u.how his status on February 23, 1961, n-hen injured, was that  of joint 
adventurer or of paying passenger. Indeed, there is neither allegation 
nor evidence as to any agreement or arrangement as between plaintiff, 
defendant and plaintiff's brother or any t x o  of them after plaintiff 
and defendant reached the honle of plaintiff's brother in Sedro 
Woolley the afternoon of February 22, 1961, with reference t o  the 
operation by defendant of his said Chevrolet car. Apart from the 
deficiency in allegations, the mere fact, if i t  be a fact, that  plaintiff 
and defendant on February 23, 1961, when the collision occurred, were 
on their way directly or indirectly to X l t .  Vernon to sign up for 
"unemployment," is insufficient to support a finding that  plaintiff was 
a joint adventurer or a paying passenger. 

Plaintiff having failed to allege and prove facts sufficient to avoid 
the bar of the statute, the judgment of involuntary nonsuit is affirmed 
on tha t  ground. 

Affirmed. 

STATE HIGHWAY COMMISSION v. 
CLINCHFIELD RAILROAD COJIPAST.  

(Filed 9 October 1963.) 

Highways § + 
G.S. 136-20 relates only to the construction of underpasses, overpasses, 

or the installation and maintenance of gates, alarm signals or other 
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safety derises a t  railroad grade crossings, and a proceeding under the 
statute to require defendant railroad company to widen solely a t  its own 
Pspense its crossing sequent to the widening of the intersecting high- 
n a y .  should be dismissed. 

APPEAL by defendant from Patton,  J ,  April 1963 Ses~sion of 
RUTHERFORD. 

The State Highway Commission (Commission) initiated this pro- 
ceeding in the manner stated below to compel Clinchfield Railroad 
Company (Clinchfield) to widen a t  its own expense the  grade crossing 
in Rutherford County ~vhere  Clinchfield's track and Secondary Road 
2105 intersect. 

The record consists of (1) the  minutes of meetings of the Commis- 
sion held December 7, 1961, February 1, 1962, March 15, 1962, and 
April 13, 1962; (2)  a n  order dated April 26, 1962 issued to  ClinchfieId 
by the Commission's Chairman as directed by a resolution or  ordi- 
nance adopted by the Commission on April 13, 1962; ( 3 )  Clinchfield's 
exceptions and notice of appeal to  the superior court; (4) Judge 
Patton's  judgment; and (5 )  Clinchfield's exceptions, appeal entries 
and assignments of error. 

The Commission, purporting to ac t  under authority of G.S. 136-20 
and in accordance with the procedure prescribed therein, initiated this 
proceeding by a resolution adopted a t  its December 7, 1961, meeting. 
This resolution recited, inter aha ,  t h a t  Secondary Road 2105 had been 
widened in 1959 from a pavement width of 16 feet t o  1 8  feet;  and t h a t  
the  said crossing, in the opinion of the Commission's Chairman, was 
dangerous to the  traveling public and unreasonably interfered with 
and impeded traffic on said road. I n  said resolution, the Comnlission 
concurred in wid opinion of i ts  Chair~l~lan and orldered Clinc~hfield to 
appear before i t  to show cause, if any,  ~ v h y  i t  should not be required 
"to alter such crossing in such way as  to remove such dangerous con- 
dition and to make such changes and improvements hhereat as tvill 
safeguard and secure the safety and convenience of the travelmg 
public thereafter." 

The minutes of the February 1 ,  1962, meeting show the  Commission, 
a t  the request of Clinchfield's counsel, granted Clinchfield pern~ission 
to  appear at the next meeting of the  Coininis~sion in lieu of the date 
"set forth in the order." 

The minutes of the  March 15, 1962, meeting show counsel for 
Clinchfield, appearing before the  Commission, contended: T h e  cross- 
ing was an  existing crossing, not a new crossing. The  Commission 
intended to t ake  additional right of way for said widening without 
payment of any form of compensation to Clinchfield. The only benefits 
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from said widening mould accrue to vehicular traffic. Clinchfield would 
derive no benefit therefrom. The maintenance of the crossing, plus the 
giving of the right of way for tlie improvements, was sufficient to dis- 
charge Clinchfield's obligation. After said statement of Clinchfield's 
contentions, the Commission adopted a motion that "action on the 
matter be deferred," and that  tlie matter be "considered for a month 
and taken up again a t  the next meeting of the Commission." 

The minutes of the April 13, 1962, meeting show the Commission 
then "RESOLVED .4XD ORDAISED" tha t  Clinchfield construct 
the proper and adequate crossing a t  its own expense and bear the cost 
of future maintenance thereof; that  tlie crossing be constructed by 
Clinchfield in accordance with the pattern, design and specifications 
approved by the Commission; that  the crossing constructed by Clinch- 
field "extend a distance of 5 feet eacli side of tlie paved or traveled 
portion of said roads and . . , be betn-een the tracks and between 
the end~s of tlie ties"; and tha t  Clinchfield proceed with the construc- 
tion of said crossing within 30 days after receipt of notice from the 
Commission's Chairman. The Commission's Chairman lssued an order 
dated April 26, 1962, directing Clinchfield to proceed in compliance 
with said resolution or ordinance of the Commission. 

(Note: The Commission's resolutions and the Chairman's order 
refer also to grade crossings in NcDowell County. However, the hear- 
ing and judgment below and this appeal relate solely t'o the Ruther- 
ford County cro~ssing.) 

Clinchfield filed exceptions to said order of Spril  26, 1962, and 
appealed therefrom on the ground, m t e ~  alza, the Comnlission had no 
statutory or constitutional authority to adopt said resolution or ordi- 
nance of April 13, 1962. 

The court, based upon "an examination of the record, pleadings 
and arguments and contentions of the partie~s," entered judgment 
which, after sundry recitals, concludctl n f o l l o ~ ~ s :  

"Tliat the Court finds as a fact that tlie crossing located 200 feet 
west of RIilepost KO. I on spur tracks going into Duke Power Com- 
pany in Rut!ierford County was dangerous to the publlc safety and 
unreasonably interfered n-lth traffic on said liigli~r-ay ; 

"Tliat tlie Order of tlie Coniinission of April 26, 1962, requiring the 
Railroad to build and con>t,ruct proper ;ind adequate cros-ing to extend 
five feet eacli ~ i d e  of the pa~.ed or traveled portion of said road and 
t o  be constructed between the tracks and between the ends of the 
ties is reasonable and necessary for the protection of tlie traveling 
public ; 
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"That the Court finds as a fact that  the work required and appor- 
tionment of the cost to the Railroad as  set forth in the Order is fair 
and reasonable to the Clinchfield Railroad Company. 

"NOW, THEREFORE, I T  IS ORDERED,  ADJUDGED A S D  
D E C R E E D :  

"That the Order of the Commission issued on -4pril 2G, 1962, is 
constitutional and was issued pursuant to the statutory authority 
vested in the State Highway Commission by Chapter 136 of the Gen- 
eral Statutes; that  said order was necessary and reasonable for the 
protection of the traveling public; tha t  the work required and ap- 
portionment of the cost to the Railroad as set out fully in the said 
Order is fair and reasonable to the Railroad Colnpany. 

"IT IS, THEREFORE,  ORDERED that the Railroad Company 
perform the work and bear the expense thereof as set out in the Order 
of the Commission, dated April 86, 1962, and tha t  said Order is 
hereby in all respects confirmed. 

"That Clinchfield Railroad Company herein pay the costs of this 
action." 

Clinchfield filed exceptions to  designated findings of fact and to 
designated legal conclusions, excepted to the judgment and appealed 
therefrom. 

Attorney General Bruton, Assistant Attorney General Lewis and 
Trial Attornay Daniel for appellee. 

A .  K. McIntyre and E. P. Danzeron for appellant. 

BORRITT, J .  While the preamble of the resolution or ordinance 
adopted April 13, 1962, recites, inter alia, that "the Commission has 
determined and finds tha t  the conditions existing a t  said grade crosa- 
ings are dangerous to the safety and convenience of the travel~ng 
public and should be eliminated," there are no findings of fact or 
recitals as to actual conditions with reference to said crossing. S o r  
does i t  appear tha t  evidence as to such conditions was offered :it any 

-ion. of said meetings of the Cornmi,,' 
The hearing in the superior court \vna on a record consisting of the 

minutes of said mectmgs of the Colnn~i-son and of the Ch,z~~-man's 
order of April 26, 1962. There wcre no "pleadings." 

Was Secondary Road 2103 in esistence when Clmchfield constructed 
its track? Was the grade crowing. prior to the widening of the pa~ved 
portion of Secondary Road 2105 from 16 feet to 18 feet, in sucll con- 
dition it unduly interrupted 01- mpeded the free and safe movement 
of traffic a t  the crossing? Did Clinchfield benefit by such widening'! 
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Why the requirement tha t  Clinchfield construct (extend) the crossing 
five feet each side of the paved or traveled portion of the road? Was 
Clinclifield the owner of the fee otr of an  easement in the land com- 
prising said grade crossing? Answers to these and other factual ques- 
tiona may be of significance in determining whether Clinchfield is 
obligated a t  its own expense to conatruct the extension ordered by 
the Cornmission's resolution or ordinance of April 13, 1962. 

We do not consider Clinchfield's contentions that  the Coinmission 
did not cornply with the procedural requirements of G.S. 136-20 or 
with constitutional requirenlent's of due process. Decision is based 
on tlie ground G.S. 136-20 has no application to the factual situation 
disclosed by the record before us. 

G.S. 136-20(a) provides, inter alitr, if a grade croesing, in the 
opinion of the Commission's Chairman, "is dangerous to the traveling 
public, or unreasonably interferes with or impedes traffic" on a State 
highway, the Commission shall notify the railroad company to appear 
(before the Cornnlission and show cause why it "shall not be required 
to alter such crossing in such way as to renlovc sach dangerous condi- 
tion and to  make such changes and improvenlents tilereat a* will safe- 
guard and secure the safety and convenience of the traveling public 
thereafter." 

G.S. 136-20(b) provides, in part, after service of notice as pre- 
scribed, "the Commission shall hear said matter and shall determine 
whether such crossing is dangerous to public safety, or unreasonably 
interferes with traffic thereon. If i t  shall determine tha t  said crossing 
is, or upon the completion of such l~igliway will be, dangerous to 
public safety and its elimination or safeguarding ig necessary for 
the propcr protection of the traffic on said State highway, the Com- 
mission shall thereupon order the construction of an adequate under- 
pass or overpass a t  said cro~seing or it may In its discretion order 
said railroad company to install and maintain gates, alarm signals or 
other approved safety devices if and wl1en in the opinion of said 
Commission upon tlie hearing as  aforesxd the public safety and con- 
venience will be secured thereby. And said order shall specify tha t  the 
cost of con~truction of such underpass or overpass or the imtallation 
of such safety device shall be allocated betveen the railroad company 
and the Con~nlission in the same ratio as the net benefits received by 
such railroad company from the project bear to the net benefits accru- 
ing to  the public using the highway, and in no case shall the net 
benefit to any railroad company or conipanies be deemed to be more 
than ten per cent (1070) of the total benefits resulting from the 
project." 
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Extensive subsequent provisions of G.S. 136-20 relate directly and 
exclusively to orders, plans, work and apportionment of cost in con- 
nection with construction of underpasses or overpasses or the in- 
stallation and maintenance of gates, a l a r n ~  signals or other safety 
devices a t  such grade crossing. 

Careful consideration impels the conclusion G.S. 136-20 applies 
only to  a factual situation for which provision is made, namely, t h e  
construction of an underpass or overpass or the installation and 
maintenance of gates, alarm signals or other safety devices. 

No opinion is expressed or intimated as to ~vhether, upon facts 
established in a properly constituted action, Clinchfield is obligated 
to make the inlprovements contemplated by the Commission's resolu- 
tion or ordinance of April 13, 1962, wholly or partly a t  its own expense. 

Being of the opinion G.S. 136-20 does not apply t o  the factual 
situation disclosed by the record before us, the judgment of the court 
below is reversed, and the proceeding is remanded with instructions 
tha t  the court below enter judgment dismissing the purported proceed- 
ing (to the extent it relates to said Rutherford County crossing) with- 
out prejudice to  the Commission's right to take such further action as 
it may deem appropriate. 

Reversed and remanded. 

HAZI:L B. BRESKWORTH a s ~  1Iusna-w THEODORE A. ERESIiWORTH 
V. LILA K. LANIER, ~ T r ~ o W ' :  RUBY K. BRIXSOK AXD HUSBAND, JIIS- 
SIE F. BRINSOS; MINA B. KENNEDY, WIDOW; JOHNNYE K. HUN- 
TER ASD I X ~ S B A R D ,  PAUL HUNTER; JAJIES RAYBURN KEKNEDY 
a m  WIFE. DOROTHY B. KENR'EDY; PATSY RUTH K. QUINN A N D  

F ~ C ~ B A S D ,  CLIFTON QCINS; BOBBY LOWELL ICENNEDY ASD WIFE, 

SAO311 C. KENNEDY; SALLY JOE K. HOUSTOX A S D  HUSBASD, 
LAUREN HOUSTON; WILLIAX E. CRAFT, GUARDIAN AD LITEM I-OR 

GORDON BENNETT KER'SEDP, JR.. A R D  WIFE. XIARIE ELMORE 
KENSEDT, ASD GEORGE EDWARD ICESNEDT, NINORS. 

(Filed 9 October 1063.) 

1. Partition 5 9- 
The sale pursuant to the decree does not terminate a partition pro- 

ceeding since the proceeding renlains pending until the proceeds of the 
sale hare been distributed, and therefore a luatian in the cause and not 
an independent action for a dec!aratory judgment is the proper procedure 
to present conflicting claitus as to the I7roper distribution of the fund,  
but, the parties being the same, the independent action may be treated 
as  a motion in the cause. 
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8. Appeal and Error § 38- 
A question raised by assignments of error but not discussed in the 

brief is deemed abandoned. 

3. Dower § 3- 

The widow of an heir is not entitled to dower in the heir's share of 
the proceeds of sale for partition of the dower estate of the heir's mother. 

4. Dower § 8; Partition 5 9- 

Under the 1943 amendment to G.S. 8-47 the interest rate of 6 per cent 
lnust be used in computing the present cash ~ a l u e  of the  widow's dower 
in the distribution of the proceeds of sale of the dower estate for parti- 
tion between the widow and the heirs a t  law. 

APPEAL by defendants from Hubbard ,  J., in Chambers in DUPLIN 
on IS July 1963. 

The parties seek by this action a judgment fixing the manner in 
which a fund, now in the hands of the) clerk of the Superior Court of 
Duplin County, shall be disbursed. 

Hobart A. Iiennedy died intestate on 15 December 19.50. He  left 
as his heirs and distributees his widow, plaintiff Hazel (hereafter 
plaintiff), who has since married Theodore A. Brenliworth, a sister 
Lila I i .  Lanier, a sister Ruby I<. Brinson, wife of J .  F. Brinson, the 
three children of his deceased brother Gordon B. Kennedy, viz. Sally 
J o  Houston, wife of Lauren Houston. Gordon Bennett Kennedy, Jr . ,  
husband of Marie E. Kennedy, George E. Kennedy; and a brother, 
J .  G. Kennedy, who died 2 July 19,58, leaving a  idow ow, N i n a  B. 
Kennedy, and four children, viz. Johnnye K. Hunter, wife of Paul 
Hunter, James Rayburn Kennedy, hugband of Dorothy B.  Kennedy, 
Patsy Ruth I<. Quinn, wife of Clifton Quinn, and Bobby Love11 
Kennedy, husband of Naomi C. Kennedy. 

I n  1951 the heirs of Hobart A. Kennedy filed a petition in the 
Superior Court of Duplin County to have plaintiff's dower allotted. 
On 9 January 1933 the commissioners appointed to  lay off the widow's 
dower filed their report containing a specific doscription of the land. 
allotted the widow as dower. This report was confirmed 19 January 
1953. 

In  November 1962 plaintiffs in the present action, with the joinder 
of some of present defendants, instituted a speoial proceeding in 
Duplin County against the remaining present defendants seeking a 
sale far partition of the lands allotted plaintiff as her do-er. A sale 
was directed and made by commissioners appointed by the court. 
The sale was confirmed. On 26 February 1963 the coinmissioners de- 
livered deeds to the purchasers and collected the purchase price, 
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$35,500. This sun1 was paid to the clerk of the Superior Court pend- 
ing a determination of the proper manner of distribution. 

Plaintiff, in her complaint, alleges she is entitled t o  the present 
cash value of an  annuity computed a t  6% for her life expectancy; 
tha t  Mina Kennedy, widow of J. G. Kennedy, is not entitled to par- 
ticipate in  the distributon of the fund. 

Defendants, other than the guardian ad litem, filed a joint answer. 
They conceded plaintiff was entitled to the present cash value of an 
annuity for her life expectancy but asserted i t  should be computed 
a t  41/2% rather than a t  6% as claimed by plaintiff; they also asserted 
Mina Kennedy, ~vidow of J. G. Kennedy, was entitled to claim dower 
in one-fourth of the fund. 

The parties stipulated plaintiff's age and agreed that  her life 
expectancy should be ascertained by the use of the table appearing in 
G.S. 8-46. 

Judge Hubbard concluded as a matter of law on tlie facts stipulated 
and admitted in the pleadings that  Nina  Kennedy was not entitled to 
dower, that  plaintiff was entitled to have the present cash value of 
her annuity computed on the basis of 6%. Defendants excepted to the 
judgment and appealed. 

Henrl j  15. S t e v e n s ,  I I I ,  for plaintiff appellees.  
Russel l  J .  Lnn ier  for de fendan t  appel lants .  

Romras ,  J. The special proceeding begun in 1963 for a sale for 
partition and dijtribution of the proceeds among the parties in tlie 
proportions to which they were entitled did not terminate by the sale 
and the c~llect~ion of the proceeds. The proper procedure to secure a 
distribution of the fund n.as hy motion in the cause, not by an 
independent action for a dec1ar:itory judgment; but since the action 
was begun in the Superior Court of Duplin County where the pro- 
ceeding to sell was mstituted and then pending, and the p3rtics to 
tillis action are the identical parties to that  proceeding, though not 
arranged in the order in which they appeared in the special proceed- 
ing, this actlon may he and is treated as a motion in the proceeding 
to sell folr partition. 171 re TPdl o f  C o x .  254 K.C. 90. 118 S.E. 2d 1 7 ;  
Mitche l l  v. D o w n s ,  252 N.C. 430, 113 S.E. 2d 892; B e c k  v. V o n c a n -  
n o n ,  237 K.C. 707, 73 S.E. 2d 895 ; Smmons v .  S i m m o n s ,  228 S . C .  233, 
45 S.E. 2d 124; Craddock  v. B r i n k l e y ,  177 N.C. 125, 98 S.E. 280. 

Defendants, including N i n a  B. Kennedy, vidow of J .  G. Kennedy, 
filed a brief presenting this single question: What  rate of interest 
shall be used in coniputing the value of plaintiff's interest in the fund 
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derived from the sale? The single quest,ion propounded for decision 
is an abandoninent of any question relating to the right of Mina 
Kennedy, asserted in the a n m e r  and clenied by tlie judgment, to par- 
ticipate in tile distr~bution of the fund. Johnson 21 .  Bass, 256 S.C.  
716, 125 S.E. 2d 19;  Lzttle v. Brake Co., 235 N.C. 431, 121 S.E. 2d 
889; Cotton MiLLs v. Local, 231 X.C. 413, 111 S.E. 2d 329. This aban- 
donment of the asserted riglit is a proper recognition of established 
lam. 1,~. re TT72lZ of Smith, 2-49 X.C. 563, 107 S.E. 2d 89; Jones v. 
TVhichad, 1G3 S.C. 242, 79 S.E. 503; Thomas v. Bunch. 158 N.C. 
175, 73 S.E. 999; Redding 2). Vogt, 140 S .C .  362; Houston v. Smith, 
88 N.C. 312. 

The pertment part  of the statute, G.S. 8-47, prescribing the niethod 
of con~puting the prescnt cash value of annuities reads as follows: 
"When a person is entitled to the use of a sum of money for hfe, or 
for a given time, the interest thereon for one year, computed a t  four 
and one-half per cent, may be considered as an annunity and the 
present cash value be ascertained as  herein provided: Provided, the 
interest rate in computing the present cash value of dower shall be six 
per cent." This mas tlie statute law of this state on 15 December 1930 
when plaintiff became a widow, in 1953 when her dower was allotted, 
in 1962 when conin~issioners were authorized to  sell the lands allotted 
to her as dover, and in 1963 when the sale was consummated. 

The statute prescribing tlie manner of con~puting the value of an- 
nuities originated with c. 347, P.L. 1903. Tha t  statute did not fix the 
rate of interest. I t  merely said: "The interest thereon for one year may 
be considered as an annunity." The statute, enacted in 1903, was in 
effect u n t ~ l  1927, Rev. 1627 and C.S. 1791, mlien the Legislature, by 
c. 215, P.L. 1927, amended the statute, fixing the rate of interest a t  
4?4%. Tha t  act made no distinction between life estates created by 
grant or testament and the special life estate given a wonm.n by law 
wlicn s11c and a lnnn become husband and vife. 

I n  1943 the Legislature, engaged in rev~en-ing the proposed codifica- 
tion of our statutory Ian., noted the scc~ning conflict between G.S. 
8-47, fising 4%70 as the rate of intere5t to be used in computing an 
annuity, and G.S. 28-91, fixing 6% as the proper rs te  wlien the hus- 
band's land was sold to pay debts, and G.S. 46-15, which likewise 
fixed G %  ns the proper rate for use in partition proceedings. To cor- 
rect the inconsjstency i t  enacted c. 543, wl~ich added the proviso a t  
the end of G.S. 8-47. 

By the specific language of the proviso plaintiff is entitled to have 
her annunity computed a t  6% when her dower is sold. 
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Defendants argue the proviso added in 1943 does not apply be- 
cause plaintiff's dower terminated when n specific area  as allottcd 
t o  her for Ife. Tlie argument L fallacious. Delver is a n  estate for life 
in one-third of the lands of ~vhich the husband is seized and possesed 
in fee. G.S. 30-5. 

The right to dower is i~iclioate or contingent until the husband's 
death.  Blozcer Co. v. J l a c K e n z ' ~ ,  197 X.C. 133, 147 S.E. 829. The  
right to h a r e  hcr estale set apa r t  to 11er is consuniinate or vezted upon 
the  dcath of the husband. Trz~st Co, v. White, 213 K.C. 565, 2 S.E. 2d 
568. I t  is still a chose in action. Dower may  be awgnerl  by agreement 
with the heirs, G.S. 30-11, or allotted by court, G.>. 30-13. TYhen al- 
lotted, i t  ceases to be a mere chose in action and bcconics an  e-tate, 
her don-er. T7annoy v.  Green, 206 S.C. 77, 173 S.E. 277; Jfalone V .  

Conn, 23 S.ST7. 677; dfcAYeer v. JfcAVeer, 32 S.E. 681. 
I n  Snzlth v. S m t h ,  223 N.C. 433, relied on by defendants to  sup- 

port  their contention tha t  the annuity shouId be computed a t  4 3 %  
there had been allotted lo  tile widow as her don-er a pa r t  of n hotel 
and furniturc incident to use thereof. The hotel and the furniture 
were subject t o  a moltgage given to pay debts of her husband's estate. 
The property v a s  insured against daniage by fire. The  policy con- 
tained a provision making the  loss payable to  the mortgagee a s  its 
interest might appear. The  hotel and furniture were burned 21 
December 1942. The fire insurance company recogn~zctl it, li2bility 
and settled the loss on 1 2  February 1943. One of the questions decided 
by this Court  on the appeal was the proper ra te  of interest t o  use in 
conlputing the ~ a l u e  of the widov's  estate. Kinborne,  J. (later C.J ) ,  
writing for the Court, held the widow n-aa not entitled to  have the  
cash value of her dovier computed on a n  annunity determined by 
using 6%. H e  quoted the statute without the proviso added by the 
1943 Legislature a s  determinative of the  rights of the parties. 

3lanifestly the  conclusion there reached n.ns correct because the  
p r o ~ i s o  added by c. 543, S.L. 1943, was  not applicable to causes 
arislng prior to the date of its iatification, G Slarch 1043. It was not 
suggested tha t  the  statute could have a retroactive effect. 

W e  find no error in the  judgment. The  costs of the  appeal will be 
paid from the  fund? in the hands of the  clerk of the  Superior Court 
in conformity with the stipulation of t h e  parties. 

No  error. 
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R o s r ~ s o s  u. CASCALTY Co. 

HENRY BRADLEY ROBINSON r. 
U S I T E D  STATEUS CASUALTY COMPANY. 

(Pi led  9 October 196%) 

1. Automobiles § 2; J u d g m e n t s  18- 
The  suspension o r  revocation of a n  automobile driver's license by the  

Department of Motor Vehicles i s  a quxsi-judicial ac t  and  cannot  be  col- 
laterally attacked. 

2. Same; Perjury 5 O- 
The  driver of a n  automobile may not sue his insurer fo r  damages re- 

snlt iug from the  rerocation of h is  driver's liccnsc alleseclly resnlt ing f rom 
the  fa lse  representation of his insurer t h a t  the  driver did no t  h a r e  
insurnnce in force a t  t he  t ime he  w:is involved in a n  accident. G.S. 
20-lGG.l(b), G.S. 20-279.4, G.S. 20-270.3, since such action amounts  to a 
collateral a(tac1i upon the  order of t he  Coinuiisioner snslrei~ding the  
license a n d  is based on subornation of perjury. 

APPEAL by plaintiff from Latham, S.J., April 6 ,  1963 Special Civil 
"A" Session of PIIECKLENRURG. 

Defendant dcmurred to  the amended complaint folr failure to state 
a cause olf action. The demurrer was sustained. Plaintiff appealed. 

J. Grover Lee, Jr., and Thomas H. Lce for plaintiff appellant. 
Carpenter, W e b b  &. Golding b y  TYiLlianz B. W e b b  for defendant 

appellee. 

RODMAN, J. The allegation~s of the amended complaint, liberally 
interpreted, may be summarized thus: (1  1 Plaintiff, on 6 M a y  1959, 
purchased from defendant an  automoMe liability insurance policy 
providing protection in the sum of $20.000 for injury to or death of 
one person, $40,000 for injuries or dcaths resulting from a single 
accident, and $3,000 property damage resulting from the negligent 
use of his 1953 b l e l w r y  automobile. The policy w:is sufficient to com- 
ply with the requirements of the ?\lotor Vehicle Safety and Financial 
Responsibility ;Ict of 1933. (2) On 15 M a y  1930 plaintiff, while 
opernting h s  1Iercury nutomobile "~va;: involved in a motor vehicle 
c~ollision a t  the intersection of Colonial and Crescent Avenues in the 
City of Charlotte. . . ." (There is no spccific allegation that  personal 
~ n j u r y  or death or property damage in e w e s  of $100 resulted from 
the collision.) The policy of insurance issued hy defendant was in full 
force and cffect wlicn the collision occurred. (3)  "That shortly after 
said collision, the defendant insurance company fraudulently, ma- 
liciously, n-rongfully, wantonly and willfully cauced and procured the 
wrongful revocation of the plaintiff's Driver's Llcense through the 
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North Carolina Department of Motor Vehicles by fraudulently repre- 
senting t o  said department t h a t  i t ,  The United States Casualty Com- 
pany, did not insure the plaintiff against autoniobile liability a t  tlie 
time of the aforesaid accident. 

"That the plaintiff is informed and believes and so alleges tha t  on 
or about June 16, 1959, the  defcndant insurance company with full 
knowledge tha t  i t  was on the  risk for the plaintiff's accident on M a y  
13, 1959 and on repeated dates prior to July  16 ,  1959 did through i ts  
agents and eniployees acting within the scope of their agency and 
authority dld fraudulently n~isrepresent to the Department of hlotor 
T-ehicles of tlie State of North Carolina tha t  the plantiff did not have 
any automobile llabillty insurance In force with the defendant insur- 
ance company on M a y  13, 19*59 and in making such representations 
to the  plaintiff and the  Departiiient of J lo to r  1-eliicle.~ acting for thc 
citizenry of Kortli Carolina the  dcfendant insurance company knen  
t h a t  such representations were false, untrue and deceitful and tha t  
in so domg  nth full knowledge of the con>equences tlie dcfendant 
insurance company did fraudently, ni~liciously and deceitfully 
intend to deceive the  plaintiff and the  people of North Carolina by 
denying the existence of the plaintiff's automobile liability insurance 
coverage which had been in full force and effect since M a y  6, 1939 
and was in full force and effect on M a y  15, 1939 as the  defendant 
well knen.; t!lat the Department of Rlotor Vehicles acting for the 
plaint<iff as a citizen of Sort11 Carolina did rely upon the false repre- 
sentations of the  defendant insurance company; and that  as the result 
of such re l~ance  on said frnudident and deceitful representations 
willfully, wantonly and lilaliciously made by the defendant insurance 
company as  herein alleged the  plaintiff did sustain the lol~s, injury 
and damage as alleged in paragraph twelve (12) of this  Complaint." 
(4) "That a s  the cllrect and proximate result of the malicious: fraudu- 
lent and wrongful acts of the defendant insurance company, as al- 
leged aforesaid, the plaintiff has h e n  deprived of his driving pnvl-  
l e g s  since July  16, 1959, and the plaln~iff has thereby been dainaged 
In the sum of Eight Hundred Fifty and no, 100 Dollars ($850.00) 
which money has been actually expended by him for transportation 
necessary to and from his n-ork tiurinp nll of the time since tile 
wrongful revocstion of his Driver's Lirenee caused by the fraudulent 
acts of the  defendant insurance conipmp in having smd license re- 
voked." 

I n  disposing of the  appeal n.e treat  the complaint a. alleging per- 
sonal injury, death, or property damage in excess of $100 resulting 
from the collision. 
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I t o n r s s o s  v. C A ~ C A L T Y  Co. 

G.S. 20-ltiG.l(b) mposes  tlie duty  on the operator of a motor 
veii~clc to  notify the Del1artmct1.c of a colllblon 111 wliic11 he is in- 
volved which results 111 personal injuiies, death, or property damage 
111 exw>s of $100. The  operator is required by  G.S. 20-279.4 to inform 
the  Departnient nlicn lic notifies ~t of the accident n-hether he car- 
ned  liability insurancc or n-2,s exempt from the s t a t l~ to ry  provlslon. 

G 8. 20-2793 nlalies i t  the duty  of the Comnlissioner of Motor 
T-ciiicles to  suspend the  dnvcr ' s  l~cenze if tlie owner-operator fails 
t o  d~wlinrge  111s I ~ n b i l ~ t y  for tile d~;u:igc re=ulting f ~ o m  tlic coll~sion. 
Thc 1 1 c e n ~  cannot be puspendec! i f  the on.ncr ( 'had 111 effect a t  the 
time of sucil nccldent an  automobile I ~ a b ~ h t y  policy wit!i respect to 
the motor vehicle lnvoivcd 111 such accidcnt." G.S. 20-279.5(c)l .  

T!le Cornni~ssioner is c s l ~ r ~ s s l y  required to give the onner  or opera- 
tor ten day> '  iiotice of thc proposed date of su=pen>ion G.S 20- 
279.3(b) T h a t  section furthcr l~rovidrs :  "\There er roneou~ mforma- 
tion is given the  Commis~ioner n-lth respect to the matters set  forth 
~n subdlvis~ons 1, 2 or 3 of >ection (c)  of this section or w t h  respect 
to tlic ownera11:p or opc ra t~on  of the  vel~lclc, the  extent of the damage 
and injuries, or any other matters which would have affected the 
Comniiwoner 's  action had the information been prev~ously submitted, 
he shall take  appropr~a te  action a s  hereinbefore prov~ded,  within 
slxty days afttar receipt by him of correct information with respect 
to qnid 11iattcl~- " Tllis statutory proviqlon gave to plaintiff full op- 
portunity to picsent liis ewdence to the Connmissioner to establish 
the fact tha t  he did cnrry inwrance a:: required. 

The  act of the C o m m ~ ~ s i o n c r  in su>pc.ndlng plaintiff's hcense was 
quasi-judicial. I t  cannot be collaterally attacked. Renz'e~. 1 ' .  Scheidt, 
C o m ~ .  of Motor  T'ehiclcs. 231 S . C .  6'71, 111 S.E. 2d 881. 

9 0 t  only Tv:ip plaintiff crit:tled to a h m m g  before tlie C o n m ~ ~ s i o n e r  
on tlic factual question of whcthcr lie Ivas, as lie nolv alleges, insured 
hy d c f c n d ~ n t ;  but  lie n-as entitled upon an aclver~e finding by the 
Co lnn~ i s s~o~ic r  to appeal to the Superlor Court where the right to sus- 
pend would be heard d e  noz~o.  The filing of a pe t~ t ion  to ieview the  
Commissioner's order is the equivalent of x supersedeas suspending 
the  order until the ques t~on  a t  is>ue has been determined by the  
Supcricw Court  G.S. 20-270.2 033. 

I n  substance pla~ntiff claims the right to recover damages because 
of f a h e  testimony given in a quasi-ju~lic~ial proceeding, which testi- 
mony resulted in a finding and adjudication adverse to lum. H e  asserts 
this right notwithstnndmg his failure to challenge the truthfulness of 
the  testimony when he had a n  opportunity to do so. H e  does not 
allege lie has ever sought to vacate the order of the Com~liissioner 
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revoking his driver's license. Public policy forbids the maintenance of 
such a n  action. Gillikin v. Spri:zgk, 254 X.C. 240, 118 9.E. 2d 611; 
Gillikin v. Bell, 234 X.C. 244, 118 S.E. 2d 609; Brewer v. Coach C o ,  
253 K.C. 237, 116 S.E. 2d 72;; Hocker v. TYelti, 239 I11 App 392. 9 s  
said by Clark,  C. J., in Godette v. Gns ld l ,  151 K.C. 52, 65 S.E. 612: 
" [ I ]  t vould  multiply and extend litigation if the mat ter  could be re- 
examined by a new action between a par ty  t o  the action and a witness 
thercin: and,  morc than that ,  witnesset ~ ~ o u l d  be in tmidated if their 
testimony is givcn under liability of t l i c m ~ e l v e ~  b a n g  subjected to  
the  expense and annoyance of being sued by a par ty  to the  action 
to  w11orn t h e ~ r  testimony might not  be agrccahle. It ~ o u l d  give a 
great leverage to  l~ t igan t s  to intimidate viitnesses." 

The court properly sustained the  d ~ r n u r r e r  since plaintiff has not 
and cannot state a cause of action based on subornation of perjury 
resulting in the loss of his driver's license. 

Affirmed. 

JOHS EDWARD TOW r .  
I,. R. ARJISTRONG ASD WIFE, DOROTHY N. ARMSTROSG. 

(Filed 9 October 10G3.) 

1. Deeds 5 21- 
Where plaintiff's allegations of the breach of a covenant of seizin is 

denied in the answer, the burden rests on plaintiff to establish his cause 
of action by qhov7ing want of title in defendants, and the fact that  
defendants, after denying breach of the corenant, further allege the 
manner in which they acquired title does not alter the burden of proof. 

2. Same- 
Where, in an action for breach of covenant of seizin, the eridence tends 

to show that the deed to defendants' predecessor in title was defective 
in that  it  was a commissioner's deed in an action in which all the parties 
having an interest in the land mere not served, but the eridence further 
tends to ~110~7' that defendants' prederessor in title went into possession 
under the derd and remained in open notorious and adverse possession 
thereunder for more than seren xenrs and that defendnnls acquired their 
title, the evidence ~ 1 1 0 ~ s  title in defrndants and nonsuit was proper. 

3. Trial § 67- 
I n  a trial by the court under agreement of the parties the credibility 

of the eridence is for the court, sitting as  a jury. 

4. Adverse Possession § 7- 
Where lands of tenants in common are sold under a tax foreclosure 

in a suit in which some of the tenants are  not served, the commissioner's 
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deed to the purchaser pursuant to court order is not the act of a co-tenant, 
and therefore the contention that  a tenant purchasing from the grantee 
of the commissioner could not acquire title against the other tenants 
is untenable. 

APPEAL by plaintiff from Bone, J., February 1963 Civil Session of 
NEW HANOVEIL 

Plaintiff alleged and defendants admitted defendants in Xlay 1962 
conveyed to plaintiff a lot in South TTilmington. The deed contained 
covenants tha t  grantors "are seized in fee of the above granted and 
described premises and have good right to sell and convey the same in 
fee simple." Plaintiff seeks damages for the breach of these covenants. 

Scc. 6 of the complaint reads: "That the defendant~s' title to said 
lands and premises is defective for tha t  it is dependent upon a civil 
action brought by New Hanover Counlty and C. R. Llorse, then City- 
County Tax C'ollector v. The Dixie Land & Development Company, 
a Korth Carolina corporation, and others, for the purpose of fore- 
closing t a s  liens upon lands and preiuises of which the lot described 
therein is a part. In whicl~ proceeding those persons named as parties 
defendant wese not properly served with suniinon~s and were not 
before the Court and tha t  the deed of G. C. LIcIntire, a Commissioner 
named and designated in said proceeding, conveying land and premises 
of n.11icll the lot described in this conlplaint was a part, to the de- 
fmdants '  purported predecessor in title. TTas void and defective and 
that said defects in said proceeding con~tituted a fatal defect in the 
title of the defendants all as herein alleged." 

Defendants denied the allegations of sec. 6 of the complaint. Addi- 
tionally they alleged: The land conwyed to plaintiff was part  of a 
larger tract described in a deed dated 10 September 1954 from 0. R. 
Parkes and wife and F. E. Livingston and wife to defendants, which 
deed purportccl to convey the land there described in fee; they took 
poewssion iinniedintely upon the cuecution of the deed, and exercised 
exclusive control and dominiori thereof aciwrse to  a11 the world from 
September 1934 to N a y  1962 when t11t.y convcyed n part to plaintiff. 

The parties stipulated the lot convcyctl to 1,lwintiff was ~vitliin the 
boundaries set out in the d c d  of 10 Septcmbcr 1934 frolm Parker and 
others to defendants. T l ~ e y  also stipulated: "That the facts with 
relation to a ciwl action brought to foreclose n tax lien against the 
Dixie 1,and arid Development Company, and others, as alleged in 
paragraph G of the plaintiff's complaint are as therein alleged." 
-1 jury trial mas waived. The court found as a fact that  defendants 

entwed on the land described in the deed "2nd constructed thereon 
an office building and that  the defendants h a ~ e  from and after said 
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time b'een in po~ssession of said lands and premises and have paved 
roads int'o said lands and premises to  afford them access to  portions 
thereof and have used portmion's of said land as  a borrow pi t  and have 
stored equipment upon said lands and preniises and liave cut  fire lanes 
around the perimeter boundary of said lands, and liave occupied said 
lands in an  open, notorious and adverse fashion under knon-n and 
visible lines amnd boundaries since the da te  of said deed t,o said 
defendank and have used portions of said land for the furtherance 
of the business of the defendantls and linve been in cont.inuouls posses- 
sion thereof from and after Septe~nber  1934. . . .'' 

Based on it)s findings the court concIuded t,hat the   defendant,^ were 
a t  the time of t'lieir conveyance t,o plaintiff the owners in fee. H e  a d -  
judged tha t  plaintiff take  nothing. 

Yozc R. I-out for plnintitf appel lant .  
Carr cP. Szrails by J n m s  B. Swnils  for de fendant  appellees 

R o ~ m i i .  J. Plaintiff has tn-o assignments of error: First. The 
court erred in holding tha t  defcndant had offered evidence sufficient 
t o  eatablisli good title to the property sold plaintiff. Plaintiff takes 
the  poeition tha t  the burden of establish~ng title was on the defendants. 
S o  ~ n a t t e r  x l i a t  the Ian. m a y  liave Geen prior to  the adoption of 
the Code of C i n l  Procedure and our reg~st ra t ion  statutes (See 14 
Am Jur.  366 and cases cited in note 8)' it is n o v  settled t h a t  when 
plaintiff alleges a breach of a covenant of seizin and the a l legat~on 
is denied, the burden rests on plaintiff to  establisli his cause of actlon. 
E a m e s  7 ; .  Awnstrong,  1 4 2 S . C .  506; P h e r q /  v. TT7arehozise Co . ,  237 
S .C .  362, 7 5  S.E. 2d 124; 21 C.J.S. 1000-1001. 

Here defendants specifically denied plaintiff's allegation of a breach 
of the covenant. The  mere fact  t21at defendants did not  >top n-ith ti 

mere denial but alleged the manner in wliich they acquired title was 
not  sufficient to  shift the burden of proof from plaintiff to defendants. 

I n  this case it is ininlaterial n-here the burden of proof relsted. There 
n-as plenary evidence t o  show defendants lind physic:! possession of 
the properties described in the deed to  tllein for more than eevrn 
years. I t  was possession claimed as  a right by virtue of the  deed t o  
them. The  evidence was ample to  w a r r m t  the finding wliich the  court, 
sitting a s  a jury made. TT'liether the court should have accepted the 
evidence a s  true or rejected i t  as  unn-orthy of belief was for the judge 
sitting as  a jury:  his determination of t h a t  question is conclusive. 

Plaintiff's second assignment of error is t o  the judgment itself. H e  
contends the  judgment is erroneous because based on a misconception 
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of the law and not supported by the facts found. He  says: Defendants 
trace tlieir title to the deed made hy JIcIntire, commissioner; the 
defendants in the action in which IIcIntire was appointed and directed 
to act were cot en ant,^; some n-ere not, served; the decree authorizing 
a sale could not bmd those not parties; notlilng short of twenty years' 
adverse posses~ion is sufficient to bnr cotenants. To support his asser- 
tion lie relies on TT7illiam.s v. Robertson,  233 S . C .  478, 70 S.E. 2d 692; 
Whitehurs t  v. Hinton ,  230 N.C. 16, 51 S.E. 2d 899; Peel v .  Calais, 
224 N.C. 421, 31 S.E. 2d 440. 

Plaintiff's contention is ~ i t l i o u t  merit for these reasons: (1) We 
find nothing in the record which tends to  establish the fact tha t  
defcndants trace their title to the docd made by JIcIntire as com- 
missioner. Even if it be conceded that defendants did trace t ~ t l e  to 
the deed executed by JIcIntlre, roiniiiissioner, the facts alleged in sec. 
G of the complaint do not h h o ~  that  defendants in the action brought 
by Jlorse, tax collector, against Dixie Land and Development Co. 
and others were tenants in common. The facts there alleged and ad- 
mitted by the stipulation are that  sloine of the defendants were not 
served with process and hence not bound hy the decree. (2)  If i t  be 
conceded that defendants in the actior under which LIcIntire as  com- 
missioner sold \ \e re  In fact cotenants, i t  does not follow that those 
who trace their title to the deed executed by JIcIn,tire a s  colniniesioner 
could not ripen their color int'o good title by seven years' adverse 
posses4oa. Wliere a sale is made pursuant to court order in a partition 
proceeding and some of the cotenants are not parties, or there is an 
actual partition among those parties, the deed or the decree of pnrti- 
tion is not the act of a cotenant, but is the act of a stranger, and 
seven yeam' possession under the deed or decree confirining the par- 
t ~ t i o n  sufices to ripen title. Johnson ?:. J I c L a m b ,  247 N.C. 534, 101 
S.E. 2d 311 ; Trllst ( '0. v. Porker,  233 S.C. 326, 69 S.E. 2d 841; Perry 
v. Bassengcr, 219 S . C .  838, 13 S.E. 2d 365; dle.zander v. Cedar W o r k s ,  
177 N.C. 137, 98 S.E. 312; Lumber  C o ,  v. Cedar W o r k s ,  165 N.C. 83,  
SO S.E. 982. 

The court correctly held tha t  plaintiff was not entitled to recover. 
Of course the findmgs and conclusions nqliicli t~lie court made with 
respect to defendants' title cannot bind those ~ 1 1 0  are not parties t o  
this action. 

T o  error. 
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JIATWOOD N. SAKDERS, EXECUTOR OF CLAUDE RALPH ESTATE. 

(Filed 9 October 1963.) 

1. Executors  a n d  Adminis t ra tors  5 34c- 
There is  no presun~pt ion tha t  personal services rendered by a n  adul t  

(laughter to  her  f a the r  a r e  gmtut ions  when such services a r e  rendered 
a f t e r  t he  daughter has  married and  left  he r  father 's  house a n d  estabished 
a home of her  own. 

2. Executors  a n d  d c l ~ n i n i s t r a t o r s  § 2 4 a ;  Quasi -Contrac ts  § 1- 
As a general  rule, if one performs personal services f o r  another which 

a r e  linowingly and  roluiltarily accepted, and  nothing else appears,  t he  
law will imply a promise on the  p a r t  of the  recipient to pax the  reason- 
able r a l n e  of the  hervices rendered;  neverthelwb, tlie burden remains 
upon the  person rendering such services to sllow circumstances f rom 
which i t  may be inferred tha t  t he  s e r ~ i c e s  were rendered and  received 
wi th  the  mutual  understanding t h a t  they were to be paid for. 

3. Executors  a n d  Admin i s t r a to r s  S 24b- 
While a cause of action to recover the  rcasonable value of personal 

s e r ~ i c e s  rendered in reliance upon oral  contract  to devise does not accrue 
unti l  the  recipient of tllc services (lies without having made the  agreed 
test:rnlelitary l~ror is ion ,  the Inere fac t  tha t  ser\- iws were rendered under 
c,ircwnstal~ecs from n-hich a 1nntu:tl underatnnding t h a t  they were to be 
paid for  may be inferred does not imply a promise to pay a t  death  o r  by 
11-ill, and  in the  absence of a contract  to pay by testamentary provision 
the serrices rendered more than  thrc7e years prior to t h e  death  of the  
recipient a r e  barred by the s ta tu te  of limitations. 

Testimony tha t  the  recipient of personal services s ta ted  to witnesses 
t ha t  the person rendering the  serrices had  been good to  him and  tha t  he  
w i~n ted  her  to h a r e  t he  house in which she lived because she deserved i t ,  
and tha t  lie said in the  presence of the  person rendering the  s e n i c e s  and  
her husband tha t  he was  going to leave the  realty to  her  because they had 
becn so good to  him, while c o ~ u ~ e t e n t  to be considered with other facts 
and circumstnnces upon the  question of whether payment was  intended 
on tlie one hand and  espected on tlie other,  i s  insufficient to establish a 
definite contract  to  pay for  the  services by testamentary disposition. 

5. Execu to r s  a n d  Admin i s t r a to r s  S 24d- 
The failure of proof of t he  definite value of personal services rendered 

a tlecedcnt does riot jnstify nonsuit in a n  action against  t h e  es ta te  if 
the eritlence is  sufficient to establish implit3d assumpsit, since in such 
instance nominal damages a r e  recorerable a t  least, notwithstanding t h a t  
1)laintiE must p ro re  the  r a l u e  of the  serrices rendered in order to  be 
entitled to recover more. 

APPEAL by plaintiff from Peel,  J., May Session 1963 oif PAS QUO^^^^. 
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Civil action t o  recover for personal services rendered a decedent. 
Plaintiff is tlie daughter of Claude Ralph who died testate on July  

12, 1962. 01: October 26, 1962, she instituted this action against his 
executor to recover for services which she allegedly rendered her 
father from I943 until April 1962 upon his promise to "compensate 
her therefor by devising or bequeathing property to her." 

Plaintiff's evidence tended to  show the fol1011-11ig facts:  
For  t ~ r e n t y  years prior to liis deat(1i d i e  llved next door to lier father 

in a six-room house which he mvnctl and leased to lier husband. For  
the  first ten years the rent was txen ty  dollars a month. Thereafter, a 
filling station was built on n par t  of the property and 111.. Ralpli re- 
duced the  rental to fiftecn dollars. At the time of his death this Iiouse 
had a i i~arl ict  value of between slx and eight thousand dollars. Shortly 
after his wife died in 19-15, N r .  Ralph suffered a stroke which affected 
his right side. From 1943 until about three iiiontlis prior t o  liis deatli 
plaintiff did Iier fatlicr's laundry, cared for his clothing, and fre- 
quently cooked liis meals. During 1949 and 1950 he lived in the  
house n-it,h plaintiff and lier husband. I n  1951 and 1952 lie resided in 
his lloine but  took liis m e d s  with then: for a period of about six 
months in each year. 1 I r .  Iialpli never paid plaintiff or her husband 
for any of these services. 

Plaintiff's evidence further tended to show tha t  a t  various times 
from 19-15 through 1961. N r .  Ralpli had comnlented to the  plaintiff's 
w i tnc~ses  tha t  she was better to him than any of his other children 
and he looked to  lier; t ha t  lie did not rnind asking lier to do anything 
for liiin; t ha t  she had never aslied him for a penny since she left home; 
and  thait he wanted her to have tile liouse in ~vliich she lived because 
&e deserved it.  A t  least one of the  ~vitnesses infornied plaintiff of 
these statcnit>nts a t  soiiietiine within tlie three years prior to her 
father 's  deatli. I n  1950 Mr .  Ralph said, in the  presence of plaintiff 
and her l iusbmd, tha t  lie was going to  leave lier tlie place where she 
was living because t'liey had bcen so good to him. I n  response to this 
plaintiff said: "That 's  all riglit, daddy." I n  August 1960 Mr .  Ralpli 
told plaintiff's mother-in-law t h a t  if he ever got ~ve l l  enough to  go 
up to~vn  he was  going t o  have a d l  iilade and he ~van ted  to give plain- 
tiff the  liouse because of what  she hat3 done for him. I n  his will (da te  
undisclosed) 311.. Ralph nmtle no provision n-hatever for tlie plaintiff. 
T h e  only evidence of the value of plaintiff's services was the  testimony 
of lier liusband tha t  from 1943 until her fxtllier's death in July  1962, 
the  services were worth six thousand dollars. 

Defendant's evidence tended t o  show t h a t  plaintiff did very little 
for her father and t h a t  he had paid her for what  she did. A t  the close 
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of all the evidence, defendant's motioln for judgment of nonsuit was 
allowed and plaintiff appealed. 

John  I I .  I ia l l  for p la in t i f f  appel lant .  
W o r t h  (k Horner  for de fendan t  appellee. 

SHARP J. The plaintiff in this  case is an  adult  daughter who 
married, le f t  her father's house and cnstsblished a home of her o~vn.  
Therefore, no  presumption arises tha t  any >ervices she rendered to her 
f a t h v  we! e gratuitous. 2 Strong, S. C. Index, Executorls and -%dinin- 
i~st~rators, a 24c. 11. 337. Plaintiff comes within the  gencral rule tha t  
if one p ~ ~ f o ! * m s  servicos for :mother wl~ich are knowingly and 
voluntarily accepted, nothing else appc.aring, the law iiiiplie~s a promise 
oa the pa r t  of the recipient to pay the reasonable value of the services. 
T V i n k l e ~  21. Ki l l ian ,  141 X.C. 573, 54 S.E. 540; L a n d r e t h  v. Morr i s ,  
214 X.C. 619, 200 S.E. 378; C o l e y  v .  l l a l r y n p l e ,  223 S . C .  67, 33 S.E. 
2d 477. However, services rendered gratuitously to one during his 
lifetinie may not be converted into a debt after his death. S e s b i t t  v. 
D o n o h o ,  198 N.C. 147, 130 S.E. 875. The burden always rests upon 
tlie plamtlff, even when t$l~ere is no presun~ption tha t  the services were 
gratuitous, to show circum~tnnces from JJ-hich i t  might be inferred 
t h a t  services were rendered and received with the niutual understand- 
ing that  they were to be paid for, or, as i t  is sometimes put, '(under 
circunistanccs calculated to  put  a reasonable person on notice tha t  the 
services are not gratuitous." L i n d l e y  2 ) .  Frnzzer.  231 X.C. 44, S.E. 
2d 815; T ~ c i f o d  21. TTJaterfield, 240 S . C .  582, 83 S.E. 2d 548. 

V7hether plaintiff rendered services to  her father with no expectation 
of being paid tlierefor or under a n  implied promise of compensation 
is a question of fact. Clearly she entitled to have the jury pass 
upon her claini for service~s rendered during the  three years iin- 
mediately preceding his death. H o d y e  v. P e v y ,  233 N.C. 693, 122 
S.E. 2d 677. 

Plaintiff seeks, lio~vever, t o  recover for services rendered over n 
period of seventeen years upon the  allegation tha t  decedent breached 
his agreenlcnt to compensate her in hi; n-ill. Sfezcnrt  v. TYym'ck, 228 
K.C. 129, 4.5 S I:. 2d 764. When compmsation 1s to be provided in t he  
nil1 of the recipient, tlie cause of action accrues when lie dies without 
having made the agreed testamentary provision. D o u b  v. Hnziser, 
2.56 K.C. 331, 123 3.E. 2d 821. Severtheless, a s  pointed out by 
R o d m a n ,  J., in M c C r a w  v. Llezcellyn. 236 N.C. 213, 123 S.E. 2d 573, 
the  promise which the  lam implies on tlhe par t  of the  recipient to pay 
for services knowingly and voluntarily received, is not  espanded t o  
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imply a promise to pay a t  death and by will. "If the t h e  for pay- 
ment is to be extended to the death of the recipient of tlie services, 
there must he a n  agreement to tha t  effrct." Plaintiff's evidence in this 
cnsc fails to establish such a n  agreement. 

The statenlent3 by Mr.  Ralph,  expressing his gratitude for whnt 
plaintiff had done for him and a purl)obe to  leave lior the house in 
which she resided, constituted neither ,in express promise on his par t  
to pay for such services nor were they an unqualified acknowledgment 
of indcbt'edness to  her. 1)otlson v. JfcAdams, 96 S.C. 149, 2 S.E. 453; 
Linrlley v. Frarier. s u p m .  d for f io l i ,  tliey were not a promise to  pay 
a t  death or by will. -1 mere expression of appreciation is insufficient 
to establish a contract. Such statements show Mr .  Ralph's kindly 
disposition toward his daughter, but  tliey fail to establish a prornise 
to reimburse her in his n-ill for services she might thereafter render 
him. They wcrc conipetent for the  jury to consider, along with all tlie 
other facts and circun~atnnces, upon the question whether pnyment 
was intended on the one hand and espwted on the  other. 

A contract, whether express or implied, requlres mutuality of agree- 
ment and obligation tlo be enforceable. " (F ) rus t r a t ed  expectations 
of a bounty, not  the offspring of agreement," will not change a par- 
tially barred claim into one wholly outside the three-year statute of 
limitations. JInller z l .  L a s h ,  83 S . C .  31. 

The expressions of Mr .  Ralph are parallel to those made by the  
deccdcnt with reference to the plaintiff's services in B r o w n  v. Wil l iams ,  
196 S.C. 247, 145 S.E. 333. There, although tlie expressions were never 
made to tlie plaintiff, i t  was held t h a t  the evidence was sufficient to go 
to  tlie jury oln the  question of q u a n t u m  m m i t  for the three years prior 
to  the death of the recipient but not sufficient t o  show an express con- 
t rac t  to niake testamentary provision for the plaintiff. 

According to  the  plaintiff's evidcncl?, when she learned tha t  her 
father intended to leave her the house, she had already rendered five 
of tlie total seventeen years of service for  ~ d i i c h  she now seeks corn- 
pensation. Her  only reply when he s t a k d  this intention was, "That's 
all right, daddy." This exchange b e t w e n  plaintiff and her father is 
as consistent with gratuitous service on her pa r t  as i t  is wrth a n  ex- 
pectation of payment. Yet,  i t  is some evidence to support her clailn 
t h a t  she expected to be paid for her services thereafter. 

Phintiff 's  failure to establish a n  express contract, ho~vever, will 
not  defeat her right to  prosecute her clain? for services rendered dur- 
ing the  three years preceding her father 's  death. Cline v. Cline,  258 
N.C. 293, 128 S.E. 2d 401; G r a d y  2).  Faison, 224 N.C. 567, 31 S.E. 2d 
760; Coley  2). D a l r y m p l e ,  supra. 
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Defendant's colntention tha t  the  nonsuit was justified by plaintiff's 
failure to  offer evidence as to the reasonable value of her services 
d u r ~ n g  the three years immediately prior to Mr .  Ralph's death is 
untenable True, her proof related only to the total value of the 
services allegedly rendered during the seventeen years of her cla1111. 
H o w w r ,  as stated by Robbztt. J., in Gales v. Smzth, 243 S . C .  263, 
106 P.E. 2d 164, implied assumpsit is the  basij  for any recovery on 
quantum nzemit. Upon t~he  breach of such a contract a plaintiff would 
be entitled to nominal damages a t  least. To  recover more, p l a i n t 8  
must prove the value of the services rendered. The jury is required 
to  base its verdict on evidence; i t  may  not speculate. Clzne v. Cline, 
supra. 

The evidence in this case should be submitted to the jury on the 
issue of quantum m e m i t  for the  three years prior to  the death of de- 
fendant's testate. 

The judgment of involuntary nonsuit is 
Reversed. 

DORETHA BOTKIS, ADMISISTRATRIY OF TIIE ESTATE OF LINDA LOUISE 
BT'RXETTE. DECEASED v. BEULAH BURSETTE BISSETTE AND 

JOHNSIE P. HARRIS. 

(Filed 9 October 1963.) 

The audible warning with horn or other signaling device required by 
G.S. 20-149(b) to be given by a driver before passing or attempting to 
pass a preceding vehicle must be given in reasonable time to afford the 
clrirer of the preceding vehicle opportunity to avoid injury which would 
result from a left turn or a crossing over of the center of the highway, 
ant1 n-hile the failure to observe the requirements of the statute is not 
negligence per se, it is evidence to be considered with other facts and 
circumstances upon the issue. 

2. Automobiles § 6- 
The requirement of G.S. 20-140(b) that the driver of a vehicle must 

d r i ~ e  same with clue caution and circumspection and in a manner so a s  
not to endanger or be likely to endanger persons or property, prorides an 
absolute standard of care, and the violation of the statute constitutes 
negligence per se. 

3. Automobiles § 7- 
Irrespective of statute, the operator of a motor vehicle is under duty 

to exercise that care which a reasonably prudent person mould exercise 
under similar circumstances to preTent injury to persons or property. 
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4. Suton~obi les  9 41cl- Evidence of negligence i n  attempting t o  pass  
preceding vehicle under rirculnstances without sounding horn held 
fo r  jury. 

Eridence tentling to sl~olv that defendant driver attempted to pass a 
preceding trncli in open country on two ocolsions but \\'as prevented from 
doing so by the weaving of tlle truck orcxr the center line of the highway, 
that defendant attempted to pass on a third occasion without previously 
soundmq her horu and, as  the rehicles came abreast, the preceding 
rehiclc veered to its left over the center line of the highway, and that 
defendant, nl~on n l~ l ) re l~endi~~g  the danger, then sounded her horn, was 
forced onto the sllouldrr to her left, lost control and ran off the highway 
to her left, resulting in the fatal injury to a passenger, is held sufficient 
to overrule nonsuit in an action for the wrongful death of the passenger. 

Where the eritlence tentls to show that the driver of a car was negligent 
in attenlpting to pass the preceding vehicle under the circumstances 
without gi\-ing prior ~ m r n i n g  by horn, such drirer may not rely upon 
the doctrine of sudden emergency when the driver of the preceding 
rehide reers to his left as the cars come abreast, since tlie doctrine of 
sudden eniergency may not be invoked by a person whose own negligence 
brings about vr contributes to the emergency in whole or in part. 

APPEAL by plaintiff from C o w p e r ,  J., January 1963 Civil Se~ssion 
of T ~ I L S O N .  

Civil action to  recover dan~age~s for the deetli of plaintiff's intestate 
Linda Louise Burnctte, an infant two months eleven days old, al- 
legedly caused hy tlie actionable negligence of defendant Beulah 
Buri~et~te  Bissette in tlle operation of an automobile owned by the 
defendant Johnnie P. Harris. 

At  the close of plaintiff's evidence, plaintiff took a voluntary non- 
suit as to Johnnie P. Harris. From a judgment of coinpulsory nonsuit 
entered a t  the close of plaintiff's evidence as to Beulah Burnette 
Bissette, plaintiff appeals. 

R o b e r t  -4. Farris  a n d  i l l l e n  G.  T h o m a s  b y  A l len  G.  T h o m a s  for 
plaintiff appe l lan t .  

S a r r o n ,  Hold ford  ck Hold ford  b y  Talnzadge S a r r o n  for d e f e n d a n t  
appellee. 

PARKER, J .  Plaintiff's evidence considered in the light mast favor- 
able to her (Br idges  u. G r a h a m ,  246 N.C. 371, 98 S.E. 2d 492) tends 
to show the following: 

About 5:30 p.m. on 28 June 1960 defendant Beulah Burnette Bis- 
sette wals driving a Ford automobile, owned by defendant Johnnie P. 
Harris, in a westerly direction on Highway 264 about one and one-half 
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miles west of Middlesex. Mrs.  Cleo Harris ,  wife of Jolinnie P. Harris, 
was sitting in the middle on the f ront  seat. Sitting on her right on 
the front seat  was Mrs. Marie  Burnette, who was holding in her lap 
her daughter Linda Louise Burnette, a healthy baby two months 
eleven days  old. Three boys were sitting on t'he back seat. About one 
and one-half miles west of Middlesex the  pavement on the  highway 
is about 2% feet w d e ,  ~ i t h  dirt  shoulders on each side about 10 feet 
wide. At this point the l i i g l i ~ a y  its straight and hilly. The weather was 
clear and the pavement was dry. 

.After passing through Middlesex, Beulah Burnette Bissette, driving 
a t  a speed of about 35 to 40 miles an  hour, tried two or three times to 
pass a red pickup truck traveling ahead. Mrs. Rlarie Burnette tosti- 
fied : 

"After leaving RIiddlesex, I recall seeing a red pickup truck 
ahead of us. We  followed him a mile or a mile and a half. She 
started to  pass him three times, I think, and on the third time 
n-e started t o  pass him-every h i e  we would s tar t  to pass him, 
he'd doodle out in front of us. And the third t h e  we tried t o  
pass him, he started over on our side, and Beulah, she went over 
t o  the left. She drove i t  over to the left-hand side, on the side of 
the dirt. The  car started darn the embankment on the  side of 
the road, i t  went across the embankment. -4fter i t  left the  road, 
rye started do~vii t ha t  hill and hit a tree." " " When Mrs.  Bissette 
blew her horn for the very first time, t,hep were side by side. Thc  
truck and car were side by  side. She had not blown the horn a t  
all before then. She had not ever blown the horn when die  had 
attempted to  pass on the two prior occasions." 

Mrs. Cleo Harr is  testified: 

"TYe followed tha t  truck a mile or a little over. She attempted 
to  pass tha t  truck t x o  or three times. Then she started to pass 
this t>ruck and as we got a t  him to pass hiin, the red truck was 
coining towards us acrosls the center line into the  left lane st tha t  
point. Beulah Burnette Bissette blowed her horn a s  we got beside 
the truck because I saw the wheels of the  truck. After the truck 
came over to  the left and she blew her horn;  I don' t  remember 
nothing else; I was injured in the  accident. After I saw the red 
truck coining over to the left I did not feel t he  car in which I 
was riding slow do~vn  or brake down any. I didn't feel nothing 
only when we hit the tree. When she t'ried to pass the truck two 
or three times before tha t ,  the  red truck was making little doodle3 
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in the road, oross the center line. By making a motion with my 
hand, I am indicating that  the truck was weaving across the 
road." 

When Beulah Burnette Bissette, immediately before her automobile 
left the road and hit the tree, drove to the left to pass the red pickup 
truck ahead, she was traveling down a steep hill, and there mas no 
approaching traffic. Just  as she approached the pickup truck to  pass, 
i t  came across the white line into her lane of traffic. She cut her 
automabile to the left, and it left the highway, went down an embank- 
ment, and crashed into a tree. Tracks leading from the automobile 
a t  the tree to the pavement on the highway measured about 215 feet. 

Khen  the automobile hit the  tree, its front l m s  severely danlaged. 
As a result of tilie automobile crashing into the tree, the baby Linda 
Louise Burnette sustained a fractured skull, which caused her death 
about two hours later. Mrs. Cleo Harris and Mrs. Marie Burnette 
sustained severe injuries in the wreck, requiring several months' 
hospitalization for each. 

The driver of the red pickup truck did not stop. He  has never been 
discovered or identified. 

There is nothing in tlie record to indlcete tlmt Beulah Burnette 
Bissette was driving in a business or residential district as defined 
in G.S. 20-38 ( a )  and ( w j l ,  a t  any place she attempted to  overtake 
and pass tlie pickup truck ahead; in fact the record indicates i t  was 
open country. G.S. 20-119 ( b j  states: "The driver of an  overtaking 
motor veliicle not wsthin a business or residence district, as herein 
defined, slid1 give audible warning wil,h his horn or other warning 
device before pawing or attempting to pass a vehicle proceeding in the 
same direction, but  his failure to do so .hall not constitute negligence 
or contributory negligence per se in any civil action; although tlie 
same mny be colnsidered w ~ t h  the other facts in tlie case in determin- 
ing wlietlier the driver of tlie overtaking vehicle mas guilty of negli- 
gence or contributory negligence." This 11-arning signal must be given 
to the driver of the veliicle in front in reasonable time to a v o ~ d  injury 
wllicli 11-ould probably result from a left turn or a crossing over the 
center of the liighvay to the left by the vehicle in front. Sheldon v. 
Childers. 240 N.C. 449, 82 S.E. 2d 396. Tlic object of this statutory 
provision is not only the protection of the overtaken vehicle and its 
occupants, but also the protection of tlie passing vehicle and its oc- 
cupantis. See SlcGinnis v. Robinson, 252 N.C. 574, 578, 114 S.E. 2d 
365, 368, as to the principal purpose of G.S .  20-149 ( a ) .  

G.S. 20-110 (b )  provides: "Any person who drives any vehicle 
upon a higliway ~vithout due caution and circumspection and a t  a 
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speed or in a manner so a s  to endanger or be likely to endanger any 
person or property shall be guilty of reckless driving." This section 
of the statute prescribes a standard of care, '.and the standard fixed 
by tlie Legislature is absolute." Aldridge .t'. H a s t y ,  240 S . C .  353, 360, 
82 S.E. 2d 331, 338. Consequently, a violation of this section of the 
statute constitutes negligence per se. Carszcell v. Lackey ,  233 N.C. 
387, 117 S.E. 2d 51. 

liegardless of statutes regulating the operation of automob~les, i t  
was the duty of Mrs. B~sset~te  in the operation of the automobile t o  
exerclse the care which a person of ordinary prudence would exercise 
under similar conditions to  prevent injury to the occupants of the 
autonlob~le she was driving, and to  other vehicles or persons on the 
highway. Funeral Service 7). Coach Ltnes, 248 X.C. 146, 102 S.E. 2d 
816; Iiellogg v. Thomas ,  244 N.C. 722, 94 9.E. 2d 903; Henderson 21. 
Henderson, 239 S .C .  467, 80 S.E. 2d 383. 

Plaintiff's evidence would permit a jury to find tha t  Mrs. Bissette 
tried two or three times to  overtake and pass the pickup truck travel- 
ing ahead of her, but could not do so because the truck ahead "was 
inalting little doodles in the road, crow the center line" in front of her; 
that with such knowledge of the dangerous operation of tlie truck 
ahead she again attempted to overtake and pass the truck ahead 
without giving any warning signal of her intention to do so, until her 
automobile and the truck n-ere side by side and the truck was coining 
across the center l ~ n e  into her lane of passing; that  then Mrs. Bissette 
to avoid a collision turned her automobile to the left onto the dirt 
dioulder, lost control of i t ,  and i t  ran down an embankment and crash- 
ed into a tree soii~e 21.5 feet from the paveinent on t~he highway; tha t  
such operation of the automobile by Mrs. Bissette constituted a viola- 
t ~ o n  of G.S. 20-149 ( b )  and G.S. 20-140 ( b ) ,  and also a failure t o  
exercise t'he care ~vliich a person of ordinary prudence would exercise 
under siinilar conditions and charged with a like duty to prevent 
injury to the occupants of the autonlobile she was driving, and was 
negligence on her pa r t ;  that  Mrs. Bissette in the exercise of the reason- 
able care of an ordinarily prudent person should have foreseen that  
some injury would result froni her negligent operation of the auto- 
mobile, or that  conlsequences of a generally injurious nature should 
have been expected; and that  such negligent operation of the auto- 
inobile by her actively and continuously operated to bring about 
injuries to the baby Linda Louise Burnette, and was one of the proxi- 
inate causes of her death directly resulting from her injuries. 

Defendant's contention tha t  the judgment of compulsory nonsuit 
should he sustained, because Mrs. Bissette n.as confronted with a 
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sudden emergency, and tha t  under such circumstances she acted as  a 
person of ordinary prudence, si~ililarly situated, would have acted, 
is not tenable. Plaintiff's evidence shows that  if Mrs. Bissette was 
confronted with a sudden emergency, her own negligence brought 
it about or contributed to  i t  in whole or in part, and she cannot invoke 
the sudden emergency do'ctrine in exculpation of her negligence as  
shown by plaintiff's evidence to sustain the nonsuit. R o d g e r s  v. 
T h o m p s o n ,  256 N.C. 263, 123 S.E. 2d 785. 

The judgment of compulsory nonsuit a s  to  Beulah Burnetbe Bissette 
is 

Reversed. 

ROBERT H. FREEMAX r. BIGGERS BROTHERS, INC. 

(Filed 9 October 1963.) 

Automobiles 5 54f- 
Evidence of the color and size of the, truck which struck plaintiff and 

that it  had on its doors signs reading "Biggers Brothers Wholesale Fruit 
& Produce", without evidence tending to identify the signs on the truck 
with defendant or with other truclis owned by defendant, or any evidence 
of the nature of defendant's business, i s  held insufficient to show that  
defendant, "Biggers Brothers, Inc.," was the owner of the truck. 

APPEAL by plaintiff from Lathanz .  Special  Judge ,  June 3, 1963, 
Special "B" Session of ~IECXLEXBURG.  

Plaintiff alleged he TI-as injured July 2, 1962, about 1:30 p.m., in 
Charlotte, S. C., as the result of tlie negligent operation of a truck 
on-ned by defendant and operated by defendant's driver within the 
scope of his employment. Xnsmring, defendant denied all essential 
allegntions of tlie conlplaint and conditionally pleaded plaintiff's con- 
tributory negligence in bar of his right to recover. The only evidence, 
except medical testimony as to plaintiff's injuries, was the te~stimony 
of plamt~ff.  At  the conclusion of plaintiff's evidence, tlie court, allow- 
ing defendant's motion therefor, entered judgment of nonsuit. Plaintiff 
excepted and appealed. 

L a c y  TV. B l u e  and  S t e w a r t  (e: C o h a n  for  plaint i f f  appel lant .  
Pierce, TVardlow, l i n o x  & C a u d l e  for d e f e n d a n t  appellee. 

BOBBITT, J. It was alleged and admitted tha t  ('the parking lot of 
Stamey's Drive-In Restaurant is located a t  the corner of North 
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Tryon Street and R e s t  12th Street, and tha t  there are  entrances to  
said lot on West 12th Street, and on North Tryon Street." According 
to  his allegations and testimony, plaintiff n-as on this lot walking 
toward a parked car when struck by  a truck that  entered the parking 
lot from 12th Street and,  shortly after striking plaintiff, left the 
parking lot by n a y  of the Tryon Street entrance. 

Assuming plaint~ff 's  evidence was sufficient for submission to  tlie 
jury as t o  the  alleged actionable negligence of t h e  drzver of the  truck,  
the judgment of n o n s u ~ t  niust he affirmed on the  ground plaintiff's 
evidence was insufficiont for sul-~miiqion to the jury as to the alleged 
mnersh ip  of tlie truck or a s  to  the alleged agency of the driver. 

I t  was alleged and admitted tha t  defendant is a Nolrth Carolina 
corporation with principal ofice in Charlotte, N. C. Included in para- 
graph 3 of tlie complamt is an  allegation tha t  '(the said truck was 
~cgis tercd  with t0ie Department of Motor Vehicles for the State of 
North Carolina, and tha t  the registered owner of said truck was the 
defendant, BIGGERS BROTHERS,  INCORPORATED " The allega- 
tions of paragraph 3 of the complaint arc denied by defendant The 
allegations of paragraph 8 of tlie complaint (also denied by defendant 1 

refer t o  the d r ~ v e r  of the truck as  "defendant's agent, servant and 
employee" but do not o t h e r ~ ~ i a e  purport to i d ~ n t l f y  the driver. 

There was no evidence defendant. Riggers Brothers, Incorporated, 
was "the reg~.tered owner of said truck." The only evidence as to the  
identity of the driver TTas plaintiff's tr.t,iniony tha t  the truck "xvas 
hemg drivcn lhy a colored man." Plaintlff'q testmiony desc r ip t i~ r  of 
the  truck, relied on by plaintiff a <  proof tha t  defendant was tlie 
on-ner, was as f o l l o ~ v ~ :  The truck "was painted a dark green color, 
had ,z canvas top,  and wa-; approxl~nately a one-ton or a one and 
one-half ton capacity q~ze." On the  left door of the truck. "there was 
,z 'klndn rectangle' sign rliicli I-end 'B~gger~s  Brothers IYholesale Fruit  
& Produce' " and on the r i ~ l i t  door of the truck there ~ ~ a i :  n q n  
"reading 'Biggcrs Brothers TTliole~ale Fruit  & Produce.' " 

I n  Knrght v. Assoclatrd Transport. 2.55 S . C .  462, 122 S.E. 2d 6-1, 
D c u n y .  J. i n o ~  C.J.1, wid :  ". . . we linve collie to tlie conclus io~~ t h a t  
TJ-liere con:mon carriers of freight are operating tractor-trailer unit;, 
on publlc liigl~rvnys, and such equilment bears the inqignia or namcl of 
bucli carrier, and the motor vehicle is involved in a collision or i~iflicts 
injury upon another, evidence tha t  the name of the defendant was 
palnted or in.cnbed on the motor vehicle ~ ~ h i c l i  inflicted the injury 
consltitutes prinza fcrcie evidence tha t  the defendant ~vhosc name or 
identifying insignia appears thereon was the owner of such vehicle 
and tha t  the driver thereof wals operating i t  for and on behalf of the  
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defendant." Sae also Knight v. dssociuted Transpor t ,  257 N.C. 758 ,  
127 S.E. 2d 536. 

TThether the quoted rule applies only to "common carriers of 
freight . . . operat~ng traotor-trailer units, on public highways," is 
not presented. Here, the name "Biggers Brothers Wholesale Fruit  & 
Produce" is not the name of defendalnt. S o r  is there evidence tcnditng 
to identify the signs on the particular truck with defendant or with 
other brucks owned by defendant or operated by defendant in the 
course of its business. Indeed, there is no evidence as  to  the nature 
of defendant's business. 

Absent evidence that  defendant was the owner of the truck, plaintiff 
was not entitled to the benefit of G.S. 20-71.1. 

If plaintiff should obtain evidence sufficient t o  show defendant was 
the on-nelr of the truck tha t  struck plaintiff on July 2, 1962, present 
decision will not bar a nen- action. 

Affirmed. 

B O S E T  P. NODINE dKD ALL P E R S O S S  OBLIGORIS T O  GOODYEAR 
JIORTGAGE CORPORATION ON G I  LOANS, I.E., VETERANS AD- 
J l I S I S T R d T I O N  GUARANTEED ASD/OR I N S U R E D  L0A4x1S r. 
GOODTESR MORTGAGE CORPORATION. 

(Filed 9 October 1963.) 

1. Part ies  § 2-- 

d party plaintiff may not join with his own cause of action against 
defendant cau~ses of action against the same defendant in favor of other 
parties similarly situated, certainly in the absence of a showing of 
authority to bring such actions in their behalf. 

2. Money Received- 
h conlplaint alleging unauthorized charges for delinquent payment of 

installments on a note secured by a mortgage, without allegations a s  to 
when, under what circumstances, and in what amounts the creditor re- 
quired plaintiff to pay the "late charges" held insufficient to state a 
cause of action. 

3. Pleadings § 19- 
Upon sustaining a demurrer to a complaint stating a cause of action 

in a defective manner in omitting essential averments, the action should 
nat be dismissed until plaht i f l  is given opportunity to move For leave to 
amend. G.,S. 1-131. 

APPEAL by plaintiff (1s) from Brock, Special Judge, Januasy 21, 1963, 
Special "B" Session of ~IECKLENBVRG. 
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The hearing below was on demurrer to  the complaint. 
The allegations of the complaint, summarized in part  and quoted in 

part ,  are a s  f o l l o ~ s :  
Boney P .  Nodine is a citizen and resident of Polk County, N. C. 

Defendant is a Sort11 Carolina corporation x i t h  principal office in 
Charlotte, X. C. 

On April 2, 1952, Nodine executed and delivered t o  Goodyaar 
Mortgage Corporation a certain deed of trust on T'A Form 4-6331, 
"which deed of trust  runs to IT'. Y. Wilkins, Jr . ,  Trustee for Goodyear 
Mortgage Corporation, to secure an indebtedness in the amount of 
$9,025.00 evidenced by a note of even date and of like amount on 
VA Form 4-6331a." 

One of the clauses of said deed of trust  and also of said note is 
worded (with variations indicated) as  follows: ". . . principal and 
interest being (sliall be) payable a t  the office of Goodyear Mortgage 
Corporation in Charlotte, Xorth Carolina, or a t  such otlzer place a s  
the  holder ?nay designate i n  writzng delizlered or mailed to  the  party  
of the first part ( d e b t o r ) ,  in monthly instal!ments of 547.64 com- 
mencmg on the first day of May ,  1932 . . ." (Our italics). 

The "unnamed plaintiffs" are numerous persons ~ 1 1 0  have executed 
and delivered to  Goodyear JIolrtgage Corporation notes evidencing 
their respective indebtednesses on T.4 Forin 4-6331a and deeds of 
trust on VA Form 4-6331 "running to a trustee named therein." These 
deeds of trust, except for differences In the amount of the indebtedness 
and of the required monthly payment, contain the same clauses as tlie 
deed of trust  executed by Sodine.  

Each deed of trust  obligates "the party of the first part" to pay 
each month, in addition to the stated anlount required to  corer prin- 
cipal and interest, a pro rata part of the annual "ground rents," taxes 
and inl2ur:mce. Each deed of tru3t contains this provision: "The party 
of the third part  may collect a 'late charge' not t o  exceed an amount 
equal to  four percenturn (4%) of any installment which is not paid 
within fifteen (15) days of the due date thereof, to cover the extra 
expense involved in handling delinquent payments." 

I t  is alleged in paragraph 10 that "subsequent to the execution to 
(sic) the deed of trust  a t  all time? ~ ~ - i l e n  payment was made nlore 
thnn 15 days after tlie due date the defendant has demanded and re- 
quired under threat of foreclolsure a payment of late charges of 4% 
of the total of the monthly installment of principal and interest plus 
the clel)osit for taxes and insurance set out above." I t  is alleged that  
the demand and requirement that "late charges" be paid on the part  
of the monthly payment deposited for u ~ c  in payment of taxes and 
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insurance "was a breach of the contract terms and mas improper and 
unconscionable." 

The prayer of the complaint is that the court "construe the  mean- 
ing of the term 'installment' for the purpose of determining the 
amount n+icli is the proper basis far the computation o~f late charges 
under tlie twtns of tlie aforementioned deeds of trust"; tha t  the court 
"appolnt a referee or an auditor t o  audit the books of the defendanlt 
to determine the amount tha t  may be due each plaintiff"; tha t  "each 
plaintiff have judginent against the defendant in such amount as the 
audit may show as has been overcharged by the defendant to the re- 
spective plaintiffs"; and that  "the defendant be restrained and en- 
joined from making future demands in excess of the amount deter- 
mined by this Court to  be the proper construction of the term 'install- 
ment' in t<lie deed of trust for the computation af late charges." 

Defendant demurrcd on the ground the complaint did not allege 
facets sufficient t o  constitute a cause af action. The court sustained tihe 
deinurrer and dismissed the action. Plaintiff(s) excepted and ap- 
pealed. 

1V. Y .  'CBilliins, Jr., for plaintiff appellant. 
Hedrick, J lc l in ight  & Pnrham for defendant appellee. 

PER CVRIAM. The interest of Nodine, the named plaintiff, relates 
solely to the note and deed of trust executed and delivered by him 
under date of April 2, 1952; and the interest of each of the so-called 
"unnamed plaintiffs" relates solely to the particular note and deed 
of trujst executed and delivered by him. The facts alleged are in- 
sufficient to show Kodine had or has authority to file suit or other- 
 vise act in behalf of any of the unnamed persons he undertakes to join 
as plaintiffs in this cause Such unnamed persons may not be considered 
plaintiffs herein. 

With referenice to whether the facts alleged are sufficient t o  con- 
stitute a cause of action in favor of Kodine and against Goodyear 
Mortgage Corporation, the complaint discloses: 

1. Particular clauses of the (Xodine) note and deed of trust are 
quoted. Seither inst~runlent ils set out in full. Xor is a copy of either 
instrument attached to the complaint. 

2. There is no allegatioln that  Goodyear Martgage Chrporation 
is the owniw and holder of the nobe. I t s  present relationship to  hhe 
note and deed of trust does not appear. 

3. It is unclear vhether the allegations of paragraph 10 refer to 
transactions between Sodine and Goiodyear Mortgage Corporation or 
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to tranisactions between Goodyear Mortgage Corporation and one or 
more of the "unnamed plaintiffs." If intended to refer to transactions 
between Kodine and Goodyear Mortgage Corporation, the allega- 
t i o n ~ ~  are silent as  to  when, under what circumstances and in what 
amounts Kodine's payments for taxes and insurance became and were 
delinquent, and as to when, under what circumstances and in what 
amounts Goodyear Mortgage Corporation required Sodine to pay a 
"late charge" in connection therewith. 

In  our vie~v, the facts alleged by Sodine are insufficient to constitute 
a cause of action. Even so, it does not appear affirmatively that  Wodine 
has no cause of action. Skipper 2) .  Cheatham, 219 N.C. 706, 711, 107 
S.E. 2d 623. Hence, Kodine may move for leave to amend in accor- 
dance with G.S. 1-131. 

The pcrtion of the order sustaining the demurrer is affirmed. How- 
ever, the portion thereof dismissing the action is erroneous and should 
be stricken therefrom. It is so ordered. As so modified, the judgment 
is &rmed. 

JIodified and affirmed. 

D A V I D  KESSETH BURGESS, BY .\XI) T H R O ~ G H  131s SEXT FRIESD, HIS 

MOTHER. HAZEL BURGESIS, v. ELSIE LEE MATTOX AKD RUBEN 
XATTOS, D/B/A BOULEVARD AUTO WRECKER SERVICE. 

(Filed 9 October 19G.) 

1. Automobiles 5 421- 
A plaintiff who voluntarily and without any obligation to do so places 

himself upon the hood of a truck in order to weigh down its bumper so 
that the truck might push an automobile to s ta r t  its motor will be held 
guilty of contributory negligence barring as  a matter of law his right to 
recover for injuries sustained when he was thrown from the hood of the 
truck by a sudden movement which might have been anticipated in such 
operation. 

2. Negligence § 16- 
A seventeen year old boy is presumed to have sufficient capacity to 

understand and avoid a clear danger, and is chargeable with contributory 
negligence as  a matter of law if he fails to do so. 

3. Automobiles 5 41a; Evidence § 3- 
The court will take judicial notice that  a truck traveling forty-five 

miles per hour cannot be stopped within thirty-three feet, and when 
plaintiff's contention of negligence is based on such inherently impossible 
situation, nonsuit is proper. 
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APPEAL by plaintiff froin Sink, E.J., April 1963 Session of GASTON. 
Action for personal injuries. Plainttiff's evidence tended to show the 

following facts: 
On the evening of August 13, 1961 David Kenneth Burgess, the 

plaintiff, then seventeen years old, and a companion, John Gilbert, 
Jr . ,  were "halnging around" the defendants' place of business, the 
Boulevard Auto Wrecker Service, A call came in froin a motorist re- 
questing "a shove" t o  s tar t  his stalled automobile. The night manager 
dispatched Roy Garter, another visitor a t  the station, t o  s tar t  the 
car with defendants' pickup truck. Plaintiff and Gilbert lvent along 
for the ride, apparently without the knolwledge of the manager. When 
the vehicles were brought together i t  was discovered that  the truck 
bumpe~r was higher than tha t  of the automobile. Carter then sat  on the 
hood of the truck and weighted down its buniper so that  the two mere 
flush. Plaintiff drove the truck, pushing the car down tlic road a short 
distanlce. It failed t o  start  and plaintiff stopped the truck. After some 
convcrsatlon brtween the two, plaintiff exohanged places ~ v i t h  Carter. 
Before he did so, however, Carter said to him, "You don't have to get 
up tihere if you don't want to." 

Plaintiff described the truck and liis pasition on i t  as  follows: 
"I stood up on the bumper and sat  down on the left fender. . . . I 
leaned over the hood of the t(ruck to  the right, lio~lding on the hood of 
the trucli. There was nothing else up there for me to hold on to.'' 
The fenders and the hood of the truck were one continuance wrface 
except for a decorative "crease" about one inch high on each side. "It 
was not like the old tinley trucks with a curved fender that went up 
and down." 

-4s soon as he was seated, tlie trucli began to  push the car in low 
gear. When the autonlobile did not start  Carter Aifted into second. 
Within fifty feet tlie car "caught" ant1 pulled away from the truck. 
Klien i t  did, the truck jerked and veered to the left. C a r t ~ r  applied 
the brakes and plaintiff "came off the trucli." H e  hit on his feet, ran 
five or six steps, fell on the t a r  and gravel road very hard, and s l ~ d  
ten to  fifteen feet. The truck came t o  a stop even n-ith plaintiff; i t  
never touched him. According t o  Gilbert, who lvas in the truck a t  the 
time. Carter "did not speed up or suddenly atop or do anything tha t  
would cause David t o  fall off the truck." Upon being recalled just 
before the close of tlie evidence, Gilbert tcstdled tha t  in liis opinion 
the truck mas going foity-five i d e s  per hour a t  the time the auto- 
mobile pulled away from i t  but he had no actual knowledge as t o  the 
speed in mi1e)s per hour. Tha t  estimate was his "best guess". Plaintiff 
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sustained a serious head injury from which he has only partially re- 
covered. 

I n  the complaint, plaintiff alleged that  his injuries were proximately 
c a u ~ e d  by Carter's negligence in failing to keep the truck u n d e ~  proper 
control In that  lie suddenly and r a p ~ d l y  decreased the speed of the 
truck without warning. By answer, defendant alleged plaintiff's con- 
tributory negligence in bar of any recovery in this action. At tlie 
close of plantiff 's evidence, defendants' motion for nonsuit was al- 
lo~ved. Plaintiff appealed. 

H e n r y  JI. W h i t e s i d e s  for plaintiff appel lant .  
Carpen ter ,  W e b b  B Goldzng and Mzillen, Hol land  6% C o o k e  for 

d e f e n d n n  t appellees.  

PER CURIA\I. The plaintiff, voluntarily and without any obligation 
to  do so, placed himself upon the hood of a truck in order to weight 
down lt. lmnper so tha t  the truck might push an automobile until 
its motor started. H e  was fully aware tha t  the hood was smooth and 
there TI-a; nothing on i t  to xliich he could hold. H e  also knew, or 
should have reasonably anticipated, that  there might be jelrlrs or 
bumps llkely to  cause him to  lose his balance or t o  throw hinm from 
the truck while i t  Jvas in motion. The mjurles he sustained were the 
result of the ribks to  TI-hicli he deliberately exposed himself. I n  thu3 
placing hiillself in a position of obvious peril, the plaintiff was guilty 
of contributory negligence which barred his right to  recover as  a 
matter of law and necessitated the nonsuit. Kogen  v R o g e n ,  220 N.C. 
648, 18 S.E. 2d 162; Barnes  1 ' .  H o ~ n e y ,  247 Y.C. 495, 101 S.E. 2d 315. 
-1 seventeen-year old plaintiff is presumed to have sufficient ca- 

p a c ~ t y  to  understand and avoid a clear danger, and he is chargeable 
with contributory negligence as  a matter of law if he fails t o  do so. 
Tal lcn t  2'. T a l b e r t .  249 S.C. 149, 103 S.E. 2d 426; V a n  D y k e  v. A t lan t i c  
G r e y h o u n d  Corp. ,  218 N.C. 283, 10  S.E. 2d 727; R z m m e r  v. R. R., 
208 S. C. 193,179 S.E. 733 ; B a k e r  v. R.  R., 150 N.C. 562, 64 S.E. 506 ; 
38 Am. Jur., Xegligence, 203, p. 891; 3 Strong, S. C. Index, Negli- 
gence, $ 16. There is no evidence in tthe record which would overcome 
this presumption. 

Plaintiff now contends, however, that  after he had placed himself 
in a poisition of peril, he mas thrown from tlie truck only because 
Carter negligently increased i ts  speed to fo~rty-five miles per hour. 
This contention is not supported by either allegation or proof. We 
take judicial notice tha t  a truck traveling forty-five miles per hour 
cannot be stopped in thirty-three feet a s  plaintiff's evidence indicates 
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HCFFMAN 2'. AIRCRAFT Co. 

this truck was. Evidence which is inherently impossible mill not take 
a calse to the jury. Jones v. Schaf fer ,  232 N.C. 368,  114 S.E. 2d 105. 

The question of Ca.rterls agency and authority, debated in the 
briefs, is rendered 111oolt by the plaintiff's contributory negligence. 

The judgment of the court below is 
Affirmed. 

BENJAMIN 11. HUFFMAN, EMPLOYEE, v. DOCGLASS AIRCRAFT COM- 
PASP, INC., ENPLOTER; ASD FIREIJIEN'S FUND INDElMNITY COM- 
PAST, CARRIER. 

(Filed 9 October 1963.) 

1. Appeal m d  E r r o r  §§ 2, 16- 
Where plaintiff, appearing i ? i  propl'rcl pm"(JUr1 because of an asserted 

inability to employ counsel, fails to coml)ly n i t h  the rules of court 
governing appeals, the Supreme C~ourt, in the exercise of its superrLory 
jurisdiction, mar treat the purported appeal as  a petition for certiorari. 
TVlien, upon consideration of the entire record thus brought up, there is 
mot sufficient error in the record or merit in the appeal to warrant is- 
suance of the writ, the writ niust be denied and the appeal dismissed. 

2. Master a n d  Servant § 44- 

The fact that  the North Carolina Workmen's Compensation Act does not 
provide for trial by jury does not render the act unconstitutional. 

3. Master and  Servant 03- 

The findings of fact of the Industrial Commission which are  supported 
by competent evidence are  conclusive on appeal. 

Scither the Superior Court nor the Supreme Court may receive or con- 
sider eridence on appeal from the I n d ~ ~ s t r i a l  Commission which was 
not introduced in the hearing before the Hearing Commissioner or the 
full Commission. 

APPEAL by plaintiff from Brock,  S.J., February 18, 1963, Special 
Civil "B" Session of ;\~ECKLENBUIIG. 

Plaintiff, i n  propria persona. 
Gal-penter W e b b  & Golding and John A. Mraz  for defendants. 

PER CURIAM. This is a prolceeding pursuant to the Workmen's 
Compen,sation Act. Plaintiff and defendant employer were subject to  
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and bound by the Acit on 17 July 1939. Defendant Indemnity Com- 
pany was insurance ca,rrier far employer. Plaintiff claims that  his back 
was injured in an accident which arose out of and in the course of his 
employment. H e  asserts tha t  the ilnjury occurred on 17 July 1959 
while he was pushing a cart up a ramp. He continued to  work after 
that  date unbil about 21 September 11D9 when he entered a hospital 
for surgery. His condition was diagnosed as  spondyloliathesis. He  re- 
turned to work the last of Soveinber, 1959. He  filed claim with the In- 
dustrial Commission early in 1961, and there was a hearing before 
Commissioner Mercer a t  Charlotte on 8 January 1962. The hearing 
Commissioner filed his opinioin and award on 27 February 1962, hold- 
ing that  claimant's injury did not result froin accident arising out 

a ion. of and in the course of his employment, and denying compens t '  
The full Commission su~stained the hearing Commissioner, and the 
superior court affirmed. Plaintiff gave notice of appeal to  Supreme 
Court. 

After the hearing in superiolr court plaintiff's counsel, by leave of 
court, withdrew. Plaintiff undertook to prepare and perfect his case 
on appeal without t'he assistance of an attorney-he explains that  he 
could not secure othm counsel and the Charlotte Legal Aid Service 
declined to  assist him because of the expense involved, they having 
no funds available for this purpose. The purported case on appeal by 
plaintiff does not contain in any form tlie evidence heard by Coin- 
missioner Mercer, and does not set out any of the proceeding before 
or awards of tlhe hearing cornnlissioner or the full Commission. It 
contains no assignments of error, in any form, related directly to 
exceptions taken (if any were taken) in superior court. I t  contains 
merely the judgment of tlie superior court, recitals of extra factu:tl 
matters of fragmentary nature designed to euppleinent the evidmce in- 
troduced before the hearing commissioner, and argumentative dl+ 
courses, inorst of wliicli are irrelevant to any legal questions which 
might be raised on this appeal. On moltion of defendant, the superior 
court dismissed the appeal for fadure of plaintiff to serve a ca>e on 
appeal. Defendants have filed a nlotion in Supreme Court to  d i w i s  
rthe appeal on the grounds that  no caw on appeal has been served on 
them, no case on appeal has becn scttled by the judge, the purported 
record on appeal in Supreme Court does not comply with the rules 
governing appeals, and plaintiff's brief was nolt filed in ap t  time. The 
motion must be allowed if the decisions of thib Court and its applicable 
rules are to be observed and followed. 

Plaintiff appeased in Supreme Court in propria persona a t  the time 
set for argument of the appeal, offered to  argue the case and insisted 
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tha t  he had done all within his 1;nomlcdge and means to have his ap- 
peal properly presented to  and decided by this Court, insisting that 
julstice requires a review of the case. I n  the exerclse of its supervisory 
jurisdiction (Ange v .  Ange, 235 N.C. 506, 71 S.E. 2d 19) this Court, 
in its discretion and on its own motion, decided to  treat the purported 
case on appeal als a petitlon fo(r certiorari. We procured the complete 
record of the case before the Industrial Conmiasion and have carefully 
read and conside~ed the entire secoird, including the evidence in ques- 
tion and answer form, documentary evidence, records of proceedings, 
stipulationc, the findings of fact, conclusions of law and the awards 
(together w ~ t h  the exceptilons theretto). We have also carefully read 
and considered the purported case on appeal and plaintiff's brief. 
Upon consideration of the entire record, and after full discusslioin in 
conference, we are of the opinioln tha t  there is not sufficient error in 
tlie record or merit in the appeal to marrant tlie issuance of a writ of 
certiorari, and the appeal should be dismissed. 

The constitutional cluestions n-hich plaintiff discusses and seeks to 
raise in his brief are without merit and are not properly here for 
decision. I t  has long been settled that  a litigant in a voirkmen's 
colnpensation proceeding is not entitled to  a jury trial, and the act is 
nlolt unconstitutional becau~e  of the denial of trial by jury. McCzine v. 
Manufacturing Co., 217 N.C. 351, 6 S E. 2d 219; Lee v. E n k n  Corp., 
212 X.C. 455, 193 S.E. &OD; Hanks  ti. ('tillties Co., 201 N.C. 133, 
167 S.E. 560; Heavner v. Lincolnton, 202 N C. 400, 162 S.E. 909. The 
findings of fact  by the Industlrial Comrn~~ssion are conclusive on appeal 
whcn supported by competent evidence Pltman v. Carpenter, 247 K.C. 
63, 100 S.E. 2d 231. Yeither the superior court nor tlie Supreme Court 
may receive or consider any evidence not introduced in the hearings 
before the hearing commissioner or tlie full Conmisslon. The addi- 
tional factual statemrnts made by plaintiff in the purported case on 
appeal and his brief cannot be considered or acted upon by us. 

I t  is noted, parenthetically, that  defendant employer not only pro- 
vided workmen's conlpensation insuran~ce, but also group insurance, 
covering healtli, accidents, lois of time arid hospitalization-the em- 
ployees contributing prenliunl payments. The group Insurance did not 
provide benefits in cases of occupational injury. Plaintiff applied for 
and received benefits on account of the group insurance: $10 per week 
(except the last t x o  weeks) while lie was out of work on account of 
the spinal operation; about 5720 for hospital, medical and surgical 
expenses. 

Celrtiorari ils denied and the 
Appeal dismissed. 
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STATE r. J S I I E S  LEE INIIBN. 

(Filed 9 Octosber 1963.) 

Grand J u r y ;  Colistitutional Law 9 29- 
When defendant, upon the call of the case for trial and prior to plead- 

ing to the indictments, mores to quash on the ground that members of 
his race were systematically excluded from the grant and petit juries 
because of race, and requests time to gather evidence substantiating his 
motion, due process requires that he be given reasonable opportunity to 
produce such evidence if any he has. The fact that counsel had been 
employed in the case and the case calendared for  trial more than four 
Weelis without issuance of any subpoena for witnesses to substantiate the 
motion, does not alter this result, although it  suggests the advisability 
of prompt nrraingnment. 

APPEAL by defendant from Fronebcrger, J.,  6 S l a y  1963 Regular 
"B" Criminal Selssion of A ~ ~ K L E K B L ~ E .  

Appeal by  defendant from two judgments of impri~sonment based 
upon a verdict t h a t  he was guilty of an  assault with intent to  commit 
rape and of common lam robbery. 

Attorney General T. W .  Bruton and  Deputy  Attorney General 
Ralph Moody for  the State. 

Charles T'. Bell fo r  defendant appellant. 

PER CURLIM. The  two indictments in this case, one charging the 
defendant with a n  a?ssault on Emily IT. Smith on 26 February 1963, 
with intent to commit rape, a violation of G.S. 14-22, and tile oti1lc.r 
charging defendant and  two other persons on the same date v i t h  
robbery of 534 in money froin the person of Emily TY. Smith, were 
consolidated for trial. 

Defendant, s Xegro, before pleading to the two mdictments, made 
c~roeq nre a motion to quash the  ii~dlctment~s on the ground tilat S e ,  

systematically excluded from serving on grand and petit juries in the 
superior court of XIecklenl~urg County. and were systematically ex- 
cluded In pnrticular from serving on the grand jury tha t  returned the 
two indic~tment~s against him as true b l l l ~  The court summarily over- 
ruled the  motion, and defendant excepted and assigns this a<  crror. 
Defendant 's  counsel then aslied tlic court for cufficient time t o  fu rn i~ l i  
i t  information t o  substantintc 111s motion. The pro~secuting officer for 
the  S ta t e  opposed the  request, because counsel for defendmt had 
been employed in the  case for more than four weeks, k n e x  the ca*e 
had been calendared for trial for insre than four weeks, and had not 
issued any subpoena for witnesses to  substantiate his motion. The 
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court denied the request of defendant's counsel, and defendant ex- 
cepted and assigns this as  error. Defendant then entered a plea 09 not 
guilty and the trial proceeded. H e  was found guilty and sentenced to  
im~risonnient in each ca~se. 

The trial court committed reversible error in refusing to grant 
defendant sufficient time to offer evidencc in sumor t  of his moltion 
t o  quash the indictme~ntls on the ground tha t  memiens of his race, by 
reason of their race, were systematically excluded from serving on 
the grand jury tha t  returned the indictments here as true bills. 
Khether  defendant can estatblish the allcged racial disc~rimination or 
not, due process of law demands that he have his day in court on thi~s 
matter, and such day he does not have unless he has a reasonable 
apportuni8y to produce his evidence, if lie has any. S .  v. Perry, 248 
N.C. 334, 103 S.E. 2d 404; S.  v. Covington, 258 N.C. 495, 128 S.E. 2d 
822. 

There is nothing in the record to indicate defendant's counsel had 
!subpoenaed any witness or witnesses, or had any witness or witnesses 
in court tjo subistantiate his motion to  auash the indictn~ents. I n  o~rder 
t o  further the orderly dispatch of bisiness in the criminal courts, 
and to prevent a delay in a trial on t,he merits when the witnesses for 
the State and for the defendant aind a jury are present in court, i t  
might be preferable to arraign a defmdant as promptly as ils reaeon- 
ably proper after an indictnlent is found against him, so that  if a 
motion t o  quash the indictment is made, as here, i t  may be dilsposed 
of before the case is calendared or set for trial. 

The verdict and the judgment in each case are reversed, and the 
cases aTe remanded for further proceedings, as ordered in S. v. Perry, 
supra, and in S. v. Covington, supra. 

Reversed. 

EVE GRIFFIN BERRLEY v. W. RUSlSELL BERKLEY. 

(Filed 9 October 1063.) 

APPEAL by defendant from an  In  Chambers order ente~red by 
Mintz, J., on RIay 24, 1963, in NEW IIANOVER Superior Court. 

The plaintiff, Eva Griffin Beskley, instituted this civil action again,& 
Mr. Russell Berkley, her hmband, for alimony without divorce. Her 
prayer for relief included alimony pendente lite and counsel feels. 
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After motions to anlend the complain,t and s t r ~ k e  certain of its allega- 
tions were passed on by the court, the  parties offelred evidence in the 
fom1 of affidavits as to  plaintiff's need for the requested pendente  
allowances and as to  defendant's financial sbllity to  pay them. ' rhe  
court made certain findings of fact. and on the  b a s s  of the  findings 
entered a n  order tha t  pendlng the  final healing the plaintiff should 
have the use of the home and the  defendant should pay the plaintiff 
$73.00 per month for the  support  of 1ierl;elT and the  minor daughter 
of the  p a r t ~ e s ,  The court allowed $200.00 counsel fees. The defendant 
excepted and appealed. 

Addison N e w l e t t ,  Jr . ,  JOT, plaintiff appellee. 
I saac  C .  W r i g h t  for de fendan t  appel lant .  

PER CI ~1411. T h e  evidence before Judge l l i n t z  was confl~cting 
w ~ t h  reopect t o  the  cause of the separation; l~kewise, divergent claims 
were made as to the re~apect~ve ~nconies and needs of the  parties. 
K l d e  the court might have made more epec~fic and detailed find~ngs, 
nevertheleos enough appears to  support the pendente  allowances. 

Of course, t he  defendant ~ 1 1 1  have oppor tun~ ty  to make good on 
his alleged defenses  hen the  contxoversy is heard on the m e r ~ t s .  
Suffic~ent reason to d ~ s t u r b  the order does not appear. 

Xfirmed. 

HUGH PRATHER, TRADIKG as HUGH PRATHER COMPANY v. 
SHAW PAIXT AND TV-4LLPAPER CONPSNT. 

(Filetl 9 October 1063.) 

APPEAL by  plaintiff from Froncberger, J., l l a r c h  23, 1963 Regular 
"13" Civil Term, ~IECICLEXRURG Superior Court. 

The plaintiff instituted this civil action to recorer from the de- 
fendant $8,049.90 alleged to be due for certain work done and ma- 
terials furnished over and above tho~se pro~~icled for and specified in a 
certain written contract dated April 14, 1958. The plaintiff alleged 
tha t  additional work wa~s done and additional materials were fur- 
nished under a subsequent par01 contract between the parties. After 
a lengthy hearing the jury found the parties did not enter into a 
supplemental contract as alleged by the plaintiff. From judgment 
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tha t  the plaintiff recover nothing and pay the cost's, he excepted 
and appealed. 

B, K e r m i t  Caldzcell ,  for plaintiff appe l lan t .  
H e l m s ,  Mul l i s s ,  XcAi i lLan  82 Johns ton ,  b y  Janzes R. M c W i l l a n ,  for 

d e f e n d a n t  appellee. 

PER CURIAM. The written contract of April 14, 1938,  as s~tipu- 
lated. The defendant paid in full the amount provided for in the writ- 
ten contract. 

The plaintii'f based his claim on what he alleged to be a subsequent 
parol contract vhich the defendant denied. On the issues submtted,  
the jury found that the parties did not enter into any parol agree- 
ment. Error does not appear in any matter nmterial to thnt issue. The 
jury's finding slettled the dispute in favor of the defendant. 

K O  error. 

STATE v. B I L L  STEVE HUTCHIKSON. 

(Filed 9 October 1963.) 

APPEAL by defendant from C a m p b e l l ,  J . ,  July 1963 Regular ".4" 
Crinlinal Sess~on, of MECKLCNBURG. 

This is a criminal action, tried upon a bill of indictment, charging 
the defendant with the offense of armed robbertp. From u verd~c t  of 
guilty of common law robbery and sentence pronounced tlhereon, the 
defendant appeals, assigning error. 

A t t o m e y  General  B r u t o n ,  D e p u t y  A t t o m e g  General  H a w y  
Gall iard for t h e  S t a t e .  

R a y  Ranlcin  for t h e  de fendan t .  

PER CL-RIAM. The appellant assigns as  error the refusa 
court below to grant his motioln for judgment as  of nonsuit. 

JV. U c -  

1 of the 

A careful examination of the S ta tes  evidence reveals its sufficiency 
SO support the  verdict and judgment entered below. 

No prejudicilal error tha t  would justify a new trial has been shown, 
consequently, the verdict and judgment will be upheld. 

Affirmed. 
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JOCIE JIOTOR J.ISES. ISC.. PLUSTIFF T. ISTERSATIOSAL BROTHEII- 
HOOD OF TEA31STERS. CHAUFFEURS. WbREHOCSEJIES ASD 
HELPERS O F  AMERICA, DEFESD.~XT a m  THE S E W  IIIXIE LISES. 
INCOIiPORAiTED, PI.-ZITTIFF T. ISTERSATIOSAL BROTHERHOOD 
O F  TEAJISTERS CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS O F  AMERICB, DEFEKDAXT. 

(Filed 16 October 1963.) 

1. Master and Servant § 16- 
In this actiou against an international labor uuioii to recoler clamages 

rc\ulting from an unlanful c;econdary boycott to coml)el ~ ~ l n i ~ i t i f f  employer 
to recognize as  a bargaining ncent a labor union which had not been cer- 
tified by any authorit7 as  a bargaining agent, the evidence considered 
in tlie light most farorable to plaintifl' is  held sufficient to be submitted 
to the jury upon the theory that the local unions and labor councils 
n-ere the agents of the international union in committing the unlawful 
acts, and that  the activities of the union pickets amounted to an un- 
lawful secondary boycott in riolation of 5 303(a) of the Labor Man- 
agement Relations Act. 

2. Evidence 5 31; Principal and Agent 5 4- Testimony held incoln- 
petent a s  hearsay and as tending to prove agency by declarations of 
the agent. 

In an action against an international union to recowr damages result- 
ing fro111 an unlawfnl secondary boycott carried on by n local union as  
its ugnlt, testimony of ndinissioils by an officer of tile locs;ll uliion made 
in lirocceclings to which rhe international niiion was riot a ljarty. ~ ~ l i i c l l  
adriiissions lpere to t'he effect that  the local union I T ~ S  rri~iiburseil I)!. the 
labor union's joint eo'uncil bo the extent of payments to t~lie l~iclrets carry- 
ing on the unln\rfnl notipities arici that the joint council was rei~iibnrsed 
in lmrt by the international union. held inconl~~etent as  hearsay and as  
teiitling to 1)rovc. tlie fact of ng twy by tleclarutions of tlie allegetl agent. 
there bc4ng no e~ idence  that the officer of the local ul~iun was ail vffic-er 
or agent of the international union. 

3. Trial 5 17- 
The general :~dnlissio~i of e~iilellce colngetellt for a restricted l)urpose, 

or cori~l~etent in part, will not bc held for error unless al11)ellant. a t  the 
time of his admission, rcqursts that its ndn~iscion be restricted. Rule of 
Practice in the Supreme Court So. 21. 

4. Evidence 28- 
In  an action against a labor union to recoyer damages resultiiig from 

a n  unlanful secondary boycott, the admission in evidence of certain letters 
of officials of the local and international union, competent only upon the 
question of IT hether the local union mas under control of the international 
union, and a news release, competent in part in stating admitted facts. 
will not be held for prejudicial e rmr  in the absence of a request a t  the 
time they were offered in evidence that  their admission be r e s t r k t d .  

Parker and Higgins, JJ. ,  dissent. 
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APPEAL by defendant from Froneberger, J., September 10, 1962, 
Schedule "A" Regular Civil Term of MECKLENBURG, docketed and 
argued as KO. 248 a t  Spring Term 1963. 

On May 3, 1960, Jocie Jlot<or Lines, Inc., hereafter called Jocie, and 
The Xew Dixie Lines, Inc., hereafter called New Dixie, in~stitutcd 
separate civil actions agamst International Brotherhood of Teamsitem, 
Cliauffeurs, Wareliousemen and Helpers of Xrnerlca, an unincorporated 
labor orgnnization or unlon, hereafter called defcndant or International 
Unlon. 

The origlnal complaiiit in each action, after allegations relating to  
the identity arid corporate status of plaintiff and the identity of de- 
fendant, was as  follows: 

" (4) Tha t  ttl~c plainitiff derired itls vevenues and psofits from lian- 
dlmg and tran.port2it1on of djrcct fre~ight, n hie11 l a  freight transpolrtcd 
from origin to destination entirely by the plamtiff, and from handling 
and trmsyortatlon of interchange freight n-hich is freight not trans- 
ported from origin to destination entirely by the plaintiff, but inter- 
changed bctn-cen the pla~ntiff and other trucking companies and trans- 
ported part of the Tvay from origin to destination by plaintiff and part  
of the way by such other interchange t~uck ing  companies. 

" ( 5 )  That  during the niontlis of May,  June, July and August of 
1939, the defendant induced and encour:ged the employees of the plain- 
tiff's customers and the employees of the aforesaid trucking companieis 
doing interchange freight business ~ w t h  the plaintiff to engage in a 
concerted refusal in the course of their eniployment, to transport or 
o~therwise handle any goods, articles, materials or conmodhes  going 
to or coming from the plaintiff and tha t  the object of such inducement 
and encouragcmcnt of the employeeis of the plaintiff's customers and 
 aid enlployees of said trucking conipanics n-as to force and require 
the said customers and trucking companici to  cease doing buincsls 
~nt.11 the plaintiff. 

" ( 6 )  That such action on the part  of the defendant was wrongful 
and in riolation of law and was taken by the defendant for the will- 
ful, deliberate and malicious purpose of injuring and damaging the 
plaintiff; tha t  as  a result of such action on the part  of the defendant 
the plaintiff has been .hut off from and deprived of freight business 
whirl1 otherwise and normally the plaintiff would have profitably 
handled and has been required to  pay out large sums of money for 
estraordinary expensels incurred by the plaint~ff in its efforts to Becure, 
handle and transport freight shipments nnd oltlierwise operate it,? busi- 
ness despite the wrongful and unlawful acts of the defendant herein- 
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aibovelset forth and that  in this manner and by this means the plaintiff 
has been grievoulsly injured and damaged by the defendant. 

"(7)  Tha t  by reason of the matters hereinabove set forth, the 
plaintiff has been injured and damaged by the defendant in the sum 
of One Hundred Twenty-five Thousand Dollars ($123,000) and is 
entitled to  judgment against t~he defendant in that  amount, and by 
realson of tthe defendant delibelrately, willfully and nlaliciously inflict- 
ing such damage upon tlie plaintiff a s  Iit~reinnbove set forth, the plain- 
tiff is entitled to judgment for punitive danlages again~st the defendant 
in an  addit~onal sum of One Hundred Tventy-five Thousand Dollarr 
($125,000). 

" (8) That  the acts of the plaintiff in the operation of its businesr 
described above affectis interstate comnlerce within the meaning of 
the Labor 3ianagement Relations Act 129 U.S.C. 151, e t  seq.) ; and tlist 
jurisdiction of this cause is conferred upon this Court by Section 
303 (b)  of said Act (29 USC 137b (sic) ) 

"WHEREFORE, tlie plaintiff pray,s judgment against the defendant 
in the sum of Two Hundred Fifty Thousand Dollars ($230,000), to- 
gether with the costs of this action; and the plamtiff prays the C o u ~ t  
for such other and further relief as  the Court may deem just and 
proper. " 

In  each action, defendant, answering, denied plaintiff's said allega- 
tionls and prayed "that i t  be hence discharged." 

Pursuant to  orders dated January 19, 1962, each plaintiff amend- 
ed its original complaint by adding inmediately after paragraph (5  I 
t81ie follow~ng : 

"(5a)  Tha t  in addition to the defendant's illegal secondary boy- 
cotting activities, the Defendant resorted to assaults, assaults with 
deadly weapons upon, a d  damage to the property of, t'he plaintiff, its 
employees and persons seeking to do buiness vitli the plaintiff." 

Defendant, in apt  time, objected and excepted to said orders of 
January 19, 1962. 

Before a n ~ e r i n g  said "Amendment to Complaint," defendant, in 
each action, filed a "Demurrer and Motion to Strike of Defendant," 
asserting as  grounds therefore the following: 

"1. Said complaint seeks t o  recover under color of the L a b o ~ M a n -  
agement Relations -4ct 1947 (29 U.S.C.B. sec. 151 and particularly 
under Sec. 29 U.S.C. 137 (b)  (sic) ) punitive damages against this de- 
fendant n-hich punitive damages are unauthorized under the forego- 
ing statute and are not recoverable as a matter of law. Accordingly 
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said punitive damage count and each and every a l legat~on therein 
contamed including the  allegationls rwpecting defendant's alleged re- 
sort to assaults should be stricken from the face of tlie conipla~nt a s  
amended. 

"2. Defendant demurs specifically to tlie amended complaint wliich 
purports to join in a Federal statutory proceeding a conlnion law cause 
of actlon for unlawful trespass contrary t o  the terms of bection 1-127 
of tlie General Statutes of Sort11 Carolina prolubitlng nl1sjo1nder of 
causes of act~ons." 

1s 1-1 i e  were over- Defendnnt's said deniurrer(s) and motion(s)  to t '1 
ruled by  order(s)  dated 1Iarch 30, 1962, and defendant excepted. 

Thereafter, defendant, in each action, answered the  ail~endincnt to  
conlplaint filed by plaintiff pursuant to said orde~rs of January  19, 
1962, a s  follows: 

"(1) T h a t  the Defendant lacks knowledge and information suffi- 
cient as to form a belief als to  tlie allegations in paragraph 5 ( a )  of 
the  Complaint a s  Amended and,  therefore, denies the same. 

"ASD AS h F C R T H E R  ANSWER - 4 S D  DEFENSE, the Defend- 
a n t  alleges and says: 

" (2 )  T h a t  if t'he alleged conduct attributed to  the defendant in 
paragrapli 3 (a )  of the  Complaint a s  Amended did occur, which is de- 
nied a s  hereinabove stated, the  said conduct occurred moll-e than one 
year nes t  preceding the filing of leaid .%mended Complaint, as shown 
on the face t,hereof, and is barred by the Statute of Limitations respect- 
ing absault and battery actions, G.S. 1-54, which defen~ze 1; specifically 
pled. 

" ( 3 )  T h a t  the defendant did not authorize, rat ify or participate 
in any action against tlie plaintiff, including t h a t  action coniplrtined 
of in tlie Amended Complaint. 

" (4)  T h a t  the plaintiff's c~nt~rooeasy was ~ i t h  a local labor organi- 
zation and not with this defendant;  and that  prior to  the filing of this 
action, the  plaintriff has instituted administrative proceedings against 
said local labolr organization before the  Sat ional  Labor Relations 
Board dealing n-ith the  same subject matter  a s  is i n v o l ~ e d  in this 
action; and tha t  the plaintiff has nevcr in~stltuted adniin~strative pro- 
ceedi~ngs against tthis defendant and has never charged thi3 defendant 
with any nlisconduct whatsoever before the  Xational Labor  relation!^ 
Board. 

"Except as herein modified, the  Defendant adopts and ratifies i ts  
original Answer a s  if herein set out. 
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"WHEREFORE, having fully answered the Amended Complaint, 
the defendant renews its prayer that  the plaintiff's action be dismiss- 
ed, that the cod of this action be taxed to  the plaintiff, and that  tlie de- 
fendant receive such other and further relief to  which it may be en- 
titled in the premises; and further prays that  the cause of action set 
forth in the Amended Complaint be dismissed witlh prejudice to the 
plaintiff." 

At trial, for reasons that  will appear from the summary of facts, tlie 
action~s, by stipulation, were consolidated for trial and t'he two 

collectively, mere considered and treated as a smgle entity 
and referred to as "plaintiff." 

11uch testnnony and documentary evidence Tvas offered by plaintiff 
and by defendant. 

Uncontradicted evidence tends to show: 
I n  1957, Kew Dixie. a Virginia corporation, and Jocie, a North 

C#arolina corporation, were common carriers of general commodity 
freight in interstate and intrastate commercc. New Dmie, with head- 
quarters in Riclimond, wals authorized to operate and did o1)erat.e 
in Virginia, Xortli Carolina and South Carolina. Jocie, with head- 
quarters in Charlotte, was authorized to operate and did operate in 
North Carolina, South Carolina and Georgia. 

I n  May,  1937, S e w  Dixie entered into a contract, subject to I.C.C. 
appro~nl ,  to purchase the corporate stock of Jocie; and, pending final 
decision on its application for approwl,  tlie I.C.C. In June, 195'7, 
granted S e w  Dixie temporary authority to manage and control ,Jocie's 
affa~rs. The sale was approved in May of 1939 and completed iln- 
med~ately.  Thelreafter, applicat~on ~ a ~ s  filed fo~r S e w  Dixie to take 
over tlie operating properties and franchises of J o c ~ e .  Pursuant to ap- 
proval, this transfer was completed January 1, 1960. Hence, when 
these actions m r e  con~menced, Ken- Dixie TT-as the sole pasty in :n- 
terest. 

-4fter Junc. 19.57, Scm Dixie-Jocie operated as an integrated sys- 
tem. Of their fourteen terminals, the major terminals were those in 
Riclimond. Clhnrlotte and St lanta .  At the Sen.  Dixie-Jocie terminal In 
Charlotte, about twenty were employees of Jocie and about seventy 
were employees of Kern Dixie. 

Xew D i x ~ e  had no labor colntract and was nonunion. Jocie had a 
contract with Local 71 (Charlotte), with Local 728 (Atlanta) and with 
Lolcal 391 (Greensboro). Jocle was a party to area-nrde un:on con- 
tracts covering its Greensboro, Charlotte and Atlanta terminal.. It 
was also a party to a Southern Conference Local Freight Forwarding, 
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Pickup and Delivery Agreement. These agreements covered approxi- 
lnately one hundred employees. 

There wm evidence tending to show: 
In tlie fir~st ~ e e k  of J l a y ,  1939, tlie president of Local 509 (CO- 

lumbia) made denland that  i t  be recognized as bargaining agent for 
Jocie's Charleston employees. S o  Salional Lahor Relations Board 
elect~on had been held 0:. ~ q ~ ~ e s t e d .  On the nioining of N a y  18th) 
union 11icli~h \yere stationed In front of Jocie's -2tlanta terminal. 
Wlien advised of this picket linc, J. P). Brot1hers, President of Kew 
Dixle, Aen- from Iiichn~ond to A2tl:~nta In a telephone conveiwition 
with l3rotliers. Guy 0.  Alcsnnder, Business Manager of Local 71, de- 
nianded tlint thr unlon be lecognized as bargaming agent for S e w  Dixie 
cn~ployecs and tlreateneci, upon refusal of said demand, to shut plain- 
tiff down. Xlcwnder spurned Brothers' mggeetion that  the union pat~i- 
tion for '1 Sational Labor Relation~s Board election among its em- 
ployees. I ~ t e  in the afternoon of ?\lay l a th ,  union picliets were sta- 
tioned a t  the S e w  Dixie-Jocle Icnnlnal in Charlotte. 

.it the outset. picketing was confincd to plaintiff's tcrnunnls. De- 
-pitc this picketing, plaintiff's business c7ontinued to operate. Upon in- 
structions i s u e d  by officers of local unions, pickets then began to fol- 
i o ~  l~laintiff's tiucks to thc pointls of pickup and delivery a t  the prem- 
ises of plaintiff's custonlers and interc11:inge carriers, principally in or 
ncnr Charlotte and Atlanta. 

Picket lines n-cre maintained a t  the entrances to tlie prenise~s of 
plaintiff's cu;ton~ers and interchange carriers when plaintiff's trucks 
~ c ~ r c  t h c i ~ .  Befo~re setting up picket lines s t  the premises of secondary 
employers, the picliets would go to the n.nrcliousns of such employers, 
n*li someone in charge, or ~f no one n-as in charge, anyone there, to get 
the eniployces of such einployers not to handle plaintiff's f re~ght  or to 
alt down and stop work conlpletely ~vhile the picket line was up and, 
further, to get employees of other companies not to cross the picket 
line~s. The otbject of sucli roving picket? n n s  to stop tlie flow of freight 
being delivered by or to the plaintiff. 

n'hile this picketing was in progress. employees of numerous cus- 
toincrs and interchange camcrs  refused to liandlc plaintiff's freiglit 
or cros~s the roving picket lines and in many cases refused to do any 
work so long as the picket l ~ n e s  n-ere present. 

The pickets wrote danm the naines of union nielnbelrs who crossed 
the roving piclwt lines. This was done openly in tlie presence {of the 
offendling member. The names of tlhese individuals were turned over 
to Hargett ( P m i d e n t  of Local Union Ko. 71 1 ~ 1 1 0 ,  in turn, pro~secut~ed 
them before Lloyd Young, President of Carolina Joint Council No. 9 .  
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Those found guilty of cro~ssing the  roving picket lines lvere fined by 
Young. 

Plaintiff continued to  operate during May ,  June,  Ju ly  and -August 
of 1959 (and thereafter) despite acts of violence com~mt ted  by union 
pickets and unidentified personis. The acts of violence, with one ex- 
ception, occurred a t  plalntlff's terminals or along the  road rather than 
a t  the places of businozs of p la~nt l f f ' s  custonlers or interchange carriens. 
These acts of violence consisted of damage to certain of plaintiff's 
equlpnlent and assaults or threatened assaults on persons (plaintiff's 
employee<) operating plaintiff's equipment. Property damage was 
sustained. There ~verp  no personal injuries. 

Large numbers of customers completely stopped doing business 
with plaintiff. Others greatly curtailed business dealings with plaintiff. 
Still others continued to use plaintiff's services, but  only -when plain- 
tiff did all the  v o r k  of handling its freight whereas, prior to  the  strike, 
they had as>istecl plaintiff's employees in loading, unloading and 
checking such freight. Local cartage agents were employed by plain- 
tiff t o  pick up and deliver freight of custon~ers who were willing to use 
plaintiff's services, but  who were unwilling t o  do so a t  the risk of 
business inteyruptions caused by roving pickets. Extra  employees Tvere 
hired and additional equipnlent TT-as leased to take  care of freight where 
employees of neutral companies refused to handle it,  Administrative 
and supervilsory employees n w e  transferred from their regular duties 
to  liandhng freight, reassuring customers and other jobs related to  
moving freight, notwi th~tanding the pickets' activities. Guards were 
hired to protect the  property of plaintiff and its employees. Danlage 
claims n-ere excessive due to the  nece~ss~ty of double handling of 
frelght. 

=Iddltional facts ~ 1 1 1  be stated in the  opinion. 
Defendant,  in a p t  time, n~oved  for judgment of involuntary nonsuit 

m d  excepted to  the court's denial thereof. 
Defendant tendered, and excepted to the court's refusal to submit, 

this  special Irisue: "Were the  local unions or persons who engaged in the  
picketing alleged to  be illegal in this case then acting a. agents of the  
defendant International Union?" 

The court submitted, and the jury a n s ~ ~ e r e d ,  the folloving issues: 

"1. Wa the  Plaintiff damaged by the n-rongful actions of the De- 
fendant,  as alleged in the Complaint? AKSWER: Yes. 

"2. If so, what  amount, if any,  is the Plaintiff entitled to  recover 
of the  Defendant as actual damages? ANSWER: $104,023.11. 
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JIOTOR LIKES 0. BROTHERHOOD AND DIXIE LINES 0. BROTHERIIOOD. 

"3. Wa~s Plaintiff damaged by the violent, reckless, wanton and 
maliciouli: actions of the defendant, ais alleged in the Complaint? 
AKSWER : Yes. 

"4. How much, if any, is Plaintiff entitled to mcover of Defendant 
as punitive damages? .4KSWER: $120,000." 

I n  accordance with tlie verdict, the court entered judgment "that 
the plaintiff have and recover of tlie defendant $104,023.11 actual 
damages, together with $120,000.00 p u n i t i ~ c  daniages, and the costs of 
this action to be taxed by tlie Clerk." 

Defendant excepted, appealed and brings fonvard numerous assign- 
ments of error. 

Blakeney, Alexander & Machen for plaintiff appellee. 
Francis Ji. Fletcher, Jr . ,  Herbert S.  Thatcher and JicLellan & 

Wright for defendant appellant. 

BOBBITT, J. Defendant assigns as e x o r  the denial of its motion for 
judgment of involuntary nonsuit. I n  passing upon this a~ssignment, i t  
ils necessary to consider tlie nature of tlie cause of actioln alleged anid 
tilie theory of the trial. 

Plaintiff, In express terms, based its aotion on Section 303(b) of the 
Labor Management Relations Act, 61 Stat. 159, 29 U.S.C.A. 5 187(b) ,  
which provides: 

"Whoever shall be injured in his business or property by reasoln or 
(of) any violation of subsection ( a )  may sue therefor in any dlstrict 
court of the United States subject to the limitations and provisions 
of section 301 hereof without respect tfo tlie amount in controversy, or 
In any other court having juri'sdiction of tlie parties, and shall recover 
the damages by him sustained and the cost of the suit." 

In  May,  June, July and -August, 1959 (and prior to amendment 
of Septeinhcr 14, 1939), the pert,inent  orti ti on of Section 303(a) ,  61 
Stat. 158-159, 29 U3.C.-4. 8 187(a ) ,  provided: 

" (a)  It shall be unlawful, for the purposes of this section only, in an 
industry OT activity affecting commerce, for any labor organization to 
engage in, or to induce or encourage the cmployees of any employer to  
engage in, a strike or a concerted refusal in the course of their em- 
ployment to  use, manufacture, process, transport, or othenvise handle 
or work on any goods, articles, materials, or conimodities olr to pwfolrm 
any services, where an object .thereof is-- 

"(1)  forcing or requiring any employtrr or self-employed person to  
join any labor ar ~mnloyer  organization or any employer or other per- 
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Ison to cease using, selling, handling, transporting, olr otherwise deal- 
ing in the piroduots of any other producer, processor, or manufacturer, 
or to cea~se doing business with any other parson; 

" (2 )  forcing or requiring any other employer to recognize or bar- 
gain with a labolr otrganization as the representative of liis employees 
unless such labor organization has been certified a s  tlie repreisentative 
of such employees under the provisioi~~s of section 9 of the Sational 
Labor Relatio~~w Act." 

It is noted that  plaintiff, in paragraph 5 of the complaint, uses sub- 
~ tan~t la l ly  the language used in sald Section 303(a).  

The federal statutes to ~ ~ h i c h  reference will be made are the "Na- 
tional Labor Relatio~nls Act" of 1935, 49 Stat.  449 e t  s eq . ,  as amended by 
the "Labor ?\lanagemelit Relations Act, 1947," 61 Stat.  136 e t  s eq .  
Provisions of the 1947 Act are codified as  follows: 5 7 is 29 U.S.C. 5 
137; 5 8 1s 29 U.S.C. S 138; 8 303 1s 29 U.S.C. § 187; § 301 is 29 U.S.C. 
§ 185. 

The complaint contains no reference to a strike. Solr does i t  refer 
t o  Local 509 (Columbia) or Local 71 (Charlotte) or to any other sub- 
ordinate or affiliate of t,lie International Cnion. It allegels the Inter- 
national Union committed the alleged unlawful acts TI-ithout designat- 
Ing the agency through which it acted. 

The following excerpts from the court's charge indicate the theory of 
the tna l :  

"As you have learned from the evidence in this case, Locals 509 
and 71, local unions affiliated with lihe defendant International Union 
wlio were actively carrying on the sttrike and picketing against tlie 
plaintiffs, are not parties to these proceedings, nor were the Joint 
Council S i n e  or the Eastern or Southern Conferences, also affiliated 
with the defendant. The defendant International Unlon alone has been 
sued on the theory that  i t  was the principal for whom Locals 71 and 
509 were acting as  agents w t h i n  tlie scope of their authority a t  the 
time of the e ~ e n t s  out of which this luwui t  arose. Wl~ether the facts 
support this theory is an issue tha t  you must declde, as plaintiff's 
contentions in this respect are expres~sly denied by the defendant. 

"Under the law the defendant International Union, on the one hand, 
and its subordinate affiliated bodies such as  local unions, jolnt counc~ls 
and conferences, on the other hand, are considered separate and distinct 
entities. The mere fact tha t  a local union or other subordinate bodies 
are constituent bodies or entitie~s embraced within or affiliated with the 
Intern~ational Union does not of itself make the local union or other 
subordinate bodies the agent of the International Union, nolr doas this 
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fac t  of affiliatioa lnake this Inlternational Union responsible for such 
acts of tlie local unlons or othe~r subord~nate  bodies. 

"To hold tlie Defendant rcsponsibltl for the actlons of said local 
unions, you must find either t h a t  defendant itself participated in such 
actions or tliat the local unions were actlng as the agents of the de- 
fendant." 

n'hethcr plamtiff was  damaged by unla~vful secondary boycott ac- 
t i v ~ t i e s  of the  unlon p~cke t s ,  and,  i f  so, n.lietlier tlio5e engaged in ~ u c l l  
activities Kcre acting as agents of I n l e ~ r i a t i o n ~ l  C n ~ o n  were the  ques- 
tf:ons ~nvolved In the first Issue. 

The  court's final l n s t ru r t~on  with rcfclence to  the first isliue Ivas a s  
follows: "Sow . . . if the plaintiff . . . has satisfied you . . . by t(lie 
greater weight of tlie evidence tha t  in fn i l~ng  to  handle the  cargo of 
the  pla~ntiff 's  transportation company,  hot nmnbers  of tlie union were 
n c t ~ n g  not a s  indivldunls but 111 concerted actions for and on behalf of 
tlie U n ~ o n  a s  its agent, t ha t  the union would become responqible for 
t l l e ~ s  action; and if i t  has not so satisfied you, then i t  mould be not  
responsible. Therefore, if you find t h a t  the members of the  union mere 
noit acting a s  individuals and t h a t  they engaged in secondary boy- 
cotting, if you find from the evidence and by  the greater w i g h t  of 
t h e  evidence, then i t  would be your duty  to  answer t h a t  first issue yes. 
If you are  not satisfied, Ladles and Gentlemen of the  Jury ,  if you 
a r e  not satisfied, then i t  would be your duty  to answer t h a t  issue no." 

Internationla1 Union dld not except to the  last quoted excerpt. W e  
are not now concerned with whether i t  1s insufficient or erroneous. 

T h e  relat~onsllips between the  Internatioinal Union, the conferences, 
t h e  jomt councils and the  (approximately 960) locals a re  set forth in 
ltlie constitution of the International Union. Excerpts thelefronl are  
quoted by Higyins, J., in Transportation Co. v. Brotherhood, 257 N.C. 
18, 125 S.E. 2d 277, ccrtlorarz denied s d  nom. International Brother- 
hood of Teamsters, ChaufJews, TVarehozcsemen and  Helpers of Amer- 
ica, Petitzoner v .  Overnite Transportation Co., 371 U.S. 662, petition 
for rehearing denied, 371 U.S. 899. I n  International Bro. of Teamsters, 
etc, v. Unzted States, 4 Cir., 275 F. 2d 610, I-Iaynsworth, Circuit 
Judge, sunmarizcs the provisions bearing upon tlie International 
Unlon's right of control over a local union. We  approve Judge Hayns- 
worth's sunnilary and agree with the  court's conclusion, viz : "It ( the  
constitution) sho~vcd sucll estenlsive control and clirect~on of the  local 
a s  to  warrant  t h e  conclusion t h a t  the local i j  a component of the  I n -  
ternational. T h e  local is the  internal organizalional means which the  
International employs t o  keep i t s  accounts of i ts  membership, t o  col- 
lect its sevenucls, and to execute and enforce its pol~cies. If all of the  
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ot,her general and specific r~ghtis of control vested in International 
should prove insufficient to assure subservience of a local in a particu- 
lar matter, the right to suspend the charter and seize immediate con- 
trol of a local ~ ~ l i i c l i  adopts an indepcndent course niust be effect~ve." 

A 5  to nliether International Union esercmd ins right of control, the 
evidence 1s 111 conflict; but, when ronisidered In the light most favor- 
able to plaintiff, Ive think ~t was sufficient to support findings tha t  In- 
ternational Union authorized the s t r ~ k e  and supported i t  by direct pay- 
ment of sttrllre benefits to Local 71 iC1i::rlottel pickets and by lndlrect 
paylncnt of strike benefits to Local 723 ( I t l a n t a )  pickets, and tha t  In-  
ternational Union IT-as fully advised of the secondaxy boycott activi- 
ties being employed as a nicans of obtaining the objcctives of the 
strlke. 

International Union contends, citing Labor Eoard v. Rice Milling 
Co., 311 U.S. GG3. 93 L. Ed. 1277, 71 S. Ct. 961, and other decisionis, 
tha t  the cvldcnce fails to dlsclose secondary boycott activities in vio- 
la tlon of Section 303 ( a ) .  I n  our view, the evidence, when considered in 
the light most favorable to plaintiff, was sufficient to support findings 
that  the activ~ties of union pickets a t  the places of business of plain- 
tiff's cusltoniel~s and interchange carrlera znd~tced and encouraged the 
employees of such secondary employer.; by concerted action to refuse 
to handle commod~ties transported by plaintiff. 

International Union's aissignnient of error directed to the court's 
denial of its motion for judgment of involuntary noinsuit is overruled. 

International Union asslgns as error the admission by the court 
ovnr its objection of the testimony referred to below. 

The evidence that  plaintiff was damaged by the secondary boycott 
aotivities of union pickets is plenary and uncontradicted. International 
union contended, and offered evidence tending to show, that i t  did 
not autlior~ze {lie strike or piclteting or secondary boycott actlvities; 
that,  n-hcn plnlntiff refused to reinstate union niembers who had gone 
on stnke, such payments as International Union made were lockout 
benefits, not strike benefits; and that ,  in cnlllng the strike and in 
picketing and In the secondary boycott actlvities, the local unions act- 
cd nutonomous llnlons and not *q.s agvnts of Interniatlonal Union. 

Tlicre 1s evldence tha t  plaintiff "got an inj~mction In t he  Federal 
Court around August 20, 1939." Lipparently, the roving or ambula- 
tory piclieting and secondary boycott activ~ties were then enjoined but 
picketing a t  plaintiff's terminals was permtted to continue and did 
continue. 

International Union assigns as error the  admission, over its objec- 
tion, (1) of certain testimony of J. D. Brothers, Sew Dixie's President, 
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JIOTOR LISES L.. BROTHERHOOD A S D  DIXIE IJISES C .  RROTIIEBHOOD. 

a s  to what R. C. Cook, President of Local 728 (Atlanta),  tesltified a t  
a Sat ional  Laibor Relabions Board hearing in -4tlanta, and (2) of a 
po~rtion of the official report of said hearing, consisting of testimony 
given by Cook a t  said hearing. The said record indicates the hearlng 
was held October 29, 1959, in a proceeding to which Local 509, Local 
728 and Jocie (but not International Un~oln) were parties. The exact 
nature and purpose of the hearing does not appear. 

Brothers test~fied tha t  he, personally, cross-examined Cook a t  said 
National Labor Relations Board hearing. Brothers  as permitted to 
testify, over oibjection by Internstional Union, as follows: "Rlr. Cook 
admitted under my crosls-examination that  he was reimbursed by Joink 
Council 9 for every, for all of the  s t~i l re  expenses, and in  turn Joint 
Council 9 was partially reimbursed by the Internationnl." Interna- 
tional Unlion inoved to strike and for a mistrial and excepted to the 
denial of its said motions. 

The portion of said official report oi'fcred and admitted in evidence 
tends to show tha t  Local 728 made  payment)^ to Overnite and Jocie 
pickets; that ,  although not affiliated with Joint Council 9, Local 728 
was reimbursed by Joint Council 9 to the extent of its payments to  
Jocie pickets; and thai  Joint Council 9 wa~s reimbursed in past by In -  
ternational Union. Local 509 (Columbia) and Local 71 (Charlotte) 
were affiliated w t h  Joint Council 9. 

Cook was not a witness a t  the trial of this action. 
Plamtiff suggests tha t  this evidenctl was competent as a declara- 

tion against interest. Cook was testifying as President of Local 728, 
a party to the proceeding. XThether his declarations were against the 
interelst of Cook or of Local 725 does not appear. There is no evidence 
tha t  Cook mas an officer of International Union. International Union 
n-as not a party to the proceeding and Cook was not testifying in i ts  
belialf. l17hen hils testimony was given, the alleged roving or ambula- 
tory picketing and secondary boycott activitie~s had been enjoined. It 
1s noted that the statements attributed to Cook referred to x-hat (may 
have) occurrcd in May,  June, July and August of 1959. 

There was independent evidence that  Local 728 made payments to 
Jocie pickets, tha t  Joint Counlcil 9 made payments to  Local 728 and 
t h a t  Inteirnational Union made payments to  Joint Council 9. But  tihe 
evidence as to Cook's tejstimony a t  the National Labor Relatiom 
Board hearing is the only evidence that  tends po~sitively to  identify 
payments made by International Union t o  Joint Council 9 as made to  
reimburse Local 728 in part  for paytnents made by i t  t o  Jocie pickets. 
There can be no question as  t o  the force and prejudlicial effect of the 
ltesltimiony s s  t'o what Cooik said October 29, 1959, a t  said Nahionial 
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Labor Relatiom Board Hearing. The evidence as  to what Cook testi- 
fied a t  said hearing mas incompetent because (1) i t  was hearsay, and 
(2) agency inay not be proved by the declarations of the alleged agenit. 
The admission tlhereof is prejudicial error for which a new trial must 
be awarded. 

International Union assignis as  error the admission, ovelr its objec- 
tion, of four docuinent,s identified collectively as plaintiff's Exhibit 17, 
to  wit: 

" (1) N E T S  RELEASE 
'For Immediate Release to all Sen-s Media 
Greenville, South Carolina 
February 1, 1962 

TEAMSTERS LOSE hG.4IK 

The Teamsters' organizers suffered another defeat in Gree~nville, 
South Carolina on February 1, 1962. I n  an election supervised by the 
National Labor Relations Board, the employees of tlie New Dixie 
Lines' terminnl a t  Greenville rejected Teamsters Local 509 as tlheir 
bargaining agent. Only one vote was cast in favor of the Union. 

(This n n s  tlie first election ever held in the New Dixie four state 
operation sinice this general commodity imtor  carrier began opera- 
tions in 1945. S e w  Dixie operates throughout Virginia, North Carolina, 
South Carolina, and Georgia from twenty-two terminal locations with 
an annual gross revenue exceeding $4,500,000.00.) (Our parentheses). 

(This completes tghe latest ohapter of Hoffa's Teamsters efforts to 
organize the employeels of Smv Dixie.) (Our parentheses). 

( I n  1939 New Dixie and its subsidiary, Jocie Motor Lines, were in- 
volved in a prolonged and bitter struggle with tlie Teamsters. As a re- 
isult New Dixie filed a $500,000.00 suit against Hoffa's International 
Union for damages alleged to have been inflicted as a result of unlatv- 
ful second:try boycott activity and violence. This suit is scheduled 
for trial in the Superior Court of Charlotte, Korth Carolina on April 
16, 1962.) (Our parentheses). 

s/J. D.  Brothers 
President' 

" ( 2 )  LETTER OF J. D .  BROTHERS, PRESIDENT OF T H E  
NEW D I X I E  LIKES, IXC. 
'THE KEV7 D I X I E  LINES, INC. 

SEIT' D I X I E  
BROOK ROAD A S D  NORWOOD .4VE., RICHMOND, VA. 
P. 0. BOX 5032, PHONE E L  5-9141 
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February 12, 1962 

To  all New D ~ x i e  Friends: 
Enclosed is a copy of a Sews  Release made on February 1. I thouglit 

you might be interested in its contents. 
Very truly youns, 
N E W  D I X I E  LINES 
s/J. D .  Brothers 
Presidelnt 

J D B  'de 
At t :  Sen-s Release' 

" (3)  L E T T E R  OF D .  S. WILLARD, PRESIDENT O F  LOCAL 
UNION 391 

'CI1AUFFEURS, TEAMSTERS & HELPERS 
Local No. 391 

Main Office 
P .  0 .  Box 873, Phone BRoadway 3-7389, 
Greeosboiro, North Carolina 

Sub-office 
P. 0. Box 598, Phone PArk 5-7586 
TT7inston-Salem, Xorth Carolina 

Affihted with 
EASTERK CONFERENCE OF TEAMSTERS I. B. of T .  C. TV. & 
H. OF A. 

Affiliated with Carolina Joint 
Council No. 9 

February 15, 1962 

Mr. James R.  Hoffa, General President 
International Brotherhood of Team~sters 
25 Louisiana Avenue, N. TIT. 
Washington 1, D.  C. 

Dear  Sir and Brother: 

Enclosed herewith is photocopy of letter and News Release put out 
by the New Dixie Lines, Inc. 

This is being mailed to businas  concerns, as this wals handed to one 
of Local 391 members by a customer that  he was delivering at. Thits is 
for your information. 
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With best wi~shes, I am 
Fraternally yours, 
s/D. S. Willard, Pres. 
Teamsters Local Union 
KO. 391 

DSMT:m 
Encl. ' 

"(4)  L E T T E R  OF JAMES R. HOFFA, G E S E R A L  PRESIDEKT 
O F  T H E  D E F E K D h K T  IYTERN.1TIOKAL. 

N L R B  
CASE NO. 11-CC-17 
S h'ew Dixie Lines 
S 
Fobiuary 19, 1962 

'Mr. Thomas E. Flynn, Area Director 
Eastern Conference of Teamsters 
100 Indiana 9ve. ,  N.W. 
Washington, D.  C. 
Dear Sir and Brother: 

The attached communication from D .  S. Willard, President of Local 
Union 391 is self-explanatory. 

From the looks of this I would say tlmt it might be well to be sure 
of ourselves befolre we petition for elections. Please go to work on this 
and organize all of the employees and pull them out on strike if you 
can't win the election. 

Fraternally yours, 
James R .  Hoffa 
General President 

JRH;yk 
Enc. ' " 

IT'hile the 1962 letters of Willard and Hoffa were not competent as  
cridcnce that  Hoffa authorizcd, supported or ratified the strike, pick- 
eting and secondary boycott activities in May,  June, July and Au- 
gust of 1959, they would appear competent for a limited purpose, that  
is, as bearing upon the question ns to whether, as contended by Inter- 
national Union and as International Union's evidence tended to show, 
the locals in ac.tual practice Jvere autononlous and not subject to the 
direction and control of International Union. However, i t  does not 
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appear defendant requested the court to inlstruct the jury as t o  the 
limited purpose for which said 1962 lettens were cornpatent. Under 
Rule 21, Rules of Praatice in bhe Supreme Court, 254 N.C. 783, 803, i t  
is not a "ground of exception tha t  evidence competent for some PUT- 

poses, but nolt foir all, is admitted generally, unless the appellant asks 
a t  the time of admission, tha t  its purpose shall be restricted." 

A portion of the "News Release" (trhrough the first paragraph 
thereof) was admissible as explanatory of the subject referred to  in 
said 1962 letters. The second, third and fourth paragraphs thereof 
(enclosed by our parenthesels) are self-serving and are not cornpietent 
for any purpose. However, i t  appears defendant's objection wais di- 
reoted to the "News Release" in its entirety rather than to specific 
portions thereof. In  thils connection, see Grandy v. Walker ,  234 N.C. 
734, 68 S E 2d 807, and S. v. Brooks, 260 S .C.  186, 158, 132 S.E. 2d 
352. 

While, under our rules, the admission of said 1962 letters and of said 
"News Releaee" over defendant's general objection would not ordinar- 
ily be ground for a new trial, the foregoing discussion with reference 
to tihe competency sf trhis evidence seem3 appnopriate. 

We pass, witihout discu~ssion, the questions raised by assignments of 
w r w  directed (1) to  the court's failure to  submit the speaific is~sue as  
to  agency tendered by International Union and (2)  to designated por- 
tions of the charge bearing upon the first issue. These questions may 
not recur a t  the next trial. Moreova-, slnce a new trial iis awarded, we 
do  not discuss, upon the pleadings and evidence in the record now be- 
fore us, whetliw the court emed in submitting the third and fourth 
Issues or in the instructions given the jury with referen~ce thereto. 

New trial. 

Parker ti Higgins, JJ., di,ssent. 
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T l i I S I T P  METHODIST CHURCH, TVILJIIXGTOS, SORTH CAROLISA, AsD 

CIIARLES I,. SSEEIIER',  J. WARD ASDREWS,  V. X. LASCASTER. 
MARK H. DIECEIJIAN, A. S. GRIST,  TT'. a. HAYES, ROGER MAT-  
TI-TETT'S. J. G. SlcI<EITHAN, ASD R. E'. BRADSHER,  TRCSTEES OF 

TRINITY METHODIST CHURCH, WILJIINQTON, NORTH CAROLINA V. 

CHAS. J. MILLER,  TRADING as CHAS. J. JI ILLIER COllPANT A N D  

G L E S S  FALLS INSURAKCE COMPBNY. 

(Fi led  16 October 1963.) 

1. Process  a & 

An action f o r  breach of contract  to rebuild a church organ, t he  contrnc- 
tor  claiming no interest  i n  the  organ nor  any lien thereon, i s  a n  action 
~ ~ l e l )  L S  C O I I ~ I ( I C ~ U  and  does not come ~v i th in  t he  provisions of G.S. 
1-98,? r 1 )  uo us to authorize service of 1)rocess on the  nonresident under 
G.S. 1-104 ( a  ) . 

2. Same- 
G.S.  1-99.2(6) does not  author ize  service of lxocess under G.S. 1-104(a)  

unless the defendant is  a resident of this Sta te  a n d  h a s  clel~arted there- 
from with in tent  to defraud creditors or avoid service of summons, a n d  
therefore the  s t a tu t e  can have no applicarion when i t  appears  from the  
coniplaint t ha t  drfendnnt is a nouresident or if i t  does not affirmatively 
nppear tha t  he  is  a resident who has  left the S t a t e  for  the  purpose of 
defrauding his creditors and  avoidi~ig  service of snnmolls.  

A jucigulen)t in pei'soi~ana rnnnot be rendered against  a defendant unless 
lrersonal service of lwocess is  bad  upon him within t he  Sta te  or h e  lias 
accepted service, or by general  apspearance, ac tual  o r  eo'nstructive, has  
~ r n i r e d  service, and personal servicee outside the  Sta te  lunder G.S. 1-104 is 
ineffectunl to give the  court  jurisdiction over the  person. 

APPEAL by defendant Chas. J. Miller from Parker, J., M a y  Civil 
Session 1963 of KEW HAKOVER. 

This is a civil action to recorer damages arising from an  alleged 
breach of contract. 

On 26 December 1936, defendant Chas. J. Jliller, trading as Chas. 
J.  Miller Company, entered into a contract with plaintiff Trinity 
Methodist Church of Wilmington, Sort11 Carolina, through its Board 
of Trustees, to rebuild an organ owned by plaintiff and located in 
TTilmington. S o r t h  Carolina. At  the time of the execution of the con- 
tract, defendant Chas. J. Miller was a cit$izsn and reisident of Char- 
lotte, llecklenburg County, Sor th  Carolina. 

On 16 June 1061, plaintiff notified defendant Glens Falls Insur- 
ance Company, wl-hich corporation had executed a performance bond 
on behalf of defendant l l i l ler,  that  Miller had breached hi~s contract. 
On 14 December 1962 t4his action wa<s instituted in Xew Hanover 
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County by issuing a sumnmns and filing a verified complaint in 
which ~t was alleged tha t  the individual defendant had breached his 
contract and "is not now a resident of North Carolina." 

The answer of the defendant surety admitted tha t  the individual 
defendant is not a resident of North Carolina. The affidavit for ffiervice 
sf process outside tihe State alleges that,  "After due and diligent 
search, said defendant, although a resident of North Carolma, cannot 
be found in this State and personal service cannot be made upon him 
in this State." 

The defendant Aliller was person:illy served in Logan County, 
Arkamas, under the provisions of G.S. 1-104. 

Pursuant to  the provisions of G.S. 1-134.1, Miller, through his 
counsel, moved to  dismiss the action against him for tha t  the  court 
has not properly acquired jurisdiction over the person of the de- 
fendant lh l l e r .  

The motlon was denied and the defendant Miller appeals, assigning 
error. 

H e n r y  R. H e n r y ;  Bz i rne f t  & B u m e t t ;  Carter ,  i lIzachison, Fox & 
LYewton for plaint i f f  appellee. 

Poisson, JIarshal l ,  Barnhil l  R. TVillinms for de fendant  appel lant .  

DENNY, C. J. The question for determination is, in an action for 
damages for byeach of contract, can valid service of projcess be had 
outslide the State of Korfh Carolina pursuant to the provisions of G.S. 
1-104. 

G.S. 1-104 provides in pertinent part  als follo\vs: " ( a )  I n  all actions 
and special proceedings in which a verified pleading or an  affidavit 
for service of process outside the State lias been filed pursumt to G.S. 
1-98.4, and an order for such service has been issued pursuant to G.S. 
1-99, ~t s l i ~ l l  be sufficient for service of procesa outside the State to 
mail the original and a copy of the process, together m-ith a copy of 
such pleading or affidavit, to  the sherifi' or other process officer of the 
county or corresponding governmental subdivision of the state where 
the pnrtv to be served is located, who shnll serve wme accolrding to its 
tenor. " * *" 

The affidavit required under the p~*ovisioas of G.S. 1-88.4 niu~st 
shorn, among other things, the fo l lo~~ing :  " (2) '  * " That  the  action 
or special proceeding is one of tholse specified in G.S. 1-98.2, tha t  a 
cause of action exists againsic the person to be served or tha t  he is a 
proper party, and that  the action or special proceeding is of such a 
kind tllat the court will have juri~sdiction upon servlce of process by 
publication olr iservice of process outside the State * * *." 
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G.S. 1-98.2 provides tohe particular instances in which service of 
process by publication olr service of process outside the State may be 
obtained, as follows: 

"(1) Those in which the court has jurisdiotio~n over the real or per- 
sonal property which is the subject matter of the litigation; 

"(2)  Tho~se in which the court by order of attachment granted 
therein a t  any time prior to judgment secures control over property 
(belonging to the person to  be served; 

" ( 3 )  Those for annulment of marriage, divorce, adoptioln olr culstody 
of a minor child, or for any other relief involving the domestic status 
of t$he person to be served; 

"(4) Thoise for the  purpose of revoking, cancelling, suspending or 
o t h e r ~ ~ i s e  regulating licenses issued or privileges granted by the 
State or any political subdivision thereof, or by any agency of either, 
to the person to be )served; and 

"(5)  Any other actions and ~spelcial proceeding~s in reni or quasi in 
rein in which the court has jurisdictioln over t~he res. 

"(6)  Where the defendant, a resident of this State, has departed 
therefrom o~r keeps himself concealed therein n-ith intent to defraud 
hils creditors or to  avoid the service of suniinons." 

The appellees contend tha t  subsections (1) and (6)  of the foregoing 
statute are applicable to the factual situation in t~his litigation. They 
ba~se their contention on the fact that  hIiller contracted to rebuild 
and modernize plaintiff's organ n-hich ils within the jurisdiction of the 
Superior Court where the action is pending. Conceding this to be 
true, the defendant Miller does not own the organ, neither are there 
any allegation13 in the complaint to the effect that  he claims any in- 
terest therein olr 1im thereon. Consequently, the organ is not the sub- 
ject matter of the litigation. Wrenn v. Graham, 236 S . C .  719, 74 S.E. 
2d 232. This litigation is bottomed on an alleged breach of contract. 
Therefore, the relief sought is an in personavz judgment, and sub- 
,section (1) of G.S. 1-98.2 has no application to the facts involved in 
this litigation. 

Kow with respect to subsection 16) of the statute, the affidavit 
upon which the order of service of process outside the Stlate was based 
was filed in the office of the Clerk of the Superior Court of New Han- 
over County on 9 January 1963. This affidavit is to the effect tha t  
defendant Chas. J,  l l i l ler 1s a resident of Xorth Carolma but cannot 
be found in the State and personal selrvice cannot be made upon him in 
this State;  tha t  according to the best informat~on available, said de- 
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fendant had departed from North Carolina and his last known addrests 
is 315 Eas t  Magazine Street, Booneville, Arkansas. 

On the other hand, the verified complaint filed in this action on 14 
Decernbor 1962 alleges that  defendant Chas. J. Miller is nott a resi- 
dent of Korth Carolina. 

As we construe subsection (6) of the statute, i t  applies only where 
the defendant is a resident of this State and has departed therefrom 
or keeps lilmself concealed therein with intent to  defraud hi,s creditors 
oir to avoid the amvice of process. There is no allegation in the affidavih 
or in plaintiff's complaint, alleging t<hat the defendant left the State 
with the intent to defraud his creditors or t o  avoid service of process. 
Even so, in our opinion, subscction (6)  of the statute has no  applica- 
tion to  a nonlresident of this State. 

In  Hillton v. Insurance Co., 126 N.C. 18, 35 S.E. 182, 78 Am. St. Rep. 
636, i t  is said: "Any attempt by one State to  give its courts jurisdic- 
tion beyond its own limits over persons domiciled, or property situated, 
in another State, is a usurpation of authority and is void. This law 
would not apply of couiisle in ca~ses where the courts of one Stake had 
made personal service of process upon persons who lived in another 
State, but who had putt themselves within hhe jurisdiction of tha t  other 
State. And other methods of giving notice of court proceedings to non- 
residents are permitted, as service by publicahion, where the property 
of the nonresident is brought under the control of the court by attach- 
ment or otrher equivalent act, the theory of the law being t'hat the 
owner is always in po~ssossion of his property, and tha t  its seizure will 
infoirnl him of the seizure, and trhait he will look out for hi~s interest. 
And also other methods of service of process will be allowed in cases 
nihere property i,s sought t o  be partitioned between residmts and non- 
residents; in cases to enforce a contract between such person~s concern- 
ing property within the jurisdiction; in cases of condemnation of a noin- 
resident's property for public purpolses, and also to fix the  status of a 
nonresident as  to  his relations with a resident within the jurisdiction 
-ars in dlvorce proceedings. But,  ads was said in Pennoyer v. Neff, 95 
U.S. 727, 'Where the entire object of $he action is to determine the per- 
sonal rights and obligations of bhe defendants, t h a t  is, where the suit 
is merely in personnm, constructive service in this farm upon a. non- 
resident is ineffectual for any purpose. Process from the tribunals of 
m e  State can not run into another State and summon parties tihere 
domiciled to  leave its territory and respond to  proceedings again~st 
them. Pu~blication of process or notice within the State where the tri- 
bunal sits can not create any greater d~l igat ion upon the nonresident 
to appear. Process sent to hlm out of the State and process publi~shed 
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within i t  are equally unavailing in proceedings to establish his 
personal liability.' " Harris v. Upham, 244 5.C. 477, 94 S.E. 2d 370. 

I n  Burton v. Dixon, 259 N.C. 473, 131 S.E. 2d 27, Moore, J . ,  speak- 
ing for the Court, said: "Jurisdictioln of a party in an action in per- 
sonam, as ils the inistant action, can only be acquired by personal serv- 
ice of process within the territorial juri~sdiction of the court, or by 
acceptance of service, or by general appearance, active or constructive. 
Warlick v. Reynolds, 131 N.C. 606, 66 S.E. 637. I n  an a~ction in per- 
sonam constructive service (by publication, or personal service outside 
the State) upon a nonresident is ineffectual for any purpo~se. Stevens v. 
Cecil, 214 N.C. 217, 199 S.E. 161; McIntosh: Norbh Carolina Practice 
and Procedure (2d ed. 1956), s. 911, p. 479." 

There can be no doubt about the fact that  the defendlant, Chas. J. 
Miller, was not a resident of this State when this action was instituted. 
Therefore, based on the cause of actioln alleged in the complaint, we 
hold bhat the provisions of G.S. 1-98.2, subseotions (1) and (6 ) ,  do not 
authorize service of process by publication or service of process out,side 
the State on the defendant, Ohas. J. Miller, a nonresident, that  will 
give the Superior Court jurisdiction to  render a valid in personam judg- 
ment against him. 

Revwsed. 

CAROLISA ISDUSTRI-41' BANK, A CORPORATIOS,  r. 
TERRY A S S E  JIERIIIAIOS. 

(Filed 16 October 1963.1 

1. Usury § 1- 
In  order to be entitled to recover the penalty for usury, plaintiff must 

show that there was a loan or forbearance of money made with the nnder- 
stancling of repayment, that for such loan or forbearance a greatcr rate of 
interest than is allowed by law was paid, and that  there mas a corrupt in- 
tent on the part of defendant to take more than the leqal rate of ilittlrest 
for the use of the moneF. 

2. S a m e  
If a transaction is a sale and not a loan, the fact that the differential 

between the cash and the sale price exceeds the legal rate of interest 
does not render the transaction usurious. but if the form of the tranqac- 
tion is a mere subterfuge to oonceal an exaction of more than the legal 
rate of interest on what is in fact a loan rind not a sale, the transacTion 
will be regarded according to its true character and will be held usurious. 
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and if the nature of the transaction is doubtful the question is for the de- 
ternlination of the jury. 

3. Same- 
If tlie trmsaction between the p u r c b a w ~  and the dealer is in fact a sale 

and not a loan and is not, therefore, usurious even though the credit price 
esceeds the cash price bp more than the legal interest, such transaction is 
not converted into a loan br reason of the fact that a finance company 
solicits the business of discounting the purchase money notes from the 
tlealer and furnishes fornis for the contracts and a sc~hedule or table for 
the dealer to conl1,ute the finance charges, and the contract, being valid 
between the original parties, is enforceable by the finance company. 

4 .  Same- 
I11 this action by a finance company as assignee or purchaser of a note 

given for the balance of the rmrchase price of an automobile, nonsuit 
sllould have been entered on d~efenaa~nt's countercLaim for usury upon 
evidence tending to show that plaintiff voluntarily purnhased the auto- 
mobile and signed a "confirmation of sale" showing a differential for  time 
paynient orer the cash price in an aniclunt esceeding the legal interest, 
notwithstanding evidence that  the finanre conipany furnished the printed 
forni of the contract, since the eridence discloses that the transaction was 
a bona fide sale and not a loan or forbearance of money. G.S. 24-2. 

APPEAL by plaintiff from JIartin,  S. J., February 1963 Session of 
BUNCOMBE. 

Action by plaintiff for a deficiency judgment on an  instalmmt note 
and foreclosure of a chattel mortgage on an automobile. Defend~ant 
counterclaims for the penalty arising from an alleged exaction of usury. 

From judgment in favor of defendant, plaintiff appeals. 

Lee, Lee & Cogbzirn for plaintiff. 
Williams, Williams & Morris fo r  defendant. 

MOORE, J. The evidence discloses the following undisputed factis: 
On 17 June 1960 defendant purchased a secondhand automobile from 
Dorato hIotors, Inc., st Oteen, North Carolina. Defendant paid $500 
in cash and executed a promislsory note in the amount of $1171.20, witih 
interest from maturity a t  670 per annum, payable to Dorato in 24 
equal monthly instalments of $48.80; she executed to C. J .  O'Coinnell, 
Trustee, and Dorato a "deed of trust on personal property" (chattel 
mostgage) conveying the automobile as security for the note, land obli- 
gating defendant tlo maintain fire, thef t  and collision insurance mihh 
loss payable to Dorato; and she s~gned a "Confirmation of Sale," 
sho~ving the transaction, and containing anlong others the following 
entries: 
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Cash Selling Price of Car $1295 00 
Accessories K. C. Sales Tax 
Total Cost including accassories $1295.00 
Cash Down Payment $500.00 
Total Credit 500.00 
Balance Due 795.00 
Plus Differential for time payment $ 376.20 
Total Selling Price of Car-Including 

Time Differential 1171.20 
There are spaces for showing insurance 

coverages, but none are filled in 
Payments $48.80 each nionth for 24 months 

Beginning 17 July 60. 

The note and chattel mortgage are on forms supplied to Dorato by 
plaintiff. C. J O'Connell is secretary to one of the officials of plaintiff 
and pla~ntiff had issued instructions tha t  O'Connell was to be trustee 
in tole in~struiiieiits purchased by it. There was no contract or agree- 
ment that  plaintiff would purchase any particular notes or chattel 
mortgages accepted by Dorato. Defendant's note and chattel mort- 
gage were purchased by plaintiff about 20 June 1960 for $899.28, and 
the "Confirmation of Sale" mas delivered to plaintiff along with the 
note and chattel mortgage. Plaintiff obtained fire, theft and collision 
insurance and credit life insurance and paid premiums of $121 and 
$23.42. I t  also paid a title recording fee of $1.50. Plaintiff's profit was 
$126. 

On 28 February 1962 plaintiff filed this action and complained tha t  
defendant n.as in default in the payment of the note in the amount of 
$334.70 and prayed for judgment in tha t  amount and for foreclosure 
of its lien. On 8 March 1962 defendant paid the note in full according 
to its tenor. Defendant then answered the complaint and alleged tha t  
the note was usurious, the principal was 8795, and the so-called "diff- 
erential for Time Payment" of $376.20 was interest, and asked for 
recovery of $752.40 unlder the double-interest penalty of G.S. 24-2. 

Defendant was permitted, over the objection of plaintiff, to  testify 
that the total  purchase price of the car is $1295, she paid $500 leavlng 
a balance due of $795, and the $376.20 shown on the "Confirn~ation of 
Sale" 1s ~ntere~st.  

The trial prooeaded only upon the counterclaim. The court denied 
plaintiff's motions to nonsuit the counterclaim. The jury found tha t  
plaintiff charged and received usurious interect and fixed the penalty 
a t  $752 40. 
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The usury )statute, G.S. 24-2, provides, in part, tha t  "The taking, re- 
ceiving, reserving or charging a greater rate of interest than six per 
centum per analum, either before or af tw the interast may accrue, when 
knoiwingly done, s~hall be a forfeiture of the entire interest . . . and in 
case a greater rate of interest has been paid, the person . . . by whom 
i t  has been paid, may recover back twice the amount of interest 
paid . . ." 

To maintain an action for the usury penalty the claimant must 
show: (1) T h a t  there was a loan, express or implied. (Or a fofibear- 
ance of money, Miller v. Dunn, 188 K.C. 397, 124 S.E. 746; Church- 
ill v. Turnage. 122 N.C. 426, 30 S.E. 122).  (2)  T h a t  there was an 
undemtanding betweeln the parties that  the money lent would be 
returned. (3)  That  for such loan oir forbearance a greater rate of 
interest than i~s allowed by lam was paid. (4) Tha t  there was a 
o m u p t  intent t o  take more than the legal rate for the use of the 
money. Preyer v. Parker, 257 N.C. 440, 125 S.E. 2d 916; Loan Co. v. 
Yokley ,  174 N.C. 573, 94 S.E. 102; Doster v. Engluh, 152 N.C. 339, 
67 S.E. 754. If in fact the transactioln is a bona fide sale and not a 
loan of money, i t  is nat  usurious. Yarboro~igh v. Hughes, 139 X.C. 
199, 51 S.E. 904. But  if the form of the transaction is a subterfuge 
to conceal an exactioln of more than the legal rate of intemst oa 
what is in fact a loan and not a sale, t-he transaction svill be re- 
garded according to its true character a~nd will be held usurious. 
Ripple v. Mortgage Corp., 193 X.C. 422, 137 S.E. 156. The law con- 
sidem the su~bstancs and not the mere form or outward appearances. 
Sherm'll v. Hood, Commissioner of  Banks, 208 N.C. 472. 181 S.E. 
330; Pratt v. Mortgage Company, 196 X.C. 294, 145 S.E. 396. If tihe 
transaction its of doubtful character i t  should be submitted to the 
jury for determination. Loan Po. v. Yokley ,  supra; Sherm'll v. Hood, 
Commr. of Banks, supra; Doster v. English, supra; Bank v. Wysong 
& Miles Co., 177 N.C. 284, 98 S.E. 769. 

Moist of the states have ulsury laws of the same import as the 
North Carolina statute. I n  interpreting these l a ~ ~ s  in rclatioin to  
transactions such as the one sub judice tihere have been declared, by 
the overwhelming weight of authority, the following principles: (1) 
Usury can olnly attach to a loan of money or tio forbearance of a 
debt. Conzmercial Credit Co. v. Tarwater, 110 S. 39, 48 -4. L. R. 1437 
(Ma.  1926). (2)  A vendor may fix on his property one price for cash 
and another for credit, and the mere fact tha t  tlhe credit price ex- 
ceeds the cash price by a greater percentage than is permitted by 
the usury laws is a matter of concern to the parties and not to the 
oourtrs, b a r ~ i n g  evidence of bad faith. Van Asperen v. Darling Olds, 
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Inc., 93 N.W. 2d 690 (Minn. 1938) ; National Bond & Investment 
Co. v. Atkinson, 254 S.W. 2d 885 (Tex. 1932) ; Brown v. Crandall, 
61 S.E. 2d 761 (S. C. 1930); 91 C. J. S., Usury, ,s. 18, p. 589. (3) 
Usury cannot be predicated upon the fact tha t  property is sold on 
a credit a t  an advance over what ~voluld be charged in case of a 
cash sale so long as  it appears that  the price charged is in fact fixed 
for the purchase of goods on credit with no intention or purpoise of 
defeating the usury laws, even though the differelnce between the 
cash price and the credit price, if conisidered as  interest, amlounts to 
more than the legal rate. Bryant v. Securities Investment Co., 102 
S. 2d 701 (Aliss. 1938) ; ATewkirk v. Unive~sal C. I .  T. Credzt Corp., 
90 S.E. 2d d l8  (Ga. 1955); Wilson v. J. E. French Co., 4 P. 2d  
537 (Cal. 1931) ; Commercial Credit Co. v. Shelton, 104 S. 75 (Rliss. 
1925) ; Davidson v. Davis, 32 S. 139 (Fla.  1910). (4) A bona fidc 
credit sale upon an inlstalment payment ba~sis does not involve a, loan 
of money or a forbearance of a debt within the meaning and ap- 
plication of the usury laws. Zazzaro v. Colonial Acceptance Corp., 
167 A. 734 (Conn. 1933). ( 3 )  A finance company i~s not precluded 
from enforcing a credit sale contract according t o  its terms, if valid 
between the original parties, although the credit price exceeds tlhe 
cash price by more than the legal interest. And such transaction is 
not converted into a loan by reaso~n of the fact the finance com- 
pany mlicited such business from the dealer and furnished forma 
for the contract, and if the seller computes the finance charge in ac- 
cordance with a table or schedule furnished by the finance company. 
Black v. Contract Purchase Corp., 42 K.W. 2d 768 (Rlich. 1950); 
Co?nmercial Credit Co, v. Tarwater, supra. 

R e  cite only a few cases in support of the foregoing propositions. 
Authorities are so numerous that  an exhaustive listing would lseem 
supererogatory. It suffices here to refer t o  the citationis, listings, an- 
notations and supplements of 143 A.L.R. 238-268; 57 A.L.R. 880, 
881; 48 A.L.R. 1442-1446. A few jurisdictions have contrary hold- 
ings on some aspects of these matters but moist of them are based on 
~statute~s differing from ours and regulating retail credit sales. Trcd- 
mobile. Inc. v. Hardesty. 112 K.JJ7. 2d 535 (Neb. 1961) ; National 
Bond &. Investment Co. v. Atkinson, supra; Universal Credit Co. v. 
Lowell, 2 N.Y.S. 2d 743 (1938) ; E. T ~ i s  Sapier  Co. v. Trawick, 139 
S.E. 582 (Ga. 1927). 

"If there is a real and bona fide purchase, not made a~s the o'cca- 
sion or pretext for a loan, the transaction will not be usurious even 
though the sale be for an exorbitant price, and a note is taken, a t  
legal rates, for the unpaid purchase money. The reaisoln is tha t  the 
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statute against usury is ~strilting at ,  and forbidding, the extraction or 
reception of more than a specified legal rate for the hire of nmney, 
and not for anything else; and a purchaser is not, like the needy 
~borro~wer, a victiim of a rapaciou~s lender, since he can refrain from 
the purchase if he does not choo\se t,o pay the price asked by the 
seller." General Motors Acceptance Corp. v. Weinrich, 262 S.W. 425 
(Mo. 1924). 

We are unable to  distinguish the instant case from Hendrix v. 
Cadillac Co., 220 N.C. 64, 16 S.E. 2d 436 (1941). It is a per curianz 
opinion and does not recite the fact,s. .4n examination of the record 
on appeal reveals the following. Plaintiff purchased n secondhand 
automolbile faom defendant-dealer. Dealer quoted a price of $400; 
plaintiff made a cash payment of $135. I n  the note and conditional 
sale contract executed by plaintiff $72.20 was added for time price 
differential and in~surance. The note mas for $337.20 payable in 15 
equal monthly instalments. The time price differential, afteir de- 
ducting therefrom an  insurance premium, exceeded the legal rate of 
interest on $265 for the term of the note. Plaint~ff testified he did 
not know the $72.20 had been added. The credit papers were assign- 
ed to  a finance company. Plaintiff paid the note in full and sued the 
dealer and finance company for usury penalty. The trial judge non- 
suited plaintiff. On appeal this Court declared: "An examinatiom of 
the evidence convinces us tha t  tnhe transaction involved was indeed a 
 sale and not a loan and therefore the cause of action alleged by 
plaintiff is not sustained by the evidence." 

The instant case is in all material respects factually parallel to 
the Hendrix case. Tile transaction was a sale and not a loan or for- 
benrance of debt. For a case colnistituting a sale in fonn but a loan 
in fact,  )see Ripple v, Mortgage Corp., supra. 

The General Ae~sembly has provided tha t  time prices for supplies 
advanced for cultivation of crops shall not exceed ten per cent over 
the  retail cash prices. G.P. 44-54. But  there is no statute regulating 
time priceis in general retail credit sales payable in imtaln1ent.s. 

The court below erred in overruling plaintiff's nlot~on to nonsuit 
defendant's counterclaim. 

Reversed. 
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(Filed 16 October 1DG3.) 

1. Automobiles § 41f- 
The evidence in this case is h e l d  sufficient to be submitted to the jury 

on the issue of defeniland's negligence in colliding with the rear of the 
autonlobile d r i ~ e n  by plaintiff. 

2. Trial § 3 3 -  
A charge which contains a statement of the resl~ectiw contention\ of 

the parties and a statement of the abstraot principlt s of law iiirolr ed in 
the case, but which fails to apply the Law to the faots in e~-idenee or 
charge the jury the respectire circumstances under wliich the i.sue.; iliould 
be answered in the affirmative and in the l~ega t i~c . ,  niuit be licld for i re -  
judicial error. G.S. 1-180. 

3. Automobiles 5 46- 
Where there is no evidence that the scene of the accident \ m a  \\ithi11 a 

business district as  defined in G.S. 20-38(a), a charge as  to the rnasimum 
speed in a business district must be held for prejudicial error in charging 
on an abstract principle of law not supported by any el idence in the case. 

APPEAL by  defendants from Sink, E. J., Regular June 1963 Civil 
Session of WATAUGA. 

Civil action, instituted 28 June 1962, t o  recover damages for per- 
sonal injuries caused by the  alleged actionable negligence of Tommy 
Barnes, minor son of J u d  Barnes, in the  operation of a Cllevrolet 
automotbile onmed by  and registered in the  name of Jud  Barnes, and 
kept by him for bhe convenience, pleasure, and busine.;~ of his 
family. 

Defendants filed a joint ansn-er in which they deny t h a t  Tonxny 
Barnes mas negligent in the operation of his father's automobile, 
conditionally plead contributory negligence of plaintiff in the opera- 
tion of his automobile a s  a bar t o  any recovery by him, and in 
which Jud  Barnes avers a counterclaim to recover for damages to  
his automolbile allegedly caused by the actionable negligence of 
plaintiff in the  opera t~on of his automob~le.  

The jury found by  its verdict t ha t  plaintiff Tvas injured hy the 
negligence of Tominy Barnes, as alleged, tha t  at  the  time of the 
collision Tommy Barnes m i s  acting as agent of Jud  Barnes :md 
within tihe scope of his agency (thjs issue mas answered "Yes" by 
consent). t h a t  plaintiff was free from contributory negligence as al- 
leged in the  answer, and awarded him daxnagas in the sum of $10,- 
0 0 .  The jury did not answer the issues arising upon the  counter- 
claim of Jud  Barnes. 
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From a judgment in accord with the verdict, defendants appeal. 

Holslzouser & Holshouser for defendant appellants. 
McElwee & Hall by  Richard A. Vestal  for plaintiff appellee. 

PER CURIAM. Plaintiff's evidence tends to show: About 5 :3O p.m. 
on 10 Rlay 1962 he was driving his automobile west on King Street 
in the town of Boone. He  stopped behind a truck preparing to 
make a left turn, and had his left arm extended "with a slow or 
stop sign." ilftelr he had been stopped there for approxin~ately trhree 
o r  four minutes, Toinmy Barnes driving his father's automobile ran 
into the rear of his automobile. He  was thrown forward, then jerked 
back over the seat, and then thrown forward again. He  sustained 
serious injuries as  a result of the collision. 

The joint ansnver adnuts that  Jud Barnes mas the owner of the 
automo~bile his son Tommy Barnes was driving a t  the time of the 
colli.ion, and t h a t  i t  was registered in the name of Jud Barnes as 
owner. 

Defendant Toinmy Ba~rnes testified on crowexamination: "I was 
going 35 miles an  hour. * ' " I rememlber talking to  the Chief of 
Police up trhere. " " * I gue3s I (said that I told Mr. Thoillas tha t  I 
ran into the back of this car because I ju~st didn't see it. I told him 
the car stopped suddenly in front of me and I hit him. I told Mr. 
Thomas tjhat." The RIr. Thomas referred to was Hubert Thomas, 
Chief of Police of the toxn of Boone, and a witness for plaintiff. 

The complaint alleges, inter alza, Tommy Barnes was negligent in 
operating the automotbile without keeping a proper lookout. 

Considering plaintiff's evidence in the light most favorable t o  
him, and the evidence of defendants favorable to him, i t  was suffi- 
cient to  carry the case to t>he jury, and defendants' assignment of 
error that  the court erred in denying their motion for compul~sory 
nonsuit made a t  the close of all the evidence is overruled. Smith v. 
Rawlins, 253 K.C. 67, 116 S.E. 2d 184; Dunlap v. Lee, 257 N.C. 447, 
126 S.E. 2d 62; G.S. 20-71.1. 

Defendants alssign as error the failure of the court in its charge 
t o  apply the law to tihe evidence oln the substantial features of the 
caae, in tha t  the court failed to charge and apply the  applicable 
!statutory law as  to  speed of automobiles, and failed to charge and 
apply the law as i t  relates tvo the variant faotual ~sltuations arising 
an the eviden~ce given in the case. 

A study of the charge shows tha t  the court gave the contentions 
of the partiels and in~structed the jury with respect to negligence and 
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proximate cause according to the rule of the realsoinably prudent 
man, with respect to the maximum speed in a "business district," 
and with respect to  givlng a signal xhen  preparing to  stop. But  no- 
where in the clharge did the court inlztruet the jury what facts i t  was 
necessary for them to find to constitute negligence an the part  of 
Tommy Barne~s, and contributory negligence on the part  of plaintiff. 
Nowhere in the charge did the court instruct the jury as  to the c i ~ -  
cumstance~s under which t'he finst issue, as to ~vhether plaintiff was 
injured by defendantsJ negligence, should be answered in the affirm- 
akive, and under what ci~cumstances i t  should he answered in the 
negative. 

I n  Glenn v. Raleigh, 246 N.C. 469, 98 S.E. 2d 913, i t  i~s said: 

"The chief purpose of a charge is to aid the jury to under- 
stand clearly the case, and to arrive a t  a correct verdict. For this 
reason, this Court hais consistently ruled tha t  G.S. 1-180 im- 
poisas upon the Trial Judge the positive duty of declaring and 
explaining the law arising on the evidence as to all the substan- 
tial features of the case. A mere declaration of the law in 
ge~neral terms and a statement of the contentionls of the parties, 
as here, is not sufficient to meet t-he statutory requirement. 
Hawkins v. Simpson, 237 N.C. 155, 71 S.E. 2d 331, where 14 of 
our cases are oited. I n  Lewis v. Watson, 229 N.C. 20, 47 8.E. 2d 
484, this Court said, quoting from Am. Jur . :  'The statute re- 
quires the judge "to explain the law of the case, to point out the 
essentials to  be proved on tahe one side or the other, and to 
bring into view the relations of the particular evidence adduced 
to  the particular issue~s involved." 53 Am. Jur. ,  Trial, section 
509.' " 

Unless the mandatory provision of G.S. 1-180 is conlplied w t h ,  
"there can be no a~ssurance tha t  the verdict represents a finding by 
the jury under the lam and on the evidence presented." Smith v. 
Kappas, 219 Y.C. 850, 15 S.E. 2d 375. 

TTTe can find nothing iln the record to indicate tha t  the collision 
here occurred in a "business district," as such a district is defined 
in  G.S. 20-38 ( a ) .  The  maximurn speed in a "busine~ss district" is 
20 miles per hour, G.S. 20-141 (b )  (1) ; in a "residential d~str ic t"  
35 miles per hour, G.S. 20-141 ( b )  ( 2 ) .  There is nothing in the 
recotrd to indicate tha t  the collision here occurred in a "residential 
district," a4s such a district i~s defined in G.S. 20-38 (w)1. The court 
charged t<he maximum speed in a "business district" was 20 miles 
per hour, but did not charge as to  the maximun~ speed elsewhere. 
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Under the fact~s here, thils c h a ~ g e  on an abstract principle of law not 
supported by any evidence in the case is prejudicial error. Carswell 
v. Lackey,  253 N.C. 387, 117 S.E. 2d 51; Andrews v. Sprott, 249 N.C. 
729, 107 S.E. 2d 560. 

For errors in the charge defendants are entitled to a new trial, 
and i t  is so ordered. 

New trial. 

HERMAS L. GREESE r. CECIL HARJIOS. 

(Filed 16 October 1963) 

The court is required to chzrge the jnry on the a~q~l icab le  statutory law 
a s   ell as the conmoll law, and the court's failure to do so n ~ n s t  be held 
for prcjudicjal error. G.S. 1-180. 

APPEAL by plaintiff froin Sink,  Emergency Judge, Regular June 
Civil Session 1963 of WATAGGA. 

This is a civil action instituted on 8 October 1962 by the plaintiff 
to recover for damages to his automobile, resulting from a collision 
between hhe plaintiff's automobile and the Vollkswage~n of tihe de- 
fendant oin 1 August 1962, about 7:13 a.m., on fIigllway 321 near 
the "I"' intersection of old Highway 421, near Stephens' Service 
Station in Watauga County, Xorth Carolina. 

The defendant filed a cross-action and counterclain~ for perslonal 
injuries and damages to  his niot,or vehicle n-hich he allegas he su~s- 
tained as a result of said collision. 

The jury rendered a verdict in favor of the defendant. Judgment 
wa~s entered on the verdict and the plaintiff appeals, assigning error. 

Holshouser R. Holshouser for plainiiff appellant. 
Stacy E.  Eggers, J r .  and Hayes R. Hayes for defendant appellee. 

PER CYRIAM. The appellant assigns as error the failure of the 
court below in its charge to the jury to apply tihe law to the evi- 
dence on the substantial features of the case, in tha t  the court failed 
to charge the jury as  to the appl~cable statutory law with respect to 
the right of way of bhe parties a t  an intersection or as to what would 
constitute negligence with respect to speed where safety signs had 
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been erected by proper officials. We think this assignment of error 
was well taken and must be upheld. 

An examination of the charge reveals tha t  the court instructed the 
jury with re~spect to negligence according to the common law rule of 
the prudent man only. 

In  Pit tman v .  Swanson, 255 K.C. 681, 122 S.E. 2d 814, i t  is said: 
"Our decisions are als one in holding that  the positive duty of the 
judge, as required by G.S. 1-180, to declare and explain the law 
arising upon the evidence in the case means that  he shall declare and 
explain the statutory law as well as the common law arising thereon. 
Barnes v .  Teer, 219 N.C. 823, 13 S.E. 2d 379; Kolman  v. Silbert, 
219 X.C. 134, 12 S.E. "1 913; Spencer u. Brown, 214 S . C .  114, 198 
S.E. 630; Wzlliams v. Coach Co., 197 N.C. 12, 147 S.E. 433; Bowen 
v. Schnibben, 184 N.C. 248, 114 S.E. 170." 

The appellant is entitled to a new trial and i t  is so ordered. 
Xem trial. 

LEROY FULTON, DR. RALPH FALLS, DR CALVIN ACUFF, a s ~  CHARLES 
JIILLS, CITIZEX~ A S D  TAXPAICES Or BURKC COT~NTY, A S D  CH-iRLES 
JIILLS A Y D  DR. RALPH FALLS, CITIZFXS ATI) T A S P \ I F R ~  o r  CITY O F  

JIORGAKTOX, A X D  O T H E R  CITIZFNS V. CITY OF ?rlORGmTO?\', A XUNICIPAL 
C O R P O R 4 T I O \ .  HARRY L. 1III)DLE. SR.. ~ I A Y O R  O F  JIORGA\TOS: TED 
CLEJIMCR, 1)AT'ID RADER, ROT IIRADDOCIC, a \ o  CART. RAIJISISP, 
J~L\LBERS 0 2  ~\IORG \ T T O S  CITY COL S C I I .  

(Filed 16 October 1963) 

Appeal and Error § 6- 

A suit  to restrain the holding of an  election ~ u u s t  be disuiissed upon 
npl1eal when it appenrs that  the election sought to be restri~iiietl has been 
held. 

APPEAL by plaintiffs from l iusk ins ,  J. ,  in Chambers in BURNSVILLE 
m 8 July 1963. 

Davis & Brown b y  Allen W .  Brown and Simpson & Simpson b y  D a n  
Simpson for plaintiff appellants. 

Pat ton  & Ervin  b y  Frank C. Patton and John H .  MeMurray  for 
defendant appellees. 

PER CURIAM. This action was begun 15 June 1963.  plaintiff^, in 
their complaint, allege: (1) Plaintiffs are citizens and taxpayers of 
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Burke County; plaintiffs Nills and Falls are also cit~zenls and tax- 
payelis of AIorganton. (2) Defendalnts, acting upon a petition signed 
by more than 15% of the registered vote of Morganton, have, as  
provided in c. 413, S.L. 1963, "AN ACT TO AUTHORIZE T H E  
QUALIFIED VOTERS OF T H E  TOWN OF MORGANTON TO 
DETERRIIXF, W H E T H E R  OR XOT B E E R  A X D  WINE MAY 
BE LEG-ALLY SOLD AND ilLCOHOLIC BEVERAGE CONTROL 
STORES OPEIlATED I N  T H E  TOW\; O F  MORGANTON," called 
an  electlon t o  be held on 13 July 1963 for the purpose of ascertaining 
the mill of the electorate with re~spect to  the sale of beer and w n e  and 
the operation of ABC Stores. (3)  Officials clmrged with the duty of 
holdring the election have been designated. (4) C. 413, S.L. 1963, is a 
local act. It partially repeals the Turlington Act, art .  1 ,  c. 18, of the 
General Statute~s and Xlcoliolic Beverage Control Act of 1937, art .  3, 
c.  18 of the General Statutes, and is for that reason, by Art. 11, sec. 
29 of our Constitution, void. ( 5 )  Plaintiffs, citizenls of hlorganton, will 
be irreparably damaged if tihe election is held "in tha t  tax funds and 
other funds of said City of IIorganton rue being and will be expended 
for tthe conduct of an illegal ele~ction." 

Plaintiffs prayed: "That the defendants, their agent~s and employees, 
be permanently enjoined from holding or conducting an election in the 
Clity of Morgantm on July 13, 1963, or any date under the purported 
a u t h o ~ i t y  of the RIorganton Bill. 

"That the Court find and doclare the said Morganton 9 c t  to be in- 
valid, void, and unconstitutional." 

On 17 June 1963 Riddle, J . ,  a t  the instance of plaintiffs, issued an 
order requiring defendants to appear before Campbell, J . ,  in Charlotte 
on 29 June 196:3 t o  show cause why the restraining order sought by 
plaintiffs should not is~sue. 

Plainltiffe, lcarning tha t  Canlpbell, J., would not be able to hear the 
parties a t  the  tinle and place fixed, sought and obtained an order for 
a hearing by Huskins, J., in Burnsville on 8 July 1963. 

Dcfendants, before the hearing, filed an answer admitting a n  elec- 
tion had been called for 13 July 1963 ns :\uthorized by c. 413, S.L. 1963. 
They denied plaintiffs' allegatioln tha t  the act wals invalid. They also 
denied plaintiffs' a~ssertion of irreparable injury if the election ~ ~ ~ a a  
held. 

Judge Huekins heard the parties a t  hhe appointed time and place. 
H e  concluded plaintiffs had failed to establish their claim of irreparable 
injury or damage to property rights. He  also expressed the opinion 
tha t  plaintiffs had failed to  ishow that  they were without an adequate 
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remedy a t  law. For these reasons he declined to  issue the restraining 
order. 

The election has been held. The electorate has answered the ques- 
tions propounded. "It ils quite obvious that  a court cannot restrain 
the doing of tha t  which has already been consummated." Austin v. 
Dare County, 240 N.C. 662, 83 S.E. 2d 702; Ratcliff v. rod ma?^, 258 
N.C. 60, 127 S.E. 2d 788. 

Appeal dismissed. 

JIATTHEW JI. WILSON r. JOSEPHISE WILSOS. 

(Filed 16 October 1!)G3.1 

Divorce and Alimony § 15- 

The wife's decree for permanent alimony urirlcr G.S. .SO-16 legalizes their 
separation notwithstanding the initial separation was due to the husband's 
:rbandon~nent of his wife and children, and he may maintain an  action for 
absolute divorce two ycsrs after the sepalation has been thus legalized 
notn-ithstnnding interxening proceedings for conten~pt were necessary to  
enforce the lmyment of the alimony decreed. although his decioe \~-111 not 
impair his liability for aliniony under the former jndqn(~llt  or a f f ~ c t  the 
power of the court to enforce it. 

APPEAL by defendant from Canzpbell, J.,  M a y  1963 Session of CALD- 
WELL. 

Action for absolute divolrce. I n  hils complaint, filed April 4, 1963, 
the plaintiff husband alleges, inter alia, that he and defendant have 
been continuously and legally separated since September 26, 1960, the 
date of a judgment of the Superior Court awarding permanent alimony 
to the defendant. Plaintiff avers tha t  he has complied with the judg- 
ment and that  his payments are novi current. Answering, the de- 
fendant admitked all allegations of the complaint except tlloise per- 
taining to the separation. By Further Answer, she alleged the follow- 
ing facts: 

Plaintiff never adequately supported his wife and their six children. 
On August 4, 1953 he was convicted in the Caldwell County Recorder's 
Court of abandonment and non~support and sentenced to six months in 
prison. The sentence was suspended on condition tha t  he pay $125.00 a 
month for the support of his family. Capiases were issued for plaintiff 
on De~cember 11, 1953 and in 1954 and 1955 because of his wilful 
failure to  make the paymentis ordered. Finally, in November 1956 the 
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ATICISSOS ?;. ISSUILASCE Co. 

suspen~sion wa~s revoked and plaintiff served the prison sentence. Upon 
his release, he did not return to his wife alnd children and still refused 
t o   support them. The defendant instituted an action against plaintiff 
in the Superior Court for alimony without divorce. Pending tihe trial 
of the issues, the court ordered plaintifl to malie payments to the de- 
fendant for her temporary support. He  was several ti~iles adjudged in 
contempt for ffi~lure to make the required payments and, on one oc- 
casion, n.as jailed until he paid the arrearage. At  the September 1960 
'rerm, the jury ,?nswered the issuas in dcfelndant's favor and a judg- 
ment was entercd awarding her permanent allniony. Thereafter, plain- 
tiff complied with the judgment only imder the threat that  his real 
property would be placed in the hands of a receiver if he failed to nlalie 
the required payments. 

Defendant prayed tha t  plaintiff be denied a divorce. At tile May 
Session plaintiff demurred ore t e n u s  t o  the Further h w i e r .  The matter 
n-as continued for defendant's counsel and, by consent, was heard in 
Burke County on June 5th. The judge sustained the demurrer and de- 
fendant appealed. 

F a t e  J .  R e a l  for plaintiff appel lee .  
Sei la ,  TVilson and  P a l m e r  for de fendun t  appel lant .  

PER CURIAM. The order sustaining the demurrer must be affirmed 
under the authority of n o u s e  v. R o u s e ,  238 S.C.  520, 128 S.E. 2d 865. 
Plaintiff and defendant began a new period of separation on September 
26, 1960, the date of the judgment awarding dcfendant permanent 
alimony in her action instituted under G.S. 50-16. Two yearis thereafter 
plaintiff was legally entitled to institute this action. A decree of ablso- 
lute divorce will neither impair his 1i:~bility for alimony under the 
former judgmmt nor affect the power of the court to enforce i t  by 
contempt proceedings or otherwise. 

Affirmed. 

JAJIES E. A T I i I N S O S  T. P I L O T  L I F E  I S S L T R A S C E  COJIPAST.  

(Fi led  16 Octobrr 1DCiS.i 

Insurance 36- 
Where ,  a s  a result  of an in jury ,  plaintiff is  continuously confined in a 

liospitnl for  e l e ~ e n  days,  a n d  some four  n ~ o n t h s  a f t e r  his discharge f rom 
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ATI~IKSOX v. 1 ~ s u ~ a n . c ~  Co. 

that  hospital he enters another hospital for the same injury, the second 
canfinelnent is a new and not a continuous one, and does not come within 
the p u r r i e ~ ~  of a hospital rider p ro~id ing  benefits tor each day imured is 
cant inuo~~sly confined in a hospital a s  the result of injury. 

APPEAL by defendant from Morris, J., May Selssion 1963 of WAYNE. 
Plaintiff instituted tlllis action before a juztice of t~he peace and ob- 

tained juclgment. Upo~n defendlant's appeal, the cause n-a~s heard de 
wove in superior court upon t,lie follo~i-ing stipulated factls: 

"1. The defcndant, Pilot Life In~surance Company, on or about .July 
29, 1957, iscued its policy of insurance S o .  3017763 to James E. ,Itkin- 
son, Goldsboro, S o r t h  Carolina; that  tlii~s policy provided for protec- 
tion against death or ~ n j u r y  through accidental means and by a spe- 
clnl rider provided lio~spital and medical benefits upon the tenns and 
con)dition~s set forth in tlhis policy; tha t  said policy ~ v a s  in full force3 
and effect in accordance ~ i t h  itis terms on Decenlber 29, 1961, and 
(said pol~cy is liereby incorporated in and made a part  of this state- 
ment of facts. 

"2.  Jamels E.  -4tkinson wals employed by the C ~ t y  of Goldsboro and 
on Deceinb~r  29, 1961, injured his hip and back svliile a t  ~vork.  

"3. As a result of this injury, Atkinson entered TTayne ?\leinorial 
Hospital, Gold&oro. Ko~rth Carolina, on January 1, 1063, and remain- 
ed confined there until January 12, 1962; that aftcr his di~acharg~, t~he 
defendant paid One Hundred Sixty and So/100 (SlG0.00) Dollaris to 
t~he plaintiff as bencfitls due him under the t e r m  of the policy in i ~ s u e .  
This sum reprevnted Fifty and 1'\To/100 ($50.00) Dollar~s physician's 
fee which i5 the innximum for any one injury and One Hundred Ten 
and lTo '100 Dollars lioeplitalization covering the eleven (11) days' 
confinemmt in Wayne 1\Iemorial Holspitai from January 1 to January 
12, 1962. 

"4. Tha t  in l I a y ,  1962, the plaintiff. James E. Aitkin~ion, n-as still 
~uffering from the injui7ies received in his December 29, 1961, acci- 
tlclnt; t~hat because of these injuries lie entertd Duke Hospital on May 
6 ,  1962, and n-as confined there until discharged on May 23, 1962. 

"5. Tha t  the plaintiff in this action is a~tteinpting to collect On(. 
Hundred Kinety and So/100 (8190.00) Dollars, the indemnity of Ten 
and Ko/100 ($10.00) Dollars for oac!~ day of liolspital eonfinemmt fo: 
the nineteen (19) days he remained in Duke Ho-pita1 in ?\lay, 1962. 

"6. The applicable provision of the insu~ance policy in que~stion i.i 
Pa r t  B-H0SPITL4L IKDEJINITT-'If ,  as a result of suclh injuries 
and commencing within thirty days follosving t~he date of the accident 
causing such injuries, the  ~nsured shall be continuously confined in a 
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hospital providing bwenity-four hours' nursing service and facilities for 
diagnosis and major surgery, and if such injuries do not result in any 
of tlhe losses provided for in the policy to vhicli this rider i~s attached, 
the company shall pay an indemnity of Ten Dollars ($10.00) for each 
full day of such confinement but not more than Three Hundred 
($300.00) Dollars for all such cornfinenlent due to injuries sustained 
in any one accident. Indemnity under this Par t  B shall be payable in 
addition to any indemnity to which t h e  insured may be entitled either 
(1) for dislocation or fracture under Par t  A or (2)  for phys~ician's or 
surgeon's fees under P a r t  C hereof.' 

''7. That  thiis stipulation, together with the policy of insurance here- 
inbefore referred to, constitutes all of the fact,s necessary for the de- 
termination of this case. . . ." 

Upon these stipulated factas, the court entered judgment tha t  plain- 
tiff have and recover of defendant the sum of $190.00 plus interest and 
co~sts. Defendant excepted and appeakd. 

Sasser & D u k e  for plaintiff appellee. 
T a y l o r ,  A l len  & W a r r e n  and J .  H .  Kerr ,  I I I ,  for de fendant  appel lant .  

PER CURIAN. The clear meaning of the unambiguous termis of the 
pertinent provisions of the pollcy purohased by plaintiff may be stated 
as follo~vs: If insured is injured by accident and, on account of such 
injury and ~vithin thirty days from the date thereof, enters "a hospital 
providing twenty-four hours' nursing service and facilities for diagnoisis 
and major surgery," defendalnt is obligated to pay ten dollers per day 
for each day insured is contimrously confined in such hospital. See 
Parker  2).  Inszinnce Co. ,  230 K.C. 115, 130 S.E. 2d 36. 

Plaintiff was injured by accident on December 29, 1961. Beginning 
January 1, 1962, he was continuously  confined in K a y n e  I\Iemorial 
Ho~splital for eleven days and was paid $110.00 on account thereof. On 
M a y  6, 1962, nearly four months after his discharge on January 12, 
1962, from V7ayne hIeniolria1 Hospital, plaintiff entered Duke Hos- 
plital. Plaintiff's confinement in Duke Hospital Ivas a new, separate 
and distinct peiiod of hoapital confinement for ~vliich no coverage is 
provided by plaintiff's policy. 

Reversed. 
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GLADYS JOHNSOX LEE r. GOliDOS B. HOHX AND AVIS REST-A-CAR 
SYSTEM, ISC., (ORIGINAL DEFESIIASTS)  ASD JOHX C. PAXCKEY ASI, 

PAUL S. 12EE ( ,~DDITIOSAL DEFESDASTS). 

(Filed 1 G  October 1903.) 

Torts § 6- 
Where the j u r ~  finds that  the ind i~ idua l  defendant was not  guilty of 

negligence in connection with the accident in suit, judplent  is 11ro1)erly 
entered dismissing the action as to the i n d i ~ i d u a l  defendant, a s  to the cor- 
porate defendant sought to be held liable under the doctrine of respo?ldeat 
supenor,  and also a s  to the defendants joined for contribution. 

APPEAL by plaintiff from Morris, J., May, 1963 Term, LENOIR SU- 
perlor Court. 

Plamtiff Gladys Johnson Lee instiltuted this civil action against 
Gordon B. Hohn and hvils Rent-A-Car System, Inc., for damages, 
alleging the plaintiff wals injured tvh~le ridlng as  a passenger In a 
Buick automobile owned by Paul S. Lee and operated by Gladys 8. 
Bennett. The injury grew out of an automobile collision involving 
three vehicles near Raeford. One of the vehicles was a Ford owned by 
the defendant Avis Rent-A-Car-System, Inc., and operated by the 
defendant Gordon B. Holin. The third vehicle involved was operated 
by John C. Panckey. Upon motion of the original defe~ndant Hohn, 
John S. Panckey and Paul S. Lee were made additiolnal parties de- 
fendant agalnst whom the original defendant Holm alleged a cross ac- 
tion for contribution. 

After pleadings were filed on behalf of all parties, the court heard 
evidence presented by the plaintiff 2nd by the origlnal defendant 
Gordon B. Hohn. At  the concIusion of all the evldence the defendants 
entered motlons for nonsuit which the court denied. The jury found 
that Gordon 73. Hohn was not guilty of negligence in connection with 
the accident. Upon the verdict, judgment was entered dismissing the 
action as to all defendants. The plaintiff appealed. 

Lamar Jones for plaintiff appellanl. 
Whitaker R. Je,flress, Thomas H. Morris, Attorneys for Gordon B. 

Hohn, defendant appellee. 

PER CURIA~I .  The jury found that  Hohn, the driver of the other 
originla1 defendant's Ford, was not guilty of negligence. Tha t  finding 
likewise exonerated the owner and the additional defendants whom 
Hohn had brougbc in for purpo~ses of contribution. Error doels not ap- 
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pear in the trial. Consequently, in the judgment diismissing the action 
as to all  defendant,^, there is 

No error. 

STATE OF NORTH CAROLIhhA v. ROBERT JAMES BLSCKMON 

(Filed 30 October 1963.) 

Burglary 3 9; Criniinnl Law 8 131; Constitutional Law § 36- 
The punishment for possession of the implements of housebreaking is 

limited to a maximum of ten years imprisonment in the State's prison, 
since punishment by fine or imprisorunent, or both, in the discretion of 
the court, as  prescribed by G.S. 14-63, is not a specific punishment and 
therefore comes within the purriew of G.S. 14-2, and further, i t  would 
be a n  anomalous situation if the punishment for the possession of the im- 
plements for housebrealiiug esceeded the punishment for the actual com- 
mission of the crime of housebrealring under G.S. 1464. Article I, $ 14  
of the Constitution of North Carolina. State 2;. Bwir~dell ,  189 X.C. 151, and 
State v.  Cailz, 209 N.C. 275, overruled. 

PARKER, J., dissenting. 

APPEAL by defendant from McLean, J., April Regular Criminal Ses- 
sion 1963 of GASTON. 

The defendant ente~red a plca of guilty to  the charges contained in 
two bills of indictment, (1) alleging the felonious breaking and enter- 
ing of a building occupied by Goodwill Distributors, where meu-chan- 
di~se, chattels, money, and valuable securities were kept, and (2) 
charging the defendank with the unlawful possession of burglary tools. 

Prayer for judgment wa~s continued in both cases until the  June 
Criminal Session 1963, a t  which session the solicitor prayed for judg- 
ment in each case. 

On the oharge of breaking and entering, Case No. 4866, the de- 
fendant mas sentenced t o  not less than eight nor more than ten years 
in the State's Prison, to be assigned to hard labor. 

On the charge of unlawful possession of burglary tools, Case No. 
4867, the defendant was sentenced to the State's Prison a t  hard labor 
for a period of not less than twenty yearls nor more than thirty years, 
this sentence to  begin a t  the expiration of the sentcnce in Case No. 
4866. 

The defendant appeals, assigning error. 

Attorney General Bruton, Deputy Attorney General Harry W .  Mc- 
Galliard, for the State. 
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Hollowell & Stott for defendant appellant. 

DENNY, C. J. The only question presented on this appeal is 
whether or not a sentence of not less than twenty years nor inore than 
thirty years on a plea of g u ~ l t y  to the charge of unlawful possession of 
implements of housebreaking, co~n~stitutes cruel and unusual punilsh- 
ment w i t h ~ n  the meaning of Article I, Section 14, of the Const~tution 
of North Carolina. 

The appellant does not challenge the validity of the sentence im- 
posed in Case KO. 4866. Hence, i t  is affirmed. 

The question posed on this appeal does, however, require a consid- 
eration of the sentence imposed in Calse S o .  4867, in light of several of 
our former decisions and the provisions of G.S. 14-2 and G.S. 14-3, 
which limit punishment not to exceed ten years. These statutes read 
as follows: 

"14-2 * * * Every perso~n who shall be convicted of any felony for 
which no specific punishment is prescribed by statute shall be impris- 
oned in the county jail or State pri~son not exceeding two years, or be 
fined, in the discretio~n of the court, or if the offen~se be infan~ous, the 
person offending shall be imprisoned in the county jail or State prison 
not less than four months nor more than ten years, or be fined. 

(114-3 n n n All misdemeanors, where a specific punishment is not 

prescribed shall be punished as n~isdemeanors a t  common law; but if 
the offense be infamous, or done in secrecy and malice, or with deceit 
and intent to defraud, the offender shall, except where the offense is 
a conspiracy to commit a misdemeanor, be guilty of a felony and 
punished by imprisonment in the county jail or State prison for not 
less than four months nor more than ten yeans, or shall be fined." 

The foreguing statutes, in almost t~he identical language set forth 
above, were codified in the Code of S o r t h  Carolina, 1883, aa sectim~s 
1096 and 1097. These sectionls were carried forward in the Revisal of 
1905 as sections 3292 and 3293. They appeared in the Consolidated 
Statutes of 1919 as sections 4172 and 4173. 

One who is convicted or pleads guilty to the charge of the unlawful 
posse~qsion of burglary tools or implementis of housebreaking "shall be 
guilty of a felony (according to the provisions of G.S. 14-55) and pun- 
ished by fine or ilnprisonment in the Stste's prison, or both, in the dis- 
cretion of the court." 

In  the case of S. V. D ~ i v e r ,  75 N.C. 423, decided in 1878, the de- 
fendant had pleaded guilty to an indictincnt charging him with an 
aslsault and battery upon his wife. The defendant was sentenced to a 
term of five years in the county jail, and then to give a bond with 
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,sureties in the sum of $500.00 to keep the peace for five years longer. 
Justice Reade, in speaking folr the Court, said: "We have examined 
our Rev. Code ~ ~ h i c l i  was prlor to our penitentiary system and to our 
Constitution of 1868,  hen imprisonment was altogether in the county 
jails, and unless we have inadvertently overlooked some crime, there 
was none the punishment ~vheresf was for so long a time. In  many 
cases the punishment was specified; in others i t  was not to be less than 
so and so; In othens, not exceeding so and ~ o ;  and in others, a t  tlie 
discretion of tlie court; t h e  last being generally small offenses where 
i t  ~ v a s  n o t  usrial to  pzin~sh nzicch; and to cover all cases of felony 
rvl~ese the puni~hment  xi. not specific, there was the following pro- 
vlslon: 'Every person ~vlio shall hereafter bc convicted of any felony 
for 11-hicli no specific punishment sllall be prescribed by statute, and 
rvbich is now allowed the benefit of clsigy, shall be iinprisoned a t  tdhe 
discretion of the court, not exceeding two years; or if the offenlse be in- 
famous, the court niay also sentence the convict to  receive one or 
more public whippings, to stand in the pillory, or pay a fine, regard 
being had to tlie circumstances of each case.' Rev. Code, ch. 31, sec. 27." 

Section 9 of Chapter 167 of the Public Laws of Sort11 Carolina, 1868- 
69, was enacted in lieu of tihe Revisal Code, Chapter 34, Sectioln 27, 
and read ars f o l l o ~ ~ ~ s :  "Every crime or offence whatever, heretofore 
punishable by the laws of n'oirth Carolina when the present Constitu- 
tion went into effect, with public whipping or other corporeal punish- 
ment, {shall hereafter, in lieu .of suclh corporeal punishment, be punish- 
ed by iinprisonmm~t in the State's prison (or County jail), for n~ot less 
than four months nor more than ten years." 

Ju~stice Reade in the Driver case quoted with approval from the 
decision in which Lord Devo~nehire was tried by the Court of the 
King's bench and fined thirty thou~sand pounds. 11 State Trials, 1354. 
The case was later considered by the House of Lords, and in its 
opinlon i t  s a d :  "It ils so very evident as not to be made a question 
whether in tholse things which are left to the diaoretion of the judges, 
tha t  the law has set tJ1eni bounds and limits, which, as God says to the 
waves of the  sea, 'Hitherto shalt thou go, and no farther.' * * * But  
if the judge may commit the party to prison till ttlie fine be paid, and 
withal set so great a fine als is impossible for the  party to pay, then i t  
will depend upon the judge's pleasure whether he shall ever have his 
liberty. and thus every man's liberty is wrested out of tlie dispose of 
the law and is  stuck under the girdle of the judges." This Court held 
in the Driver case that  tjhe court belmv was without power to  sentence 
the defendant to a term of imprisonnlent in excess of thirty days. 
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I n  S. v. Rippy (1900), 127 N.C. 516, 37 S.E. 148, the defendant mals 
indicted folr rape and entered a plea of guilty upon tlie third count in 
the bill of indictmelnt for "unlav<fully and carnally knoxing and atbus- 
ing" an innocent female between the ages of ten and fourteen years. 
The solicitor, with the sanction of the court, accepted the plea. This 
offense was created by Chapter 295, Laws of 1393, nlow codified as 
G.S. 14-26, which provided that the offenlse "shall be punished by fine 
or iinprisonment in the State's prison, a t  the discretion of tlie court." 
The  sentence imposed was ten years in the State's Prison. Clark, J., 
later C. J.. writing t<he opinion for the Court, heId the sentence impolsed 
mas clearly within the punishment authorized. He  further held: "There 
is nothing to shorn that  this discretion reposed by the statute in the 
Judge was abused." Continuing, the w-iter of the opinion said: "The 
only exception in the transcript is that  Code, sec. 1096, providels tha t  
persons convicted of feloiniels for which 'no specific punishment is pre- 
,scribed by  statute' ~sllall be imprisoned in the county jail or peniten- 
tiary not exceeding two years, and be fined, in the discretion of the 
court. But the penalty prescribed by chap. 295, Lam-s 1893, is spe~cific 
-fully als much so as that laid down in Code, sec. 1096, and is different 
in kind. The former authorizes fine or imprisonment in the peniten- 
tiary a t  the dilscretion of tlie court. The latter, a fine in the dilscretion 
of the court, and imprisonment in jail or the penitentiary, not esceed- 
ing two years, etc. These sections (1096 and 1097 (now G.8. 14-2 and 
14-3) ) apply only where an  act is prohibited or is made unlawful, 
without specifying the nature of t8he punishment ' ' * . The quantum 
of punishment, whenever n~en t~o~ned  in The Code, is either 'in the dis- 
cretion of the court,' or (not exceeding,' etc. It can not be said tha t  all 
the crimes in The Code, therefore, fall within the scope of secs. 1096 
and 1097, because 'no specific punishment' is prescribed. The punish- 
ment is specific (i.e., specified as fine, or imprisonment in jail or in 
State's Prison), though the extent of the specified punishment is left in 
the discretion of t~he court, or in its discretion not exceeding a limit 
stated." 

The trouble in connection wit11 the question noJT before us began 
with the R i p p y  case. The cantrove~.sy before the Court in tha t  case was 
whether the two- or the ten-year maximum applied. The Court dispos- 
ed of the question plresented for determinat~on in lthat case when i t  
held that  the ten-year sentence imposed was within the punishmelnt 
authorized. However, the writer of the opinion continued by way of 
dictum and said that  punishment by fine or imprisonment, or both, in 
the dilscretion of the court, is specific, and hence, section 1096 of the 
Code (now G.S. 14-2) did not apply. 
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Thereafter, using as sounld rea~sloning the dicltum in the Rippy calse, 
this Court in S. v. Swindell (1925)) 18!J N.C. 151, 126 S.E. 417, held 
that  G.S. 14-2 had no applicaltion in S~cindell's case because punish- 
ment by fine or imprisonn~ent, or both, in the dilscretion of the court, 
was {specific punishment, and tha t  a sentence of t1iii.ty years in the 
State's Prilson, a t  hard labor, was authorized by C.S. 4209 inow G.S. 
14-26), and was not in violation of Article I, Scction 14, of the Oonsti- 
tntion of Xorth Carolina. I n  S. v. Cain, 209 N.C. 275 ,  183 S.E. 300, this 
Court upllc!d a sentence of not Icss than 23 nor more than 30 years for 
violation of the statute under ~vliich the present defendant wa~s indict- 
ed, on authority of the Szoindell case. 

In  the case of S .  v. Dunn, 205 N.C. 333, lS0 S.E. 708, Clarence Dunn, 
son of the defendant, while using the defendant's car, struck and killed 
:2 person, and tliereafte~r the defendant was indicted and convicted as 
an  accessory after the fact for "aiding, assi~sting, procurmg, and coun- 
seling tlie said Clarence Dunn to flee from tlie scene of said felony," 
ctc. C.S. 4201 (now G.S. 14-18), prior to the enactment of Chapter 219 
of tlie Laws of 1933, read as follows: .'If any person shall commit the 
crime of manslaughter he shall be puni~shed by imprisonment in the 
county jail or State Prison for not less hhan four months nor more than 
tiwenty pears." 'The following proviso w s  added to C.S. 4201 on 10 
April 1933: "Provided, however, tha t  in cases of involuntary man- 
~ laughtes  the punishment s~hall be in the discretion of the coui-t, and 
the defendant may be fined olr imprisoned, or both." 

The defendant contended on appeal from a sentence to work on t(he 
roads for six months, tha t  the proviso added by the Legislature in 1933 
was designed to make involuntary manslaughter a misdemranor in- 
stead of a felony, and that ,  kherefore, the Recorder's Court in Rich- 
mond County had jurisdiction, and hence, no indictment could lie in 
the Superior C0ur.t. Thils Court said, speaking through Brogden, J.: 
"This contention, however, cannot be maintained: * * * ( T ) h e  pro- 
viso did not purport to create a neJv crime, to wit, that  of involuntary 
man4nughter. * " * Indeed, the Court is of the opinion, and so holds, 
tha t  the proviso was intended and designed to mitigntc the puni~shment 
in cases of involuntiary manplaugllter and to commit such punishmenk 
to t~lie sound discretion of tlie trial judge." 

Even Q O ,  i f  we ave to conltinue the Swindell and Cnin cases as  auth- 
~ r i t ~ a t i v e  on tllie que~t ion under consideration, a sentence for inrolun- 
talry manslaughter can be impolsed in excess of tha t  allowed by G.S. 
14-18 for manslaughter. 

Like~nrise, G.S. 14-34 provides: "If any person, with int(ent to com- 
mit a felony or other infamous crime therein, shall break or enter 
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either the  dr~el l ing  house of another otherwise than  b y  a burglarious 
breakmg; or any  storehouse, shop, rvarehouse, banliinghouse, counting- 
house or other budding where any  merchandise, chattel, money, valu- 
able security or other personlal property shall be ;  or any  uninhabitated 
house, he shall be guilty of a felony, and shall be imprisoned in the 
State 's  p r i ~ o n  or county jail not  less than  four months nor more than  
ten years." 

Therefore, if the  punishn~ent  to  be imposed in the  discretion of the 
court. RIS provided in G.S. 14-35, for the possession of the implement3 
of housebreaking, is not  limited by the prov~sions of G.S. 14-2, then me 
have tlie nnoi~inlous qltuntion of ~~plio!dlng tlie impo~si t~on of a sen- 
tence in the Stiate's Prison three tnnes :IS long a;: could be legally im- 
posed for the actual  commission of the crime of housebreaking under 
G.S. 14-54. We have come to  the  conclusion ttliat tihe Legilslature never 
intended to  authorize a n y  such disparity. 

Therefore, the  cases of S .  v. Szuindell, slrpra, and S.  v. Cain, supra, 
are overruled. Likewise, so much of the opinion in S ,  v. Richardson, 
221 N.C. 209, 19  S.E. 2d 863, a s  holds where there is a provision in n 
s ta tu te  to  the effect t ha t  punishment shall he in the  discretion of the 
court  and the  defendant may  bc  fined or imprisoned, or  both, t h a t  this 
is equivalent to n "specific punishment" within the meaning of G.F. 
14-2 and is not  controlled thereby, is modified to  the  extent herein in- 
dicated. 

The  judgment entered in Case S o .  4867 in the  court below is se t  
aside and this cause is  remanded t o  the  Superior Court  of Gaston 
County for sentence in accord with tlhis opinion, within the  limits pre- 
scribed by G.S. 14-2. 

Error and remanded. 

PARKER, J .  dissenting. Even  if I concede tha t  wha t  mas said b y  
the  Court  in S. v. Rippy, 127 N.C. 516, 37 S.E. 148, quoted in the  
ma jon ty  opinion, is dictzrm, ye t  i t  became law hy realson of tlie dc- 
cision of this Court  in S. v. Swindell, 189 S . C .  1.51, 126 S.E. 417, which 
 as rendered by a qtrong and unanimous Court. The  opinion in the 
Szlindell cme  r ~ a s  filed on 18 February  19%. On 22 Janua ry  1936 the  
Court  filed i ts  opinion in S. v. Cain, 209 N.C.  273, 183 S.E. 300, hold- 
ing t h a t  the deckion in the Szcirzdell cnqe is determinative of this ap- 
pen! T!lc dcri-ion in the C a m  r : w  was rrndcred by a strong and unan- 
inlorla C ' o ~ ~ r t  Of the f i x  judges n h o  dccided the  S u k d e l l  case, two 
n-ere not  ~neniherrs of tthe Court t ha t  derided the  r n m  case, but  had 
been replaced b y  two distinguished judges. On 29 April 1942 the  
opinion in S. v. Richardson, 221 N.C.  209, 19 S.E. 2d 863, was filed, 
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which states: "Is a provision in a crinlinlal statute ' that the punish- 
ment shall be in the discretioln of the Court and the defendant may be 
fined or imprisoned or botli,' the proscribing of a 'spec~fic punishment' 
witlhin the meaning of {section 4172 of the Conlsolidated Statutes of 
Xortlh Carolina? The answer is in the affirmative. S.  v. Rippy, 127 N.C. 
516, 37 S.E. 146; S. v. Stcindell, 169 X.C. 151, 126 S.E. 417." This de- 
cSsion was rendered by a stro~ng and unlanimous Court of seven judges, 
of which four of the associate justices afterwards became chief justice. 
Of the seven juclgos ~ v h o  decidcti the Richardson case, only CIhief Juls- 
tice Stacy participated in t!le decision in the SwlndelL clalse. Of tahe seven 
judges n-110 dccidtd the I?icharrlso?z caw, only Clliief Justice Stacy 
and Just<~ces Pohen~ck and Dewn pariicip~aited in the Cain decision. 
Subsequent t o  the decis~on in the C a m  oaae, the membership of .tihe 
Court was inoroas~ed from five to seven. The deciisions in the Szuindell, 
Cain, and Richardson cases were partioipated in by eleven members 
of thi~s Court, five of whom have been chief justice and one of whom 
is the present distinguished chief justice of this Court. I n  addition, 
the so-called dr'ctrrm in tthe Kippy case  as written by Jusrtice Walter 
Clark, aftten+-ards for over twenty years chief justice of this Court and 
one of the most learned legal scllolails who ever sat  on the bench in 
thi~s State, and concurred in by a unanimous Court. 

The Court held in the  Swindcll case in 1925 anld in the Cain caise in 
1936, adopting as law what was said in tihe Rippy case in 1900, and 
repeating i t  again In the Richardson ca'se in 1942, tha t  a provi~sioln in 
a criminal statute "that the punish~neizt shall be in the discretion of 
the court and the defendanlt may be fined or ilnprisoined or both" is 
the prescribing of a "specific punishment" within the meaning of what 
is now G.S. 14-2, and the General Assembly has met in Raleigh and 
gone many times since and has not seen fit to disagree with our inter- 
pretaition of the lainguage of the statute. 

I do not agree with the following statement in the majority opinion: 
"Therefo,re, if the punishment to be inlpolsed in the dilslcretion of the 
court, as provided in G.S. 14-55, for the pols~session of the imple~nents 
of house~breaking, is not limited by the provisionis of G.S. 14-2, then 
x e  have the aruomalous situation of upholding the imposition of a 
sentence in the State's Prison three times as long as  could be legally 
imposed for the actual commission of the crime of housebreaking un- 
der G.S. 14-52. V T e  have come to the conclus~on that  the Legislature 
never intended to authorize any (such disparity. 

"Therefore, the  c a m  of S. v. Swindell, supra, and S.  v. Cain, supra, 
are overruled. Likemitse, so much of the opinion in S. v. Richardson, 
221 N.C. 209, 19 S.E. 2d 663, aa holdls where there is a provision in a 
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statutfe to  the effect tha t  punishment shall be in the discretion of the 
clourt and the defendant may be fined or imprisoned, or both, tha t  t h ~ s  
is equivalent to a 'specific punishment' within the meaning of G.S. 
14-2 and is not controlled thereby, is n~odified to  the extent herein in- 
dicated." 

G.S. 14-34 is concerned with breaking into or entering hou~ses other 
than burgIariously. G.S. 14-33 is concerned ~ i t h  preparation to co~nniit  
burgla~ry or other housebreakings. There is a vast difference between 
burglary and housebreaking, and I am sure the General Assembly rea- 
lized thils when i t  enacted what is noly G.S. 14-55, authorizing more 
(severe punishment than G.S. 14-54. See the drastic punishment pre- 
scribed for burglary, ars defined in G S. 14-21. set  forth in (2.9. 14-52. 

I do not agree in the overruling of our former decisllons in the Swin- 
dell and Cnin  cases, and in the modification of t'he Richardson case. 
There is no assurance but thalt in the years ahead, when all, or molst, 
of the present membsrs of the Court are gone, a future Court of learn- 
ed judges will decide that the majority opinion here is erroneous and 
will overrule it, and hold t~hat the Szcindell and Cain  cases, and what 
is said in the R i p p y  and R;chardson cases, aye cor~eclt and ,sound law. 
If a change is to be made, in my opinion i t  should be done by the 
General Assembly. I vote to afirrn the judgment below on the authority 
of the Stcindell and Cain  cases. 

STATE OF NORTH CAROLISA v. JESSE GARFIELD PATTON 

(Filed 30 October 1963.) 

1. Constitutional Law 5 30; Criminal Law 9 8- 
A person who is formally charged with the commission of a crime is  

entitled to a speedy and impartial trial under both the Federal and State 
Con~titutions, but the right to a speedy trial is necessarily relative, and 
may be used only as  a shield to protect a defendant against arbitrary and 
oppressire delays due to the fault of the prosecuting authorities. 

2. Same- 
A delay of more than four years between the time the alleged offense 

n-as conin~itted and the retrial of defendant does not riolate defendant'r 
conetitutional right to a speedy trial, notwithstanding two of defendant's 
witnesses may not be available a t  the retrial, when it  appears of record 
that there was no contention of undue delay in respect t o  the original 
trial and that retrial v a s  had shortly after and in accordance with the 
order of the Federal Court setting aside the former conriction on the 
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ground that defendant was not rcpresented by counsel, since the delay 
was not due to the prosecuting authorities but to the act of defendant in 
procuring a retrial. 

3. Appeal and Error 8 33; Criminal Law 8 118- 

The Suprenle Court will take judicixl notice of its own records in  an  
interrelated proceeding where the parties are  the same, and therefore will 
take notice of an affidavit filed in proceedings for certiorari relating to the 
same prosecution. 

4. Constitl~tional Law 5 30; Criminal Law 8 86- 
When it  appefars from the record that defendant's witness would testify 

that he drove defendant to a c i t ~  in another s tate  isome time before the 
alleged offense wns conimitted in this State, that the witness knew de- 
fei~dant  had no nutonlobile and "belie~ed" it  would hare been alnlost 
impossible for defendant to have been in this State a t  the time the offense 
was committed. the fact that such witi~ess was incapacitated a t  the time 
of trial is not grolund for continuance, since such testimony would have 
no probatire force in enpl)ort of defendant's defense of alibi. Constitution 
of North Carolina, Article I, $ 15. 

APPEAL by defendant from Campbell, J., M a y  Criminal Session 
1963 of CALDTVELL. 

Criminal prosecution on an indictment, found a t  the Februa,ry Term 
1960, clharging the defendant on 20 Octolber 1958 with nobbing J. E. 
Chandler of $13 in money by bhe use of firearms and oither dangerous 
weapo~n~s, a violation of G.S. 1-1-87. (Since the citizens of Noi-th Caso- 
lina in the General Election of 6 November 1962, by a majority of the 
voteis calst, amended Article I V  of the State Constiitution, terms of the  
superior court are nom- designated in this article of the Con~stitution as 
sessions of court.) 

Plea: Not guibty. Verdict: Guilty a4s charged. 
From a judgment of imprisolnment, defendant appeals. 

Attorney General T. TY. Bruton and Assistant Attorney General 
James F. Bullock for the State 

Claude F. Seila for defendant appellant. 

PARKER, J. Defendant assigns as  errw the denial by the court of 
his written motion, made before plead~ng to  the indictment, to dis- 
miss tihe indictment against him and to discharge him from custody on 
the  ground tha t  to try him now oln an indiotment found against him 
a t  the February Term 1960 would be a denial of his constitutional 
rights to a speedy and impartial trial, and of his rights to due process 
of law under tlhe FouLrteenth Amendment to  the Federal Constitution. 
I n  his written motion, he states tha t  the offense charged in the indict- 
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ment is alleged to have occurred on 20 October 1958, t h a t  a t  the time 
of the alleged coii~iniis~~on of the offense lie n as rooming and boardlng 
a t  tlie house of Mrs. Floirence Rutledge in Roanoke, V~rginia, who 
could testify, if alive, tha t  a t  the t m c  of the con~miwon of the alleged 
offenrse he was In Roanoke, Tlrginla, but that  she is now dead; and 
further tha t  one Kermit Vanhoy, who carried l i m  to Roanoke, Vir- 
glnia, on 12 October 1938, and nn. n l th  liim In Roanoke, Virginia, on 
17 and 23 October 1958, and k n o m  tha t  he had no automobile, re- 
cently sustamed a serlous brain injury in an autonmbile accident and 
is unable to testify in his behalf. 

X chronicle of this case prior to the May Criminal Session 1963 is 
necessary fo~r a proper considoration of this assignment of error. 

On 23 October 1953 defendant was nrreated in Ca ldwl l  County, 
hTortli Carolina, and charged n-ith the robbely of .J. E. Chandler. 

A t  the December Term 1958 of the superior court of Cald~vell Goun- 
ty ,  an indlctilient mais properly found by the grand jury of tha t  county 
charging him swth larceny of $12 in money froin the person of J. E. 
Chandler by a~saul t ing lum and putt,ing hlni In bodily fear and danger 
of his llfe Defendant was not tried a% that term. 

At tlie February Term 1960 of the superlor court of Caldn-ell Coun- 
ty,  the indictment upon which 11e n a s  tried in this case was properly 
found by the grand jury of thnt county. 

It ~ e e n ~ s  froin defendant's following te~t imony,  given in the instant 
trial. that  he mas lam-fully imprisonetl durlng a part  or most of 1959: 

Direct ex:~inination: "Ye.. I have been in difficulty with the 
law l~efole. Well, in . . . I think it n-ns 1919, I x a s  convicted of 
breaking and enterlng; and then in 1956, I belipve i t  was. I was 
convicted of . . . it was ~vliisky; in other word?, a whisky car 
wa; i n ~ o l w d  in i t .  The Federals took it and I n-ent and took i t  
bark. Thi, happened in 1%3 but they didn't t ry  me until 1958 
. . . receiving stolen property. I served time for these offenses. 
When I \!-as tried for t l l o ~ e  offcn~es, I pleaded guilty." 

Cross examnation: "Yes, I was In Fedcral Prison. Tha t  was 
for tsnnej~orting a stolen car arras state line;. Yes, i t  was n liquor 
car;  i t  had hwn. I just linuled some for the dictlllers. I s e n e d  a 
t ~ r m  111 tlie Feclcrnl P r i ~ o n  and State's Prl-on." 

Defeildanlt was first tried on the indictmcmt here charging armed 
robbery a t  tlie Fcl~ruary-Mnrcli Tern1 1960. I-Ic pleaded not guilty. 
He ~ n s  not represented by counqel, 11:trlng dismissed his employed 
counsel on the day of trial. He  wnq convicted and sentenced t'o irn- 
prieonment. I-Ie did not appeal. 
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On 6 Masoh 1962 Froineberger, Judge Presiding, appointed Claude 
F. Seila, a member of the bas of Caldwell County, t o  represenh de- 
fendant, an indigent person, in a post-conviction hearing. On 23 
March 1963 the United States Court of Appeals, Fourth Ciscuit, by a 
decisio~n rendered by two judges, with one judge dissenting, held Qhat 
defelndant, who dismissed hiis employed counjsel on day of trial aflter 
'having been told that his trial would commence tha t  day, with or with- 
out counsel, did not mhive his constitutional right to a~ssistiance otf 
counsel to defend charge of armed rofbbery. Tlhe majority opinion 
closed with thils language: "The Di~strict Court should afford the State  
of North Carolina a reasonalble opportunity to r d r y  the prisoner. In 
default of this, the District Court should order hiis release. To tha t  
end, the case will be remla~nded for further proceedings clonsistent with 
the  vinws herein expressed." Patton v. State of North Carolina, 315 F. 
2d 643. I n  thils majoirity opinion appear these words, which [seem to 
eupport what we have said above tJhat it appeans from Patton's testi- 
many hwe +hat he was undergoing lawful imprisolnment during a part  
or most of 1959: "At the February 1960 term, the grand jury return- 
ed am indictment against Patton for armed robbery and the case was 
called for k i a l  on tha,t indictment on March 8, 1960. Patton was a t  
tihat time in d a t e  cu~stody and was serving a sentence for another 
offen~se." 

When the opinioln of the United States Court of Appeals, Fourth 
Ciscuit, was certified to the United States District Court foir the 
Middle District of North Carolina, Preyer, United States District 
Judge, Middle District of Nort~h Ca~rolina, entered on 29 April 1963 
an order as follows: 

"It is, THEREFORE,  ORDERED,  in accordance with  aid 
opinion, tihat tlie State of n'orth Carolina is afforded tlie oppor- 
tunity to retry the petitioner a t  the criminal term of tlhe Superior 
Court of Caldwell County, Sortlh Carolina, to be held a t  Lmoir,  
Sor th  Carolina, commencing on the 20th day of May,  1963; 

"It is further ordered t'halt i f  the State of S o r t h  Carolina does 
not re~try the petitioner a t  said terili of court, the petitioner is to  
be forthwith released and absolutely di~scharged." 

Defendant a t  the May Criminal Selssion 1963 was tried on the indict- 
ment found a t  the February 1960 Term. He was represented by his as- 
signed counsel, Claude F. Seila. 

The State's evidence  shows these facts: On 20 Octolber 1958 J. E .  
Chandler, a man 76 years old, wa~s operating a little store about 50 or 
100 feet from his home. About 7:00 p.m. on the same date, his store 
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was closed and while he was in his home eating supper with hi~s wife, 
who r a s  about the same age, defendant Patton came inltto the  house 
and staid he wanted to get a package of cigarettes, ilfter Chandler fin- 
i~shed eating supper, he got his flaslllight and went out to hi~s store to 
unlock the door. When he waa unlocking the store, Patton came up 
behind him, threw his hands over his n~outh ,  lifted him off the ground, 
and said, "Tie h m  up." Another man tied one of his hands and tried 
to  tie the other. Chandler had the padlock In his hand and hit him in 
the face w t h  it. Then he ticd his hands. They took from his perlson 
$15 in money. Chandler was making all the noise he could. When hhese 
t ~ v o  men saw the flashlight, which was being carried by Chandler's 
daughter and son-in-law as they approached, they hit h i ~ n  on the head 
~v i th  some k ~ n d  of he~avy metal, ran, jumped in a car, and left. It re- 
quired 14 stitches to sew up t,he n-ound on Chandler's head caused by 
the blow. Chandler could not identify the other man. On the morning 
of that  day Chandler was carrying a load of cattle to Vilkas~boro, and 
Lsnaw defendant Patton standlng on the high~vay a t  the foot olf Blow- 
ing Rocli Nountain. 

Defendant offered no ~vitnes~ws. He testified in substance as follows: 
He  is 38 years old. On 20 October 1958 he v a s  in Roanoke, Virginia, 
seeking employment and was not in Ca ldwl l  County. He went to 
Roanoke, Krginia,  in Kermit T'anhoy's car. He had been there for 
several weelis. He stayed in Roanoke, Virginia, in a rooming house on 
D a y  Street, he believes, until 30 October 1933. The keeper of the 
boarding house, whose name he does not recall, died two or three years 
ago. Last October Kermit T'anhoy had an automobile accident, has a 
blood clot on his brailn, and is not quite normal a t  the prese~nt time. On 
20 October 1938 he n.as not a t  the Chandlor home and did not see 
them. He  did not strike him and did not rob him. 

Defendant is claiming no undue delay in respect to  his trial a t  the 
February-AIarch Term 1960. On the contrary, what he is concerned 
with i13 the delay bet,ween the time of the commi~ssion of the alleged 
crime on 20 O c t o b ~ r  1958 snd the beginning of the retrial a t  the May 
Crinlinal Session 1963, when one of his witnesses, Mrs. Florence Rut- 
ledge, had been dead t x o  or three years, and another witness, Kermit 
Vanhoy, had had an automobile accidenlt in October 1962, has a blood 
clot on the brain, and is not quite normal at  the present time. By rea- 
son of these facts, he contends he is unable to offer the testimo~ny of 
these two n-itnesses and no retrial should have taken place, and he 
should h a w  been discbnrged. 

The right of a person formally accused of crlme to a speedy and iin- 
partial trial has been guaranteed to Englishmen since Magna Carta,  
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and the principle 6s embodied in the Sixth Amendment to the Federal 
Constitution, and in some form ils colnltained in our State Ccnnistitu.tion 
and in t h a t  of mash, if not all, of our sister states, o~r, if noit, in s t a t u t o ~ y  
pnovisions. S. v. Webb, 15.5 N.C. 426, 70 S.E. 1064; 22A C.J.S., Crim- 
inal Law, sec. 467 (2) .  

G.S. 15-10, entitled "Speedy trial or discharge an commitment for 
felony," requires siniply tha t  under certain rircumsrtancas "the prison- 
er be discharged from custody and not tha t  he go quit of further 
piro~secution." S.  v. Webb, supra. 

The  Court said in Beavers v. Haubert, 198 U.S. 77, 49 L. Ed. 930, 
954: "The right of a speedy trial is necessarily relative. It is consiistent 
with delays and depends upon circumstances. It secures rights to  a 
defendant. I t  does not preclude the rights of public justice." 

The conistitutional right to  a speedy trial is designed to prohibit 
arbit<rary and oppressive delays which might be caused by the fault 
of the prolsecution Pollard v. United States, 352 U.S. 354, 1 L. Ed. 2d 
393; State v. Hadley ,  No. ,  219 S.W. 2d 857. The right to a speedy trial 
oin the merits ils not dce:gncd as a sword for defendant's escape, but  
as  a shield for his protection. 

But  here there lias been no arbitrary and oppressive delay o r  seluc- 
t m c e  on the par t  of the State to prosecute. On the contrary, tlhe delay 
in trhe time of the r e b i d  is wholly due to the belated diiscovery by the 
United States Court of .Appeals, Fourth Circuit, on defendant's appeal, 
of a fatal error in the first trlal a t  the February-March Term 1960, 
which entitled defendant to relief from the sentence and judgment 
wliich had been pronounced upon him on his first trial, but oinly to  the 
point of relnanding the case back so as to afford the State of North 
Carolina a reasonable opportunity to retry the defendant, or, in de- 
fault of tlliis, to order his release. The Federal Court of dplled5 ren- 
dered ~ t s  decision on 23 Jlnrch 1963. TT'hen this opinion was certified 
to  the United Statels District Court for tlie Al~ddle Dist,rictt of Kortli 
Carolina, tha t  Court on 29 -4pnl 1963 mtered an order. according to 
tlie nlandlate of the Court of -lppesls, affording the State of North 
Carolma an opportunity to retry defendant a t  the criminal term com- 
mencing on 20 May 1963, or if he wai. not retried a t  that term lie 
should he fort~liwith and absolutely releazed. The ietrinl was had in 
strict conformity with the order of the federal court. Under such cir- 
cumstances there has been no denial of defendant's const~tutional 
rights to a speedy trial, ns the delay in the time of the retrial was 
caused by his successful efforts to reverse his convlctio~n a t  the first 
trial. Ex parte ALpme ,  203 Cal. 731, 263 P. 947, 58 A. L. R .  1300; 
People v. Lundin, 120 Cal. 308, .52 P. 607: Ex parte TVarris, 28 Fla. 371, 
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9 So. 718; Sllvey v. State, 84 Ga. 44, 10 S.E. 591; Marzen v. People, 
190 Ill. 81, 60 N.E. 102; Ferguson v. Bechly, 224 Iowa 1049, 277 N.W. 
755; State v. Dehler, 257 M i m .  549, 102 N.W. 2d 696, 89 A. L. R. 2d 
496; State v. Bulling, 105 110. 204, 15 S.117, 367, 16 S.W. 830; State V .  

Schnell, 107 Mont. 579,88 P. 2d 19,121 A. L R. 1082; State v. Hadley, 
supra; Patterson v. State, 50 N. J. L. 421, 14 A. 125; E r  parte 
Meadows, 71 Okl. Cr. 353, 112 P. 2d 419, 427; Corn. v. County Prison, 
97 Pa.  211; Smith v. Corn., 85 Va. 924, 9 S.E. 148; Corn. v. Adcock, 8 
Grat.  (49 Va.) 661; Vance v. Com., 2 Va. Cas. 162; I n  re Murphy, 7 
Wash. 257, 34 P. 834; State v. illiller, 72 Wash. 154, 129 P. 1100; 22A 
C. J. S., Criminal Law, sec. 472(4) ; 16 C. J., Criminal Law, sec. 
804(2) ;  Wharton's Criminal Procedure, 1957, Vol. 5, p. 3. See 
F a y  v. iYoia, 372 U.S. 391, 9 L. Ed. 2d 837, in which case So ia  and 
two others were convicted of murder in 1942, and the Supreme Court 
of the United Stakes on 18 March 1963 rendered an opinio~n affirming 
an  opinion of the Court of Appeals, Seco~nd Circuit, which held tihat 
Noia'ls conviction be set aside and tha t  he be discharged from custody, 
unless given a new trial forthwith. See also State v. Hadley, supra, in 
which tlie Supreme C,ourt of hli~ssouri, Division No. 2, held that  de- 
fendant was not denied his constitutional right to a speedy trial be- 
cause of a delay of t<n-enty years between the time when lie va1s oirig- 
inally arre~ste~d and the beginning of his second trial after a judgment, 
under which he mas confined in tlie penitentiary, on a previous verdict 
of co~nviction, x a s  vacated in a habeas corpu~s proceeding brought by 
him. 

When a case is retried, after a successful appeal to  an appellate 
court, there is always the hazard tha t  one or both of the parties may 
be deprived of the testimony of one or more wtneuzes by deatli or in- 
capacity. To hold that when a defendmt in a criniinal action by his 
appeal has secured a new trial he cannot be prosecuted promptly again, 
because by the deatli of a ~ ~ i t n e s s  who would testify in his favor, if 
alive, a t  t'he time of the retrial, he n.oulc1 in ~ u c h  trial by sucli deatli 
and lo~ss of evidence be denied the right of due process of 1nw under 
tihe Fourtcentll Amendnient to the Federal Conlstitution and to the 
sights of "the law of the land" provlqioil of Article I, Section 17, of the 
State Con~stitution, would mean that some, if not many, cases could not 
be tried again. 1Tlien a defendant by his appeal obtainis a ne:v tna l ,  t<he 
lan- does not require that the State in order to prosecute liiin ngain 
mu>t guarantee tha t  all his mitnesse~s shall be alive and capable of 
testifying for hiin a t  the retrial, for to require that  ~ o u l d  be for the 
law to  esact of the State impossibilities. If a defendant by his appeal 
secures a n e v  trial, and if a t  the time of the new trial the State's es- 
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sen'tial mitne~sses are dead or incapalble of testifying, the State has no  
other recourse than to discharge the dc~fendant, no matter how guilty 
he may be. T o  paraphrase the language in Beavers v. Haubert, supra, 
due ppocass of law selcures rlglits to a defendant but i t  does not pre- 
clude the rights of public justlce. The State ha~s not lost the right to re- 
t ry  defendant by realson of the death of Mrs. Florencle Rutledge, one of 
his witnesses. I11 State v. Dehler, supra, tlie Court held that  an aclcused 
who, about seventeen years aftier his conviction and sentence for niur- 
der, is relea~sed on habeas corpus for lack of jurisdiction of the court 
in wlilch he was tried, cannot properly claim the ab~sence of 3, right to 
retry 11im for the reason that,  due to  tlie lapse of time, i t  is more diffi- 
cult to prove insanity, 111s n m n  defense. 

Defendant's defense is an a l ~ b i ;  tha t  is, that  he was In Roanoke, Vir- 
ginia, a t  the time the State's evidence shows t~he offense was committed 
In Caldwell County, Nortih Carolina, and, tlierefolre, he could not have 
committed the crime. H e  assllgnis as error tlie refulsal of the trial court 
.to continue the trial to a later session of court due to his inability to  
have Kermit Vanhoy as a witness a t  the trial due to his illness, ansd he 
furtlher conltendjs that  to  try him a t  the May Criminal Sassion 1963 fo~r 
a n  offense alleged to have been committed an 20 October 1958, when 
Vanhoy, due to  an automobile wreck in October 1962, has a blood clot 
on the brain and is no~t quite normal a t  present, denies him due process 
of l a ~ v  under tlie Fourteenth Amendment to the Federal Confst~tution, 
alnd his riglitrs under "the law of the land" provision of the State Co(n- 
btitution, Article I, Sectlon 17. I n  his brlef he states: "But the retrial 
is of no benefit, if, because of the delay occa~sioned by the State in 
affording him a 'fair' trial, lhs only witnasscls are unavailable, one be- 
ing dead, and the other incapacitated." This statement in the bpief is 
erroneous in stating the delay was occasioned by trhe State, als we have 
pointed out albove, and further in tmor in asserting by inference tha t  
the State did not afford him a fair trial. 

Defandant in hi~s s w t t e n  motion t o  dlsniisls 'uhe indictment against 
him apd to discharge him from custody, made a t  the M a y  Crimlinal 
Sassion 1963, states this in respect to Kermit Vanhoy: 

"As a further ground for said IlIotion the defendant show~s unto 
tlie Court tha t  hIr. Kermit Vainhoy, who took the defendant t o  
Roanoke, Vlrgima, on the 12th day of October, 1958, and who was 
with the defendant on the 17th day of October, 1958, and on the 
23rd day of October, 1958, in Roanoke, Virginia, and who know8 
of his o~wn knowledge t'hat the defendant did not have an auto- 
mobile or any other means of transportation to  and from Caldwell 
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County, Korth Carolina, where the said offense is alleged to have 
occurred, mas recently seriously injured in an automobile accident 
and sustamed serious brain injury in said acoident, and is there- 
fore unable to  testify in behalf of the defendant; that the de- 
fendant is not responsible for the condition of Kernllit Vanhoy." 

On 28 March 1962 defendant, through his present counsel Claude F. 
Seila, filed a petition in this Court for a writ of certiorari to  review an 
order ente~red by Judge Froneberger o~n 7 March 1962 in a poslt-con- 
viction hearing involving the co~nstitutionality of his trial, conviction, 
and sentence a t  the February-PIIa~rch Term 1960. Judge Froneberger 
in his order denied defelndant any relief. I n  the petition for a writ of 
certioralri filed with us, which petitio~n we denie~d, there iis an affidlavit 
by Kermit Van~hoy. We take judicial notice of our own records in this 
in~terrelated proceeding w h e ~ e  the parties are t>he same. S. 21. Mc- 
M~lliavz, 243 N.C. 775, 92 S.E. 2d 203; U ,  S. v. Pink, 315 U.S. 203, 216, 
86 L. Ed. 796, 810; Dimmick v. To~npkins, 194 U.S. 540, 48 L. Bd. 
1110; Bienville TT'ater Supply Co. v. Mobzle, 186 U.S. 212, 46 L. Ed. 
1132; Freshman v. Atkins, 269 U.S. 121, 124, 70 L. Ed. 193, 193; West 
v. L. Bromnz Baking Co., 166 Va. 530, 186 S.E. 291; 31 C. J .  S., Evi- 
dence, pp. 625-6. Tha t  affidavit is: 

"Kermit Vainboy, b ~ i n g  first duly sLvorn, deposes and ,says: 

"That he is a citizen and resident of Yadkin County, S o r t h  
Carolina. 

"That on the 12th day of October, 1958, this affiant drove his 
automobile from North Carolina to Roanoke, Virginia, where t h ~ s  
affiant was employed; that  on said occa~slon Jesse Garfield Patton 
rode with this affiant to  Roantoke, Virginia, for the purpoise of try- 
ing to find a job there. 

"That thils affiant and Jesse Garfield Patton arrived in Roanoke, 
Virginia during the night of October 12, 1958, and this affiant 
left Roanoke, Virginia, and went to his job on the 13th d a y  of 
October, 1958, leaving Jesse Garfield Patton a t  218 Day Ave- 
nue, Roanoke, Virginia; 

"That thereafter on the 17th day of October, 1958, this affiant 
returned t o  Roanoke and (saw Jesse Garfield Patton a t  Roanoke, 
T'irginia; tha t  trhis affiant drove back to  Jonelsville, in Yadkin 
County, North Carol~na, on Friday, October 17, 1958, leaving 
Jesse Garfield Patton in Roanoke, Virginia. 

"That thereafter on October 23rd, 1958, on a Thursday night 
this affiant returned to Roanoke and the following morning, Oc- 
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tober 24th, 1958, Jesse Garfield Patton came to eat  breakfast a t  
the boarding house where %his affiant boarded in Roanoke, Vir- 
ginia ; 

"That  thereafter this affiant and Jesse Garfield Patton came to  
Caldn-ell County, Nortih Carolina, for the purpose of vi~siting a 
friend of Jesse Garfield Patton, and Patton wa~s a t  that  time on 
October 23, 1958, arrested and charged with 'Larceny from .the 
Person.' 

"That this affiant l i n o ~ ~ s  tliat Jesse Garfield P a t t m  had no au- 
tomobile and this affiant verily believes t l iat  i t  would have been 
almost impo~ssible for Jesse Garfield Patton to have committed 
any crime in C a l d ~ ~ e l l  County on the 20th day of October, 1958. 

/s/ Kermit Vanhoy 

"Sworn to and subscribed before me this 6th day of March, 
1962. 

/s/ Ted G. West 

Notary Publimc." 

It is manifest from Vanhoy's affidavit, and from the extract from 
defendant'ls niotiio~n, which we have quoted above, tha t  Kermit Vanllioy, 
if he had been present as a witness in the present trial and had testi- 
fied, could not lmve testified as to where defendant was on 20 October 
1958, and tha t  his testilimny would not, have supported defendant's 
allbi. The paat of the last sentence in Vanhoy's affildavit tha t  he "kno~ws 
Jesse Garfield Patton had no automobile" 1s of little value because of 
bus transportation and the vast number of automsbiles in Virginia and 
North Carolina. The last part  of the last qentence in Vanhoy's affidavit 
that he "verily believes tha t  i t  vould have been almo~st impossible for 
Jesse Garfield Patton to have conmitted any crime in Caldwell Coun- 
t y  on the 20bh day of October 1958" is inconipetent in evidence as  
merely the cxprwsion of opinion. Furtlier, there is nothing in thc 
record before us to show tha t  Vanhoy will ever be capable of bastifying 
as a witness. 

The trial court did not err in refusing to continue the case due to 
the ab~sence of Vanhoy. Further, defendant was not denied his right 
to due process of law under the Fourteenth Amendment to  t)he Federal 
Constitution, and his right to  the protection of the provi~siions of "the 
law of the land" provisio~n of Article I, Section 17, of the State Conwbi- 
tution in his retrial due to the absence of Vanhoy as a wtness. 
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We have examined the assignments of error to the charge brought 
forward and discu~ssed in defendant's brief, and they s r e  not sufficient 
60 jus t~fy a new trial. 

All defendant's a~ssignmenhs of error are overruled. I n  the trial be- 
low we find 

hTo error. 

STATE O F  SORTH CAROLINA, EX REL. IVORTH CAROLINA UTILITIES 
COMMISSION v. WESTERN CIROLIN.1 TELEPHONE COMPANY. 

(Filed 30 October 1963.) 

1. Telephone Conipanies 8 1; Utilities Commission 8s 1, 6- 
The Ptilities Cominiwion is given general supervision over rates and 

services rendered by telephone companies and has the duty, either on its 
own motion or upon petition. to hold hearings to determine the just, rea- 
sonable and sufficient rates which such utilities may charge. G.S. 62-30, 
G.S. 62-72. 

2. Utilities Commission § 6- 
Where the petition of a telephone company for increase in rates states 

the proof ullon which the company intends to rely, sunlmarized with suffi- 
cient particularity to prevent the intewsted parties from being misled, the 
procedure, if the s ~ ~ m m a r y  of the proposed evidence is too concise, is to 
permit an nniendment rather than to dismiss the proceeding. 

3. Same; Constitutional Law § 24- 

The Utilities Commission nlust determine a petition for a n  increase in 
rates on the basis of the facts esisting a t  the time such increase is effec- 
tire, and if a subsequent change in condition warrants a new rate, such 
new rate must relate to the date of change and the parties must be accord- 
ed a n  opportunity to be heard with respect to the effect, if any, such 
change had on the rate structure, and a denial of such opportunity mould 
be a deprivation of due process. 

4. Utilities Commission 8 6- 
Where a t  the time of the hearing of a petition for a telephone rate in- 

crease the Utilities Commission is apprized of the petitioner's intention 
to transfer certain of its eschanges to a subsidiary, and had in fact ap- 
proved plans for such transfer, and the Commission notwithstanding 
denies motion to disnliss on the ground that such transfer would affect 
the rate structure, i t  is error for the Commission, almost six months af- 
ter the termination of the hearing and some four months after the peti- 
tioner had transferred the exchanges, to grant the motion to dismiss the 
proceeding. 
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5. S a m e  
Where, a telephone company, during the pendency of its petition for a n  

increase in rates, transfers pal-t of its exchanges to a subsidiary, the UtiLi- 
~kiw Commi~sion, in the exercise of its diqcretion, may make the  subsidiary 
a formal party and treat the original petition a s  a joinlt petition for a uni- 
form system of rates;  o r  it  may mike the subsidiary a party and fix 
Ijroper ra~tes for the subsidiary's escl~anges and for the original petition- 
er 's exchanges. 

6. Utilities Conlmission 5 1- 
Procedures before the Utilities Commission a r e  not a s  strictly teclmical 

a s  proceedings in the Superior Court, and the Commission may regullate 
its ornu procedure within broad limits by rules and regulations nolt in- 
consistent with statutory provisions. 

APPEAL by Western Carolina Teltphone Company from Walker, 
S.J., February 1963 Clivil Session of MCDOWELL. 

O n  26 January 1962 Wetstern Carolina Telephone Company (here- 
inafter petitilo~ner) filed \\pith the Utilltias Co~ninisls~ion its peltition 
seeking pcrniiission to increa~se its rates-t\he proposed increase to  be- 
come effective 1 hlarc~h 1962. 

It tlicn owned and operated twenty telephone exchanges, nine~teen 
located in tihe res tern part  of Korth (hrol ina,  the twent~ietli sit Clay- 
ton, Cia. The petition, by exliiblts attached, ~sliowed in detail the pro- 
posed ctliangels, with astilnlated increaeos in revenues; t~he grass revenue 
derived froin aaiteis t(11en in effect; operating expeln~ses for tihe precsding 
years; anld anticipated expenses, orlgmal colst of its properties, and 
cleprelciat~ion clanned; a balance sheet for the periold eniding 30 Septem- 
ber 1961: m d  the asserted "fair value rate base." It alleged the fair 
value of ilts propert~els in Xorth Calrolin~a wa~s $6,680,000 which "is less 
lthan tha t  which would be found if a cost study ware made to  deter- 
mine Reproduction Cost Ken-. Petitioner is also of tlie opinion tha t  
auch fair valuc figure is l e s ~  than that which TI-ould be calculated from 
a Trended Cost Study." 

The Commi~lsion, on .j February 1962, suhpended the propo~sed in- 
lcrea~se in effect as perrmltted hy G.S. 62-71. The Commission, by order 
~diated 23 February 1962, permitted tilie inerealee to helcoriie effectwe 
upon TYestern's agreeinenit to refund any amounts collected in excess 
of that  autliorized by the Colmmiseio~n. Petitioner agreed. 

On 6 April 1962, 37 of pet:tioner'> sub>crlberz filcd a prote~st to tile 
propoised rate increase. They alleged tlie pmpolsed rat'es vere '(unjust, 
unreaso~nable, cxcessiw and discriminatory." They a.sked the Commis- 
lsilon to refuse to authorize any incrca~se. 

Three days later protestants filed n-it11 the Coimnissio~n a niotioa to 
disini~ss, because: (1) petit*ioner had already been granted authority 
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UTIIJTIES COII~\IISSION 2). TELEPHONE Co. 

"to sell and transfer to Westco Telephone Company certain of its 
North Caarolina telephone properties, the effect of which i~s to material- 
ly and substantially alter the revenues, expenses, investment, acclrued 
depreciation, and ~apitalizat~ion of the petitioner as  presented in its 
Petition, relndering any determination of the probable earning capacity 
of the property of the Company under the particular rates proposed 
as required by G.S. 62-124, imposs~ble:" ( 2 )  the petition did not state 
in sufficient de ta~ l ,  to comply ~ i t h  the Commission's rules, the proof 
which i t  ~ntended to offer. 

The Cornini~ssion fixed the time to hear the motion to dismiss and, if 
denied, the petition for the increase in rates. It is stated in the opinion 
of the commis~sioner writmg for the majority: "After hearing extended 
argument on the nlotion by all counsel a t  tlie scheduled date, time and 
place, protestants' illotion to Dismiss was denied by the Commis~sion, 
two Commis~sioners votmg to allow the motion. The matter then pro- 
ceeded to hearing on the merits." 

V h e n  all the evidence had been pre>ented, protest ant,^ again moved 
to dismiss. The motion was denled. 

Tile hearmgs terminated 27 April 1962. I n  June 1962 pet~tioner con- 
veyed nine of its North Carolina exchanges to Westco, its subsidiary. 
This conveyance consummated plans of petitioner, made with the 
Commission's approlbatlon, to  extend telephone service to remote 
mountain areas. 

On 4 October 1962 the Commission, ~v i th  t x o  commissioners dis~sent- 
ing, filed a lelngthy opinion concluding with an order which allowed tlie 
mot,ion to  d ~ s n m s  "without prejudice to petitioner to institute auch 
new proceeding as i t  is advised." 

Petitioner assigned errors and appealed to the Superior Court. It 
overruled all of petitioner's  assignment,^ of error and "affirnied and 
approved" the order of the Commission. 

Van I17inkle, Wal ton ,  Buck R. TValL bv Herbert L. Hyde  for appel- 
lant. 

F .  Ken t  Burns for appellees. 

RODMAX, J. The reason usually given for the creation of quasi- 
judicial bodies is the aslsertion tha t  they can expeditiously and econom- 
ically resolve factual queistlons necessary for the proper disposition of 
specla1 problems committcd to them for decision. 

The Utilities Commission is given general supervision over r a k  
charged and services rendered by telephone companies. G.S. 62-30. It 
is the duty of the Commi4on  on its oxn nlotion or upon complaint by 
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a patron or upon patition of a public utility to hold a hearing t o  de- 
termine "the jus~t, rea~solnaible and suffic~ient rates" which the u t i l ~ t y  
may charge. G.S. 62-72. 

I n  January 1962 petitioner applied to tlie Commission for permiis- 
(sion to incirease tlie rates cha~rged for se~viccs ~ n d e i r e d  patronls of the  
nmneteen Kosth Carolina exchanges bhen owned and oplerated by it. 
Thliis proposal to  increase rates was challenged by patrons on pmced- 
ural grounds as well als on the merits. 

hlore than eight months after the  petition was filed, after the motioln 
to disnii,ss wa~s denied, and after a full hearing on the merits, the 
proceeding was disnli~ssed because of asserted proceduaal defects. Pe- 
titioner was ttold i t  nlight start  anew. \\'hen tlie order dismissing the 
proceeding was filed, petittioncer sought permission to  correct the defects 
found to exist, by amending ~ t s  petition and supplementing the evi- 
dence wllic~h i t  had offered. This request was denied. We are now called 
upon to determine whether the Commi~ssio~n acted properly in dismiss- 
ing the plroceeding, thereby denying the petitloner an opportunity to  be 
heard with ~espec t  to the asserted defects. 

The procedural challenge asserts two defects: (1) t~he petition did 
ncd coinply with the rule of the Commission for tihat i t  did not se t  out 
in  detail the evidence on which the petitioner mould rely t o  establish 
its rate base, and (2)  petitioner ~ o u l d  shortly convey nine of its ex- 
clia~nge~s to n wholly owned subsidiary. Such conveyance \\-ould render 
"any determination of tlie probable earning capacity of the pmperty 
of the company under the particulair rates proposed as required by 
G.S. 62-124 impossible." 

The C<olnmission did not in its order specify vhich of the grounds 
assigned by protestantis n-arranted the order of di~sinis~sal. However, 
we think i t  apparent from the opinion formlng the basis of the order 
tha t  i t  n-as not because of any defect In the form of tlie petition. It is 
niomhere buggcstcd anyone was nlisled hy the mannw in which peti- 
tioner summar~zed the ev~dence it would offer. If the Conxnis~sion had 
thought peltitiioner's summary of the e~ idence  i t  mtended to prnsent 
too concise, t(!ie Commi*4on would undoubtedly have pcrniitted an 
amendment. 

Tlie second reason assigned for disn~issing the petition is based on 
this factual situation: Petitaoner's excllanges are located ilrl small 
mountainous coinrn~mit~ies. Tlie coit of inainta~iiing cxistlng lines and 
constructing new linels to serve additional customers is abnormally ex- 
pensive. The areas served are spaiwly settled. Petitioner could nloit ob- 
tain on the opcn market funds necessary to  finance the con*trucitim of 
linels to  p r o ~ ~ i d e  adequate service to the areas adjacent to some of its 



N.C.] FALL T E R M ,  1963. 373 

exc~hangels. To  obtain funds to provide this service, petitioner had 
created a wholly owned subsidiary. Petitioner intended to convey nine 
of its exchanges to  itis subsidiary a t  a price fixed by the Conimiwsion. 
The sublsidiary, Westco, would then borrox money from a govern- 
mental agency a t  a low rate of interest. The proceeds of the loan would 
be used to  pay petitioner the purchase price of the properties to be coln- 
veyed. The balance of the loan n-ould be used by Westco in improving 
and enlarging its fa~il~ities.  The molnias to be paid petitioner by Westco 
would be used to  reduce petitioner's indebtedness. Steps had been 
taken by petitioner to accomplish the desired result prio~r to t1he filing 
of the petition for an increase in rates. All pet1t:oner had done had 
trhe Conin~ission'~~ sanction. The  Commission knen- when i t  heard the 
petition for a rate increase what properties were to be conveyed, the 
value assigned to these properties, the amount TJTestco would borrow, 
and t~he rate of interest i t  mould pay. 

Protestants argued that  the Comniission oould not, until the co~nvey- 
ance had been made and a realsolnable time had elapsed, ascertain the 
revenues and expen~ses of the remainling exchanges necessary to deter- 
mine n fair  reiturn to petitioner for the exchanges i t  would retain. 

To thiis argument petitioner responded: It was seeking a uniform 
isohedule of rateis applicable to all nineteen exchanges. The rate in- 
ctwase, if granted prior to the conveyance to  Westco, would apply to 
all exchanges because then owned by petitioner, and the Colnniis~sion 
necessarily had to fix and authorize Kestern to charge a rate for all 
its exchanges, but when tihe co~nveyance mas made, TT'estco ~vould op- 
erate its exchanges a t  the same rates which petit,ioner wals authorized 
t~o charge. 

TThetlier i t  was proper folr the Conimissian to hear evidence on the 
proposed rate increase for all nineteen exchanges ~vhen a sale of nine of 
tllle nineteen n as inimincnt n-as r;li~secd hy Colninl*s~oner So:lh on 23 
February, n-hen hc d i w n t ~ t l  from the ordc~r of the Co~ninl,-aion pc7rmit- 
ting petitioner to obligate itself to refund any sums collected in excess 
of those autilmized by the Commi~ss~ion. He  called attention to the fact 
tha t  the Comnimion had zpproved the contemplated convevance to 
Westco, saying: "Westco nould obtain a loan from t,he Rural Electri- 
ficat,~on Admin~strat<~on ( R E A ) .  The loan has been a p p r o ~ e d  and trans- 
fer of the properties from Xestern to YCcstco is beling consuminuted." 
He  stated the  petition filed 26 January ielatetl to all t(lie properties 
then on-ned by ~e t i t~ ioner ,  and an order balded thereon would prescribe 
the rates for the exchanges owned as well as the rates applicable to 
excl~angns to he conveyed to Westco. He concluded: "I do not believe 
the undertaking or commitnient of TVeqtern for itwlf and its subsid- 
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i a w ,  Westco, to  be a sati~sfactory arra~ngement far the protectioln of the 
public. I believe that Western, for itself, and Westico, fo~r itrself a t  the  
proper time, ,should furnilsh, as provided by G.S. 62-71, a satnsfactory 
bond or bonds or in tlie alternative should depolslt in escrow the differ- 
ences in t'lle present rates and the proposed rates which those coni- 
panies would colleot until the  lawfulness of the increalses are deter- 
nzined." Here then, before the motion to dismiss had been filed, was x 
definite recognition tliat the petitioner r a s  acting not only to establish 
ratets for the exchanges to be retained by petitioner but rates to be 
charged by M7estco after tihe tranisfer lyas consummnted. 

At tlie time fixed for trhe heaping probestants argued their motio'n to 
diism~iss. The chalrman then announced: "Gentlemen, i t  is the opinion 
of the majority of the Conllnissioln that  tlils Motion should be denlied 
and we should #hear your evidence." 

This ruling was essentially a determination of the right of petitioner 
t o  seek an  order applicable to all the exchanges, which ordm would 
bind Westco ~vlien the contemplated conveyance was conisuiilnliated. 

Tha t  t!he Commission and the partie~s so interpreted tlie rulmg on the 
motion to  dismiss 1s clearly indicated by the collocpy betn-een Com- 
miissioner Peters and coun~sel for petitioner before any evidence with 
re~qpect to  values and rate base was offered: "COlIRITSSIOSER 
PETERS:  Mr. TTTalton, isn't it true that  you came to t~lie court room 
thils morning to proceed to produce evidence relating to the entire 
piropertiers of 1Yestel.n Carolina Telephone Company? AIR. WALTON: 
Yes, sir. CORI11IISSIONER PETERS:  And do these enitire propertiles 
not include tlie properties which Weatern Carolina has propofsled to 
mvn as well as what Westco is propo~sed to own, i f  and when tlie ~spin- 
off, I ~ I O  called, is ever c~onwmmated? MR.  WALTOS: That  is  corsect. 
COi\lP\lISSIOT\TER PETERS:  What  is to prevent our going ahead on 
tliat basiis?" 

Tllils interpretation of tlie mope of the ruling is fo,rtified by the an- 
nouncement of the chairman when, a t  the coinclusion of all evidence, 
he said in denying t'he motion to  dismiss: "We are going to deny the 
r\lot(io,n and give an E~cep t~ ion .  We will take what has been presenited 
by all wlio have testified helre and do our best to render a just de- 
oision." hTo member of the Conimission then dissented. 

TYllen the hearing ended, petitioner owned all nineteen exchanges. 
The challenged rates went inlto effect on 1 Rlarcli. Petitioner Wars en- 
titled to  have the lawful rates fixed as of that  date. Such a determina- 
tion was necassa)ry t o  ascertain what amount, if any, petitioner had 
illegally collncted. The Commislsion could not co!nisidar events occur- 
ring subsequenit to 1 l la~rch ,  the date the rates went inito effect, to as- 
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certiain what were propex rates on tha t  date. True, a change in coindi- 
hion might warrant a new rate, but tha t  rate would relate to the time 
the change occurred. 

If the change of which the Commission takes notice occuns subse- 
quent b the hearing, interelshed parties are entitled to notice that  the 
Colmmiasion intends to  fix a rate as of the date of the ohange. The 
parties must +hen be acco~rded an opportun~ity to  be heard with respect 
to the effect, if any, the  change has on the rate structure. A denial of 
tha~ t  right would be a denial of tjhe constitutional guarantee of due 
process. Biddiz v. Rex Mills, 237 N.C. 660, 75 S.E. 2d 777; English v. 
Long Beach, 217 P. 2d 22, 18 A.L.R. 2d 547, and annotaitiom; Hill v. 
Casualty Co., 252 N.C. 649, 114 S.E. 2d 648; Skipper v. Yow, 249 N.C. 
49, 105 S.E. 2d 205 ; 89 C.J.S. 352. 

The Commi~ssiom, in the exercise of its discretion, could have made 
Westco a formal pasty, thereby treating the original petition as  a joint 
petition for a uniform system of rates, Utilities Comm. v. State, 250 
N.C. 410, 109 S.E. 2d 368, or i t  could have made Westco a party and 
fixed proper rates for TVestco's exchanges and for petitioner's ex- 
changes. -4s said by Moore, J., in Utilities Comm. v. Area Development 
Co., 257 N.C. 560, 126 S.E. 2d 325: "Ordinarily, the procedure before 
the Commission is moire or less informal, and is not as strict as in 
superior court, nor is i t  confined by technical rules; subistance alnd not 
form is controlling. I n  the abse~nce of statutory inhibition, the Comnliis- 
sion may regulate its own procedure within broad limits, and may pre- 
scribe and adopt reasonable rules and regulationls with respect t l~eret~o, 
provided such rules are consistent with the statutes goveirning its 
actions." 

The judgment of the Superior Court is reversed. I t  mill remand the 
caulse to  the Utilities Commi31sion for further proceedings not incon- 
sistent with t,he principles here declared. 

Reversed. 

(Filed 30 October 1963.) 

1. Automobiles § % 

Where no warrant, snmmons, arrest report, or other lawful process is 
served on or delivered to the driver of an automohiLe arrested in another 
state, evidence that  a copy of the arrest report was placed among his 
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personal effects and that  he d~elirered a sum in cash to an official to ob- 
tain his release, which sum mas not returned, is insufficient to show $1 

judicial forfeiture of bail or collateral deposited to secure defendant's 
presence in court. G.S. 20-16(a) ( 5 ) ,  and the Department of Motor Ve- 
hicles is not authorized to suspend or revoke the operator's license upon 
such e~idence.  G.S. 20-23. 

2. Same- 
h license to operate a motor vehicle on public highways of this State is 

a personal privilege and property right of which a person may not be de- 
prived e ~ c e p t  in accordance with statutory provisions as  they a re  written 
and construed in this jurisdiction, and a contrary holding in another juris- 
diction is not conclusive here. 

3. Sanie- 

'I'he provisions of G.S. 20-16(a) ( 7 )  that the Department of Motor Ve- 
hicles shall have authority to suspend a n  operator's license upon a show- 
ing by its records or "other satisfactory eridence" that  the licensee has 
committed a n  offenbe in another state ~ ~ h i c h ,  if conimitted here, mould 
warrant rerocation, I ~ e l d  to refer to the form of notice of conviction in 
another state and does not purport to confer estra  territorial jurisdiction 
on our courts to determine the guilt or innocence of a person charged with 
conlmitting an oftense in another stat(.. 

4. Sanie- 
On appeal from the discretionary suspension of an antomobile driver's 

license, the hearing in the Superior Conrt is d c  uoco, and the Superior 
Cour t  is not vested with any discretionary authority but is empowered to 
make only judicial review of the facts to ascertain whether the licensee is 
in fact and in law subject to suspension or rerocation. 

APPEAL by petitioner from Froneberger, J., July 1963 Seisslion of 
GASTOS. 

Petitio~n for reshoration of inotolr vehicle operator's license. 
James Edward Donnelly, pet~tioner. is a resident of Gaston Coun- 

ty ,  Xorth Carolina, and on 10 Alarclli 1963 was holder of a driver's 
licenlse duly issued to him by the Conlmissionclr of Motor Vehicles of 
the State of North Csrolina. On said date he was operating a moltor 
vehicle on a public highway of the State of South Carolina. He  wals 
~sltopped by a highway patrolman of that  Stste, placed under arrest and 
lodged in thc common jail a t  Clover, South Garolina. He  was advised 
that the cause of amest was drunken driving. He  remained in jail sev- 
eral hours, and was released when he delivered $50 in caslh to an  offi- 
cial. Thereafter he received by mail a notice from the South Calrolina 
State Higillway Department, dated 19 AIarch 1963, adviising tha t  his 
privilege of opcratmg a motor ve~hicle in South Carolina was suspend- 
ed for 1 2  nloinths for diriving while under the influence of intoxicants. 
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Attached to  the notice was a copy of a letter to the Sort11 Carolin:~ 
Departmenlt of lllotor Vehicles stating tha t  he had been arrested for 
drunken driving and had foirfeited bail on 11 March 1963. The Noirtll 
Carolina Departmenit entered an order on 26 March 1963 suspending 
his driver'ls licenlse for one year. G.S. 20-lG(a) (7)  ; G.S. 20-23. I n  the 
meanwhile petitioner had employed counslel and by letter of 25 March 
1963 requested a hearing as provided in G.S. 20-lG(d). A hearing was 
held on 23 April in Ga~s.ton County by an agent of the Sor th  Carolina 
Depai.tment of AIoitor Vehicles. On 24 April petitioner was advised tha t  
his bicense would "remain in a state of suspension" until 26 March 
1964. On 13 May he filed petition for a hearing de noz1o in the Superior 
Court of Gaston County. G.S. 20-25. The Commissioner filed anlswer 
t o  t<he petition and a hearing n-as had in superior court on 8 July. 

At the hearing petitioner testified in substance a,s follo~vs: He mas 
driving on a South Carolina highway. H e  was in a line of traffic ~vhiclh 
had been stopped by patrolmen to clheck drivers' licenses. Patrolman 
B. 11. Poore examined his license, required him to get out of the car, 
and asked if he had been drinking. He  stated he had drunk two beeps. 
The patrolman had him to walk a few paces and told him he had had 
too much to drink. Petit~oiner denied this. He  wa,s taken to jail by an- 
other patl~olman, who told him he had been arrested for driving while 
under the influence of intoxicants. Later patrolman Poore came t,o his 
jail cell and told him he ma~s charged miti11 "being drunk." Thereafter 
petitioner called his wife. She came for him. He got $50 in cash from 
her and delivered i t  to  an official and was released. He did not get a 
receipt for the money and had no txial. H e  signed no papers. S o  war- 
rant,  citation or other paper was served on or delivered to him, No one 
informed him of a time or place for trial. h'o one took anything out 
olf hi~s pocketis a t  thc jail. He was not starched. He  rehined his pocket- 
book, cigarettes, matches and other per~sonal belongings. He  thought 
the $50 was taken for a fine. 

The respondent, No~rth Carolinla C~ommiasioner of 81otor TTehicle,s, 
introduced in evidence a document, masked "Exhibit A," and elntitled 
"Offici~al Summons and Arrest Report," with the heading "South Caro- 
lina State Highway Patrol," date "JIarch 20, 1963," and case desig- 
~llation "Sozctii Carolznu zlet..sus James E d u u r d  Donnelll~." It sets out 
petitioner's address, occupation, driver's license number, and his ve- 
hicle's make, model and liceilise number. It directs defendant to appear 
before 3Iagistrate Joe F. Toungblood a t  Clover, S. C., a t  11:00 A.M. 
m >Ia,rch 11, 1963, t o  anslwer a charge of driving under tihe influence 
of intoxicating liquor. It gives the date of arrest, 10 March 1963, and 
the name of the  arresting officer, B. ;\I. Poore. A t  the bottom i t  has 
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these en,triss: ".4mount of Fine $.50.00 . . . Certified correct Joe 
Youngblood-3-11-63? 

J3. 31. Pooscl, South Carolina highway patrolman, tastified in mb-  
stance: In  his opinion, petitioner was under the influence of intoxicants 
when arrested. H e  staggered when he walked and had the odor of in- 
toxicanrts on his breath. H e  advi~sed Donnelly tha t  he wals under armst 
for drunken driving. He  did not advise Donnelly the date he would be 
required to appear before the RIagistrate. At  the jail Donnelly's per- 
sonal belongings were taken, in Poore's prewnce, and placed in an  
envelope. Poore filled out the "Summons ticket" (Exhibit X above) 
and placed i t  in the emelope nGth Donnelly's belongings, and &old him 
his bail was $30. Poolre n.as not present when petitioner mas released 
from jail. Poore did not sign a ~var ran t ;  he signed Exhibit A, but  not 
under oath. I t  was placed in petitioneir's envelope, but P o o ~ e  doels not 
know whether it was given to him or not. No ~ ~ a r s a n t ,  nlotice or sum- 
lnonls was officially served on p e t i t i ~ n e ~ .  Exhibit A wals not handed to 
him. 

The judge made full findings of faat, including  such of the facts 
recited above as axe not in dilspute and alslo the following: 

". . . (P)etitiiolnw received a clopy of official summ~onls and arre~st 
report signed by the arresting officer. . . ." 

". . . (P)etitioner failed to  appear in the Nagi~strate's Court a t  the 
time and place designated in the   summons and arrest report and . . . 
the calsle was clalled for a hearing; . . . the petitione~r failed to appear 
and the cash bond deposited by the petitioner was forfeited. . . ." 

Petitioner- "commitked the offenlse of and was guilty of operati~ng a 
motor velhicle on the highways in the State of South Carolina on 
Illarc111 10, 1963, while under the influence of intoxicating liquors ,, . . . .  

The court was of the opinion "That the North Cai7olina Departinmt 
of Notior Vehicles acted n-ithin its lawful authority in susp~nding the 
petitiolner's . . . ope~ator ' s  permit . . .," and adjudged tha t  raspon- 
dent's suspension o ~ ~ d e r  of 26 illarch 1963 is affirmed. 

Petitioner appeals. 

M u l l e ~ z ,  Hol land  c t  C o o k e  f o r  petit ioner. 
A t t o r n e y  G e n e d  B r u t o n  and Ass i s tan t  A t t o r n e y  General  B r a d y  

for R e s p o n d e n t .  

~VOORE, J. N.C.G.S. 20-23 provides that  "The Department is au- 
tthorized to suspend or (revoke the licenfse of any resident of thi~s Skate 
upon receiving notice of the conviction of such person in anlotheir state 
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of any offense therein which, if con~mitted in this Stlate, would be 
grounds for the suspension or revocation of tihe licen~se. . . ." Such au- 
thority to suspend a driver's license may be exercised either "with or 
without p~e l in inary  hearing." G.S. 20-16 ( a )  ( 7 ) .  d forfeiture of bail 
or collalteral deposited to  secure a defendant's appearance in court is, 
fo~r the purpoaas of the foregoing sections, equivalent to  a coaviction- 
provided the folrfeiture has not been vacated. G.S. 20-24(c). 

The criminal offense, operating a motolr vehicle upon a public high- 
way while under the influence of intoxicating liquor, as defined by the 
South Carolina statute, its in all material aspects the siame as set out 
in the Sort11 (kolina statute. Code of S. C., s. 46-343; S.C.G.S. 20- 
135. 

01n this appeal the inquiry is whebher there was a judicial forfeiture 
of petitioncrrrr'a bail upon which to predicate a suspension or revocation 
of his North Carolina driver's license. 

The court below found als a fact "trhat petitioner received a copy of 
official summons and arrest report signed by the arresting officer." If 
this finding means that the arresting officer put the indicated document 
in an envelope containing some of petitioner's penso~nal belo~ngings, the  
finding is supported by evidence. But  the eviden~ce is positive that  no 
mamant, summons, arrest report or other lawful process was served on 
o~r delivered to  petitioner, to bring to his notice ar knowledge the 
offense with which he was charged, the court before ~ ~ h i c h  he was to 
appear, or the time and place of trial. Furthermore, i t  appears on the 
face of the "official summons and arrest report" tha t  i t  could not 
have been served on or delivered to petitioner before the purported for- 
feiture of bail took pIace. It is dated "RIarch 20, 1963"-this datGe is 
ten days subsequent to tllie arrest, and nine days after the purported 
forfeiture. Indeed, i t  doas not appear tha t  respondent, Sor th  Carolina 
Oommibssioner of Mo,tor  vehicle^, contends that  any warrant or other 
l a ~ f u l  procesls was wrved on petiltioner. Respondent contends only that 
petitioner's bail was forfeited, and hhat under the pro~,isions of G.S. 
20-24(c) such forfeiture ils equivalent to a conviction. 

This C)ourt has had occasion to  decide this exact question in a prior 
opin~on. In re TT7right, 228 X.C. 301, 43 S.E. 2d 370, ~ehe~arlng 228 X.C. 
584, 46 S.E. 2d 696. X North Carolina citizen, liolde~r of a Korth Caro- 
lina driver's license, mals arrested in South Carolina on a charge of 
driving whlile under khe influence of intoxicants. He gave bond. No 
warrant nras served. H e  did not appear for trial, and hi~s bo~nd was for- 
feited. Upo~n receipt of notice of the forfeiture the North Carolina De- 
partment of blotor Vehicles suspended his licen~se. This court held 
tha t  where no wamanh is served no legal action is pending in court, 
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and when no legal action is ponding there can be no valid judgmenit 
of forfei,ture of bail. Further, the niere deposit of security with aln ar- 
resting officer or magistrate pending is~suance and swvice of warrant, 
~vhicli deposit ils retained wlthout the semblance of judioial or legal 
forfeiture i~s not a forfeiture of bail within the meaning of G.S. 20- 
24 (c) . 

Ilespondcat desires tha t  we recon~sider the matter in the light of a 
decisioln of the South Carolina Court in the case of State v. Langford, 
223 S.C. 20, 73 S.E. 2d 854 (1952)) in which our opinion in the Wright 
case is discussed and a contrary result is reached. In  the Langford case 
defendant n-as arrested and orally advised that  he was charged with 
operating a moto~r vehicle while under the influence of intoxicants. The 
charge was entered on the crlniinal docket of the Municipal Court of 
Greenville, South Csrolina, but no warrant was ever served. Defendant 
posted bond, but failed to appear when the court convened later in 
the day. The bond was forfeited. The South Carolina lam pi~ovides tha t  
all proceedings before a magistrate in criniinal calses shall be corn- 
inenced on information under oahh, upon which, and only whioh, shall 
a warrant of arreslt issue. The Count said: ". . . (J)urisdiction o~f the 
offense chargad and of the pers~on accused is indispen~sable to a valid 
conviction. 'It lia~s been said tdhat juirilsdiction of the subject matter of 
a particular case i~s vested in tlie court when the appropriate charge is 
filed, while the jurisdiction of the perslon is acquired when the party 
aharged is arrested or voluntarily appears in court and submits liiinself 
to its jurilsdiction.' 22 C.J.S., C~rinlinal Law, s. 143, p. 233. While juris- 
diction of tihe offenlse or subject matter may not be waived, the o~bjec- 
tioln that  tllie court has no jurisdiction of the person may be waived, 
and 81s a general rule 'is waived  hen accused submits to tihe juri~sdic- 
tion of the court by posting bail or entering a recognizance without 
objectioln.' 22 C.J.S., Criminal L a v ,  e .  161, p. 239." Further: "It  i~s our 
conclusion that  respondent (defendant) h s  walived any right to at- 
tack, upon the ground tihat no xarrank has been issued for him, the 
judgment of forfeiture entered in the Grecnville llunicipal Court." 

Respondent implies that  tlie opinion of the South Carolina Court in 
Langford, as  to the  validity of the forfeiture of bail when no warrant 
has been served, is binding on t h a  Court in tJle case a t  bar. TT'c are 
not dealing here with tihe South Cial.ol~nn stntute authorizing the sus- 
penslion of driver's license upon forfeiture of bail. Wc are concerned 
only w t h  the force and effect of tlhe Sort11 Carolina btatute, G.S. 20- 
24(c) .  JTe adheire to our holding in the Wright case. I n  the text f ~ o i i i  
which the Soutih Carolina Court quotes we find the following: "Where 
n court has ju~isdiction of the offense or subject matter, the o~bjoction 
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tha t  i t  has no jurisdiction of the penson of accuwl may be waived " 
Emphasis added. 22 C.J.S., Criniinal Law, s. 161, p. 418. A llcense to 
operate motor vehlcles on the public highways of North Carolina i~s a 
pwsolnal privilege and prolperty right whicl~ may not be denied a c h -  
zen of tlii? btate n-110 is qualified thelefor under our slt~atutes. I t  may 
be buspended or revoked only in accordance with statutory provlslons 
ads they are written and construed In tills jurlsdiction. 

As a matter of law tlie finding of tdhe court below that "the carsh bond 
deposited by the petltionex was forfeited" cannot be sustained on this 
record. It was not such judlcial folrfelture as n-111 support tlie suspen- 
 ion or revocation of a Sort11 Carolina drlver's license. 

The court below also found as a fact that  petitioner "was g u ~ l t y  of 
operatug a motor vehicle on the highways In the State of South Caro- 
lina on l\larch 10, 1963, ivhile under the influence of intoslcatllg 
l q u o r s "  Respondent contends that  t h ~ s  finding, taken done,  1s 

(sufficient to sustain the judgment. He relies up011 the following lan- 
guage of G.3. 20-16(a) ( 7 ) :  "The Department s~liall have the author- 
l ty to suspend the license . . . upon a slio~ving by ~ t s  records or other 
sat is factory evzdence tha t  the licensee . . . ( 7 )  Has commztted an off- 
ense in another state. . . ." He insists that  t h ~ s  authomes the court, 
in a hearing pursuant to  G.S. 20-25, to deternnne the gullt or inno- 
cence of pethoner  als the sole basis for witliholdlng or granting liim re- 
lief from the suspension or revocatlon. It is t ~ u e  tha t  the superlor court 
in the Tt'nght case found as a fact that Vriglit 11--ng not gullty, and t!ie 
Supreme Court held tha t  the facts found, including incidentally the 
finding of inn~ocence, were sufficient to  support the judgment that  pe- 
tltioner's llcense be restored. It ls not 2tated or even ~nt imated In 
t~llat opinlon that  the supeilor court of Sor th  Carolina may determine 
the guilt of a licenseholder, ~vltll respect to  offenses alleged to have 
been coniinitted In another state, as the sole predicate for suspenblon 
or revocatlon of 111s Ilcenqe It is proper for tlie Department's hear~ng 
agent to hew and consider evidence benrlng on guilt and Innocence, 
:>nlong oitlier things, relative to often-eq out.ltic the St9te. to a\.i-t !i1ix 
in reaclinlg a declaion In the exeicise of discretionary authority. In  its 
findmg als to gullt the  court be lo^ n-as merely reviewng this aspect 
of the Department's decision. On apponl and heanng de n o c o  :n su- 
perior court, t,hat court is not vested w t h  discretionary authority. It 
makes judmal revlew of the facts, and if lt finds tha t  the llcense oi 
petitloner 1s In fact and in law subject to su;.penslon or revocation t h e  
order of the Department inust be affirmed, othorw~se not. I n  re TI'nght,  
supra (rehearing opinlon, p. 589). The Depal-tinent may not suspend 
or revoke llcense in the first instance until lt recelves "notice of tht: 
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convictzon . . . in another state." G.S. 20-23. It is tllelrefolre the con- 
viction in another ssiate tha t  is under review in superior oourt. Tlhe 
isitatutels do not contemplate a suspen~sion or revocation of license by 
reason of a. conviction in Korth Carol~na of a n  alleged offense commit- 
ted beyolnd its bordelrs. I n  criminal matters the  cou~rts of Iiortih Caso- 
lina have no original extratei~itorial  jurisdiction. State 2). Carson, 228 
PIT.C. 151, 44 S E. Pd 721; Stnte v. Hall, 114 S.C. 639 ,  19 S.E. 602. The 
words "other satisfactory emdence," in G.S. 20-16(a) (7) refer to the 
fo~rm of nlo~tice of conviction in another state, and confer no extraterri- 
torial jurisdiction of the offense itself. 

The judgment below is 
Reversed. 

JIABEL R. BRADFORD. EXECU~~RIS OF THE EST-~TE O F  FRANK L. BRAD- 
FORD, D ~ c ~ e a s r . ~ ,  v. MRS. DORIS KELLY. 

(Filed 30 October 1963.) 

1. Insurance § 61.1- 
The compromise and settlement of a claim by insurer for which it  

wonld be liable under the terlns of its policy will not bar  the right of 
insured. or anyone corered by the policy, from suing the releasor for his 
duxuagrs provided he has neither ratifi1.d nor consented to such settlement. 

2. Same- I n  insured's action against driver of o ther  car  involved i n  
collision, insurer  is  neither proper nor  necessary party. 

In an action for wrongful death by the personal representatire of in- 
sured against the driver of tlie other car inrolred in  the fatal collision, 
ilefcndnnt l)leaded as  a bar a compromise and settlement procured by 
plaintiff's insurer of defendant's claim for her damages arising from the 
same collision, and, i11 the alternative, set up a cross action for her dam- 
ages. Insurer sought to be allowed to intervene to plead the release a s  
against the cross action. Held:  Insurer is not a proper party and does not 
h a w  such interest in the subject m~nltcr of the litigation as to consti- 
tute it  a necessary party, and its motion to intervene was properly denied, 
since, if the plea in bar is sustained, insurer has no further liability, and, 
if tlie p k a  in  bar is  overruled and plaintiff pleads the release or moves to 
strike the counterclaim i t  would bar  riot only the counterclaim but also 
plaintiff's action, while if plaintiff declines to plead the release she 
\.r.oald n-suule the risk of n judgment In excess of the settlement, and in 
no event mould insurer be adversely affected. 

APPEAL by petitioner, Allstate Insurance Company, froin Martin, 
S.J., June 1963 Won-Jury Civil Session of BUNCOMBE. 
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Frank L. Bradfosd died on October 10, 1962. H e  had been ilnjured 
on September 18, 1961 when the automobile he was operating collided 
witih the automobile operated by defendant. 

Plaintiff, as his executrix, brings t'his action to recover for his pain 
and suffering, medical expenses, loss of earnings, property damage, and 
wrongful death which, she alleges, were prosinlately caused by the 
negligence of t'he defendant on September 18, 1961. Answering the 
complaint, the defendant denied negligence and, as  st F ~ r s t  Further 
Anlswer and Defense, alleged tha t  Bradford-or someone in his behalf 
-had paid her $559.02 in full setklement of the darnagss she sustamed 
in 'he collision; that  Bradford had subsequently rat~fied the setitle- 
ment;  and that  i t  conistituted an accord and satisfac~tion between the 
partios. As a Sccond Further -4nsmer and Defense, defendant alleged 
a counterclaim for injuries to her person and property in the event th:s 
plea of compromise and s~nttlen~ent should not be sustained. 

Replying to the answer, plaintiff alleged that  if any payment had 
been made to  the defendant i t  was without the k n o ~ ~ l e d g e  o~r conlsent 
of Bradfosd and tha t  she "objects t,hereto, and doels not ratify the 
same, and . . . is not bound thereby . . ." A t  the same time plaintiff 
moved to sltrike the  plea in bar contained in the First Further Answer 
on tlie ground tlhat she had filed a reply setting forth matters in avoid- 
ance. In the alternative, she moved that  the plea in bar be heard prior 
to the  trial ojf the case on its merit's. 

Alllstate Insurance Company carried the liability in~surance upon 
Bradfoird'ts automobile. Upon receiving notice of the defendant's count- 
erclaim, it petitioned the court for leave to intervene in order that  i t  
might set up as a defense thereto a release executed by the defendant 
on Sepltem~ber 22, 1961 in consideration of $539.02 whereby defendant 
had discharged Bradfosd and hi~s personal representatives from any 
liability growing out of the accidenit on Septembe~r 18, 1961. The judge 
dmled the plaintiff's motion to  strike the defendant's plea in bar but 
oirdered tha t  it be heard "prior to the trial of the balance of said case." 
He  denied the petition of Allstate Insurmce Company to i n t e r ~ e n e  and 
i t  appealed. 

V a n  W i n k l e ,  W a l t o n ,  B z ~ k  and TFnll b y  0. E. Starnes,  Jr., for 
plaintiff appellee. 

Wi l l iams ,  W i l l i a m s  and ~J4orm.i for intervenor appel lant .  

SHARP, J. The st,andard automobile liability insumn~ce policy 
provides tha t  tlie in~surer may, in itls discretion, settle any claim 
against the insured for wliich i t  n-ould he liable under the terms of the 
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policy. TT'hen exercised in good faith these provisions are valid and 
binding on the in~sured. G.S. 20-279.21 ( f )  (3) ; Alford v. Insurance Co., 
248 K.C. 224, 103 S.E. 2d 8 ;  Lumber Co. v. Insurance Co., 173 X.C. 
269, 91 S.E. 946. However, it is now settled law in this State tha t  the 
exercise of t l i ~ s  privilege by the insurer will not bar tlie right of the 
insured, or anyone covered by hi~s policy, to sue the releassr folr his 
damages where he has neibher ratified nor conselnted to such settle- 
ment. Lampley v. Bell, 230 K.C. 713, 110 S.E. 2d 316; Beauchamp v. 
Clark, 250 K.C. 132, 108 S.E. 2d 535; Campbell v. Brown, 251 N.C. 
214, 110 S.E. 2d 897; 38 K.C.L., Rev., 81 and 570; 32 A.L.R. 2d 937. 
As pointed out by Denng, J. (now C.,J.) in Lampley v. Bell, supra: 

"I t  seems to be well-nigh the universal holding in this country 
tha t  where an insurance carrier makes a settlement in good faibh, 
such settlenient is bindlng on the insured as  between him and the 
in~surer, but that  such settlemelnt ils noit binding as  between bhe 
insured and a third party where the sottle~nont mas made without 
the knowledge or consent of tlhe insured or over his proltest, u n l e ~ s  
the intsured in the meantime has ratified such settlement." 

Tlie case now confronting us raises this quesrtion: What  are the 
rights and liabilities of an insurer ~vllich has sa~tisfied the claim of a 
party injured in a collision with its insured when the insured subse- 
quently in~stitutes an actio~n for his ox-n damages and the defendant 
from whom i t  had p~ocured a releasc, pleads the previous settlemenh as 
a bar to tihe plaintiff's cause of action and in the alternative sets up a 
counterclain~ against the plaintiff for his damages? 

Accord and satisfaction is an affirmative defernfse which must be 
pleaded. li'oonce v. Motor Lines, Inc.. 249 S . C .  390, 106 S.E. 2d 576. 
Therefore Allstate is apprehen~sive that  unless i t  i~s allowed to inter- 
vene and plead tllle release, i t  too would be bound by any judgment 
wliicli tlie defendant niiglit olbtai~n against the plaintiff and thus be 
subjected to a liability i t  had already discharged. Hall v. Casualty Go., 
233 K.C. 339, 64 S.E. 2d 1GO; Campbtdl v. Casualty Co., 212 N.C. 65, 
192 S.E. 906; Squires v. Insurance Co., 230 S .C .  580, 108 S.E. 2d 908. 
Plaintiff is equally apprehensive that her calse would be seriously prej- 
udiced if the  jury should loam tha t  hor testate's insurer, convinced 
tihat its inlsured waa the party a t  fault, had paid the defendant for hiis 
damages. 

It is the rule with us t~lia~t in an action for damages founded upon the 
alleged negligence of the insured, hils liability inlsurance carrier is not 
a proper party defendanit. Taylor v. Green, 242 N.C. 156, 87 S.E. 2d 
11. The  trial judge's refusal to  allow Allstabe t o  intelrvene must be up- 
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held unle~ss the insurance carrier, under the  facts of this cme, hias be- 
come a necelssaw party. Does Allstate presently have sucih a n  interest 
in the subject matter of this litigati'on that i t  will eit~her gain or lose 
by the direct operation and effect of any judgment which defendant 
might recover againid the plaintiff on her counterclaim? Mullen V .  

Louisburg, 225 7X.C. 53, 33 S.E. 2d 484; Grifin & Vose, Inc. v. Minerals 
Corp., 225 N.C. 434, 35 S.E. 2d 247; Garrett v. Rose, 236 N.C. 299, 72 
5.E. 2d 843. 

If, upon the hearing of t,he plea in bar, i t  is determined tha t  trhe 
plaintiff ratified the settlement made by Allstate Inlsurance Con~pany, 
as defendant alleges, Allsrtate hats no problem foir such a determiniation 
would end the case. After parties have comproinised and settled tiheir 
claims groving out of an autonmbile collision, neither may bhweafter 
maintain a cause of action againist t,lie otiher which arises out of the 
istame collision. Snyder v. Oil Co., 23.5 N.C. 119, 68 S.E. 2d 805; Hough- 
ton v. Harris, 243 X.C. 92, 89 S.E. 2d 860; Jenkins v. Fields, 240 N.C. 
776, 83 S.E. 2d 908. Therefore, a s  plaintiff correctly points out, All- 
stiate's petition to inte~rvene prior to a final determination of the plea in 
bar is premature. 

Hawever, in each of the cases ~vhich have come to this Court involv- 
ing the right of a plaintiff to pro~secule his action after a aettlement 
witlli the defendant by his insurance carrier, the defendant's plea of 
compromise and settlement has been overruled upon a finding tha t  
plaintiff had neither conlsented to the settlement nor ratified it. Recog- 
nizing the po~ssibility of a qiinilar result in this case, both plaintiff and 
Alllstate request the  Court to define tihe status of defendant's counter- 
claim in the  event her plea in bar is not sustained. 

Theise questions arise: Hawng, by her plea in bar, judicially ad- 
mitted her acceptance of $559.02 in full selttlement of all damageis which 
she suffered as a result of the collision with plaintiff, can the defend- 
a n t  a t  the same time, by way of an alternative plea, maintain a 
counterclaim for tholse same injuries? If plaintiff s~liould move to strike 
the counterclaim because of the settlement which defendant has plead, 
would she t h e ~ e b y  ratify the settlement and cause the dismislsal of her 
own action? 

The novel questions presented by this appeal emanate from the 
modern requirement that every automobile owner carry liability in- 
surance and from the s tmdard proviqion in such policies permitting 
hits carrier, in its discretion, to settle any claim against him within the 
coverage of tlhe policy. Counsel for the respective parties have cited us 
nlo factually analagou~s case from any jurisdiction. Our research dis- 
closes tihat a t  least two have considered these question~s. 
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I n  Faught v. Washam, No. ,  329 S.W. 2d 588, decided in September 
1959, plamtiff's coun~sel, unknown to the plaintiff, was also reprssentim~g 
hiis insurance carner. Without plaintiff's knowledge, the attorney plead 
a release obtained by trhe carrier from the defendant in bar of the 
counterclaim whlich defendant asserted a g a ~ n s t  plaintiff. The defend- 
ant  thereupon moved to dilsmiss plailntiff's action. The subsequent pro- 
cedural course of thi~s ca~se is not clear from the opinion. However, the 
court held that  under "the peculiar facts of t h ~ s  case," i t  was clear tha t  
plaintiff had not intended to ratify tlhe settlement. It acknowledged a 
total lacli of precedent "in which tliils novel pomt has been ruled," and 
avolded the quest~ons before us by denying defendant's motion to  d ~ s -  
miss and olrdering tha t  the counterc~laim be tried separately. The 
court did not in t~mate  1.i-hethcr the judgment in the fir~st case tried 
would be res judlcata in the trial of the second. Our n'orlth Clarolina 
practice and procedure, however, doe~s not permit such a severance. See 
Allen v. Salley, 179 K.C. 147, 101 S.E. 545. 

I n  1960, Divis~ion No. 2 of trhe Court of Sppeals of Georgia consid- 
ered the problem in Cochran v. Bell, 102 Ga. App. 617, 117 S.E. 2d 645. 
I n  tha t  calsle, plaintiff and defendant both suffered damage in an auto- 
mobile collision. Plamtiff's insurance carrielr paid the  defendant in full 
~slettlernent of his claims against plaintiff and received hi~s release in 
return. Thereafter plaintiff brought an action agaiaslt defendant who 
set up a counterclaim for his on-n damages without pleadmg the re- 
lea~se. Pla~intiff moved to  dismi~ss trhe counterclaim on the ground f i a t  
defendant, had released hils cause of act~on.  On 'uhese facts, the court 
held tha t  neither party had a right of actioln again~st the other and 
di~mi~ssed the suit. The rationale of t~he opinion is tha t  while the  set(t1e- 
inent was not bilnding upon the plaint,iff in the fillst instata.nlce because 
not authoirized by her, i t  placed her in a posibion of having rto elect 
whether to ratify or repudiate the settlen~ent. When she succeissfully 
relied upon i t  to clisinis~s the counterclaim she could not thereafter 
adopt the inconsistent polsition of disavowing the release. 

Subsequently, the Supreme Court of Georgia decided the calse of 
Allstate Insurance Co. v. Hill, 218 Ga. 430, 128 S.E. 2d 321. The back- 
ground facts of this case differed from Cochmn v. Bell only in tha t  
when defendant set up hils counrterclainl in plaintiff's action, plainltiff 
lthen cialled upon her liability insures, .4111state Insurance Company, to 
defend the croas action but refused to  permit i t  to plead tihe relea~se ex- 
ecuted by the defendanlt. Whereupon, Allstate instituted this ac~tion 
against defendanlt to enjoin him from further prosecuting the counter- 
claim olr, in the alternahire, for permission to  intervene in the original 
suit of the plaiinhiff againlst defendant. The  Court held that  Allstate 
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was entitled to  the injunction. K O  provisio~n sf the Georgia law would 
allow the in~surance oarrier t o  intervene in the calse of plaintiff against 
defendant Hill. It reasoned thelrefore tha t  if defendant Hill  should re- 
cover a judgment against the plaintiff therein, the release he had ex- 
ecuted would bas his enforcem~ent of such judgment against Allstate; 
therefore, an injunctioln would put an end to  litigation. The Court said 
rtihait i t  was not then necessary to decide whether plaintiff was so bound 
by the releaise executed by defendant Hill a~s to  bas her suit. 

Quillan, J., dissenting in Allstate Insurance Co. v. Hill, ITas of the 
opinion tha t  Allstate wals ent,itled neither to enjoin t(he cross action nor 
.to initemen? in the action pending between the original parties. Adher- 
ing to the reasoning in Cochran v. Bell, he argued tha t  "in bhe stated 
circumstances," as between plaintiff and defendant thernslelves, there 
was no valid settlement; that  as long as  i t  ma~s not pleaded, the re- 
lease executed by defendant did not extinguish the right of either party 
to recover damages from tlhe other; t~ha t  when the plaintiff brought her 
action for damagels arising out of tlhe collision and then chose noit to 
plead the relea~se as a defense to  tghe counterclaim, she theraby elected 
to  repudiate i t  and thus gaye defendant the right t o  maintain his cross 
action against helr. I n  the v i m  of Justice Quillian, when plaintiff re- 
pudiated the release, Alltsitate 11-as thereupon relieved from any further 
obligation to defend the cros~s action against her. He agreed 1~1th the  
majority that,  having settled w t h  defendant, hllstate had no further 
liability to him on any judgnienlt he might subsequently acquire 
agalnst the plaintiff o~n his counterclairn. He pointed out, however, tha t  
the ~nsurcd, as  a matter of equity, would be entitled to have any 
judgmenit which nlight be entered against her in favor of Hill credited 
with the amount of Xll>tatels payment to him. 

Three nlonths later the Georgia Supreme Court (two jusrtices dis- 
senting), in effect, overruled Cochran v. Bell by holding, in a case 
parallel with Allstate Insurance Co. v. Hill, tha t  the standard policy 
clause giving the insurance carrier the  right to settle claims against its 
inlsured constitutes i t  the agent of the inisurecr and tha t  the latter is 
bound by its settlement as if he had made it himself. Aetna Camal t y  
& Surety Co. v. B~ooks ,  218 Ga. 593, 129 S.E. 2d 798. The North Caso- 
lina Court espreslsly repudiated this solution of tile problem in Lamp-  
ley v. Bell, supra. 

The dissent in Allstate Insurance Co. v. Hill, supra, appears to us to 
contalin the better reasoning. It is our opinion that should the defend- 
ant's plea in bar in this case be overruled, the plaintiff would then be 
put  to an election. She inust either ratify the release which All~state ob- 
tained from the defendant in behalf of her intestake by pleading i t  in 
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;bar of defendant's counterclaim or reject i t  by declining is0 to plead. 
If plaintiff elects to plead the selease, such a plea would bar not only 
defendant's countwclaim but also her own oause of actlon. Phzllips v. 
Alston, 237 K.C. 253, 123 S.E. 2d 380. AIoreover, ~ h o u l d  plaintiff move 
to strike tihe counterclaim upon the ground that  defendant had released 
his cause of action against her intestate, such a moldon would like- 
wise conlstitute a ratification. She may not blow hot and cold. On the 
other hand, if plaintiff  should decllne to plead tllie release she would 
thereby discharge Allstate from any further re~pon~sibility and perison- 
ally aslsuine the risk bhat a judgment In excels of the carrier1& com- 
pronme payment t o  the defendant n i g h t  be rendered again~st her on 
the counterclaim. Furthermore, the release s ~ h l c h  defendant executed 
and delivered to  Allstate would be a complete defense t o  the carrier in 
any  suit he might bring against i t  on such a judgment. Having nego- 
tiated with the inisurance company and taken itrs money as  conslidera- 
tion for the release, a pai ty  would be estopped to make any further 
claim against the  carrier for injuries growing out of the colli~s~ion which 
was the subject matter of the isetblement. This Court ha~s held tha t  a 
to~t-feasor,  knowing tha t  an  insurer ha~s a claim for submoogation 
against him, may noit defeat tha t  claim by paying to  the insured the 
full amount od hi~s damages and taking a complete release from him. 
Phillips v .  Alston, supra. A fortzori, one who has himself settled a 
cause of action with an insurance company may not again impase lia- 
bility upon i t  by securing a judgment against its insured for tJhe same 
injuries. 

From tihe foregoing we conclude tha t  Sllstate Insurance Company is 
neither a proper nolr a nece~sslasy party tjo this action. The order of the 
coulrt below is 

Affirmed. 

HOWkRD B. JACKSON V. W. K. JIBUNEY, JR.  AXD CAROLIKA THROW- 
ING COJIPANY, INC. 

(Filed 30 October 1963.) 

1. Boating- 
Mere o\mership of a boat does not impase liability for  injury received 

by a passenger due to the negligence of the operator of the boat. 

2. Master and Servant § 33- 
The master o r  principal is liable for  the acts of his servant or agent 

only when the serrant  or agent is engaged in the course of his employ- 
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ment a t  the time of and in r e s p ~ c t  to the very transaction out of which 
the injury arises, and if the servant or agent is acting outside the scope 
of his employment the employer or principal is not responsible therefor. 

3. Sanie; Boating- 
Evidence tending to show that  a corporation maintained a boat for use 

in entertaining its customers and for entertaining and in furtherance of 
better relations betls7een its eml~loyees. and that the injury in suit was 
inflicted on the corporation's vice president, riding as  a guest, by the 
negligent operation of the boat by the corporation's secretary and treas- 
urer vhi le  on a boat ride during racation for pleasure, is held insufficient 
to be submitted to the jury upon the is>ue of respondeat superior, notwith- 
standing evidence of casual discussions of business among the particls 
during the t r i p  

APPEAL by defendant C a r o h a  Throwing Company, Inc. from Mc- 
Lean, J., March 29, 1963 Civil Session of CLEVELAND. 

Plaintiff instituted this action against W. K. l launey,  Jr., to re- 
cover con~pensation for personal injuries sust'ained while nding as a 
passenger m a motor boat negligently operated by Nauney. 

Thereafter plaintliff sought and was granted pwmission t o  make 
Carolina Throwing Company, Inc., hereafter Carolina, a defendank. 
The amended complaint reiterated the allegations of the original corn- 
p l a i d  with respect to the negligence of l launey.  Additionally plaintiff 
alleged the boat In which he mas riding was owned and maintained by 
Ca~ol ina  "for the pleasure, enjoyme~nt, enltertamment, use and conveni- 
ence of its employees . . ." Alauney was secretary and treasurer of 
Carolina. H e  was operating the boat as agent of Carobina "within tihe 
course and scope of his employment and with ~ t s  knowledge, permision 
and consent for the purpose of affoirding pleasure, enjoymemt and en- 
tertainment to an employee of the defendant, Carolina Throwing 
Company, Inc., trhe plaintiff." 

Mauney filed aln answer admitting all the allegations of the corn- 
plaint except tholse relating to hiis asserted negligence and the extent 
of trhe injuries sustained by plaintiff. 

Carolina, in its a~nlswer, ad~ni t~ted tha t  Xfauney was its secretary, 
plaintiff, its vlce prelsident. It admitted i t  o~vnred t4he boat in which 
plaintiff TTLS riding when he wa~s injured. It denied the boat was being 
used in the  furtherance of its businesls allegmg tha t  the injury occur- 
red whlle plaintiff and defendanrt Alauney were on a vacation and 
were using the boat solely for their own pleasure. 

When the case was called for trial, the parties stipularted: (1) plain- 
tiff wals injured as  a result of Nauney's negligence; (2) fair compensa- 
tion for plaintiff's injuries was $7,500. 
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T o  determine the liability of Carolina, the  court submitted this is- 
sue: "Was the defendant, IT. K. AIauney, Jr. ,  the agent o~r eniployee 
of the defendant, Carolina Tl~rowing Company, Inc., and a~s  such act- 
ing within tihe scope of hils employment and in furtheran~ce of his prin- 
cipal's bu~siness as alleged in the complaint?" The jury answered in bhe 
affirmative. It wa~s thereupon adjudged tha t  plaintiff recover of de- 
fendant ,~ t~he sum of $7,500 with costs. Carolina excepted and appealed. 

iMcDougle, Ervin, Horack R. Snepp b y  Frank W .  Snepp for plaintiff 
appellee. 

Mzcllen, Holland & Cooke b y  James Mullen for defendant appellant. 
Robinson, Jones & Hel~json for defendant appellee. 

Ro~afan.,  J .  Carolina assigns as  error the  cowt's refusal to allow 
its motion for nonsuit. 

Plaintiff alleges he was injured when Mauney, traveling a t  a high 
speed, negligently left the chanlnel and entered a shallow cove. The 
boat grounded, pitching phintiff into the windshield. 

Plaintiff neither allegeis nor offered evidence tending to ~hoiw the 
grounding was due to a defect in the boat or to Maunep's incompe- 
tence. The negligence alleged iis A9auney1s failure to utilize the knowl- 
edge and skill lie polssn3sed. Carolina was not litable for plaintiff'ls in- 
juries merely bwause i t  owned the velssel in which plaintiff was riding 
or because i t  permitted Xauney to use the boat. Linville v. iyissen, 162 
N.C. 95, 77 S.E. 1096; Relch v .  Cone, 180 X.C. 267, 104 S.E. 530; 
Brown v .  Wood ,  201 N.C. 309, 160 S.E. 281; Weatherman v. Ramsey,  
207 N.C. 270, 176 S.E. 568; Parrott v .  Kantor, 216 N.C. 584, 6 S.E. 2d 
40; Hazces v .  Haynes, 219 N.C. 533, 14 S.E. 2d 503; McIlroy v. Motor 
Lines. 229 N.C. 309, 50 8.E 2d 530; Grindstaff v. Wat t s ,  254 N.C. 568, 
119 S.E. 2d 784; Cohee v. Sligh, 259 N.C. 248. 

The sole ground on n-hicli liability can be imposed on Carolina is the 
alssertion that  i t  is re~sponsible for the acts of Rlauney, i ts  serretary. 

A madister olr principgl id liable for t~hoie acts of hie  servant or agent 
done in the performance of the work for which the slervant or agent 
was employed. The  relationship must "Exist between the wrongdoer 
and the pertson sought to be charged for the result of the  wrong a t  .tihe 
time and in respect to the very tran~saotion out of which the injury 
arose." Creech v .  Linen Service Corp., 219 N C. 437, 14 S.E. 2d 408. 
Devin, C.J., quotes with approval in Travis v. Duckworth, 237 N.C. 
471, 75 S.E. 2d 309, this statement taken from Tiffany an Agency: ILA 
s e ~ v a n t  is acting in the course of his employment when he ils engaged 
in tha t  which he is employed t o  do, and is a t  tihe time about his 
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ma~ster's business. He  is not acting in the courrse of his en~ployment, if 
he is engaged in some pursuit of his 0~11." If the servant or agent 1s 
acting outside the scope of his employment, the employer ils not re- 
~sponsible. Lewis v. Tobacco Co., ante, 410; Lindsey v. Leonard, 235 
N.C. 100, 68 S.E. 2d 852; Hinson v. Chemical Corp., 230 N.C. 476, 53 
S.E. 2d 448; Salmon v. Pearce, 223 X.C. 337, 27 S.E. 2d 647; Walker 
v .  Manson, 222 N.C. 527, 23 S.E. 2d 839; Smzth v. Moore, 220 N.C. 
165,16 S.E. 2d 701; JlcLamb v. Bensley, 218 N.C. 308, 11 S.E. 2d 253; 
Puckett v. Dyer, 203 N.C. 684, 167 S.E. 43; U .  S. v. Elenzer, 177 F. 2d 
914; Manuel v. Cassada, 59 S.C. 2d 47, 18 A.L.K. 2d 395; Rogers v. 
Allis-Chalmers J l f y .  Co., 92 S.E.  2d 677, 16 -4.L.R. 2d 1363; Olender v. 
Gottlieb et al., 101 N.E. 2d 622; T70ytas v. U .  S., 256 F. 2d 786; Master 
and Servanlt, 57 C.J.S. s. 570 and 35 Am. Jur .  s. 553 and 554. 

The evldence viewed in the light most favorable to plaintiff is suffic- 
ient to esltablish these facts: Piamtiff, vice president of Carolina, is also 
an employee of J .  P. Stevens Co., in charge of its upholstering busine~ss; 
he lives in Kew York; he gives 93% of his time to Stevents and 5% to  
Carolina; Cnrolina manufactures and sells yarn; Stevens manufacture~s 
and sells cloth; l l auney  was secretary and treasures of Carolina; 
Carolina owned a inotolr boat which i t  "used for hthe elntertaining of 
customers, building of good wlll among the community, entertaining 
our employees and better relations with the employees of the plant, 
and employees and officers of the conporat~on ;" the mill was oln vaca- 
tion during the week of 4 July 1960, ('everybody, except the watchman, 
was on vacation;" plaintiff, Mauney, and a Mr. Crawford decided to  
take a vacation tha t  week; they went to Crescent Beach and were ac- 
companied by their families. Plaintiff testified: "We rented a house 
there and all of us paid for it. The purpose of this trip so far as I was 
concerned was for relaxation and recreation . . . On July 9, when the 
accident occurred, we ware going up to Carolina Beach and up towards 
Wilmingt.on, and up the Inland TTaterway. \Ye Tvere not going to d o  
anything up there, l t  wals just a pleasure trip up the Inland Watervay 
. . . As far als I was concerned, all three of us were taking the boat 
down there, I I r .  Crawford. Mr.  Mauney and myself, so we could all 
use i t  d o ~ m  there for our 0n.n personal pleasure. And on the day when 
this accident happened, we m r e  nll pleasure bent for our own personal 
pleasure . . . TT'hetlier there n-:is a boat and vacation involved or not, 
I would go ahead and do my job t o  the best of my ab~l i ty  regardles, of 
whethcr I had a vacation with Rilly and regnrdles~s of whether I used 
the company boat, I would give them the benefit of my advice and help 
for whatever value i t  may be unlder any circutns.tances. So, i t  is hue 
that actually using the boat and going on the vacation for recreation 
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land relaxation had nothing t o  do with my attitude toward the corpo- 
 lat ti on." Pl~aintiff, when asked if during the week he wla~s on va~catiiion 
he had any busineas di~scuslsions wi6h hRIauney, replied: "I answer I 
don't remember any specific con~eiisa~tions but usually when we got 
togcdher- . . . I am Ewe we did." Dtlfendant Mauney testified that  
Carolina needed a yarn salesman, and while they mere on vaclation he 
and plaintiff discussed the employment of a salesman recommended by 
plaintiff. There I{S nobhing in the record to indimte when these cmver- 
satioln~s with respect to  employinenit of a salesman olr any obher bu~siness 
matter tolok place. I t  appears unequivocally that  the boat ride mas for 
pleasure-not for busineas. 

To holld that an employer is liable for achs dome by hits employe~es 
vhile Ion vacation merely because the employer paovides them witjh a 
meanls of enjoyment, a~nd casual discusisions occur among tihe vaca- 
tionens wibh respect to the employer's problems during the vacation 
period mould stiretch the doctrine of respondeat  superior beyon~d its 
point of ela~sticity. 

We have anruounced we vill  not expand the "family purpolse doc- 
trine" t o  include a motor boat provided by a parent for tihe enjoyment 
and selaxation oh members of his family. Grindstaff  v. W a t t s ,  supra.  
We perceive n o  sound reason for imposing liability on a corporation 
in ,similar circumstances. 

The motion for non~suit should have been allowed. 
Revmsed. 

BETTY HAR.RIISON v. ROBERT A. WILLIAMS, JR., TRADING A ~ w  DOING 
BUSINESS AS HENRY'S DRIVE-IN REISTAURANT AND TRAILER PARK. 

(Filed 30 Oct'ober 1963.) 

1. Negligence § 37a- 

Evidence that  patrons of defendant's dining room frequently went into 
the kitchen area of the premises to pay their bills and that  on the occa- 
sion in question plaintiff was directed b j  defendant's employee to go into 
that area to purchase cigarettes a t  a vending machine, held sufficient to 
support a finding that plaintiff was a n  invitee a t  the time and place of her 
fall in the kitchen area. 

2. Negligence § 37b- 
,A proprietor onTes his inviteas the legal duty to maintain the aisles 

and passageways of his place of business in such condition as  a reason- 
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ably careful and prudent person would deem sufficient to protect patrons 
from danger while exercising ordinary care for their own safety. 

3. Same- 
Ordinarilx, the existence of a step between floor levels raises no infer- 

~ence of negligence on his part of the proprietor. 

4. Negligence fj 37f- 
Evidence to the eflect that  plaintiff, in going as  directed by defendant's 

ernl~loyee to purchase cjgarettes a t  a vending machine, failed to see a step 
donmward between floor levels because the area was "dimly lighted," 
without eridence as to the amount, kind, or location of the lights then 
burning or the difference in the floor levels, i8 held insufficient to be sub- 
mitted to the jury on the issue of defendant's negligence. 

APPEAL by plaintiff from Parker, J., M a y  Civil Session 1963 of NEW 
HAXOVER. 

Plain~tiff's action is to recover damages for pmsolnal injuries she 
swshained as  a result of a fall while in defendant's place of business, 
kno~vn as "Henry's Drive-In Restaurant and Trailer Park," located 
on the ~ e s t  side of Ilig~hsvay #421, south of Wilmington, N. C. De- 
fendant n-als engaged in the businelss of "preparing and serving to  
'Drive-In and dlning room' customers plate lunches, Isand~viches, cig- 
arettes, soft drinks, and other l a ~ ~ f u l  beverages." 

Plaintiff alleged her fall and injuries were proximately caused by 
tihe negligence of defendant in respects referred to in the opinion. 

Answe~ing, defendant denied negligence and conditionally pleaded 
the contributory negligence of plaintiff. 

The only evidence was tha t  offered by plainitiff. Exclusive of the 
testimony of a doctor, the evidence consilsts of the testimolny of (1) 
plaint~ff, ( 2 )  Michael A. Harrison, plaintiff's husband, (3 )  George 
AIontford, and (4) Mary Hines. The pertinent evidence as to plain- 
tiff's actions prior to her fall and injury, summarized or quoted, is set 
forth below. 

On the night of September 5 ,  1961, Mr. llontford, accompanied by 
plaintiff and her husband, drove to defendant's place of business. They 
arrived "about S:401' and parkcd "almost in front of the main d m n g  
room." While so parked, a 7-Up was o~rdered for each of the men and a 
Coca-Cola for plaintiff. They were qerved. TTO "girls," Mrs. Lou Hall 
and -1Ins. Sadie West, were waiting on the customers in the parked cam. 

A "few minutesn-"about 15 or 20 minutes" after their arrival, 
plaintiff told her husband she xvas going to the ladiesJ res~t room and 
got out of the car. Since "tllle girls were mighty busy and you could 
not flag or yell them dotvn," plaintiff's husband handed her a dollar hill 
and aslied 21e~ to bring hlm "a pack of cigarettes." 
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Plaintiff "had been in thiis Drive-In on numerous occaisionis before 
this czlccident" 'but @he and tho~se with her had always gone "in .tihe 
second dining rololn to  eat." On this occasion, plaintiff entered %he 
main dlining room." The ladies' room was in "the large dining room." 
When plaintiff "was there before," there "was a cigarette maclhine in 
the lolwer corner" but "it mas miissing." No  one was in "this Dining 
Room." She lolaked far a waitress but tjhere was n o  weitreas in the din- 
ing rcrom(s). The "girls" were outiside. On previous occa~siom, plaintiff 
and her hulsband had gotten tlheir own cgarottes "out of the machines.'' 

Betwefen the main or large dining rolom and the kitchen area, there 
was a "Ismall dining room," sometimes reiferred to as  hhe "second din- 
ing room." Plaintiff walked "through the large dining room, . . . 
t h o u g h  the small dining room to  the kitohen." There ishe found a girl 
known to  her as "Ann," who was sitting "at a little counter, . . . sit- 
ting there wolrking." Plainbff told Ann she wanted to get w m e  ciga- 
rettes, handed Ann the dolllar and dnin gave plaintiff the change. Ann 
hold plaintiff "the cigarette machine is dawn there," pohting tlo the 
end of hhe counter. Ann, the only girl "in there," had her hand~s full. 
Plaintiff walked "into the area between the kitchen and the counter 
by direction." When plaintiff "started to come around the counlter," 
slhe "didn't see tihe ,step-down" and fell. 

Other evidence bearing upon t~he alleged negligmce of defendant will 
be lset forth in the opinion. 

At  the coln~clusion of plaintiff's evidence, the court, allowing defend- 
a t ' s  motion theyefor, entered judgment of involuntary nonsuit,. Plain- 
tiff ex~ept~e~d and appealed. 

TVm. K .  R h o d e s ,  Jr. ,  for plaintiff appe l lan t .  
R o y c e  S. McCle l land  a n d  L. B r a d f o r d  T i l l e r y  f o r  de fendan t  appel lee .  

BOBBITT, J. The only quc~stion is wl~ether the court erred in granlt- 
ing defendanit's motion for judgment of involuntary mnsuit .  Decision 
dependls upoln whet~her the evidence, when considered in the light most 
favor:,ble to  plaintiiff, i~s sufficient to support a finding tha t  plaintiff's 
fall alnd injurie~s were proximately caused by the negligence of de- 
fendant. 

It is unnecelslslary to restate tlhe familiar and well settled general legal 
plrinciples p d i n e n t  )to decilsion on this appeal. This has been done in 
numerous caws including the following: Reese  v. P i e d m o n t ,  Inc., 240 
N.C. 391,82 S.E. 2d 365; Sledge v. TYagoner, 248 N.C. 631, 104 S.E. 2d 
193; S k i p p e r  v. C h e a t h a m ,  249 N.C. 706, 107 S.E. 2d 625; Garner  v. 
G r e y h o u n d  Corp. ,  250 N.C. 151, 108 S.E. 2d 461, 81 A.L.R. 2d 741. 
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Defendant contends plainitiff fell in a portion of hi8 premliscs nlot 
designed for use by patronls anid was not an invitee with refe~ence to 
the place where she fell. However, thcre was evidence tha t  patrons of 
the dinling rooms frequently went into tlie kitchen area of the premises 
to  pay their bills. Too, these was evidence that  plaintiff, having ob- 
hained change for tlie express purpose of buying cigarettes, was pro- 
ceeding as directed by defendant's employee. Cupzta v. Country Club, 
252 K.C. 346, 113 S.E. 2d 712, cited by defendant, is readily distin- 
guishable. In our view, there wals sufficient evidence to support a jury 
finding tha t  pla~int~iff was an invitee a t  the t m e  and place of her fall 
and injury. 

Defendant owed plaintiff, as invitee, the legal duty to  maintain tlhe 
aisles 2nd passagelvays of its placc of business in cuch condition a-; n 
reasonably careful and prudent proprietor ~vould deem sufficient to  
protect patrons from danger while evercising oirdinlary care folr their 
own qafety. Skzpper v. Cheathain, supra; Sledge v. Wagoner, 250 N.C. 
559, 109 S.E. 2d 180. 

"Generally, in the absence of some unusual condition, bhe employ- 
ment of a sltep by the owner of a building because of a diffe~rence be- 
tween levels is not a violation of any duty to invitees." Benton U. 
Budding Co., 223 N.C. 809, 28 S.E. 2d 491; Reese v. Piedmont, I12c., 
supra; Garnel- v. Greyhound Corp., supra. 

"Different floor levels in private and public buildings, connected by 
{steps, are so common that  the possibility of their presence is anticipat- 
ed by prudent p a s o m .  The construchion is not negligent unless, by its 
char~acter, location or surrounding conlditions, a reasonably prudent 
person would not be likely to expect a step or see it." Garrett v. JV. S. 
B'utterfield Theatres, Inc. ( l l i ch . ) ,  246 S.W. 57. Thi,s skatcment is 
quoted with appr~oval in Reese v. Piedmont, Znc., supra, and in Garner 
v. Greylzouizd Corp., supra. The mere fact there was a step downward 
olr cihange in floor level raises no inference of negligeace against de- 
fendant. Reese v. Piedmonl, Inc., szipm; Annotation: G5 A.L.R. 2d 471, 
482. 

Plaintiff alleged the area in ~vl-hich the step was located "was not 
adequately lighted." She alleged defendant was neglige~nrt in that he 
faded to provide ~ufficient light to dlsclose the step and failed other- 
wise to give warning t(hereof and that,  absent suffioient lighting or 
warning, the step constituted a dangerous condition, and that  in bhe~se 
respects defendant failed to exercise reasonable care to provide a rea- 
eonably safe aisle or passageway for use of his inviteas-customers. 

There was no allegation or evidence that the  step was defective in 
any rcq~ect .  Plaintiff alleged i t  mas "a steep step downward," descend- 
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ing from "on~e floolr level down several innohes to  anohher floor level." 
(Our italics). 

Phaintiff's evidence tendis to  show there was a step downward. No  
evidence wes offered purporting t o  describe the step. The evidenc~e is 
vague als to  its exact locabion. There is no  evidence as  to tihe diffwence 
in floolr levels. If the difference in floor levels was sufficient to conshi- 
tute n~otice of the  srtep, this legal principle would be pertinent: "Whwe 
a condfiition of premilses is obvious to  any srdinarily intelligent person, 
generally there i~s no duty on the part  of the owner of the premises to 
warn of tha t  condition." Benton v. Building Co., supra; Reese v. Pied- 
mont, Inc., supra. Plaintiff tesltjfield she "wa4s thoroughly familiar witih 
tihe lay-out od tlmt Drive-In." However, she also testified she "had not 
been around that, direction before." 

Plaintiff relies primarily upon her oontention thalt the aisle or paa- 
sageway she wlas directed to use, particularly tihe istep, was in~sufficienrtly 
lighted. She alleged bhe area where the cigarette vending machine was 
located "was d~imly lighted" and t h a t  the step "could nlot be clearly 
wen olr detactred in the dim and insufficient light." 

Plaintiff'is hulaband tes~tified tlhe cigarette vending machine was in 
the area referred to a s  the Grill; tha t  tihe cash register was in tihe Grill; 
and tha t  "you had to go 6hsough the  kltchen to get t o  the  Grill." Pre- 
sumably, although here as elsewhere the evidence is vague, there is no 
partition batween the apea refemed to  as trhe kitchen and the area re- 
ferred 60 a s  the Grill. No evidence indicates the dimensims of kitahen, 
Grill or any o~ther portio~n of defendant's place of business. No evidence 
indielateis the height, length, etic., of bhe counter referred t o  in plaintiff's 
testimony. (Note: No diagram or photograph was offered to illushrate 
or explain testimony .) 

Plaintiff testified " ( i )  t was dark in there" when she s~tlarted t o  come 
arounld the counter; tlmt she "didn't see tihe step-down"; trhart she 
"didn't realize there wals a step there"; and tha t  ( ' ( t )  here Rats overhead 
light, but in tihat corner there was not." On cross-examination she 
testified: "The floor was not well lighted. At  the floor there was no 
bight. There were overhead lights. I didn't look up to  see what kind. 
There ~ a 1 s  not light enough where I stepped down. . . . I am (saying ih 
was no~t llghrt enough for me 60 see i t  autoniatiically when I walked 
mound the corner. I didn't, know the step-down was there, and there 
ware no eigns t~o indicate there was onle tlhere." 

Mary  Hinas, a witness for pla~intiff and a former employee of de- 
fendant, testified: "(T)here  were floureacent lights overhead from the 
Grill but not over the sltep"; t h a t  " ( t )  here were t h e e  but moist, of the 
time only one on"; and t~ha t  she was nolt ki or king, was not present and 
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did not know wh~at lights were on when plaintiff fell. Plaintiff offered 
no evidence a~s to the location of the three overhead floures1cen.t lightis, 
or as to how many were burning on the olccasion of plainltiff's fall. 

The word "dark," a relative term, used by plainttiff on direct exami- 
nation, mulst be considered with plaintiff's testimony on crass-exami- 
nation +hat "it was not light enough folr (her) to see i t  autornaticall2~ 
whm (she) walked mound the corner," (Our italics). This testimony 
sluggests Lhat plaintiff by the exercise of due care could have observed 
the step but failed t o  do ,so. Plaintiff'ls husband a~nd 1Ion.tfosd had been 
pahrons of defendant's place of business on numerous p~rios olccasions. 
Alt~hough they arrived on trhe ,scene sho~rtly after plainvtiff fell, they did 
not, telstify with reference to  the step or with reference to the lolclation 
and number of lights. 

Obviously, precise factual evidence was available. Suffice t o  say, 
plaintiff did not offer suoh evidence. 

The conclusion reached is that  the vague and indefinite evidence of- 
fered by plainkiff fails to  disclo~se facts essential to a determination as 
to  plaintiff's right t o  recover. Hence, on account of plaintiff's failure to  
offer sufficient evidence to elstabliah actionable negligence o~n the part 
of d~efendant, the judgment of involuntary nonsuit is affirmed. 

Affirmed. 

ROBERT McFhRLAND v. NEWS AXD OBSERVER PUBLISHING 
COMPANY, IKC. 

(Filed 30 October 1963.) 

1. Libel and  Slander 5 1; Torts 8 2- 
An individual making a statement containing libelous matter to a nems- 

paper and the newspaper publishing such matter are  joint tort-feasors in 
publishing the libel. 

2. Libel and  Slander § 11; Torts § 7- 

Where the party defamed institutes separate actions for libel against 
the individual making the statement and the newspaper publishing the 
defa~uatory matter, a release of the individual from liability is a release 
of the newspaper also, regardless of the adequacy of the consideration 
paid for the release. 

8. Pleadings § 90- 
Where it  appears upon the face of the pleadings that  defendant was a 

joint tort-feasor in publishing a libel and that plaintiff released the other 
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tort-feasor, defendant's motion for judgment on the pleadings should be 
allowed, since judgment on the pleadings is proper when all facts necesc 
sarg to establish a plea in bar are  either alleged or admitted in  plaintiff's 
pleadings. 

APPEAL by plaintiff from Parker, J., January, 1963 Civil Term, NEW 
HANOVER Supenior Court. 

On December 13, 1960, the plaintiff inisltituted thirs civil action 
against t,he Newla and Observer Publis~hing Company t o  recover acltual 
and pun~ibive damages based upon the following allegations: 

"3. On or about bhe first day of November, 1960, one Clyde Pat- 
ton made a  statement to  a reportw of the defendant hha-t the 
plaintiff wals guilty of ,s~tealing timber belonging t o  the Wildlife 
Rasource~s Comnii~ssion. 

"4. The defendant in its ilssue of November 2, 1960, published 
said clilarge olf skaling t,imber, and stated: 

" 'A Wildlife Cominissioln report on the oasle against the five men 
quoted Burney as saying his realson for requesting a no1 pros was 
that  the case was "nolt olne thing in the world but \a land squabble 
betweeln the State and )some private individual~s and ought to be 
tried in civil court." 
" 'Wildlife Re$ou~ces Director Clyde Patton differed slharply with 
Bunney's contentio~n that  tihe first case was nothing molre than "a 
land ,squabble. They mere actually stealing our timber," Patton 
said. 
" 'On April 22nd Holly Shelter refuge managers discovered five 
meln cutting timber on the 40,000-ame tract. The five, identified aa 
Grant Holliday, Harry Blandling, Noah Brail~sfo~~d, Robert Mc- 
Fasland and Arthur Bannerman, were arrested and charged with 
txespessing, cutting and stealing ltimber valued a t  over $50. 
" 'On September 26 Burney took the no1 pros . . .' 
" r  a. Snid publication cahstrging plaintiff with stelaling wals falise, 
malicious and defamatory, and accused the plaintiff of being a 
thief, and with being guilty of a crime." 

By aniswver, hhe defendant admitted irt published the news shory com- 
plained of upon the bask of infornlartion given t a  its reportw by MT. 
Clyde Patt~on, Director of the Nollrth Carolina Wildlife Resources 
Commission, upon a matter arising in the course and scope of his offi- 
cial duties; that  the publication involved a matter of public concern, 
and trhe publication was in good faith and without malice. 
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By way of amenldmen~t t,o bhe answelr, and as  a further defemse, the 
defendad  alleged: 

"1. On the 10th day of November, 1960, Roberh McFasland, the  
plaintiff in the preseait action, commenced a civil action against 
Clyde Patton for the recovery of damages alleged to have been 
lsustained by the plainitiff Rolbert McFarland; and in the com- 
plaint filed in the said civil action against Clyde Patton in the 
Supelrior Court of Kew Hanover County, Nolrtih Carolina, the 
plaintiff Robert hlcFarhand alleged tha t  on or about bhe list day 
of November, 1960, the  defendlan~t Clyde Patton fal~sely and malic- 
iously oharged tha t  the plaintiff Robert McFairland mas guilty of 
stealing and 'made said charge and defamatory statement to a 
reporter of the  News and Observer, a anempaper of large and gen- 
eral circulation in the State and elsewhere, intending for i t  to be 
published in said newspaper, and maliciously isrtiated in substance 
that  plaintiff was a bhief, and falsely accused the plaintiff of be- 
ing a thief, and of stealing timber belonging to the North Carolina 
Wildlife Resources Commission.' And in said complaint in said 
civil actmn against Clyde Patton, the  plainrtiff Robert AIcFarland 
alleged: 'And the said News and Observer published in Korth 
Carolina, published said false and defamatory statemen~ts in its 
issue of November 2, 1960, on pages 1 and 2,  after naming plaintiff 
and four others, Clyde Patton stated "they lyere actually stealing 
timber." ' " 

The plaintiff, by reply to the further defense, said tha t  Article 1 of 
the amendment to the an~snver is admitted. As a fourth further defense, 
the defendant alleged the plajintiff made a voluntary settlement with, 
and obtained complete satisfaction from, Clyde Patton of all damages 
wising out of the charges and the publication thereof referred to 
above, and executed the following release: 

"Know all men by thesle presents: 

'(Thak I, Robert JIcFarland of the  County of Kew Hanover anld 
Sitate of North Carolina, tha t  for and in the conlsideration of One 
($1.00) Dollar of United States currency to him in hand paid by 
Clyde Patton of the City of Raleigh, the Gounity of Wake and the 
State of Korth Carolina, doeis by these presents release and dis- 
charge the said Clyde Pation of and from any, and all manner of 
action, causcls of action, judgnienhs, execution, debts, dues, claims, 
damage~s and demands of every kind and nature whatsoever which 
are againist the said Clyde Patton, he ever had or now haIs or which 
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he or his heirs, executons or admini,strators have now or may hwe- 
after have by realson of the statement alleged to be libelous as eet 
forth in the Complaint in thi~s caulse of action. 
"IN JJ71TXESS WHEREOF, Robert AIcFarland has hereunlto set 
his hand and seal tihis the 11th day of September, 1962. 
"S/Robert h9cFasland (SEAL) ." 

By reply to  tjhe amendment setting up the fourth further defense, 
thle plaintiff stated : 

"Further alliswering this article o~f the ame,ndment to  the answer, 
the plalintiff admitis the execution of Exhibik C tiherelto at6ached 
and therein referred to." 

The plaintiff alleged anid trhe defendant admitted demand for re- 
traction and it!s denial. 

The defendant filed a written motion for judgment on the pleadings. 
After hearing, the court diismi~s~sed the action upon the ground the 
plaintiff's pleadings a t  molst dis~clo~sed a joint tort commitited by Clyde 
Pattom and by the present defendanlt; and bhe plaintiff's selea#se of 
Patton llikewi~se relea~sed this jolint tolrt-feesor. 

The plaintiff excepted and appealed. 

Rountree & Clark, b y  George Rountree, Jr., Isaac C. Wright for 
plaintiff appellant. 

Poisson, Marshall, Barnhill and Williams, b y  Alan A Marshall, 
Lassiter, Leager, Walker and Banks b y  W m .  C. Lassiter for defend- 
ant appellee. 

HIGGINS, J. According t o  the allegations and admi~ssio~m in tihe 
pleadings, Mr. Patrton, Direlctor of the North Carolina Wildlife Re- 
sourcas Commission, and Mr. McFarland, the plaintiff in this action, 
became involved in a controversy concerning the right of the latter to 
semove timber from certain lands whilch Mr. Patton claimed belonged 
to the State agcmcy of which he -<vats Directorr. Wasranits were issued 
charging the plalntlff and others with tre,sp~asising on the laad~s of the 
Ciommiasioa and taking, stealing, and cmy ing  away 60 logs, more or 
less, belo~nging to the State, valued at nlore than $50.00. The defmd- 
a~nts in the masrant mere bound over to trhe Pendar County Rec~order's 
Court for trial. Upon demand for a trial by jury thle case mais removed 
to the Superior Court of Pender County. 

I n  the Superior Court the solicitolr f o ~  the State entored a no1 pros 
with leave, (dating the controvensy involved the title to land and ought 
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to  be tried in  the  civil court. Mr. Pattoln, being dissatisfied witih tihe 
action of the solicitor in dismissing the case against the plaintiff, con- 
tacked the reportar for the defendanit and gave out the story which 
folrms the basfils of the cause of action here alleged. The defendant pub- 
lished the story. The  plaintiff filed separate suitis against Mr. Patton 
and againsrt the defendant. 

"It 11s well settled bhat all who take part  in the publication of a libel 
or who procure 01- conman~d libelous matter to be publi~shed may be 
cued by the person defamed either jointly or severally." Bell V .  Sim- 
mons, 247 N.C. 488, 101 S.E. 2d 383. 

"That the publication of a libel causing injury to the pwslon de- 
famed is a civll wrong and is embraced within the categolry of torts 
may no6 be gainsaid, and it follorvs tha t  all those who join in the pub- 
lication . . . must be regarded in law as joint tort-feasoss . . ." Tay- 
lor v. Press Go., 237 N.C. 551, 75 S.E. 2d 528. 

"There may be responsibility for publication by another, a s  in the 
case of . . . (agency) or an express or implied authorization to pub- 
lish, a s  where a statement is made to a newspaper reporter." Pro~sses, 
Law of T o m ,  2d Ed., S 94, p. 600; Clay zl. People, 86 Ill. 147. 

"In North Carolma the consequence of participation in the publica- 
tion of a hbel is joint liability for damages . . ." 41 N.C.L.R. 522. 

The release of Patton operated a s  a release of the  Kews and Ob- 
senor  Pub1:sliing Company. "AIoait of t,he courts hiave coaltinued to hold 
hhat a release to one of two concurrant tort-feasors is a complete sur- 
render of any cause of action again,slt the other, without regard to the 
~sufficiency of the compensation actually received." Prosser m Torts, 
2d Ed., 5 46, p. 243. 

"A valid release of one joint tort-fea~sor relcasas all the joint wrong- 
doers and ils a bar to a suit agalnsk any of them for the  same injury, 
for the injured penson is entitled t o  but one satisfactmn and the re- 
lease operates to extinguish the cause of action." (citing authorities) 
Simpson v. Plyler, 238 N.C. 390, 128 S.E. 2d 843. 

All facts necessary t o  establish the  plea in bar are &,her alleged or 
admitted in the plaintiffk pleadings. Hence i t  became the court's duty 
to pa~ss on the plea as a matter of law. Judgment sustaining the plea is 
in accordance with the authorities conkrolling in this State. This dis- 
position makes i t  unnecessary to discuss ar  consider any of the other 
defenlses interposed. 

Affirmed. 
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CEDRIC EARL NEWCOMR AND ANNIE NEWCOMB v. GREAT ASIEIRICAN 
INSURANCE COMPANY 

(Filed 30 October 1963.) 

1. Insurance § 47- 
A granddaughter liring with her parents in her grandmother's home a t  

the time of the accident is a relatire "residing" in the grandmother's 
home ~iotwithstanding the arrangemmt is temporary and the parents 
maintain a home to which they intend t o  repair upon the return home of 
another member of the grandmother's family, and therefore the grand- 
daughter does not come within the prorisions of a policy issued to the 
grandmother for expenses and medical payments to persons other than 
the named insured and her relatives resident of the same household. 

That  section of a policy of insurance providing coverage for  medical 
payments to the named insured and each relative of the named insured, 
but excluding liability for such injuries while occupying a n  automobile 
(owned by insured or one furnished for the regular use of insured or any 
relative, held not to cover bodily injury to insured's granddaughter occur- 
ring while insured was driving a vehicle owned by the granddaughter's 
parents. 

3. Insurance 8 48b- 
-4 policy of collision insurance covering the specified automobile owned 

by insured o r  any other automobile unless such other vehicle is owned by 
insured or any relatire does not cover a vehicle owned by insured's 
daughter and son-in-law and damaged in a n  accident while being driven 
by insured. 

APPEAL by defendant from Blundy, J., 3Iwch  Session 1963 of WAYNE. 
Plailnrtiff's a~cfion is t o  recover on an automoibile insurance policy is- 

sued Ocrtobw 1, 1939, by defendant to Mrs. Willie Gray, designarted 
therein as  "Named Insured," in which Mrs. Gilay'ls Oldsmoibile ils des- 
ignated "owned automobile." The policy was in full force and effect on 
June 12, 1960. 

On June 12, 1960, plaintiffs, husband and n-ife, owned a Ford. Plain- 
tiff Annie Newcomb is bhe daughtler of Mrs. Gray. On said darte, Mw. 
Gray was operating plaintiff~s' Ford. TTendy Gray Sewcomb, four 
rno~lth~s old, was a pamenger in the Ford. Wendy was plaintiffs' daugh- 
ter and "lived wibh her parelnhs." While operated by Nrs .  Gray,  khe 
Ford r a n  off the road. On account bhereaf, Wendy received fatal in- 
juries and plaintiffs' Folrd was danmged. 

In  separately stated causes of action, plaintiffs alleged they were en- 
titled to  recover (1) for medical, ambulance, haspitnl and funeral ex- 
penses incurred by them on account of their infant daughter's fatal 
injuries, and (2) on account of collision or upset damage to their Ford. 
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Plaintiffs base their first cause of action on P a r t  11, Coverage C, and 
their se~cond cause oif action on Park 111, Coverage El of said pollicy. 

The case wa,s Isrubn~itted on stipula%ed facts and the policy. I n  addi- 
tion bo factis included in the foregoing statement, the following facts 
were stipulated: 

" 2 .  Mrs. Tessie Tliompson Gray (tshe persofn designated in said 
policy as  Mrs. Willie Gray) was a t  the time the above policy was 
issued and a t  the time of the accident a widow and mother of 
three children. Both boys were away from home. John Gray, tlhe 
oldest. wats in the Navy, and Bobby Gray was in school a t  the  
Cn~versity of North Carolinla. Hcr daughter, Annie Gray New- 
comb, one of the plaintiffs herein, was married in August, 1957. 
After hhe wedding, Annie Gray Sewconib and ller husband, Cedrlc 
Earl Newcomb, the other plai~mtiff herein, nioved into the home of 
Mrs. Gray. I n  April, 1958, Cedric Newcomb an~d hils wife, Annie, 
the plaint~ffs, renovated and furnished a house which belonged to 
1 1 ~ s .  Gray and which ma~s about one-quarter of a mile dilstance 
from Mrs. Gray's home. The plaint~ffs lived in this house until 
March 1959, when llrls. Gray's mother, who had been living with 
Mrs. Gray, died. Plaintiffs then returned to Mrs. Gray's home 
and lived wit11 helr until about June or July of 1959, when Bobby 
Gray came home from the University. Plaintiffs moved out of 
Mrs. Gray's home and into their own cottage and stayed there 
about one month until Bobby Gray returned to the University, a t  
which time the plaintiffs nioved back into the  house wibh Mrs. 
Gray and slept, ate, lived and stayed there up to the time of the 
accident, June 12, 1960. At all times herein menltioned, and wince 
April. 1938, the plaintiffs' colttage lha~s been kept clean and furn- 
ished and all utilitie~s have been kept on and ready for habitation. 
The plaintiffs planned to remove themselves from Mrs. Gray's 
liouse and into their cottage when John Gray got out of the Navy 
or Bobby Gray got out of college, which would hlave been in 
1961." 

Pertinent policy psovisiom will be set forth in the opinion. 
It wais stipulated tha t  plaintiffs, if antitled to recover, were entitled 

to  recover $334.50 on their first cause of action and $650.00 on their 
rsecoald cause of action. 

The clourt entered judgment that  plaintiffs have and recover of de- 
fendant $1,004.50, together with inteaelst and casts. Defendant except- 
ed and appealed. 
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Henson P. Barnes for plaintiff appellees. 
Taylor, Allen & Warren and John H .  Kerr, III, for defendant ap- 

pellant. 

BOBBITT, J. "Part 11-Expenses for Jledioal Services," on which 
plaintiffs base their first cause of aiation, provides in pwtinent past: 

"Coverage C-hledical Payments. T o  pay all reasonable expenses 
incurred . . . for necessary medical, . . . ambulance, hoispibal, . . . 
and funeral sesvices: 

"Division 1. To or for the named insured and each relative who sus- 
bains bodily injury, . . . including delath resulting therefmn, herein- 
after called 'bodily injury,' caused by accident, wh~ile oecupyimg or 
through being (sitruck by a n  wutomobile; (Our italics) 

"Division 2. T o  or for any other person who susitains bodily injury, 
caused by aoc~idenit while occupying (a )  the owned automobile . . .; 
or (b)  a non-awned automobile, if tihe bodily injury results from (1) 
itis operahion or occup~ancy by bhe nlanled insured . . . o~r (2) its oper- 
ation or occupancy by a relative, . . . 

L L  . . .  
"Exclusions. This policy dom not apply under Parh I1 to bodily in- 

jury: (a )  . . .; (b)  sustained by the named irnsureld or a relative (1) 
while ocicupying an automobile owned b y  or furnisihed for the regular 
use od either lthe named insured or any relative, &her than an auto- 
mobile defined herein as  an 'owned automobile,' m (2) . . ." (Our 
italics). 

"Relative" iw definejd in "Pal& I-Li~ability" of Ohe policy as  "a rela- 
tive of the named imured who ils a res~ident of the same household." It 
is expressly provided that  t lm definition od "relative" applies to Par t  
I1 and Part  111. 

Plaintiffs coavtend they and their infant daughter were not relatives 
of the named insured who were residents of the sanx  household and 
Itihemfore plaintiffs are entitled t o  recover under Divi~sion 2 of Cov- 
erage C. 

Plainitiffs, daughter and son-in-law of Mrs. Gray, are co-onmers of 
trhe Ford. They are relatives of the named insured (;\lr,s. Gray) ,  the 
daughter by blood anid the son-in-law by marriage. Wendy, who BW- 

tained the "bodily inju~ry," was the granddaughter of Mrs. Gray and 
therefore a relative of the named insured by blolod. I n  Fidelity and 
Casualty Company o f  New York v. Jockson, 4 Cir., 297 F. 2d 230, ih 
wa~s held tha t  the mother-in-law of the named insured, residinig wibh 
'him in the sa.me household, was his "relative" within a similar policy 
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provieim. In laccord: Aler v. Travelers Indemnity Co. (U.S.D.C. Md.) , 
92 F. Bupp. 620. 

While the w o ~ d  "residenit" haa differenlt slhades of meaning depe~nding 
upon context, Barker v .  Insurance Co., 241 X.C. 397, 399, 85 S.E. 2d 
305, we think it  clear, under the stipulated facts, tihat plainiffs, their 
infant daughtw and Mrs. Gray mere living together on June 12, 1960, 
als members of one household, and were then residents of bhe same 
househ~old within the teirms of bhe policy, State Farm M u t .  Automobile 
Ins. Co. v .  James, 4 Cis., 80 F. 2d 802; Aler v .  Travelers Indemnzty Co., 
supra; Ransom v .  Casualty Co., 250 X.C. 60, 108 S.E. 2d 22; Words 
and Phlrwes, Permanent Edition, Volume 19, p. 700 ct  seq. Their status 
ie detenninla,ble on the ba,siis of conditiolns existmg a t  the time the 
clalsualty occurred. State Farm X u t u a l  Automobzle Insurance Co. v. 
Ward  (Mo.), 340 S.W. 2d 635. 

Plaintiffs, in their allegations, base their first cause of action on 
the coverage provided in Division 2 of Coverage C. However, this cov- 
wage i~s provided t o  or for "alny other person," 6hak is, to a person 
other tihan tihe named insured or a relative. I n  v i m  of our deci~siom that  
plaimtiffs and their infanlt daughter were relatives of the named insured 
on June 12, 1960, Division 2 of Coverage C has no application. The 
coverage applicable to  plaintiffs and rbheir infant daughter as relatives 
of the named insured is that  provided in Division 1 of Covelnage C. 
Hence, i t  is appropriate to consider ~ ~ h e t h e r  plaintiffs are entitled to 
recover under the p~rovisions thereof. 

I n  our view, the only reasonable construction of the pertinent pro- 
visions of Division 1 of Coverage C is as follnm: Division 1 of Clover- 
age C proridas coverage to or for the named insured and each relatire 
who sudain~s "bodily injury" while occupying any automobile except 
(1) an automobile owned by eitlhm tdhe named insured or b y  any  reln- 
t ive,  and (2) an automobile furnilshed for the regular use of the named 
insured or any relative, other t<han an automobile defined in the policy 
as an "owned automobile." Deci~siojns supporting this constructio~n of 
the coverage provided by Division 1 of Coverage C include the follow- 
ing: Johns v .  State Farm Mutual  .4utontoblle Ins. Co. (Ma. ) ,  146 So. 
2d 323; Moore v .  State Farnz Mutzial Azttovzobile Ins.  Co. (Miss.), 121 
So. 2d 125; Dickerson v. i2lillers JIzctzraL Fire Ins. Co. of Texas (La.),  
139 So. 2d 783; Mallinger v. State Farnz X u t .  Auto.  Ins. Co. (Iowa), 
111 N.W. 2d 647; O'Bricz v. Halifnr Insurance Co. o f  Massachusetts 
(Fla.) , 141 So. 2d 307; Traz3elers Indemnity Compang v .  H y d e  (,Irk.), 
342 S.W. 2d 295; McMil lan  v. State Farm Insurance Company,  27 Cal. 
Rptr. 125; Morton v .  Travelers Indemnity Co. (Cal.), 263 P. 2d 337. 
Also, see Aler v .  Travelers Indemnity Co., supra. 
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The only automo~bile described in the policy ais LLowned automo~bile" 
was Mns. Gray's Oldsmolbile. Plaintiffs' infant daughiter, a relative of 
the named insured, was injured fatally while occupying the Ford auto- 
mobile owned by relatives of tlhe named insured, bhe plaintiffs herein. 
Hence, plaintiffs may nlot recover ulndar Division. 1 of Coverage C. 

Plainltiffs, in their allegations, base their second came of action on 
"Part 111-Physical Damage," which, in pertinent past, provides: 

"Cove~age E-Collision. To pay for loss caused by collision to bhe 
mvned automobile or to a non-ozcned nzitomobzle . . ." (Our italics). 

"Non-owned automobile" is defined in Par t  I11 as ((a private paissem- 
gw automobile . . . not owned b y  . . . either the named inlsured or 
any relative . . ." (Our italicis). 

We perceive no ambiguity in the pertinent provisionis of Coverage 
E. Parker v. Insurance Co., 239 N.C. 115, 130 S.E. 2d 36. No collision 
coverage is provided for plainkiffs' Ford. Plaintiffs' Ford was nolt the 
autromobile described in the policy as trhe "awned automobile." Nos 
was it  a "n~on-owned auton~obile," as defined in tihe policy. On the 
colntra~ry, if 1~a1s  an automobile onmeti by relatlrws, to wit, the plain- 
tiffs. Hence, plaintiffs may not recover under Coverage E. 

Folr reatsons  stated, the judgment of the court below, as to both 
cau~ses of action, is reversed. 

Reversed. 

STATE v. JIELT'IN STI1,WELL ROGERS. 

(Filed 30 Octsober 1063.) 

1. Incest; Paren t  and Child 3 1- 
In  a prosecution for incest, the married mother of the prosecutrix may 

not testify that defendant, a person not her husband, is the natural father 
of the prosecutris, since n mother will not be permitted to bastardize her 
own issue and testify to illicit relations except in an action which di- 
rectly involves the parentnge of the child, and, the prosecutrix having 
been born iu wedlock, the law will conclusively presume legitimacy in the 
absence of evidence that the husband was impotent or could not hare had 
access. 

2. I n c e s t  
Our statute makes cousanguinity the basis of the mime of incest, G.S. 

14-178, and therefore a defendant may not be prosecuted under the statute 
for having carnal relations with his adopted daughter. 
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APPEAL by defendant from Cantpbel l ,  J. ,  April Session 1963 of 
CATAWBA. 

This is a criminal action in which the defendant wals bried upon a 
Bill of indictment charging him witih unlawfully, wilfully and felon- 
iously having carnlal in~tercourse with one Corinne (Connie) Rogem, 
this daughter, knolwing such relationship t o  exist. 

The State's evidence tends to  show tha t  after a courtship of tmo or 
three months, Dolrolthy Stines (then Dorothy Frye) was lawfully unit- 
ed in marriage witrh Edgar Weaver on 17 September 1944; tihat bhere- 
aftar 'uhey lived togehhes as husbamld and wife. On 14 filarch 1945, 
Dorothy Frye Weaver gave birth to Connie Rogers, the prolsecutrix, 
while Doroithy Frye Weaver and her husband, Edgar Weaver, were 
living together as  husband and wife. They continued to live togelther 
fo~r some tihilrteen years, during which time three additionla1 children 
were born of this marriage. 

On 16 December 1955, by and mith the written colvsenlt of Dorothy 
Frye Weaver as mother, an~d Edgar Weaver as father, the Welfare 
Depantlment of Gatawba County entered its final o~rder affirming the 
adoption of Connie Rogens, the prose~cutrix, by trhe defendant, Melvin 
stilwell Rogans, with m7lhom she tihemafter resided. 

The evidence further tends to ~shom tha t  on 11 M a y  1962, Connie 
Rogers, the p~osecutrix, and Melvin Stiln-ell Rogers, the defendant, en- 
gaged in (sexual inltercoume a t  Macliie's Motel, near Conover in Ca- 
tiawba County. 

Mrs. Dorothy Stines (formerly Mns. Dorothy Frye Weaver) was 
permitted to  testify trhat befo~re she married Edgar Weaver on 17 
September 1944, she had sexual intercourse mith tihe defendant Nelvin 
Btilwell Rogers, and became pregnant as a result thereof; tha t  she was 
pregnanit when she married Edgar Weaver, and tha t  the defendant is 
the father of Connie Rogeas, the prosecutrix. 

The jury rendered a verdict of guilty, and from the judgment impo+ 
ed trhe defendant appeals, assigning error. 

At torney  General Bru ton ,  D e p u t y  A t torney  General H a r r y  W .  J l c -  
Galliard for the S ta te .  

S tan ley  J .  Corne and Sheldon 31. Roper  for de fendant .  

DENNY, C.J. The indictment upon whicli the defendant was tried 
was based upon G.S. 14-176, ~ h i c h  reads as follows: "In all cases of 
clarnal intercourse betveen grandparent and grandchild, parent and 
child, and brother and s ~ s t e r  of the half or  hole blood, the parties 
ishall be guilty of a felony, and shall be punished for every such offense 
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by imprisonment in the State's pri~son for a term n~oh exceeding fifteen 
years, in the discretion of the court." 

I n  S. v. McDoweZZ, 101 N.C. 734,7 S.E. 785, i t  is said: (When  a child 
is born in wedlolck tihe law presunlca i t  to be legitimate, and unless 
born under such circumstances a~s  to show tha t  the husband could nfot 
have begotten iit, thiis presumption is conclusive; bult tlhe presumption 
may be rebutted by bhe f a c k  and circumstanceis which show tihat the 
husband could not have been the father, as that he nra1s impoitenit or 
could nlat have had access. S. v. Pettaway, 3 Hawks, 623; S. v. Wilson, 
10 Ired., 131; S. v. Allison, Phil. Law, 346." Ewe11 v. Ewell, 163 N.C. 
233, 79 S.E. 509, Ann. Cas. 1915B 373; West v. Redmond, 171 N.C. 
742, 88 S.E. 341; Ray  v. Ray, 219 N.C. 217, 13 S.E. 2d 224; S. v. Ted- 
der, 258 N.C. 64, 127 S.E. 2d 786. 

"The wife ils not a competent witness to prove the n~on-access of the 
husband, * * * nor may such be shown by evidence of declarations of 
tihe wife. " " * Her testimony and declarations are excluded not only 
as violative o~f the confidential rela~tion~s existing between husband and 
wife but  pursuant to a (sound public policy n-hich prohibit~s the parent 
from bastardizing hex own i~ssue. However, she i\s permitted to testify 
ae to the illicit relations in actiom directly involving the parentage of 
the child, for in such cases, proof t,hecreof frequently would be an im- 
possibility except hhrough the te~stimony of the n-oman." Ray v. Ray, 
szlpm, and cited cases. 

I n  thi~s case, however, the State offered no evidence of tihe impo~tency 
olr noniaccess of the husband. I n  fact, the State offered evidence tzend- 
ing to show accelss on the p:wt of the husba~nd and rebutted any infes- 
a c e  of impotency by proving tha t  three additional children were bolrn 
of the marriage between Edgar Weaver and his mfe ,  Dorothy Frye 
Weaver. Even so, we are colnfslonted with this question: I s  a man 
guilty of incest if he has tsexual imtercourse with his adopted dlaughter? 

In  S. v. Wood, 233 X.C. 636, 70 S.E. 2d 665, this Court said: "A 
father violateis G.S. 14-178 and by realson thereof is guilty of the statu- 
toirp felon3 of in~cest i f  he hais sexual intercourse, either habitual or in 
a smgle inlstance, v i ~ t h  a woman or girl whom he knows to be his 
daughter in fact, regardless of whetjher she is his legitimate or his il- 
legitimate c~hild. S. v. Snuls, 100 N.C. 810, 130 S.E. 848: Strider v. 
Lewey, 176 N.C. 448,97 S.E. 398; S. v. Laurence, 95 N.C. 659; Baumer 
v .  State, 49 Ind. 544,19 Am. Rep. 691; State v. Alexander, 216 La. 932, 
45 So. 2d 83; State v. Ellis, 74 110. 385: 41 Am.Rep. 321." 

"Incesh, altrhough puni~shed by the eoclesia&kal courtts of England 
as an  offense again~st good morals, is not a t  comrnon law an indictable 
offense." Anno: Incest * " * , 72 A.L.R. 2d 706. 



N.C.] FALL TERM, 1963. 409 

The crime of in~cest ils purely statutory, and our statute is biased on 
con~slanguinity and, therefore, excludes affinity. Our srtatute is like the 
incest sltatute of Michigan and would not include tjhe relatioln~sh~ip be- 
tween a stepfathw and his stepdaughter, since their relation~slhip would 
not be one of consanguinity. Ex parte Bourne, 300 Alich. 398, 2 N.W. 
2d 439. 

I n  the case of 8. v. Lee, 196 Al6ss. 311, 17 So. 2d 277, the defendant 
wals charged with having inlcestuous relatio~ns with his adopted daugh- 
ter. The Court Isaid: "And what we have here is a crimin~al proisecution 
a s  to  which the rule is that the  colnstruotion is one of strictness in 
favor of the defendanit, and that  whatever sense of de~testation the 
court mag entertain to~vards a parrty upon the facts, courts neverthe- 
less may not impose puni~shment upon one not wlthin the  strict letter 
of the law. " * * 

"It is, therefore, for the  legislative department to include an adopt- 
ed daughtelr by a plain statute, fixing punishment, noit for us to engraft 
i t  or read i t  into one of the existing statutes by way of construction, 
'however much we may think i t  ought to be somewhere bhere." S, v. 
Window, 208 Miss. 753, 45 So. 2d 574. 

"The word 'daughter' means, and ils generally undw~sitood to mean, 
'an immediate female descendlant,' and not an adopted daughter, a 
stepdaughter, or a daughter-in-law." People v. Kaiser, 119 Cal. 456, 51 
P. 702; 25 C.J.S., page 1005. 

I n  S.  v. Yoztst, 74 Ohio App. 381, 59 N.E. 2d 167, the delfsndanlt was 
charged wihh having sexual relaitions wit~h hi~s adopted dlaughter. The 
Court said: "The relationiship wals not actually one of faither and 
daughter, " * * but tha t  of adopted daughter, and the fact bhat she 
was an adopted daughter could noit by the wildest &retch of the imag- 
ination constitute her the natural daughter of the accused." 

I n  the present ca~se, Connie Rogem may be the nlatural daughter of 
the defendanit, but tihi,s fact  was not  so established in the trial below in 
the manner required by lam to elstablish such fact. 

The defenda~nt's conduct, however, in having sexual relation~s with 
his adopted daughter, is indeed detestable. It rests, however, within the 
power of the Legislature to make such conduct incestuous. 

The verdict and judgmelnlt entered below are 
Reversed. 
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LEWIS v. TOBACCO Co. 

RUTH K. LEWIS, WIDOW AND NEXT FRIEKD OF MICHAEL RAY LEWIS ; JhMElS 
ELBERT LEWIS, ALI'HOKSO 11. LEWIS, C I ~ D R E N ,  AND >hi.RY 
LOUISE LEWIS, CHILD, BY HER NEXT FRIESD, DORA TILLERY; ELBERT 
LDWIS, DECEASED, E J I P L O ~ E ,  V. W. B. LEA TOBACCO COMPANY, INC., 
EJIPLOYER; FIDELITY & CASUALTY COMPANY OF NEW YORK, 
CARILIER. 

(Filed 30 October 1963.) 

1. Master a n d  Servant § 53- 

The Worliman's Compensation Act is not intended to provide general 
health and accident insurance but to provide compensation only for such 
injuries to employees which arise out of and in the course of their em- 
ployment. 

2. Master a n d  Servant § 54- 

I n  order to arise out of the employment a n  injury must spring from the 
employment, and a n  injury by accident occurring while the employee is 
performing acts solely for his own benefit or the benefit of a third penson, 
witl~out any appreciable benefit to the employer, does not arise out of the 
em1)loyment. 

3. Master a n d  Servant § 58- 
The fact that a n  employee continues to receive his pay while on a n  all 

expense paid pleasure trip does not entitle him to compensation for in- 
juries received while on such trip if the  trip is solely for his own benefit 
or that  of a third person. 

Evidence that a n  employee customarily acted as  chauffer, cook and valet 
to a n  official of the company on the official's trips to his cottage a t  a re- 
sort and that while on such trip he went on a hunting trip with the of- 
ficial's sons and was fatally injured in a n  automobile accident occurring 
while he was riding on the back seat of the car owned and operated by one 
of the sons, he ld  insufficient to support a finding that the accident arose 
out of the employment, the official merely consenting that  the employee go 
an the hunting trip a t  the request of one of the sons, and the employee 
not being sent on the trip for the purpose of supervision or protection. 

APPEAL by defendanlts from Cowper, J., January 1963 Regular Civil 
Sewion of SASH. 

This is a proceeding under the Workmen's Compensation Act. 
Elbert L e ~ ~ i s ,  an employee of W. B. Lea Tolbacco Company, Inc., 

died on 28 Kovember 1959 as a result of injuries received in an auto- 
mobile accident. 

Lewis had been emp!oyed by the Tobacco Company for more than 
ten yeam His primary jolb was to operate a fork lift truck a t  the Com- 
p n y ' s  place of business a t  Rocky Mount. Korth Carolina. About one- 
fourth of the time he served as chauffeur and utility man for the Com- 
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pany amid its executives. In  November 1959 Thomals E. Taylor, office 
manager for the  Tobacco C~ompany, onmed a cottage a t  Kill Devil 
Hills in Dare Counlty which he had purchased from the Company 
about a year before. From 1951 until the deatli of Lewirs in 1959 the 
Company had, on the occasions of Taylor's trips to the cottage a t  Kill 
Devil Hills, furnilshed Lewis as  chauffeur, cook and valet far Taylor. 
Lewirs made 15 t o  20 trips a year to K ~ l l  Devil Hills with Taylor. His 
services on these occasioinls mars an  additional compen~sation to Taylor 
firom the Company. The Company paid Lewis for an 8-hour day each 
day he was away from Rocky JIounlt acting in said capacity for Tay-  
lor. On 26 Kovember 1959 Lewis drove Taylor to Kill Devil Hills in a 
Cadillac belonging to  the Company. Lewis m-as acting pursuant to in- 
Isltruction~s from his immediate superiolr, Sterling C. H a r m ,  factory 
lsupermtendent for tihe Company. Tm.0 sons of Taylor drove to Kill 
Devil Hills in an  automobile belonging to the elder eon, Oscar Taylor., 
who was 21 yeam old. Taylor and his sons were on a plealsure h i p  
whicih had no comection with trhe business of the Tobacco Company. 
On Saturday morning, 28 Yovember 1959, Lewis and Taylor's sons 
went on a hunlting trip to  Engelhard in Oscar Taylor's car. Thomas E. 
Taylor d;d nlot accompany them. Hiis younger son asked him to let 
Lev-is go hunting witih them. Len-is went because the son wanlted him 
t o  go along. The boys knew more about huntlng tihain Lewis did. If 
Lmvi~s had not gone Taylo~r would have trusted his sons to  go by tliem- 
selves. Len% used Taylor's hunting equipment on this occasion. On 
i5he return trip to Kill Devil Hills they were involved in an automobile 
accident and Lewi~s and the two sons were killed. Oscar Taylor drove 
the oar a t  all times on this trip. Lemi~s was in the reax seat. 

Dependelnits of Lewis filed a claim for compenlsatioin. The matter was 
helard by Deputy Commissioner Thomas. He denied compensation. 
On appeal the full Commission found tha t  Lewis' death resulted from 
an accident which amse out of and in bhe course of his employment, 
and awarded coimpensation. The superior court a&nied alnd defend- 
ants appeal. 

T e a g u e ,  Johnson  and  Pa t terson  b y  G r a d y  S. Pat terson ,  Jr., for de -  
fendants ,  appel lants .  

N o  counsel contra.  

ILIOORE, J. The employee, Elbert Lewis, under o ~ d e r ~ s  from hils em- 
ployer, To~bacco Company, served as chauffeur, cook and valet for 
Thoma~s E. Taylor, office manager for the Tobacco Company, while 
$he latker Wafs on vacation a t  =\Tags Head for his own per~sonal pleasure 
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and on no business fo~r the Company. For t~he purposes of this appeal 
we alssume, but do not decide, tha t  such servicas to Tayloir welre pw- 
fo~rmed in the course of Lewis' employment by the Tobacco Company, 
within the meaning of the Workmen's Compensaltioln Act. Even so, ~t 
is our opmion bhat there is no competent evidence to suppoirit the In -  
dusltnal Commis~sion'w flnding tha t  the  fatal injury to Lewis arolse out 
of his en~ployment. 

To  obtain an award of compensation for an  injury under the Work- 
men's Compensntlon Act ~t must be shown tha t  the employee suffered 
a pemonal ~ n j u r y  n-hich arose out of and in the course of liils employ- 
ment. Anderson v. dlotor Co., 233 N.C. 372, 374, 64 S.E. 2d 265. The 
purpolse of the act 11s to  provide compernsatlon benefit,s for industrial in- 
jwies; i t  ie niot intended to be general health and accident insuran~ce. 
To  be c~ompcnsn~ble the Injury nlusrt spring from tihe employment. Dun- 
can v. Charlotte, 234 N.C. 86, 66 S.E. 2d 22. -4n injury to an employee 
while he is perfoIrming acts for the benefit of t~hird perso~m is not com- 
pensable unless the actis benefit the employer to an  appreciable extent. 
It is not compensable if the acts are performed solely for the benefit 
or purpolse of the employee or a third penson. Guest v. Iron & Metal 
Co,. 241 N.C. 448, 85 S.E. 2d 596. The faclt tha t  a pleasure trip for the 
benefit of the employee is wibhout expenlse to  the emplfoyee does noit 
entitle him to compensation for injury received while on  such k i p  even 
if all or a portion of the expense i~s bolrne by the employer as  a gesture 
of go~od will. Berry v. Fzrrniture Co., 232 X.C. 303, 60 S.E. 2d 97; 
Hildebrand v. Fztrnztzire Co., 212 N.C. 100, 193 S.E. 294. Where an  
employee a t  the time of his injury is pesfo~rining acts foir hiis own bene- 
fit, and not conneated with his employment, the injury does not a m e  
out of hi~s employment. This is true even if the acts are performed with 
6he con~selnlt of the  employer and tihe employee its on the payroll a t  the 
time. Bell v. Dewey Brothers, Inc., 236 N.C. 280, 72 S.E. 2d 680. If 
employee's actis aire noh connected with hie employment but are for the 
bonefit of himself anld third pemons a t  the time of his injury, he is  not 
entitled t o  compensation even if he ils injured while he is required by 
hiis employer to  be away from his home and plnce of regular employ- 
ment foir a period of time on a mi~ssion for his employer. Sandy v. 
Stnckltouse, Inc., 258 N.C. 194, 128 S.E. 2d 213. 

Lewis was not serving Taylor a s  chauffeur, cook or valet a t  bhe 
time of the accident vhich produced his fatal injury. He was oln a 
hunlting trip for his own pleasure and the pleaisure of Taylor's sons. 
He  was not ordered by Taylor to go huntlng. H e  went beicau~se the 
younger ison '(wanted him to  go svitlh them." Taylor gave hi~s conaemt. 
Lewis "didn't go along to teach tihem (Taylor's sons) how to  hunt 
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. . . the boys 1tne-w more about hunting than Elhert (Lewis.) ." Tay-  
lor would h a w  til.uls+ed his sons to go without L e - i s .  On the trlp Lewis 
s d e  in the elder son's car. He did no,t operate the car;  lie mas in the 
rear weat. I Ie  was not furnished a~s  chauffeur, cook or valet for Tay- 
lor's sons. They were not agents of the  Tobacco Company and had no 
connect1011 wltli it. Taylor did nolt acconlpaily Lcnis and the boys on 
%he trip. The hunlting trip v n s  no pasc of Lewis' employment. 

It is true that  Taylor consented for L e w s  to go with his sons and 
furnished him a gun and other equipment for huntmg. L e w s  was on 
the psyroll of the Tobacco Company for the day, and he was a t  Nags 
Hcad on orders of his employer. But, as stated nboi-e, these facts are 
not coruttrolling and do not render the injury compen~s~able. Sandy .t'. 

Stackhouse, Inc., suprn; Bell v. Dewey Brothers, Inc., supra; B e r q  v. 
F~~rnz t zwe  C'o., supra. There was no causal cuiinectlon between the 'ic- 
cident and the employment; the acciden~ ~vab not a r c d t  of a risk in- 
volved in hi3 employment. 

The judgment below is 
Reversed. 

J. T. PARDUE v. BLACICBURX BROTHERS OIL & TIRE COMPANY 1x9 
SHELBY XUTUAL INSURBKCE COMPANY. 

(Filed 30 October 1963.) 

1. hiaster a n d  Servant 5 63- 
A back injury or hernia suffered by a n  employee while carrying on his 

usual and custon~ary duties in the usual nay  does not arise by accident, 
bu t  such injury does arise by accident only if there is a n  interruption of 
the routine of work and the introdi~ction thereby of unusual conditions 
likely to result in unexpected consequences. 

2. Same-- 
Findings of the Industrial Comniiision dkclosing what the employee 

was doing when he suffered n back injury, ~ ~ i t h o u t  findings as to whether 
such activities were a part of his usual and customary duties or whether 
they were being performed in the usual manner, or fncts from which 
these matters may be inferred, 71eTtl insufficient to support a finding that 
the back injury resulted from an accident. 

3. Master a n d  Servant $j 03- 
On appeal to the Superior Court from the Industrial Commission the 

findings of the Comnlission supported by competent evidence must be ac- 
cepted a s  true and the Superior Court is limited to determining whether 
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such findings justify the legal conclusions and the decision of the Com- 
mission, but in no event may the Superior Court or the Supreme Court 
consider the evidence for the purpose of finding the facts for itself, and 
therefore if the findings of the Commission do not include a l  determinn- 
t i re  facts the proceeding must be remmded. 

APPEAL by defendants from Gzcyn, J., June 1963 Session of WILKES. 
Proceeding~s pursuant to  the work men'^^ Compen~sation Act. 
Plaintiff, J. T. Pasdue, filed claim for coinpenisation for an  alleged 

injury to hi~s black suffered by him in the course of his employmenh by 
defendant Tire Company. 

Deputy Commissioner Thomas denird compensation. On reviev the 
full Coinrnisision allowed compensation. The superior court affirmed. 
Defendants appeal. 

Daniel J .  Park for plaintif f .  
iUcElwee & Hall for d e f e n d m ~ t s .  

MOORE, J. Defendants except to the judgment below on the ground 
thalt the conclusions of law and award of the  Cominiasion are "n~oit sup- 
ported by sufficient findings of fact and evidence tha t  appellee sustain- 
ed an inju~ry by accident." 

Wiltill reispeot to  plaintiff's duties and the occurrence from which the 
injury arose, the C~ommi~s~sion made only t'he following findings of fact: 

"1. Plainitiff . . . began working for defendant enlployes on 
December 28, 1961, his duties being to recap tires. 

"2. 04 February 28, 1962, the plaintiff was mounting a t ractor 
tire on a tractlor; thnit t~he tire w a s  a large Lractolr tire; thalt the 
plaintifi" had taken the tire off the tractor and ;)umped approxi- 
mately 50 gallons of fluid inito the tire and then was engaging in 
putting the tise back on $he tracto~r; that  the plaintiff had hold of 
the heavy tise with his left hand up a t  the top of the tise and with 
his right hand down toward the bottom of the tire a t  about fJhe 
level of his knee and K ~ I ;  in a crouched position; tha t  the plaintiff 
mas trying to get the  hole in the wheel lined up witill the lug bolt 
in olrdcr to tighten tdle lug bolt; that the plaintiff pushed in with 
his right haInd on trhe tire and pulled out with his left llan~d and 
while in this polsition he felt a pain in his back; tha t  the plaintiff 
continued to ~ o r k  on the remainlder of the day witih his back pain- 
ing him, but he  thought hhat i t  sooln mould wear off. 
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"4. The plaintiff susta,ined an injury by accident a~iising out of 
and in the course of his employment with the defendant enlployer 
on February 28, 1962, as described in Finding of Fact  No. 2, . . ." 

A back injury olr hernia suffered by an  emplloyee does n~ot arise by 
accident if the employee a t  the time was merely carrying out hils usual 
and customary duties in the usual way. Byrcl v. Cooperat~ve, 260 Y.C. 
215, 132 S.E. 2d 348; Hnrdzng v. Thomas R. Eiouwd Co., 256 S.C. 
427, 124, S.E. 2d 109; Turner v. Hosiery J1.111. 251 N.C. 323, 111 S.E. 
2d 185; Holt  v. JIilLs Co., 249 N.C. 215, 103 S.E. 2d 614; Hensley v. 
Cooperative, 2-16 S . C .  274, 98 S.E. 2d 289. 

I n  cases ~nvolving back injury or hernia the elements constituting ac- 
cident are tlhe interruption of the routine of work and the introduction 
thereby of unusual conditions likely to result in unexpected coase- 
quences. Faires v. JIcDevitt  and Street Co., 251 N.C. 194, 110 S.E. 2d 
898; Moore v. Sales Co., 214 N.C. 424, 199 S.E. 605. The following are 
some of suclh cases in ~ ~ l i i c h  i t  was held tdhat the injuries relsulted from 
accident: Dnvis v. Suminztt, 2z9 N.C. 57, 129 S.E. 2d 588; Keller v. 
T171ring Co., 259 K.C. 222, 130 S.E. 2d 342; Senrcy v. Branson. 233 
K.C. 64, 116 S.E. 2d 175: Faires 1). AIcDevitt and Street Co., supra; 
H a r m  v. Contractmg Co., 240 S.C.  715, 83 S.E. 2d 802; Rice v. Chair 
Co., 238 N.C. 121, 76 S.E. 2d 311; Smith v. Creamery Co., 217 N.C. 
468, 8 S.E. 2d 231. Some of such ca~se~s in which the facts of the occur- 
rence were held insufficient t o  constitute accident are listed in t'he pre- 
ceding paragraph of t'his opinion. 

The factis found by the full Commission are supported by compe- 
tenit evidence. But  there are nat sufficient findings to ,support the con- 
clusion tha t  plaintiff sustained an injury by accident. The Commission 
found tha t  i t  Tyas plaint'iff's job to recap t#iras. It does nlot appear in 
the findings whetlier the activities in which plaintiff was engnge~d a t  
the tiinc of his injury were a part  of his usual and customary duties 
or whether they m r e  being perfornled in the usual manner, nor are 
there findings of fact from which these mattelis may be inferred. There 
are no findings of fact respecting plaintiff's job from which i t  niay be 
seen y i t h  reasonable specificity what his usual and customary duties 
Tvere, and from tdlich i t  may be determined whether the occurrence 
n-hich caused his injury involved an  interruption of routine and thc 
inrtsoduction thereby of unusual condit,ions likely to reqult in unexpect- 
ed consequences. 

If the findmgs of fact of the Industrial Commission are supported by 
competent evidence and are determinative of all of the questions a t  
issue in the prolceeding, the court must accept such findings as  final 
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tirutih and merely determine whatrher they justify the legal conclusio~ns 
and dec~sio~n of the Comm~ssion. But in no event may the ~uperior 
court or thlis Court consider hhe evidence in the proceeding for the pur- 
poist of finding the facts for itself. Brice v.  Salvage Co., 249 N.C. 74, 
105 S.E. 2d 439. The Clommission is not required to  make a finding as 
t o  each dehail of bhe evidence or as to  every inference or shade of 
meaning to be drawn trherefrom. But speoiflc findings of fact by the 
Commission are requ~red. These m u d  cover the crucial ques%ions of 
fact upon which plaintiff's right of compensation depends. Guest v .  
Iron c t  ~lietal  Co., 241 K.C. 445, 85 S.E. 2d 596. If the findings of fact 
of the Commission. are imuffic~ent to enablle tahe Court to determine the 
sightis of tihe partliets upop the matters jn controveasy, the proceeding 
m w t  be remanded to the end that  the Commission make proper find- 
ings. Brice v .  Salvage Co., supra; Farmer v. Lzcnzber Co., 217 N.C. 158, 
7 S.E. 2d 376. 

This cause is remanded to the superior court with direction that  an 
order be entered coinsigning it  again to the Industrial Commi~ssion for 
finding~s of fact determinative of all questions a t  issue. 

Error and remanded. 

TfrhCHOVIA BANK &- TRUST COMPANY, ~ ~ X E C U T O R  OF  THE WILL O F  ERNEST 
LYKDOX MCKEE, JR., DECEIBED V. ERR'ESTINE N. McKEE, ANN McKEE, 
JIISOR; ERNEiST LPNDOX \'McI<EE, 111, MINOR; AND ARTHUR WIL- 
LL4JI JIcKEE, MINOR. 

(Filed 30 October 1963.) 

1. Wills 3 3% 
A mill takes effect and speaks cis of the date of testator's death. 

Testator had three children, one living a t  the time of the execution of 
the will, one born some four days thereafter, and the third was born al- 
most three years thereafter. Testator died more than eleven years after 
the birth of the third child. The will left all  of testat,or'~s property to his 
v i fe  without making any provision for testator's children and there wae 
nothing in the will itself to sham that  testator's failure to make provision 
for the children was intentional. Held: The two afterborn children a r e  
entitled to share in testator's estate as  though he had died intestate. G.S. 
31-5.5. 
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APPEAL by guardian ad litem for Ernest Lyndon McKee, 111, and 
Arthur William IUcKee from Martin, S.J., January, 1963 Civil Term, 
B u ~ c o a l ~ c  Superior Court. 

The plaintiff, executor of the Ernest Lyndon McKee mill, instituted 
this civil action for the purposse of having the Court, by declalratory 
judgment, determine whetheir testator's two sons, above named, born 
after the execution of the will, are entitled to  share in their father's 
estate as if he had died intestate. 

The controvemy involves the following llolographic will: 

"I, Erneslt Lyndon AIcKee, Jr . ,  declare this to be my last will and 
testament. 
"I bequeath and devise all of my property and belongings to my 
beloved wife, Ernestine RfcKee. 
"I appoinh TITachovia Bank and Trust  Company, Asheville, X. C. 
my executor. 
"This the twenity-eighth day of January, 1949. 
"S/Ernetst Lyndon AIcKee, Jr." 

The testator and Ernestine N. McKee weire married on July 11, 
1942. They lived together unltil his death on April 9, 1961. A daugh- 
ter, Ann Mck'ee, wals born Jun~e 20, 1945. Ernest Lyndon XfcKee, 111, 
was born February 2, 19-19. Arthur William JIcKee was born Sovem- 
bey 20, 1951. 

Inventory of tihe testator's estate di~scloses probate assets amounting 
rto $175,000.00. In  addition, tilie widow  as the beneficiary in life in- 
surance policies amounting to $42,000.00. The home in A~sheville, held 
by the entireties, v e n t  to her as survivor. I t s  value is not disclosed. 

Judge Martin, upoin the facts stipulated, concluded: 

"3. The omission of E. Lyndon RScKee, Jr. ,  to make provisions 
by his will for his then living child, Ann McKee, or fotr his child 
Ernest Lyndon McKee, 111, then enciente sa mere, constitilted n 
class exclusioln of all his children, living or afterborn. 
"4. Keither Ann ?\IcKee, Ernes~t Lyndon RIcKee, 111, nor Arthur 
TTTilliam YlcKee is entitled to slhare in the disitributive probate 
estate of E. Lyndon JIcKee, Jr . ,  and Ernestine N. JIcKee is en- 
titled to the ~ ~ l i o l e  of such di~srtributive elstate under the will of E. 
Lyndon McKee, Jr." 

Upon the fo~regoing conclusions, the court entered judgment that  the 
will devised the entire elstate to the widow, Ernestine N. R/IcKee, and 
ordered distribution accordingly. The  guardian ad litem fo~r the two 
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s m s  born subsequent to  the execution of the will excepted and ap- 
pe~aled. 

Francis J .  Heaxel, Attorney and Gzmrdian ad  litem for Defendants 
Ernest Lundon XcKee, III, and Arthur /Vzlliam McKee, minors, ap- 
pellant. 

ddnms 82 Adams by J .  G. Adanzs, Jr . ,  for defendant Ernestine .I7. 
Mck-ee, appellee. 

HIGGIXS, J .  -4 will takes effect and speaks as of tihe dnte of the 
teatator's deatih. T'nndzford v. T'rrndlford, 241 N.C. 42, 84 S E. 2d 273. 
Enneslt Lyndon 3IcKee executed his will on January 23, 1949. H e  died 
on 4 p i d  9, 1961. H11s will in unrnis~takenble term? gave all his prop- 
erty and belongings to  liirs wife, Emlestjnr N. &IcI<ee. On the day the 
will was execu6ed tihe teistator and his wife had one child, a daughter 
Ann, then t h e e  years and eight rnonth~s of age. Four days after the 
extvcution of the will, Ernest Lyndon McIiee, 111, was born. Less than 
two yeaw thereafter, anotrher son, Arthur William McKee, was born. 

The law in effect a t  the testator's death provided: "A mill shall not 
be revoked by the birth of a child . . . after the execution of the will, 
but any afterbarn . . . child shall be entitled to suclh share In te1s6a- 
tor's eis6ate as i t  would be entitled to if the testator had died in~tesltate, 
unless: (1) the t c ~ t a t ~ o r  m~ade some provision in the  will foir the child, 
wheltlier adequate or not, or (2) i t  i~s apparent from the will itiself that  
bhe testator intentionally did noit make specific provision for such 
child." G.S. 31-5.5; Johnson v. Johnson, 256 K.C. 483, 124 S.E. 2d 172. 

I n  simple terms, a child born aflter the will is executed takas als in 
case of inttestacy, unless (1) provision i~s made fo~r i t  in tihe will, or 
(2) i t  nppears from tihe will itself tha t  the tesrtator'e failure to make 
provisioin was inten~tlonal. Certain i t  is, that  the tastatolr in the will 
did not make provision for ainy a f te~born  ohild. It i~s equally certain 
the will iltself doe~s noit disclose whether this failure was intentional or 
unintentional. Aftelrbom children, in fact  all childpen, are Ignored in 
the n-ill. Henlce we cannot say the will discloses an intent to exclude 
#afterborn cihildren. TT'e are limited t o  the will as the source from which 
intent to exclude must appear. Such inLent does not appear from the 
mill. The law is so n-ritten. We mu~st SO apply it. 

I t  nppears from the folregoing analysis tha t  the judgment of the Su- 
perior Court must be reverised and the case remanded for judgment 
tihlajt the two afterborn children take as m case of their fatherls in- 
testacy. 
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The members of the Court enter wlth rcluctalnce a judgment which 
excludes Ann from sharing in her father's estate. The nmther In all 
likelihood will see to ~t tha t  Ann's disadvantage is more appasenrt than 
real. 

Reversed. 

H. WELDON WAGONER v. ANNIE MAE EVANS 

(Filed 30 October 1963.) 

1. Wills 5 50- 

Testatrix, owning two tracts of land, devised the  smaller by its name 
to h ~ r  son. stating that  it  contained 100 acres, and also derised to him 10 
acres to be cut froni the larger tract, and devised the "remaining 110 
acres" of the named larger tract to her daughter. The smaller tract actual- 
ly contained 74 5 ncrec ant1 the larger contained 118 acres. Held: The dis- 
crepancy in acreage is not controlling and each devisee took the named 
tract derised to him respectively, subject to the 10 acre adjustment. 

2. Boundaries 2- 

The number of acres supposed to be contained in a tract is the least 
reliable of all cleseriptire particulars to  ascertain boundaries and cannot 
control boundaries which are  otherwise defined. 

-ADPEAL by plaintiff from Shnus, J . ,  Sovenibrr 1962 Civil Se~ssion of 
TADI~IN. 

-1ction for a declaratory judumnt  to construe a will. Plaintiff and 
defendant, brother and ~ i ~ t c r .  ar e the sole bencficiaric.i: under the will 
of hhcir motlior, Mary Jane Wagoner who died in 1962. She devi~sed 
the fee in her realty a?  f o l l o ~ ~ s :  

". . . (1) t is ~ n y  vill and desire that  my son, 11. Weldon \Tag- 
oner, and my daughter, Annie Mae Evans, shall have the 220 acres 
of land now owncd by me, and tha t  the qame shall be divided as 
follo~vs: Tha t  H. V'eldon Kago~ner shall have and o\Tn in fee 
simple t<he 100 acrels known as the  n'. 5'. Bryant farm, including 
the home place in which he now live., 2nd in addition tliereto 
shall have h i d  off froin tile %J. A. Wagoner tract of land adjoining 
the Bryant place 10 acres, and it ils my ~ ~ 1 1 1  and desire that  my 
daughter, Snnie Mae Evans, shall have the rciil~ining 110 acres 
of  the J .  A. TTagoner lands, including tilie 110111e place where I 
now live. Tha t  111 order to inake myself clear, I desire that  each 
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child shall have 110 acrels of lanfd in fee simple, H. Weldon Wag- 
oner to have the old Bryanlt place, on which he nmv lives, plus 10 
acres to bc laid off adjoining the Bryant place, to  be taken from 
tihe 120 acres kn0n.n as the J. A. \ly,rigone~ land, but that this 10 
awes shall not include any buildings, which 1 0  acres shall adjoin 
the  Bryant place on the Ea~st,  and tha t  the remaining 110 acres 
of land, including the home plsce and all bu~ldings, s~hsll be and 
belong unto A n n ~ e  Mae Evans in fee smple ,  to be hers ahs~olutely 
t o  do v i t h  as slhe pleases." 

Plaint-iff contends tha t  t(he ~ 1 1  gives llim a one-half undivided In- 
terest in all the l a n d ~ ~  devised. Defendalnt contends tha t  plamtlff takes 
only the Bryant farni, plus ten adjoinin:; acres n.it1iout buildmgs, to 
be laid off from the J. A. TS'ngoner tract and tha t  she takes t<he TT7ag- 
oner place leiss those ten acres. The part~cw wa~ved  a jury tiial. Judge 
Shaw hoard the matter on the p1e)adlngs which incorporated the n-111 
and, by consenit, entered a judgment on January 14, 1963 out of term 
and out of the district. HIS judgment construed the will in accordance 
with defendant's con~tentio~ns. On January 23, 1963 plaint~ff moved 
the court to find as  a n  additional fact that  Mrs. TTTagon1er d ~ e d  owntmg 
a t a h l  of 192.5 acres of real p r o p a t y  consisting of 74.5 acrels known 
as the W. I?. Bryant place and 118 acres referred to in the will as the 
"J. A. Wagoner land." The judge ruled that all matters in co~ntroversy 
had been determined by the judgmonlt already entered and denied 
the moltion. Plaintiff appealed from the judgment and the denial of 
his mohion. 

H e n d e r s o n  & Y e a g e r  f o r  plaintiff appel lant .  
A l l en ,  H e n d e r s o n  (k W i l l i a m s  f o r  d e f e n d a n t  appel lee .  

PER CURIAII. The additional facts which plaintiff requested the 
court t o  find appear in the record only in the plaintiff's unverified mo- 
tion filed nme days after the judgment 11ad been entered. The judge 
n-as correct in overrulng this motion. Hornever, even if we assume thart 
the Bryant farm contains only 74.5 norm in~stead of the 100 acres tlie 
tnatator apparently thought i t  c o n h n e d ,  this discrepancy in acreage 
makes no diflerencc. It is clear froin the will that the devisor mtend- 
ed that  plaintiff should hare  the Bryant farni and the des~gnated tcn 
acres from tlie J. A. Kagoner place irrefipeotire of tlie acreage con- 
tamed in each. Tlie~se two farmis are dllstmct parcels. Mrs. TTTagoner 
an'd her husband wlho predeceased her had ovned them a number of 
years, and ishe n-as fam~liar  with each. I n  her opmion, the Bryant farm 
plus ten awes made the plaintiff equal with the defendant. 
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PRIDDY v. LUMBER Co. 

A testator's misconception as to the number of acres in a specifically 
named tract cannot control the boundaries which define it. "The exces  
or the deficiency in the nuinber of acres supposed to be in the  tract, 
may, in doubtful cases, aid in determining the boundaries, but when a t  
variance with them must be diircgarded as a mistake of the party." 
L y o n  v. L y o n ,  96 N.C. 439, i! S.E. 41; Ellis u. Harris, 106 N.C. 395, 11 
S.E. 248;  Brown  v. Elamzlton, 185 N.C. 10, 47 S.E. 128. I n  Woods  v. 
TVoods, 55 K.C. 420, ~t was held t,llat a devise of "bhe tract of land 
whereon I now live and reside, containing two hundred and twenty- 
five acres, more or le~ss" conveyed the testator's homeplace even though 
i t  contamed between four hundred and five hundred acres. If a tract 
of land hau a name by ~ h i c h  i t  is known to the testator, his devise of 
the tract by that n~anle ~ ~ 1 1 1  pass the title to it even though he ewone- 
ously stated its acreage. "Quantity ils the least reliable of all dascriptive 
particulars in a conveyance and is the last to be resorted to." 8 Am. 
Jur., Boundaries, $ 63. 

The judgment o~f the court that  plainbiff owns the IT. F. Bryant farm 
plus the specified ten acres from the J .  A. Kagoner t i~act  and tha t  
defendant oTms the J. ;1. M7agoner tract less the ten acres t o  be laid 
off t o  the plaintiff is 

Affirmed. 

BIBB T. PRIDDY v. KERNERSVILLE LUMBER COMPANY, INC. 

(Filed 30 October 1063.) 

1. Estoppel 8 4- 
The fact that  the mortgagee, after filing the last and highest bid a t  the 

sale of the property in the foreclosure of a materialman's lien, takes 
possession of the property has no bearing upon m-hether the mortgagee is 
estopl~ed from attacking the materialman's lieu for fraud, since after de- 
fault the mortgagee is entitled to possession under his mortgage irrespw- 
tive of any foreclosure sale. 

2. Appeal and Error  5 60- 
Where the Supreme Court has held that a mortgagee was not estopped 

from attackiug the validity of a materialman's lien, the  decision becomes 
the law of the case. and a n  appeal from order of the Superior Court in 
couforu1it.r with the decision rrill be dismissed in the absence of new eri- 
deuce sufficient to affect the ruling. 

APPEAL by defenldant from Jolznston, J., May 20, 1963, Session of 
FORSYTH. 
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Fred 111. Parrish, J r .  and Weston P .  Hatfield for plaintiff. 
Frank C". Ausband and Clyde C. Randolph, Jr., for defendant. 

PER CT-RIAXI. W. X. Davis and wife bcgan in 1939 the consitruchn 
of a house on a lot owncd by them. Defcrldant furnished some oir all 
of trhe b u ~ l d ~ n g  materials. Plaint(~ff made loans to Davis and w ~ f e  of 
$8500 on 19 Octiober 1960, and $1500 on 15 June 1961, secured by 
deeds of tmsit on the houw and lot, recorded on the dateis of their ex- 
ecution. On 25 September 1961 defendant filed a materialman's lien 
again~st Dliis property in the ainounlt of $4995.88, setting out tha t  tihe 
materials were fulnished under am ind~visible contract, tha t  trhe f i ~ s t  
materials were furnished 14 M a y  1959, and the la~st 24 April 1961. The 
lash three i t c n ~ s  were of in~significant value, furnilshed a t  intervals of 
(almost six montli~s apa~t-the final item was furnilshed almost six 
nionrtll~s before the lien was filed. On 21 February 1962 defendant In- 
sitituted an acition a g a ~ n s t  Davis and w f e  to  enforce Dhe liein. Plaintiff 
was not made a party. Judgment by default n-as entered 25 March 
1962. Exccut~on ilssued and the sheriff offered the propenty for sale a t  
public auc~tioln on 25 M a y  1962. Plaintiff was the highesrt bidder a t  the 
price of $6100. 

On 29 M a y  1962 plani~tiff instituted t l ~ e  present action to e~stablish 
the prilority of his deeds of trust over defendant's lien, alleging thart, 
to defraud plaint~ff, defendant had included in i ts  claim of lien the 
la~srt Dhree items listed therein n-hich were furnished subsequent t o  the 
completion of itrs contract for the nlere purpose of extending the time 
for filmg lien. Plaintiff prayed for an order resltraining the completion 
of the execution sale. A temporniry restraining o~rder was issued to thalt 
end. Defenldant entered a general de~n,ial, and pleaded t,llat by bidding 
a t  the sale plaintiff was estopped to attack tile stale and the judgment 
~l~urlsuant to which the sale was made. 

The parties waived jury trial. The superior courk found tha t  de- 
fendanit's lien was entitled to  priority and dissolved the restraining 
oirder. Plaintiff appealed. 

MTe heard the appeal a t  the Fall Term 1962. Priddy v. Lumber Co., 
258 N.C. 633, 129 S.E. 2d 25G. Reference is made to the opinion, de- 
l~vered by Justice Sharp and filed 1 February 1963, for a, more det$ail- 
ed recital of tihc pleadings, evidence, judgment of superioir cloul-t and 
olpinlon of t~his Cdourt. We held, upon the ewdence adduced ah tihe 
ti.ial in superior court, that  the purpose of the disputed items in de- 
fendant's claim of lien (the last three itcms) was to extend the time 
for filing lien and not in good faith far completioin of the c~nihract, 
that  defendant's attempts to extend Dhe time for filing lien constituted 
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constructive fraud, and t h a t  defenldanlt's plea of estoppel does not apply 
 since defendant has  not changed ~ t s  po j i t~on  In r e i~ance  on plaintiff'q 
bid. TTe decreed a new trial  and suggested tha t  plaintiff "would be 
well advi~ied to move belom to be allowed to  withdraw his bid" (citlng 
Glass Co. v. Forbes, 238 S.C. 426, 128 S.E. 2d 875). 

Thereafter defendant filed motion and alleged t h a t  plaint~ff had 
taken po~ssesslon of tlie property, was collecting rent13 for ~ h i c h  lie 
had not accounted, and t h a t  this amounted to a ratification of the sale 
and his bid and n-oiked a n  estoppel to at tack tlie judgment under 
which the  sale was made and rendered the cjucation of prlority of hens 
moot. Defendant prayed tha t  the rca t ra in~ag order be tlissoived, the  
s~ale be affirmed, and plaint~ff 's  a c t ~ o n  be dl.mlssed. 

Following this, plaintiff moved for leave to withdraw his bid. 
The court granted plaintiff's motion, denicd defe~ndanlt's motion, ap- 

pointed a receiver for the  property, and ordered plamtiff to account to 
the  receiver for rcn~ts collected (le~ss proper disbursements for ex- 
penses). Defendant appeals. 

The  n e v  trial ordered by this court has not been hedd. There has been 
no material change in c ~ r c u m ~ t a n c e s  smce t!le former appeal, so far as 
the record on the  present appcal discloces. A lpa r t  from his bid a t  t~he  
@ale, plaintiff a s  mortgagee had the  right to possession of the  mort- 
gaged property subject to hi~s duty  to accolmt for renrtls. I n  granting 
plaint~ff 's  motion for leave to wi thdrax 111s bid, the  court belom was 
exerciang a diccretlon tha t  ~e had indicated n a s  proper under tlie cir- 
cumstances. Defendant's appeal is, in effect, a mere pehition t80 rehear 
the former appeal. Defendant seeks only to establisih its plea of cstop- 
pel-a matter  we ruled on in our fo r~ncr  op in~on ;  our ruling mush stand 
unlass defendant is able to estahlish i t  upon the retrial by evidence 
which has not so far  come to our a t t en t~on .  

Appeal dismissed. 

THm R E D E V E L O P U E N T  COMJIISSION O F  WISSTOS-SALEM v. S. 0. 
H I K K L E  a m  WIFE, F A N S I E  31. HISKLE. 

(Filed 30 October 1963.) 

1. Eminent laomah § 6- 
Whether the price the onmer paid for the property has any probative 

force in determining its value in  condemnation proceedings is dependant 
upon the similarity of conditions a t  the time of purchase and a t  the time 
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of the inquiry, and when the ericlence discloses the elapse of sloime ten 
years between the two dates and material changes in the property by en- 
largements and additions bo buildings b~ the owner, the exclusion of evi- 
dence tending to show the price the owner paid for the property will not 
be held for  error. 

2. Eminent Domain § 5- 

An instruction that just compensation must be full and complete and 
that  respondent is entitled to be put  in a s  good position pecuniarily a s  if 
the property had not been taken mill not be held for error when the 
charge, construed contestually, makes clear that just compensation is the 
fair  market value of the property a s  thereafter correctly defined by the 
court. 

APPEAL by petitioner from Johnston, J., July 8, 1963 Seasion of 
FORSYTH. 

Petitioner, hlaving the power of eminent domain, tolok posis~evsion of 
two tracts of land purcha~sed by defendants in 1952. It instituted this 
acltion in 1962 to a~scwtain the amount it, was required to pay f o ~  the 
pnoperrty taken. Commissionerls were appointed. They fixed defen~damhs' 
damage a t  $37,000. The clerk ordered tha t  sun1 paid. Petitioner an>d 
defendanits excepted and appealed. 

The jury in trhe Superior Court fixed the value of the  property taken 
a t  $47,000. Judgment mals entered on the verdict. Petitioner, having 
noted excephions, appealed. 

TVeston P. Hatfield and C. Edzcin Allman, Jr., for petitioner appel- 
lant. 

Deal, Hutchins and Minor by Fred S. Hutchins for respondent ap- 
pellees. 

PER CURIAM. Petitioner offersd i~n evidence deedis conveying tihe 
propwty to defendants. TT'hen the widmce  was offered, counsel for 
petitioner, in response t o  an inqu~ry  by the court as to the purpoise for 
which the evidence was offered, said "for the purpose of showing from 
the stamps thereon what  the re~spondents paid folr trhe property." The 
court excluded the evidence. True, as argued by petitioner, the amount 
voluntarily paid by a purchaser i~s soine evidence of value a t  tha t  time. 
Palmer v. Highway Comm., 195 K.C. 1, 141 S.E. 338. I t s  probative 
value a t  a later date depends upon similarity of conditions a t  the time 
of puschase and a t  the time of inquiry. Here nearly ten years hjad 
elapsed between the purchase and tlhe time defendarluts were farced to 
sell. No evidence was offered tending to show siniilarity of conditions 
a t  the different times. T o  the cont'rary, petitioner's evidence dlows eome 
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enlargement anid additions t o  the  buildings made by defend~antis sub- 
sequent to their p~rcha~se .  The exclusion of the evidence for the pur- 
polse offered was not erroneous. 

The court charged the jury: ('When private property is taken for 
public use, JUST COMPESSATIOS must be paid . . . . (The com- 
pensaltion musit be full and complete and include everything which 
laffects the vaIue of the property bhat is taken and in relation to the 
property that  is taken the re~spondent is entitled to be put in a s  good 
position pecuniarily, or monetarily speaking, as if the p rope~ty  had 
not been taken . . . .) XOK, ;\Iernbers of the Jury, you are going to 
want to  know what is meant by the term JUST COMPEKSATION, 
just announced to you, and the Court insltrucb you tha t  the FAIR 
AlARIiET T'ALUE of property is the yardstick by which compenaa- 
tion for the taking of the proiperty is t o  be measured. FAIR MARKET 
VALUE is the price i t  will bring when i t  1s offered for sale by one 
who desires but is not obliged to  sell it and is bought by one who de- 
s i r e ~ ~  to purchase i t  but is under no necessity of having it." 

Petitionw assigns as error tha t  portion of the charge included in 
p~aren~tihelsis. When the charge is read as  a vhole i t  is manifes~t tihe jury 
could not have misundenstood tha t  this was but another way of slaying 
to  the jury tha t  the condenmor would have to pay the fair market 
value as fair market value n-as defined by the court. The polrtion of 
the chalrge here a~ssigned as error was likewise chalIenged in TVzlliams 
2). State Highway Contm., 252 N.C. 514, 114 S.E. 2d 340. It was bhese 
approved. Seemingly the language challenged had itts oir~gin in the 
opmion written by hlr .  Justice Butler in Olson v. U .  S., 292 U.S. 246, 
78 L. Ed. 1236. It was recently quoted approvingly by N r .  Justice 
Stewart in C. 5'. v. T'a. Elec t~zc  & P o w e ~  Co., 365 U.S. 624, 5 L. Ed. 2d 
838. This assignment is not sustained. 

TTe have examined the other assignments of error. We find nolthing 
&ich would justify a new trial. 

No error. 
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GEORGE L. BRANXOCK AXD H O Y T  C. HOILMAN v. ZONING BOARD OF 
ADJUSTMENT:  J. A. HANCOCK, CHAIRMAN; C A R L  DULL, JR.,  VICE 
CHAIRMAI~; R O T  S E T Z E R ;  A. T.  HARRIxGTON; C. C. SMITHDEBL,  
J R .  ; DOUGLAS B. ELAM ; AXD WILLIAM F. THOMAS. 

(Filed 30 October 1963.) 

1. Administrative L a w  § 3; Municipal Corporations § 26- 

The fact of changes in memhenship of a municipal board of adjustment 
between the date of the origiual hearing and the date of approval of a n  
application granting a discretionary permit, is immaterial, since changes 
in membership of a n  administrative board do not break the continuity of 
the board. 

2. Municipal Corporations § 23- 

The issuance of a building permit by a municipal board of adjustment 
within it,s discretlion~ary power under the zoning code will noC be disturbed 
on appeal when the board makes ample findings to  smta in  the action. 

APPEAL by petitioners from Fountain,  J., July 22, 1963 Civil T m  
(Second Week) FORSTTH Superior Court. 

On N a y  28, 1962, J .  C. Caudle, owner of a vacan~t lot on hhe ~ o u t h  
side of Cwnmallils Street near the  old Rural Hall  Road in Wimton- 
Salem, applied to  the zoming authorities far a special permit to use the  
lot for nutonmbile parliing purposes. The lot is in an area zoned Re& 
dence A-2 but is adjacent to a Business R district. The Zoning Director 
approved the plan. After notice and hearing, the Zoning Board of Ad- 
justment ordered tha t  a special permit be issued. 

The petitioners, owneils of lobs across the street, applied to the  Su- 
perior Court for and obtained a w i t  o f  certzorari to review the order 
grantmg the pcurmit. After hearing, the Superior Court remanded the 
proceeding to the Zoning Board of Adjustment for further con~sidelra- 
rtion. After a fu~*tlictr hraring and findings, the Board approved the plan 
and i~ssued the perimt. '17pot1 review In the Superior Court, Judge 
Fountain made detailed finding. and acdjudged: ". . . ( T ) h a t  the ac- 
tion of the Zoning Eoard of :Iiljustment of T\7in~ston-8alem approving 
the issuance of a special use lm-init to J .  C. Caudle to use the prop- 
erty referred to in the application as an autoinoblle parking lot under 
section 48-13(a) ( 6 )  of the TT'mston-Sale111 City Code be anld the same 
ils hereby affirmed." 

From this order t,he petitioners appealed. 

TT'cston P. Hat f ie ld ,  C .  Edwir, Al lman,  ,Jr., for petitioner appellants. 
Tl'omble, C a r I ~ l e ,  Sandridge & Rice  by  TV. F.  TYomble for  respon- 

dent  appellees. 
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PER C ~ R I A M .  The petitioners raise a number of objecltions t o  tihe 
grantmg of tlie special u~se permit, among them t h a t  the  membership 
of tlie Zonlng Board of -\djustment changed between the  o~riginial heas- 
ilng and the  final approval of the  app1ic:~tion. However, the clianges in 
membership did n~ot lxeali t ~ h e  continuity of t!lc Board. The  new mem- 
bers had acccsl- to the  nimutee and record~s of the various hearings and 
the required n la jo r~ ty  par t~cipated  and joined In all decisions. The  
Zoning Code provides tlle conditions under which slpecial per~iiitrs may  
is~sue. The finld~ngs are aniple to s u ~ r t a ~ n  the action of the Zonmg Board 
of A4djust~iient in i ssu~ng the  s~pec~nl  use permit under its dixretionasy 
powers. The order of Judge Fountnin is 

Affirmed. 

MARY SALRTTER WEAVER, A \ ~ ~ ~ ~ ~ l ~ L 1 l . A T R I S  O F  T H E  ESTATE O F  J-&CE(IE 
WEAVER v. R. J. BEKKETT A K D  WT'ELI)OS 0. PARRISH. 

(Piled 30 October 1963.) 

1. Appeal and Error # 00- 

Ikcision on appeal that  the evidence was sufficient to be submitted to  
:he jury on the issue of contributory negligei~ce is the law of the case and 
rwnires  the submiqsion of the issue upon evidence at the retrial which is 
a t  lrast as farorable to defentlmt ns thnt  upoil the original trial. 

2. Xegligence S 25- 

I n  c1c.termining the sufficiency of evidence of contributory negligence to 
require the subnli~sion of thnt issue to tlle jurr ,  the evidence must be 
considered ill the light most favorable to defendant. 

A P P E ~ L  by p h n t i f f  fionl J o h n s t o n ,  J. ,  l l n y  13, 1963 Selsslon of 
FORSYTH. 

At  sp rmg T c n n  1963, t h ~ r  Court, on piainlt~ff's appeal, reversed the 
jutig~ncnt of in ro lmta ry  non\ult entered n t  thc conclusion of plaint~ff 's  
ev~dence uy)on trial a t  ,January 22, 1962 Term of Forsyth Superior 
Court. See Tl'enzvi 21. E e n ~ i e t t ,  2.79 S . C .  16, 129 E. 2d 610, for a diu- 
cus~s~o~n of 6lle ple:ldings and factual background. 

Upon r e t r ~ a l  In tlie hupcrlor court, i-un- of negligence, contr~butory  
negllgericc and d a ~ n , ~ g c *  n cre s i ~ ? ~ m l t t e d  The jury a n w e r e d  the  negli- 
gence Issue, "Yes," : ~ n d  a n v e r c t i  the contr~butory  neghgence issue, 
"Ye-." I n  accordniice w t h  t l ~ s  rcrdict ,  the r o w t  entered judgment 
providing tli:tt plaintiff rccover nothing of  defc~ ;dan t~ ,  d ~ ~ ~ n i ~ s m g  the  
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action and taxing plaintiff with the costs. Plaintiff aclcepted, appealed 
and alssign,s errors. 

Deal, Hutchins & JPinor and TY. Scott Buck for plaintiff appellant. 
H~udson, Ferrell, P e t ~ e e ,  Stockton, Stockton & Robinson for  defend- 

an t  appellees. 

PER CURIAM. Pllaintiff assign~s as error the submission of the cton- 
bributwy negligence issue and stresses her conkention tbart the evidence 
was insufficiemt to  support a jury finding tha t  h w  intestate wals oontrilb- 
utoirily negligent. 

On folriner appeal, it was contended by defendants tha t  the judg- 
ment of involurutary nonsuit should be affirmed on the gmund, inter 
alia, tha t  plaintiff's evidenlce disclosed her intestate wals contributorily 
negligent as a matter of law. This Clourt said: "Careful ccmsiderajtim 
impells the conlclusion tha t  the evidence, when considered in t~he light 
most favorable to plainltiff, is sufficient to require submission far jury 
determination of issues as to the alleged negligence of P m i ~ s h  and as 
to the alleged c~ontiributory negligence of Weaver." I t  is well serttled 
rtlmt ((a delcilsim of this Court on former appeal constitutes the law of 
the  case in respect tro the questions therein prasennited and decided, 
ibotih in subsequent proceedings in the trial court and on subsequent 
appeal upon isub~stankially the  same evidence." Glenn v. Raleigh, 248 
N.C. 378, 103 S.E. 2d 482; illaddox v .  Brown, 233 N.C. 519, 64 S.E. 2d 
8G4. 

The evide~nlce on rebial tending to show tihe alleged contributory 
negligence of plaintiff's intestate mas a t  lea& as favorable to defend- 
ants as the evidence considered by this Court on former appeal. I n  
some respects, the evidence cn retrial was more favorable to defemd- 
nntls. ?\loreover, apart  from the foregoing rule as to "the l a v  of the 
case," n-e adhere to the view that  the evidence mars sufficielnlt to require 
subini~s~slon of the contributory negligence ilssue. I n  determining this 
que~stion, the evidence must be considered in the light most favorable 
to  defendants. Strong, S. C. Index. Segigence 25, and claisels cited. 

The other aslsignments of error brought forward by plaintiff chal- 
lenge certain of the court's rul~ngs on evidence and in~struct~onls to the 
jury. Each has been carefully considered. However, these as~signments 
of emor do not disclose prejudicial error and discusrsion thereof is  
deemed unnecessary. 

No error. 
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MARTHA BRADY BRUTON v. ROBERT R. BLAND, JR., T/A AND DOING 
BUSINESR AS B L W D  MUSIC STORE. 

(Filed 30 October 1963.) 

1. Election of Remedies 55 1, 4- 
Within a reasonable time after the discovery of fraud inducing the pur- 

chase of a chattel the purchaser must either rescind the sale and aeeover 
the colnsideration paid or affirm the sale and recover tho dBerence be- 
tween the value of the chattel if i t  were as  represented and its actual 
value a t  the time of the sale, and when the purchaser continues to ulse the 
chattel for two years afber discovery of the misrepresentation the remedy 
of rescission is no longer available. 

2. Sales 8 1 5 -  

Where plaintiff's evidence is sufficient to take her case to the jury on 
the issue of actionable fraud inducing her purchase of a chattel, nonsuit 
is improperly entered even though plaintiff prays for the aelief of re- 
scission and plaintiff'@ evidence shows a delay barring that relief, since 
the prayer for relief is not oontrolling and plaintiff's allegation and evi- 
dence are  sufficient to make out a case on the issue of actionable fraud and 
damages. 

APPEAL by plaintiff from McLaughLin, J., January 21, 1963 Sewion 
of FORSYTII. 

Aotion t o  rescind a isale of personal property. Plaintiff, a pianto teach- 
er, alleged and offered evidence tending to show .that on hlasch 4, 1950 
she purcha,sed a Steinway Grand pianlo from defendant; tha t  relying 
upon the representation of his slalelsman tha t  the piano was a new one, 
she paid defendant $3,365.00, the price of a new piano; tha t  in the fall 
of 1958 the veneer on the piano began to deteriorate and on illarch 23, 
1959 she discovered that  i t  was over eighteen years old a t  the time srhe 
purchased i t  and n-orth only $1,500.00. Defendant, who was not an 
authorized Stainway dealer, colnceded tha t  the piano was a used one 
but he denied tha t  i t  was ever represented to be new. When called as 
an adver~se witness by the plaintiff a t  the trial, defendant's testinlony 
tended t o  show tha t  the plaintiff had damaged the piano by t!ie con- 
tinuous application of lemon oil furniture polls11 and by moving i t  from 
Siler City to  an  upstairs garage apartment in Tabor City. Plaintiff 
testified that after March 23, 1939 she n-ent to defendant and said: "I 
came to you as a custonier that has paid a good fair price, and I feel 
like that  you should do something in return." He referred her to his 
attorney. 

On illarch 30, 1961 plaintiff imtituted this action to rescind the 
sale contract on tihe grounds of fraud in its procurement and to re- 
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cover the purchase price of the piano. At  the cl'olse of plainhiff'ls evi- 
dence tihe judge nonsuited the case and plaintiff appealed. 

George W .  Gordon for plaintiff uppellant. 
Deal ,  Hutclzins ck Minor  b y  Fred S. Hutchins and Edwin  T .  Pullen 

for de fendant  appellee. 

PER CURIAM. K h e n  a pmlon discovers that he has been fnaudulent- 
ly induced t,o purchase property he must chooee betveen two inlcon- 
ailstent remedies. H e  may repudiate the clmtract of sale, tender a re- 
turn of the  property, and recover the  value of the conisideration with 
wliicli he parted; or, he may affinn the contract, retain tihe propedy, 
and recover the difference between ibs real and its represented value. 
H e  nlny not do both. Once made, the elcotion iw finlal. The election 
lnust be inade .'promptly and withm a reaso~nalble time after the dis- 
covery of the fraud, or after he should have discovered i t  by due dili- 
gence. . . ." i l l ay  v .  Loomis,  1-10 N.C. 330, 52 S.E. 728; Hutchins v. 
Davis ,  230 K.C. 67, 52 S.E. 2d 210; Parker v .  W h i t e ,  235 N.C. 680, 71 
S.E. 2d 122. 

I n  tihis ca~se, plaintiff regularly u~sed tlie piano fo~r over ninle years be- 
fore she dmovered i t  was not a new iast,rurnent. Thereafter she con- 
itinued to use i t  in teaching for two more years before inshitubing this 
action t o  recover the full purchase price. By  such continued use she 
thereiby elected to affirm the con~tract. She may not mow raacind. Heme,  
she is not entitled to the relief pmyed for in the complaint. 

H m e v e r ,  i t  is well settled tha t  where the f a d s  alleged and proven 
dlo nolt entitle the party to the only relief prayed but do give him a 
right to other relief, he may recover the judgment to  which he is en- 
titled. TBoodley v .  Combs ,  210 N.C. 482,187 S.E. 762; Board o f  Educu- 
tion v. Board of Education,  239 N.C. 280, 130 S.E. 2d 408. I n  Knigh t  
v. Hozcghtalling, F5 X.C. 17, defendants 3ought to  rescind their con- 
track for the purcha~se of llan~d in plaintiffs' ac~t~ion to fo~reclo~se a pur- 
c~hase money mor tg~ge .  The answer contained but a s~ingle prayer for 
relief-rescission for fr.nudu1en.t mi~srepresen~tations. A jury verdict 
established t,he fraud. The Court held t'hnt defendants' failure to acit 
promptly after they discovered the fraud barred their right to rescind 
Ohe contract, but tlie case TI-as reruandetl in order tha t  defelntdanhs' 
damages relsulting from tlie fraud might be determined. The Court 
said : 

"But we undlersta~nd thah, undw the Colde system, the demand 
for relief is made wholly immaterial, and thah it is the case made 
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by the pleadings and the facts proved, and nlot the prayer of the 
party, which datamines the msawre  of relief t o  be adminilstered, 
the only restriction being that  the  relief given must not be incon- 
si~stm~t with the pleadings and proofs." 

illthough she may not now rescind her contra~ct of purchase, plairn- 
tiff's complaint and evidence were sufficient to take her case to the 
jury on tlhe issue~s of actiionable fraud and damages. The judgment of 
mlvsuit is 

Reversed. 

NEWTON ALLEN, MRS. BESSIE ALLEN JACKSON AND MRS. HILD-4 
ALLEX WHITE v. JOYCE NEWTON ALLEN, A MINOR. 

(Filed 30 October 1963.) 

Deeds 5 13- 
A deed to the grantee for life and a t  her death to her children does not 

include a child adopted by the grantee after execution of the deed as  one 
of the members of the class to take by remainder. G.S. 48-23(a) has no 
iapplication since the deed was executed prior to its enactment. 

APPEAL by defendant from Hobgood, J., a t  Chambers April 6, 1963, 
in Louiaburg, Korth Carolina. From PERSOS. 

Action pursuant to the Declarajtory Judgment Act folr construction 
of a deed. 

Burns, Long ck Burns for plaintiffs. 
R. B. Dawes, Jr., and Charles B. Wood for defendants. 

PER CURIBM. On 1; December 1922 A. E. Newton executed and 
delivered to his daughter, Maggie N m t o n  Allen, a deed conveying a 
tract of land "to Maggie Newton hllen, d u r ~ n g  her life, and a t  her 
daaith to her children." A t  the time of the  execution and dellvery of 
tihe deed Maggie Xe~vton Allen was insrned and had t h e e  young 
c~hildren, the  plaintiffs in t,his action. The grantor, A. E. Newton, died 
in 1913. On December 20, 1959, Naggie Newton Allen arid her husband 
legally adopted Joyce Sewton *411en, the defendanlt in this action. 
Joyce Kewton (-Alien) is tlhe natural niece of AIaggie S e ~ ~ t o ~ n  Allen 
and the nakural granddaughter of A. E. Ne~vton-at the time of her 
adoption her natural father was dead and her natural mother incom- 
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petent. Maggie Newton Allen died inrtesrtiate an 11 March 1962 leaving 
surviving her the plaintiffs, ~ 1 1 0  are her natural children, and the de- 
fendlant, her adopted child. 

The complainit presents only olne clue3tion for deciision: "Does tihe 
defenidanlt, who is a child adopted after the  execution and delivery of 
tihe . . . deed, fall w t h i n  the term 'children' als used in slaid deed?" 

The facts, a s  set out above, were supulated by the parties. The 
court adjudged that  the plaantiffs "are the owners 111 fee simple of the 
p r o p e ~ t y  described in . . . bhe complamt . . ., and tha t  the defend- 
ant ,  Joyce Xowton Allen, has no right, title or inlte~ast therein by vir- 
tue  o~f the . . . deed." 

The judgmenlt of the court below i~s affirmed under authorilty of 
Thomas v. Thonzas, 258 S.C. 390, 129 S.E. 2d 239. See allso Smyth v. 
iVicKzssick, 222 N.C. 644, 24 S.E. 2d 621. The second sentence of G.S. 
48-23(a) wals not e n a ~ t e d  until 1955, and has nio application to this 
deed executed In 1922. 

Affirmed. 

BILLY FRAXI<LIN RUSSELL V. HAZEL WHITE. 

(Filed 30 October 1063.) 

APPEAL by plaintiff from GambiLI, J., April Civil Sasision 1963 of 
DAVIDSON. 

Thiis i~s a civil action ixs~tituted by the plaintiff to recover damages 
for propc~lty losis and personla1 injuries alleged to have been caused by 
the negligent acts of the defendant's son while operalting a family pur- 
pose automolbile. 

The collision occurred on 6 February 1962 about 8150 a.m. a t  the 
intensel~t~iom of Cox Avenue and Burton Streets in the City of Thom- 
asville, North Ca~rolma. The plainhiff was traveling eaist on Burton 
Street and tihe defendant's son was driving her oar north on Cox Ave- 
nue. Defendant's son entered tihe intersection on pllainrtiff's night. 

The defendlant a n ( s ~ e r e d  and denied negligence, pleaded contribu- 
bcnry neigligence, and set up a coun~tesclaim against the plaintiff for 
certain medical expenses incurred by passengers in the defendad's 
automobile and for property damages to her automobile. 

A t  the close of plamtiff's evidence the court allowed defendant's mo- 
tiloa fo~r judgment as of nonsuit and proceeded to hear the defendant's 
widence o n  the counterclairn. 
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The jury returned n verdict in favor of the defendanlt, and from the 
judgment entered on the verdict the plaintiff appeals, assignmg error. 

TT'ilson 82 Saintsing for p1ainti.g appellnnt. 
Deal, Hutchins R: illinor for defendant appellee. 

PER CTRIIV. The sole alssignment of error is to the ruling of the 
court b c l o ~ ~  in sustiaining the defendant'. n~ot~ion for judgment aq of 
non~suit at  the close of plaintiff's evidence. 

A careful review of tlie ev~dence leads us to the conclusion tha t  the 
ruling of the court below was proper anld -11ould be sustained. 

A4firn~ed 

H. AUBREY FORD, JR.  T. BARBARA DdLE FORD. 

(Filed 30 October 1963.) 

APPEAL by defenldant from Clark (Edward R.), Special Judge. Xu- 
gu~sit Tern1 1962 of LEE. 

This appeal was argued a t  the Fall Term 1962 as  Case KO. 5%. The 
decis~on of tlliis Court has heen delayed pendinlg an appeal to the Su- 
preme Court of tlie United States on a decision rendered by the Su- 
preme C o w t  of South Carolina, involving the cu~stody of tlie three 
minor children born of the rnarliage between the plaintiff and tlhe de- 
fendant. See Ford v. Ford, 239 S.C. 303, 123 S.E. 2d 33, 371 US.  187, 
9 L. Ed. 2d 240. 

Prior to  25 -4ugust 1939, the parties n-ere residents of t<hihis State, 
domiciled in Sanford, Sort11 Chrollna. Due to an adulterous affair on 
the part of the defe~ndant wife, the parties separated and the wife 
went to the home of her mother in Richmond, V~rginia. On 27 -4ugust 
1959, the wife took t.he minor children of tile marriage f ~ o m  North 
Carolma to the home of her mother in Richmond, Virginia, witihout the 
permission of the husband. 

The hwband, on 28 August 1039, filed in the Law and Equity Court 
of Richmond, T-irginia, a petition for habeas corpus, alleging tha t  the 
wife had the ch i ld r~n  and tha t  she "has recently been guilty of acbs 
which were not only of the nature that  ~ o u l d  justify the petitioner 
seelung a divorce from her but x~hich render her unfit to have cus6ody 
of mid children," etc. 
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Thereafter, negotiatiom took place between bhe parties, bolt11 being 
represenrted by counsel, and they agreed tha t  tlhe hus~band was, w ~ t h  
minor exceptiolms, to  have custody of the children during the mchool 
year and 6hat the wife was to have cus1,ody d u r ~ n g  summer vacations 
and loin some holidays. When notified of this agreemen~t, the Richmond 
clourt entered an order dismissing the case upon representation tha t  the 
p~a,rties had agreed concerning culstody of the infant children. This 
agreememt will be referred to hweinaftar als the Virginia agreemenrt. 

On 10 August 1960, while the nunor children were in the  culstody 
of the wife, punsuant to  the Virginia agreement, the wife moved to 
Gseenville, Soutrh Cmoliaa, and in~stirtuied an action fo~r tihe custody 
of the ch~ldsen. The wife was awarded custody and the husband was 
given viisitation rights t o  be agreed upon by the parties. On appeal to 
tihe Supreme Court of South Carolina by the hu~sband, the Count held 
tihat the Slouth Carolina aourtrs ware bound by the Virginia proceeding 
a d  must, give full faith and credit to  it. The wife appealed to the 
Supreme Court of the United St,ates, and t'hat Court held tha t  the 
Virginla proceedmg wais no~t res judicatn and was neither binding on 
the counts of Virginia nor the courts of South Carolina. 

I n  Ford v. Ford, S.C. , 130 S.E. 2d 916, the Supreme Court 
of Soutlh Ca~ol ina,  in an exhaustive opinion, sets out a complete hilshory 
of the litiigaition a i d  directs t'he lower court to enher judgment in  tic- 
cord~ance with the Virginia agreement. 

The judgment in t(he court below, based on the issues answwed by 
the jury, granted the plaintiff in thls aotion an  absolute divorrce and 
awarded custody of the mlnar children of the marriage in conformity 
nrith the Virginia agreement. 

The parties to this litigation agreed a t  the heairlng in the trial below, 
m d  ia thi~s Count when the case was argued here, that  these ha,s been 
no change in conditions since the parties entered into the Vlrginia 
agreement wit11 respect to custody. 

Clawson L. Willia~izs, Jr.; Leatherwood, Tt'alker, Todd & Mann; 
Hoyle & Hoyle for plaintiff appellee. 

JfcDerinott, Camel-on R. Harrington; Allen Langston for defendant 
appellant. 

PER CURIARI. Since there is no appeal from the judginenit entered 
below except as to cust~ody, and i t  appearing tha t  the order to be en- 
tered by the lon-er court in South Carolina punsuan~t to the inanidate 
o~f the  Supreme Court of South Carolina, as ~vell  as the judgment en- 
tered in the Superlor Court of Lee Coui~ty, S o r t h  Carolina, confosni 
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,to the cust~ody agreement entered into by the parties in Virginia, the 
judgment below is 

Affirmed. 

EMILY COLl3JIAS TAYLOR AND MARY MOODY COLEJIL4N, SISTERS ; NET- 
TIE COLEMAS, WIDOTT OF ANDREW COLEUAN. DECEASED, EXPLOYEE, 
v. TWIN CITY CLUB, EXPLOTER; INDEJISITY INSURANCE COX- 
PLYY O F  NORTH AMERICA, CARRIEK. 

(Filed G November 1963.) 

Appeal a n d  E r r o r  8 38- 
An assignment of error not brought f o r ~ a r d  and discussed in the brief 

will be deemed abandoned. Rule of Practice in the Supreme Court No. 28. 

Master and Servant 5 53- 
A claimant under the Workmen's Compensation Act has the burden of 

showing injury from an accident which arose out of and in the course of 
the employment. G.S. 97-2 ( 6 ) .  

Same-- 
A fall  is in itself a n  unusual and unforeseen occurrence which is a n  

accident within the purview of the Compensation Act, and it  is not es- 
sential that there be evidence of any unusual or untoward occurrence 
causing a fall. 

Same- 
An accident occurs in the course of the employment if i t  occum during 

the time and a t  the place the employee is required to  be at  work and if he 
is engaged in the performance of his duties or in  activities incidental 
thereto. 

Sanie- 
"Arising out of" as  used in the Compensation Act relates to the origin 

or cause of the accident, and the accident arises out of the employment 
if there is some causal relation between the accident and the performance 
of some service of the employment, so that i t  may be seen that  the accident 
had its origin in the employment. 

Master and  Servant 5 64- 

Where there is evidence that  the injured employee died from angina 
and also evidence that he died from loss of blood resulting from a n  ac- 
cidental injury to his head, the finding of the Industrial Commission that  
the death resulted from the accident, being supported by eridence, is 
binding on the court. 

Master and  Servant § 93- 
A finding of the Industrial Commission is canclusive on the courts if 

there is evidence to support it, notwithstanding there may also be e~idence 
which would support a contrary finding. 
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8. Master and Servant 9 5 3 -  
Where there is evidence that the employee died as  a result of lorn of 

blood from a head injury received in a fall  occurring while he was a t  
the place he was required t o  be in  his employment and while engaged in 
the performance of his duties or in activities incidental thereto, without 
any evidence a s  to the immediate cause of the fall, such evidence permits 
the inference that the fall had its origin in the employment and is suffi- 
cient to  support a finding of the Industrial Commission that the fall  arose 
out of the employment. 

APPEAL by defmdants fllom Copeland,  S.J., June 17, 1963, S m i ~ o n  of 
FORSYTH. 

This i~s a proceeding under the Workmen's Cornpelllslati~~n Act. 
A claim for compensahion was filed by %he sisters of Andrew Cole- 

man who died 21 December 1959. On ,said date and for &evepal months 
prior thereto deceased was employed as a waiter by Twin City Club, 
Inc. The  business area of the Club consisted of a dining room. kitchen 
amd reading room. 

After hearing, Deputy Coinmiss~ioner Shuford found the following 
pertinent facts: 

"1. On 21 December 1939 the deceased employee fell a t  a 
doorway in defendant employer's e~stablishment. Such doolrway led 
into the  kitchen a t  tihe establishment, and was in the immediate 
area tha t  deceased performed hi~s work for defendant employer. 
When he so fell in the doorway deceased struck his head upon a 
sharp edge of a do'or, which caused a deep, long laceration extend- 
ing from above one of deceased's eyes to the top of his head. A por- 
tion of the skin on decemed's head waa also peeled back from the 
scalp. Such laceration was approsimntely seven inohes long and 
wemt to  the  bone. The peeled baclk portion of skin was approxi- 
mately the size of a hand. 

"2. Decca~sed sustained, as described above, an injury by acci- 
dent arising out of and in the courlse of hi~s employment with de- 
fendant en~ployer. 

"3. Deceased TYas rendered unconscious by the accident and he 
lay face down on tthe floor a t  defendant employer's establishment, 
while an mnlbulance was called. Deceased bled profusely and by 
the ltime assistance arrived to carry deceased to a holspital, a pool 
of blood approximately forty inches in diameter had formed 
around deceased's head. 

"4. Upon being carried to the Kate Bitting Reynolds ?\Ieinorial 
Hospital, deceased was seen in the ei-ncrgen~cy room by Dr. Char1e;s 
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L. Curry. Such docjtor pronounced deceased dead. The doctor ex- 
amined decaa~sed and was of trhe opinion t h a t  the came of death 
wals decealsed's bleeding to death, secondary to the  lscalp lacem- 
tion. Deceased's body was thereafter seen by Dr. D .  C.  Speas, 
Coroner of Forayth County. Dr .  Spea,s first expressed the opinion 
that  decea~sed had died by accide~ntal injury and told Charles 13. 
Pace, Deteotive Sergeant of the Winston-Sialein Police Depadment 
to investigate tlhe matter. Dr.  Speais thereafter expressed the opin- 
ion tha t  hhe cause of deaitih wals 'angina.' 

11' o. Deceased died a,s a direct rwul t  of the injury by accident 
giving riise hereto." 

There was an award of cornpenslation. Upon review, the Full Clonl- 
rnilssiio~n adopted as  its own the Deputy Comrni~ssi~oneri findings of 
fact, o~pinrioin and award. The superior court affirmed. Defendants ap- 
pea 1. 

W. Scott Buck for plaintiffs. 
Hudson, Ferrell, Petree, Stockton, Stockton dl. Robinson for de- 

fendants. 

MOORE, J. Defendants make two aa~ipmeni ts  of error. The first 
is not b ~ o u g h t  forward and discussed in the brief, and i t  is therefore 
deemed abandoned. Rule 28, Rulas of Pracrtice 1n the Supreme Court, 
254 N.C. 810; Power Co. v. Currie, Comnzissioner of Revenue, 254 N.C. 
17, 118 S.E. 2d 155. The second aeisignment of error presenits only the  
quest,ion n-hether t~he fa& found by the Commissioner are sufficient 
to  suppoirt the award of compensation. Glace v. Throwzng Co., 239 K.C. 
668, 80 S.E. 2d 759; TVorsley v. Rendering Co., 239 S.C.  547, 80 S.E. 
2d 467. 

To  be coixpensable under the Korkmen's Compensation Act an in- 
jury rnuist result froin an accide~nt arising out of and in the courlse of 
the employment. G.S. 97-2 (6 ) .  Claimant has the burden of showing 
sueill injury. Henry v. Leather Co., 231 N.C. 477, 479, 57 S.E. 2d 760. 

The deceased employee n-as injured by accident. To prove an acci- 
dent i11 i n d u s t d  injury cases i t  is not ment ia l  that  there be evidence 
of any unusual or unton-ard condition or occurrence causing ,z fall 
which produces injury. The fall ~tself is the unusual, unfore: -een occur- 
rence which is the  a~ccident. Robbms v. Hosiery Mdls, 220 S.C. 246, 17  
S.E. 2d 20. A fall is usually regarded as an accident. Cole v. GIud,fo~'d 
County, 239 N.C. 724, 727, 131 S E .  2d 308. 

The accident occurred in thc course of the employment. "In the 
course of" employineat refers to the t'ime, place and circunlstances 
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under which the injuriou~s accident occurred. Decea~sed was on the 
premises of hi~s employer where the duties of his employment required 
him t o  be; the accident occurred during his  ork king hours; lie was en- 
gaged in tlie parfomlance of his duties or in activities incidental there- 
to. DeVine v. Steel Co., 227 N.C. 684, 44 S.E. 2d 77; Brown v. Alum- 
inum Co., 224 N.C. 766, 32 S.E. 2d 320; Conrad v. Foundry Co., 198 
N.C. 723, 153 S.E. 266. 

Defendants contend that  there i~s no sliowing tha t  the accident arose 
out of the employment. "Arisin~g out of" employment relatc~s to the 
olrigin or cause of t'he accident. Lockey ti. Cohen, Goldman & Co., 213 
K.C. 336, 196 S.E. 342. Defendants ins& tha t  the cause of the fall 
was idiopathic, that  tihe deat'h of deceased was caused by "angina" and 
was not connected wiith the employment. There was competent evi- 
denice tihalt the  cause of death was "nngina"; there was als~o colmpe- 
tent evldence that d~atili n x s  caused by accident4al injury, tha t  i t  re- 
lsulted f17om hemorrhage "secondary to the scalp laceration." The In- 
dustrial Coinniission accepted tlie latter theory and found as  a fact 
that  "deceased died as a d ~ r e c t  reiult of the injury by acciden~t givmg 
rise hereto." IVliere the evidence before the Comm:ssion w suclh as  to 
p m i t  either one of two contrary finidings, the determmafion of the 
Commission is conclusive on appeal to superioir court and in this Court. 
DeVine v. Steel Co., svpra; Rezcis v. Insurance Co., 226 S .C .  323, 38 
9.E. 2d 97. The findings of the Commission as to tlhe cause of de~ath 
talces the instan$ case out of that category of cases in ~ ~ h i c h  the cause 
of injury is idiopathic, or palrtrially so. Far calsas fallmg mithm such 
cjategory see: Allred v. dllrcd-Gardner, Inc., 253 N.C. 354, 117 S.E. 2d 
476; T'ause v. Equipment Co., 233 N.C. 88, 63 S.E. 2d 173; Rewzs v. 
Insurance Co., supra. I n  the inlstanit case the immediate cause of the 
accident is unknovn or undlsclo~sed. 

An injury i~s said to arise out of the employment when it occurs in 
the coume of tlie en~ployment anid is a natural and probable conse- 
quence or incidc~nt of it, so that  there is some causal relation between 
tihe accident and the performance of ~sonie service of the employment. 
T'ause v. Equipment Co., supra. An injury ari~ses out of the employment 
n-hen it colne~s from the work tlie employee is to do, or out of the 
seirvice he is t,o perfo~rm, or as a ri~atural r e d t  of one of the risks of the 
employment; the  injiiry must spring froin the  employment or have its 
origin therein. Rolling v. Belk-Whzte CO., 228 S . C .  719, 46 P.E. 2d 838. 
There mu~st be some cau~sal relaition b&ween the employmen~t and the 
injury; but if the injury is one which, after the event, may be seen t~o  
have had its olrigin in tlhe employment, i t  need not be shown tlhat i t  is 
m e  which ought to hare  been fnreseen or expected. Compen~sability is 
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not dependent upon negligence o~r fault of the employer. Conrad v. 
Foundry Co., supra. On the other hand, workmen'~s conipen~sation is 
not equivalent to geneiral health and accident in~surance. Vause u. 
Equzpment Co., szcp~a. 

If a fall and the resultant injury arise solely from an  id~opathic 
cause, or a cause ~ndependent of the  employinent, tlhe injury 11s not 
compenislable. Vause v. Eqz~zpment Co., supra. But  the effects of a fall 
are compen~sable if the fall resulbs from an  idiopathic cause and the 
employment has placed the employee in a poslltmn ~ h i c h  increaises 
the dangerous effects of the fall. Allred v. Allred Gardner, Inc., supra; 
Rewis v. Insurance Co., supra. 

I n  tihe inlstant case the immediate cause of the fall i~s unknown. We 
hiave held that  where an employee, n-liile about hi~s work, ~ s u f f e ~ s  am 
injury in the ordinary course of his einploymen~t, the cause of which is 
nlot explained, but whioh is a natural and probable result of a risk 
thereof, and the Commisision finds from all of the attendant facts and 
ciroumstanices bhat the injury arolse out of the employment, am award 
wlll be sustained. Robbins v. Hoslery Mills, supra. In the Robbms case 
tihe eniployee, whlle reaclhing up to take some olbjects from a rack in 
&he course of her employmen~t, h s t  her balance and fell for some undis- 
closed reason. There was no evidence tending to shov that  the fall was 
oaused by a hazard tlo which the employee was expo~ed apart  from the 
employment. An award of conipensation wa~s upheld. Larson, cominent- 
ing on bhe Robbzns decision, says: ". . . ( T ) h e  Xorth Carolina Su- 
preme Court in effect said tha t  when an accidenit occurred in the 
course of employn~ent, and there is no affirmative evidence bhat it 
woee froin a cause independent of the employment, an award would 
be sustained." Lapson's TF701rkmen'ls Coinpen,saltion Law, Vol. 1, s. 10.31, 
p. 99. There is no material d~fference between the Robbins case and the 
one a t  bar. See also: DeT'zne v. Steel Co., supra; Morgan v. Cloth 
Mzlls, 207 X.C. 317, 177 S.E. 163. ". . . (RI)osit courts c~orifronlted with 
the unexplained-fall problem have seen fit to award cornpansation." 1 
Larson, s. 10.31, p. 97. "There is surprisingly l ~ t t l e  con~tra authority." 
Ibid. p. 100. 

Thls rule in unexplained-fall cases, which its applied in Xorth 
Carolma arid in most jurisdictions. was first declared In an Engl~sh case 
--Upto?z v. Great Centrtrl Xazlwny Company (1924) A.C. 302 (13 L ) .  
I n  that case an employee fell on n rallway plxtform in the courlse of a 
busine~sis errand. The platforn~ was not sl~ppery or defectwe in any 
r a y :  the cause of the fall was completely unknown. Lo~rd Atkinson 
said. "IIaving been done In the cow-e of the en.iployment of deceased, 
and the accident having been caused by the doing of i t  even incau- 
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tiously, irt musit, I think, be ,held tha t  the accident amse out of the 
employment of the decea~sed." The decisioln of the House of Lords was 
unminious. 

It bas been suggested tha t  this result in unexplained-fall caees re- 
lieves claimants of the  burden of proving causation. K e  do no~t agree. 
The fa~cts found by the Commission in the inistank case permit the in- 
fetrence tha t  t~he fall had its origin in the eniploynlent. There ils no 
finding tha t  )any force or coadiltion independent of the employmmt 
caused or conltribut~ed to the accidelnrt. The fa& found indicate that, a t  
6he time of the accident, the employee n-ais within 1111s orbit of duty on 
the business prenli~ses of tthe employer, he was engaged in tihe duties of 
hi~s ernplo~mein~t or some activity incident thereto, he was expo~sed to 
the rislks inlhererut in his work envisonnlmt and related to his employ- 
menit, and the only active force involvcct was the employee's exe1ltion.l; 
in the pwfolrniance of hi~s duties. 

The judgment below is 
Affirmed. 

ELISBBETH ANN JACOB,S FEHL V. AE:TNA CASUALTY rP; SURETY 
COJIPANY. 

(Filed 6 Xovember 196.3.) 

Insurance 5 57- 
Where the evidence discloses that a prospective purchaser was permit- 

ted to drive the dealer's vehicle seven miles to the purchaser's home to 
show it to his wife and was to return the vehicle within two and onehalf 
hours, but that  he actually drove 70 miles to another municipality and 
lincl a n  accident resulting in plaintiff's injury more than 20 hours after 
he  shonld h ~ e  returned the vehicle, held the evidence does not bring the 
claim within the coverage of the dealer's liability policy. 

APPEAL by plainitiff from JIacRae, S.J., Ja~nuary, 1963 Session, WAKE 
Supwiloir Court. 

The plaintiff inlstituted this civil a~ction to  recover the sum of $3,- 
300.00, the amounrt fixed by judgment to be due for tlie bodily injuries 
she susbined in a~n accident as a re~sult of tlie n~egligent opeiration of 
a 1959 Buick autoinobile owned by Smith Buick Company, Inlc., Fu- 
quay Springs, Nolrt111 Carolina, and operated by Cleno Harris, of Apex, 
Nolrth Carolinla. The accident occurrelcl on September 10, 1961. 
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At  the time of the accident rthe Smith Buicli Con~pany, Inc., a deal- 
er In slecond-hand automo~b~les, held a polley of llabillty in~surance 15- 

sued t o  ~t by the defendant In confoirnilty w ~ t h  tihe Motor T7ehicle 
Safety and Responsibility Act of 1933, as amended. The Omnlhus 
Clause of tlhe pol~cy p r o ~ i d ~ d  coverage for the Insured's automobiles 
n hen operated with ltis pelrnimon, express or ~mplled. 

The ev~dence disclosed tha t  about 3 :00 or 3: 30 p .n~. ,  on September 
9, 1961, Cleno Harrls sought to purcliae from the ~nisured a 1959 used 
Bulck. H e  and a salssrnan of tlie Insured trled out the Buick on the 
road, returned to  the ln~sused's place of busmess n-here Harri~s request- 
ed and was glven permisision to drivc the ~ c h l c l e  to his home, approw- 
matcly seven nliles anay ,  a 0  that  hls w f e  m g h t  approve the pur- 
crha~se. The ~nsured lnstlucted H a m s  to rctuln t~he veh~cle befole SIX 

o'clock, a t  which time the puilclla~se was to be completed or pas-ess~on 
was to be surrendered to tlie owner. Instend of gomg home to show the 
velilcle to  111s w ~ f e ,  I3arr1s drove to Rocky Mount, spent tlie night, 
and a t  about 3:00 p.m. on deptenlber 10, Sunday, had hhe acc~dent In 
wli~ch the plalnbiff sustamed mjunea. 

At  the close of the evidence the court entered judgment of involun- 
t~ary nomult, from which rtlie plaintiff appealed. 

Ezlerett, Everett cC. Everett, by IZobinso~~ 0. Everett for plaintzff 
appellant. 

Spears, Speurs R. Barnes by Marshall T. Spears fo r  defendant ap- 
pellee. 

PER CI RIAM. For a full analysis of the cases in which liability is 
upheld or denied on tlie ground the uqe of the mlsured vohicle a t  the 
time of an accident TTals wltih or was n itllout the owner's perm~ssion, 
see Hawley v. Ins. Co., 257 S . C .  331, 126 S E. 2d 161. I n  this case, 
Hariis had pcrmlssion to drive the Buicli seven n1111es to lii~s home but 
lie was instructed to return ~t n itliin tv o and one-half hourq. Alctually 
he drove 70 nulcs to Rocky hlount where he spent the nught. While 
d r iv~ng  the velilcle more than 20 hours aftor he &ouId have surrender- 
ed ~ t ,  he became ~nvolved In the acc~dent  111 which the plaintiff sus- 
tiained her ~njuries. These fncts show n major-not a ni~no~r-de~ iation 
from the permitted use. The rules t o  which thls Court is committed 
(EIawley) requlre us to hold Hnrn3's use a t  t\lle time of the acc~dent 
was n-itllout the pernlission of the owner. Consequently the defendlant's 
policy does not covelr plalntiff'e injmy. The judgment of the Superior 
Court of TT7ake County is 

X&med. 
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CBRS ,INS MARTIN, PLAINTIFF v. TATEN WILLIAM MARTIN, DEFEXDAHT, 
a m  ASNIE LAURIE BRADT, ADDITIOXAL DEFER'DANT. 

(Filed 6 Xovember 1'363.) 

Automobiles 5 49- 

Evidence that the  driver, turning left and stopping in the crossover in 
the nledian separating the lanes in  a four-lane highway, waited for sev- 
eral cars to pass, asked his passenger if there were any more cars coming, 
that  the passenger, without looking, said no and tha t  the driver drove 
into the highway and was struck about 25 feet from the crossover, he ld  
to show contributory negligence as  a m:ltter of law on the part of tlie 
passenger. 

APPEAL by plainttiff froin Wzl l iams ,  J., May 1963 Clivil Session of 
WAKE. 

Civil action to  recover damages for injuries sustained in an auto- 
mobile collision. Plainltiff's evidence tends t o   show the following factis: 

About 10:00 p.m. on Junc 3, 1960 plaintiff land her two children 
n-ere passengers in the front seat of a 1941 C~hevro l~ t  being operated 
by her husband, tihe defendanit Yaten William Martin. The autioinobile 
wa,s proceeding in an caiste~rly direction t'onrard Raleigh on Highway 
No. 70, a four-lane highway wihh a fifteen-foolt median strip separating 
ewkbound and westbound lanes af traffic. About five miles west of 
Raleigh, the dlefendan~t Alartin turned Icft into a crolssover between tihe 
opposing Innos and stopped. There was :L small hill m e  hundred and 
fifty feet to the  east, .then a dip and ano~the~r hill. The glo~w olf head- 
lights app~olaching from the cast could be soen from four hunldred to 
six hundred f w t  from tlhe crolssover, but, an autonlobile ilt~self would 
be nlioment~srily out of sight in the dip bcyonld the  first hill. The poist- 
ed speed limit fo~r the  area was eixty niiles per hour. After waiting in 
the cmssover folr several car to pass by, the defendanit Martin pulled 
out inlto tlie ~ c s t b o u n d  h u e s  in order t o  go back toward Durham. As 
the fro~nt of his car entered the outside lane, the left rear v a s  struck 
by a 1959 Ford which was being operated by the addihtional defen~dant 
Annie Laurie Brndy. At the bime defendant Nart in  pulled out into bhe 
highway, tale additional defendanit Brady was crossing the crest olf the 
hill one hundred anid fifty feelt away a t  a speed of fifty-five to ~ i x t y  
miles per hour. She did not attempt to a9ply her brakes but merved 
to the left. The impact occulmd about tn-mty-five feet from the crass- 
over on the dividing line betmeen the t'wo wes~t'bound lanes. Plaintiff 
susrt~aincd pcrsond injuriw in the collision. 

Plain~tiff did not see the  Brady car bcfcrre the colli~sion. She testified 
tdlat s~he was in a good position to hare  secn i t  but t h ~ t  noither n he nor 
ller husband looked to  the east towards Raleigh to see if any traffic 
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was approacliing; tha t  her husband asked her befolre proceeding if 
tihere mere any moire cars coming and she said "So." 

Plaintiff orrginally inistituted thi~s actlon agamst Annie Laurie Brady 
only. Later she made her husband a party defendant to the action 
alleging, inter nlia, in an amended complaint, that his negligence in 
failing to keep a proper lookout was a concurring proximate cause of 
{her injuries. The defendant lllar~tin dmied the allegations of negligence 
and plead the contributory negligence of the plaintiff in fsiling to 
warn him of bhe approach of the Brady automo~bile. Thereafter the 
plaintiff, in consideration of a cash payn~ent ,  gave Xiss  Brady a 
covenant not to sue and took a voluntary nonisuit as to her. Defendant 
Illartin thereupon had her made an add~tlonal party defendant for con- 
tribution. ,4t the clo~se of all the evidence, the defendant's mot1011 for 
judgment as of non~suit aals allowed and the plaintiff appealed. 

Everett, Everett & Everett for plaintiff appellant. 
Smith, Leach, Anderson & Dorsett for defendant appellee. 

PER Crma~r .  Ordinarily a guest in an auton~obile i~s justified in 
assuming that  bhe drivcr will maintain a proper lookout for approacli- 
ing traffic and is required to warn him of danger only if a realson~ably 
prudent person ~ o u l d ,  under the  same circumsltances, realize the 
d ~ a n g e ~  and give warning of it. Watters z'. Parrish, 252 N.C. 787,  115 
S.E. 2d 1. Hovever, the rule is differenrt uhen, as here, the driver delc- 
p t e s  to t,he gue~st the duty to  look and the latter assumes to do so. I n  
t~his event, a proper regard folr his own safety requires the guest to 
watch for approaching traffic. Should he, without looking, erroneously 
inforln the driver that  i t  is safe to proceed, he is guilty of negligence 
n+ich will bar his recovery if a collision results. Such are the fact,s of 
this case. 

The judgment of nonsuit is 
Affirmed. 
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ffiAR.1I-I FURR WESTOX, F.  L. FURR, F. S. FURR, L. W. FURR, JESSIE 
F. HARTSELL, C. B. FURR, R. H. FURR, SELMA FURR SAMS, JULIA 
PURR FREEJIAN, HELEN H. SUTTON, J. ROBERT HOWIE, HENRY 
H. HOTVIE, BRICE G. HOWIE, LOITELLA H. BIVENS, ELIZABETH 
HOTVIE, ROBERT HUSTLEY A X D  FRIEDA HUNTLEY v. CLAREKOE 
HASTY ASD WIFE, CALLIE LUCILLE HASTY; BROKS HASTY AND 
nrIm, NARGIE 13ARIE HASTY; C. W. DRAKE AND WIFE, IRIS  ELIZA- 
BETH DRAKE. 

(Filed 6 November 1963.) 

Appeal and Error § 3; Judgment,s Fj 5- 
Where, after agreenient that the court might enter judgment out of 

term and out of the district, plaintiff's counsel, who mas to prepare the 
judgment, becomes ill and 110 judgment is tendered until some year and 
four months after the term, the judge ]nay properly refuse to sign the 
judgment and properly directs that  the action be heard de novo, and a n  
apljeal f r o u  his refusal to sign the jutlgillent will be dismissed, there be- 
ing no judgment from which a n  appeal might be taken. Fuather, the 
Supreme Court, in the exercise of its gthncxral supervisory jurisdiction, will 
order that the cause be heard de noco in the county in R-liich i t  was in- 
stituted. 

PURPORTED a<ppelel by plaintiffs in an action pending in UXION SU- 
pwios Court. 

Carswell & Justice and Kermit  Caldwell for plaintiff appellants. 
Richardson & Dawkins and Coble Funderburk for defendant ap- 

pellees. 

PER CCRIAM. I n  this ac~tio~n, which was instituted October 22, 1957, 
plaintiffs and defendanitis, in their respective pleadings, als~sert owner- 
ship of certain lands in Goose C ~ e e k  To~vnsihip, Union County. 

X stipulation dated Xovember 9, 1961, sets forth that "(u)pon t~he 
lleanng of the above co~ntroversy without artion before t~lie Honorable 
Allen H. Gmyn, Judge Presiding a t  the October 1961 Cyiminal and 
Civil Term of the Superior Court of Union County," plaintiffs and de- 
fendants, through their attorney~s of rec~ord, "111 open court hereby 
stipulate and agree that  the Judgment 111 the above controversy w ~ t h -  
out action may be s~gned by tlhe pre~sitl~ng judge out of term and out 
of dishrict." 

The attorney for plaintiffs who v a s  to prepare and submit a pro- 
po~sed judgmeinct t~o  Judge Gwyn became sick. K O  judgment was prepar- 
ed and pmsented during the period (Fall Terrn 1961) Judge Gwyn 
mas the superior court judge holding in regular rotation the c0ul.t~ of 
the Twentieth Judicial District. On February 23, 1963, pla~ntiffs' a t -  
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tomeys tendered to  Judge Gwyn a t  Chambers in Reid~sville, North 
Carolina, a prsposed judgment ~hic111 contiains what purports to be an 
'.agreed statement of facts" and an adjudication of the respecrtive 
nghts  of the partie~s. Judge Gu-yn, bemg cncer.t<ain as  to  plrecisely 
wl-hat had been said and done a t  said October Term 1961 of U n ~ o n  du- 
parior Court and beiing of oplnion he had no jurisdiction after De- 
cember 31, 1961, to conduct n hearing or enter judgment, declmed to 
sign the propoised judgment tendered February 23, 1963, and refused 
to  hear and pass upon the matter d e  novo. 

K O  judgment has been entered. Plamtiffs attempt to appeal from 
Judge Gwyn's refusal to act further in tlie i ~ ~ s t t c r .  Under the circum- 
stances. n-itihout reference to ~vhe~ther he had jurisd~ction, Judge Gwyn's 
refusal to act further was periniss~ble and proper. 

The purpoded appeal is d~snmsed;  and, 111 the exercise of i ts  poner 
"to issue any remed~al writs neceqsary to glve ~t a general supervi.;io;l 
and control over the proceedings of the other courts" (Sor th  Carolma 
Constitut~on, Article IV, Section 10(1)  ) ,  this Court orders that  tjhe 
cause be heard de novo In regular c o u r ~ e  111 ttlie Superior Court of 
Union County. It iw noted tha t  Judge G ~ y y n  sugge~sted tha t  plaintiffs 
sihould proceed as this Court now d~rects.  

Appeal dismissed. 

DEWITT WHITE, PLAIKTIFF, V. MRS. LUCY PHELPS AND JOSEPH 
PHELPS, DEFEXDINTS. 

(Filed 6 November 1963.) 

1. Automobiles $3 17, 40- 
Where both parties introduce evidence that the intersection a t  which 

the collision occurred had electric control signals and the municipal ordi- 
nance is pleaded by  the one party and its existence admitted by the other, 
the fact that the ordinance is not introduced in evidence is not fatal and 
G.S. 20-153 is not applicable, and an instruction defining tlie right-of-nay 
in terms of which vehicle was on t h e  right is error. 

2. Trial 3 33- 
An instruction which presents an erroneous viem of the law on a sub- 

stantive phase of the case is prejudicial error. 

APPE.~L by defendants from Willianzs, J., Janualry 1963 Regular 
Civil Session of WAKE. 
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S m i t h ,  Leach ,  Anderson  & D o r s e f t  for p la in t i f f .  
M a n n i n g ,  Fu l ton ,  S k i n n e r  & Efunter  and Y o u n g ,  M o o r e  & H e n d e r -  

son  for de fendan ts .  

PER CCRIAM. An automobile, owned and being operated by plain- 
tiff, and an automibile, owned by male defendant and b a n g  openacted 
by f e m e  defendant, collided a t  the inter>mtion of Hillsboro and Dam- 
son Strccts in the City of Raleigh on 1 December 1960. Plainrtiff was 
proceeding ealstwardly on Hillsbo~~o, and f ewe  defendant was driving 
soutlirvardly on Dawson. Plaintiff suets for property damage; defend- 
ads :  counterclain-~ for personal injury and property damage. Verdict 
and judgment were in favor of plamtlflf. 

At  the inte~wction in qucstion traffic was controlled by automatic 
electric signals wliicli alternately displayed green, yelloxv and red 
lighhs. Each of the parties alleged and testified that  they entered tihe 
intersectioln on a green light. 

The court in instructing the jury, after giving the contention of 
plaintiff that  defendant entered bhe intei-seotiofn on a red lightb, recited 
the provisions of G.S. 20-155 tllmt "When t x o  vehicles approach an in- 
tersection . . . a t  approximntely the  same time, the driver of the 
vehicle on the left shall yield the right-of-way to the vehicle on the 
right,'' and then charged the jury as  follows: 

". . . (1)f you are satisfied from the evidence in tlie case tha t  
oln tllils occasion the vehicle driven by the plaintiff and the vehicle 
driven by tlie defendant 1\Irs. Phrlps approtached tjhe intersection 
a t  approxinlatflely the same time and that  rthe vehicle of the de- 
fcndant nppronchcd i t  on the  left of the vehicle driven by the 
plaintiff it became the duty of tlie driver of the vehicle on the left 
to yield tlie right-of-way to the vehicle ope~rated by t!ie plaintiff 
and if you find by the grenter melight of the evidence tliat she fail- 
ed to do so and further find tha t  because she failed to  do so tha t  
tliat was the proximate cause or one of the proximate causes re- 
sulting in the collision and resulting injury and damage, if you 
find that  by the greater  wigl lit of the evidence, you would answer 
tlii~s firclt ilssue 'yes;' othc'r~ise you n-ould answelr it 'no.' " 

\\-liere by reaeon of autoinatic traffic l~glit~s, stop or caution signs or 
other dev~ces one street a t  an intersection is favored over the otlies, 
and onc st,reot is t(11ercby made permanently or in~terlnittently dominant 
and tile o~t~lier servient, G.S. 20-135 ha's no applicat~on. J o r d a n  v. B l a c k -  
u d d e r .  230 Y.C. 189, 108 S.E. 2d 329; f'r21121n 21. K i n g ,  219 N.C. 228, 
106 S.E. 2d 223. An in~structio~n which presents an erroneous view of 
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the law upon a substantive phase of the ca~se is prejudicial error. Parker 
v. Bruce,  258 N.C. 341, 128 S.E. 2d 561. In  the instant case plxintlff 
was "on tlhe right;" the ~ e r d l c t  n-as in 111s favor. The instruction was 
clearly prejudicial. 

The ord~nance of tthe City of Raleigh providing for the installation 
and mamtenance of traffic light(s ijs pleaded by tihe plalnt~ff, and de- 
fendantrs admit the existence of the ordmance. The ordinance itself 
n-as not introduced in evidence. The failure to offer the ordmance in 
evidence does not nlalie G.S. 20-153 applicable. Tile evidence of tlw 
presence of traffic lights was not without effect. TT'tlson v. K e n n e d y .  
248 N.C. 74,  102 S.E. 2d 459. 

New trial. 

STATE r. ERNEST KIRK, ,JR. 

(Filed G Norember 1963.) 

Crimiiial Law 5 111- 
Where defendant introduces eridence of ill will between himself and his 

brother-in-law, the deputy sheriff who arrested him fo r  drunken driring 
and the principle witness for  the State, i t  is error for the court, after 
charging on defendant's contentionc: that  the prosecution arose out of a 
family dispute, to charge that  the jurors d ~ o u l d  disabuse their minds of 
nny family connection and all that  had been said about the family con- 
nection, since the eridence of bias of the witness was proper for the con- 
sideration of the jury in  a as sing upon his credibility. 

APPEAL by defendant from JIcConnelL, J., 22 July 1963 Session of 
RICH~IOXD.  

Criminal pro~secution upon a n-arrant clisrging defendant n-it11 un- 
lawfully operating an automobile upor? a 11iglin.ay ~ i t h i n  the State 
x-hile under the influence of intoxicating llquor, heard on appeal from 
a conviction and sentence by t<lie Riclimond County special court. 

Plea: S o t  guilty. T-erdict: Guilty as c1iargc.d. 
From a sentence of imprisonment, defendant appeals. 

At torney  General T .  TI' .  Erziton and z-lssistant A t t o r n e y  General 
Richard T .  Sanders for the S tn te .  

Leath,  Rlozmt & Hinson  for rle fenciari t crppellant. 

PER CURIXM. The State's evidence shows the following: Jaines 
Hasding, a deputy sheriff of Richmond County, n-hose slister defendant 
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married, on 1 June 1963 was driving an automobile on Highland Pines 
Road between the ~ t o ~ v n ~ s  of Rockingham and Hamlet. He  lnelt the de- 
fendant, who v a s  d r~v lng  across the centelr li~ne and on the ~houlder  
and balck on the pavement. H e  turned around to stop hnn. Defendant 
turned into Dawkins Street, ran over some shrubbery in a man's yard, 
and then ran into a tree which stopped him. Harding came up, pu t  him 
in hits car, and ca~rried him to  jail. Defendant had a stirong odor of 
alcohol on 111s breath, staggered on 111s feet, and in Hard~ng ' s  opinion 
was drunk. Deputy Sheriff Cockman saw Herding put  defendant in 
jail, and, ~n his opinion, de~fendant was drunk. 

Defendant offered evidence as follows: He had been drinking earlier 
in the day, but wals not drunk when arrested. He  wa~s not driving the 
ttruck. One Sellars was in tlie tmck  v i th  him and was drivlng. There 
lins been ill will between him and his brother-in-law Hapding for a 
lo~ng time. Hi~s w f e ,  to whom he had been married 19 years, told him 
tilie reason they could not get along was because of her family. Every 
rtlnle hls wife went to her family's llonle they would bralnwas)l~ her, 
l k e  they did in Korea. His  wife had him indicted once fo~r an a~saault, 
and her broither ttalked her Into it. About 2:20 p.m. on 1 June 1963 his 
wife came home after work. He  had liad something to  drink. She stay- 
ed about ten minutes and went to her brother's house fo~r help. 

The c o u ~ t  in ~ t s  charge stated the contentions of defendanrt. substan- 
tially as follows: Defendant contend~s this is a family affair; Deputy 
Sheriff Hasding, his brothcr-in-law, had i t  in for him. He was not 
drunk. He  had been drinking that  n~orning a t  11:OO a.m., and he and 
liis TI-ife liad some dispute. She went to her brother, an~d foir tlialt reason 
Hasding was out looking for him, v a s  mad ~ ~ i l t ~ l l  him, and had ill 
feellng againqt him. He n*als not i n t o ~ i ~ a t e d  an~d waa not driving the 
truck. Then tlie court in~structcd tlic jury, which defendant asslgns as 
error, "Now, you s~hould diqnbuse your nlinds, if you can, of any family 
c o ~ ~ i ~ e c t i o n  and all tlie thin23 said abo~l t  t he  family connection." De- 
fendanit further assigns as error this part  of the charge: "This has been 
a difficult case. As I stated, there wals some family co~nnectilon." 

Defendant contends that tihe first challenged part  of the charge, 
quoted above, was to the effect, and n a ~ s  so understood by the jury, 
that tll~cy slhould not considcr any bias or prejudice or 111 will on the 
pnrt of his brother-in-law Harding againqt him in welighing liis teisti- 
mony, that without Harding's te~stimonr the State's evidence was not 
sufficient t o  carry the case to the jury, and that bhi~s challenged p a d  of 
&he charge was not only highly prejudicial, but dislastrous. This a~ssign- 
ment of error to the charge is good. 
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The Court, in an  opinion by Ervin, J., said in S. v. Mart, 239 N.C. 
709, SO 8.E. 2d 901: 

"Truth docs not come to all witneaac~s in n.alied s8implicit,y. It 
is likely t o  come t o  the  biased or interested witnes~s a~s the image 
of a rod colnes to tjlie bellolder tl~rougli the wate'r, bent. and dis~t'o~~-t- 
ed by his bias or in,tere.-t. Thc law i,s mindful of tllils plain l ~ y c h o -  
logical priri,cil)le n-lien it fashions rules of erititnce t,o aid juromrs in 
t!leir eca,rcll after tlrut,li. . l a  a co'ns'equence, the law d'ecrcss tha t  
.any evitlcncc i,s c~rnpeten~t  wllich tends to s h o ~  the feeling olr bias 
sf a n.itjness: in re-spect t,o the pa8rty or telic c'ausc,' a,nd that  jurors 
c;rc to considcr nlid n-eiigll cvidence of t811is chnr1:tctelr in detcrinin- 
ing t!le credilbility of t,lie ~ritncrs~s tso JT-110111 it relat,es. S. .c. Sam, 53  
K.C. 130." 

For clrror in the  charge ~t ia ordered tlist there be 3 

Xcw t r ~ n l .  

S A S C T  A S 9  JIE&SICI<, ov HLR XEX? FRIFXD D F. BIESSICK V. N E L L  LONG 
SCOTT;  IZATJC LOT71SE HICI:, 4 \ I I A O R  ; N E L L  LONG SCOTT. GUARD- 
r . 1 ~  AD I , r ~ r \ r  FOI: K A T I E  LOUISE  H I C E :  W A L T E R  E. J I A R T I K ;  
JIARILOU J I A R T I S ,  a X I ~ O R ,  A-YD E L L E X  C. MARTIN,  GUARDIAN AD 
I,: I L \ I  FOR J IARILOIT J IAKTIS .  

1 \ 1) 

1). F JIESSICIZ 1. ?XLI, L O S G  S C O T T ;  I<ATIE LOUISE  H I C C ,  a h i m o n ;  

S E L L  LO\'(: SCOTT. U r T t x n i i s  An LITEV r o R  K A T I E  LOUISE  IIICE; 
TVAII,TI:R E.  J I h R ' r I S ;  Md ' I ILOU MARTIN,  A 111x011. A N D  E L L E N  C. 
J I* IRTIS .  GI A R I ) I \ A  A I )  L ~ r r \ r  FOR NARILOU JIARTIX.  

X P P E ~ L  by p l n ~ n t ~ ~ f l ,  from . lTcLc~rghlzn, J ,  21 ,January 1963 Sc~s ion  
of F O R ~ I  111 

T n o  civil a c t ~ o n s  como1,daieci by corn-eat for trial. The first iq a n  
a c t ~ o n  by Nanry Ann hIeq-lcli, by her next friend, to recover damages 
for gnevoub and pcmxtncilt In, i i r l t  2 ailegctlly callbed I)y tllc ~ c t i o n a b l c  
ncgllgrncc of all de icnt lnnt~:  Ihe wconrl I -  an  nction by l ~ e r  f:itller to 
reccvcr for necc-qaly ~ncilic.al and 11o;pital c\penw- espendeti hj- 1i1m 
for trcntment of licr i~ l ju r~c .  a i l~~gcd ly  c a u d  by tlip act~onnblc negh- 
gence of all defendant.. 

About 7:00 p m. on 27 l l n y  1959 Yancy l l w s i c k  w v s  a passen- 
ger in a Buick autorilob~le on ncd and maintained by  defendant Walter 
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E. Mart in  for the general use of inenibers of his family, and dr~vem by 
111s minor daughter, defendant 1 Ian lou  illartin. Other girls were in the 
iautomoblle. -411 of these girls Kere men~bci*s of tlie graduntlng class of 
Soutllwc-.bt Hlpli School. The X a r t l n  crir n.as tlmrellng e~astn ml!y on 
khe Len-icville I1o:ld about tn-o mdea n e s t  of the city l~lllitrs of W m ~ t o n -  
balem a t  n sliced of about 4.5 or nl:les 311 hour In, acco:ding to ii 

sltlpulat~ori :I> a t a ~ e d  In the  cliarge, n 35 niiles 1)er hour s p e d  zonc. 
The  re*idcnce of dcfcndmt S e l l  Lcng 2cott i b  011 the  bout11 side of 

the Lelr ~sv i l l c  R o ~ d  nhoiit two 1 1 1 1 1 ~ ~  n c > t  of tllc clty l~nlitis of \T'111-t011- 
Saiem. ,Ibout 250 feet TI cst of thc  st1 x g h t  d n v i w , ~ y  hon i  the bcott 
residence t o  the R o ~ c l  t1m.c . . n -m.~ll ~ c s t  of a hill. The Ilond >lol,ca 
downwaid froin tlic cre+t to the t i ~ ~ v c l r ~ y  The Scott d r l ~ c n  ay .rv,l.; 
v ~ s ~ b l e  to  traffic going enstwardly on I,cn i c r i l l ~  Road for over 300 fcct. 

\T'lien tlic l l a r t i n  izutonioh~lc ,ippro:iclid the v ~ e ~ n i t y  of the Scott  
dr iwn ' ly ,  tile m n o r  defentlnnt I<:~tie Louise Hice, w t h  her niother, 
defendant S e l l  Long Scott, a s  sole pilsacngor, drove her mother's auto- 
nlo'uilc out of t~he dnveway into the I,er,isvdle Road In f r m t  of the  
apl~ro~xcl i~ng l I a r t !n  autoniob~le.  Kat ie  Loulse I-Ilce mas not a llccnsed 
dnvar.  She drove the  autoino1,ile onto the north b ~ d c  of tlic Ilolad liciad- 
ed nes t ,  turned back acro-s to the souti1 s ~ d e ,  arid a t  n pmnt some 50 
feet west of the clnr-eway her automob~le  collided w t l i  the 3 las t in  
automobile. l l a r ~ l o u  l l a r t i n  testified t h a t  die never saw the  automobile 
operated by Hice untd  s l ~ r  n-as a b o ~ ~ t  230 feet wel=t of tlie Scott  drive- 
way. She further teitlfied the  Scott car was coinplctcly in the  north 
lane, and tlie~n ~ns tnn t ly  ~t turned bacli Into her lane of trafic. 

The jury found by it5 verdict t ha t  S a n c y  .Inn 1Iessicli was ~ n j u r e d  
by the negligence of the defendants Scott and Klce a s  alleged, tha t  
she wn~s not damaged by the negligence of the defendante b I a r t ~ n  as 
alleged, and avarded her daimgos in tlie w i n  of $140,000. The  jury 
an~wweied siinilns m u e s  a s  to ncghgencc the ~~an-ic way in D. F. lies- 
s~cli 's  caw,  and an  ,irded 111111 dninagcs in tlie sun1 of $12,888.49. 

From a, judgment In edch case entered on tlie verdict In etach case, 
each plnintifl appeals. 

W7t7cston P. I In t f i e ld  a n d  C. E ~ W L I J ,  A l l ~ n c m ,  Jr., for p la in t i f f s .  
l>eal ,  I I u t c h i n s  n11d J l ~ n o r  117) Roy L. L I e d  for d e f e n d a n t s  X n r t i n .  
S o  counscl  for defcntltrnts S c o t t  a n d  l i v e .  

PFR CLRI.~II. Plaintiffs, ~ l i o  have filcd a joint brief, by their np- 
peal are seeking a new trial only as against the defendantis Martin.  All 
of tiheir as~signments of error, escept a folmal one as to the  signing of 
tlie judgment, relate to the  charge in respect to the second issue in 
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each case. I n  each case the  second m u e  reads: "n'a~s the  plaintiff dam- 
aged by tile negligence of the rlefendmts Waiter E. Mart in  and LIari- 
lou Martin,  a minor, as alleged?" The jury aniswcred the  second issue 
in each case, "No." 

The jury, under application of settled and relevant principles of law 
ais stated in the  charge, resolved the k u e  of fact oil t8he second i~ssue 
in each case against the  plaintiff. -1 careful emininlation of their ais- 
signinents of error discloses no new queztlon or feature requiring ex- 
tended discussion. Prejudicial error llas not heen made to appenr. The 
verdict and judgment  ill be upheld in each case. 

No  error. 

.J. A SHISGLETOS 7'. STATE OF SORTH CAROLISB A N D  NORTH CARO- 
LISA W1LDJ.IIW RRCSOURrCS COUMISSIOS. 

(Filed 20 Sorembcr 1063.) 

1. Easements § 1- 
An easement appurtenant is incident to and exists only in connection 

v i th  a dominant estate owned by the same person, and p a s e s  with the 
title to the dominant estate: an cawment in gross is a mere personal in- 
terest or right to use the land of a n o t h ~ r .  is not appurtenant to any estate 
and attaches only to the person, and ends with the death of the owner of 
the ensement. 

2. Saine- 
Whether a deed creates an easement appurtenant or in gross must be 

rletermined by a construction of the language of the contract to ascertain 
tlic intention of tlie parties aided, if necessary, by the situatioln of the 
parties and the surrounding circumstances, and a n  ensement ~ ~ h i c h  in its 
natuw is appropriate and a useful adjunct of land owned by the grantee 
of tlie easement, in the absence of a showing that  the parties intended a 
mere personal right. will be declared an easenient appurtenant, regardless 
of the form in which such intention is expressed. 

3. Same- 
The fact that  the words "heirs and assigns" are  not e n t e r ~ d  after the 

name of the grantee of an easement is not controlling in determining 
whether the easenient granted is a n  easement appurtenant or in gross. 
G.S. 3'1-1. 

4. Samr- Deed lwld t o  convey easement appurtenant and  not  merely i n  
gross. 

Suit involving dispute between plaintiff and the Wildlife Resources 
Commission in regard to the ownership of certain lands was settled by an 
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agreement under which plaintiff conreyetl t o  the State a portion of the 
land in dispute and the State conveyed to plaintiff a portion, and there- 
after a consent judgment was entered reciting generally the execution and 
delivery of the deeds, the payment of a sum of money by the State in 
srltlcliic~nt, and the action was dislnissed. The State's convej ance was by 
cluitclaim deed to plaintilt, his heirs and assigns and, after the descrip- 
tion. provided that the State reserved the right to use the roads e ~ i s t i n g  
on thc tract con~eyed aud that 1)lnintifi was granted the right to use roads 
existing on the other lantls of the Commihsion for the purpose of ingre.s 
ant1 cgre\s by the niort d ~ r e c t  route. Hclt l :  The easeinent granted \yua nu 
easement al~purtenaut null not in gross. 

An easenlent will ortlinarily be constriled to embrace all uses which a re  
reasonably necessary nnd convenient in wunectiou with Phe enjoyment of 
the doui~iai i t  estate no~t only for those ~)ulposss  to which it  is devoted a t  
the time of the grant but also those to which it may thereafter be ieason- 
ably devoted, without uullcccssnrily bnrdeniug the servimt estate. 

The grant of an easeinent appurtenant for ingress and egress to lands 
owned by the grantee, in the abeence of a showing that  the lands of the 
grantee were used for busiatrss pui-poses, does not embrace the right of 
ingress and egress by Ihc pnblic generally, but only to the grantee, his 
agents, servants, employees and licensees, and it is no violation of the 
grantee's rights that he be rtquired to give permission to those who use 
the easement in connection with the use and enjoyment of the dominant 
ostnte. 

7. Easeinelit § 6; State  5 4- 

In an actioln under the Dedaratory Judguent  Act to construe a n  ease- 
ment granted by the State, judgment ma)- not be entered enjoining the 
State and its employees from interfering with the easement as defined by 
the court, since no action may be maintained against the State o r  any 
agents thereof in tort or to restrain the commi8sion of a tort. 

8. State  § 4; I'ublic Officers 5 % 

A public oficer, even though he assumes to aot under the authority and 
pursuant to the direction of the State, may be held personally liable by a n  
individual whose rights a re  invaded by such officer in disregard of lam. 

9. Sta te  § 1; Courts § 3- 

Controversy between an intliridnal and the State a s  to the estent of a n  
easement granted to the indiviclunl by the State may be niade the basis of 
a suit against the State in the Superior Court under the Declaratory Jndg- 
niei~t ,4ct, since such suit involves title to realty within the purview of 
G.S. 41-10.1. 

APPEAL by defendantis from Parker, J., .April-May 1963 Sassion of 
PENDER. 
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Action to construe the easeinent provisions of a deed under the De- 
claratory Judgment :let, G.S., Cll. 1, -Art. 26. 

Isaac C. W r i g h t  and  George Rountrce ,  Jr. ,  for plaintiff .  
A t t o r n e y  General  Brziton f b y  P a r k s  H .  I c e n h o w ,  Rea l  Proper ty  A t -  

t o r n e y ) ;  C o r b e t t  & Fislcr; a n d  W h i t e  a n d  A y c o c k  for de fendants .  

MOORE, J. The State of Sort1h Carolina onns a large body of land 
in Pender County, known as the I-Iolly Shelter Wildlife Area. I t  is 
nian~:iged by the Sort11 Carolma V'ildl~fe Reoource~s Comini&on. S o  
publlc roads or lilghways adjoin or cross any portlon of the TTJdlife 
;Ires involrcci in tjlils action. Tlie roads ~~it11111 tlie area nre owncd by 
defendants and used in connection with wildlife manageinent. 

Theire was a dispute betveen defenidants and plaintiff Shingletan with 
respect to the ownership and location of certain lands within the 
boundarics of the hien.  -1 auit was instituted, but before trial a com- 
psoinlse settlement n.aq reached. Pursuant to the conlprollnise agree- 
ment, p1a:ntlff herein conveyed to the State a port;cn of the land in dis- 
pute and the State deeded to Shingleton a portion. After these deeds 
we1.e executed and delive~red, a consent judginent was entered reciting 
generally the execution and delivery of the deed~s, the payment of a 
sum of inoney by the Sitate, and the satisfactory setitlerne~nit of the 
matters in controversy, and the action v-as d~siniseed. 

The s a ~ d  conveyance by the State to plainttiff herein 11-as by quit- 
claim deed. It  conveycd to J. A. Sllingleton and "his heim anld assigns" 
110 acres situate in Topsail Towi~~sliip, Pcnder County. This land is 
desc~aibrd by inetes an~d bounds, and hes en tmly  witl i~n, and a oonsid- 
erable distance from, tihe boundlaries of the Wildlife -4rea. Immediately 
below the description me the follo~ving casement provisions: 

"The party of t,he first part  reserrss from this conveyance the right 
to m n ~ n t a ~ n  and use the roads existing on the above described land~s; 
and the said J. A. Shingieton is hereby granted the right to use the 
roads existing on other lands of the Wildlife Resources Coinmission 
for the purpose of ingress 2nd egress to and from t.he above described 
Iands by the most direct route." 

The pre~sent controversy "arope n7hen the l~laintiff's ( J .  A. Shingle- 
ton's) brother and other liinsnlen were ntteiiljiting to go over (the) 
road in question nmli!ch leads froin t<he rmblic road tlirough the Wildlife 
Refuge of the defenidants by the most direct route to tihe plaintiff's 
land and . . . defendanrtis placed a locked gate a t  the entrance to tlie 
rola~d in question and mounted armed guards to  keep out all persons 
except plaintiff ." 
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Plaintiff contendla the right-of-way gran~ted him by the State is nn 
easement appurtenant. Defendants contmd i t  1s an easement in gross 
and may be w e d  and enjoyed only by J .  A. Shingleton personally. J. 
A. S~lmgleton in~stituted the presen~t action t(o hlave determined his 
rights undor the grant of easement, and inakes allegations which, he 
contends, tnbtles hlni to injunctive re1:ef. 

Trial by jury was waived and the judqc made findings of fact and 
conclusions of law and cntered ~udgnia i t .  It was adjudged tha t  the 
aaseriicnt gsanted by t,he Sta~tc to the plemtiff "is an  unlirnitad ease- 
nient appurtenant t,o plaintifi's land, glrren to plaintiff for 111s use and 
tihe usc of his agents, servants, cmploycos, licensees, and the public 
geincrally nillo h a w  not heen refuscld pernii~ssion to use tihe eas~elment 
by the plaintiff," and "that t,he defen~dalts, their agents, servan~ts and 
employees . . . are enjoined from interfering by gate or otherwise with 
the use of said eascnient or road 31s herein provided." 

An appu: ten~ant ea~sement iq one which is nthched t o  and palasla 
with the donmant  t e n m e n t  as an  appurtenance tihereof; it is owned 
in connection ~ ~ i h h  other real estate and as an  incident tio such owner- 
ship. An easement in gross is not appurtenant to any estate in land and 
does not belong to any person by virtue of h ~ s  ownership of an estate in 
other land, but is a mere personal ~nteresl, in or right t o  use the lan,d of 
Ialnother; i t  is purely personal and usually ends witlh the death of the  
grantee. Davis u.  Robinson, 189 N.C. 589, 127 S.E. 697. An easement 
appurtmanit is incapable of exiuten~ce apa,rt from the particular land to  
vhicli it is annexed, i t  exis~ts only if tilie same peurson has title to the 
easement and the dominant estate; i t  must bear some relation to tihe 
m e  of the donunant estate. and i t  must agree in nfature and quality to  
the thing to whicli i t  is claimed to be appurtenlant. An ea~semenrt ap- 
purtenant is incident to an estate, and inheres in the land, contcermis tihe 
prenmes, pertains to its enjoymenlt, anti passes with the transfer of the 
tirtle t o  the land, including trnnisfer by dssccnlt. 1 7 9  ,4m. Jur., Ease- 
merzlts, ss. 9, 11, pp. 624, 625, 627. If an e:isemmt ia in gross therle is no 
dominant tenement; a n  easeinent is in gross and personal to the gran- 
tee because i t  1s not appurtenant t30 otihe~ premi~ses. Ibid, pp. 626-7. An 
easemenlt in grolss attacheis to the  pwson and not t o  land. 89 A. L. R. 
1189. 

The e~asoment in the instant calse is by deed, which ils of counse a 
conitract. "The controlling purpose of the court in construing a con- 
tract iis to asce~rtain the intention of the parties as of the time the con- 
t~ iac t  was mladr, and to do tihis considlesation nluslt be given to the pur- 
polse to  be acconipli~~hed, the subject-matte~r of tihe contract, and the 
situation of the parties." TVeyerllaeirser Co. v. Light Co., 257 N.C. 717, 
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127 P.E. 2d 339. "If there is any doubt entertiaimed as to the real inten- 
t1011, TI e should reject that intcrpretat~on whic~h luacls t o  injustice and 
adopt tlmt one wliicli confornls more to the presumed meaning, because 
it doe~s riot produce unusunl and unjust results." Pntrzclc v. Insurance 
Co., 176 N.C. 6G0, 97 S.E. 657; Iiine v. Blu~nenthal, 239 N.C. 537, 547, 
80 8.E. 2d 458. "\Yhether an easement is appurtenant or In grolss is con- 
trolled nia~nly by the nature of the right and the ~ n t e n t ~ o n  of the past- 
10s cresting it, and 11luat be detcrm~ned by the f a ~ r  mterpretation of 
tile gnant . . . creating the easclaent, a~iied ~f nececsary by the altua- 
t ~ o n  of the property knd the surround~ng circumstancas. If i t  appeam 
from such a coiilstruct;on of tile grnnt . . . tha t  the pastias mtended to  
create a right In the nature of an oasement In the piroperty retained for 
tlie benefit of the p rope~ty  grantcd, . . . such right w11l be deemed 
an ea>e~nent  appurtenant and not In gross, regardless of the form in 
which eucli intention is expreslsed. On the other hand, if i t  appears 
from c.uch a con5truct:on tliat the par t~es  intended to c ~ c a t e  a right to 
be attached to tlie person to whom i t  was granted . . . , i t  will be 
clee~ned to be an c:tsenicnt in gross. -411 ease~nenit is appurtenant to 
land, ~f it is so 111 fact, although ~t is not declared to be so in the deed 
or instsu~nent creatlng ~ t ;  and an easement, whic~h in its nature is ap- 
propnate and a useful adjunict of land owned by the grantee of t!ie 
easement, will be declared an 'easement appurten~an~t,' and not 'in 
grosis,' in tlie absence of a showing tlmt the parties intended i t  to be a 
rime personal r~glit." 28 C. J .  S., Ea~semcnts, s. 412, pp. 636-7. I n  case 
of doubt, an easement is prewmed to be appurtei~ant,  and niot in gross, 
17h Xni. Jur., Easements, s. 12, p. 628. 

Defendants con%end tha t  t(he easement of Ingrass and egress granrted 
by them 1s In gross and perlsonal to J .  A. Sh~ngldon.  The grant does 
not use the tern1 "appurtenant" nor the term "in g~osis." It does not 
qualify p1:untlff's light by use of such ternls 31s "personally" or "in 
person." The lmgiiagc of t'he g r ~ n t  is that  "the said J .  A. Sliingleton is 
hereby granted %lie right . . ." The fact tliat the word~s "heirs and as- 
signs" are not inserted after the name of the grantee does not comitrol 
~nterprctjat~on. G.S. 39-1; 23 C. J.  S., Easements, s. 4c, p. 637. De- 
fendants i n d  that the conwnlt judgment indicate~s tha t  the easement 
n-as a right po:.qonal to plaint~ff. We do not so interpret it. The con- 
2ent judgment makei: no direct reforence to the easclnent, it merely 
refels to the deed from the s ta te  to plaintiff. The only writing bva1,ng 
upon the qucstion i~s tihe proviision In tlie deed. It u-ill be oibserved that  
the deed. In addition to tihe grant of eniscment to tihe plaintiff, reserves 
the right t o  the State to "?Uaintain and use the roads exitsting on" the 
Lanid conveyed to  plaintiff. We do not understand that  defendants con- 
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teaid that  the roads acrosls plaintiff's 110-acre traot can be used w l y  
by tihe ind~vidual inembers of the Wddlife Resources Commi,ssion and 
that  bhe agents, scrvantis, employees and licanaees of t11ie Comnlilssion 
are excluded. Yet tihe reselvat~on and the grznlt are m i t t e n  In pasallel 
niodcs of exlwe~~~sioln. It seems clear thai, the rasemation of eaise~rlenit is 
appurtenant to the Innds retained by tlic Stiaite. I n  tihe absence of ex- 
press provision in the grant restrict~n: the oasement to bhe persolnal 
use of plaintiff, the  pre~sampt~ion iis that  al, 1s an  c~asement appurtenant 
to  plaintiff's 110-acre tract. AIoreover, the situation of the property 
and the s~mounding circun~slanceis ind~cate  beyond question tha t  an 
ealsemcnt appurtenant was intended. Thc original con~t~rove~~sy, in tihe 
settlement of I\-hicli the deed was given, arose from conflicting claims 
of rights and title t,o lands. The record does not dilscloe that  plaintiff 
!has ever claimed any pcrsonal rights, apa~rt from land o~wnership, in 
the W~ldlife Area. The deed conveys to  pjaintiff a t m c t  of lanid whi~ch, 
n-iehout some adequate access over defendants' lands, would be com- 
pletely cut off from any public or private road. T'he grant of eaisement 
was so cleairly connected viitil~ the conveyance of the 110-awe tract bhat 
in the dced i t  follow inmedilaitely .trh(> description of the land. The 
w o ~ d s  ('ingress" 2nd "c,"r~ss" as used in the grant of easement   how 
clearly it was int,ended tlmt the easement is connected with and is to  
be used for the benefit of the land. The raad in questtion is appurtenant 
to the land in fact, anti leads from the land acrolys the  Wildlife Area .to 
the public road beyond. -Apart from the ownemhip of hhe 110-acre 
tract,  the easemenit is ~onf~liloss. If plaintiff did n106 own this lanid he 
would have no busine-a or interest of any kind within the Wildlife 
Area. The  land was conveyed to plaintiff i n  fee. It is not relasonable 150 
conclude tha t  the Stste ~ o u l d  u n d e r t d e  to p a n t  and plainltiff to ac- 
cept 3, right of access to lailld which would end a t  the dnskh of plaintiff 
and render the land the~eafterr inaccessible and n~orthlesis. Furthe~more, 
it is )not reasonable to suppoise th:lt plaintiff could, aoting alone, cut 
and remove timber from his land oir cultivate, liarvesrt and remove 
crops, or make other lmcficial  use of the lanid. Certainly the parties 
did noQ intend that plaintiff's heirs, devisees or a~s ign~s  isil~ould have no 
access to tlhe property. We hold tha t  the e:ase~nent granted by the State 
to plaintiff is appurtcnant to plainit~ffls land deiscribed in the deed. 

The court below adjudged tha t  the State gilamkd "an unlimited ease- 
nlent appurtenant to plaintiff's land . . . for his use and the uise of his 
~ g c n t s ,  servants, employeee, licensees, and tihe public generally who 
liuve niot been refused permission to use this ea~sement by plainitiff." In 
our opinion the record in this calse doas not sliow thalt the general pub- 
lic should  be permitted to use the road. "It is an established prinfciple 
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tha,t the  unrastaicted granrt of an  easement gives the grantee all such 
rlghts a s  are incldcmtal or necess~ary t~o the  rea~soruable and proper en- 
joynie~at of the ea~sement. X grant . . . of an  easement in general terms 
1s linxted to ,z use which is reasonably nccai~sa~ y and convenient m d  as 
llttle burdm:ome to the  Zcrvlcnt estate as powble  for t h e  use contern- 
pllated. An unlm~ltccl conveyance of an  ea.cinent 11s In law a grant of 
~ ~ n l ~ m l t e d  rea~oriable me. Such grant 1s not relstricted tlo u e  merely for 
the pwpo\e, of the dolmnant estate ~1s are reasonably r equ~rcd  a t  trhe 
date  of the  g r ,~n t ,  but  tlie right may be exercised by the  o~vner~s  of the  
donllnnnt estate for any 11-e to wliic11 the 1:itter est'tte nlsy be subse- 
quently dcvotccl. T l i ~ ~ s  there niay be an Increase in the volume and  
lilnd of use of such an  enscnicnt during the  coillr.;e of ~ t s  enjoyment." 
12-1 *Jur., En-ementi?. s. 113, 1717. '720, 721 "The reawnable UISP and 
enjoyment of an  e n e m c n t  1. t o  he deitonn~ned in tlic llglit of the sltua- 
tlon of tihe p r o p l y  and tOic > u ~ r o m c h g  cwcumstnnces." \That is a 
reasoilable use 1s a q u e ~ t l o n  of fact. Ibzrl., p 721. 

I n  dete imning n hat uws of tlle e:~iscnient are  imslonablp necessary 
a n d  c.onr.cn;lent, cons:dwation m11.t be glr-en to tihe purposes for which 
tlie cn.enlenr n:la granted 5 p a ~ ~ o u ~  2 1 .  Tobni-co Co., 232 S.C. 589, 61  
S E r ?  TOO The owner.s of the s o n  lent ostnte ma9 malir any  11.e of 
thcir propcrty and yoad not incon~sl-rtent ~ ~ - 1 t h  the reasonable use and 
cnloyiiient of the e ~ w n e n t  grmtetl. I ; ~ g h t  Co. v. Rozcqltmn. 229 N.C. 
6F2, 51 E. 2d 191. T h r  e , l . ~ n ~ e n t  ~v\.:is granted for tlie purpol-e of in- 
gre=- and cgrc-s to and from plamtlff's 110-acre t r ac t  of lanid. The m- 
grn-q and q r e w  must have yome rc l a t~on ,  diroctly or inc~dcntally,  to 
uhc actual u s  of the lanld hy tlhc on ner. Tile record is silent a s  to  what  
11-12 1s being mnde of bhe land, h i t  i t  1. -rife to assunle t h a t  in itls posi- 
tion of l so l ,~~t~on ~t 1s not h n g  u v d  f o ~  any businc-s n h c h  T! ould 
rcasonahly require that  t~he gencn l  public h a m  accels thereto. It is 
~suggc~tetl  In p1nmtlff'- bncf t,liat ~t is timbcrlan~d olr fnrmland. Plain- 
tiff 11a1- iil:~rie no 4ion :ng ~ ~ l i i c h  ln>tifies the u;e of the  ea,enlent by the  
gmcrnl p11bllc Ful.tl~crmort., defendnnti are mainlainmy a wildlife ref- 
u ~ r  on tlie land. ovci. nliich tihc load pa>ws. Access by tlie ceneral 
p111)lic i.; in~nncnl  to t~lic inamtenanre of ~ u c h  refuge. I t  is no molation 
of pl;lint~ff' .  rlght? und t r  1114 en-clneat tha t  11e be required to glve per- 
nl1-1-lon to  tho-e n 110 ti::wl the load 111 connc-t~on with t8he use and 
c n j o y i n ~ ~ ~ t  of the dolmnnnt i.<t:lte. The n ords " m d  the public genemlly 
~ v h o  11avc not becn refused ~ C I ~ I I I R E . ~ O I I  t o  use this en.ement by the  
plnintlff," n i l l  be e t r~c l i e~ i  from tile judgment belovr.. 

The  court helo~v d t  crccd "tllat t1he defendants, thcir agents, servants 
anti employec~,  be, and tlicy are hereby enloinecl from inrterfering by 
locked gate or othervwe n ~ t h  tlie uqe of rmd c n w n e n t  or road as  here- 
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in provided." This polrtion of the  judgment ils niot sustained. The own- 
iecr of plrolperty oannat maintain an action agalin~st the State or nay 
lagency iof the State in t>ort for damages to property (except as  plrovid- 
ed {by  statute, G.S., Oh. 143, Art. 31).  It follows thlalt he cannot mam- 
bairn an  actlon agamst i t  to reistrain the conmisslon of a tort. However, 
Itlhe landowner is not without a remedy. VTlien pulbllic officens whoise 
(duty it 1s ho supervise and dlrect a Stsite agency attempt or threaten 
t o  inmade trhe property rlghts of a citizen in disregard of law, they are 
not relieved of respon~sibility by t~he ilnrnunity of tihe State from suit, 
even though they act or amume tie act  un~der trhe authority and pur- 
~suant  to the directions of the Stiate. Schloss v. Highway Commission, 
230 N.C. 489, 492, 53 S.E. 2d 517. I n  the instant actlon none of the  
officers or age~nts of the Skate are partins. ,4n1d even if they \\-ere par- 
ties, it should be bolrnc in minid tha t  the plaintiff in the use of the road 
in question may not irnpoise unnecessary and unseaslonable bu~ldenw 
upon the servicnlt tenement. I n  the liglit crf the meagre facts presenlted 
by the rword, it ~vould seem tha t  defendants' officers would be aoting 
within defendants' rights in interceptilng and quastioning uiserls of the 
voad t o  aiscei-taan t2l1o~r identity and (status, and t~o determine whether 
6hey have pcrinissioin folr suoh use, and in preventing t~heln from molest- 
ing or takirng game, wildllfe or trees from the lands of defendantis, 
should such be attempted. Furthern~ore, the maintenance of a galte, 
even a loicked gate, vould niot necessarily he i n c o n s ~ t m t  with plain- 
tiff's rlgh~ts so long als the use of the road by himself an~d his agents, 
scivantls, employeeis and licenisees is not unreasonably interfered with 
thereby. We arc not called upon on thils appeal to promulgate rules for 
tihe gulldance of the pnlrtie.. But roasonlable men can nmst certainly ar- 
rive a t  s n  un~derstanding tihat will protcot the rlghts of all. 

DefendanCs demur ore tcnus to the complaint on the ground that  the 
superior court is without juri~sdiction of t,lle subject-matter of this ac- 
tion. Tllicp coiitc~nd that  the Statc has not conienited to be sued in an 
nct~lon wclh as t!l&t alleged. The dcrnurrw is overruled. G.S. -11-10.1, in 
pertlncnt part, provides thnt "\'i'l~enever t,he Statc of Yo~rth Carolina 
ar  any agency o r  d rpa~- tmmt  thereof, nssclrtls n claim of title to land 
11-hich 113,s nut becu taken hp condcmn,ition and any individual . . . 
likowi~se as~sert~s a clnlnl of title to said hind, iach indiriduttl . . . may 
h i n g  an action In the s~~periol.  court . . . a g a m ~ ~ t  tihe State or any 
(such agency or department thereof for the purpose of deitern~inillg such 
a d ~ ~ r ; c  clnin~s." 

A l n  ensement is an intercqt in land and is generally created by deed. 
Weyerilneliscr Co, 2 ) .  Light Co.. slrprn; Jlol-gcrn ton v. Hudson. 207 N.C. 
360, I 7 7  8.E. 160: Combs 7 % .  Brickhozise, 201 S . C .  366, 160 S.E. 353. An 
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easement appu~rtenant to property is property. Tt'illianzs V .  Hzghway 
C'oinin~sszo~, 252 X.C. 772, 111 S.E. 2d 783. ;1 private right-of-way is 
an easement and is land. United States 2). Welch, 217 U.S. 333 (1910). 
Every right to land is a tltle. If a person has the actual or construc- 
tlve poiusesaion of propert~g, or the right u f  po~sseiuscon, he lms a title 
thereto, tllougll anotiier person may be the owner. Roberts V .  Wetzt- 
uorth, 59 Mass. 192 (1849) ; Urady v .  Cnrtaret Realty CO., 90 A 237 
(X.J. 1914). I n  the inqtant casle there are ac1velnse claims of tltle to 
land. 

T!ie judgnicnt belorv 11-111 be inodified In accordance wit11 this 
opinion. 

llodified and affirmed. 

SHEILA JIB?r'GIVJ1 S T F : G ~ ~ J L .  . \ I ) ' J I T ~ ~ ~ T \ I R I \ ;  O F  TIIC ESTATE O F  COY LEIC 
STEGALL v. C.iTATT'I3.i OIL  COJIPAST OF S. C.: SHELL OIL COJI- 
PANT .\sn ROT BIiOOJIE. 

(Fi led  20 S o r r n ~ b e r  1933.)  

1. Pleadings g 12- 
-1 demurrer  ildmits the t ru th  of a l l  fac tual  averments contained in t he  

nriielitleci coml)laint and  w c h  r e lman t  inferences a s  may be rexsonxbly 
clrann the~~ef ron i ,  l iberallr  corlstruillg the  pleadings with a r i e v  to sub- 
s t~ant ia l  jil-tice between the parties,  but tlie demurrer  does not atlmit in- 
fercnces o r  concll~sions of I an .  G.S. 1-1.71. 

2. Evidence 5 3- 
The  court will take  judicial notice t h a t  gasoline, ei ther alone o r  mixed 

nit11 k e r ~ ~ * e n e ,  wrlstitutea a f lnl~imable colnmodity a n d  a highly explosive 
agent. 

3. Negligence g 4- 
The  basic duty to use ortlinnry o r  reasonable care  under t he  circum- 

i ; t ; l~~cc~s r equ i lw  a 1)tirson Iinnillinq a n  inherently dangerous instrumental-  
ity to use increased wu t ion  comruc'nsusate with the  exceptional danger. 

4. Same; Sales 3 16- 
Tlie ~nanufacturt ' r  m i l  the  distributor of a n  inherently dangerous chat- 

tel. with nctnal o r  c o n ~ t r u c t i ~  e Ii~luwlec?ge of tlie danger,  a r e  under duty 
to  g i r c  ~ ~ a r n i l i g  of snch danger to persons for  whose use the commodity is  
supplied nhen the  n~al iufac turcr  o r  distr ibutor has  reason t o  believe t h a t  
they 'ironld not realize such tlangrr, so t ha t  in jury  tu tlieln is  reasonably 
fo lwrnble  in the  x b s t w e  of such warning. 
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5. Same-- Complaint held insufficient t o  s ta te  cause of action against 
manufacturer f o r  fa ta l  injury i n  explosion of fuel. 

Allegations to the effect that the mannfacturer sold to a wholesaler or 
distributor a mixture of kerosene and gasoline or a mixture of kerosene 
and ather highly flammable fuel with flash point below the minimum set 
i b ~  G.S. 110-16.1, but without allegation tha t  i t  cold such mixture as stand- 
ard kerosene, or tha t  the manufacturer had either aabual or constructive 
linawledge that  the mixture was delivered to a retailer by the wholesaler 
and put in nn  underground tank used by the retailer sohly for the stor- 
age of Berwene, is hcld insuff~cient to state a cause of action against the 
manufactnrrer for the death of a person fatally injured in a n  esplosion re- 
sulking when he used the mixture as  kerosene in attempting to atar t  a fire. 

6. Same-- Complaint held insufficient to state  cause of action against 
distributor fo r  fa ta l  injury i n  explosion of fuel. 

dllegatiorls to the effect that a distributor delivered to a retniler a mis- 
ture of kerosene and gasoline, or a mixture of kerosene and other highly 
flammable fuel with fla~sh point below the minimum set by G.S. 119-1G.1, 
and that  the dirtributor put the fuel in  a n  underground tenli used by the 
retailer solely for the storage of kerosene, but without allegation that the 
distributor knew, or in the exercise of due care should have known, that the 
fuel was other thnn standard kerosene, is held insufficient to state a cause 
of action against the distributor for the death of a person fatally injured in 
an explosion resulting when he used the mixture as  kerosene in attempting 
to start a fire. 

7. Pleadings 5 19- 
Upon sustaining a demurrer for failure of the coniplaint to alliege the 

fa& essential to plaintill'% cause of action, plaintiff may move to amend. 
G.S. 1-131. 

APPEAL by plaintiff from Johns ton ,  J., N a y  1963 Mixed Samio~n of 
UxroA-. 

Civil action to recorelr dnmagss for the allege~d wrmgful deatih of 
plaintiff's intestate, heard upon sepamte demurrens filcd to bhe amend- 
ed csmplain~t by dcfend~ants Catawba Oil Company of North Claslolintz 
and Shell Oil Company. 

From a judgment sustnining the vpnrate  demurrer of e~acli oil con]- 
pany, pla~ntiff appeals. 

J .  Mna  T h o m a s  for plaintif l  appe l lan t .  
Smith S. Grifiin b y  C. Fm?~li Chi,@n nnd ir ' irhnrdson & Dnzckins b y  

0. L. R ~ c h a r d s o n  for d e f e n d a n t  nppel lees  C a t a x b n  Oil C o m p a n y  of 
S. C. a n d  Shel l  Oi l  C o m p a n y .  

PIRKER, J. Tlii~s is a P U I ~ I I ~ ~ I ' ~  olf the crucial allegationis of the 
amended complaint: 

I n  April 1961 defendant Roy Brooime x-n~s operating a clountry store 
and service station on N. C. Highway #205 about seven miles north of 
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lIarshville, where he sold, inter alia, ke~rasene and regula4r and  prem- 
ium gasoline which were solely sold and delivered to him by Catawba 
Oil Ciompany of Sor th  Oa~ol lna,  hereafter called Catawba. The un- 
derground storage tanks and pumps a t  Broome's store and service 
station were owned aimd maintained by Catan-ba. Shell Oil Company, 
hereafter designated ars Shell, was, and is, tlie sole supplier of kerosene 
and regular and premium gasoline delivered to Catan-ba. 

A few days before 20 April 1963 Peinay Stegall, father of plaintiff's 
intestate Cloy Lee Stegall, bought from Broomek sitose and service sta- 
tion three gallonis of fuel represented by an employee of Broolme there 
as  being kerasene. Thi~s fuel n-as pumped by this employee from an un- 
derground storage hank used for the starage of keirosene only into an 
empty five-gallon can brought to  Brooine's store and service sltation 
by Pernlay Stegall. This clan had never contained any subisbance otjher 
than  kerosene. Pcrnay Stegall carried t~he can and the fuel poured 
therein to his home to  be used by personls residing there to stjart fires. 
-At ti11lat time Coy Lee Stegall and his family mere residing in Pernay 
Stegall'ls home as inembers of the household. 

On the evenling of 20 llpril 1061, plaintiff requested her intestate 
Coy Lee Stegall, who was her husband, to start a fire in a moold ~ ~ t o v e  
to  heat the house. The stlove had had no fire in i t  tha t  day. After pla~c- 
ing several piecns of wood in the stove, he lighted a piece of paper and 
put the burning paper in the stove. I ie  then took the five-gallon can 
containing the fuel purchased from Broome'q stolre a~nd se~rvice stintion 
by Pernay Stegall and started pourlng some of the fuel therein in~to the 
stove. The fuel in the can exploded, blowng the entire bottom out of 
the can and t h r o ~ i n g  burning fuel over his body causing f i ~ e t ,  second, 
and thlrd degree burns from his face to his shoe tops, and resulting in 
his death the  following day. 

The fuel wh~cli  was ..old to and represented to  Pernay Stegall by an 
employee of defe~ndant Broome as kerogene was not in fact kerosene as 
defined by the statute.. of the State of Sor th  Carolina, but wals in fact 
a hiplily cornhustible fuel woh a flash point far below tihe minimuni ~ e t  
by tthe statutes of the S h t c  of S o r t h  Carolina, and contained a high 
percentage of gasoline or other hig11ly explosive substance. 

Pln,nt~ff alleges on information anld belief that Catiawbn negl~gently 
and un1:t~vfully sold and delivered to defendant Brooine the defertivc 
fuel or mixture, which was nltinlately used by her intestate and prosi- 
inatcly cnuscd his deatlli; that defendant Brooine negligently tind un- 
lawfully sold to Pemay Stegall the defective fuel ultimately used by 
her intestate contrary to the statutes of the State of Nort\h Qa~ol ina.  
and particularly G S. 119-34; that  Shell was the sole supplier of pe- 
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broleum producltis to Catawba, and delivered t o  i t  regular and premium 
gasoline and kerolsene or a mixture af both. 

The sep~asate achs of negligence of all trhe defendads concurring to- 
gether proxiinstely c~aused the explosion anid her inlteisbate's deartill, and 
for such doatrh she prays for a recovery of darnagels from the defend- 
ants, severally and jointly. 

Shell demurred to the ainenlded conlpla~~vt on the ground that  it does 
not allege facts sufficient t o  con~sititute a oauw of action against it, in 
tihat nlo facts n1.e alleged to  show tlist :3liell was negligent in any re- 
spelct. Clntan-bn filed a substantially s~inilar demurrer to the a m e d -  
ed complaint. 

The court entered one judgmenrt sudaining both deniurrens on tlie 
grounds specified ~n tlie demurrers. 

C i a t a ~ b a  anld Shell, In the joint brief tllicy have filed, state tihiat tlley 
d o  eacli demur to the amended complaint on the furthcr ground that  i t  
s h o ~ w  affirnmtively oin its face tha t  plaint~ff's inktelstate was clearly 
guilty of contributofry negligence. 

G.S. 1-151 requiras tilait the allegation~s of the amended comphaint, 
ohallenged by the demurrers here, shall be liberally coin~strued by us 
wtili a view bo substantdid justice between tlie parties. Lynn v. Clark, 
254 K.C. 460, 110 S.E. 2d 157. It is a trite apllwiism tha t  t,he den~urrm-s 
liere admit, for the p u r p o e  of ta&lng the sufficiency of the amended 
complnint, the truth of all factual nverincrnts therein well stated and 
suclli relevent inferences als may be ~easanably drawn t~lierefmm, but 
they do nort admit any legal iniferences ar  conclusions of 11aw asserted 
by the pleaider. JfrKztzne~j 2 .  High Poznt, 237 K.C. 66, 74 S.E. 2d 140. 

We take judic~al notice oif the fact tha t  gasoline either alone or mix- 
ed with keroeme coastitutels a flammable commodity and a highly ex- 
plos~ve agent. McLntcson v. Pnmgon Refining Co., 198 Nich. 222, 164 
N.W. GGS. 

Tliiis i~s said in  Bradley v. Fowler, 210 KC. 231, 42 S.E. 2d 231: "The 
eviden~ce eiliowed, and i t  is a matter of general knowledge, that  gasoline 
is liighly volatile and gives off fumas and vapolrs w l k h  readily ignite 
n-hen in tlie proximity of a flame, and : ~ t  lowor telmperature or fla8h 
pomt than lie1 olsene, and hence is moile inflammable and explosive bhan 
11s kerosene." 

I n  rlas~pect to Shell we are conffronted witih the  question of the ha- 
biliity of a manufacturer and seller to Gstamba, a d(i~stributor or mid- 
dleman, of an alleged defective commodity ilntrinsiclally dangerous ho 
hfe anid limb, to wit, a mixture of kerlosene and gasolinle, for the death 
of a third person, an ultinlatre connsunmr of suclh mixture pu~cha~sed by 
111s father, in wliose house lie lived, as  kerosene froin1 Broome, s petail 
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niarchant, ~ 1 1 0  p~rchased from Catanrba, a diistributor or middlen~an. 
We are also confronted wtih the liability of Catanrba to the ultimate 
consumes under !such crrcuin-t 1s ances. 

It was tihe duty of Sthell, the ~nanufacturw and seller to Catawbla, 
and of Catawba, tihe distributor or ni~dd~em:in and seller to Brooine, 
to exeirclse a degree of care comn~ensurate with the risk of injury from 
neglgcnce, not tlo deliver for sale a~nd use as istandard kerosene, in heu 
of st:and~ard kerosene, a mixture of lieroselie and gasol~ne or a i ~ l i x t u ~ e  
OI£ kerolscne and other 11:ghly con~hustible fuel witll a flash point below 
the minilnum set by G.S. 119-16.1, "Kerosene Defined," which e i t~ lm 
kmo~~v~s, or, in the  exercise of a degree of care coinine~n~suraite wltlh t~he 
ri~sli of injury from ncghgence, should know, is not strandard kerosene, 
but a more flalnnlable ccmmodity than tnstandard kerosene alnd a highly 
cvploslve agent, and has no realson to bellere tlmt those folr whow use 
tilie commodity is supplied as  standard kerosene ~ 1 1  realize ~t 1s not 
standard kerowene, but la a more flamn~ahic conlinodlty than ~ltandasd 
kerosene and a hlgl~ly explo~-~ve  gent, ~ v ~ t h o u t  apprising the purclimer 
of suali fact. If either Shell or Catan-ba faded ~n the perfo11n:rncc of 
such diity, it becomc- respon>ible if Injury or damage proxiniately re- 
sults t,o another, n 110 i~s f i  ec from conlti-~hutory negllgen~ce, by reason 
of an explosion, \vllcn wch mole ll~glily dang~rously flanm~able and ex- 
plo~lve  coillinodity is used by the uitirnarte purclln~er or a ineinber of 
111s liou.;cl~ol~l :is and for s tmdard 1;erwcne. The liability does not 
a r i v  out of contract or dcccit, hut  is baced upon the fundtimental pi-op- 
oaition that  a negligent act, wliicl~ was ~ n l ~ e r r n t l y  dangerous to the 
llfe and safety of an ult<;rnatc con(:umer a1 a inenlber of 111. ho~aehold, 
has been done or permttetl by hin1 who is r l ~ ~ r g c d  ~ i t l i  the duty of 
extrc~smg a dtxgrec of case con~n:cn\urzte w t h  the risk of mjury from 
negligence. One who put):. on thc market nrtlcici ~nlicrently or intrlnql- 
cailp dangcrou.; to hfc and h n h  UWPS the duty of due care to all tlioise 
persons who ought reasonably to hare bccn foreseen as liliely to use 
thenl. h d  an nrtlcle 1. a nlixture of g:i~olinc and kerolmie to be 
 old as stt:mdard ltcrosunc. R a l n s e ~  v Oil  ( o . 186 S . C .  730. 1 9  0.E. 
331; TVctcrs -Ptc~rc  Oil Co 2 ' .  I ~ c s ~ l n r ~ .  212 TT S. 159, 33 L Eri 433; 
dlerchnnts' Ua711i %I. :?J ICI  m r i ? l ,  21,5 Al!a. 370, 110 so. 805: Catljff Con1 
Co. 2 .  H o l l l m m ,  157 Ky. 77F, 164 S n-. 76; Iietztuchy 1ndeperade~:t Ozl 
C'o v .  Schn1tzlcr. 208 Icy ,507, 271 '.IT. 570, 39 a% L. I?. 971): J l r L n i c -  
son u Pnl0go17 Rcfi~zt?g Co., supra; Kenrse 2.. Seyb ,  200 010. ,I. 64.3, 
209 s IT*. (i.'L-i; Flonivg  z!. .!rkansns F~cel  Od Co , 331 S C. 42, 97 S I<. 2d 
7G; G u l f  Rcf inulg Co I > .  J1nr igh f .  I 0  F. 2d 306; E.th:tu~tive -1nnotat1on 
80 L. R. d 4-4-590, wtitlcd "L:abihty of mnnufacturcr oir yeller 
for injury cnum1 by firc>nrms, cxploslves and flaininables." 
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The duty of ordinraxy or realsoinable care under the  circu&mces 
has a t  the  foundation of the law of negligcmce. I t  is a legal Buism tha t  
this pnnclple of l a v  generally comprehends a duty to warn of danger, 
tihe nonpelformance of ~vhlch ~ 1 1 1 ,  when it is the psoxlinate cause of 
Injury, give rme to  liability. Con~sequently, a manufacturer or seller of 
a product, which to hls actual or constructive knowledge involves dan- 
ger to  usens has a duty to glve wasnlng of such dangers. A n n d a t i m  
76 -4. L. R.  2d p. 16 e t  seq., where cases are citcd from a large number 
of jur~sd~ctions.  

This Court m W y a t t  v. Equipment Co ,253 S.C. 335,117 S.E. 2d 21, 
abates the same principle of Ism, quo~t~ng  from Rel&atement, Tolntis, 8 
388 : 

" 'One mlho supplies dlirectly or through a third penson a c~hatkel 
for alnlother to use, is subjeot to liability to  those whom bhe sup- 
plier should expec~t to  use bhe ohattel wirtrh the  consent od the other 
or to be in tihe vicinity of its pmbable use, for bodily harm caused 
by the use of the  chattel in the  manner for which and by a pmson 
for who~se m e  iit is supplied, if tihe supplier (a)  k n o w ,  or from 
facts kniown to him ~ h o u l d  realize, tha,t the chattel is or is likely 
to be dangerouts for tlhe use for whioh i t  is supplied; (b)  and has 
no reason to  belicve tihalt tihose for whose use the chattel is &up- 
plied will realize its dangerous condition; anid (c) failis to  exercise 
rela~sonable care to  inform them of its dangerous condiltion m of the 
facts n-hich make i t  likely to be so'." 

The only allegations of fact in the  amended complaint as  to  Shell are 
to the effect th~at  a t  all times complained of Shell was the  &ole supplier 
of petroleum products to Catawba, and delivered to it, among athey 
products, regular antd premium gasoline and kerosene or a mixture of 
t~he same. Admitting, for the purpose of the demurrer filed by Shell, 
tha t  the above factual averments are tme,  thare is nfo allegartion of 
fact in ~ ? i e  amended complaint thait Shell sold suoh a mixture to  
Gatawba as standard kero~senle to be used as shandard kerosene, or t h a t  
Shell sold to C,nt%an.ba an s t a n d ~ r d  kero~sene n fluid to be used as staad- 
a d  kerosene tha t  did not me& the requiremenibs of the definition of 
kerosene as  set fartih in G.S. 119-16.1. If Catawba did put in  an  under- 
ground t<anli owned and nlainltained by i t  a t  Broome's store and service 
station for the s~tomge of standard keroiscno a mlxture of gasoline and 
kerosene or a mixture of kerosene and other highly csplosive substiaace 
t o  be sold and used as standard kel~osene, there is no allegation of fact 
to the effect tha t  Slicll had either actual or conertructlve knmvledge of 
it, oir participated in i t  in any way. 
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G.S. 119-34 states: "The retall dealer sliall be held responsible for 
the q u a l ~ t y  of .tihe petroleum products he sells or offers for sale," and 
conta~ns a proviso not relevant on tihis appeal. Plaintiff In her brief 
states, G S. 119-34 "places the respons~bil~ty upon the retaller for the 
quality of die  produc~t sold." Shell is not a retall dealer here, and this 
sbatute lias no apphcation to it. The same is true as  to CaLawba. 

The Court s a ~ d  In Shwes  v. Sample, 238 S.C. 724, 79 S.E. 2d 193: 
"In an actlon or defeme based upon negligence, ~t is noit suffic~ent to 
allege the mere happening of an event of an ~njurious nature and call 
i t  negl~geizce on tlie part  of the party sought to  be charged. This is 
necessar~ly so because negligence is not a faat in itself, but 1s the legal 
result of certam facts. Therefore, tlie facts ~vIilc111 co~nistitute the negli- 
gence charged 2nd also the facts ~ l i i o h  nstabl~sh such negligence as the 
proxmate cause, or as one of the prox~mate causes, of the Injury must 
be alleged." 

ues no It is our op~nion, and we so hold, the amended complaint alle, 
facts ~ I i i c h  show negligence, or facts wh~ch  would permit a f a r  m- 
ference to be reasonably dran-n tiherefrom of negligence, on the part  of 
&hell as the proxmate cause, or as one of the proximate causes, of tihe 
deatlh of pla~ntlff's Intestate. The mere sale and delivery of a mixture 
of kerosene and gaisolme by Shell to  Cetawba doas not lmpose on Shell 
a l ~ a b ~ l ~ t y  for the death of plaint~fl's intestate here resulting from the 
use thereof In the ablsence of any negligence on Shell's part. McLamb 
v. E I .  DztPont D e  11-emozirs R: Co., 79 F. 2d 966; TVy11ze v. Palmer, 
137 K.T. 248. 33 S .E  381, 19 L. R. A. 285; Hercules Powder Co. v. 
Calcote, 161 Niss. 860, 133 So. 383. Gon~sequently, the trlal court was 
correct in sustaining Shell's demurrer. 

Conceding that C l a t a ~ ~ b a ' s  denlurrer to the amended complaint ad- 
n i~ t s ,  for tlie purpose of testing tthe sufficiency of the pleading, tihe 
truth of factual averments from which a fair inferen~ce can be reason- 
ably drawn that Catawba put in an underground tank owned and 
ma~ntalned by i t  for standard kerosene only a t  Broome's store and 
selvlce c ta t~on not dandard kerosene but, in lieu thereof, a mixture of 
gatol~ne and kerosene or a m~xture  of kerosene and other highly ex- 
plos~ve substance, with a flash polnt far below the rn~niniu~n set by G.S. 
119-16 1, and that Cxtawba ought reasonably to have foreseen that  
ul t in~ate  purchasers of such commodity from Broome were l~ke ly  to use 
such conlmod~ty as standard kerosene, yet the  amended complaint con- 
trains no factual allegations to tlie effect that  Cata~vba sold and dehver- 
ed to Broolne as standard kerosene what it knew, or, in the exercise of 
care comniensurate wit11 the r ~ s k  of ~ n j u r y  from negligence, should have 
known, was not standard kerosene but was a m~xture  of gasloline and 
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Itemsene ar a mixture of kerosene and &her highly explosive subatrame, 
o r  tha t  if i t  did have actual or construcbive knowledge of such f ~ t ,  i t  
failed to notify Broome, tihe retailer. 

Pbaintiff contends bhat Rnmsey v. 011 Co., 186 N.C. 739, 120 S.E. 
331, i~ authonity for his contention that  his allegatims of f a d  are 
sufficient. With thliIs cmtemtion me dlo not agree. An exalninetion of trhe 
well-drafted complaint in the Ramsq (.asel on file in the office af the 
clerk of tlhis Court, plainly shows a vast, difference b e h e e n  the allega- 
tiolns tlhcre and in tihe inlsbanlt cdalse. Tlie allegatio~ns of fact in tihe coim- 
pl~amt in the  Ramsey case are to this effect: One Lm Hendenson t m s  a 
mtad  dealer of kerasene and general mercliandse, and purctl~ased his 
lsupplies of kerosene from the Stanldard Oil Company of Xew Jem~ey, 
hereafter called Standard Oil. During Novenlber and December 1922, 
Standard Oil knmilng Henderson to be suclh a retailer negligervtly slold 
to him a large quantity of a very dangerous and exploislve liquid, 
~ ~ l i i c l i  was, as plaidiff i s  inlfornmd and beliere~s, an unlawful mxture  
of gatsoline and kelrosene, for the purpose of being retailed a~s  da~ndand 
kerosene by Hendwson in the regulalr course of his business t o  trhe 
pub l~c  in tha t  coininunity for use as an illumlnant anld for kin~dling 
fires, according to the custon~ prevailing in that community, Standard 
011 well knowing i t  to be the purpose oif Henderso~n to  retail said liqu~ld 
as  stanidasd kemsene and to be so burned. Standard Oil well know, or 
by tihe exercise of realsonable care should and would have kno~~vn, bhat 
the adnlixture sold by i t  to Henlders~oln for resale a~s kerosen~e was ex- 
plolsive (and dangerous to  life when so used. Tlie colnlplaint then alleges 
art length statutels of t(l1is State and rule~s and ~egulation~s of the Depart- 
ment of Agriculture, as autihorized by ~ t a t u t a s ,  in respect to the stand- 
ards, rules and segula~tions :n relation t o  petroleum products sold and 
delivered in thils State, and pwticulady as  to the flash telst of illumi- 
nating oil,s, whic~h shall noit be less than 100 degrce~s Faren~licit, as test- 
ed by the Elliott nietliod, and avers that Standard Oil negligently vio- 
lated tihese ststutcs, rules and regubation~s in ~ t s  tran~~dctions with Hen- 
dcrson. The coinplnint then avers in iulxtance t,llat Standard 0 1 1  sold 
iind dellirereti sucli aclmixture to Hendcmon as s t~nr la rd  kerolqene, t<he 
flash test of alch admixture being greatly 1c)hs than 100 degree~s Fnsen- 
h i t ,  a s  teisfed by the EliiotJ inetliotl--closed cup-nccording to the di- 
rections prepared by the St:tte Oil Chcinist, and being a r e l y  danger- 
ous and explosive l lqu~d.  I I ~ i ~ d ( > r ~ o n ,  not hno\r.mg m d  mixture to be 
d~angei~ous and explasive. on 18 December 1922 refaded a gallon bhere- 
of to plaintiff for use as an i l lu~ninant and to kinidle f i rm On 21 De- 
cember 1922, a t  about 7.30 a n~ , Carrie Lee Iianney, n~other  of plain- 
+iff's intestate Edna E. Ramsey, an eight-year-old child, vals using 
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mid admxture  for kindling a, fire in the liitchen dove, not knowing 
lslaid adni~xture contained gasollne or tha t  it was dangerous and ex- 
plotwve, wnci the admixture ignited and exploded and burned plaintiff's 
intestate, 111.: eight-year-old daughter, n liich burns proxmately caused 
her death. The Ramsey case Tvas for the recovery of damages for tihe 
n rongfui death of plamtiff's intiestate, his e~ght-year-old daughter. I n  
tlI!i~s explo~-.ion plaint~ff's w ~ f e  and 111s l ~ t t l e  son wei-e horr~bly bumed, 
anld both d~c-d in a few hours after the explosion. 

Tile opimon in tihe Ramsey case dioeis not state the relaition of plain- 
tiff's mteatate t o  p la~nt~f f .  In  Annotation 80 A. L. R. 2d p. 305 and p. 
523, ~t 1s erroneously sta,ted tha t  the Ramsey case was an action for 
the death of plaint~ff's wifc. A s ~ n d a r  error appears in l \ l~chie 's Sort111 
Carolina Dlgeqt (1937), Tol. 9 ,  p 325. 

Shell n-a the sole supplier of petioleum products to Ca~tawba. The 
aniendctl c o n ~ p i a ~ ~ a t  does not :illcge auffioient f a c b  t o  show actionable 
negligenre, or factrs which mould permit a f a x  inference t o  be realson- 
ably drnwn of actionable negligence, on tile part  of Catawba to with- 
stand tihe challenge of its demurrer To repeat n h a t  we said before al.; 
to Shell, the mere sale and delivery of a mixture of kerosene and gaso- 
line by Catawba to Riooine does not impose on Catawha a l ~ a b ~ l i t y  
foir the d w t h  of piaint~ff's ~ntelstate resulting from the use thereof in 
t h ~  ablsence of ncgligelnce on Catjawba's pailt. To hold thiat actual or 
coinstrucrt~r.e knowledge of the danger of the mxture  sold by Catawba 
1s not a requls~te to the duty to warn on ~ t s  part, mould make Catawba 
an insurer. The lower court properly suqtained Catawba's demurrer 

The term "contributory negligence," ex vz termini, implies or pre- 
suppolacq neghgence on defendant's pmt.  Owens v. Kelly, 240 N.C. 770, 
84 S.E. 2d 163. By realson of what we have said above, we do nok 
reach the serious quest~on as to whether on the face of the amended 
cornplaint ~tself contributolry negligence on tihe part  of plaintiff'ls in- 
testate is so patent and unque~stionable as to bar recovery by plaint~ff. 
Boyhln L .  Bcnnett, 233 K.C. 725, 118 S E. 2d 12. 

The 10W€?r court properly sustained the demurre~s of Shell and Ca- 
tawba Tliils 1% ~ v ~ t h o u t  prejudice t o  plaintiff's right t o  move in the 
cou1-t below for leave lo  amend his amended complaint under trhe pro- 
v~sionis of G S. 1-131 

Affirmed. 
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PERNAY BTEGBLL v. CATATVBB O I L  COMPANY O F  S. C.;  SHELL OIL  
COMPANY AND ROY BRoOhIE.  

(Filed 20 Korember 1063.) 

APPEAL by plsllinitiiff from Johnston, ,I., M a y  1963 AIixd Sesrsilm of 
UNION. 

Civil lachian to  recover d~amagecs far the desti.uctio~n by fire of fumi- 
rtvre in a house  allegedly caused by plaintiff's son Coy Lee Stegall pour- 
ing a mixture of gasoline and kerolbene or a mixture of kerolsene a d  
anoltiher higihly explosive subdance on a live fire in a wood stove, which 
lrasulted in an explwisn, heard upon isleperate demurrre~ns filed to tihe 
amended complaint by defmd~anrhs Catawba Oil Colmpany sf North 
Claxolina and Shell 011 Company. 

From a judgment sustaining the separate demurrer of each oil corn- 
pany, plaintiff appeals. 

J .  M a x  Thomas for plaintiff appellant. 
Snzith & Grifin b y  C .  Frank Gri f in  and Richardson & Dawkins b y  

0. L. Richardson for defendant appellees Catawba Oil Company of N .  
C .  and Shell Oil Company. 

PARKER, J. The amended co in~la in t  here is iden~tical witlh the 
arnmded complaint in t4he cda~se of Sheila hIangum Stegall, AdmiIuiishra- 
trix o~f tlhe E d a t e  of Coy Lee Stegall, againist the same defendants here, 
tJhe opmion in vhich is filed thiq day ante 459. with the  single excep- 
ltion t h a t  in the  case of Sheila Mangun1 Stegall, Admini~stratrix of the 
Estaite of Coy Lee Stegall, there are allega,tionis as to  the burns aald 
dsatrh of Coy Lee Stegall, her qualificlation als admi~nis~tiratrix of his 
esliate, and a prayer for recovery of danlages fo~r his death, and tha t  
here dhere are allegatioln~s as to t~he destruction by fire of plaintiff'is 
furniture land of tthe house, and a prayar for recovery of damagas for 
tthe desrtrucltion of his furniture. I n  each case i t  is t,he slam ex~lcision, 
and allegedly caused the same way. 

The separate demurrer of each oil clompany here i~s identical wit111 
the sepallate demurrer of ench oil company in the case of Gilielil~a Man- 
gum Stegall, Sdmin l~ t~ i~ t i . ix  of the Estate of Coy Lee Ftegsll, and tlhe 
judgment here is identical ~ ~ i l i ! ~  the judgment entered in that  case. The 
briefs in boC11 cases are identical, nlt~ll tlhe eaeeption tha t  in the clase of 
Biheila Mangum Stegall. Xdinlnisitratrix of the Estate of Coy Lee 
Stegall, tlhc joint brlef of tJlle defendant oil companies conltenld~s tjhat on 
Che face of the amended complaint i t d f  ~ont~r ibutory negligence on 
the part  of pl~aintiff's intestate Coy I,PC Stegal! is so patent and un- 
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questionable a,s to bar recovery by plaintiff. I n  addition, eounvel in 
lbo~th cases are the  same. 

The judgment below 1s affirmed upon authmity of the clase of dlheila 
Mlangurn Sixgall, Adnl~ni~staatrix of Coy Lee Stegall v. Catawba Ozl 
Company of N .  C., Shell Oil Company and Roy Broome, ante, 459. 
This ie without prejudice to plaintriff'ls right 60 move in the court below 
for leave to  amend hls amended complaint under the provi~sions of G.S. 
1-131. 

Affirmed. 

BOTCE STEGALL v. CATAWBA 011, COMPANP O F  X. C . :  SHELL 011, 
COMPbXT A K D  R O T  BROOME. 

(Filed 20 November 1063.) 

APPEAL by plaint4iff from Johnston, J., May 1963 Mixed Semen of 
UNION. 

Ccvil action to  recover damages for the destruction hy fire of a 
house allegedly aaused by Coy Lee Stegall pouring a mixture of gaso- 
line and kero~sene or a mixture of kerosene and another highly exploave 
~sub~stalnrce on a live fire in a wood stove, which rersulted in an exploisio~n, 
heard upon separate dcmurre~rs filed t o  tihe amended complaint by de- 
fenda~nts C,atswba Oil Coinpany of North Carolina and Shell Oil 
Company. 

From a judgment sustaining the separate demurrer of each oil com- 
pany, plaintiff appeals. 

J. V a x  Thomas f o ~  plaintzff appellant. 
Smith R. Grif in  by  C .  Frank Griftin and Richardson cY: Dawkzns by  

0. I,. R7chardson for defendant appellees Catawba Oil Company of 
S. C .  and Shell Ozl Company. 

PARICLR, J. The explosion and fire here i~q the same explosion and 
fire as alleged in the amended complaint in the case of Sheila 1\1di1gurn 
Xtegall, Akdnmustratr~x of Coy Lee htesnll, again~st tdlle saiile defend- 
ants here, the opinion in wllich is filed this day ante, 439, and the 
same explos~ion and fire as allcgecl in tlie ainendcd complaint in the 
case of Pernay Stegall ngnms~t tllc same defendnnts here, the opinion 
in xliich is filed this day ante 368. T l ~ e  caplosion and fire enuwl the 
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deahli of Coy Lee Sitegall, the destruction in the l~ousle of the furniiture 
of Pelrnay Stegall, and the destruction of a house owned by the plain- 
tiff, in wliich his brother Perniap Stegall lived as ha tenanit. 

The amended compla~nts in all three cascls are   den tical. \ n t h  the 
exception that one alleges the death of Coy Lee Stegall, and the o t l i e ~  
t<wo property damage. The denlurrerrs filed in all three cases are iden- 
t ~ c ~ a l .  The  single judg~iienct in all throe cases is ~dentlcal.  The bnefs 
filed by coui~sel in all three casels are iclenticnl, with  he exception tihat 
in tihe death calse defenidan~tu' joint brief conten~ds tha t  on the face of 
die  amendcd complaint itself contributory negl~genlce on tjlie par t  of 
plaintiff's intostate Coy Lee Stegall i~s so patent and unqueztionable as 
to btar recovery by plaintiff. I n  addition, counihel In all three caws are 
~11e same. 

Tile judginen~t b e l m  is affirmed upon authority of the caee of Sheila 
JIangum Stegnll, iidministratrix of Coy Lee Sfcgnl l  v. Catnuqbn Oil 
Company of 11'. C., Shell Oil Compaqi and Roy Broome, ante, 459. 
This 1s without prejudice to plaintiff's right to inove in tlie court below 
for leave to amenld his amended complaint under tile p1.o~-isions of 
G.S. 1-131. 

-4fimed. 

IIESRY P. BREWER v. ROBERT ELKS, JE,SlSIE B. ELKS, R. V. KEEL, 
A X D  BERTHA (!. KEEL. 

(Filed 20 Xovember 1063.) 

For the payee to establish as a partnership liability a note not signed in 
the partnership namp, it i~ required that he show that the partner signing the 
note acted on behalf of the partnership in procuring the loan and was au- 
thorized to so act, or that the other partners, with knowledge of the trans- 
action. thereafter ratified the act of the maker. 

2. Same- 
The mere fact that a partnership uLtiruately benefits from a contract 

inade by a partner in his own name does not create a partnership obLi- 
gation. 

3. Partnership 8 8- 
Where a receiver is appointed to tnlie posvesrsian of partnership assets 

for diseolut.ion, the creditors must file and prove their claims against the 
partnership as  directed b , ~  the court or be barred, G.S. 1-507.6, and upon 
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the filing of such claim ally partner m a r  challenge the ~ a l i d i t y  of the 
claim as  a partnership liability. G.S. 1-507.7. 

4. Partnership 5 4- Fai lure to except to finding t h a t  notes were part- 
nership liabilities held a n  admission of such liability. 

Plaintiff institnted a w i t  on a note a s  a partnership liabilitr The note 
was not exwntet! in the name of the partnership and there !\a> no evi- 
dence that tlic p ~ r t n e r s  not signing the note authorized the p n ~ t n e r  sign- 
ing the note to borrow f m d s  for the p&rtnership, but there was evidence 
that  in proceedings for the dissolntion of the ~ a r t n e r s h j p  the notes were 
asserted and allowed a s  a partnership l i ab i l i t~  and that the par t~wrs  who 
did not sign the note failed to except to the receiver's finding to this effect. 
Held: The failure to except to the receiver's finding\ of partlierrl~ip lin- 
bilitg is competent as an admission of partnership l:,lhility, and therefore 
nonsuit on the ground that the evidence was iiunficient to  eslnblish a 
partnership liability is error. 

8. Jud,qlents § 38; Pleadings a 2- 
I t  is not required that  the complaint allege eviclen~tiary ruatterh, there- 

fore the failure Ito except to rr judicial determination that the claim as- 
serted w\-as a partnemhig liability may be competent a s  ericlence of ail 
admission, nutwithstancling that the judgment in the partnerrhip l~roceecl- 
ings is not pleaded as  a n  esto~pel .  

APPEAL by plaintiff from Bone, J., March 1963 Civil Session of 
WILSON. 

Defendants were partners trading as Friendly Furniture Conipany. 
On 1 Februa1.y 1958 Friendly Fulniturc Company executed a note for 
$2,000, payablc on demand to thc order of plamtiff. This note was 
also islgnetl by defendants Elks. 

On I 7  Fehrusry 1939 plaintiff and defendant; Elk> exccutetl i note 
payable, on 15 January l%O, to Guaranty Bank (Ts Trust Co Phintiff 
alleged this note CT-~dcnced a loan to the partne~alilp; he .ignccd for tlic 
accoiiimod~atlon of Fnendly Furniture Compmy. Dcfen t i~n t  Robert 
Elks n n s  the manager of Friendly Furniturc Co1x1)nny. He n1,tetl 111 

tihat c,ipnclty for fourteen yearc and n-:i. -o actlng nllci? t l i ~  not(>, 

njotes. Hits claim Tvas allo~n-ed I J ~  the rc~ceivc~~~. I Ic  was paid fronl th(, 
sale of part.nerdiip a8sset.s the sum of $1 .:l71.6,5. Hc applied this ;ill i l  as 
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a credit on the nlote dated 1 February 1958, leaving a bal~ance owing 
on tlhat note of $963.15. 

Defendants Elks d:d not, deny 1i:lbility for tlie amoluntis clain~ed. 
Judgment lvaa entered agaimt trhem for the balance owing on tihe two 
notes. 

Defendantis Iieel by answer denied  heir liability to plaintiff in any 
sum. During the trial they admitted 1i:ibility for $963.13, the balance 
claimed t o  be owing on the note s~gncd in the name of Friendly Furni- 
ture Coiapany. 

The court, baing of tlie opinion 1,h:it plaintiff's evidence was not 
,sufficient to elstablisli liability of tihe partnership for the  note dated 17 
February, payable to Guaranty Bank & Trust Co., rendered judgment 
agaimt defendants Iieel for $963.15 in accordance wit~h their adnussion 
and non-~uited plaintdPs cause of actlon oil the other note. Plaintiff 
excepted anld appealed. 

M o o r e  cC: M o o ~ e  b y  R o b e r t  G. W e b b  for plai~l t i f f  appel lant .  
111. E. C a r e n d i s h  a n d  I,. T I 7 .  G n y l o r d ,  Jr . ,  for rlcfendnnt appellees.  

RODMAX, J. I t  11s provided by statute "all partnens are jointly and 
Bevelally liable for the acts and o~bligatio~ns of tlie partnens~hip." G.S. 
59-45. Hence the admission of defendants Keel tliat tlliey were general 
partners in the businie~ss conducted under the name of Friendly Furn- 
iture Company, coupled witih the ttv~tnnony tha t  Guaranty Bank & 
Trusrt Co. discounted tlie note of 17 February 1939 which 0111 i ts face 
bore no evidence ttlialt ~t mals an obligation of die partnerslhip, purport- 
ing merely to  be the abligaltlon of dt~fendants Elk~s and plaint~iff, pre- 
sents for doterminat~on this question: Did plaint~ff offer any evidence 
on whic!i a jury should be perm~tted to find tha t  tihe note wns in fact 
n pnrtnersliil~ obligation? 

Khere a contract apparently made for the purpose of c a r q m g  on 
paitnersd~~p hulsiness 11s executed in the parlnerslhip name by a partner, 
itrhe p:ir.tlrier~~liip is liablc for a bre~acl: of the contixct c ~ e n  though the 
partner ~ v n s  not autdhorized to so contract, unless t!ie other pa r t~es  to 
the contract had knon-ledge of the lack of authority; but "an act of a 
partner wli~cli is not apparendy for the carrying on of t~he bus~~nreisis of 
the partnersihip in the usual way doels not bind t~he partnership unless 
authorized by the other partne1.s." G.8. 59-39. 

Here the note was not signed In t'he partnership name; ~t d~id not on 
lits face purport to be for t~he benefit of the pertn~ership. To esrtabli~sh 
lisbility, plaintiff must show trhat tlw partnetr was acting on be~half of 
tihe partnership in procurinq t(he loan and was autlior~zed to so act ;  or 
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that  the partners, mith knowledge of the transaction, thereaftelr ratl- 
fied hhe actis of their partner. 

Defendant Rabert Elks testified that  he was, on 17 February 1939, 
trhe mianaging partner olf the  Friendly Furn~ture  Co~mpainy, having 
served in tihat capacity for fourteen y e x s .  He  a~sked plalntlff "to sign 
some notes a t  the bank for the company mith me. Mr. Brewer s~aid tha t  
he  would and on Fehmary 17, 1939, Air. Brenre~r and my wife and I 
went to the Guaranty Bank and Tru~st Company to sign the notes. Mr. 
Brewer signed the n~otes with me and my wife a t  my reque:% be~cause 
bhe Company neede~d tihe money." He testified tliat the proceeds of the 
loan were by mistake deposited in 111s personal account; he inimediately 
wrolte a check transfwnng the fund3 to the eredi~t of Friendly Furniture 
Ciomnpany . 

Tlhe mere fact that  a partnenship ultimately benefit. from a con- 
tract made by a partner i~n his own name dom noit create a pai%i~ers~hip 
obligation. Wzllis v. 11711, 19 S . C .  231; Queen Czty Petroleum Products 
Co. v. Sorwood-Iiyde Pa~ l i  Bank c t  T n u t  Co., 197 N.E. 357; Lemon 
v. Montgomery, 288 P .  2d 407; Bank of America iYat. Trust &: Savings 
Assn, v. Ki~mle .  160 P. 2d 875; Fzrst State Bank of Riesel v. Dyer, 
234 S.W. 2d 92; Partnership, 40 +Am.  Jur. see. 149, 68 C.J.S. see. 146. 

Partneinslhip contractrs are not usually made in the names of the in- 
dividual partners. The usual m y  for a partnersthip to indicate its lia- 
bility for money ban-owed 1s to execute the note in ~ t s  name. Since the 
nolte here sued on was not executed in the name of the pa~%nemhip, 
plaintiff !had trhe burden of s~howing defendants Keel had autihorized 
ithe translaction. We find nothing in the testimony of plaintiff or de- 
fmd~ants  Elks to ~var ran t  a finlding tliat defendantds Keel had authorized 
Elks, in b!ieir individual names, to borron- for the pertnelship. 

Plaintiff doeis not, however, limit his claim of partnership liability to 
tihe fact~s teis~tified to by him and Elks. I-Ie alleged an  originla1 partner- 
ship indeibtednems of $4,000 evldemced by t v o  noteis of $2,000 each, a 
payment of $1,371.83 by Kite, receiver of Frienldly Furniture Com- 
pany, on the pnr tnerhip indebtedness of plaintiff, which payment he 
applied as a credit on one of the notes. 

Defendants KeeI ad ln i t t~d  the aIIegation t!lat IIite, receirer, had 
paid plain,tlff $1,371.85. 

To show partnenship liability for the sum sued fotr, plaintiff offered 
in evidence the judgment roll in a civil alction instihted in Pi t t  County 
on 22 February 1960 entitled "Robert Elks and wife, Jessie R. Elks 
Against R .  V .  Keel and wife, Bertha C. Keel." The record consi~sted of 
(1) summons shoving service 23 February 1960, (2) complaint alleg- 
ing plaintiffs anld defendants had since January 1949, as partners, con- 
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duetied a retall furniture business under the firm name of Friendly 
Furnltuie Company, tha t  the partnership was indebted to vaslous 
creditors and was without funds to meet its obligait~on~s, tihat a recen-er 
flhould be appomted and tihe past,n1e~shlp dis;olved; (3)  an older made 
23 February 1960 with the consent of defendants Keel appo~nt~nf :  H ~ t e  
as  reccivcr of the part;ncrsihip acsctrs; (-1) a conlsent older for the wle 01f 
p , u t n t d ~ i p  nssct~s and for notice to creditols to file wi thn  the t m e  
fixed t l ie~r  claims agamst the pastnenship; 13) an affidavit of plnint~ff 
asmf lng  tlhnt the partnersli~p wais indcbtcd to him in tile -uln of 
$4,000, whlcli ~ndebtedncas mas cvldenctd by the two notes lieic wcd 
on; ( G )  rcport of the receiver filed 12 ?epf eliibcr ?hen lng ( n'l espcilsas 
of tlie rece~verdhip, (b )  preferred cla11113 m d  unl~nld expcnzcj of the 
sece?J crahip, ( c )  "cla~ms fi!ed with rwclver I i a ~ i n g  no l~refei~encc," 
(d)  cla~nls fiied 71-11ich the recelver dis,lllon ed. 

The receiver rcpoi ted tIhe p:istnersl~~p was ~ndebtcd to plaintiff In 
tihe sum clsmed.  On 11 Sovembcs 1960 an ordei n as entered approv- 
ling and confirming the report of the  recelver with drections to dls- 
burse the  funds in 111s hands In t(he mariner set out 14 hm report. 

On 14 Sovombor 1960 the receiver f led his report showmg his dlls- 
bunsementis a~s  dllec~tcd by tile court. Included ~n 111s disbunscments was 
the sum of $1,371.85 paid plslntlff. T l ~ e  amount paid unsecured cred- 
i t o r ~ ~  wals 34.2963% of their c la~ms.  This report was received, approved, 
and the l.ecelrrcr dmharged. 

When a partner seeks a di~ssolution of s partnorship and with the 
con~sertlit of tlhe other partnens a receivelr I., appomted to take poslwssion 
of partnership ussots for dndribution to the par t~es  ent~t led t~ l i~ ic to ,  
the 1 a ~  contcnzplatas a judlcial deterrnii~ation of the llab~lltins of tlie 
pastnlesahip. Ungtil the habilltias of the partnerslhip have heen dcter- 
mined there can be no distribution to  the partnc~rs. G.S. 59-70; Lnck- 
ner v. Mtliechney, 252 F. 403; Tliompson v. Thompson, 1-42 S.E. 2d 
26;; Carter v. Carter, 24 So. 2d 739. 

When tllie c o u ~  t so directs, credit0a.s 1111ist file and prove t,lcir clainls 
or bc barred G.S. 1-507.6; Surety Corp .L. Sharpe, 233 N.C. 83, 62 S.E. 
2d 301. The receiver must "palss upon and allon- or disallow" trlle claim. 
He  must report hiis findings t o  the court. Any interasltcd pal\ty may by 
exception to the receiver's report c~hallenge Ilia finclings. Tllc va i id~ ty  of 
thc cllaim so asserted must then be deterlmned by the court. G.S. 1- 
307.7. X partner imdiv~duslly llable for partneirship debts, ~f the part- 
nership assets are insufficient to disclmrgc the claim, is unquestionably 
an  "interested person" who may challenge the validity of the a~ssertcd 
part(ne1rslhip obligations. Surety Corp. 7 1 .  Sharpe, 232 Y.C. 98, 59 S.E. 
2d 593; 65 C J.S. pp. 991-2. 
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It lias been held tha t  where tlhe partnership assets are inisufficient t o  
dlmliarge the pa~rtnerslliip obligations, clalrnant may, In the proceed- 
ing in whir~h tlie receiver vials app~in~ted ,  have judgment against trhe 
individual partners for the balance of his clalm. Lackner v. Mck'ech- 
ney, supra. 

Plaintiff did nlot move in the actlon inlstituted in Pi t t  County for the 
dissolution of +lie partnership for a judgment againlst tlie individual 
partners for the balance owing tio him after crediting on his clalni the 
playinent made by hhe receiver. MTe need not decide whether the com- 
pllairut is sufficient to allege a judicial determintation of partrier~hip lia- 
bility. Defendanihs' failure to except to the receiverk finding tjliat the 
partnership wa~s liable to plnintiff for the full $4.000 niay be ~ h o x n  as  
an admission that  the  partnership was either o~riglrially liable because 
trhe pal-tnera had authorized defcnd~ants Elks tlo execute the note, or, if 
ttihey had niot o~riginally authorized the execution of the note, the part- 
nela1i;p had hhereaftcr mtified the act of Ellis in borromlng in his olwn 
name for the bc~nefit of t,he partnership. Here the plaintiff dld not rely 
on the judgment poll vdiich lie offered as an estoppel. R e  used i t  as a n  
adinission, an evidantiary matter. Parties are not required to plead 
evidentiasy mattcrs. "The purpose of the complaint is to allege the 
~wntbstantive anld coln~stituent fact; of the cause of action, not to nar- 
rate the evidence supportmg them " Thonzas R. Howard Co. 2 , .  I n s w -  
ance Co., 241 S.C. 109, 84 S.E. 2d 337; Banzel v. C;ard?lcr. 210 S . C .  
249, 81 S.E. 2d 660; Foust v. Durhwn, 239 N.C. 306, 79 S E. 2d 519; 
Thorpe v. Parkcr, 199 N.C. 431, 134 S.E. 671; Stancill v. James, 126 
N.C. 190. 

Revemed. 

ROBERT D. STEWART, ADMIR'ISTRATOR O.T.A. O F  THE ESTATE O F  W O R T I ~  
SPEWART. DECEASED V. HARRIET S. ROGERS. 

(Filed 20 RTo~ember 1063.) 

1. Death § 2- 
The continuous and unesplained nbsenee of a person from his domicile 

for a period of seT7en Tears, without being heard from by those who mould 
naturally expect to hear from him if he were alive, raises a prewmption 
that such penson is dead, and the period a t  which i t  is presumed that  life 
ceased may be shortened by proof of faats and circumstances from which 
a jury may reasonably infer, by the test of reason and experience, that 
death ensued at an earlier date. 
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2. Same; Marriage 5 2-- Evidence held t o  support finding t h a t  miss- 
ing  person was dead some th ree  years a f te r  disappearance. 

Erviclenoe tending to show that  a person alone in a flight on a return 
trip to his home in this State mas not qualified or licensed to pilot a plane 
in bad weather, that there was a sborln in his path of flight, that  his in- 
tended path of flight was along the coast line for a considerable distance, 
that the nind was of sneh re~locity and direction as  to blow him out to 
sen, that  he did not land a t  or oommunicate wit11 any airport within the 
tlying range of his pkne,  that rthoro~~gh and exhaustive searches were 
made for hi111 along the line of flight, etc., and that  he had not been heard 
from since he began his journey, is held sufficient to sustain a finding that  
such person was dead a t  the tinie of the remarriage of his widow more 
than three J ears af ter  his disappearanc7e. 

3. Trial  s 57- 
In  a trial by the court under agreement of the parties, the findings of 

the court a re  a s  conclnsire :IS the verdict of a jury when the findings a re  
supported by competent evidence. 

4. Marriage § 2-- 
il second or subsequent marriage is presunled legal until the contrary 

is proved, and the burden is upon the person asserting a property right 
based upon the invalidit7 of the second marriage to prove iLs invalidity. 

APPEAL by plaint~ff from Mallard, J., 12 August 1963 Schedule "C" 
Session of NECKLEXBURG. 

It was agreed and stipulated by 'uhe parties to  tihis aotion bhat the  
rtrilal judge should conduat the trial without a jury, hear the evidence, 
and rcmder judgment upon his findmgs of fact and conclusions of lam 
a s  authorized by G.S. 1-16, 

The defendant and Worth Stewad were ma~r lod  on 11 September 
1932. T h e ~ e a f t w  they lived together as husband and w f e  u n t ~ l  26 
F e b r u a v  1933. 

There were two children barn of $he marriage between the defend- 
ant  and Worth Stewart. Botih of t~helse cli~ldren, Robert 13. Stewart, 
the plamt~fi,  a~nd Crabe S. Stewart, w e  now 11v1ng and are S ~ L L  ~ n r i s .  

During the period of idhis mar~iage,  Worth Stewart accumulated sub- 
sltan~t~al prope~rties, inicluding cash, storks In clo~sely held theatre cos- 
poratio~ns, psrtneaship mterasts ~n thoatre coinpanlels, rein1 esltate held 
 by tihe e~ltlrcties with the defcndant, and pol~ciels of insurance upon his 
lifc payable to trhe defendant als named bcneficlary. 

All the evidence tends tto slhow tha t  Worth Sltewart had no marital, 
finanlcial, olr health problenx of any consequence. He dis~appetarcd un- 
ider the circurnstanceis hereinafter se~t out on 26 17cbruary 1953. The 
evidence raises no inference or ~suggeist~on of any motive on the part 
of Worth Sten-art to leave his family an~d buanass. Although he had 
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ovm $23,000 in his personal checking accoun~t, lie had no rnolre than 
$300.00 in ca>h when lie dawppcuared fur then nor^, he never drew :1ny 
check~s on thiq account aft<w his d1suppear:ance. 

Worth Stex-art owned a single-engine I3eccll Bonanza alrplanp w h r h  
he soinetimo~ flew hl~naelf, nlthough he was neither quahfied nor liccn- 
sed t o  fly In had weather, and 111s plane n a- riot equipped for operat- 
ing in in~stirunient-xveatllcr conditionb. 

On 21 February 1933, ~ ~ o r b 1 1  Xtcn-art tlcl)nrted from C l ~ a ~ l o t t e ,  
Soit,ll Cwolina,  with two cornpanio~w n h ~ l  ti tB12 planc, n ltb tlic 111- 

tentlon of flyinq to a n  nxficld near Fort Plcrce. Florida. On the  n a y  
dcnvn, lio~vcvcr, they encolmtcred bad n-mtller and ~vllen ~t b ~ l c ~ i i i e  
appnrenlt t ha t  Sten.,lrt was having co~n~sidcral~k tl~fficulty In n,avieating 
and hnndlmg the  aircraft under t~licie condition.. h ~ s  friend.: prevLiilcd 
upon him to land a t  Jack.onville,  florid^, and from i11e1-e t h ~ y  pro- 
ceeded t o  their destination hy  commercinl airliner. 

b f t c r  several days of fislilng, TJ-onth >ten,iit announced 111s ~ n t e n -  
tlon to  re~turn to lii: famrly and bu\ina,-. in Charlotte, Sortjli Caro1;m. 
I I e  llnd liis plane flown to him from Jackar~i;\dle, anti on the  return 
t n p  Ile stopped over a t  Jacl<sonville to drop off the p~lolt n ho had flonn 
the  plane to  1iln1. H e  then left Jsclisonv~lle, alonc, a t  npproxlmately 
11:40 a m., 26 February 1933 Although the ncather  Jvai clear art Jack- 
sonvlllc, t h e ~ e  w a j  n broad arc of turbulent wen.ther estendlng acro-s 
111s Intended pa,t~li of flight Koth~ne;  hais l-rc cn 1ie:lrd of TJ-orth Stm-ar t  
zincc lie left ,Jaclisonvdle. Extemlvc air : ~ n d  giound eosrch along his 
~ntended pabh of flight turned up  no trace of h n  or lils p lme .  C ~ v i l  
L\ir Patrol  un~ t , s  in Sortdl C n ~ o l ~ n a ,  Soutill Carolina, Georgn anti Flor- 
ida,  inlcludmg unlts from the  United >t ltoz AIanne Air TV:ng, the  
Unlted States S a v y ,  and Air r\e~:cue Sen-ice from Elgin AH* Force 
J3n.c rn Florrtln, flew 3s0 seuicll ml.rsions In a n  effort to locate V'orth 
Stcmart and 111s planc. The search begal: on 27 Fobruary 1953 and con- 
tmued foir eleven dayq. Lilie~vize, all :~ilport.; n-eie clleclicd n r t h n  tjhe 
possrble f lpnr:  range of the Beech Bonniiza Allrcixft  pilotctl by bten art, 
and ~t was determined that  he ncver landed a t  or contnctetl nny of t l~cze 
airports. 

Tlhe defendant man:igcd Ti'oi tll b ten-nl t 's 131 olwr t y  and Lu.inc--. as 
liii3 gunsdlan u n t ~ l  29 l l a y  1956. On tha t  date she n-ars appointed ,701- 
lector of 211s esta,te and continued to manage 111s a f fa~rs  unt:l 9 Sept~ 'n i -  
her 1960. 

On 30 J I a y  1956, the defendant and T i ~ o i ~ ~ a s  3. Rogens Tvere married. 
On 15  Septeniber 1960, the ~ 1 1 1  of TT70rtjli s t en  a r t  wa~s a d m t t e d  to pro- 
bate  afber it had been ~ u d ~ c i a l l y  detarmmed tiliat TYortih Stelvast ~ v a s  
dead. The plaintrff, son of TTTortli Stewart, [vas appornted adn11n111itr:t- 
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tor c.t.a. The defe~ndant dilcsented from the ~ 1 1 1  on 31 October 1960. 
Subsequenhly, a partial distribut~oa IT-as made to  the defendant witih 
the esprcis u n ~ d e r ~ t a n ~ d ~ n g  that  it wou!d be rettui-ned to tl!x astiate if 
derfendlant had forfeited hor rlglit to ~sliare in the astlate by lier remar- 
rlage. 

Plaintiff, aa adminilstrator, brings this acltion to recover such partial 
d i s t l ~ i h t ~ o n  on the ground tliat tlic defendant's r e n i a i ~ ~ a g e  before 
Worth b t e ~ ~ s r t  was declare11 dead ia equivalent to an elopement wltrh 
an adulterer anld bars t~!w df'fendanit's right to share in the astate. 

Franl the foregoing er~dence the court found as a fact, among other 
thing?, tliat 'iTlierc is 1110 er:dence thnlt, a t  the tulle of tlie defcnd~ant's 
marriage to Thomas P. Ilugers on May 30, 1936, Worth 5teiwal.t wals 
alive, all of the c~rcumstances surroundmg his diisappearance ~ndioat- 
ing tha t  llie did nolt continue in l ~ f e  t o  that  date, and fo~r the purpose 
of resolving the i3sues before the court in this aalse, he 6s comldered as 
liawng died prlor to May 30, 1936." 

The court bclow concluded as  a niatter of law tliat. "The defendant 
was l~awfully married to and residing n ltll TTortJl Stewart as his ~ n f e  
a t  tilic time of 111s disappearance, and the defendant has never aband- 
oned tlie said Kortli  Stewart, has never refused to live with him, has 
neve~r been divorced from him, anld has never eloped or comni~~t~ted any 
other act n-ll~cli ~vould, under any lalw of this State, har her from shas- 
ing in tllie &ate of '\f'oi1D1i Stewart a~s his survivinlg spouse." 

The court further concludcd that,  "The defendant's marriage bo 
Thomas S. Rogers on May 30, 1956, was lawful, and tlie defe~ndanrt lia~s 
iiiot focfc~ted, eithcr hy said marriage or by living with Tliom~ais S. 
Rogers as his wife since said marriage, her right to diase~nt from Dhe 
will of Wolrtii~ Stewart, to sliaue in thc di~tribution of the cs6ate of 
IT-o~ith Stewart as his >ur~-i r ing sp0u.e ' * +." 

Upon the facts founld i d  tlic conicluaions of law dx-art1 tlierefrom, 
the court bclow ordered, adjudged and decreed bhalt (1) lihe plaiartiff 
take nolthing of the defendant in this action; (2) tha t  t!ic defendant 
is tlie o m w  and entitled to the procwtis of tlie ~ ~ o h c l e s  of mwr:lnce 
described iln the complaii~t; (3)  tha t  the defendmt als surviving tenant 
by tlic enltireity is the owner of t\hc rc3al estate described 111 tlie com- 
plaint;  (4) t11i:lt the defendnnt 1s entitled Co -hare, as dissenkng widow, 
in the estate of Worth Stcn-art; and ( 5 )  tliat the defendant iecover lier 
costs in this actioln. 

Thc plaintiff appeals, assigning error. 

Richard  A. C o h a n  for plaint i j j  appe l lan t .  
R l a k e n e y ,  A lexander  & J l a c h e n  for  defendrrnt  appellee. 
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DENNY, C.J. The determinative question oln this appeal is wheth- 
er or not the marriage of tilie defen'dant to Thoinas S. Rogers on 30 
May 1936, is a valid marriage. 

I n  tlie case of Spencer v.  Moore, 33 S .C .  160, Ruffin, C.J., fipeaking 
for tihe Court, said: '.The rule as  to tlie presumption of death is that i t  
lariseis from the absence of the person from his domicile n-ithcut being 
heard of for seven years. But  ~t seems rather to  be t'he curren: of the 
autdionties that  the presumption is only that tlie person is then 
dead, nlamely, a t  the end of seven year-; but tliat the prosumption does 
not extend to tlic death having occuimd s t  the end or any other par- 
ticulnr time n-ithin t,liat period, and leaves ~t to  he judged of as a  UPS- 
tion of fact,, according to the circumstances, 1,-llicli may tend to zatisfy 
the mind that i t  was a t  an earlier or later day." 

I n  Spencer 2'. Roper, 33 N.C. 033, the ;rame Court adopted m d  quot-  
ed the identical language set out above, and added: "20 inucll of tli:: 

opinion in the above caw is transferred to tliia, bccauv d a t  was tlien 
but intilnated we now exprelss as our conlirincd opinion. The clasei gor-  
oming this were then essrnined and refcrred to lye have again cxam- 
ined them, and after full deliberation see no c,zust3 to alter our opinion." 
Bragaec v. Suprelrze Lodye, 124 S . C .  134, 32 3.E. 244; Beard v. Sov- 
ereigrL Lotlgc, 1S i  S .C.  13-1. 113 S.E. 661. The cases of Spencer v. 
Xoore, sapra, and Spencer v. Roper, szrpm, have been cited with ap- 
proval in the following jurisdirtioms. Duvle v. Briggs, 97 U.S. 626, 24 
L. Ed. 1086; Whiteley v. Equitable Llfe ilssur. Soc., 72 Wis. 170. 39 
X.W. 369; Lukens 21. Camden Trust Co., 2 N.J. Super. 214, 62 A 2d 
866; Solomon v. Redolcn, 52 Cal. hpp .  300, 1% P. 643; Glassock V .  

TT'enre, 192 Ky. 634, 234 S.TIT. 216; Tobzn v. Cnzted States Rallrond 
Retirement Board (U.S.C.L4?I. Gth), 286 F. 2d 480. 

I n  Trust Co. v. Deal, 227 S . C .  691, 44 S.E. 2d 73, this Court s ~ i d :  
"When in a judicial proceedin~g i t  is necessary to ascertain as a ma- 
terial fact whether a person is living or dead, tlhe fact of death may be 
establ~shed by circunlstantial evidence. 

" 'The absence of a person from his doinicile, witchout being h a r d  
from by those n+ho would be exptucted to hear from him if llving, r~~ise.; 
a presumption of his death-i.e., that lie is dead alt the end of seven 
years.' Carter v. Lzlley, ante, 435, and cited cases. 

"The mere abilence of a persoin froin a place where his relatives re- 
&,;& but wliich is not his o m  place of residence, x-ithout being heard 
from by then1 for a period of seven ycars, 1s not sufficienh to create a 
presumption. 25 C.J.S., 1058-9. It is the proof of the continued and 
unexplained absence of a person from his home or place of residence 
without any intelligence from or concerning him for the required pe~iod  
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which gives rise to  the application of the rule. 16 A.J., 19;  23 C.J.S., 
1057. 

"This rule sf evidence is a procedurnl espedienit lsired by necess~lty 
and is baised on the generally accepted fact  tha t  a normal per~son will 
not, if alive, remain from his home for seven years without communi- 
caking with family or friend~s. 16 A.J.. 19. 

"The strength of this presumption varies with the circums~tances; its 
force depends on the character of tlie perlson, h a  attaohinent t o  his 
home, and the circumstances under which be left. 25 C.J.S., 1036, 1061; 
16 A.J., 21." 

L i l re~ ise ,  in Fidel l ty  M u t u a l  L i fe  ilssoc?atzon v. Net t l e r ,  185 U.S. 
308, 46 L. Ed. 022, blie Suprcnie Court of the United Statas approved 
tihe following in~struct~on to the jury: "While dea~tlll miay be presumed 
from tJlie absonce, for seven years, of one not heard from, where news 
from liiin, if living, would plrobably have been had, ye t  tins period of 
seven years durmg which  the  p ~ e s u m p t i o n  o f  continued life runs,  and 
a t  the end of zchzch zt 2s presumed t h a f  l i f e  ceases, m a y  be shortened 
b y  p ~ o o f  of such facts and czrcumstances connected w i t h  the disappear- 
ance of t he  person whose lzfe zs the  subject o f  inquiry ,  and cixuin- 
stanceis connected with his l~albits and customs of life, a~s, submitted t.o 
the tejst of reason and experience, would sliow to your satisfacltion by 
a preponderance of the evidence that Ihe person wais dead." (Einphasi~s 
added.) 

The el-:dence adduced in the trial below shows a complete lack of 
motive on tlie part  of Worth Stelwart to disappear and abandon his 
business and family. 

V-c hold ttlia~ t!ie ev~dcnrc~ 11-as sufficirnt to have supported n finding 
t,liat Kort~li  Stcn.xt  died .eon after lie left Jack~sonville, Florida, on 26 
F e h r u : ~ ~ ~  19,53. a t  aplxoxnnately 11:40 a.111. IIe flew a sillall planc into 
weatiier conditions const i t~~t ing a hazard to a pilot of his experience 
flyin? a plane equipped as 11's was; !lie intended path of flight IT-ould 
hnve carrled Ilini along the coast line fur a considerable distance, a t  a 
t h e  when the wind was of wch veloritp and direction as to hlon. him 
out t,o ~ 2 ;  and it ha% been cictcrminetl illat l!c did not lnncl n t  or com- 
municate w t h  any airport wtli in tllie flying mnye of hils plane. The 
seiarcli for him was tthorouirh and esli:iu~tive Froiu i!~ese facts, the 
t~rial judge found that Vortli  Stewart naq t1c:id on 30 11ay 1956, over 
thrce years after his disnppc'arnnce. 

\There facts arc found by the court, i f  supported by competent evi- 
dence, such findings are als conrlusirc als the wrdict  of a jury. Golds- 
boro V .  R.R., 246 S C 101, 97 S.E 2d 456, and cited cases. 
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There is anotrher presuinpt~on involved in this case. This  is the  pre- 
sumption tha t  a secoii1d marriage is valid. There can be no question 
abolit the  perforniance of a second mamiage ccieinony in tile instant 
case. The plaintiff alleged in paragraph 3 of llus coinplalnt, "That ,  
* * *  tile defendant participated in n purported inamage  ceremony 
IT-rtli Thoinas S. Rogera on the 30th dn)- of M a y ,  193G, and has lived a s  
w f e  n-it111 tlie 3,21(1 Thoma; S. Rogers since t h t  diate." The  defendant 
In ail-TTering thlq pai,~giap!l of 111xntlff'q cornphint .aid. ( 'Tha t  it 1.. 

adimtted tha t  tlie dcfend'lnt n a. m , ~ r n e d  to Tlioinas S. Rogens on t l ~ e  
30th clay of N n y ,  1956, and since t h a t  time has lived ~ i t h  111111 a s  his 
wife." 

I n  K e n r v c y  21. l ' l ~omc i s .  223 S.C. 136. 33 S.E. "1 871, the  plaintiff, as 
i~n the ini2tnnt ca-e, n a. s ech~nz  to have a second mnrriage dcclared null 
and void. Tins Court  m d :  "MTe are of a p m o n  tha t  when tihe plaintiff 
atteniptq to :i-iel t a property right wliich is dcljendent upon the  inwal- 
~ d i t y  of :t niarrlagc, lie n~uq t ,  a. t he  a t t a c k ~ n g  party,  make good hi.. 
c a u v  1)y proof. Upon proof t ha t  n inCirriage cerciuony took p l ~ c c ,  ~t 
will 11e prc-mncd tha t  l t  n-as lcgnlly 1x7-fornicd and resulted in n valid 
nlai-r iap C!~ainl)erl:iyic, Trial  l<videii( e ,  p. 432. wc .  475. * * * 

"\\'e find 111 Chnvibcrlnyr~e's ?', ~ c x l  E z d c n c e ,  sirpm, p. 376, sec. 4lG: 
sccvild oi .uhzequent mnmnge l a  prewmcd legnl imtil the contrary 

bc prowri, and he n-110 aswi ts  lt- illeytlity nllist prove it.  I n  such c n v  
the prcilimptioii of innocence anti 111or:llity prcvail over the  picwii1p- 
tion of t l ~ e  continu:.ncc of the f i ~  -t 01- fornlcr marriage ' This statement 
iq so n1~ui~ti ;~ntly sapported by n ell considered cases, .o collsonant with 
rcaqon, and PO consls~tcn~t ~ ~ . i t l l  nnnlogouc pi-ncticee, as to  justify its 
adol,tio:l. 'cc, alqo. .Tone- on Evidcncr, Civil Cnva .  ~ c c .  14, and cneq  
cited." 

Tlic apllcllant  contend^ tha t  tllic case of Tt'zllln~?zs v. TY~llia?m. 234 
S C 729. 1-30 S.E. ( 3  6S, has rliminatod the  K e n m ~ y  case as authority 
for tlic defendant's pcr-ition. \Ye do not so hold. 

K e  hold t h a t  the  f inding of f ac t  by  the  trial judge in the  hearing 
belov arc  >uppo~rted by competent evidence. Furtherinore, there mas 
n o  evidence offe~ed by the  plaintiff tending to  show tihat the  marriage 
of Tlioiilnc S. Rogers on 30 M a y  1956, is invalid. 

The judgment of the  court below i~s, in all respects, 
Affirmed. 



I N  THE SUPREbiIE COURT. 

Is THE MATTER O F :  TIIF: WILL OF WILLIE SPAIN WILSON, DECEASED; 
FRANK SPAIS, I ~ ~ I ~ I D ~ J A L L Y ,  A S D  AS ADMISISTRATOIZ C.T.A. OF THE 

ESTATI OF I\'II,LIE SPAIN WILSON, AND WIFE, JI,YTTIE W. SPAiIN, 
ROBERT W, SPAIN AXD WIFE. PEdl t I ,  11. SPAIS, FRASI<LIX H. 
SP.iIS \YD W I E C .  JEAN S. SPAIN A s D  JVILLIAkJI 11. SPAIS A S D  TVIrE 

BARI:ARh W. SPAIS, PEIITIOKLRS v. ROBERT TV. SPAIN. JR.. (JIINoR),  
THOIIAS ;\IOODT SPAIS (JIIKoR),  a\-n J O H S S T  CLAUDE Sl'AIN 
(J I INoR) .  CIIILDRES OF ROBERT IT. SPAIS, DAPEISE GAT SPdILC' 
(JIILOR) A L D  JIARSIIA LYXN SPAIT\' ( J I ~ s o x ) ,  CHILDRIX OF 
FRANI<LIR' H. SPAIS, T\TILLI.llI 11. SPAIS, JR.. (MISOB), CHILD OF 
WILLIAM XI. SPAIS. . n n  ASY [ - A I : ~ R X  CHlLDREN OF ROBERT W. 
SPAIS,  ROBERT W. SPAIS. JR.. FRAXKLIS H. SPAIN AND WILLIL4hf 
JI. SPAIS, JIATTIE W. REAVIS. W~now. ROSA 8. STAINBdCI< AKD 

HrrsuasD, T. G. SThISBhGIi ,  FI,OREI\'CE S. PREDDY AKD IIUSBAKD. 
\VILL PREL>DT, LETYIS TV. SPAIN ASD WIFL, ELIZABETH P. SPAIS, 
W. ,J. COOPER, JR.. r h x r m n ~ r u ,  M.111Y C. HAJILCT A ~ D  HCSBALD, 
STVATNE IIAJILCT, JLiRY W. BASKETT a s n  HUSBSKD, CHARLES B. 
BdSIiETT, JIATTIE W. PUCIIETT, LUCY W. BALL AND HusnasD, R. 
T. BALL, IIAVE E. WIGGISS a s n  WIFE, LOLA WIGGINS, JOHK B. 
T\'IGGIKS AXD WII'E, RUTH T. TVIGGIKS, BETTY W. IIIGHT AND 
H I - S ~ A S D ,  1-IARTWELL HIGHT, EDDIE JEAN WIGGISS (MINOR), 
ROBERT B. WIGGISS, JR., (MINOR), WILLIAM B. BARTHOLOJIEW 
ASD WIFE, JIRS WILL1,iJI 13. BBRTHOLOJIEW, DCFESDA~TS. 

(Filed 20 Soveml~er 1063.) 

1. Wills S 27- 
The intent of testatrix is her will and must be given effect unless con- 

trary to some rule of law. 

2. Sam- 
There is a preaunlption \that a will was intended to dispose of all  of 

testatris '  property without leaving a residue t o  pass under the laws gor- 
erning intestacy. 

I t  must be presumed that  each w o ~ d  used by testatrix bas a meaning 
and the court mar not reject words which by reasonable interpretation 
mar  be gircn effect. 

4. Wills 3 4 2 -  

The word "children" is ordinarily a word of purchase and not of limitr 
ation and means immediate offspring. but the word must be construed a s  
"heirs" or "heirs of the body" whcn such meaning is clearly intended from 
the content of the instrument. 

5. Wills 32- 

Testatrix stated she "manteci" the land in question to go to her brother 
and a t  his death to his three sons and his named grandson, with further 
provision that  a t  their deaths testatrix "wanted" the land to go to their 
"children S: so on." Held: The brother took a Life estate with remainder to 
his children and the named grandson in fee under the Rule in Shelley's 
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Case, since it  is apparent that testatris used the word "children" in the 
senie of an indefinite !ine of succession s o  as  to attract the Rnie in 
Shellcu's Case and create a n  wtnte tail coilverted into a fee by the 
statute. G.S. 41-1. 

APPEAL by defendants from Walker ,  S.J., ;\larch Civil Session 1963 
of VAXCC. 

This action n-a2 inlstituted to obtain a judicial interpretation of a 
n-rlttcn instrument heretofore adjudged to  be the lholographic will of 
ITill~e dpain TY~lson. I n  re W 2 1 L  of TVzlson, 238 N.C. 310, 128 S.E. 2d 
001 

The will dated 6 June I350 rccltls: 

"This 1s my Vill-- 
"I M'1111e Spain 'i5'llson wants my brother Frank H. Spain to have 

nt  my deat~h the home place given to me by my brotl~er R. Claude 
@>am at his denth-Known as the Spain place. -kt my brother Fnank 
13. Spain's death I n-ant t~lie plnce to go to 1114 t h e e  Son's Robert JT1. 
Spain, Franlilm H. Fpmn and JT711!1am 11. S p ~ n .  I a l a  want Robelrt 
IT. Spa111 J r ,  to  have an equal elhare In the place. If all can't llve anld 
fann then sell i t  to the one that c ~ n  ad a rea,aoanl)le price. A t  there 
dcatjh 1 vnnt  the place to go to there clllldrcn B so on-I would love 
for i t  to  always he the  Spain place. 

"\That inoney bonds & etc I have a t  my death after all debts are 
paid I v n n t  my Sister R o q  Spain Stainbnck to ham.  I alqo want hey 
to hare  ~i-!)at pec~es of furn~ture  I hare ,  also n-ant her to have all my 
persons1 belong~ngs. I i iant a descent burial and marker put  to my 
grave-I have two In>. policys which I want my Siqter Rosa Spain 
Stainback to  llave I have one pol~cy that  I m n t  my neice Claude 
Stamback Sl~nrpe to have it js made payable to her." 

Airs Spain died in March 1060. Xer heirs were her brother, Frank 
Spain, her 4 ~ t e r s .  R03a Stamback and Llattie Reavis, and nephewe, 
nicccq, grc~at-nephen-s and great-nieces, descendants of her dece~ased 
l~lothe~- .  ,John S Spn:n, and hcr decc~tsed sister, Lou Viggins. Subse- 
quent to the ~nst i tut io~l  of the action 1117;: I l e s v ~ ~  died. Her heirs were 
n ~ a d e  parties. 

Mrs. TT-ilson's hilqhnnd died in 1913. She then n-en~t to live with her 
brother Frank, n n m d  as a dewsee. She corrtinued to live with him and 
his f a m ~ l y  until hel. dexth in 19GO. Frank Spain had tihree children. viz., 
Robert \V , Franklin I1 , and TT'llliam, named as devisees. Robert TT7. 
,!$am, Jr. ,  allso niamed as a devisee, is the son of Robert W. Spain. 

3Ii.s. Spain owned at, her death a farm in Vance Coun6y colntaining 
130 acres. This is the land referred to in tihe will as 6he "Spain place." 
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The c,ollrt adjudged tha t  Frank H. Spain to'ok an esbaite in t,he farm 
f'or l h  ruatural life, tlmt Ro'bart TI7 .  Spa,i'n, Fraidil~in H. Spain, Jr . ,  Wil- 
liam hl .  Spain, 2nd Ilobert W. Spain, ,Jr., each t,o~ok an  eis~tahe f'o~r tlieir 
rospe~c~tive lives in an  undivided one-fourth, subje8ct to the life e&te 
olf Franklin I-[. Stpafin, a,nd subjaclt to such life e~stsa~tes, the diildren od 
R o b a t  IT7. Spain t,ooli an  estate in fee in relnainder in trhe one-fourth 
in  vhi~oh iie 51i:id a life esta,te, t,he clliid'rcri of Frnillilin H. Spain, J r .  took 
an e~at~ate in fee in re~na~in~dcr in liiss one-fourth, tlie child*ren of William 
I\'. Spain tololi an estate in rcinain'der iri fee in his one-foustlll, and tile 
cliildren of liobc~rt V'. Spain, J r .  took an cdtate in fee i'n remainder in 
Iiijs one-f ourth. 

ZoZlicoffcr ck Zollicofler for appellees and Sterling G. GdLiam and 
George I'. Ulackbzirn, guardzans ad htem. 

TT7addeLL Gholson, guardtan ad litcm, for Eddie Jean Wiggins and 
Robert LZ.  Wiggz~zs, Jr., and TVzlLiam 1'. lVatkins, Charles M .  Davis, 
and I .  Beverly Lahe for respondents. 

RODMAX, J .  As said by SHARP, J., in Trust Co. v. Bryant,  2 3  N.C. 
482, 128 S.E. 2d 738: "The basic rule of construction, and the refrain 
of every oipinlon ~ ~ ~ h i c l i  seeks to colnprehend a t a s t ~ a m m h y  plan is 
tllat ' ( t ) h e  intent of the testator is tihe polar star that  must guide the 
courbs in the inlterpretnition of a will'." Moons, J., sald in Pozndexter V .  

Trust  CO., 238 K.C. 371, 128 S.E. 3d 167: "The intent of the tcstat$rix 
is her will and must be carried out unless yome rule of law forbidls it." 

Tasrt~aitrix did not "give," "bequeath," or "deviae" lier property. She 
'bwanlts" (used 111 nine different place~s) certam des~gnatecl persons to 
have designated parts of her estate. Except where she expressly 
"wants" a beneficiary to  have a life e d d e  in her realty, trhc ~ 1 1 1  does 
noit particulnrize the estate the beneficiary acqulrels. 

It is, we think, appasent from the ~ ~ r i t i n g  tha t  Airs. Kilson intended 
a complete dlspols~tloln of hcrr psol)crtias. Wliere one undertakes to  
inake a will, the pre~suinpi-ion is tha t  tihe ins t~ument  dispo~ses olf all of 
testator's property, not leaving 3 rrsidue to  pas13 unlder laws govern- 
Ing inltwtacy. Pozndezter 1). Trzist Co., s z ~ p m ;  Little v. Trust Co., 252 
K.C. ?%, 113 S.E. 2d G89. "Having unclertaliei~ to malie a wdl a t  all, 
i t  is not concistent c nth sound masoning bhat the testator would have 
left hiis estate dangling." Coddington v. Stone. 217 N.C. 714, 9 S.E. 2d 
420. 

H e w  the intent of the tentatrix t o  llinit the estate in the realty given 
her broit!ieir Frank is apparent, At  his death she wa~nt~s the  place to go 
to three niamed nephews and a great-nephew. Had  bhe will stopped 
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there, the named devisees TI-ould have taken an estate in fee. G.S. 31- 
38; ; l f o~r z s  v. M o r n s ,  246 K.C. 314, 98 8.E. 2d 298. But the will did not 
stop with the glft  to the nephews and great-nephew who take on the 
termination of the l ~ f e  estate gwen to  testatrix' brother Frank. She 
said: "At there deaWi I r a n t  tihe place to go to there children & so on 
. . ." The language used in nlaklng the g ~ f t  to the nephem and great- 
nephew IS slmllar to the 1:ingungc used m t h  respect to t~lie g ~ f t  t o  her 
brother. -it them death she nan ts  "the place to go to there ch~ldren." 
Had  she stopped with tlie word .'clllldren" the mtent to glve an undl- 
vided fourth to each of tihe named devlsees n-ltll n remainder In that  
fourth to each dev~see's chlldren would be qq~arenlt. The clilldren ~vould 
take tlie fee. G S. 31-33. But  that  i n t a r p r ~ t a t ~ o n  would give no s~gnific- 
ance to the phrase so on." T O  reject those words would be to make 
a n-111 for the tes ta t r~x m d  not interpret what s~lle s a d .  An interpreta- 
tion sequlras an ascertalnnlent of tile meanlng of the words used- 
each presumably has some meanlng. Xazz~ . e l l  v. Grantham,  254 N.C. 
206, 116 S.E. 2d 426; Clark v. Connor, 233 N.C. 513, 117 S.E. 2d 463; 
Morris 2;. Jforrzs, supra. 

What dld testatrix mean by the phrase "& so on"? The phrase is 
equivalent to  "continumg m the same n~anner." Jones v. Assurance 
Socrety, 147 X.C. 540, 61 S.E. 38S, 23 L.R.-4. 803. What  Mns. Wllson 
meant was that  each succeeding generation n-ould take the property on 
the dc~ath of tihe ancestor-an ~ndefinite l ~ n c  of successio~n by the 
children upon tihe death of the parent. She intended that e~ach benefic- 
iary should take an elstate for llfe with renmnder to heirs of hi~s boidy. 

Layton, C.J., sa;d In Farrell v. Fanes ,  22 A. 2d 380; "The words 
'child and chi!dren1 are prlmarlly and prcsuinptlvely words of pur- 
chase. Their technical and legal nlcaning is the ininlediate offspring 
and not an milefinite llne of heirs . . . . I n  their natural m p o r t  they 
are not ~ ~ o r d s  of limitation unle~ss it is to col~lply with the intent~on of 
the testator, n hen they cannot take effect in any other way . . . . 
They are properly deslcriptive of a part~cular class or generation of IS- 

sue, and pomt a t  liidividual a c q ~ ~ ~ ~ ~ t i o i i ,  not a t  heritable succession 

. . . . I3otli In l a v  and In common parlance they have only one inean- 
lng, ultholcgh they  m a y  be siiorcn b y  fhe 1 - o ~ i t e ~ t  to  have been zm- 
propedy used .In the sense of descendnnts." (Xnlpliaais added ) 

i'lie smle t l ~ o u g l ~ t  was expressed in DotIson v. Ball ,  60 Pa.  S t .  492, 
100 Am DCC. 5%) where it 1s said: "The deckons In all tlie cases show 
the unldoubtcd tendency of the jud~cial nilnd in this state to follow t!le 
t m e  lntentlon of the donor, and whenever he rneans to l m i t  an estate 
to the heirs of trhe life tenant, no tnatter how his Intent a expressed, an 
estate of inheritance will vest in the tenant for life; but when he in- 
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tends his bounty to vest in c a r t i n  persons, though they may be the  
same as the lieirs a t  law, the  life estate will not be enlarged . . ." 

S i n d a r  stratemexits and applications of the legal principles may be 
f o m d  in Mason zl. Amman, 11 A. 449; Shapley 21. Dzehl, 53 A. 374; 
P ~ f e r  zl. Locke, 53 A. 790; Stmpson 21. .Reed, 54 A. 499; Ceall v. Beall, 
162 K.E. 132; Gould 7 1 .  Ledbettcr, 130 A. 375; In re Court's Estate, 91 
N.Y.S. 2d 881; I11 re Tone's TF7111, 174 N.Y.S. 391; In re Guthrte's A p -  
peal, 37 Pa .  St. 9. See also -17 Am. Jur.  SO3 and cases cited in note 19. 

,4n important factor in aslcertainring the meaning of the word "child- 
ren" IS, as nolted in seveial of the calaes, the  fact tha t  i f  the word 
"children" 11s not interpreted to mean heirs or lieiins of Irhe body, the 
devi~sc may vlolate the rule again~st pwpetuities, thercby rnsulting in 
a t  leash partla1 intestacy. Poztztlezter 71. Trust Co., supra. 

H a v ~ n g  reached tlic concluslo~n tha t  Mrs. I\'ilsoa used the word 
"c~hildren" in the sense of "heino of tile body" it follom that each 
n e p h e ~ ~  laid the great-nephew took an estate tail by vlrtue of the rule 
In Shelley's case, which by t11c statute of 1764 (G.S. 41-1) is converted 
into an estate 111 fee simp!e. 

Ke  con~clude tliat Frank 11. Spain, bi~other of testatrix, took an 
estate for liis l ~ f e  in the property laon-n a ~ s  t~he Spain place and, sub- 
ject to  said life estate, 1111s three sonis, to wit, Ro1bel.t TIT. Spain, Fraak- 
lin H .  Spain, and n'llliain K. Spain, snd his grandson, Ro~bert W. 
Spai~n, Jr . ,  each took a~n undivided one-fourth in fee in remainder. ?\he 
judgment appealed from will be modified to conform with this opinion, 
and as  so modified, the judgment is affirnied. 

Modified and affirmed. 

C H A R L E S  F. S T E E L E  r. J I O O R E - F L E S H E R  H A U L I N G  COMPANY, A COR- 
PORATIOX; TIT, F L O Y D  C'OCHRAkN, T R A D I I i G  A b D  DOIiYQ BUSINESS U S D E R  

Trrc RAMI: A s n  s1,rr.r. OF 11'. F L O Y D  C O C H R B N  \STEEL E R E C T I O N  A S D  
RIGGIR'G C O M P A S T ;  W I L L I B J I  JAECICLEIN, AND W I L L I A M  H. 
WEN DELI^. 

(Filed 20 9 o ~ e m b c r  1963.) 

I .  Kegligence % 20; Indenmity § 3; Pleadings § 8- 

I n  a n  action by an injllrrd person against two employers to reoorer for  
negligent injury inflicted by their common employees, the one employer 
may not file a crow-action against the other on a contract indemnifying 
the first for any loss resulting from the performance of the work out of 
which the injuries arose, since plaintid b not privity thereto and such 
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cross-action is not germane to plaintiff's cause and is properly stricken on 
motion even though all references therein to liability insurance a r e  de- 
leted. 

2. Kegligence 85 8, 20; Pleadings 5 8; Master and  Servant § 31.1- 
In  a n  action by an injured perwn against a n  enlployer and employee for 

injuries re.ulti11g from the negligence of the eml~loyee in the performance 
of the w o ~ k ,  the eiiiplo~er i.; entitled to file a cross-action for indelnnily 
against the euploj ce under the doctriue of r)rinixry-seconclaiy liability. 

3. Appeal and  E r r o r  8 1- 
Where aplwlle~ mores to s t r l l c~  n clefnndant's amendiilent setting out a 

cross-action sole17 on t11~ ground that the alleqations contained therein 
are  incoml~otent and irrelevant, :lnd tile lllotioll is hcard and the appedl 
prepared sol el^ with the view of ltrcsenting this question, appellee may 
not asst~rt on appeal that  the amendment shonld be stricken on the ground 
that there was no leave to anlend and that a t  the time of the amendment 
the defendant had no right to an~end  as a matter of course, since an ap- 
peal will be deterinined in accordance with the theory of the hearing be- 
low. 

4. Appeal and  E r r o r  5 3- 
Ordinarily an appeal will lie only from a final judgment, and an appeal 

f ~ o m  a n  interlocutory order will be dismissed a s  fragmentary and pre- 
mature unless it  affects some substantial right and will work injury to 
appellant if not corrected before appeal froni linal judgment. 

5. Saine- 
An appeal will lie immediately from an order allowing motion to strike 

a defendant's entire cross-action, since sucll motion is in effect a demurrer 
to the cross-action. 

APPEAL by defendant, hIoore-Flesher Hauling Company, froin 
W a l k e r ,  S.J., January 21 ,  1963, Special "A" Civil Seaslion of MECKLEN- 
BURG. 

Bailey  & Booe for plaintif f  appellee. 
B o y l e ,  Alezctnder R. W n d e  for  d e f e n d a n t  bV. F l o y d  Cochran ,  trad-  

i n g  and  doing busmess  under  t h e  n a m e  and  s t y le  of TV. F loyd  Cochran  
S tee l  Erec t ion  and  Rigging C o m p a n y ,  appellee. 

Pierce, TVardlow, K n o x  and  C a u d l e  for  d e f e n d a n t  W i l l i a m  I$. W e n -  
del l ,  appellec. 

K e n n e d y ,  Couing ton ,  Lobde l l  & H i c k m a n  f o r  de fendan t  Moore-  
Flesher Haulzng C o m p a n y ,  appel lant .  

MOORE, J. Thi~s action wa4s in~stituted by plaintiff to recover dam- 
ages for injury to his penso~n caused by the alleged negligence of de- 
fendants. 
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The con~plaint alleges in substance thc~ following fact(s: 
On 1 June 19GO 31001.e-Fleshcr Hauling Co~mpany, a co~rporation 

(Moore-Fleishcr), and W. Floyd Cocliran, trading as  TY. Floyd Coch- 
ran Steel Erect;on a~nd I l ~ g g ~ n g  Company (Coc~liran), among others, 
were engaged in co~l~structing a b ~ i l d l ~ ~ g  in a real estate development 
in Charlotte, Xort,h Carolins, liaon-n as L i r ro \~ood  Plaint~ff, an em- 
ployee of B. F Todd, trading as B. F. 'Todd E1ectric:il Contractor, was 
a t  n-orli on said date inst:tlling ele~t~rirnl conduit pipe In the building. 
He  was worliing ~nsidc the buildmg :it a pomt about 20 feet above 
t,lie ground, sltandlng on a steel girder. On this steel gwder, and on 
another steel girder parlallel to, and :&bout 40 feet from, the one on 
which plaintdY was s tand~ng,  were tlaclis upon which a 5-ton crane was 
oponated for the purpobe of nloving lie;~-y equipmenlt In the bdy below. 
Plaintiff's m-or!; required h ~ m  to be on the girdcr anld track a t  the time 
of his injury. \T'illiam A. Pulley, the crane operato~r, pursuant to the 
instructions arid dircotion3 of dcfcndant,~ W~ll iam Jaecklein and Wil- 
1:am H. IYcndell. who a~s~>isted h i  and directed the course, direction 
and niovcnicnt of the crane, placed the crane in openation. The crane 
appro,zcll~ed plaintiff from hi~s rear and ~ t s  wheels ran over 111s feet, 
crush~ng them, and inflicted upon plaintiff serious and permanent in- 
jurieg Plaintiff wnls iniurcd by reason of the active negligence (spe- 
c~fically set out) of Pulley, J a e c k l ~ l a  and Kendell, all of whom wwe 
cmployee~s of both lloore-Fleslicr and Cocliran, and a t  the t m e  of 
plninltlff's injury were acting within the scope and course of their em- 
ployments and in i'urtl~crance thereof. Rloore-Flesiher and Cochran are 
liable to plaintiff under the doctrine of respondeat  supenor,  and Jaeck- 
lem and Wondell are liable to plamtiff because of their active concur- 
rent negligence. 

Defendants filed ansvelys dcny~ng  pl~,intiff's allegations of negligence 
and setting up affirmat:ve defenses. 

Rloore-Flesher filed an amendment to ~ t s  anlswer and set up therein 
two croas-action~s, s t3t .n~; :  (1) Tha t  Pulley and Wendell were nolt its 
employees and any negligence of Pulley and Wendell is not ir~lput~able 
to  i t ,  tha t  Cocliran had entered into a contract with 8Ioore-Flesher by 
the terms of which Coahran agreed t o  indemnify arid giave harmless 
Moore-Fleslier again\st loss by reason of injuries to other perrsonls caus- 
ed by the negligent actls or oinls~sions of Pulley and Wendell by pro- 
vidmg public l iab~lity insurance t,o the extent of $10,000 for injurieis 
sustained by one person in an accident,, and thak Cochran is l ~ a b l e  
over to Moore-Flssher up to $10,000 lf  plaintiff recovers against the 
latter by realson of any negligence on tthe part of Pulley and Wendell, 
and if any pant of the judgment up to  $10,000 is not discharged by lia- 
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b'ility insurance; (2)  t lmt any  negligence of T\'endcll is  no~t  imputable 
to  3Ioo~re-Fle,s111er under t,he do8ctrine of responded siipcrior, but ,  if i t  
sllioul~d be deteimincrd t80 t'lie contrary, \17endcll JT-ould be p r in i a~ i ly  
iiable and Moore-Flersl~er n-o'ulcl hc only secondarily liable and the 
l a t t w  woul~d be entit>led t,o recomr judgment in t i ~ k  act,iori over again~st 
\\Tcndell for m y  amount  n-hich plaint,iff rccover,5 of lloo're-Fle8sher I);v 
ro:ilson of the  negligent act* or oiiiissioix of IT'c~idell. 

Plaintiff, Coc l~ ran  a,nd \T~en~clell moved to sirilie Moore-Flasher's en- 
t,i8re :~mrnc!n~c~i,t to i ts  msn-cr,  t ~ l i ~ i t  i.i, the tivo cro,s~s-a~c~t~i'on~s. Tlie court 
:illcweci t41ie nlotions a n d  struck the amendment, both cro~ss-actions. 
Xloore-Fleaher appeals. 

( 1 ) .  Tlic coulVt rulcd correctly in st~ri1;ing tghe c~os~s-actmion against 
Coclmnn. I n  a n  acltji'08n againlst tn-o defe~itiuct~; t o  r e~cowr  for negligent 
i'njury, a cro\s~s-actio'n agxin~st. one defendant by the d i e r  may  not  be 
~ m i n t ~ n i n e d  wlien the clqoi~~s-a~etion is bnscd on an  exl)rcss co8ntIrnct be- 
tn-een the defendants 08i)ligatming t,he one to iride~iinify the  other fro111 
losscs rc~~wltir;g from the :icmtir.itiel,s of i ~ ~ ( l e m n i t o r  i n  pe~rri'orming or su-  
pervi.-.ing the n-ork out of n-liicli p1ai11tiff'~s injuriw a.yose. Tlie indcm- 
nit>- co11t1xc.t coiiccrns t,lie clcfendantts only. "Plaintiff i's not privy 
tJiereto. 'I"hcrefore, it  i,s not  germ:;nc t,o plnin~tiff'e cause of aletion, and 
t1ile tlotormin~~,tion of t l ~ e  ~>ighta and liabilities of tdle de~fend:~n~t~s ~vit l i  
rcrpect to this agreement o'f in~tlciuility is not  necc~senry t'o a conclu- 
sion of plnin,tiff's cause o'f act,ion. Only m:~t.tc'rs ~ c l e v a ~ n t  t,o the originma1 
or prinxlry nctio'n in n-l~icli d l  partios 11:ive n coinmunity of in~tere~st 
niay 1)c litigated." Greene 7:. Lnboratories. Inc.. 2.54 N.C. 680, 6S8, 120 
S.E. 2rl 82. 2nd ensels tlicrcin citeld ant1 diecuvcd. I n  t#lie inlstant caw,  as 
in (;~.EcI?P, t#!ie crc8ss-a8ctio8n recites n p r o ~ i s i o ~ n  of the indemnity contract . . 
l ~ e c ~ ~ m : n c ~  t,hr ni;ii~i!cn,n~ncc of liability in,?ursncc wi'tl slpecifying the 

tllcrcof. L ~ i d m c e  of such ins~urancc 11-ould be inc~ inpc t~en t  upon 
t1.i:11, nxcl tliaclo~sure of policy limit8s to the jury niight he extremely 
prejndicinl t80 ~)lai'n.tiff n-here he Iinls suffercd serious injury.  ". . . (I ) n  
811 a'~t,io'n by an injlired par ty  ngnimt i n u r c d  nll reference.3 to  such 
ili;~l,i!ity) in~surance i8s prcjuclicial, and all suc'h wferences slliould be 
strir1;cn from the plcadinge." C;r~cne 2). L a b o r a t o ~ i ~ s ,  Inc., supra, :at 
1)ngc &Xi'. 31ooi.e-Flerlicr niovcs in t!ii)s Court for leave t'o delete a11 
refc.~y;i~cca in the  c ros s -ahon  to liability insur:mcc. However, such de- 
lct,ion ~\-oulij llo8t save the  ~ro~s~s-nction.  The cmsu-action, for the Tea- 
~011~s st,aiccl abo:-e, 11i::y not  be nisintnineti in the present action even 
witlioiit t.11~ r e fe ren~es  to  infsurance. 

Tlic case of A\7ezc.so~nc L ' .  S ~ l r m t f .  237 X.C.  297. '74 S.E. 2d 732, relied 
on by 3loorc-Fleslier, does n'ot support itas contentio~n t h a t  i t  is entitled 
t,o n~aint,a'in t,lie cro,s~s-action against Ccchran for indernni t ,~ .  I11 the  
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A'etuso?ne calsle, the lia(bi11ty of defendants to plaintiff and the amount 
of plainltiff's recovery had been determined and was stipulated, no mo- 
%!on to shrike the cross-ac~tion balsed on the indemnity agreement was 
before tlhe Court, tlie sole questloin folr decision was lilability as between 
the defendants. 

(2 ) .  The oourt below erred in strikmg Moore-Flesher's ci-oss-sotion 
againat Wendell. Siinply stated, the croas-action asserts tha t  if plaintiff 
was injured by t,lie negligence of Wendell and if it is determined bhat 
Wendell a t  the time of tOie acc~de~nt n as the agent and einployee and 
about trhe business od Moore-Fleslier, the liability of the former is pri- 
mary anld of the lat*ter secondary, and Moore-Flmher is entitled to re- 
cover oveir against Wendell. "Where two persons are jointly liable in 
respect to a tort, one being liable because he is the active wrongdoer, 
and the other by realson of colnistructive or technicla1 fault imposed by 
law, the latter, if blaineless as between hiin~self and lik co-tortfeajsor, 
ordinarily will be allon-ed to recover full indemnity over against the 
actual wrongdoer." Haves v. Wzlnzlngton, 243 N.C. 523, 91  S.E. 2d 673. 
"For example, where liubillty lials been irnposcd on t2he master because 
of the negligence of his servant, and the ma~sker did not ~)al-ticipate in 
tilie wrong and incurs liability solely under the doctrine of respondeat 
szcperzor, the nlaster, havmg discharged the liability, may recover full 
inden~nity from the servant." Ingram v.  Inszmnce Co., 238 N.C. 632, 
633, 129 S.E. 2d 222. See Gndsden v. ('rafts & Co., 175 S .C .  358, 363, 
95 S.E. 610; Sm~tlz 21. R m l ~ o a d ,  151 N.C. 479, G G  S.E. 433. The inquiry 
as to primary and secondary liability, when properly ple~aded and sup- 
ported by evidence, is germane to plaCintiff1s cause of action. Greene v. 
Laborntor~es, Inc., supra; Clothing Store v. Elhs ,Stone & Co., 233 N.C. 
126, 63 S.E. 2d 118. The doctrlne of primary-secondary liability is 
b a i ~ d  upon a contract implied in law. Iiunsucker v. Cha'r  Co., 237 
S . C .  .%!I, 73 S.E. 2d TG8 Wliele two nlleged tortfeasom are sued by 
t111c injured party, onc nlny set up a c~oss-actlon agairmt tlie other for 
indeiniiity, under thc doctrine of pnmn~y-secondary liability, and h a ~ c  
the matter adjudicated in that act!on I n g m n  v. Inszirance Co., supra. 

Appellees contend tlint the judginent hclon- striking the cross-action 
should be sustained 111 m y  event, for t h t  ;\Ioorc-Fleshcr did not ob- 
tain le~ave to amend, 2nd a t  the t m e  tlic amend~ncnt,  setting out the 
crow-actions, n-as filed 1Ioore-Flelqher had no right to anlcnd as a 
mntt~rr of course. This appears to be an after-thought. Appellws mov- 
ed to ctrike only on the ground tha t  the  "alleqationls . . . are incom- 
petent, irrelevant. immntc~inl,  redundant and prejudicial " There is 
nlotlhing to indicate tlliak the court ro~n~sldered AIoore-Fleshcr's r i ~ h t  to 
anicnd or exercised any discretion perlaining to the allowance or de- 
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nial of the act of amending; and it is clear that the case on appeal was 
not prepared with a v ~ e w  t o  presenting thls queistion. T h e e  iis every 
indication tha t  the court ruled upon the content of the allegations. We 
conatdcr the matter only upon the theory of the lloaring below. 

( 3 ) .  Plaintiff-appellee filed In tills Court a motion to dlslniss trhe 
~ p p e a l  on the grounid t h a t  ~t I ?  fragmentary and premature. The mo- 
tion is not sustamcd. Ordinsr~ly ,  nn nppenl wjll lie only from a find1 
judgnlcnt. Perkins u. S y k e s ,  231 N C. 488, 57 S.E. 2d 643. An appeal 
from an interlocutofry order ~ 1 1 1  bc dlwliised as fragmentary and pre- 
mature ~ l ~ i l r * ~ s  the order affccts some *ubstgnt~al right and will work 
injury to  al~pcllant if not corrected befole nppcal from final judgment. 
T7razey z. ( ' z t g  of IhirlLa7n, 232 S .C .  354, 57 S.E. 2d 375. Conversiely, 
an appeal ~ 1 1 1  he irorii an inlcrlorutory older that docs affect a sub- 
sltantial right and will ~vorli injury ~f not coriected before final judg- 
ment. G.S. 1-277; Jenl,zns I , .  l 'mnthain,  244 S . C .  422, 9.1. S.E. 2d 311. 
The motions to strike are addresscd to l\Ioore-Flesher's croizs-acitions 
in 1he.r entirety. In  effect, the .ole proi~nd of the mot'lons 1s that  the 
facts :il!c:ed do m t  coru~t~itute l e q l  c1efcn.c~ oir causes for affirmative 
relief. I n  wbatance, if noit in form, the motion- constitute a demurrer 
to  thc croiss-actlons. The court's rullng amounts to a sustaining of such 
dernur~er.  J e n k z n s  & Co. u. L e w i s ,  259 N C. '5, 130 l;: E 2d 49; JIercer 
2'. H7lizurd, 249 K.C. 725, 107 S.E. 2d 5,jI. 

.is to trhe croiw-action against Cochran-Affirmed 
, is  to  the cros-actlon ngainist Kcndcl l - l ie \ -er4  

AIRS. INA H .  RO17SE. CARL B. RICII~IIZDSOS. CHARLES H RICHARD- 
SOX, MRS. JIARTIIA R. WHITE,  MRS. CHRISTINE R.  JOTSER,  MRS. 
JOSEPHISE R WRIGHT, BRT'CE M. RICIIAiRI)SON. E. E. RICHARD- 
SON. IT'. 13 JIASS.  WII,J,IAJI EI. 11-ISN. ; IR ,  JIAE JIANS, A S S I E  J .  
J IASS.  CARO1,TS JIASX. 13EI1L.IH M A S S  J .  JACKSON W. STRICK- 
L \XI). SR.. i \ h D  R .  R. ?IT,I.'ORI) \ S D  J. 11. dLI"OKD, PARTAERS TRADIXG 
as ALFORD BROTHERS LUJIRER COJIPAST. 

(Filed 20 So~eniber  1963. i 

1. Deeds 5 11- 
Unless i : ~  conflict with some cauon of construction or  settled rule of 

law, a deed 1n11st be cons1rued to effectuate the intenit of the parties as  
expressed in the instrnment, giving effect to each part thereof if this can 
bc. clone by any fair and reasonable interpretation. 
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2. Deeds 8 13- 
The deed in this case from the heirs a t  law to the wido~w stated that 

grantors did "bargain and sell" to the widow "all our right, title, and 
interest in fee simple" in three described tracts of land, and, that the grantors 
did convey to the widow for and during her natural life certain other lands 
described, in satisfaction of all dower rights of the widow in the lands of the 
estate. Hcld: The deed contained two separate granting clauses, each com- 
plete within itself, and the deed conveyed only an estate for life to the widow 
in the fourth tract. 

3. Sanle-- 
The heart of a deed 6s the granting clause, and if there is a repugnacy 

between the granting clause and the h~abendum and warranty, the grant- 
ing clause prevails. 

.~PPEAL by defendants from Bickett, J., April-May 1963 Session of 
FIIANICLIN. 

Plaintiffs alleged they ownad in remlainder, after a life estate far the 
life of Mrs. Ella S. ; \ l a m ,  a tract of land in Franklm County, N. C., 
known als the J .  T. bIann homeplaco, contiaining 218 acres, more or 
lass; tha t  defendant StlrickInnd acquilwl said life estate by deed from 
Mrs. Ella S. Mann;  and tha t  defendant Strickland and defendants Al- 
ford, jointly, conmltted wa~ste upon said land by cutting and remov- 
ing tmber .  Plaintiffs prayed (1) thalt they be adjudged the owners of 
~ a l d  land, (2)  that  said life estate be adjudged forfciited on 13iccoun.t of 
wade,  and ( 3 )  tha t  they recover damages in an  arilounk not less than 
$5,000.00. 

Answering, defendants denied all allegations as to  plaintiffs1 owner- 
sihlp of said land and alleged that  defendant Stricldaa~d, by virtue of 
tile deed from RIrs. J Iann,  became and is now the sole owner in fee of 
said land. 

I t  wnq stipulated tillat the value of said J. T. Mann homeplace had 
been reduced In the anlourit of $3,300 00 by realson of the cutting and 
removal of tiinher "as alleged in the complaint." 

T-pon naiver of july tna l ,  the court nmde findings of fact, srtiated 
conclu~s~ons of lan- and mtered ~udgnlent.  The pertinen~t facts are not 
in dispute and are set forth be lo^. 

J. T. JIann died -kpyil 7 ,  19RG, intel-t'tte. seized mid posvsaed of t,he 
four trnclis of land desclibetl in dccd dated October 21, 1936, recorded 
in Book 330, Page 593, Frsnklin County Rcgietry, quoted ioinltting 
pmiciculnr descnpt1on5) bclon- and referred to hereafter as the 1936 
deed. J .  T. l l a n n  was s u r ~ i r c d  by hi.: widow, Mrs. Ella S. Rlann, and 
by ~TT-o  \sistens and two br~t~l iers ,  his heirs a t  law, nlamely. h s .  Kate  
Mann Richardson. JIrs.  Inn J l a n n  Harriss, T. W, N a n n  and W. Y. 
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Mana. The said hairs a t  law are grantors and &Ins. Ella S. & l a m  is 
grantee in the  1936 deed. 

Plaintiffs are the succemors in interest of said heirs a t  lraw of J. T .  
Mana. Mrs. Ella S. Mann is still living. 

The !said J. T .  N a n n  homeplace, the only land in co~n~brovei~y, is the 
"4th TRACT" described in the 1936 deed. 

The 1936 deed provides: 

"THIS D E E D  AXD CONVEYAKCE, malde this 21st day of 
October 1936, by and between Mrs. Kate J I .  Ricliardlson and hus- 
ban~d, C. F, Riohasd~son, Mrs. Ina 11. Harri,s, Widow, of Franklin 
County, hTol-th Ciasolina, T. TIT. N a n n  and wife, Bettie U. l l a m ,  
of Wake County, Nort~h Carolina, and \IT. Y. Alanln and wife, 
Mary K. Nann ,  of the City of C'wlisle, State of Arkansass, parties 
of the first part, t~o Mrs. Ella S. h n m ,  of Franklin County, r\'ol.th 
Carolina, party of tlhe second part:  

"WITNESSETH: Tha t  whereals, the  aforesaid parties of the 
first part are the heirs a t  law and next of kin of J. T. hlann, de- 
ceased intastiaite, and the said party of the secoind part is the 
widow of staid J. T. JIann,  de~cea~sed; and wherelas, said tenanh in 
common and widow of slaid J. T. N a n n  have nlutually agreed on a 
dlspolsitlon of the real e~stat~e of which the said J .  T .  l l a n n  died 
,saized and po~ssesse~d, and said parties of t'he first part are dclsirous 
of conveying said property hereinafter described to the sa~id party 
of the (second part:  

"KOTT', THEREFORE,  WITSESSETH, tha~t  said I I rs .  Kate 
11. Richardson and husband. C. F .  Riohardso~n, llrls. Ina 11. 
Harris,  idon on-, T ,  M', N a n n  and wife, Bettie U. Nann .  TT'. T. 
N a n n  and wife, l l a l ry  X. l l a n n ,  for and In conlsideration of the 
sum of $1173.00, which ha~s been inutuallp agreed upon as the pur- 
chase price to be paid by the party of the second part  to trhe par- 
tcies of the first part, thc receipt of which is hereby acknowledged, 
have bargained and sold, and by theac prevll~ts do grant, bavgam, 
sell and convey unto the said Ells S. 3lsnn,  her heirs and assigns, 
the following de~scribed land: 

"1st TR-ACT: All of our right, title and interest jn fee emple in 
and to that  cc r ta~n  tract or parcel of land situate in tllc County of 
Franklin, S h t e  of Nort,h Carolina, adjoining the land3 of Floyd 
IIarrls and otl~ers, . . . 

"2nd TRACT: All of our right, titie and interest in fee simple 
in and to that certain tract or parcel of land lying and bring in 
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Harris T o ~ ~ n s h i p ,  Franklin County, bounded on the Nort~h, East 
and West by the land of Dr.  R. P. Floyd and. on tlhe South by the 
Joe C. Baker land, . . . 

"3rd TII.1CT: A11 of our right, t ~ t l e  and interes~t in fee simple 
in and to that  certain tract or parcel of land in Franklin County, 
State of Xorth Carolina, adjoining the lalnicl~ of Blaac!le Timbcr- 
lake and other.., . . . 

"it81i TRACT: Tlic partie~s of t l ~ c  first part  convey to  the party 
of the second part  a life estate for and durlng the natural life of 
Ella S. N n n n  In and to tthe J. T. N a n n  honieplace, snid coavey- 
ance of a life es~tate in snid lmmeplnce bang  mutually agreed to 
and acccptcd by Ella 9. l [ann ,  TT~dow, in full and complete satis- 
faction and settlenlent of any and all dower rightas in and to the 
land~s of n.llich ,J. 'I?. Maim died sclzcd. Said homeplace de~scribed 
by nzetcs and bounds aq follows, to-wit: . . . 

"TO IIAT'E .4SD TO HOLD tihe aforesaid tracts or parcels olf 
land naid all prlvilegas and appurtmnncus theret~o belonging, t o  
the said Ella S. lI :mn, heir l iars anld as~sign,~, t o  her only use and 
behoof forever. 

"And the bald 1 I m  Kate  31. Richardson and husband, C. F. 
Ric1hardso9, 1Ir~s.  Ina 11. Harris, W I ~ O W ,  T ,  n'. Mann and wlfe, 
Bett~ie U, Mann, n'. 1'. AIann and wfe ,  1 I s r y  K. Mann, for them- 
~selvels and their heii~s, ex~cutors  and :tdm:ni~s~trators, covenant with 
wid Ella S. Alma, parity of the sec1ond part, her heirs and .assigns 
t h a t  tlhey are seized of the interest conveyed in said premises in 
fee and have t~he ~ i g l ~ t  to convey the relspective in te~ss t s  convey- 
ed under this deed in fee slilnple; that  the  s1ame are free and clear 
fnom all encumbrances. and tjhat they do he~reby forever warrant 
and ~i-ill forever defend the title hereunder colnveyed to tlle said 
prenuscs als conveyed against the claims of all persons whom- 
soever 

"IS TESTIAIOXY WHEREOF, the said AIrs. Kate  11. Rich- 
ardson and lius~band, C. F. Richardson, Nrs .  Inn LI. I-Iarris, widow, 
T .  IT - .  l\[anln and wife, Bettie U. Alana, TV. k'. N a n n  and wife, 
Mazy S. lIanli ,  have hereunto set their respective hands anid 
seals, the day and year fillst above written." 

By warranty deed d~ated September 17, 1960, recorded in Book 569, 
Page 62, snid Registtry, 31rs. Ella 8. AIann conveyed or purponted to 
convey t o  defendant Strickland, his heirs anld alslsignls, t!le lanid de- 
ac~r~bed as the "4th TRACT" in the 1936 deed. 
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Judge Bicketk, based upon the foregoling facts and his conclu~slon~s of 
lax-, entered judgment a s  follows: 

"NOW, THEREFORE, IT IS BY THE COURT O R D E R E D ,  
ADJUDGED 4 S D  DECREED: 

"1. T h a t  tile plaintlffs are  Wie owners of and entitled to  the re- 
mainder, after the life asltate of Ella S l l a a n ,  in  the 218-acre 
homeplace desc r lb~d  in the decd referred to above. 

"2. T h a t  the piaintiffs have and recover of the defendants Jack-  
son W. Strickland and B. R .  and J .  ill. Alford, trading a s  dlfolrd 
Brothers Lumber Company, jomtly and eeverally, the  sum of $3,- 
500 00 as  damages for sald \x-asrte :is alleged 111 tlie complaint. 

"3. It is furthor ordered tha t  the plaintlffs have anld recover of 
the defendanits jcmtly and severally the  cost of this action as tax- 
ed by the  Clerk." 

Defendants excepted anti appealed. 

John  F. M u t t h e w s  n72d II i l l  Y a r b o r o u g h  for plainti.fl appellees.  
E. C. B~illuck and  Y a r b o r o u g h  &: Jo l l y  for de fendnn t  appel lant  

S t r i ck land .  
TV. H .  T a y l o r  for de fendan t  appe l lan t s  d U o ~ d .  

BOBBITT, J .  The sole question is whether the  court erred In con- 
cluding tiint bhe 1936 deed conveyefd to  111.;. Ella S. l l a n i ~  only a llfe 
estate m the  land dwcribxl therein als the  "4th TRAkCT," to  ~ n t ,  the  
,J. T l l a n n  liomcplace. 

"Oldmarlly, in con- t l~ung a decd i t  is the duty  of the court to as- 
certain tlie Intent of the gi antor or grantors a1.i embodied in tlie entlse 
inlstr~micnt, and ex!: and cvrry past  thercof n1u.t he glven effect if 
t h j  can be done 1))- an? f u  or reasonable intcrpretat~on," Dnzvs v. 
Broicn,  241 S . C .  116, 118, 8 1  S.E. 2d 334, and cases cited; FrcxnXlzn v 
Faulknc?- ,  248 S C .  6.56, 6.59, 104 S.E. 2d 841. 

Tlic title to all land. of r l i ich J. T .  Alann n:~. sclzed and pos-e:wd 
a t  t!~e time of 111- clenth de.cendetl to :md ve-tccl 111 hi- liclrs wl~lc-ct  to 
hi~s TI l d o i ~  ' 5  ilo;ht of c l o ~ ~ ~ r .  The 1936 ticed Jvas cuccilted al)i?rouii~ately 
six an~d one-lislf i ~ o n t l i s  after the dcat31i of J .  T. Mann It  ~ e c ~ t c s  t l lnt 
t!~e Iici1.- and n.idun. of J T. N a n n  had "mutually agreed on a. di.110- 
sltion of tile r ed  est ! t r  of \vlilch the >aid J T. -1I:xnn dlc.tl scized and 
po~saewcd " I n  t!ie cinube !)egmnlng, "SOIY, THEREFORE, K I T -  
KESSETW," the g:.nntori, "for and in con-.di>iatlon of tlie mi11 of 
$ll'iC5.00, nhicli llai been mutually agreed upon as tile pcrchase price 
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to  be paid by the party of the seconld part  to the parties of the first 
past," granted, bargained, sold and conveyed unto Mrs. Ella S. Mann, 
heir hells and assignis, "the follo~ving described lan~d." Iinmediately 
thereafter the descriptions of the "1st TRACT," the "2nd TRACT" 
and the "3rd TIIL4CT" are set forth. Each of these description~s begins 
ais follovs: "A11 of our riglit, title and interest zn fee s~mple  in and to 
tha t  certain tract or pnrccl of 1:~iid . . ." (Our italics). Preceding the 
delacr~pt~on of 1 he "4th TRACT," bhe 1936 deed providss: "The partleis 
of the first part  convey to tlie pa,rty of tlhe second p w t  a lzfe estate 
for and d u r q  tlie natural lifc of E l h  S. Blann m and to the J. T .  
Mann  honieplace, said conveyance of a Zzfe estate zn s a d  honzeplcice 
being mutually agreed to and accepted by Ella S. JIann,  Widow, In 
full and complcte satisfact;on and settlenient of any and all dom-er 
~@t , s  in and to tlie lands of JT-hich J .  T. Mann died seized." (Our 
i tahcs).  

\\'hen d l  parts of the 1936 deed are cons~dered, i t  is manifest the 
folloinng n-as ~ntcndeld: (1) Thc sale and conveyance by tlie heirs to 
lthe ividon- oif the fee in tlie "lsrt TRACT." the "2nd TRACT" and the 
"3rd TRACT," 111 con~sdcration of the purclharse price of $1,175.00; 
and (2) the conveyance by the h e m  to the wido~v of a life estate in 
the "4tth TRACT" in con~sidcnation of the ~vidow's acceptance thereof 
in lieu of dower. T h k  intention of the grantors: to  convey olnly a l ~ f e  
estate in tlie "4th TRACT" conltsols decision unlesis "in conflict ~v l t~h  
some ~~iiyielding canon of construction, or settled rule of property, or 
fixed rule of la\\-, or is repugnant to  thc terms of the grant." Gm,fin v. 
Spinger ,  244 S . C .  9.5, 98, 92 S.E. 2d 682, and cases cited; Cannon v. 
Baker, 232 S.C. 111, 113, 113 S.E. 2d 44; lack el^ v. Board of Educa- 
tzon, 238 S . C .  460, 462,128 S.E. 2d 806. 

It 11s well settled tha t  " ( t )  he heart of a deed i~s the pamtlng clause." 
Crzfin v. Sprznger, supra, arid caseis cited. This is stre~ssed by plain- 
t~fi's and by dofendants. 

Defendants contend the 1936 deed contains (only) one grantlng 
clauise. namely, the clnuse beginnling "SOW, THEREFORE,  \TIT- 
XESSETII;" that  t l i~s  claulse co~nveys "the following dascr~bed land," 
including tlie land dc~scrilbed as the "4tli TRACT," to 3111s. Ella S. 
hIann, lier lie111.: and aasignrs; and tha t  the provisions of hhe habeii~dum 
and n-arraa~ty clauseis support this ~ontcnt~lon. Defcndantrs cite and 
rely upon Oxendzne v. Lewzs, 252 S . C .  669, 114 S.E. 2d SOG, and ca~ses 
cited therein. 

The premise upon which defcndantls Lase their said conhention is 
unsound. \Ye t,liinlr i t  clear the 1936 deed contains two granting 
c1:xusas. Each is separate and distinct frorn the other and elach is coin- 
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plete n.,tl~ln itself. T!le clause beginlung, "SOIT', T H E R E F O R E .  JVIT- 
SESSETI-I," 1s t\he firct g ~ a n t l n g  claute. It conveys t12e fee  in the  "1st 
TIZA4CT," trlie "2nd TRAACT" and the "3rd TRACT."  Tile second 
granting clauhe convey. n llfe c.tate in t(lie "4th TRACT." Each claube 
( I )  dc-ignlatcs tlic grantors and the  grantee, 121 describes the lmt l  
conveyed, ( 3  ) contams ope1 ntivc n ortl- of conveyance. (4)  sets forth 
the  co~ilsidcrnt~on for the conveyance, m d  ( 5 )  define-. the  q l ~ n n t u m  cf 
t<he wt3te  conl-eyed. Sce C,.lf?in v. S p r m g c ~ ,  supra, and caws  cltcd. T h e  
two c l n u s s  are not mconsistent or  repugnant Tlicy ainlply rclatr  to  
diffcrcnt lnndq 

If t!ie linbcndlinl and warramty c l a ~ ~ i e .  were conaidered in confl~ct  
thcrewt l , ,  the  .econd gran~ting claute (relntinf; ~pccifically t o  the J .  
T. N n n n  homeplace) ~ o u l d  control dec~slon.  G n f i n  v. S p n g e r ,  supra .  
and caws cited. Here,  the povis ions  of Irhe Iiabendum and tlie war- 
rantty clwqes may  be rcconclled completely n ~ t l l  the provioion~ of the  
f i n t  p:mting clau-e. It ~ ~ o n l d  ieci11 the prov I>,onl- of tlhe hahendurn 
and warrnnty clau-es Irere ~ntentlcd to apply only to  the Ian& con- 
veycd 111 the  fii3t grnntlng c1au.e and therefole sliould not  be coiisid- 
ered In confl~ct  with t~he  secor~~d granting clausr. 

Bemg in agreenlcnt m t l l  t>lie ruling of Judge Rickett t ha t  the  1936 
deed conxc) ed only s life estate ( for  tlie llfe of Mrs. Ella S. 1 Innn)  in 
t~he  lands de-crlhcd therein as  the "4th TEA%CT." to  n i t ,  the ,T. T. 
;\Ian11 lioineplnce, t l ~ e  jurlgnmit of the c o u ~ t  helow 1s In all rerpect- 
affirmed. 

Affirmed 

TEXTILE MOTOR FREIGHT, I S C .  V. MART MAXINE COSTTET DLROSI:. 
i III'IOI: 111 III 11 GLARDIIK AD I ITTM,  W. H. CONTTET, A N D  J. H. DTJBOSE. 

(Filed '70 S o ~ c n i b e r  l9G3.) 

1.  Automobiles 3 46- 

Where there ia no e\.idence that defendant driver failed to  give the siq- 
nal for a left tulx as  required by statute and no evidence that she was 
traveling a t  e s c ~ s ? i \ c  i:peerl a t  the time, it  is error for the court to In- 
struct the jury upon the issue of the tlrirer's negligence in reqard to turn 
signali: arid e ~ c e s s i r e  cpeed. 

2. Trial S 33- 
It is error for the court to ch~arge upon an abstract principle of law 

which is not presented by the allegations and evidence. 
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APPEAL by defendants from Martzn, Speczal Judge, 18 February 1963 
Gpecial "A" Civil Session of A~ECKLENRURG.  

Thils is a civil acrtion to recover for damages to plaintiff18 tracltor- 
tnailer resulting from a colli~sion between said tractor-trailer and a 
1938 Volvo autsnmbile ownled by defendant J. H. DuBoise a~nd driven 
by hls daughter-in-law, Mary  Maxine Convey DuBose, I T ~ O  was sev- 
enteen years of age a t  the  time of tlie collision. 

The defendlauts set up a moss-action for personla1 injuries t o  the 
minor defendant and for property damages susibained by defendant J.  
H. DuBose. 

The collision occurred a t  t8he interseiction of Indcpen'dence Boule- 
vard, Ea~stway Drive and Common~vealth Avenue in the City o~f Cihar- 
lotte, about 7:35  a.m. on 15 June 1960. In~depeniden~ce Boulevard runs 
substantially earst and west a t  this idmwction;  Commonwealth ,4ve- 
nue r u m  in a northwesterly and southeasterly dircction; and Eastway 
Drive dead ends in the  Boulevard a t  this initensection and runrs nrorth 
from the Boulevard. The traffic a t  this intersection is controlled by 
electric  signal lights exhibiting tlie words "Go," i'C~aution," or "Stop." 
I n  appmaching dhis intersection from the ealst o~n Indepmdence Boule- 
vard, i t  iis slightly downhill. 

The pllaintiff's tractor-trailer an~d it's cargo weighed 58,000 pounds 
and was being driven in a westerly direction in the middle o~f the three 
banos for ~vest~bound traffic on Independence B o u l e ~ a d .  Plaintiff's 
driver testified: "Als I IT-as coming into tfhe inter~section, nt about 130 
pards, I noticed a tnaffic llght change froln red to green. 

"I wars goling around 30 or 33 miles per hour, and als I golt into the 
interscct:on I wiry a is~nall forcign car t rd~e l ing  east making a left-hand 
turn nlorth over into Enstn-ay Drive froin tihe inside l a m  next tlo tihe 
ilsland on Independence Boulevard. I was in the intersectioln when I 
finst noticed her, noticed she wasn't stfopping. -2- I entemd the inter- 
sectioln I slaw her making a turn in front sf me. " * " I applied my 
bralies nnd pullcd all the mny o ~ c r  into tJ1ie ttvni~ng lane. ' * " I cut 
oror to tihe right as far as I could and coli~detl ~v i th  her in the intersec- 
tion over ncai 1Cn.tside (sic) I h r - e .  The s m l l  foreign c u  spun around, 
thc back end of i t  h!tting the telcphonc pole iocstcd between two 
drives." 

The plaint,ff's cvidcncc further tends to &!loK th::t the plaintiff's 
driver lost control of the tractor-trailel, wile11 lie stlurk the snidi  car 
driven by the ininor defcndnnt, ran past the intcrscction of E3ctmiy 
Drive, hit a Studebaliel. car on Commoi~~vcaltli , l ~ e n u e  and slopped 
between h o  treos ahout 20 feet from tllic nor t l i~rn edge of Independ- 
ence Boulevard. 
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The  plaintiff alleges tqllat the m n o r  defendant gave no signal or 
other n.srn:ng of a n  ln t en t~on  to  m2ke a left turn,  bu t  offered 110 e n -  
dence In support of this allegation. 

The  n h o r  defendant, J l a ry  llaxinc. Convey DuBose, tsst~fied tha t  
on the nlornlng of 13 ,June 1960 she left honle about 7:13 a.m.:  t ha t  
she n-as on her way to summer school a t  Garringer High School. which 
is  l o c a t ~ d  no1 tll of Indepcndence Boulevard ~Llat off Easltway I)rn.e. 
"I do not recall gettm;, on Independence Boulevard, Inor do I recall 
the acc~clent or anytlung about ~ t .  l l y  f i ~ s t  nlenlory after the  accident 
is of tllie !lo1spittal." The nnnor defendant was painfully injured and 
left ~v~ti l l  permanent and serious s c a r  on varlous partts of her body. 

Len I<. Patterson, a wtncs,s for defendant,>, tcskfied: ".kt  bout 
7:30 a.m. * ' * I was on Conin~on~vealt!l Avenue o~n iny way to work. 
I was proceeding north anld came to t8he mtersect~on of C o m m o n ~ ~ e a l t h  
Avenue and Independence Bou levn~d  and stopped soutli of Indepencl- 
ence Boulevard, In tlw northbound lane of Commonweialt~h Avenue a t  
the point where Conm~onweai t l~  reaches the stoath s ~ d e  of In~dependence 
Boulernid.  I stopped for the led traffic hght facing me * * *. 

II * iL " I first s : t ~  the Tolvo automob~le  when i t  had pulled mto the  
left iane, headed ca,st and starting to  make a turn,  looked l1ke i t  was  
In a po~s!t~on to make a turn.  It wasn' t  out  to where ~t was In the  
~ t r e e t ,  but  in a position to make a left turn. " " + 

"When I 7 ~ x 5  pulling up to a stop a t  tjhe llght, the  Volvo x i s  already 
s i t t ~ n g  taliere. TYhen the traffic light changed. I pro~ceeded to crolss In~de- 
pendence Boulevard but  got only ahout to  the  center of the  fii-st lane 
in the sa~stbound side. I saw t,he oncoming truck and stopped so a s  nort 
t o  be ~nvolvecl. When the light cllanged, the T'olvo was slightly out  in 
the  ccnter there, the center lane. It proceelded to cross t(he &eet, t o  go 
up Eaatway D n r e ,  north, and actually i t  would have been right in 
line ~vitih Commonwealth Avenue, coming u p ;  actually, what  she was 
doing was  clearlng the street. The Volvo was clearing the  interseck~on. 
* * X  

"I slaw the c o l l ~ s ~ o n  occur. * * * 
' . I  would ebtimate tile truck was running a t  least 40 miles an  hour. 

TThen the truck lu t  tthe Volvo, i t  >pun ~t completely around. The  right 
tractor ~vheel,  right s.cle of the truck,  caught the  Yolvo In the right 
side anjd spun i t  around, t,he truck rolling on and ltnoick~ng the  T701vo 
again~st the  ut111ty pole shown on the blackboard. " * * 

"At the time the tractor-trader truck entered the  in~twsecrtion the  
taaffic light for westbound traffic on Independence Boulevard was red. 
The  accident haqpened around 7:30 a.m.;  the weather wals fa i r ;  tihe 
etreet was dry.  * * ' I n  my  opinio~n the tractolr-trailer truck never 
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did dow down. That ' s  the reason I proceelded t o  istop, because I knew 
he couldn't stop. " * *" 

The jury rendered a verdict in favor of the plaintiff. Judgment was 
entered on ibhe vwdict and the defenda~nts appeal, atsigning error. 

W e b b  & Lee; C'harles Sedberry; Sanders & Walker  for plaintiff 
appellee. 

Carpenter, W e b b  .&: Golding; Pierce, Wardlow, Knox R' Caudle for 
defendant appellants. 

DENNY, C.J. The defendlante assign als error ceintiain portions of 
the folliowing imstiructions to the jury: ( I )  "Sow, members of bhhe jury, 
~htihere is anobher statute whioh states in part  as follows: 'The driver of 
any vehicle upon a highway, before ~ t a r t i n g ,  sitopping or turning f ~ o m  
a direct line, ahall finst see tlialt sucli n~ovemenlt can be made in aafoty, 
(I) and if, whenever tihe operator of m y  o t ~ l i e ~  vehicle may be affect- 
ed by m d l  movemerut, !shall give a ~ s g n a l  as  requireid in this sec~tion, 
plainly vislible to the  ~dlriver of such other vehicle of h ~ s  in~tenhioin to  
make sucli a move, anid trlie s i p a l  shall b e  by melnnis of t,he hand anld 
aym and manner herein spelcifiod or by any mcahanical or electri~c~al 
signal device approved by the Department of Motor Vehicles,' and the 
signal for left turn, melnberls of the jury, is with the left han~d, trhe hanld 
and alrm exte~nded in a hoirizo,n~t~al direction wlt1-1 the forefinger pointed 
and the electrical turn signal referred to is such electrical turn signla1 
which when operatted inlside by a lever or switch, inside the nlotor ve- 
hicle, ~srliall s~tiart a blinking light outs,dr tlie motor valiicle, indicating 
tihe dlreckion t o  which the operator intends turnlng his mototr ve~liicle. 
( J ) ;  and ( 2 )  "" * " (1)f the plaintlfr" 11aa satisfied you from the evi- 
denice and by its greate~r weight, tha t  each and all of tlie following 
tlhree ossemtial eleinent8s esisted with respect to plaintiff's damage; first, 
that, the plaintiff's tractor was damaged In a collision a t  the intemec- 
tion of Independence Boulevard and C'omn~on~vaalith and Ea~stmay 
Drive, and, second, that a t  and prior to tlie collision betlveen trhe trac- 
t~or-trailer of the plaintiff an~d tlie T'olvo k i n g  operated by the de- 
fendants, that nt and prior to the colLli-lon t l l i ~ t  the defendants were 
negligcnt in tlie operation of tihe T'olvo in that  they (S) operated it a t  
a high anld dangerous rate of speed under the circumstances then anid 
there misting, (T)  or operated it ~ i t h o u t  lieepinig a proper lookout or 
operated i t  without keepling it un~dw propcr control, or attempted to  
make a left turn ~ i t h o u t  seelng first t41iat tlie turn could be made in 
safety (U) and without giving the proper and lawful signal for that left 
turn;  (V)  and, third, that such negligence on tlhe part of t~he defenld- 
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in the operahion of ssid Volro automobile was one of the proxi- 
mate ca~usas of the collilsion and of the damages to the plainhiff's trac- 
tor, bhen i t  would be your duty to anlswer the first issue YES." 

The defendlants except to and a~ssign aa error those portionls of tlie 
clhasge between the letters ( I )  and ( J ) ,  (S) and ( T ) ,  and (U)  and 
(V).  The  only evidence with respeot to the speed of the Volvo car op- 
etlated by the mmor defen~dant was that  of the plaintiiff's driver who 
h t i f i e d ,  "When I first saw the small foreign car In the northern lane 
of Independence Boulevard for eastbound traffic ~t was going about 
10 or 15 nilleis an hour. After I finst saw it, i t  headed on in towards 
Ela~stn-ay Drive and speeded up a~s i t  went aoross the intersection." 

No evidence was adduced in the trial below to support tihe p1ain)tiff's 
allegation to the effect Ohat the  nunor defendant failed to give a proper 
hand ~signial or &her warning of a n  intention to make a left turn. 

The headnot,e in the  calse of Farrow v. White,  212 K.C. 376, 193 S.E. 
386, reads: "Where there i~s no allcgatlon or evidence tha t  the defenid- 
an t  driver failed t o  give a warning slgnal required of him by the  statute 
under the circumstances, i t  1s error for the court to c~harge the law re- 
quiring bhe giving of suclh signal, isin~ce tihe court iis required to charge 
the law aoilsing upon the evidence, C.S., 564" (now G.S. 1-180). (Em- 
plharsis aidded. ) 

In  Andrews v .  Sprott, 249 K.C. 729, 107 S.E. 2d 560, this Court said: 
((* n rs ( T ) h e  court committed error In cliarglng wt,h respect to the 
defendant's operation of his car a t  a reckless rate of speed. * " * The 
complaint does not allege and the evidence does not show qpee~d. It is 
error to  charge on an abstract principle of law not slupported by any 
view of tdhe evidence. T'Vorley z .  Motor Co , 246 N.C. 677, 100 S.E. 2d 
70;  S. v .  McCoy, 236 N.C. 121, 71 S.E. 2d 921; TYill~anzs v. Iiarrzs, 137 
K.C. 460, 49 S.E. 954." See allso Carswell v. Lackey. 253 S.C 3k7, 117 
S.E. ?d 51. 

The defendants hare  not argufid in their brief their assignment of 
erpor to bhe failure of the court below to w s t a ~ n  their mot~on for ludg- 
ment as of nonsuit interposed a t  tdhe close of all the evidence. Conic.- 
quently, this aslsignment of error will be talien as albandoned. Rule 26 
of blie Rules of Practice in the Supreme Court, 234 X.C. 783, a t  page 
810. 

TTe deem it unnecessary to conqider and pas. upon tlie other acsign- 
ments of error, some of which seem not to be n-ithout merlt. 

I n  our opinion, the dofendants are entltled to a new trial, and lt is 
so oodered. 

New trial. 
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G. L. ROBERSON AND WIFE REVA B. ROBERSON. HOLLIS ROBERSON 
AND WIFE EDITH S. ROBERSON, MARY R. BTRD AND HUSBAND 
BRTSAT BYRD, LUTHER ROBERSOX ASD WIVE DAISY W. ROBER- 
SON. A S D  JOE ROEERSON AYD WIFF' BILLIE ROBERSON, AND H U G H  
ROBERSON, I ~ E C C ~ O R  O F  T I i E  LAST WILL AND TESTAMEST O F  GERTRUDE 
RORERSOR' PENLAND, DECEASED V. JIACI<EP 0. PESLAND. 

1. Cancellation and  Rescission of Instruments  3 4; Judgments  § 2+ 

Tlie fact that a n  agreement between the widmver and beneficiaries in 
regard to the settlement of an estate and the deed and the consent judg- 
nmlt  effectuating the agreenlent a re  made in reliance upon the statute gir- 
ing the 11urt)and the riqht to di%s,scnt from the will of his wife, h e l d  not 
ground for the cancellation of the cor~sent juclgment and deed scquent bo 
the declaration by the court of the uncanstitutinnality of the statute, the 
agreenien~t having been made by parties sui  juris dealing a t  arms length 
nnd who \yere represented by competent counst~l, and there being no sug- 
gestion of fraud. 

The legal principle that an nnconstitutionnl statute is a colilplete nullity 
and cannot jus~tify any acts under it, must be construed wi?h respect to 
the particular factual eituation, and while a party may not assert a right 
aris,ing out of a statute which has been declared uliconstitutional, the prin- 
ciple does nut strike down all uudertnkings made in reliance up011 such 
statute. 

APPEAL by plaintiffs from JIartilz, S.J., ;\larch, 1963 Special Son.  
jury Session, BUNCOMBE Superior Court. 

The  plaintiffs b~ouglit  this civil aclt~lon demaading judgment: 

"1. Thnt  uhe paper writmg purporting t~o be the deed dlated the 
1Gth dlay of Felbruasy, 1962, and recorded in .the Office of the 
Register of Deeds of Buncombe County, Nwth  Carolina, in Deed 
Book 839, page 349, be declared null and void and of no force a~nd 
effect, and bc stricken from t\lle records of the Reg~lder of Deedis 
of Runcolnbe County, Sort11 Caldina.  

"2. Tha t  tlie c n t w  paper 1~rit111q purporting to  be a con~tract 
between t81iaqc plain6iffs and tlie delendmt arilsling out of t~he de- 
fendant's purported dislsent to  the ~ 1 1 1  of Gertrude Roberson Pen- 
land be doclareid null, void and of no force and effcct 

"3. Tha t  the constitut~onal rlghts of the dece~ased, Gertrude 
Rolbemon Penlnnd, be fully protected and enforced and that  the 
Executor thereof be dircctcd to ewcute lier lslald last mill and testa- 
ment fully m 8c~cordan~~c with thc same, and 111 accordance witrh 
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said Constitution and the valid larva of the State,  as  fully aaiid 
cornpl~te ly  as  if no acts or  things liad been done in conflict there- 
with. 

"4. T h a t  all parties be restorcd to tllc aaiiie poeltlon anld $tatus 
t o  which they arc entitled by virtue of all valid exitsting l a m  of 
t,he Sta te  of Korhill Carolma." 

-4s the  sole ba:is for thc relief deina~l~lded, the plaintiffs alleged they 
executod the docd and entcred into the  consent ludglnelnit glvlng t3he 
defendant a large d inre  in h ~ s  mlfe's c%t:ttc becau~sc of their miqtalien 
belief t h e  defcndamt liad the  legal rlglit t o  dissent from tlie m-ill. 

Attached t o  the complaint wa~s t(he will of Gel i l  iiclc IZohcl-.on Pen- 
land, da ted  -41igust 20, 1960. T h e  will prov~dctl :  

" ( a )  I give, devise and hec,litatl~ unto m y  hu~s~bai~d,  &lack Pen- 
land, the  sun1 of TWO THOUS-KYD DOLLARS,  in fee simple 
forever. 

" ( b )  T h a t  after  the payment  of the costs of admmistration, all 
the  balance of t,he proceedr of said slale of said property, together 
with any  other property t h a t  I m a y  crnn or polqqeas slhall be di- 
vided into five (5) equal charm or pasts, and one p a r t  thereof 
paid t o  the  following named p e r m l % :  One par t  to 1113' -liter, M a r y  
Roberson B y r d ;  On~e par t  to  lily hrothcr. Ged R o h s o n ;  On(. par t  
to m y  brother, LuLher Roihmwn; One part to  my  \)rother. I-iollls 
Roberson; and one par t  to  m y  nephew, .Joe Robcii-on. In fee qinqle 
~ O P ~ V C P . ' '  

On the  25th d a y  of August, 1961, tlie defmd:mt filed a d i s smt  t,o 
hlims wife's will, giving notice of his  elecbion n8o,t t,o take  under the d l  
but to  demand his share of his wife's propwt.:: a,; if d ~ e  had died in- 
.testate. The  dilsaent. I n s  c1mfie:tl in conformi tp ~ri t! l  G.S.. Ctll:.rpte.:- 30. 
Subsequent, t o  the f i h g  of the disssent,, t h e  1)artic; pe~rson~:tl!y and 
through counsel c,alxried on ext ins i re  negot,jntion,s lo'olting to a sctt>lc- 
mcnt o~f  their r e~~pcc t ive  rights in tihe e%t::8te. The  nego1tia~t~ion5 culnlin,at- 
ed in a n  agreement fising b!ic riglitl~ of t l ~ c  .sc.vl-rnl tlevi.vxs an;! l e g t e e s  
undm the  will. The  con'scnt judg~ne~ni, :m!1 the d c d  inip!ciilcntecl the 
iagrecmci~t~. Bo8tli a rc  hcre un'der at.t.::ck ulmn :he ground t,hc partics a r t -  
ed lmldiar the mistaken belief :i ! i~!~bn~nri ,  hy t i i~sent .  bwame  cntitled t o  
share  as  in calse of his n-if(.':; inmtelst.ncy. 

Judge 3 lnr t in ;  of t'lie Stil)c2:ior C o ~ r t ,  by rorl.v31;t, forulil f w t s  which 
lare not  in d'isputc, a,nd con'cludcd : 

"1 That, tile con.ent judqincnt rigned 2nd mecutcd hy tlie par- 
t ~ e s  and hy the Clerk of the Superlor Coilrt, together n-it!, thc 
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warranty deed, signed and executed by tlie plaintiffs and deliver- 
ed to trhe defendant, an~d by him duly reicorded in the Office of the 
Register of Deeds, constitute a valid and b~ndiiig oibl~gation an~d 
tl-amwction between tlie plainrtifls and the defendmt and that all 
of the obligations selt forth therein have bcen fully complied v-ith, 
with trhc exception of the final d~vision of the money of bald estate 
by the executor as  set forth and agrwd upon. 

"2. Tha t  trlle executor Hugh RoGersoa rmke a division of tlie 
moneys belonging to said estate in nccorcitmce with the promions 
of said consent judgn~cnt and pay the rehpective parts thoreof to 
the respective parties entitled theieto." 

The plaiat'if'fs exccpted and appealed. 

TVilliams, TVillianzs and  Morris  b y  Robert R. Wil l iams ,  Jr. ,  for 
plaintzff appel lants .  

D o n  C .  Young and  TV. TV. Candler  for clefendnnt trppellec.  

HIGGINS, J.  The plaintiffs seek t,o have the Court rescind the deed 
and the consent judgment by which the partles settled t l ie~r  respective 
claims In the property onned by 11:s. Gertrude Hoborzon Penland n-110 
died without l~nea l  de~scendants on h u g u d  14, 1961. Thc defendant was 
the liusband of the testa:ltns. By  ( a )  of I tem 2 of the nil1 he was 
given a legacy of $2,000.00. The reinuinder of the not inconsiderable 
estate mas devised t o  the plaintiffs as shown by ( b )  of Item 2. 

After the probate of rthe ~ 1 1  the defendant filed a dAasent. There- 
after long negot~atiorus consilztlng of proposals and counter-proposals 
beltween tlie parties and their counrsel f o l l o ~ ~ e d .  All assumed the hus- 
band had a legal right to dissent from the 1~111. The negotlatlons for a 
se~ttleiiient culminated in the consent judgmcnlt w h ~ c h  specified what 
propcrtiea the defendant should rece1r.c and tha t  tlle roma~nder sliould 
go to the plalnt~ffs n h o  implemented t'le settlement by csecuting a 
warranty deed. The defendant in the consenc judgment releaqed all 
fwtlisr clalnl in his wife's estate, incluillng the $2,000.00 bequest. 

However, subsequent to the setltlemcnt as sot fortli :n the judgment 
anld deed, this Court, in Ductley zl. Staton, 257 N.C. 57% 126 S E. 2d 
590, held unconstitutional the Legislative Act perniitting a husband to 
diszent from h a  wfe'b nill. The consmt judgment had already been 
signed and approved by the court. Tlhc wirranty deed had heen execut- 
ed, del~vciiwd. and recorded. A%t thc t m e  of the vttlement all ~nterested 
parties were sui jurls. They n-cre represented hy eimnent counsel. They 
wele dcal~ng a t  arni's length upon a l ~ n - f u l  subject. There is no sug- 
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gasition of any unfair advantage. True, all partie~s made the agreemenlt 
 in the mistnken helief t,he huslbaad, by 111s dissent, became entitled t o  
s~liare in his wife's estate as if she had died intestate. T h e  Legi~slt~ture 
bad so provided. The  provision carried a presuinption of i ts  constitu- 
tiionality. \T7lth this presump~tion on the pairt of couwsel, all parties en- 
tered into the  settlement of the elstate and completed the settlement 
by  judgment and deed. RIay these be oanceled by the court upon a 
showing the  attorneys did not anticipate t,h~q Court would hold unco~n- 
~stitutional the provision that  a liuslband nlay dissent from his wife's 
will? T h e  questlon presented goes deeper than a misitake of lan. on 
ltihe part of attorneys. So~lamn documents fixing property rightis are in- 
volved. Tliece docun~en~ts were executed in the exact form vhich the 
particis ~ntended.  On this subject, Justice Pearson u>cd this language: 
"But lioin-ever this  may be. t l ~ e  plaintiff by her assent to the  legacy 
vested the legal title In tllie defendant; and the  question is, doe.: the 
bill disclolse any  ground upon which she can ask this Court t o  undo 
what  she has done, so als to relieve her from the  legal effect of her 
aslsent? * * " I t  is settled that  mere ignorance of law, unless there 
be some fraud or circumvention, is not a ground for relief in equity 
whereby to set aside conveyances or avo.d the  legal effect of acts wliich 
have been done." Fo.zcllses v. Fozilkes, 35 S.C. 2GO. 

The plaint~ffs rely for a reversal upon a long line of cases, some by this 
Court, holding that  an  unconstitutional statute is a nullity ab inztzo, con- 
fers no rights, imposes no obligations, bestows no power, and justifies no 
acts performed under it. Board of lllanagers v. ?Yzbnington, 237 N.C. 
179, 74 S.E. 2d 749; Sor ton v. Shelby County, 118 U.S. 425; Cooley, 
Constitutional Limitations, 8th Ed., (1927) p. 382. 

The S o r t o n  case was decideid in 1886. I t s  sweepi~ng statements have 
been narrowed by later d e c ~ ~ i o n ~ s .  I n  Chicot County Draznage District 
v. B a ~ t e r  Sta te  Bank, 308 U.S. 371, the Court  s a ~ d :  "It  is qwtc  clear, 
however, t h a t  such broad statements as to the  effect of a deter inmat~on 
of unconstitutional~ty must be taken n-lth qualdicat~ons.  The actual 
existence of a statute,  prior to  such determlnatlion, 1s an  operAtive fact  
a n d  may have cmsequenccs w h ~ c h  cannot justly be ignored. The pasit 
cannot aln-ays be era~sed by a new jud~cia l  declaration. T h e  effect of 
the  subsequent ruling as to inva l id~ ty  may  have to be considersd in 
various aspects, v i t h  respect to particular relations. . . . i t  is manifelst 
from numepous decisions t h a t  an all-inclus~ve qtatement of a princ~ple 
of absolute retroactive invalidity cannot be justified." 

I n  McLean Coal Co, v. Pzttsbzmgh l'enninal Coal Co., 238 Pa .  250, 
195 A. 4, t he  Court  held: "The uncon~st i t~~i ional i ty  of a statute as a 
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defense to an action only when the liability is created by the statute in 
question; the  inva!idlty oif an  act is of no avall wlien the liability ariises 
from acts indic2ating the a~asumption of liabihty by parties who may, i t  
is tme ,  be acting only bccnuse tlie statute n-a~s paused, but who are, 
neve:~tlielcss, volun~tarily assuming a relatlsmhip ~vliicli oreates a lia- 
billty." Pee also, 49 Yale Law J o ~ ~ r n a l ,  939. 

I n  ti!iis case the rights of the parties are fixed by solemn warranty 
deed :ind eoizscnt judgment. These may not be $et aside inerely because 
cminent lawyens were unable to anticipate t l i~t t  this Court would strike 
down the Aot of tlie General Assembly ~ l i i c l i  permitted tll~e dlisent. 
'l%e rights of the partie~s a1.e fixed by tlie judgment and the deed. Tliaae 
documents provide road blocks ~vliic!i t~lic Court niay nolt remove mere- 
ly becau~se the parties were mistaken as to one or more of the factual 
considerations w111ch mduced them. 

The judgment of tIhe >upenor Couri of Bunconibe County 1s 
Affirmed. 

31.4RGARET TOUSG T O b s O N  A S D  WADE 8. GARDNER, EXECUTORS O F  THE 

ESTATE OF C:.  F. YOUSG;  31.4RGARErP YOUNG TOLSON, INDIVIDUALI~Y; 
DAVID C. TOLSON, J O H N  JARVIS  TOLSOS. IV, a ~IIRTOR; HAI lRIETT 
BOYI<IhT TOLSON, A arrsoa;  THE MIKORS APPEARING HEREIK BY THEIB 

NEXT FKIEITD, J O H N  W E B B  V. XARGARET W E E K S  TOUXG. 

(Fi led  20 Sorcm1)er 1'363.) 

Wills 8 60- 

A childless widow who dissents f rom the  will of her  husband who is 
survived also by one o r  more lineal descendants by a former  marriage,  
takes  her  s ta tu tory  sha re  of t h e  estate computed a f t e r  t h e  deduction of 
tlie Federa l  es ta te  taxes.  U.S. 30-3 ( b ) .  

APPEAL by defend~ant from B o n e ,  J.. ;\larch 1963 Session of WILSON. 
This actlon was insltituted under G.S. 1 - 5 3  e t  seq. by the e x e c u t ~ ~ ~ s  

and beneficianies named in tlie will of C. F. Young against his dis- 
senting  idon on- to determine her share of t!ie estate. 

Gardner ,  C o n n o r  & L e e  f o r  plaint i f f  appellees.  
A l l e n  TY. Harrel l  f o r  d e f e n d a n t  appel lant .  

SHARP, J. C. F. Young died testate an August 16, 1960. He left 
rnsviving him a widow, tjhe defendant Margaret Weeks Young wlho 
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wals hiis  second n-ife, and one c!iild by a former marriage, tlie plain- 
tiff IIasgaret Young Tollson. I n  apt  tiine the n4clon- duly filed a dils- 
mnt  to  lier liusband's will. Except for m a k ~ n g  finial distribution. the 
exe~cutoms have coinpleted the arlministration of tlie eistlate includmg 
bhe payment of the federal estate tax. 

This appeal presents one cjue>tion: I s  the dilstributivc share of a 
childle~s T V ~ ~ O L V  who disscnlts from lier husband's vil l  computed before 
or after playnlent of t'he fcderal estate tax   hen the tast'ator is survived 
by one or more linen1 dosccndants by a former inarriagel Plainrtiffs con- 
tend that  tlie  idow ow's distributive share ia dete~rmined after the pay- 
ment of fcdural estate tax;  the dcfend:int T V I ~ O T T  contends it is deter- 
mined before and undlminisliecl by such tax. The defendant appeals 
filoiii a judgnlcnt of tlie Superior Court clircctmg the esecutom to cal- 
culate the widcuw's slm-e in the cstate after the deduct~on and pnyinent 
af the federal esltate tiax. 

Thl,s Court first considered the question n-lliether tlie dwtr~butlve 
slhare of a dlesenting widon should be computed before oir after blie 
payment of tjhe federal estate tax in Trust Co. 2;. Green, 236 S .C .  654, 
73 S E. 2d 879. I n  that calsc, tlhe testator died in June 1951 leaving a 
widow but no lineal descendant.. . Tlic  idow ow elected to take licr sltiatu- 
tory share in the elstate of her hus~bantd. At that  tnne G.S. 30-2 pm- 
vidcd that a  ido ow, upon di~ssent, became entitled to "the slanle rights 
and estaites in the real anld pensonal property of lier 1iusl)and as ~f lie 
had dield intesltate." The appl~cable statute, G.S. 28-149(3), gave a 
widon. one half of tile "surplu of the estate"  i lien the deceased lsf t  
no lineal dc~scendnnts. G.S. 28-103, then as noTy, provided the order of 
paynient of delot~ anid, in tihe fourth class, included "Duas to the 
United States." In Grecn,  this Court held tha t  the n-ord debt, a s  used 
in G.S. 28-105, included tlie federal estate tax and tha t  the share of the 
widow in the personla1 estate of her decea~sed husband should be colm- 
puted after tlie payment of all debts, c&s of administration, and 
taxes, including t8he federal estate tax. This opinio~n was filed January 
6, 1933. I n  it, Devin, C.,T., said: 

"The public policy of t,he state is a matter for the legitslative 
branch of the government and not for the courts. Whetthey any 
change should be made in the nlanner of d~stnbut ion to the widow 
of her interest in trhe estate of her husband, in vlew of tihe pro- 
vision f o ~  marital deduction conltained in the fedenal shatute, is a 
mahter for the General Asstembly." 

A reviev of the hisltory of subsequent legislation is pertinent, at 
thiis polint. On April 30, 1953 tlie General Assembly rewrote subseotim 
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3 of G.S. 28-149 t o  provide, in effe~ct, tha t  after the payment oif all 
debts and cofslta of adininlstrat~on the net pel-sonal estate of a childless 
married man should be distributed tts Eollon-s: 

( a )  If less t,han $10,000, all tihe personal estate slliould be alloltlted to 
the  idow ow. 

(b )  If more than $10,000, the  widov would receive $10,000 "plus 
one-half of the reiilainder which on~e-half sliall be estimated and de- 
ternlined bcfore any estate or inheritiancc tax levied or asswsed under 
any law enaated by the Congrass of t l ~ e  Un,ted State3 is deducted or 
p:ud and shall be free and clmr of any such tax." 

(c)  If the decedent died testate and lus ~\-\-ldo~w dissented from tihe 
mill she would receive only one half of the pwsonial estate but it was 
to  be f i w  and cloar of any federal ast,ate tax as provided in (b )  above. 

Subsection (c) of rewritten G.S. 28-149 (3) covered the faotual b~ tu-  
ation In the Green  case; bo i t  1s patent tliat the leg~slature inrtended to 
change the rule of tliat case a s  i t  applzed t o  t h e  w i d o w  of a t e s ta tor  
leavzng n o  Lineal descendants .  Subsect.0~1 (b )  also excmpted f r o ~ n  the 
charge of the felderal estate tax a widow's share in t~he remuindm of 
the  personal esrtiahe of her clildless i n t e s t a t e  husband in excess of $10,- 
000. Legislstion which would have ~oinplet~ely nullified the effect of 
the G r e e n  calse failed. Senate Journal, Session of 1933, 305 and 436; 
31 N.C.L. Rev. 491, 491. It is ~t~herefore quitc clcas tha t  tihe 1953 Leg- 
islature dlid not intend to cihange the rule laid down in T r u s t  Co. v. 
G r e e n  tlhat all debts, includmg the federal estiate tax, are to be detelr- 
mined and paid prior to ascertaining the dist~ibutive ehare of the 
widow except in the two s~tuationis delineated above in subisections (b)  
and (c) n-here the decedent left surviving 1111111 no llilcal descendantis. 
G S. 28-11913) remained unchanged until it was repealed by tihe 

1939 General ,ls~scmbly n-hen it rewrote the intc-tntc hucccssian laws 
and t!ie lstatutes on dissents from ~1111s. These c1i::nges becaiiie effective 
July 1, 1960. .I subsequent snicn~dmei~t to G.3. 30-3(a) in 1961 does 
not affect the  clec:sion in the instant case This caise is goresned by the 
1939 enactincnbs to wliicli wc now turn. 

G.S. 29-13. contained In Alticle 2 of the 1939 Act, providtrs: 

"All tlic estiate of a person dyin2 intestate shall descend and be 
distr~buted, subject to  the paymcnt of costs of adininist,ra.tion anld 
otlicr lan-ful cllaims against the elstrtte, and subject to the payment 
by the recipient of Stnte in11ieriit:~nc~ taxes, als provided in tihls 
chapter." 

G.S. 28-103 directing the order of the payment of debts was niot 
changed. 
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G.S. 29-14 now definos the share of tihc surviving spoutse of a n  intes- 
t<ate 31s follows: 

" (1) If tile Intestate IS ~ u r v i ~ e ~ d  by only one clilld or  b y  any  
I m e d  dsacendant of only one clccenacd cliild, one half of the  net 
estate, :ncludlng onc half of tilie personal piopcrty and a one-li;llf 
undivided Interest In tlie real  property : or 

" ( 3 ,  I f  the lntsstate i s  m v i v e ~ d  11y tn o or more chldrcn ,  or b> 
one cliild and any lineal descendant of one or more decea-ed clnl- 
dren or by 11nc.d descendants of t n  o or illore deceased clilldren, one 
thlrd of the ne t  elatate, lncludlng one tlilicl of the perqonal property 
:uid n one-tliird undivided ~ n t e r c s t  in t he  r e ~ d  property;  or 

" ( 3 )  If tlic iiheatate is not  .urvived by a cliild, clilldren or any  
liiical d c s c n d a n t  of a d e c e a d  clilld or c h l ~ l r e a  but  LS S U ~ T ~ T C C I  
by one or more p:lient<s, a one-half und~r .~de t l  lnteraht m the  re'tl 
property and the filst ten tiliousand dollars r $10,000 00) In value 
plus one half of the remnlnder of tilie p e l m u 1  p r o p e ~ t y  ; or. 

" (4) If the intestate is not  svrvix-cd hy n clilld, c ldd ren  or any  
linonl deucendnnt of n t lcrcnwl rlilld or clillii!cn 0:. by  a parent, 
all tlie nct  estate." 

H a d  C. F. Young dlecl intestate the J i a r e  of 111s n idow would have 
been cletennned by G.S. 29-14 (1 ) . Hon evc.1, lie cllcd tes~t~ate and liis 
n ldow dissented froin 111s n 111. 

The  effect of a widow'< dl*~sent i s  epelled out  In G.5. 30-3(a)  anti 
( b )  a s  follons: 
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I11 only on~e instance do tlie 1959 enact~nents  provide tha t  the  share 
of any wldow shall be deiterrnlned before the  federal evtrate tax  is paid. 
T h a t  1s tlie s i tua t~on  embodied in tilie pi ovlso of G 8. 30-3 ( a )  wliicli, in 
effect, describes tlie factual sltuation of the  Green calse and incorp- 
onates the  1953 change inade in G.S. 28-149 (3) ( c ) .  C.S. 29-14 of tlie 
1959 Act contains no tax-relief p~ovls ion correispondmg to t h a t  in re- 
pealed G S. 28-149(3) (1)). We must u w m e  t h i t  this  oinie~sion was 
dellberate and tliet, except as specified hy G S 30-3(d tlic legislature 
d ~ d  n~ot intend to  disturb the rule thi, Court  laid d o v n  in the  Green 
case. 

Under the l ~ w ,  a s  i t  i s  now written the only 111-tancc vllere a sur- 
vlving n-iff is allowed to take  her dllstrlbutlve sliare flee and clear of 
the  federal est,:ite t n s  occurs when Ilcr husband dies t o s t ~ t c ,  leaves no 
lincal descendclnt8s or parent, survlvlng 111111. and she dmerlts  from 111s 
TI-ill. Thi. was  tlie state of facts In 13ntlk v. Xelc7n, 259 N.C 255, 130 
S E 2d 367. The  facts In tihis c u e  come within (2.8. 30-3(b) .  Tliercfore, 
a f t e r  tihe paynml t  of tlie co1st.l of administmtlon, :dl other lawful claims 
agnlnst the  estate, ~nicluding the  federdl estate t a s ,  and subiect to  trhe 
payment of her state inlier~t:lnce taxes, defendant i~s en~titled t o  a one- 
fourth share in t1he estate of C. I.'. Young. 

Tlie judgment of tlie Superior Court  is 
-4ffirmed. 

(Filed 20 Norember 1963.) 

1. Antoinobilcs § 17- 
Where the evidence disclosnc; that t h ~  street intersection in question had 

cleotricall,~ operated traffic signals, will1 the usual red, gellow, and green 
lights, the rights of a motorist a t  such intersection are  controlled by tlie 
traftic signals and not by G.S. 0 - 1 5 4 ( b ) .  

A motorist approaching nri intersection controlled by signal lights is 
nnder dnty to maintain a prop.cr Iookont and to Beep his rehicle in rea- 
sonable control in order that he m a p  stop before entering the intersection 
if tjhe Free11 light changes to yellow or red before he enters the intersec- 
tion. and a follov7ing nlotorist is under duty to liecp his vehicle under 
reaslollable control in order that he may avoid oollision with the prwed- 
ing vehicle in  the event its driver is required to stop before entering the 
intersection bg reason of the changing of the signal lights. 
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3. Automobiles 3 4- 
Where all of the eridenee tends to show that  as  plaintiff approached the 

intersection controlled by electric traffic siqnals, but before reaching the 
intersection, the green light changed to yellow. and that plaintiff brought 
her car to a stop just before entering the intersection. it is error for the 
c o u ~ t ,  in l~laintiff's action against the driver of a following car colliding 
with the rear of her cnr, to charge t h ~  lam under G.S. 20-134(b) or to 
charge upoil the rights of the parties if plaintiff had stopped while t h ~  
traffic l g h t  facing her was green. 

4. Trial 3 33- 
I t  is prejudicial error for the court to instruct the j u r ~  in regard to the 

law not presented by the evidence in the case. 

5. Appeal and Error 88- 
An assignment of error not brought forward and argued in the brief 

will be deemed abandoilerl. Rule of Practice in the Supreme Court So. 5. 

APPEAL by plaintiff from Bickett, J., A p r ~ l  Seaslon 1963 of FRANRLIX 
This iIs a cn i l  ac~tion mstitutcd by the plaint~ff to recover for per- 

sonal injuries allegedly sus'uained ais the result of a rcar-end coll~sion on 
8 May 1939, about 11:15 p.m., b o t ~ ~ e e n  an autonlobde driven by plam- 
t~f f  and an  autoniolbile drlven by defe~ndant Vernon Lee Cothran, un- 
der the circuilvstances hereiniafter set out. 

Plaintiff appellant was driving an automabile in an ca~s~terly di- 
rection along Xnd~wws Avenue, approaclliing the intersec~t~m of Clark 
Street with said -4venue, in the C ~ t y  of Hendemon, S w t h  C~arolina. 
Defendant appellee n.as operating hils autoinob~le to t,he rear of plain- 
tiff's ,iutomob~le and followng plain it iff'^^ car along hndirews Avenuc. 

,It the in~teraection of Andrews Avenue and Clark Street there 1s a 
traffic light, electrically operated, 7~1th  the usual red, yellow, and 
green lights. The munic~pal ordinance of Heiiderson governing traffic 
control lsignial~s was not in~troduced in the trial below. 

Pbintiff's ev~dence ten~d~s to s h o ~  that  ac she approlached the  inter- 
section, the traffic light changed from grccn to yel lol~,  and she appl~cd 
her brakes, stopping lust short of the lmos inarked upon the street for 
the pedestrian classing; that  wtrhin seconrlq after <topping, the de- 
fendant's autoinob~le ran into the rear of plaintiff's automobile, oauc- 
ing plaint~ff to suffer n-h~plash ~njuriec. 

Defendant Vernon Lee Cothran tmtified: ('TI-affic mais moving ap- 
proxirnate!y 15 milets per hour. " " " As we were nearing the stop 
light Ruth White ciame to a sudden stop near the intensection and the 
light changed, and ais i t  changed, as quick as i t  did, she just came to a 
,sudden stop, and when it did, my car ran into the rear of heps. * * * 
I didn't see 'uhe green light change to rod, but I looked up and saw the 
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green ! ~ & t  and put my eyeis back on the road and she come up t o  tlie 
light an~d sltopped when i t  ch~anged. " " * I " " " expected her t o  go 
on through, but, ~nstead,  the l~glits flashed on change qulcli and she 
came to a sudden stop and 1 went into her car." 

The defendant further testified tha t  he was follolr-ing the plaintiff a t  
a. distance of 10 or 15 feet. 

At  tilie clolse of plaint~ff's evidence, defendant John Cotliran moved 
for judgincnt als of nonsuit a s  to him. The motion n-31s allowed. 

' 3 '  1 ne jury ansxered the first issue against the plaintl~ff. Judg~nent  was 
er~tercd on t h e  verdict, and the plaintiff appeals, assigning error. 

Y n r b o ~ o u g h  & Y a r b o m c g h  for plaziififl a p p e l l m t .  
L u m p k i n ,  1,umpkin & I>aztis for de fendan ts  appellee. 

D c x x r ,  C.J. The appellant as~signs as errofr the f o l l o ~ i n g  poiilt~lons 
of tile charge to the jury: (I)  "Kow, there is ano~ther sltatute pleaded 
by t<lie defendant in t l i ~ s  case wli~ch 1s des~gn~ated als 20-154, General 
Statuta; of n'orth Carolina, which provides: The dntics of all drivers 
of a motor veliicle upon either turning or startmg or stopping a motor 
~ e l u c l e ,  and tha t  sltatute providc~s that the driver of any T-eiiilcle upon 
liigliwnys before stnrtmg, stopping or tusnlng from a d~irect line-in 
t l i ~ s  case, the only allegation and the only proof has to do with eltop- 
ping-there is no allegat~on of turning a t  all, as the court recalls i t  
%hat is, they shall first see that such ~novement, hha~t is, suclh stopping, 
can be nlade 111 safety, and if they fall to observe that adnionition and 
use seasonnble care and due diligence to see that tlie s topphg could be 
made in safety, that,  of course, would be negligence, if one of tlie prosi- 
mate causes or the p rosmate  cause of the injury or damage, and mould 
be ac t~ona l~ lc  negligence;" and (2 )  "It i; not required by 1 : i ~  tha t  you 
:iscc:.tain that n niovenient can be niade in a l ~ o l u t e  siafc~ty, i t  only 1.e- 

quirc-4 tihnt you u x  the car? and prudence tha t  an ordinardy reason- 
able lnan should-If she failed to ascwtain t!mt such rnovmmen~t could 
be ma~de ~n s:-ifety, and if she failed to ascertnin that  such stopping 
could be niade in safety wit11 the green hght on, then t\hnt would be 
neglipcncc on the part  of Xrs .  \\'hit(., the plaintiff, but i f  trhc green 
light ~ v n s  on ~vhcn she stopped t l i ~ r e ,  it would also be her duty t o  give 
a signal by electl.ica1 device or o t h c r ~ i ~ e  and such signal to ~ont~ inue  
for a t  least 100 feet before reaching the stlop light, provided t h t  the 
stop light was green, and her failure t o  give such signal n-ould he neg- 
ligence, and if a proxinmtt. came of the injury or damage to Mrs. 
Wliite, mould be actionable negligence." 
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In  a factual  situation like t h a t  presented on t l i ~ s  appaal, the  r g h t  
of the plaintiff tdo enter the inter~aectlon inr~olved and her du ty  t o  stop 
before entering such intarsect~on.  lvere controlled by  the  electrically 
operated tmffic signal an~d not  by  G 3 .  20-134 ( b ) .  

As to the second portion of tthe charge t o  rnlliclll the plaintiff except- 
ed and asslgns a error, n c  haye held: Tlle nleanlng and force to be 
g i v m  to electzlcally operntcd tr:&c control ?ignals, in the  a b e n c e  of 
a stlatute or o~i-d1nance. "1s tihat nietznlng wli~cli :I 1en.onahly prudcrit 
~ p e r a t ~ o r  of a n  autoniobile diou!d and would undcrzt:~nd and apply. 
Coach C o  v. Ful tz ,  246 X.C. 523 Traffic slgnalq of t11c k i d  liore de- 
w r ~ b e d  are 111 suc~li gclneral use t l iat  ~t I- ,  we think,  well known by 
motor vnhcle  operators t h a t  a red tmffic light 1;: a warnmg t l iat  the  
highway is  cloacd in order to pe11111t those uslng the  in tenecimg high- 
way  safe p a s a g e  through the  1nterw9,ion. Hence, prudence dictates 
t h a t  he should stop. Tile nuxmng  of tiic amber l~g l l t  1s 11kewibe recog- 
nized. I t  c a u t ~ o n ~ s  but  not I ~ I  the p o ~ s ~ t ~ v e  tonci of tilie red  light. It 
rnmnls t h a t  red i s  about to appear,  anld tha t  it 1s hazardous to  enter It 
sffords t~liosc who liavc cutcred on the green l~g l i t  the oppor tu~u ty  to 
proceed through the  ~ n t e ~ * e c t ~ o n  bcfore ttlle cro-slng traffic 1s mvlted to  
enter. Jackson v. Ccimp ck U r o u n  Produce Co., 88 S.E. 2d 540 (Ga. )  ; 
B l d i f i r l d  Automobile Law, scc. 1010, perm. ed The  green llglit indl- 
catel> trliat the nmtor~q t  m:ly proceed It does not  guarantee ~ a f e  pnssiage 
tlirongh tlic ~ntersection.  The  d r ~ r v r  accepting the inn ta t ion  must  con- 
t inue t o  exwcise t<lle cal e of a reasonably prudent person under s i m i l a ~  
conii~tions." Tl'llson z'. Kcnncdg,  248 S . C .  74,  102 S.E. 2d 459, Bea t t y  
2, B o z 4 c n ,  237 K.C. 736, 127 S.E. 2d 504; Bass v. Lee, 2.55 S . C  73, 
120 S.E 2d 370; Shoe 2) IIoorl. 231 S . C .  719, 112 SE .  2d 543; Ft'2l- 
l7a1ns 1 '  Func7al I Iomc ,  2-kh S . C  524. 108 S.E 2d 714; Fztneml Scrvlce 
I,' Cx rc h  Llncs, 218 S C .  116, 102 S.E. 2d 816; EIyder v. Bat tery  Co. ,  
242 K C  353, 89 S E. 2d 121; Cox v. Fwiyh t  Lines, 236 X.C. 7 2 ,  72 
S E. 2tl 25. 

Kl icn  a moton- t  appronclie~~ an  electriccdly controlled slgnal a t  a n  
~ n t r r v n t i o n  of stlreetg 01 highn-nyz, he iq under the legal duty  t o  mam- 
ha111 n p ~ o p c l ~  looliout and t o  keep Ill? motor ~ e h i c l e  untlcr realsonable 
control In order t h a t  lie m.ry c ~ + o p  before cntermg die inter-ectlon if tile 
green 11ght changes to ycl!on- or rcd before he actually enter.. the 111t~'r- 
.rction Lllie~visc, anotlier snoto~ 1i.t follon lng ~nlinechately bc l l~nd the  
fiirst motoil-t,  is not re11cvi~I of tlie legal duty  to liecp his motor ve- 
hicle under roami:~l)lc control in order t ha t  he nxglit not coll:dc~ wit11 
the  motor whic lc  in front of llinl in the event the  driver of t8he first, 
rlnr ie required t,o stop before cntering the inteluscction by reasion of 
the  qignal light changing from grccn to yellon- or  red 
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A clareful examination of all the evidence adduced in the hila1 below 
f a h  to revoal any e r~dence  tending to  show t h t  the plaintiff stopped 
her car on the scca4oa involved while the signal light wa green for 
~lier. On the other hand, tlie evidence of the plaii~~t~iff and drfenidanlt 
tendis to show tha t  as the plaintiff was npp~oac~lmg tilie inter>ec.tion, 
controlled by cloct<nc signalq, but before reaching the inhersection, tihe 
green light cliangod to yellow and the plainitiff brought her car to ,I 

stop just b o f o i ~  enterlng the in.tessection. 
G.S. 1-180 provides tha t  in chmglng the jury the judge ('shall de- 

d a r e  and explam the Ian' nrislng on tlie evldcnce given in the case." 
In  our opinion, the law as  applied in the foiegodng portion13 of the 
charge, to which the plaintiff excepted and a~sslgnis als error, did not 
arise on the ev~dence given in the trial below. Farrour v. TVh~te, 212 
N.C. 376, 193 S.E. 386; Andreus v. Sprott, 249 S .C .  729, 107 S.E. 2d 
560: Cnrswel l  2). Lackey, 233 N.C. 387, 117 S.E. 2d 51;  M o t o r  Freight 
v. DuBose, ante, 497. 

The attlorneys for the appellant have not brought forward anid argu- 
ed in t4heir brief plsln~t~iff's a~ssigmnent of erroir t o  the scb~on of the 
c o u ~ t  below in allo~viing the motim of defendanit Joihn Co~thran fo~r 
judqnient as sf non~suit. Consequenrtly, this assignment of esroir will be 
taken as abandoned. Rule 28 sf the Rules of Practice in tihe Supreme 
Court. 234 N.C. 783, a t  page 810. 

The plaintiff is entitled to a nlen7 trial, and it 1s so ordered. 
S e w  tnal .  

LAVE TRUCKING COMPANY v. EDWARD L. HAPONSKI. 

(Filed 20 Sorembcr 1063.) 

1. Injunctions § 1- 
Injunction is a n  e q ~ i t ~ a b l e  remedy exercised i n  personam and not in rem. 

2. Process § 8- 

In  order to a valid service of process under G.S. 1-104 i t  must appear 
by affidavit or by verified co~np~laint treated as  a n  affidavit, that the re- 
rluiremei~~ts of G.S. 1-98.4 have been met and that the cause of action is 
within the purview of G.S. 1-98.2. 

3. Judgments  5 1- 
Sewice of process on a non~esident under G.S. 1-104 cannot confer jur- 

isdiction of the gerso'n upon our court so a s  to enable i t  to render a valid 
judgment in pemowana. 
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4. Corporations § 4; Process 5 1% 
G.S. .53-33(c) has no application to an action against a pemon who is 

not a director a t  the time the action is instituted or to a n  action whieli 
seeks recovery againit a director for alleged wrongful conduct subsquent  
to his remoral from office ns director, and even when the statute is a p ~ ~ l i c -  
able G.S. 65-33(d) prolides the exclusive method of sen ice  of process. 

~ P P E ~ L  by  defendant from L n f h n m .  J . ,  I,Iasc~h 1963 Clvil Seea~on 
of \I-AKL. 

This  actlon was instituted in the  superlor Cour t  of K a k e  County.  
No~rth Carolinla, on Fchruary 21, 1963. The  surninons was addressed to  
uhe S1henff of Broward County,  F londa.  Based on the verlfied coin- 
plainit, a n  ex purte temporary restmining order n7a1s Issued by .Judge 
Fount~ain. On February 22, 1963, the Sherlff of Broward County, Flon- 
iida, m said coun~ty, clel~veretl to  defendant a copy of tllie summons, coin- 
plaint and order. N o  other proce-1s has heen assued. S o  other hervlce 
ba~s been made or attempted. 

The  allcgationq of the  complaint, sunln~arlzed o r  quoted, are :is 

folIo\Ts : 
Plaint~iff, a Yor th  C a r o l ~ n ~ a  co~pora t ion ,  lms iti. principal office and 

place of huzinesis in Raleigh, S o r t h  Clarollna Defendnnk formerly re- 
islrled in \Take County,  Sort11 Carolina, but now rc s~des  in Hollywood 
(Bron alrd C o u n t y ) .  Florida Prior t o  February 2, 1963, deftat1:lllt n as 
a n  officer and director of plainltiff I)ut on t11'1t da te  "defendant was for 
gooid c a u v  &ow11 removcd as  an  officr,r and a>  a dlroctor of the p l a ~ n -  
tiff" anfd C . ~ S  dilly not:fictl of hi. 4 d  relnoval Tllercnfter, defendant 
"made no effort t o  mte-fprc n ltll the  plaintlff's piopclty ofr business in 
the  S ta t e  of Florida" until ql~ort ly before lnldnigllt on February 20. 
l9(;3. n-hen defendant "went on plnint~ff 's  property, took conti-ol of all 
of the plaintiff's t ruck<, rolling stock and other equ~pinent ,  renloved i t  
from the  plaintiff's prol)erty and from the  posses-ion and colntrol of t h e  
plaint,~ff'- duly aut~liorizcd officer. and agents In the  Sta te  of Florida " 
Defentlant "holds, o r  clnln~. pos-e-:on of, !said p ~ o p c r t y  and rcfuwq t o  
allow the plaintiff's officers and agent, t o  take poxws:on thereof or to  
opcwte  slid property and equipment in the d ~ s c l ~ a r g e  of plninitiff's 
bu.1ncsz or to use, oporate and control t,lle -:lid p ioprr ty  anti cquipment 
In and fibout t hc  nornlnl coui-e of plaintiff's hublnc~ia and in the dis- 
charge of plaintiff's conrrnct ol)llgation; In t h e  Sta te  of Florida " 

The temporary restraining order provided: 

(1) " . . . t ha t  the defen~dant he, and he iz hereby reslt~nined 
anti enjoined from interfering in any manlner with the  plaiatiff'h 
control and pci2session of the property described in the complaint 
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and froin interfering or attempting to  inte~rfc~re in any way or in 
any manner whatsoever wt41i the plamtlff's po~sseesion and ulse and 
access to said property or ~ i t h  t-he exorcize by trhe plaintiff of any 
and all lights 2nd priv~lcges legally rncident to the onneralhlp and 
poisseission tliereof." 

(2)  " . . . tha t  the d(,fendnnt rebtore to the plaintiff folrthvith 
full potsseasion and control of d l  propcrty con~sisting of truckb, 
rolling stork an~d ecppmcnt  non rn tlic powszron of the defendant 
or in any way held or contl~ol1cJ by liini." 

( 3 )  " . . . that  the dcfc)ndant appear before the Honorable 
Judge Preqiding judgc on the 4th day of March, 1963, a t  10:00 
o'clock A.M., a t  the Wakc County C'ourthousc in Ralclgh, Soilth 
Carolina, or as soon t h e l ~ a f t e r  als tills cause may be heard to &om 
cause, i f  any there be, why t l m  ordcs should not be continued un- 
til the final detorn~lnation of till~s ~c t lon ."  

Defendant, under a special appenranlce, moved t o  dismiss on the 
ground tlie attcmptcd kervicc of procees wa~s void and the court had no 
jurisd~ctlon of the pel-so'n of defendant or of property in 111s po~sesst~on. 

Tllie matter came on for llcaring bofore Judge Latham. Two o~rders, 
bo~th djated l\larcli 7, 19ti3, w r e  entered 

I n  one order, whioh relates solely to defendant's s a ~ d  motion to  djls- 

miss, i t  was ordered a i d  adjudged: ( ' I .  Tha t  this Court h e  juril3dic- 
tion over bhe person of Edward L. Hnponski and over the  propcrty olf 
Lane Trucklng Company held by h ~ m .  2. Tha t  defendant's motion, 
mterod upon his special appcaranlce herein be, and the same is hereby 
in all respects overruled and denlied." 

The  other d a r  provides t111a.t defendant i~s enjoined "perinmen~tly" 
subshan~tially as  sct forth in tihe temporary order; bhat defendarvt is 
adjudged in wilful contenlpt on account of 1111s rsfusial to comply with 
bhe terms of said tcinpo~iary order; and tha t  defen'dant appear a t  a 
slpecified time and place to  show cause, if any, n-hy he should not be 
pun~ished for contempt. 

Defendant excqteld to eac~h of said wrdors, and excepted to eac%h and 
all of tlie findings of fact  and con~clusion~s of law set forth therein, and 
appealed. 

A l l e n  L a n g s t o n  for plaint i f f  appellee. 
B r y a n t ,  Lipton, B r y a n t  (e: B a t t l e  for  defendant appe l lan t .  

BOBBITT, J. Plaintiff alleged tihe "trucks, rolling shock and &her 
equipmaat," were in tihe Sltnte of Florida when defen~dant took passes- 
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pion nnld control thereof. There is no allegation or c~onrtention trhat the 
hction involve~s property located in S o ~ t h  Carolina and subject to trhe 
jurisdiction of our courts. 

Plain~tlff's action is for prohibitory and mandatory injunctive relief. 
"Injuncti~on 1s d~stlnctly an eqalt(ab1e rcmcdp, and  the well-esltablished 
principle underlying equity jurisldiction that  it is exercilsed in per- 
sonan?, and not zn rem, ils fully applicablr." 23 lm. Jur. ,  Injunct~ons 
8 4 ;  19 Am. Jur., Equity 8 452; 43 C.J S., Injuiic%ions 3 162; 30 C.J.S., 
Equity 8 102. 

Plamtiff contenlds the servlre by tile Sherlff of Brovard County, 
Florida, in said county, was authosized by G.9. 1-104 and by G.S. 5 5 -  
33(c) and conferred upon the Supenor Court of Wake County, North 
Carolina, jurisdiction over the  person of defendant. The court be lo^^ 
so held. 

The provision~s of G.S. 1-104 are quoted and discussed by Denny, 
C.J., in Church v. 31~11er, 260 K.C. 331, 132 S.E. 2d 688. The purport- 
ed service now under con31derntion wa~s noit made in accordance with 
the requireli~ents thereof. S o  affidav~t other than the ver~ficd complaint 
was filcd by plamtiff. The verified complaint (treated as an affidavit) 
doas not meek the requirtnlents of G.8. 1-98.4. A n  affidavit in compli- 
ance with G S. 1-98.4 11s jurisdictional. Temple v. Temple, 2-16 N.C. 334, 
98 S.E. 2d 314, and cases cited. The cause of acbon alleged by pllaintiff 
13 not one of the "lrind~s of actionls and special proceedings" listed in 
G.S. 1-98.2 m nnhich "sersice of process outs~de the State may be had." 
There nras no order "for service of process outside the State puiauant 
to  G.S. 1-104." See G.S. 1-99. 

Apart from the foregoing, service I ~ I  accordance with G.S. 1-104 
would not confer upon the Superior Court of Wake County jur~~sdic- 
tion of the person of defendant and enable it t o  render a valid zn per- 
sonam judgment. Church v. ~Tfzller, supra, and cases cited. As stated 
by Moore. J ,  in Burton v. Dzson, 259 S.C.  473, 479, 131 S.E. 2d 27, 
quoted with approval by Denny, C.J., in Church v. Miller, supra: ( 'Jur- 
isdiction of a pailty in an  action in  personam, as  is tihe iaskant action, 
can only be acquired by pmsonal service of process within t,he terri- 
torial jurisdiction of the court, or by acceptance of service, or by gen- 
eral appearance, a c t ~ v e  or con~struotive. Tt'arl~clz v. Reynolds, 151 N.C. 
606, 66 S.E. 657. I n  an  ac t~on  zn personam cons~tructive service (by 
publicattion, olr personal service outrside the State) upon a nonresident 
1s ineffectual for any purpoise. Stevens v. Cecil, 214 S . C .  217, 199 S.E. 
161; McIntolsh: Kortih Clarolina Prac t~ce  and Procedure (2d ed. 1936), 
s 911, p. 479." 
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G.S. 33-33 ( ( I ) ,  a proviaon of tlic "Husincss Corporation Act" (Ses- 
sian Laws of 1933, Chapter 1071), p~ovicles: "Every res~denlt of tliis 
SOate who sihall become a dnectolr of a domesti~c carpmation and there- 
after reinoves lli~s res~dence from this State shall be subject to  the jur- 
isdichon of t!ie courts of thi3 State In ail actlons olr proceedings brought 
therein by, or on behalf of, or aa$in~at sald colrporatiion la whicih aaid 
director 1s a nccelssary oil' propci party OK in any actlon or pro~ceeding 
by sliareliolde~~s or creditors a g a m ~ t  s ~ i d  director for violation od his 
duty as a director." Questioln3 as t o  the la te~p-etat loa  and valldlty of 
thirs statuto~ry prorlsion must be considered in relation to specific fac- 
tual ~tulations.  This statutory prov~sion refers to (1) act~orils In whicl~ 
a former rcsldtlnt of tlii~s Stnie v h o  wa* and is a director of a domestic 
corporation is a necessary or proper p:wty in hi~s capacity as  isuch di- 
rector and (2)  act~ons by slhareholders or creditorls again& a director 
for viollation of his duty as such director. It has no applic~ation to the 
preseat caw. Pla~ntiff alleged defendant xas nch a directo~r when nhiis 
acttion JJ-as commenced. The actlon 1s not for violation by defendanh olf 
111s duty as director but for alleged wrongful conduct of defendant ( m  
Florida) subsequent to his removal from the office of director. More- 
over, G.S. 33-33(d) provides the exclusive method of service of pro- 
cess when lserrvllce of process is authorized by G.S 33-33(c). Hare, no 
&tempt was made to conlply w t h  G.S. 35-33(d). 

The clourt havmg acquired no jurl~sd~ction of the person of defendad,  
bhe cou~rt erred in ovefrnd~ng defendant's motion to  diismiss and in en- 
tering an mder on the merits adverse tlo defendad. Acoordingly, the 
said o~rders of trhe court b e l m  are revel scd and t h e  cause 1s remanded 
for entiry of an  order dlsn~~asing the ac t~on .  

Reveslsed anld remanded. 

ALLEN L,AXGSTOS v. WAYNE V. BROWN. 

(Filed 20 Xovenib~er 196.3.) 

1. Pleadings § 1 3 -  
Where a demurrer greqeuts a contention of the maker of a note that  it 

was agreed between the parties that thv note should be paid solely out of 
sale of the aollataral pledged, without personal liability, the existence of 
such a n  agreement, for  the  purpose of the demurrer, must be determined 
from the face of the complaint and the note attached bo the complaint and 
made a part thereof, without eridence aliutzde. 
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2. Bills and Notes 3 17- 
Where a note for the balance of the purchase price of a chose in  adion 

pledged as  collateral security for the note, stipulates that up011 default 
the l~older should haye full power to sell the chose a t  public or private sale 
a t  his ol)tion and that  after such \ale there d~oult l  be no l i ab i l i t~  for any 
deficiency. I ~ e l d  the stipulation @yes the holder an option to sell the chose 
upon clefault but does not. within itqelf, discloise a n  aqreement that  the 
note isllould be paid solo1.v out of the proceeds of sale of the collateral so 
as  to preclude tlie maker from maintaining a n  action on the note when he 
has elected not to sell the pletlged security. 

PARKER, J., dissenting. 

APPFALS by plamt~ff from WdLmnzs, J., April 1963 Xon-Jury Term 
of WAKE. 

These two cases ~nvolve ideil~tlcal question~s of lam. Each action was 
inst~tuted on ;\larch 12, 1963 to recover judgment for the amount due 
an a pronilssory note executed and del~vered by the defendanit to the 
plaintiff on December 1, 1961. A copy of each note i~s attached t o  the 
respective complant as Exlubit A. I n  Case S o .  431, the note co~nbaim 
a prornilze to pay $32,100 in annual ~nstallmcnts of $3,210 with intwcst 
a t  SIX pwcent and a pronflon trliat if any payment renla~ned overdue 
for thirty day5 the holder might declaw tlie entire unpaid balance due 
and payable. It is alleged in the complaint t~hat  no payment of e ~ t h w  
prmcipal or interest has been mnde on this note and that plaint~fl' has 
eleoted to exclrcllse his option to declare the entire indebtedness now 
due  and payable. 

In Case No. 452, the note recites a promise t o  pay $5,000, with in- 
t w a t ,  on or before December 1, 1962. The  complaint alleges tihat on 
February 14, 1962 a payment of 82,000 was made on thi~s noite leaving 
a balance due of $3,062.50 w ~ t h  interest from thait date. 

Bolt41 notes conta~n bhe followmg provision: 

"This note is given to secure a part  of the purchalse price of tihe 
Clam A Common Stock of Wilmur .4aociatas, Incorporated, bhis 
day purchased by the underslgned from .lllen Langskon. The pay- 
ment of both prmcipal a~ild inter& on this note is secured by tlie 
pledge of Certificate Number for Five Hundred and 
Ten $hnrc~s of t,lle Clnl~~j A Common ,Stock of Wiltnur Associates, 
Incoirporated, which certificate of stock is plcdgcld with .illen 
Langston or olrder as collateral for the security of .the paymenrt of 
this note; he olr hi~s assigns shall hnve full po~wer and auhhonty if 
default be made in t(he pay~nenh of eitrhes principal or interest as 
to  all or any of this note, to sell, assign, and deliver a t  any time 



520 IN THE SUPREME COURT. [260 

or tilnes thereafter the n~hole or any par t  of staid collaterial a t  pub- 
lic or private sale a t  thc opt,ion of .Illen Langston or the owner or 
holder of t h s  not-e after fillst l i~av~ng given the underisigned ten (10) 
day~s notlcc In writling of intent to make such sale and to apply the 
proceeds 04 any such sale of collateral to the payment anld satis- 
faction in full of hot111 principal and interest of this note; i t  being 
understood a~nd agrced t h t  after such sale the under~signed isihall 
not be liable for m y  deficiency.'' 

Defen1dan.t dcmul.red to e~aich comp1a:nt fo~r failure to  state a cauise 
oif actlon in t1i:tt the note dis~closels "t~hat .the delfendant shall not be 
peneontally Ilable to tlie plain~iff" and Ibnt plainttiff must look to the 
oertificate of stock pledged as security for the payment of tlie note. 
Judge Willianls sustrained the dcnlusrers anid plaintiff appeaieci. 

I .  W .  F a r m e r  for plaintiff appe l lan t .  
Johnson ,  G a m b l e  & Hollowel l  for de fendan t  appel lee  

SHARP, J .  The demurrers to the conylaints pose this question: 
Doas tihe proviision in the  notets tha t  the holder i'i~hall have full power 
and autlionty" upon default to sell the istoclr pledged as security "it 
being understood and agreed tha t  after such sale" tihe maker shall not 
be l~ab le  for any defic~ency, requlre the holder to enforce ciollection by 
a sale of the colllatmal? 

This question must be answesed by refcrenlce only t o  the complaint 
and the node which is made a pairt bllereof. K e  may not coriisider the 
"teskinmny" conrtiained in both brieis. IS, a t  the t m e  o~f tihe execution 
and delivery of trhe motes, the p s t l e s  agreed tha t  payment should be 
enforiced only by a sale of the collateral, such an agreement would pre- 
clude pe~isonal li~ability on the part  of the maker in an action betweien 
tllie parties, but  t h s  IS a dcfeme which must be interpoised by animer 
unless i t  appears in the complaint itself. 3 X.C. Index, Pleadingis $ 15; 
Carroll  v. B r o w n ,  228 X.C. 636, 46 S E. 2d 715. Keitlier compl~aint al- 
leges any suali agreement. 

The noteis in suit provide that the holder may sell the collateral and, 
~f he  does ,  the maker shall not thercafteir be liable for any deficiency. 
'Phey dio not require such n stale, and the complaintts do not allege that  
the  stock has been sold. 

The parties may always contract that  the pledgeor nssumes no per- 
sonal liability on t~he debt secured by th r  pledge but, in the absence of 
such an agrcemcnt, the giving of security does niot affect the right of 
:tction of the pledgee on the debt of the pledgeor. Restartement, Securi- 
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t y  48, Conlment a ;  Bank v. IIessce, 307 K.C. 71, 175 S.E. 826; Sykes 
v. Ezxrett ,  167 N.C. 600, 608, 83 S.E. 565. The g c n a l d  rule Is succinctly 
st~atecl In 41 .lm. Jur . ,  Pledge and Collateral Security S 99, a s  follo~vs: 

"Tlie ta lang of collateral security for the  payment  of a debt  
doeis not, in the  absence of a stfltute or s t~pu la t ion  to  the contrary, 
nffwd any  1111i)llcatlon tha t  tJle ( w d ~ t o r  1- t o  look to  ~t 0111~ or 
pr in inr~ly  for the  pa\-ment of the debt  Tlie ohligatlon of the  
debtor to  rir-pond 111 1112 pcrzon pnd lrropcrty is the ~ m n e  as  i f  ILO 

sccurlty had been g v e n ,  ansd upon default in payment,  the pledgee 
!llagr e l w t  to v e  the pledgcor fol llla debt, w ~ t h o u t  a sale of the  
security, and m ~ y  recover :i judgnicnt ~n swl i  s u ~ t  sqain-t  tlie 
plcdgcor for t~l'c nn~oimt  of tlic dc~ht ,  IT l t l io~lt  dciitroying oir in the 
least affecting 1li1s hen on tlie property pledged " 

I n  these c:twsl the  p a ~ t l e s  agreed tha t  :i rohort to the *ccurlty folr 
payment n ould dischmge the maker f rom any  l~ab l l l t y  for a deficiency. 
To  t h t  extent only d ~ d  tIlley modify tlie gencral rule. Yo far  as thf 
record now clisclo~~es, unlt~l the holder tloc - rc~sol t to t h e  security, lie 
may  look to  the m ~ l i e r .  

The orders suz ta~nmg t !~e  demurrers m e  
Reversed. 

PARKER, ,J., d?sse?~twq I n  ca~se S o  451, plsiatlff prayls judgment 
of the court against the defvndant in the sum of $32.100. with mte rwt  
thereon a t  the ra te  of 670, 2nd for c o = ~ t ~ ~  I n  calsc S o .  452, plnintlff 
pirays judgment of the court ag:ilnd the defendant in the sum of $3,- 
062.,50. with mtercst  tahereon a t  the ra te  of 670, and for co~s~tis. I n  each 
c a w  the  complamt allegcs: copy of said notte 1.. a t tached lierota 
lnarked 'F:xhlh;t A '  and uskcd to  he made a par t  of this complain~t as 
fully alq if  4 out lierein. ' 

It 1s well-settled law that  an edi ib i t  attlaclied to a complaint and 
nlatle a 1,:ir.t ttheri'.of ran he cons iderd  in passmg upon il d e m u r r e ~ .  
'I'cnpir I .  I )obl ) lr ic .  252 S C 824, 114 S E. 2d 820; Moore v.  TY.O.O.lV., 
Inc , 2533 S C. 1 ,  116 P T, 211 I$(; ;  Talwan 1 %  Z),.r.on, 233 S C 1933, 116 
P C 2d 33\; Snlc  7 '  J0471s011, C o i n m ~ s ~ i o n e r  o f  Rezlcnue, 238 S . C .  749, 
129 E. 2d 46.5; 71 C .J.S . P1e:rtlmg. qec 2.57. 41 A h i .  Jur. .  Pleading, 
see. 246; 39 h'. C L. Ii .  330. Incorpolation by Reference. Carroll z1 
Rroxn ,  22$ S C. 630, 46 S E Pd 715, c ~ t c d  111 the ~ m j o r l t y  oplnlon M 

tontrollmp. 1s clearly dl*t:neul-1iitI)le 'I'lie opinion in t h a t  case &atns: 
"The allcgatlon 0.f tlic lpl:tlnt~l€ to  tlie effect t ha t  tihe notc upon which 
he bottoms 111. action, draws 1nte1.e-t from da te  unltil p a ~ d  a t  t,lic ra te  
of c i s  per cent lier nnnum, 1s denlcd by the defendants In tiliei~ anlswer 
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Tihe note is not set out in the complaint, hence we think the pleadings 
raise a question of fact for the  jury." Eaclh note, which i~s attiaclhed to 
ea~cih complaint and made a par t  theroof as  fully als if seit out therein, 
contains tilli~s language: "It being undeirstood and agreed thlat after mclh 
sale the undersigned shall not be liable for any deficiency." 

It appeans by the note in eaoh case attaohed to each compl~aint and 
made a part  thereof a's fully as  if set, out therein, wlhic~h note is the 
foundatioln of each ease, that the parties lagreed tha t  payments ~vhould 
be enforced only by a sale of the colla~teral, and consequently ~ u c h  an 
agreement precludas personal liability in each claise on uhe p1ail.t of the 
maker in those actionis bebyeen the parties. In my opinion, the judg- 
ment in e~ach case below sulstaining the deinurrw to each complaint 
slhould be affirmed, an~d I so vote. 

ESTELLE (3. DAVIS, ~ D ~ I I ~ I ~ T R A T R I X  OF THE ESTATE OF DEBOFL4H DENISE 
DAVIS, DECIL~SED V. JOEL DEE PARNELL. 

(Filed 20 Xovember 1963.) 

1. Trial 9 21- 
On motion to nonsnit, the evidence must be considered in tihe lighit most 

favorable to pl~aintiff, giving her the benefit of all  reasonable inferences of 
which i t  may be susceptible. 

2. Automobiles 8 41m- 
In an acbion to recover for the death of a five year old child, fatally 

injured when struck by an automobile driven by defendant a t  night a s  
the rliild mas crossing the stireet a t  a n  angle in the same general direction 
as  defendant wan driving. nonsuit is erroneously allowed when there i6 

testimony of a witness permitting the inference tha t  defendant overtook 
and passed the witness as  the witness was traveling a t  the maximum law- 
ful speed of 33 miles per hour for that zone. 

APPEAL by plaintiff from P a ~ k e ~ ,  J., .%pril, 1963 Civil Selssion, NEW 
HASOVER Superior Court. 

The plaintiff Xdminis~tratrix of Debonnh Deni~se Davis inst~tuted 
tillits action to recover under the wrongful death statute, alleging the 
death of he~r intcqtate, age 3,  proximately rclsultcd from tlhe defendanrt's 
iaicltionable negligence. 

The defendant admitted fatally injuring the plaintiff's intestate as 
@he attmlpte~d to crolss his traffic lane. h u t  dcnie~d he n-as neqligent in 
a n y  particular. He allegcd. ho~vevelr, the parentxs of the  child, wlio 



N.C.] FALL TERM, 1963. 523 

wsuld benefit b y  recovery for her death,  vieJre contributoirily negligent 
in tha t  they p e ~ m i t t e d  lmr to  be on tlie ;:re& a t  night unattenldecl. 

A4t t he  clo~se of plaintiff's evidence. lut iqnent of compubory non- 
s u ~ t  wns entered from wlilch the  plaintiff nppe:tletl 

A a r o n  Goldberg for plaintiff appe l lan t .  
W .  G. Sinltlz for t lc fcndant  apprl lcc .  

HIGGINS. , J .  Tile court en tcred j lidgincnt s i  nomul t  and d i s m i ~ ~ d  
the  a c t ~ o n  on the  ground the plaintiff's e ~ i c l ~ n c e  Il-xe insufficie~nlt to per- 
nut  any ren on:ible ~nfereilce licr ~nteztate 'a  death resulted from de- 
fondnct b acatlonnble negl~gmce.  Thi,  appeal cliallenges the  correctness 
of t ha t  ~udgn ien t .  On the  quc-tion pro-ented, the pl:tmt~ff is  entiltlod t 3 0  
h a ~ e  tJiie cv~dcnce  conls~tle~ed 111  lie llght i11o1.t fnvorable to  her, g~vil lg 
her tllc benefit of all reazonlablc irifereucca of ~111c l i  ~t i m y  be Fuscep- 
t ~ b l e .  Grr,fin v.  RlnLensl i lp ,  248 S C ~l . 102 d E 3d 431 ; I luyhcs v. 
T h a y e r ,  220 S C. 773, 51 S E 2d 4hr 

The fa tx l  scrltlent occulred on D a n  w . 1 .  "one of the  buslei~t m-tenal 
~ t r e c t ,  111 t<lic C ~ t y  of lT7~lmlng~on."  T i ~ c  ~ t ~ c e t  iurface was d l v ~ d e d  into 
four trl:dlc 1,inc.s . ~ s c h  11 f e t ~ t  in ~ncl t l i  The  two nortll 1:mes were 
m a ~ k e t l  10:. T\ e+bolln(l travel-the tn o -outh l m c s  for travel cast  .I 
yellow line In thl. ccntcr sepnrntcd thc t n  o no~rtll f~ om tlie two ~ o u t l l  
lanes. 

l I r .  , J a l ~ n ~ o n ,  t i l ~  only eye~vitne--  c.\an~:ned. tc*t&cd t h a t  he n-:ts 
driving en-t  n.ltli light.. on n t  n .lpced of al)out 33 m l e s  per l ioi~r.  After 
pnslsing t81i~ough t l ~ e  Tll~rtcenrtli Street mter-ectlon lie s:tw two cli~ldrvln 
cro-lsng to  tlllc <out11 side of Dnn-on ,  iii~out 60 to  75 fee~t 12 ffront. Be- 
limd them nntl n1)out 10 f c c  t hcyond, a1.o cro+lng In the slame dlrec- 
tlon. n:w L11e plmnt~ff' .  mtc-tatc, .igc five T l i c ~ c  cluldren mere all 
south of blip y,llow 11ne They ~ v e r e  clro.-lng a t  an  angle toward the  
enbt-thi. dl1 cction t~he nitnc-1s and t,lic defendant n (,ye clnving. Upon 
wemg the clillilrt~n, certainly the t n o  in front, t l ~ c  nItncGl; a p p l ~ e d  111s 
braka3 and  -topped Tlle plmntiff 'i  1ntc1-tat? nnq in tlie nuddle of the  
-t:eet, c ~ o - ~ s ~ n g  al-o a t  a n  anqle " I  henid brake- squelaling, and I .lam 
the lights of tihe car coulinn I t  (ciefent1:int'- ~ e l i ~ c l e  I h i t  the c~llild f ~ o m  
the  r t n r  and l;rlocked i t  t i p  t l ~ e  btrcet, o w r  and over, about 30 fcet 
from tlhe lnipcict. T l i c v  n L I  e no ral ,  in f i  ont of M r .  P x n c l l  
t i a r e l ~ n g  elaitn a1 tily :tt the t m c  of t h c  ncc~rlent " In  ansvc r  to n rp1c.s- 
t ~ o ~ i .  l l r .  J o l m ~ o n  tcst~ficd P a ~ n e l l ' *  cn1 \\-:is d ~ ~ i v c n  "at a high rate olf 
@peed " The e v ~ d c n w  x:i!s ordelrrd strlclicn hy the court. '\Tylie~reupon 
the  court excu-ed the  jury and 311. .Tohn.on t ~ t ~ f i e r l  hefore the judge: 
"I was  trxrelmg a t  3.i nllles an hour " 1Ic obscr~cld tlie clefendank's 
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vehicle for about 40 feet. "I h~ave an cqnnion sa,tisfactoiry t o  myself as 
to the rake of speed the  cnr wa~s making; tha t  opinion 11s a t  lea~st 45 to  
50 mileis an hour." The re~cord does nloil, disclos~e any abjection eithw t o  
the  question o~r to the answer. 

After the jury was recalled, no refaronce was made to  the evidence 
taken in its ablsence. The  defendant's motion for nlonwit n-as allowed 
and judgment enrtared accordingly. 

We w e  not able bo delterininc, nlo~r do we find i t  necesaaiy to do so, 
whether the  court on the motion Ito nonsuit took into account the evi- 
dmce whiah it heard in tlie absenlce of the jury. However t l ~ t  may be, 
we think there 6s evidence sufficicnt othenvilse to permit an infarranlce 04 
excessive tspeed on the par t  of the  defendant and o~f his failure to see 
@he little ohildren in the [street in time to have avoided running over the 
plai~nitiff's inteutate, Acco~rd~ing t o  the evidence of the witnless Johnson, 
he  was driving a t  35 miles per hour, a~dnxttedly the  legal maximum, a t  
tilie time he saw the children. The evidence perni ts  the inference the 
defendanit overtook and passeld the  witness. The court s~l~oulti have m b -  
mitited tihe CRISP to  bhe jury. We reach this conclusi~om om the rule of law 
which requirns us to give plainitiff hhe benefit of all legitimate infer- 
enem trhat may be dran-n from the evidence and to resolve all discrep- 
ancias in her favor. The jury, however, rnay nlot render a verdict fo r  
tihe plaintiff unibil she hlas made out her oase by tihe groaten. weight of 
the evidence. Hood u.  Conch Co., 249 X.C. 534, 107 S.E. 2d 154; Lake 
v. Express Co., 249 N.C. 410. 106 S.E. 2d 518. 

The iudgnlerut of nonsuit iq 
Reversed. 

BETTY HARRIIS v. HENRY 11. PARRIS ,  XETTIE  B. PARRIS, BENJAMIN 
A. WHITLEY A X D  AR'NIE HARRI'S. 

(Filed 20 Xorember 1963.) 

1. Automobiles g 41h- 
Eridence that a driver, immediately upon the tnming of the traffic con- 

trol signal facing him from red to green, turned lefit in an attempt to cross 
the three lanes for traffic approaching the intersection from the opposite 
direction, and was struck by n rehicle in the middle lane, which vehicle she 
did not ercn see before impact, is held sufficient to be submitted to the jury 
on the issue of si~ch driver's negligence. 

2. Automobiles S & 

A c l r i ~ ~ e r  intending to go stmight bhrongh an intersection has the right 
to assume and act on the as.suuption that a11 other travelers will observe 
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the law and not block his lane of travel by a left turn without firat ascer- 
taining that such move could be made in safety. 

3. Automobiles 8 41h- 
Eridence that  the driver of a car traveling in the middle lane of three 

l a n s  of traffic for his direction, struck a vehicle which h d  approached 
the intersection from the opposite direction and which, immediately upon 
the changing of the traffic control signal from red to green, had turned left 
~uddenly  in  the path of oncoming traffic, held insufficient to be submibted 
to the jury on the issue of such drirer's negligence. 

APPEAL by all de fmdank  fro111 W a l k e r ,  S.J., Apid 22, 1963 Speoial 
G v i l  "B" Session, NECKLENBCRG Superior Court. 

The plaintiff instituted this a~ction to  recover folr trhe personal in- 
jurias she sustained in a two-vehicle oollision a t  the intersection of In- 
dependence Boulevard and Mint Street In the Cit.y of Charlohte. In-  
dependen~ce Boulevard i~s 60 feet w d e .  The three no~nth bane~s axe for 
travel west. The bhree south lanes are far  brave1 eas~t. Rlilnt Street is 
40 fee~t wide. The two eaist lanes are for ltravel north and trhe two wast 
limes are for travel south. Elecltric b~affic crontrrol signalis were in opma- 
tion a t  the time of the collision. 

The plalntiff was a palssenger in tthe defendian~t Harris's 1956 Chev- 
rolet which Whitley was driving west in the middle lane of Independ- 
ence Boulevard. AIS Whitley'ts ve~hicle applrsaclied the intarsectloln the 
defendant Nettie B. Parris, dmivmg liar husband's 1959 Plymouth, ap- 
proached the intersection from tthe west ion Independenice Boulevard in 
the ncrrtrh lane for ea1.t-bound toaffic, shopped In obedience t~o the red 
light, gave a left turn signal indicating she initended to  go nolrrtih on 
Mint Street, AB the signlal turned green die nmde a left turn iln front 
of .tihe Chevrolet in which trhe plalntiff was a passenger. Tlhe fronrt of 
.the Chevrolet struck t~he right slide of the Plymouth near the  rear 
door. The vehicles remained near the point of impact. The Chevrolet 
left skid marks of approxinlately eight feet. The irnpaclt oiccurred In 
tihe nud~dle-Whitley's-lane for west-bound t$naffic. Although ilt was 
about noon on a clear day, J I r s  Parri~s failed to see the approaching 
Cihevrolet. She tesbified: "As to  where my car mas when I first slaw 
the Whitley drlven automoblie, I can truthfully say I dld no~t sr.e 111111 

until he hit me." The plaintiff was lnlured in the collision. 
The owners of the ve~hicle~s aclniittod agency of tlhair drivers. Each 

denled negligelnce. The  jury founld all plarties negl~gent and awa~ded  
damage~s. From the judgment, each of the defendants appealed. 

Richard T .  M e e k ,  Elbert  E .  Foster for plaintiff appellee. 
Haynes ,  G r n k a m  & Bernstein, B y  S i y k s  Hnynes  for defendants  

He nry  M. Pawis  and &Yettic B. Parris appellants. 
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Pierce, Wartilow, Knox and Caz~dle by Lloyd C. Caudle, H. Ed- 
ward I inor ,  Lloyd C. Calidle for defendants Annie Harris and Benja- 
min -1. Wlzitley appellants. 

HIGGISS, J. The several defendantis assign as error the refusla1 of 
the court t o  grant their niotiions for noin~suit. We may dismiss tlie Pamils 
appeal by siinply saying Mrs. Pamis :idinitted she at~tempteid to turn 
!eft ac130ns the three lanes for west-bound t,raffic, blocked tihe mdldle 
lane in w h c h  Wliitley appmaclied trhe ~ntersection x-ithout even seeing 
the C1l-ievrol& lie was drivmg u n t ~ l  tihe inst4anic of impact. The court 
p r o p ~ r l y  dcnied her niotion for non~suit. 

Admittedly the defendant. Whitley, apcn.lat,ing the -Annie Hasri~s 
Che~ro le t ,  appmached and entered the intemectlon o~n the grem light, 
There 1s no opinion evldence of excessive speed. The phylsical evideme 
indicated llack of spred. His ~ a h i c l e  left, eight feet of skid marks. -After 
tlie impalct both vehlc!os were still in t~lie intersection. As Whitley ap- 
p l a ~ c ~ h e d  the intelrsection. ~ntcnlillng to continue thnoug~li, he had the 
right t o  aissume and act on the aasn~mpticm tha t  all &her tmavelws 
n-odd observe bhe law and n~ot blork lii~s lnne by a left hum until such 
nlovelilent could be made in safety. A left turn acro~ss an lopen travel 
ljane lc~aves a t~lirougli txavelcr little time aind opportunity to a m i d  s 
collision. Under tlie circumst:inlcels here disclosed, Khitley, the through 
drivrr, ~vit;h n green light, did not folrfcit lii~s right 01f way merely be- 
nausr the impeding dnver may have tiouched the intensection first. The 
duty of TTll~tlcy on tihis occnsrion rcquired him t~o keep in  his proper 
n ~ d d l e  lane of tirnffic. At  t~lie same timo he was requireid to give notice 
of any intended ohainge In direiction through tihc intei~.snc$ion and, in 
the absence of such n~ot~ice, otllier travelens Jwre recluire~d t o  assume 
tha t  he intended to contmuc tliroiugli in his proiper lane of ttraffic. Evi- 
dienee t~ha t  lie failed to exercise due care in any p~asticul~a~r irs not dis- 
closed by the record. Hudson v. Transit C'o., 250 N.C. 435, 108 S.E. 2d 
900: Bradham v .  McLecln Trucking Co , 243 N.C. 708, 91 S.E. 2d 891; 
Hyder u. Battcry Co , 242 K.C. 553, 89 8.E. 2d 124; Butner v. Spease, 
217 K.C 82, 6 S.E. 2d 808; G.S. 20-155. 

Evidence of act~onahle negligence on the part  of Whitley o r  Annie 
B Hnn.ris is lacking, and motions for nolnisuit hshould have been allowed. 

tio Defelndant~ Parrils-So error. 
Ale to  defendants Whitlev and Harriq-Reverseld. 
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LAXDtIS H. WELSH AKD WIFE, MARGARET W. WELSH v. LEOS 11. T O I ) I )  
AND WIE'E, RIITTIE J. TODD. 

(Filed 20 Norembmer 1963.) 

1. Nuisance 8 1- 
A fence which is of no beneficial use to the owner and which is ereoted 

and maintained by him solely for the purpose of annoying a neighbor is a 
spite fence and may be abated subject to the same equit~able principlw 
which govern injunctive relief generally. 

2. Same-- Whether  fence was spite fence held question f o r  jury on evi- 
dence in this  case. 

Evidence tha~t  defendants erected on their land a winidbreak fence some 
four feet high along that pontion of that side of their lot which did not 
adjoin plaintiffs' lot and that the fence was some seven and one-half feet 
high adjacent to plaintiffs' land, that  the fenoe damaged plaintiffs' lot by 
interfering with the view and breeze, with evidence of animosity on the 
part of defendants, and that  the additional height along plaintiffs' prop- 
erty served no useful purpose but was solely from a vengeful and m a w  
ious motive, i s  held to mlie the case to the jury on the crucial question of 
whether the fence in fact served any purpose beneficial to defendants in  
the legitimate use and enjoyment of their property or whether defendants 
in good faith reasonably believed i t  did so. 

APPEAL by plaintiffs from Parker, J., May 1963 Session of XEW 
HANOVER. 

Acltion t o  abate an allegeid a spite fence" and to reicover damages fw 
its erection and maintenance. Pl~aint~ffs offered ev~dance tending to 
dhow tihe following facts: 

Plaintiffs Welsh and defenldanlts Todd own adjoining water front 
lots in the Ocean View Subdivsion on Middle Sounid 111 S e n  Hamover 
County. The MTe1lsh lot i~s fifty feet wide and runis sout~heasterly ii-om 
Trinlity Avenue to the center lin~e of the Intracola~stal Canal. Plaintiffs' 
nlmtliern h e  is contiguous to defendents' southern boun~dlary, hut trlie 
Todd lot extends northvesterly one hundred and four feet beyond the 
rear otf plsintiffs' lot. The Todd house was erected &lometime before 
~lainkiffs built theins in June 1960. Plalnitiffs' house is situated about 
five f e d  from their nort,h property line. Dofendant.;' front porch 1s 
forty or f i f ty  feet to the mar of pllaintiff;' back porch n-liich is approw- 
mately tdiilty feet from the plaintiffs' lye,-tein hounch-y. The Keld i  
fiwnt porch is about eighteen feet from a steep bluff in the eastern llne 
of the property. The Sound is a short distance from the bluff and the 
Inland Vatelway courses generally north and south approx~mntelp 
one hundred feet out in the Sound. 

In  Aprd 1962 the defendants erected n woh fence along t l ie~r  $outh- 
ern bounidary. This type fen~ce is con~monly used a~s a wind~break. It 
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clonsists of ~sniall concrete polsts and interwoven boards of western 
cedar. Froin tlie western and of defendants' lot t o  trhe western end of 
plaintiffs' property tlie fence 11s only four feet liigli; from the wetsitern 
cnd of plaintiffs' lot to the bluff, a distance of one liundlred aald nine- 
teen feet, the fence is seven and a half leet high. 

Plamtiffs' house obstructis the defendants' view of tlie Sound from 
ilielr front porch to the sloutli and t a d .  The defendlan~ts' fence intwupts 
plaint~iffs' view of the Inland TTaterway to the  nlorth for over a mile. 
It a11so interferes wilt11 their v i e r  of tlie Sound to  the northeast land 
cubs off the breeze from the north and nmtlieasit. Disecltly in front of 
their house, from the end of tlie fence, plaintiffs &ill have an  open vien- 
acrolm the Sound. I n  the opinion of an expert realtor, the ereation of 
trhe fence has depreciated the value of plaintiffs' property four trhousand 
dollars. 

During the c2on1strucltion of t~he fenw Mr. Welsh complained tro Mr. 
Todd tha t  tlic fence x a s  blocliing his view. Mr. Todd's yeply was, "You 
bloclieid my view and I am going to block yours." On anotiher olccaision 
31r. Webh asked 111111 n hy he did not add a "couple moire boardls" to 
the height of the fence. Todd replled tliait lie t h o u ~ l i t  he had the feillce 
lliigli enough to serve 111s purpose. Before trhe defendlan~trs owcted the 
fence plaiintiffs had in~st~alled a flood light a,t the rear of their lioulse on 
blie end farthost from the Todd property. Between the light and the 
Todd house there is n. tcn-foot wide cedar and a large allrub. TVelsdi 
denied tha t  i t  wais aimed a t  the defendants' hou~sc or tlist i t  was kept 
burmng all of the time. 

St tlie close o~f plaintiffs' evidcnrce, defenjdan~ts' mation for judgmed 
of nonlsuit mas allowed and plaintiffs appealed. 

J .  C. Wessell, Jr.  and Carr & Suails  for plaintiff appellants. 
TVillinnz. K. Rhodes, Jr., for defendant appellees. 

SHARP, J .  Since the decision in Bargcr v. Barringer, 151 N.C. 433, 
66 S.E. 439, i t  has been established 1n.w in this StraLe tliat a spite fence 
i~s a private nuisance. 9 spi~te fence is one which i1s of no beneficial use 
to the owwr  and ~ l i i c l i  is erecited and in~in~talned solely for the pus- 
pose of annoying a neiglibc~r. It may be abateid, subject to the same 
ecluitalble princ~ples which govern injun~ctive relief generally, and dam- 
ages reicovered if any have been sustained. Burris v. Creech, 220 N.C. 
302, 17 S.E. 2d 123; 22 -4m. Jur., Fences, $8 43, 46; hnnot., Spite 
Fences, 133 A.L.R. 691, 720. 

Pla~inltiffis' evidence, viewed in trhe llglit most favorable to them, 
permitis the inference tha t  tilie fence, con~tructed to a height of seven 
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\anid half feet along the property line, selves no uqeful purpow and 
tillat defcni?:tntr erected ~t solely to  ,int,~?fy a vengeful and nial ic~ou~s 
motive to  ~ n i u r e  plaintiff.. Therefore. the  lnotlon for nonsuit was  1111- 
prov~dent ly  granted. n ' l l~~ t i i c r  the fencc doel< In fact  scrve any  pu1po.a 
beneficxi1 to the defendant- in the 1egltln1,ite u-e and enjoyment of 
their  ~ ~ r o p e r t y  01. n-hathcr dcfenduats cvctocl ~t in good fai th renQon- 
ably  believing tillat i t  n-ould pel form :i u-eful func t~on  arc q~~c-i t .~ons 
for t8lie jury 

Courts h a m  denied equitable lelief nlrelc trht wall., nnrl fence~s com- 
plained of screened a defendant's preimses from 01)jectioiinblc n0i.e.. 
odor*, and unseenily conduct on tlie p la in t i f t '~  propcrty Strollp v. 
Rnzcschclbnch, 217 110 App. 236, 261 TTT X 6 :  Daniel 2. R~rnzlrioham 
D m i n l  l l iq  Co . 207 .%la (i5Y 92 $0 652,  7)'IrzziLlo v. Baale, 40 
S.1- S 2d 2% 

C h  crol-1s-esnmiaation, Mr .  Welsh t e ~ ~ t d i e d  tha t  lie 11ad erected n flood 
light on the  i r n r  of his l1o11~. Hun  ever. t h e  : inwer ront:tinq no  nllcg:~- 
tio~n tha t  de fenda i~ t i  con~stiuctctl the fence t o  q111pld their premi-es from 
such n 1ig1it or from any  oohlectionnl conduct nlmtever on the  par t  of 
the plaintlffq. Defeniinnt,s nicrcly adinlt t l ~ e  crec t~on of tihe fencc and 
stiand upon tihelr riglit~c al.; pi oprrty o\~.ne1.. to  inamtam it.  -4 jury i ~ l u s t  
cletc~rinmc~ n-hcther t h i ~  fencc comc- n:thin the 1)rotectioc of tho\? 
n g11tjs 

Tlie judgnlent of nomuit  is 
Reversed 

C I T Y  OF I-IESDERSO?\T v. C'OTTNTP O F  TT.4NCE a m  I I E N R P  W. EIICHT, 
CLCRTC O F  ~ A Y C E  COUSTY RECORDER'S COURT. 

(Filed 20 November 1063.) 

Appeal and Error # 6; Declaratory Judgment Act 5 1- 
A proceeding by a mlinicipality to d ~ t e r m i n e  whether. under a s t a tu t e  

cwnsolitlating t h ~  municipal ant1 county courts, the  county should pay to 
the city one-linlf of  the  f e w  in prosecutionq in recorder's court in which 
tlie defendant is  acqnittcd or  unable to pay the crvfbs o r  i n  which :I 1101. 
pros. is entered, r i l l  be remanded when it appears that the amount of un- 
paid costs since the  enactinent of the qtatute had not been determined and 
that  there had b w n  no deninnd upon the county f o r  any speci f i~d sum, 
since s ~ i c h  proccedinq is i n  fact f a r  the purpose of procuring a n  advisory 
opinion upon which the city lnxy rely in bringing a n  action against  the 
county if so advised. 
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APPEAL !by defendants from Hobgood,  J., a t  Clhiaanbers in HENDER- 
SON, Nlorbh Carolina, on 22 July 1963. From H m d m n .  

I n  1949 the Genepal Assemb!y of Korth Carolinla co~lisolidated the 
3Iunicipal Clourt of tlie Cit,y of Helliderson with tihe Recorder's Court 
od Vanw County. T h e  1949 Sessi~on L,aws of Ntorth Carolinla, chapter 
409, section 2, provides: "The clerk of said recorder's court shall collect 
la11 feers, castrs, finasl and forfeitures and other revenues der~ved from 
~sa~id court and deposi~t Dhe same in a {separate fund. The  said clerk slhall 
turn over t o  the  county sclhool fund the clear prolceeds of all penalties, 
forfeitures and fines collected, as required by Article 9, Section 5 ,  of 
6he Csnstitutioin of North Cuarolina, and all costs and o n h r  revenues 
from said court, after payment of the isalaries olf the  reoorder, proseout- 
ing attorney and clerk, land o~tlielr expense of its operation, shall be 
turned over one-half to the county general funld and one-half t o  tlie 
City of Hendar,son generial fund n~orutihly." 

This acti~sn m s  instituted on 23 J a n u a ~ y  1963 for a dec1ma;tory 
judpientt to obtain (1) a detwmination whether olr nolt tihe County of 
Vance slioul~d pay into the hands of the Clerk oif tlie Valnce Counky Re- 
corderis Count one-half the casts in State failures; and (2)  a declana- 
t i m  wheDher or not the C o m t y  of T7ance ~ehould be repaid foir said 
closts of Stahe fiailures prlor to the divi40n of the  costs and revenuas of 
(said record err'^ Court between t*he County of Vancc and the Oity of 
Hendenson. 

G.S. 6-36 reads as  follows: "In a crimin~al alction, if theli-e is no prose- 
outcxr designated by the c o u ~ t  as lmhle for t~he  costs unlder the pro- 
visims of the General St'altutes section 6-49, and the defendant is ac- 
quitted or convioted and unable to pay the costis, or a nolle prosequz 
is entered, o r  judg~nenrt arretsted, thr counity slliall pay the clerks, 
~!ihe~ifis, cuvllistabla>, justices and n~itnesses one-llialf their lawful fees; 
cwept  in capital ciases and in provcutions for forge~ry, perjury, or com- 
spinacy, when they shall receive full fees. S o  counlty shall pay a~ny 
such costs unloa~s the same arc approved, aud1tc.d and adjudged againsit 
tlie county as providcci in t l i ~ s  chapter." 

I t  is nlleged in tlie defentlmts' msn-cr t1!1at the Countty of T-ance 
presently is p y n g  one-half of tllic fees due to fee-baisis officinlls and 
witnesses, to n-it, "consita~hlcs, ~uaticeis and wtnewc.." 

I t  was adnz~tit~ed on oral argun~c~nt  bcfoie t~liis Court t,liat ~ j i e  defend- 
an t  H e n ~ y  W. Hight is Clerk of tlic Superior Court of Vance County 
and receives a salary r:ttlier than fees f 'o~ his services as such Cle1.k. It 
was alslo admitted tha t  t h s  dcfend~ant 13 the Clerk of the Tance County 
Recorder's Court and is paid an addilional salary for his sewlcas in 
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tha t  capacity. C l i a ~ t w  409, Session L a m  of 1949, fixed tlhe salary of 
tihe Clerk of this court a t  $125.00 per month. 

'ha matter was hoard on the pleachgs and olral arguments, No e n -  
dence was offered in the hearing below. 

The court, upon tlie facts found, held a. a matter of law " (a )  Tha t  
the Clounty of Vance should pay Into the hands of the Clerk of the 
T'ance County Recorder's Court one-half of hi9 fee<s as  well as one-half 
of tihe fees of tlie Con&~blcs, Jus~t,:cas of the Peace, and W1tnc1sbe.j In 
all  statde fallurcs. 

" (b )  Tha t  said one-half of the Clerk's fees In state failures should 
be ~ m l u d e d  in the distribution as a pa i t  of the net proceeds froin s a d  
Recordel's Court, and distributed one-half t~o the Clty of Henderson, 
and one-half to the County of T'ance. 

" (c) Tha t  the Coun~ty of T.-ance 1+11ould not loc repaid the Clerlrb's fera 
i n  statc failures prio~r to the d:sltribution." 

Thereupon, the court adjudged and decreed 3'Thalt the County of 
Vance 1s and has been liable since tlie enacti~iclnt olf sesslon laws of 
1949 Chapter 409 to pay into the Clerk of the T7nnlce Counity Kccorder's 
Cou1.t one-half of tlie lawful feeq of the Clcrk, Sheriffs, Conlstablels, 
Justices of the Peace, and Witnctses in all crimnal actlonls where the 
defen~dant ils acquitted or una~blc to pay the costls 011- in wliic~h n nol pros 
im entered, and tihe payment of said one-hdf f w s  be included in thc net 
proceeds from said Reeordcr's Court, ~ ~ h i c h  proceeds are B~stributable 
one-half to the C ~ t y  of Hentlc~.son anti one-half to the County of 
Vance." 

From the fowgoing jucign~cnt the defendanlts appeal, a s~ igmng error. 

Zollicoffer ck Zollicoffer ,/or plaintzj' npp~llee.  
A .  A. Bimn, Sterling G.  G i l l ~ a n t  for defendant a p p e l l a n t s .  

PER CURIAV. It ~ ~ 1 1 1  be noted tlhalt the court below, upon the facts 
found, held as a matter of lam "Tliak the County of T'ance slhoultl pay 
into the hands of the Clerk od tlie Van~ce County Recotrder's Court one- 
half of his fees a~s well als one-half of the fees of the Constables. Jua- 
tices of the Peace and K~tnesses  in all sta~te faiiuras." I - Io~~ever ,  tlie 
judgment entorcd belon- is to the effect t,hat the County of I7an(ce 1s and 
haIs been liable slnce tlie onar tn~ent  of the Sesqion Imvs  of 1949, Chap- 
ter 409, to  pay into the hands of the Clerk of the Vaii~ce County Re- 
corder's Court one-half of tlhe lawful fees of tihe Clerk, Stheriff.., Con- 
stablas. Justices of the Peace, and IYitnosses in all crimin~al calses 
where tlhe defendant 1s acquitted or unlable to pay cost4s or in which a 
no1 pros is entered. 
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I t  is noit ascertainable from the pleadmgs vhen tlii~s controvemy 
arose, or for wh~at period oif time ithe County oif Vmce bas refused to 
pay one-half of the Clerk's fees demanided. We do molt recall that  any 
question was rnised on the oral argulnelnt before thiis Court witih re- 
(specit to  tihe fallure .to pay Sihe~ifis' fees. Furthermore, in the fin~dlngs 
of fact, the court found tha t  prim to January 1960 the County of 
Vance paid into the hands of the Clwk of tihe Recorder's Court one- 
half of the fees of the Clerk, 8onsrtablt~, Ju~stices of the Paace, and Wilt- 
nesscs in State failures, and that  sinice that time trhe County of Vamcc 
hias been paying into tihe hands of the Clerk only one-half of the feeis 
of Con~sta~bles, Justlces of tihe Peace, and Witnasses m Stahe failures. 

There are no allegations in the pleadings mitlh respec6 t o  the amount 
of unpaid coists by the Oounty of Valrce In %ate failures. Neither are 
there any allegations to  show that  a. claim or c lam> foir such inde~bted- 
ness have been presented to the County of Vance In the m m e r  pre- 
islcribed by law. 

As we constirue the plauhff's pleadings anid bnef, this action was 
~brouglit far trhe sole purpose of procuring from tlils Court an atdvismy 
opinion upon which tihe plaintiff may rely and bring an afition, if so 
sdvised, against the defendants to recover certain unpaid cloists it al- 
leges to be due from the C~ounty of Vance to tihe Clerk of the Record- 
er's C o u ~ t ,  the amount of wl~ioh has nat yet been ascertamed. 

In t~he case of Fuquay Sprtngs v. Rowland, 239 N.C. 299, 79 S.E. 2d 
774, the aictim was purportedly instituted under tihe Declaraitolry Judg- 
ment Acat, t o  determine wliait items of coist should be inicluded in tihe 
bill@ of costs in a csimlnal action trled in the Fuquay Springs Reoolrd- 
wls C o u ~ t .  This Court, speaking through Bunhill ,  J., later C.J., staid: 
"While we concede thet  the Declaratory Judgment Act, G.S. ch. 1, art. 
26, is comprehe?lrsive in scope and purpoisc, ~t doels nio~t, and was noit Ln- 
tendad to, embrace an action such as t h s .  We cannot perceze trhak the 
Legishature, in enaoting that statute, intended to vest in the superior 
courts of the St~ste the general power to ovemee, superviw, direct, or 
lnstruct officials of inferior courts In the dlscliarge of tlielr official 
dutles. 

"The defendant Council (Clerk of Fuquny Springs Recorder's Court) 
1d1d not appeal E1.m so, he 1) an official of t!le court. If he fails to co~l- 
leict and account for mon:w rightfully l)clong~ng to plmnt~ff, or taxc; 
ltenlis of cost which 2liould not be taxed, or fall5 to tax lterns whlch 
sthould be taxed, tlic law provides an adequate and c~pcditious remedy 
In behalf of those who have the right to rai~se the wsue In any of those 
particulars." 
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The appeal was dismimed a i d  the cause remanded to tihe dupeiior 
Count witrh i~nst~ruotions t o  dismiss the calse frcin tilie docliel. 

I n  olur oplnion i t  would be unwise folr tihq C'ourt to render an ad- 
viisory opinioin an the quastlom pcseld, bcfo! e all the pertinent facts 
have been foun~d or agreed llpon as was done in the case o~f GrcensDoro 
v. Guzlford County.  191 X.C. 584, 132 8.E. 3.58. 

The judgment entered below is vacated and the cause is renlan~ded 
to the Superior C'ourt where the plaintiff may take suclh ao t~on  as i t  
deems adv~sa~ble in lighrt of tihis opinion. 

Rernamded. 

HELEN N. SlSUGGS v. CLYDE T. SNUGGS. 

(Filed 20 November l9G3.) 

Divorce and Alimony 8 18- 
An order for subsistence pendeizte Zite may be modified a t  any t i n l ~  be- 

fore trial on application of either party without a finding of a material 
change of condition. 

APPEAL by plaintiff from McConneLL, J.,  in Ohambers in RICHMOND 
on July 15, 1963. 

Tlhi~s actioln was begun in Richmond County on 23 February 1963. 
The complaint alleges plraintiff a~nd defendrank were married in ~ I a r c l i  
1940; defendant, in F a b ~ u a s y  1962, wrongfully aban~doned plaintiff and 
his minior d d d .  Plaintiff asks for alinlony without divorce and for tile 
custody of and support far the minor crhild. 

Whan tihe complaint anid lsuininons were served, plajntlff gave notice 
tha t  lghe would, on 4 Jlasch 1963, move before the judge holdmg the 
courts of the Twentieth District a t  the courtiliouse in An~slon for an 
o~rder for alimony pendente Lltc. Judge Brock, by special assigiment 
presiding over the March Term of .hqon, heard the motion. Thc lmr- 
hies ~ubnliitted afidavits in support of thwr respective contentio~l~q 'The 
aourt found defendant had aluanclmcd his w f e  and 21:d faded to  pro- 
vide her with necessary sub~istence. He furtl~e~r found dcfcndnnt 11ad 
"a ne~t annua>l lnconle In cxcws of $5,000 00." Ba~sed on t111e;c findings 
he required defcndant to pny plnint~ff for hvr support anld the cu1)port 
olf their minor hid the sum of $330 per inontrli, except for such rime 

as  trhe minor child's expenses a t  college wai. paid by defendant, a n d  for 
such periods he should pay plaintiff $250 pel month. When the  orr1c.r 
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wa{s made, the  minor was in the senior class in high sc~hool. I11 addition 
t o  tihese monthly payrnerhs plainltiff ~vn5  permitited to clonitinne to oc- 
~ u p y  the home place. Defendant was required to pay the trases thcrcon 
and keep i t  insured. He  n-als required to endoin,-c tlo plaint~ff a note for 
$2,000, part  of the  purcha~se price of real est#ate aold by plaintiff and 
 defendant. 

Defendant made the inIontllly pnyinmk as requlred Ly Judge Bmck 
but dld not transfer t h ~  $2.000 note :ir d~iected by the order. On 17 
-4pril plaint~ff filed a p e t ~ t ~ o n  with Judge Brock praying foir an or-dea 
requirin? dufendmt t o  show cause why l i ~  rhould nolt be held In con- 
tempt. On that date Judge Bro?li signed an ordelr rcquinng tlcfeil~danit 
t o  appcar before Judge ;\[c!lac a t  the courtl~ouse 111 Rocli~ngham to 
,&ow csui,e why lie should not be held in c.entenq>t 011 td.c cninc date 
defendant gave notice illat he n-ould apply to Judge AIcConncll for am 
a+dcr inodlfying Judge HI ocli's o ~ d c r  of subs~stcnce 

\Then the moticm to :ittach defendant for con:c~,~l~t r : ~ n e  on for 
!hearing before J ~ d g e  ;\fcRno, he  contmutri thc lnattc'r Inr 1icao.ing by 
,Judge JIcConncll a t  the .;anie timc lie heart1 dcfm(1;intt~ ~lloltlon for 
inodificstion of Judgcl Ill ocli order of s \ ~ l ~ s t c n c e  Jutiye 1IcConnell 
heard the particfs on 5 June la63 and on 15 Ju!:, l R ( i 3  I Ic  found "t,lle 
in~corne of the defendant foi the  year 1062 w a j  alq~roi~iriatcly $5.500.00 
incluisive of certain capital gainl, from the s d c  of ~,ropc;.t:; xliic~h the 
plaintiff sliare~d, tihat i f  lie i)e rtquirn3 to p:iy tile .ui:i of $370.00 petr 
month, to wit, $4200.00 mnunlly, it would jcop:mlizc 111- bu\,no=~s; l~liat 
~trhei-e i~s nothing in the record to s~ho~v that defendmt'b Income for 1963 
will be more than that  for 1962 " I3aw1 on his fin~~liug- J u d ~ y  1IcCon- 
nell reduced the monthly payinent ~ ~ ~ 1 ~ 1 c l l  clefeindant n a.: rcqux-ed to pay 
from $350 per monCh to $230 per n ~ o n t , : ~ .  I le  required defendant to de- 
polqit with the clerk of t$he court as secur~ty for payinc~nt of tilie mon~thly 
s u m  tlic $2,000 note. Plaintiff csccplted and a]):>ealed 

Pittmnn. Pittnzan & Pit twnn b y  TI ' .  G .  Pltfrna1.i for plaintiff a p -  
pellant. 

TT7ebb & Lee b y  IIligh -1. L e e  for rlefcrlrltr~lt appellee. 

PER CURIAAI. Plaintiff contends thlxt Judge hIcConnel1 was mith- 
out autrhorlty to  modify the order made by ,Judge Rrock since defend- 
an t  ncit~her allcgcd nor offcre~d evidence tending to show a change in 
clandition between the time Judge Hrocli 11sa~rd the matter an~d rn~a~de 
hi~s oildw and the time the 1n:bttcr wns heard by Judge JlcConnell. The 
identical contention n-a,s made In Rock v .  Rock,  260 S.C. 223. The can- 
clusion then reaohed iq detonnin,?t~ve of t h i ~  appeal. 

A4ffirn~ed. 
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J E R E M I A H  E D G A R  D E Z E R X  \.. A S H E B O R O  CITY B O A R D  O F  EDUCA- 
TION,  B R N E S T  I S L E Y ,  AND J O H N  S. OGBURN,  JR. ,  GUARDIAN AD 
LITEM FOR E R N E S T  I S L E T .  

(Filed 20 RTorembcr 1963.) 

1. Automobiles 3 9- 
I t  is negl(ige1lce t o  permit a disabled bus to stand on a highway a t  night 

without ligl~~ts. blocking a lane of traffic, without giving warning to ap- 
proaching vehicles. G.S. 20-129, G.S. 20-134. 

2. Automobiles § 10- 

Where a moto~is t  is trareling within the nlaxi~nui~i legal speed he wili 
not be held eontributnril~ negligent as  a matter trf lam in colliding with 
the rear of a vehicle left in his lane of trafiic a t  niglrbtime without lights. 

APPEAL by defendants from JlcC'onneLl, J., February 1963 Civil 
k i j o n  of RANDOLPH. 

J .  Harvey  Luck and Miller h Beck for plaintiff. 
Jordan, Wright, Henson & *Yichols and G.  Mn~Lin  Ezlans for de- 

fendants. 

PER CURIAM, This alction was ~n ts t~ i tu td  by plalntjff to rwover for 
pmsonal injuries and property diamage whoh  resulted when hi~s auto- 
rnoblle c o l l ~ d d  with the rear of a school acitiv~tlas bus 

Ve~dic t  was favorable to plaintiff. The defenidlant Board of Educa- 
tion cainried liafbility insurance covering the buis and tihereby waiivod 
governmenltal mmunity  from liability to the extent of t~he insurance 
policy l im~t~s. G.S. 115-53. The amount of the judgment is w t h i n  pol~cy 
liimits. 

Defendants appcal and atssign ns enror the denial of trheir motlon for 
nonsuit. 

The evidence, taken in the l g h t  moist favorable to plalnitlff, 1s .mn-  
marized as fo1lon.s: 

Defendant Jsley, agent of defendant Board of Educat~on,  was op- 
watmg the bus iwitli one pa~scenger ~~~~~~~dl weztn-ardly on U ;-. 

Highr~ay  64, a f cv  mlec east of A4shchoro, S. C , on the night of S 
February 1961. He  was havinz "!gn~tion" trouble Thc motor cut off 
ait Woody's Dr~ve- In .  I s l y  got t h c  motor >:artccl and 3itw IIC had 
driven about one-half 1111lc 111 tiic direction of -h!iebo~ o t l ~ c  iuotor cu t  
off again and the lights on t~lie 1111- w n t  out Tllc bus: \\:is lelt \ t ~ , n d ~ n g  
in tihe nolrth lane faclng west, n ~tl iout  11ghts. It was 8 fcct w d c  and 
12 feet high, and olr~tructed prar t~ral ly  tilt. e n t m  lane It was painted 
yellow. The h~ghway is 23 or 24 feet w d e  Isley am1 tihe paa'ellgc'r left 
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tihe bus and went to a n~elarhy house to  telephone for help. They roturn- 
ed to the  bus and attempted to push ~ t .  Before they could move it, tihe 
plamtlff ran into the rear of t(lie bus. S o  one attempted to flag trafic or 
give warning of any liind. The bus had been standmg in tihis posirtion 
a~bout 223 minutes. The highvay was lcvel and dry;  the weather was 
cloudy anld there n-xs fog; the night wn3 dark. The collis~on occurred 
about 6:43 P.M. When plal~it~iff, driving westwardly, wm about 200 
yards from the bus, and before he knew of 16s presence, he saw ap- 
proachlng a line of east-bound traffic, consistmg of 8 to 10 cars. Plain- 
tiff s -peed was 33 miles pcs liour; tlit. line of t~ a%c n as moving about 
40 to 43 nillcs por hour. The speed liiilit wa.: 35 inile,s p w  liour. Tile 
fimt car In the line dimmed lights and plaintiff did Ilken-lse. borne of 
the  ineetirig oars did not diln tlieir lights. Being 3ome~r.llat blinded by 
the l~ghtis, plaintiff m t c h o d  the cdgc of tthe h,ii&urface, the outline od 
which ~ a i s  c!car, to guage 111b dlsection. Plumtiff r d u c e d  ,ipced anld a t  
tlie time of the collision wals go:ng 20 to 30 nlilcs pcr liour. \Then he 
paavd  one of tlie cars with b1-1glit llgllits, he, for the first time, saw the 
bus in 111s lane of tmvel. It n-31s 20 t'o 23 feet n n , ~ y .  Hc d.d nlolt have 
tmie to npply brakes, though he attempted t o  do so He  did not turn 
to the left bocause of the end-bound t raff ic;  tlic sl!io~uldcr of the road 
was only 3 fcrt  wide and too narrow for passage. P l a ~ n t ~ f f  wa,s wrious- 
ly injureid nnd his automobile n.as e?ttc.nsively dnnlngcrl. 

Defendants were negligent in perlnittmg the bus to  stand on the 
lughway a t  night, without lights, blocking the lane of baffic, and in 
failing t o  glve warning to approaching vehicles. G.S. 20-129 and 134; 
Scarborough v. Ingranz. 236 K.C. 87, 122 8.E. 213 798 Plamtiff was nlot 
exceeding uhe speed limit (53 mllas per liour), 111,s vi~aon was impaired 
by blinding l ~ g h t s  and fog Under the provlsionrs of (2.4. 20-141 (e) and 
our decisions bhe plaint~ff was nlot contributonly negl~gcnt as a m~atter 
of law; ~t was a casc for the  jury. Brooks v. lioneycutt, 230 N.C. 179, 
108 S E 2d 457; TVzlson zl. Webster, 217 N.C. 393, 100 S E. 2d 829; 
Bzirchette v. L)zstribzrt?ng Co . 243 N.C. 220, 90 S.E 2d 232; Chalffin v. 
Brnvze. 233 S.C. 377. 64 S.E. 2d 276. Issuos a8s to  negligence of de- 
fendlants, contributory negligence of plaint~ff, and damngm were sub- 
initted to the jury All wcw answercd in favor of plaint~ff. 

S o  error. 
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JACOB WILLIAJIS v. W. EDWARD WALLACE 

(Filed 20 Ouvembor 1'363.) 

Trover and Conversion § 2- 

In a n  action in trorer and con1 ersion against Lessor by a stranger to the 
lease, demurrer is properly allowed when it  appear~s from t~he pleadings 
that under the t e r u s  of the lease the persoiuaky attached to tile r e a l t ~  
should become the property of les-or upon the terniination of the contract 
or lease and that  the particularly described equipment alleged to  have 
been converted was of such weight a s  to be prima facie attached to the 
realty and that the other personalty was not described with sufficient 
definitenuss, since in no event could plaintiff hare  rights in  the lmsnnalty 
suyeriur to that of the 1ebsc.e. 

APPEAL by plaintiff from Bmsrcell, J., May 1063 Civil Saasiou of 
JOHNSTON. 

The complaint alleges time facts: 
On April 22, 1960 the defendant leased to one J. Noah Wllllams a 

lot north of the clty Innibs of Smlthfield fojr a term of fire years st a 
monthly rental. The lease (made a part  of tihe ca~nplaint) required 
tillat defendant construct a buildmg 48 x 40 feet on the lolt and provided 
"tihalt all of the equipment tli,it t!lie party of the second part  (lessee) 
installs m the build~ng and attaches t o  any portion of the bulldlng 
dial1 bccome t,lie p r o p e ~ t y  of t+he party of the fillat p u t  (lea~soa j upon 
tlie tennir~a~tion of this contract or lease." After the 11-as execut- 
ed, a corporation designated Snilthfield Ham Plant, Inc. was orgsniz- 
cd and subsequently operated its busincc~ on tlie leamd prenmen 
PlalntifY la president of the corporation. -kt 111s 01~11 expense he lilh11- 
ed the follm ing artlclei: of personalty, reasonably n-orth $90,343 73, ln 
the  bullding: 

" ( T ) w o  seven and one-hnlf ton refnge~rat~or compresa7s,  one 
hat water heater sy4eln, one couch, one smoke malcer and num- 
erous other articles of perzonal property uqed in tillc olmnting of 
sald busine~s." 

On July 15. 1062, fifteen days befo~rre the rent became due, defendant 
blori-owed the keys to t I h  bullding from ,J. S o a h  Wll!iamb, went rnto 
illegal possession, and lms since refusocl to surrender posse:stsion of the 
premiise~s t,o the plaintiff. 

Plalnliff pmys  that  he recowr tllc culn of $90.349.73 froin the de- 
fcnldlant for the conversion of l m  equipl~ient and fixtures. The defend- 
ant 's  demurrer to the complaint for failure to ~t~aite a cn~1-c of action 
mas  sustained. Plaintiff then moved to anlend tlhc coniplaint by making 
J. Noah JJTilliams a party plaintiff. Tlliq motion was denied hut the 
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court offered plaintiff an opportunity "to file an amended complainrt 
wit111 reference trio any causes of actlon againkt defendant 1':. Edward 
IVdlaee that the orig~nal complaint nilglit have." Plaintiff dzclmed t~o 
amend and appealed from the order s~lstalning the demurrer. 

E .  R. Temple for plaintiff appellanf. 
TVellons cC. TT7eLlons for defendant appellee. 

PER CURIAII. This is an action for the conversion of personal 
property alleged to belong solely t~o tile plamtlff and no~t an action for 
the wrongful reposseslsion of bhe leased premises. Therefore, Jacob 
Willlanzs is the only necessary and proper party plaintiff. 

Pliaintiff is not an assignce of the leaise conhraot between J .  Koali 
Williams and tile defendlant. Had  he installed the equipment in the 
building as arsignee, he would then have stood in the shoes of the 
original Icsme, J .  Xoah Williams, wholse rights t o  remove equipment a t  
the end of the term were defined by the lease. Sanders v. Ellington, 77 
N.C. 255 ; Sprmgs v. Refinzng Co., 205 N.C. 444, 171 S.E. 635. h'evw- 
theless, any equlpnient plairkiff put into tdie building must have been 
put tillere puiiuuant to authority or lirense from J .  Noah Wlllilams. A 
fortzori, under the facts of t~his case, plaintiff ca~n a t  no time have any 
greaiter ~ ~ g h t s  with raspeat to tlhe fixtures and equipment bhan ~vould 
have been available ito the lessee of til~e premi~ses. 

The lease specifically prohibitis J .  Nloah TVilll~alns from removing any 
equipment which hais been atitached to any portion of the building. 
Prima facie, two seven and one-half ton refrigel~~to~r compressom, one 
hot water heater system, and one smoke maker would be attaahed to 
the building. The atlher items alleged to have been convwted are not 
described in the complaint with Itiha~t degree of certainty whiuh is re- 
quired in an action folr convarslon. ". . . ( G )  oodfs clailmed to have bem 
convwted should be described 1~1th convenient certainty In order that  
tlhe jury may lcnow  bat iis meant and in order that  t~he de~fendant may 
be protected flyom another action based upon the same cause of action." 
Sorman 2,. Rose Lake Lumber Co., 22 Idaho 711, 128 Pac. 85; 53 Am. 
Jur., Trover and Conversion, 8 167. 

"In an action of trover, the declaral,lon, petition, or complaint must 
doslcribe the property convertd, atlherwse i t  will be fatally defective." 
65 C.J., Trover and Conversion, 8 123; 89 C.J.S. 8 97. 

It may be bhat plaintiff has a came of action againsrt the defend& 
for the conversion of some personal pl-opelQ. If so, oln a proper c m -  
plaint, he may still have his day in court. The con~pla~lnt in tihiis caise 
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does not slet forth the plain and coincise staten~eiit of facts envisaged 
by G.S. 1-122.2. 

The judgment sustaining the demurrer is 
Affirmed. 

JEISi3D NOAH W I L b l A M S  AKD WIFE, ELLEIN WILLIAMS, T/A S?rlI!!?H- 
F I E L D  LIVBSTOCK EXCHASGE,  INC. v. J O H N  N. DENNING, C. L. 
DENNISG AKD KENNETH WDSTBROOK, T/A DENNIXG-WEST- 
BROOK O I L  COMPANY, INC. 

(Filed 20 Soyember 1963.) 

1. Appeal and Error § 19- 

The exceptions must be grouped in the assignments of error. Rule 19(3) .  

2. Appenl a n d  Error 3- 

An order striking alLegations contalined in a pleading is  not appeahble 
and may be reviewed prior to trial only by certiorari. Rule 4(a)  ( 2 ) .  

3. Judgments § 13- 
Judgment by default may not be entered pending the hearing of a mo- 

tion to strike on the gmund that the motion was not verified, since a mo- 
tion is not a pleading within the meaning of G.S. 1-144. 

4. Appeal and Error $ 3- 

An order allon-ing the filing of an aniended complaint, made in the dls- 
cretion of the court, is not reviewable in the absence of a showing of 
abuse of discretion. 

APPEAL by corporate plaintiff from Braswell, J., June 1963 Criminal 
Session of JOHNSTON. 

The con~plaint, stripped of useless verbiage, alleges these facts: Cos- 
p r a t e  pla.intiff in 1962 leased its truck to coi-porate dcfondant to haul 
galsoline; lessee was to pay for the use of the truck $80 per t<rip; i t  
made forty-olne trips for which i t  o~ved corporate plaintiff $3,280; de- 
fendant falsely and fraudulently promised to pay tjlie agreed rental but 
had failed to  p a y ;  because of the failure to pay, plaintiff was entibled 
t o  recover $3,260 coinpensato~ry damages and $10,000 punitive dam- 
ages; i t  xms,  by virtue of G.S. 44-1, entitled to R n~aterialman's lien to 
the extent of the  unpaid renbal charger on all bhe assets of corpora;te 
defendant. The con~plaint was verified. 

Xamed defendants, in ap t  time, filed a motion t o  s~ tnke  tan dasig- 
nated portions of the complaint. The motion was not verified. 
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After defendants filed t h e ~ r  nlotioln to  strike and mo1i.e Lhan ti!lirty 
days after the  service of summons plaintiff moved for judgment by 
default final for the sum of $3,280, for that defendanhs' n lo~t~~on to 
strike wals nolt ver~fied. 

Judge B r a s ~ ~ e l l  heard tlhe motions. He  allowed defendanlts' motion 
to strike each of the ten portions of the complxint. He denied plai~n- 
tiff's motion for judgment by default final. He allowed plaintiff tlhirty 
days in wlilch it could file an amended complaint. Corpo!xste pla~ntiff 
excepted and appealed. 

E. R. T e m p l e  for plaintiff appel lunt .  
Shepard ,  Spence  dl. M a s t  b y  X o r m a n  C .  Shepard  for de fendan t  np- 

pellees. 

PER CURI.I\I. Plaintiff book eleven exccption~s-ten to  the order 
susta~ning defendants' motion to s~trike, one to tlie refusal to allow its 
motion for judgment by default. 

The exceptions are not grouped in the record aa required by Rule 
19 ( 3 )  of tihe Court (254 S.C. 797). A n  oirder striking allegationis con- 
tained in a pleading 1,s not aplpealable. The mnedy ,  if the olrder is 
deemed erroneous, is by certiorari.  Rule 4 ( a )  (2) (2.54 N.C. 785). 

Plaantiff's pleaclii~gs are a conipla~int, G.S. 1-121, and a, reply, G.S. 
1-140. Defendants plead~ngs are an  answer and a demurrer, GG. 1-124. 
,I motion is an  application for an  order, G.S. 1-578. I t  i~s not a pleading 
within the meaning of G.F. 1-144. Brownfie ld  v. S o u t h  Caro l ina ,  189 
U.S. 426, 47 L. ed. 882. 

The order allowing plaintiff to file an ainended ~oinpla~init anid de- 
fendant time hhereafter tlo answer wa~s made in the court's disc~rstion 
and ais ~suoh is not reviewable in the absence of manifest abuse, Which 
is not here suggested. Osborne v. C a n t o n ,  219 N.C. 139, 13 S.E. 2d 265. 

Appeal di~smislsed. 

JESSE NOAH WILLIAMS AND WIFE, EILLEN WILLIAMS, T/A I S O U T I . I I , ~  
LIVBSTOCR, INC. v. JOHN DENNING, C. L. DEA-ING AND KENNETH 
WESTBROOK T/A DENXING-WEX3T13ROOK OIL COMPANY, INC. 

(Filed 20 November 1063.) 

1. Appeal and Error 8 4- 
Whwe an action is entitbed named individuals "t/aV a named corpora- 

tion, the eorpo~at ion cannlot be the party aggrieved by a n  order striking 
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t,he names of the individuals and the letters "t/a" from the captions of 
the summons and complaint and the references to said individuals f r o ~ n  
the complaint. 

2. Same- 
An order striking allegation8 from the coruplaint is not immediately 

reviewable except by certiorari. Rule - t(a)  ( 2 ) .  

3. Judgments  § 13- 
A judgrnent by default final is not ay~lmsite pending the hearing of a 

motion to strike. 

4. Appeal and Error § 10- 
Where no assignment of error appeam in the record, the  appeal is sub- 

ject to dismissal. Rule 10 ( 3 ) .  

APPEAL by plamtiff Southlan~d Livestock, I n ~ c ,  from an order enter- 
ed June 27, 1963, a t  Smit~hfield, Solrtl~ Carolma, by Bruswel l ,  J., tlie 
superior court judge then presiding over the courts of the Eleventh 
Judicilal Di,strict. F ~ o i i l  JOIINSTOX. 

The complaint alleges that  "the plaintiff c~rporrtt~ion" placed an 
ordw w ~ t h  "+lie defendan~t corpora%ion" for 800 gallon~s of diesel fuel to  
be delivered by said defen'dant and placed in one of the diesel fuel tanks 
of said plaint~ff a t  ~ t , s  place of busine~ss in Smithfield, S. C.;  thah maid 
defen~dant negligently delivered and placed In a diesel fuel bank of 
plaintiff 600 gallons of high test fuel; and that tlie use of elaid high test 
fuel by sald plaintiff caused i t  to suffer damages l n  particulars alleged. 

Defendants in apt time filed a motion to stnke. Plaintiffs counter- 
ed witrh a moltion for judgment by default final. The hearing was on 
these motions and on deinurrer ore t e n u s  to the complaint. The court's 
order allowed the motion to s t r ~ k e ,  dclnied the motion for judgment by 
default f ind and overruled the demurrer ore tenus.  It allowed "plain- 
tiff" thirty days to file an anlenlded complaint if i t  so desired. The 
"plaintiff," obviously "Lhe plaintiff c~l~poration," filed exception~s to 
said order and gave notice of appeal. 

E. R. T e m p l e  for plaintiff appe l lan t .  
Shepard, Spence  R. M a s t  for de fendan t  appellees.  

PER CURISM, Appellant is not a "party aggrieved" and had no 
right of aippe~al from portions of +he order s t rking the names of trhe 
individualis and bhe latkers "t/aU from the captions of the  summonls and 
clomplaint and the references to said individuals from the complaint. 
Suffice to  say,  bhe m a t t e r  so stricken wats not germane to the only 
muse of ac4tion the complailnt  purport,^ to allege, namely, a cause of 
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action by , ' the pla~~atlff ccqoration" against "the defendant oorpom- 
bon." 

As to pormons of s a d  order strikmg allegatioins relating to thc 
allegeid cauise of action by "the plamtiff corporation" agamst "the de- 
fendant corpcyrait~on," appelhant did not apply to Uus Court for a writ 
of certzo~.arz and its purported appeal niust be d~~sinissed for f a i l u ~ e  to 
ooinply with our Rule 4 ( a )  (2 ) ,  Rules of Prac t~ce  in the Supreinc 
Court, 234 K.C. 783, 786. 

The motion to s t i ~ k e  mas filed in ap t  time. Hence, there was nto ment  
in appellanl's motion for judgnient by default final and no riglht of 
appeal from the court's denla1 thereof 

In  addltion to tlie fo~egoing, no assllgnmentis of error appanr in t h e  
record filed in tills Court. IIence, appellant's purported appeal is sub- 
ject to  dismi~~sal  for failure to comply wit11 our Rule 19 ( 3 ) ,  Rules of 
Practice in the Supreme Court. 254 K.C. 783, 797. 

Appeal dismissed. 

STATE r. RIRS. OTTIS COPPLET. 

(Filed 20 Noren~ber 19f33.) 

Bills and Notes § 20- 

TI7here the e~-idence discloses that  the check issued by defendant was 
returned by the bank, not on account of insufficient funds, but because it 
was written on the wrong kind of check form, the count should enter a 
judgment of not guilty in a prosecution for issuing a mortl~less check. 

APPEAL by defendant from JIcConnell, J.. February 18, 1963 Session, 
Ron-m Supcrio,r Court. 

In  tihi~s crim~nal pmsecutlon tlie State charged tha t  on January 3, 
1961, Al113. Ottis Coppley " d ~ d  u n l a ~ ~ f u l l y ,  ~ ~ i l f u l l y ,  draw, make, ut<ter, 
msue and delwer tro I17allace JIotor Company a check d r a ~ ~ n  on tihc 
Conl:ncrcial Bank of Lexington, K. C'., for the payment of money 111 

the  sum of $11.94, knowing a t  the time of die making, drawing, utter- 
ma, ~ssumg,  and d c l ~ ~ e n n g  of said cll~wk as aforc~said t h t  she d ~ d  not 
have ~sufficlcnt funds on deposit in ofr credit witrll ~snid bank n-ith which 
to pay the same upon presentation." 

The defendant entered a plea of not guilty. The follawing was in 
evidence from the bnnk upon ~ l i i c ~ h  the check was drawn: 
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"This is to  certify bhst the check for $11.94 referred to below 
was presented to us for payment on February 11. 1961. I t  was 
go~od far the amount for whic,h ~t n-as d r a ~ ~ n  and wa~s not return- 
ed oln account of insufficient funld~s but because i t  va,s rvntten on 
bhe wrong kmd of ctheck fcrm. Mrs. Coppley  says +c dld not l r  ive 
one of her checks on us at  the t m ~ ,  and that the payee lnsi>ted 
that  he change one of his forms. ,'s/ C'ommeroial Bank of Lexing- 
ton, by: J.  W, NcLendon." 

From a verdict of guilty and judgment, the defendant appealed. 

T .  TV. Bruton ,  A t t o r n e y  General,  J a m e s  F .  Billlock, Ass t .  A t torney  
General for the  S t a t e .  

Henderson d? 'ITeager b y  Buford T.  Herrderson, Frank J .  Yeager for 
defendant  appel lant .  

PER CURIAM. The certificate from the Conlnlercial Bank of Lex- 
ington \Tqas in evidence, ~ncon~tradioted and ullrc~lmllenged. Tha t  evi- 
dence made out a complete defence to the charge. The court s~hould 
'have entered a judgment of not gullty. The judgumnt ancl verdict are 
se~t aside. The oause is remanded for dis~msitiion as here directed. 

Reversed. 

JASE ANDREWS BEAVBR v. ROBERT LEWIS TEAL. 

(Filed 20 Sovember 1963.) 

APPEALS by plaintiff and defendant from Wzllinnzs, J. ,  March 4, 
1963, Civil Session olf WAKE. 

Tlhits litigation gmn-s out of a clollision of automobilc~s on July 14, 
1961, a t  5 : %  a m . ,  in Galsto~nia. Plaintifi' was operating a Chevrolet in 
an  elasterly direction along Fifth =Ivenue. Defendanlt wa~s operating a 
Ford in a s~outllerly direction along Marietta Street. The colli~ slon ' oc- 
curred within the intersection of said streets and near the center of 
said intersection. The front part  of dei'endanltls Ford st'ruck the left 
side of the  Chevrolet opemted by plaintiff. Botl!~ plaintiff and defencl- 
anit sutstained personal i~njuries and both cars n-ere damaged. 

Plaintiff alleged the Sir Walter Chevrolet Conipany was the orT;ner 
of the Chevrolet she m s  driving ancl that she v a s  in polsewion there- 
olf as bailee. 
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Plaintiff alleged the colhsion v a s  proximately caulsed by tjlie negll- 
gence of defendant iin particularla seit folrth and tha t  she waa entltled 

Tecover damlagels for her personal injuries and for (fo~r t(he benefit 
of said bailor) the damage to the Chevrolet. Antsmwrinlg, defendant de- 
n ~ e d  negligeme, conditlonially pleaded contributory negligence of plain- 
tiff in particulars set forth, and as :t countarclla~im allegrd planntiff's 
negligence was tjlie soie proximate cause olf the collision and on account 
tihereof he wals entit.led to recover danzageis for perlsonal in ju rm.  

The electric traEc control s~gilal  erected a<t smd ~ntersect~on wale 
niot put into operation until 6:00 a.m and was not In olmation a t  tihe 
time of t~he collision. & i t  the tlme of the colli3io1n, ~t was eltar and light 
aln~d t~he (pared)  streetla n t w  dry. The streetls w r e  of equal wzdth. 
Testimony as to tlie mdtili of each iwtreet vnried from 21 feet bo 30 
feet. ,%n old wooden store bullding located on tlhe northn-esit corner was 
lm ob~st~lvctlon t o  plaint~ff 's  view to her left and defendant's view to 
his right ais they approiached the ~nt~er~section. (So te :  Exhibits, con- 
skting of diagrams and pliotograpli~s, used to illusbate 'die tesltimony 
of witnesses anld rcfmrcd to in their test~ilnony, were ntot included in 
the record on appeal.) 

The court submitted and the jury answrred the following issues: 

"1. TYas the plaintiff ilnjured by the negligenice of the defend- 
an t  als alleged in the Complaint? ANSKEK:  Yes. 

" 2 .  Did thtl plai~ilt~iff by her own negligence conltlribute tgo such 
~njul-y nq alleged In trhe defendant's Answer? ANSWER: Yes. 

"3. What aniount, if any, ils t~he plaint,iff entifled to recover of 
tllf defcntdmt far her personal injuries? AKSWER: None. 

"4. TVIIR~ aniuunt, if any, is the plain~tiiff entitled to recover of 
tile defendant for damage to the  automobile of Sir T a l t e r  Chev- 
rolet Company? A S S V E R  : Kone. 

"3. T\-n~s t,he defendanlt injured in hiis person by the negligenice 
of the plaintiff as alleged In defendnnt's further anlywer a d  coun- 
tenclaim? AKSWER : Yes. 

"6. What amount, if any, i.: the defentlanlt entitled to  recovey 
of tlie plaintiff for his perqonal injuries? ANSWER: None." 

Bawd upon tlliis verdict, the court mtered judglnent as follows: 

"IT I S  T H E R E F O R E  ORDERED,  ADtJUDGED , i S D  DE- 
C R E E D  trliai the plaintiff have 2nd recover nothing of tihe de- 
fcndanlt by w y  of tihis action and that  t h ~  defendlant have a~nd 
rccover nothing of the plaintiff hy m y  of his counterclaim; and 
i t  appnr ing  to tllle Court that  Sir Walte~r Cbcrrolct Company is 
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not  a pa r ty  to  this s i ~ t  anld 1i:is no t  been served with suminon.., 
complaint or other 1)rocey- In tliis actlon and lials no t  appea~eld 
lleicin through counsel o~r o thennse :  IT IS T H E R E F O K E  FUK- 
T H E E  O R D E R E D  ASD A4DJUDGED t h a t  t,lie actlon to  re- 
c o v c ~  for danli~ges to  the  a~~ ton iob i l e  belongmg to  Sir \\'alter 
C~lievrolet Colnpany be, and t h e  rame is  hcreby dismissed; and 
that  t h e  colst,s of t h s  ,~ct!on be t m e d  agx~nlsit the  plmnitiff as  by  
 la^^ provldcd." 

Plaintiff and defendant excepted, appealed and,  on appeal, each as- 
b ~ g m  errorb. 

Ilzipree, W c w v e r ,  N o r t o x  c t  C o c k m n , ~  and  Jerry  S. A l v i s  for plaintif f .  
Lake ,  B o y c e  & L u k e  for de fendan t .  

PER CT~IIOI. Plaintiff contentls the  court should have nonsuited 
defendan~t's counterclaini and t h a t  >he should be a n  arded 3, new tr iai  
( a s  t o  her action) on account of erroil- ln ruling. on ewdence and In 
tlie diarge. Defendant contcnciq tlie court sliould have nonsuited plam- 
t~ff ' s  act,lon and t h a t  he shoulcl be awarded a new tr lal  ( a s  to his coun- 
terclalm) on account of errors 111 rulmgs on evidence and in the  charge. 

Tliere 11s much force 111 defencimt's con t rn t~on  tlint the evidence, 
n-lrcn considered in tilie light nlo-t favorable to  plaiint~ff, dl-cloi-cs t ha t  
p l a i n t ~ f l ' ~  (contrihuto~ry) negligence n-as a proxlnlate cxuse of the  
collision Too, there is iiluch force In p l~mt i f f ' s  contention t h a t  the evi- 
dence, n hen con,~iclerecl In tlie llglit niost f,-tvornblc to defendant, d ~ s -  
closes t h a t  defendant's (con~tributory) negllgelice mas a proximate 
cause of t!ie colllslon There n as  plcnary evidence to support the  jury's 
finding, tlint the negligence of I~otli p la~nt i f i  and defendant p rosnmte ly  
nau~qed the colllalon. 

Each as?ignnlcnt of eiiror hrouglit fornalt l  by  plamtiff and by de- 
fendant lias been cmefully considered. The  cllallenged rulings and in- 
slt~uctiolls arc not  free from error. Honevcr ,  con-lclerntlon of tilie evl- 
clence In its ciltlrcty a i d  of the cliargc contextually lcaves the ilnl)re*- 
slon t!i:it ncltlicr pwty n as prejudiced by such wror(2) .  Indeed, I L  all- 
pews  n ell-nlgli ~ncqcapnhle tlmt each driver, noin l t h ~ t a n d l n ~  by tdic 
e se rc i~e  of due care he islic,) could and dlould have done so,  fa i l td  t o  
observe t~lie approach of tlie oither 2nd I he in~nl lnent  danger of collision 
until too late to  a v o ~ d  the collirion L-ndw theqc c i rcumstan~ce~,  the  
vcrdlct of the jury will not be d~s tu rbed .  

In vicw of our decision, it is unncceswry to  pass upon plaintiff's mo- 
tion to  d i v n i v  defendant's appeal for failure t o  file (separate)  brief 
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in conneotion therewith within trhe time prescribed by tihe Rulas of 
ltlhis Court. 

It is ordered that each party shall pay one-half of all coi31ts incident 
t40 both appeals. 

On plamtiff's appoal: No error. 
On defendant's appeal: K O  error. 

MRS. BERTHA SPRUEILL, ADMIXISTRA~I~IX OF THE ESTATE OF hIQURICE 
SPRUEILL, JR. v. L lShRD HAMLET. 

(Filed 20 Xovember 1863.) 

APPEAL by plaintiff from B r o c k ,  S.J., May  27, 1963 Civil Session of 
PERSON. 

Pl~aintiff brlings t~lii~s action to recover damages resulting f ~ o m  tihe 
death of her intestate, passenger in a bus travelmg nolrith on Highway 
57. She alleges her ~ n t e s  M e ' s  death T ~ S  pl*oximately caused by de- 
fend~arnt's negligence in tha,t he opera1tc.d his truck in a sou thwad  di- 
rection a t  night loaded with slab wood inadequately secured and in 
such nlanner trhat the widt8h of the vehicle and loiad escwded ninety-six 
inches, an~d w h ~ l e  slo loaded defendamt operated 111s t,ruck w~thout  ade- 
quate l~igtlits and eitiher to th~e left of or in such close proximity t o  the 
center of the highway that  one od tihe pieces of wolod projecting fi-o~nl 
his tiruck piorced the bus, atri1;ing and k~lling plaintiff's i n t a t a t e  when 
t,he velhicle~s passed. 

Defcnidlanrt denied plaintiff's allegations of negligence. H e  alleged he 
was driving his veh~cle in 11:q right lane; the bus driver veered to  111s 
left and calm into defendant's lane of travel; "at  that  inidant the left 
(side of the bus sideswipeld the left side 01f the bed of the truck . . . tihe 
force of the collisio~n caused onc of the wcrode~n sla~bs loaded on the bed 
of (his truck to become dislodged and trhe same pcnstratcd the window 
on the left front and side of the bus and thereafter  struck plaintiff's 
intes~tlarte." At  the conclusion of plaintiff's evidence, defendant's motioln 
for nonsuit was allo~wed. Plaintjiff excepted alnlcl appealed. 

Brrrns, L o n g  & LZl~ms b y  F .  Rmt Burns, Yozing,  M o o r e  & H e n d e r -  
son  b y  J .  C. M o o r e  for plaintiff appe l lan t .  

H a y w o o d  a n d  l l e r ~ n y  b y  E g b e r t  L .  H a y w o o d  a n d  George W .  Miller, 
Jr., for de fendan t  appellee. 
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PER CURIAM. We have carefully examined the evidence. K e  are of 
the opinion and hold trhat, when viewed in tlie light iiio~st favonable to 
plaintiff, i t  is sufficient to permit a jury to  find tihe facts to be as al- 
leged by plaintiff. If h e  facts be als plaintiff allegers, defendant is liable. 
Yo useful purpo~se ~ o u l d  be served by detailed analy~si~s of tihe evi- 
dence. I n  accord wit~h our practice, Tt'eaver 21. Bennett, 259 N.C. 16, 
129 S.E. 2d 610, dilscusslon of tiie evidence is oinitted. 

Reversed. 

D E k S N d  ELDRETH, BY HER KEXT FRIEND, 0. T'. DENTON v. CHARLES 
RAT ELDRETH, JR.  

(Filed 20 S'orernber 1963.) 

APPEAL by defendant from McConnell, J., a t  Chambers in hsheboro, 
No~rtll Carolina, 11 April 1963. From RANDOLPH. 

Civll action for alin~ony without divorce. On 11 April 1963, after 
due notice, a hearing was held for alinlony pendente Lzte, coun~sel feels, 
and temporary custody and support of the minor cliild born of the 
marriage. 

The plaintiff and the defendant were inai~iied on 6 November, 1961, 
and tihe ininor c~hild, hlic~liael Rennle Eldretih, was born on 27 Febru- 
ary 1963 The parties ;.epxrated in Xovember 1962. 

9 t  the time of the hearing the plaintiff was livin~g n i th  her parenbs 
in the City of Bristol, T-irginaa, and had custody of the ininlor child. 
At the hearing below the defendan~t moved to co~ntinue the liearing un- 
til the plamtiff and t\he minor c~hild were before tilie court. Slotion 
denied. 

The court heard evidence, found falcts, and awarded counsel fem, 
temporary a lmony and ,support for the minolr child, anid an-mded 
temporary custody of tiie minor child to the plaintiff until the 27tih day 
of Slay 1963 or until tlhc further order of the court. 

The court further ordered tha t  the defendant pap into the cowt the 
sum of $30 00 for the use and henefit of t,hc plaintiff in making tihe trip 
from Bnstol, T'irgma, to  Aslieboro, Sor th  Carolina, on 27 May 1963, 
to at,tend a further hearing on the matters involved, it appearing tha t  
plaintiff was witlliout funds to make the trip. 

From tlie foregoing order the defenidanlt appeals, assignling error. 

Ot txay Burton for plnintifj appellee. 
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Linwood T. Peoples for defendant appellant. 

PER CURIAM. The o~rder entered below was a tcinpormy one, suh- 
ject to inoidification by tlie judge assigned to hold the session of the 
6uperior Court of Randolph County, Sort11 Carolinla, beginning m 
27 M a y  1963. This farther hearing w a s  granted on motion of tlie de- 
fendant in order that lie might cros~s-cxaminc the plaintiff concerning 
Ithe reasms for thelr separation. 

No prejudicial error ha? been sihown that would j u ~ t i f y  setting alside 
tlie temporary order pending another hearing. 

Affirmed. 

STATE v. hlhRIO11' FRANK CRhWFORD. 

(Filed 27 November 1063.) 

1. Criminal Law !j 71- 
Only a voluntary confession is competent in evidence, and a confession 

is voluntary when, and only when, i t  is in  fact voluntarily made. 

2. Saine- 
A confernion otherwise voluntary is not rendered involuntary and there- 

fore incon~petent by the more fact that the accused a t  tlie time of making 
the confession was under arrest or in jail or in the presence of armed 
officers. 

3. Same- 
Evidence upon the preliminary inquiry that  defendant was advised of 

his rights and that defendant then, without being threatened or  coerced, 
ninde the incriminating statements offered in evidence, and that defendant's 
counsel was given opportunity to cross-examine the witness in regard to 
the voluntariness of the confession made by defendant to  the witness, i s  
held tlo support tlie court's finding that  tlie confession was in  faot volun- 
t a l ~ ,  and the adniission of the confession in evidence will not be d i s  
twbed. 

4. Rape § 1- 

Rape is the carnal knowledge of a female, forcibly and against her will. 

5.  Rape 8- 

Carnal knowledge of any femalte child under the age of twelve years, 
regardlrss of consent, is rape. G.S. 14-21. 

6. Homicide !j 4- 

h liornicide committed in the prepetration of tlie capital offense of rape 
is murder in the first degree, irrespective of premeditation and delibera- 
tion. G.S. 14-17. 
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7. Homicide 8 11- 

An indictment for homicide in the language of the statute is sufficient. 
and proof tha t  the murder mas committed in the prepetration of a felony 
colnstitutes no variance. G.S.  62-144. 

8. Criminal Law S 101- 

A11 estmjndicial confession of a defendant is alone insufficient to sus- 
tain a conTiction, but if the confession is corroborated by other evidence 
in regard to all of the elements of t,he crime, the eridence is sufficient to 
be submitted to the jury on the question of guilt. 

Homicide § W- Evidence of defendant's guilt  of murder  i n  t h e  first 
degree held sufficient t o  sustain conviction. 

The confession of defendant that  while he v a s  having sexual inter- 
course with an eight-year old child she started to scream and that he put 
his hand over her mouth, that  when he t1001i his hand off her mouth she 
spoke once, and said nothing more, that he believed her to be dead and 
oarried away and hid her body, with corroborating evidence that deceased 
was last seen with defendant and that  her body was found a t  the place 
where defendant said he plaoed it, with espert medical testimony of the 
use of force and violence in the penetration of deceased's vagina and that 
death resulted from suffocation from the bursting of a i r  sacs in deceased's 
lungs, i s  he ld  suEcient to be submitted to the j u ~ y  and sustain a convic- 
tion of mulider in the firqt degree. 

Homicide § 29; Criminal Law 8 114- Charge on  r ight  of jury 
t o  recommend life imprisonment held without error. 

Where, i11 the preliminary portion of the charge, the court instructs 
the jury that it is the sole province of the jury to find the facts and r e  
turn itls verdict, and to exercise a discretion in regard to the punishment 
as  the court would thereafter imtruot the jury, and that the jury should 
arrive at the facts without sympathy or prejudice toward any person, and 
the court thereafter, in instructing the jury as  to the possible verdicts, 
fully charges the jury that  in the erent the jury found defendant guilty 
of murder in the first degree the jury had the unbridled disc~retion to 
recommend that the punishment should be life imprisonment, the charge 
is mithont error, since, construed contextually, the cautionary instruc- 
tion that the jury should arrive a t  their verdict without sympathy or 
prejudice ton-ard any person could not have been misunderstood by the 
jury as  affecting its unbridled discretion to reoommend life imprisonment. 

Homicide 8 28- 
When all of the evidence tends to show that  defendant killed deceased 

in the prepetration of rape. without evidence of guilt of a less degree of 
the crime, the conrt correctly refrains froill snbmit~ting the question of 
defendant's guilt of murder in the second degree. 

APPEAL by defcndanit from Johns ton ,  J . ,  4 Februaxy 1963 Session of 
FORSYTH. 

Giminal prosecution oln in~dictment charging the defendant wiitih 
~nurder in the first degree. 
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Plea: Kot guilty. Verdict: Guilty of inurdcr in thc firslt degree a s  
charged in the bill of indict~nent. 

From a judgment of deat)h by asphyxiation, defendant appeak. 

A t t o n l e y  Genernl  T .  TV. B r u t o n  and  Asszs tant  A t t o r n e y  General  
J a m e s  F.  Bu l lock  f o r  t h e  S t a t e .  

Hosea  I-. Price f o r  d e f e n d a n t  appe l lan t .  

PARKER, J .  The record di~scloiseis tha t  the State introduced evidence 
a s  follows: 011 Sunday, 18 Sovenvbelr 1962 Sandra Denise Alarshall, a 
Negro girl born 14 August 1934, was living with her niotlier Vera 
S~an'dws in a liouse a t  1203 Free Strelet in the Happy Hill Garden sec- 
tion af the city of Win~sto~n-Salem. Defendant RIarion Frank Crawford, 
a Negro man born on 10 June 1936, lived in a house on W~llow Street, 
which ils back of tlie hou~se where Vera Sandoas and her dlaughter lived. 
T-em Slanders knew tilie defendant by the name of Willie. Sandra anid 
oitrher children in the neigllborhood called liim Uncle Willie. 

About 4:00 p.m. on Sunday, 18 Kovember 1962 t4he defendanlt ca lm 
to Vera Sianders' home. H e  ztayed about 15 minutes, an~d then he and 
Slanidra went out the  liouse about tlie same time. T h a t  was the last 
t~inie Vera saw Sandsla alive. 

Eloiise Finney lives a t  1207 Free Street. About 4:00 o~r 4:15 p.m. on 
18 Kovember 1962 defen~danlt came to her liouse wilth Sandra Den~iisle 
Alalrsli~all. Eloi~se s~aid to h m :  "Sow that  your wife has gone home al- 
~ e a d y ,  you're just l~ike a little chickm on a wire." "I say~s, you're just 
running around everywhere." H e  said: "Yes, tha t  when his wife wais 
there he gave her all the loving and affection she needed, but when sihe 
was awiay he did what lie wanted to." Sandra did not say anytihing, 
"191~ just loloked up llke she was hypnotized." They stayed three or 
four minute~s. Then, as Eloise tnstifieid, "lie just took lier by the han~d, 
and trhey both went out my back door '" 

VTlien Sandra did not return home, her mother went out looking for 
lier. Pnriodically she returned to see if Sandra had come back. About 
11:00 p.m. tha t  night Eloise Finney came to heir house to use a buffer. 
She anld Eloise xont  to wl ie~e  the defendant was liviin~g, aivriving there 
about 11:15 p in .  The defendanlt came to the door. Vera a~slied liim 
sbout Sandra. H e  replield, "he left all the children out on the street 
playing." Vera then went to Eliza~bert~h Griffin's house, and called her 
mothelr's home. Shc then wenit back to where tlie defenidant Lved. Then 
she and the defendant went to a number of places, and finally to  trhe 
polilce srtalticnn to report that Sandra mas missling. 
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About 10:30 a.m. on 26 Sovcmber 1962 Sergeant G. C. M7hon of the 
W~mstoin-Salem Police Departnient and four pol~cenien and the Rescue 
Squad w m t  t o  a graveyard In t111e Happy Hill Gayden section. T h ~ s  
cenleitery 1s not kept up. I t  is grown over with briers, honeysuckle 
vines, weeds, and trees, and In some placss ~t 1s ~inpo~ssible to g ~ t  
through. They seairched t h s  graveyard for about three hours Iook~ng 
fa r  Sandra, but without succes~s. They left and went to otlher places 
looking for her, and again without succes.  Thcn they returned to the 
cmeitery in %he Happy Hill Garden sectlon, and tliat afternoon found 
Sandra's dead body In a hole under a tree that  had blown over and 
pulled u p  )some dirt as ~t was blown over. The dead body and the hole 
were cowred with leaves and honeysuckle viniea and a mnall toy 
wagon. When Sergea~nlt When ra~fscd the l ~ t t l e  toy wagon and slaw the 
ohild's cotat, he placed t4he wagon back and called the county coroner 
Dr.  W. D.  V~eeland. He  did not move olr touoh tihe body. 

Dr .  Vreeland is a graduate of an accredited medical school and is 
licenised to practlce medicine in Xorth (la~rolin~a. The court found he is 
,am expert physiclan and surgeon. Tl'hen he arrived a t  tihe slcenc and 
was standing within t v o  feelt of the body, he could not see it, beclauise 
~t nra!s covered with vmes and leares. Sergeatut W11son pointed the 
place out to  him. He  clelared a m y  the vines and lelaves and the llttle 
toy wagon tliat a-as on the top of the body. n'lien he firsrt saw the 
body, ~t mas l y n g  on its left side 1~1th  tihe helad siharply doubled down, 
up under the left shoulder, the arms n ere wrapped arounld the  head, 
and the legs were pulled up shwply a g a ~ n s t  the chest. Her doad body 
was fully clothed except for her panltim, which were under the body. 
Dr.  Vreeland used gloves in a superficial examination of the body 
there, beicause slhe appeared to have bean dead some time. The body 
x a s  carried to the Kate  B i t t ~ n g  Holspital morgue, where Dr.  T'reeland 
cxamlned the body in more detail. I n  the hosp~tal he found her vaglna 
gaping open widely, and ~t definitely appealred to be injure~d. Dr .  T'ree- 
land11s opinion was that  Sandra died from s ~ f f o c a ~ t ~ o n  and shock due to 
t,r~auma. B a n g  olf opmion thak i t  would be preferable to have Sanldra's 
body examined by s pathologist, Dr .  \-reeland sent her body t o  Dr.  
Geoffrey N a n n  of Richn~oncl, T-irg~nia, for an autopsy. 

i i t  8:20 p.m. on 26 Kovcniber 1962, Sclgennt C. E. Cherry of the 
Wmsion-Salem Pollce Depalrtment picked up the dead body of Sandra 
D e n i ~ e  1\Ianshall a t  the Kate Bitting I-Io~pital morgue and delivered i t  
to the morgue of the University of T'irgima, Medical Center, Iiic~h- 
mond, V~rginia,  a t  2:20 a.m. on 27 Sorember 1962. About 9:00 a.m. 
on 27 November 1962, Dr.  Geoffrey N a n n  stastad an autopsy loin 
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Bandna's dead body. Sergeant Caherry ~ v a s  present during most od Dr. 
& l a m ' s  autopqy on Siandra's dead body. 

Dr .  Geoffrey J l a n n  iis a graduate of an accredited nledical slcl~ool, 
tihe Vnivwsity oif AIa~nlto~ba, hIaniltoba, Canada. IIe holds the follo~v- 
inig degrees: AA, B8, LLB anld AID. He is liceilsed to practice medicine 
n l n  V ~ q p i a  and M~salssippi. He  is a Fellow of blle Royal Society of 
Tropical Medicine and Hygiene, a Fellow of t~he - h e ~ r i c a n  College of 
 pathologist)^, a Fellow of tlie ,%merican College of Cliniclal Pat~ho~lo- 
gists, a Fellow of the Amencan Academy of Forensic Sciences. He  is  
the autllior of a nunlber of textboolm In the field af forensifc patiholiogy 
a d  t~wuina~tic pathology. He  is a contributor to about a hundred pa- 
pers on the subject. H e  is Chief PIIedlcal Examlner of Virginlia; Pro- 
f e s s ~ ~  and Chairman of the Department of Legal fileidicine of trhe 
AIeid~cal College of Virginia; and Piwfessor of Folrensic Medicine a t  
trhe University of Virginlia. H e  is smior conisultant to t~he Armed 
Forces In~stitute of Patlialogy, m d  sonior con~sult~a~nt of tihe Federal Air 
Aviation Agency. H e  has been engageld in the practice of forensic path- 
ology anld co~nductor of polst-molrtem examinations due to traumatic 
deaths for about tventy years. He ha-. performed teln to  fifteen .trhou- 
sand autopsies. The court held that Dr .  Jlanm its an expert a~s  a pliy- 
sician and surgeon, specilalizing in tlie field of pathology. 

Dr.  N a n n  tehtified in bubstanlce: Bcglnning a t  9:30 a.m. on 27 No- 
wrnlbeir 1962 lie perforn~ed a polst-inortern exaniinlatioln on the body of 
Sandra Denise 3larslhal1, whic~h body was identified to him by Ser- 
geant C. E .  Chewy, a police officer who accompanied trhe body. He  ex- 
amined Sandra's body from head to toe, m i d e  and out. He f i ~ ~ t  ~naide 
an extelmal examination of the body. The clliild had a c~an~s~idwaible 
number of abmsions about tlie face and forelhead anid over various 
otiher portion~s of the legs and arms, where the d im had rubhed off. She 
had numerous scr,ztches about the body, many of which he thought 
were poet-mortem; tha t  is, tha t  they occurred after death, and prob- 
ably cau~sed from dragging the body, or the body being forced ngainlst 
some object, s ~ ~ d i  as the  ground or some extraneous, fo~reign material. 
His  autopsy d~l~sclosed that tlie clilld's vaginal oirifice had been widely 
dilated. Her hymen had becn violently tom and completely ruptured as  
a rnsult of some elltry inrto her vagina. He could pick up the hymen 
by using forcg)s and reconistruct it. Thcre was a treinenidous amount of 
bruising inside her vagina. The membrane separahing the private parts 
of $he child from the lower portion of tlhe pelviis was completely isuffus- 
cd with blood, causi~ng it to be ma~rkedly swollen and filled with fluid 
and blood. It takes tremendous inju~ry t o  ppoduce this type of mem- 
brane in this particular region. In  his opinion, based on his autoplsy, 
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tiliere had been a forceful entry into the child's vaglna b y  some forelgn 
object, applled ~vitih conalderable force His  nutopzy of Sanldm's body 
illowed t h a t  lnany of the llttle alr  qac, n -hch  lliakc 1113 the lungs had 
been euploded. T i m  1s aln~ojct one hundrccl per rent  ~nchcatlve tlhne ze- 
vere pre~s.ure had bccn applied to her inoutli and noice. He found 
liiarhx on her neck, n-hlch he Interpreted a s  fingcrrnml iilarlii, and s 
small bl t  of I~en lonk tge  ~n a muccle of her nerk. I n  111s oplnlon, Sandra 
cmriie to her death ma a reiault of .uffocatlon lry l)rea.urc bvmg appllcti 
t o  tille mouth and nose: ' * tha t  prcisule al)plled to  the  ~nout l l  and mue  
playecl the  blgqect factor In tlie cicatli of  the clilltl." F rom 111s e x a m -  
nntllon he  thouglit *he had been dcad nriyn-liere from three to  ten days,  
with the pobnbi l i ty  leaning to  ten dayc rstlier than  three. 

:lbout ll:30 p in. 011 29 N o w m b e r  1962, tllrcc pollce officers of Wm- 
ston->aleiii nrre>ted thc defendant In the town of Joneisvllle a t  the 
liolnc of Tildon F ~ a t e i .  AZt t l iat  t m e  tlie tlefcridant was knonn  t o  them 
:ils \T7111ie Gllclmst. They ca lned llim t o  the clty lid1 in Wmston-Salem 
and tnllied t o  111111 1.5 or 20 nil nut^. 111 the office of Detective Captam 
Hurkr  Tlic tlefendmt -1:ild 111. naillc \:is I\ 11lir) Gdc l~ r i s t ,  and gave 
t11c offircl. t ! ~ c  name. of Ilia father and inother in Spartanburg,  South 
C~cl.ollnn T1,e ofliccrl. .lion ed ~ I I I I ~  a photoglap11 of \\.1111e G ~ I c l ~ r i ~ t  ln 
r'ipnitanblug The dcfc~~dirrl t  >aid he n 111s half bl.otlier, and tha t  lie 
11:rd the same nanle. They tllcn pl:irwl h i l l  111 the county la11 

The next morning ljctn-crn 10:00 aml 11 .00 a 111 tihe clefcntlant ~ : \ 1 >  

c,irrieil to  bile office of Chptain Burlie I,icutcn:~nt Heniry C. C:uter of 
tdie Kin*ton-%lcm Pollre Department and Dotective~s Lnndon and 
Siliith were pie-e~nt The defendant made n statement, n-l~icli war< taken 
dawn in lonqhand hy D e t i c t ~ v e  1,andoll and latci t sanvr ihed by type- 
writer L~cfeatlant  n-a. a f t t m - a d .  glvcn a tran-crlbcd copy of 1111s btate- 
lnent, and ~t wnii read to 111111. The  tlefentlmt said it was correct and 
filpncd ~t Tllc st:itement dvfcntlant l m d c  to  tlic offices.; 11.. 111 substance, 
as follon i :  HI. ni:aincl I?  l l a r i o n  F rank  Cr:iSn ford I Ic  i. 26 year5 old. 
H e  n a .  hoin 111 Spartanburg,  Youth C:irollna, on 10 June 1936 H e  was 
.iciving 20 y e a w  in 1)rl-on 111 South Carollna for cuttlng Rlax S w u n  
and f rnc tur l i~g  l i i q  .kull H e  cwnped on 27 or 29 .July and came to  
Iyin-ton-Salem H e  told 5a1drn Dcmiw M a r ~ l ~ a l l  t ha t  he n as gomg to  
:I .tore to  get .o111e 1c.c ci.cmil Hc *tartcd n al lmi .  toward the  store, and 
.Ile follon ccl Ilim n'licn lip r enc l id  t l i ~  st01 e, he n cnt inqide and pur- 
clia~qcti :i pack of cigarettes foir h l n ~ e l f  and a h r  of candy for her. 
Pile n aitcd on tlie outl-idc of the  itore. \TThcn he c:mie out  of the  store, 
they  n allicrl 111, the .trcct and then into an  open field ITe told her t o  
Ilc tlonn I l e  took her pant. off EIc got on top of 11cr and had sexual 
1ntercou1.c wlt~li her >lit > t n r t ~ d  to  VUMP. and e~.erytllinf; ~ w n t  blank. 
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@he sta~rte~d to  scream arnd he put  hils han~d over her mouth. When lie 
took his hand off of lher nmoubh, ~she said "Uncle Willie" and did not say 
anytilling else. H e  said to hlinself, "Lord, what have I done?" He  be- 
lleved she was dead. H e  left, went arround part  of the field, clame back 
by Free Street, went up on the corner, and talked witth !some people. H e  
then left the corner, went \back and pickeld Slanidra up alnd clarried her 
~ba~ck up trhe branch toward Free Street and around the back of 808 
Willow Street and on u ~ )  to  a fence. 1-Ie placed her body on tihe wires 
nloar la post. He  hung her jacket on the fence. He  jumped over trhe 
fence, pulled her over the fence, and placed her in the g raveya~d  nlear 
an  old tree. H e  fhen left. The n~ext day he wenrt back to the graveyard 
and moved her body, pla~cing it near an old tree lying on trhe gaound. 
He  laid heir pantiels on her  and tillen pla~cad an old wagoln over her with 
the  sides down. She scuffled because "she wa~sln't used to  i t ,  m d  i t  
caused her to  scuffle." The State intmducod in evidence the writken 
stateinent signed by defenldaat, mhilch is practically identitcal widh 
.trhe oiral utatement which Lieutenant Carter tmtified defenldaint made. 
Liater trhe defe~ndamt carried the officers to  the place where he finally 
left Sanldna's dead body. 

The defendant offered no evidence. 
Defenfdant amignis as error the admission in eviden~ce of his confes- 

~ i m ,  and the ajdmilssion in evidence o~f the writiten copy of hiis confes- 
&on signed by him. 

It is h ~ r n b o ~ o k  law tha t  a volun~tary confes~sion is admilssible in evi- 
dence againist the one nlaking i t ;  a n  inv~lunt~au-y confes~sion is n~ot. A 
confe&on is voluntary in law wlwn, and only when, i t  was in fa~ct  
voluntarily made. S. v. Davis, 253 N.C. 86, 116 S.E. 2d 365; S. v. Liv- 
zngston, 202 N.C. 809, 164 S.E. 33'7. A confe~ssiicm ~ o t h m ~ i ~ s e  voluntary 
is no~t rendercd involuntary and thelefore inlcompetenrt  by hhe mere 
fact tha t  the accused a t  the time of making the confeis~sim n-als undeir 
arrest or in jail ar in ilhe lpresenice of armed officerls S. v. Rogers, 233 
?1T C. 390, 64 S.E. 2d 572, 23 A.  I,. 13. 2d 1104; S. v. Litternl, 227 N.C. 
327, 43 S.E. 2d 84; 8. v. Bennett, 226 S.C. 82, 36 S.E. 2d 708; S. zl. 
Thompson, 224 N.C. G G 1 ,  32 S E. 2d 24; S. v. T17agstn,fl, 219 N.C. 15. 
12 S.E. 2d 637; S. v. Steftrvo,f, 20G N.C. 443, 174 S.E. 411; S. v. Gray, 
192 N.C 394, 133 S.E. 533; Culombe 1) ('on?~ectloit, 367 V.S. 568, 6 
I,. Ed. 2d 1037, 1050-1033, and note 38 on p. 1031. MThe1n Lieutenanrt 
Carter te~stified dcfcndant made a straiement, defendnnt challenged itis 
admiwibillty in evidence. IVhercupon, the trial judge had a prellniinary 
i n q u ~ r p  and affolrcled both thc State and t'he defendanit a realsonable 
oppo~rtun~ity to present evidence in the absence of the jury showing the 
circums~tances undw n-h~ch the confcrs,iion wa- made. S. 21. Rogers, 
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supra; S. v. Gzbson, 216 X.C. 533, 5 S.E. 2d 717; S. v. Whitener, 191 
N.C. 659, 132 S.E. 603. 

Defendant's counsel cross-examined Lieutenant Carter  a t  length. 
Tlie record discloses tliat Lieutenant Carter  told defendanjt, before he 
made any stattenlent. t h a t  lie did not have to make any  st.atement 
whatever, unless he wanted to, and that  if he did make any statement, 
~t could be uccd agamst him or folr lilni in court, and tha t  he was en- 
titled t o  an attorney, and could use the telephone if 11e wanted to. De- 
fendlalit made no r e q u e ~ t .  defendant's counsel had finisihed 1111s 
croas-cxnminatlon of Lieutenant Clartell, the i r u l  judge asked him: "Is 
there an? thing amre that  you  ant to offer to (sic) t,his preliminary 
examination? Are there any more que14ion~s tliat you want  to ask 
him?" Defendant's counsel replied, "KO. your Honor." Defendant 
offered no evidence on  the prehminary inqmry. 

Tlie mcord tends to show tliat defendanit's confession T T - ~  the  
product of an  assentlally free and unconstrained c~lloice by him, and 
en t~ re ly  voluntary. There I >  nothing in the rrcord to 41ow the contrary. 
Defendanlt in 111s brief has no statenlent or argument tha t  his confes- 
sion was not voluntary. The trial judge found, upon a cori~sideiation of 
all the evidence offered on the prelinmrtry Inquiry, tha t  defendant's 
confesision ~t -as  voluntarily nmde and then adnutted ~t In evidence. The 
competen~cy of the confewon m-as a nlattcr for the trial judge. HP ruled 
i t  admiclsible, and this rullng is =upported by comipctent evidence. S. v. 
Rogers, supra; S.  v. Hairston, 222 K C .  455, 23 S.E. 2d 885; S. v. 
Jiannzng, 221 S . C .  70, 18 S E. 2d 821; S v. ~ l l a t o ~ z ,  215 N.C. 713, 3 S.E. 
2d 11. S o  error in this respect has been made to appear in the record. 
I n  add~ltaon, nlo error haq been made to  appear in the  record in tlhe ad- 
mis~s~ori In ev~dence of defendant's n-I itten c o n f e s o n  signed by him. 

Defendant has other asslignnlenhs of e ~ r o r  to the admislslon of evi- 
dence. Hcmwer ,  in his hrlef he ha~c neither reason nor argument s~t~ated 
or autrhonty cited in support of these assignments of error. They pre- 
c-ent no new que~dtion. nierlt no discui,>ion, and after liavlng been care- 
fuily e sam~ned  are all overruled. 

Defendant assigns a <  eribor thc denial of liis motion fo~r judgment of 
nonsuit. 

"Rape is the  carnal laon-ledge of a female, forczbly and agnzrlst her 
u'lll ." S. v. Jzm, 12 S C. 142. T~IIIS waq the early dcfinltion of the  ciune,  
and ~t :s stdl  a correct definition of tdie crime S. z Johnston, 76 N.C. 
200; S. 21. J fa r sh ,  132 X C. 1000. 43 S E. 8288; S v Johnson, 226 S.C. 
671, 40 F E. 2d 113. Our statute. C: S 14-21. also n ~ a k c s  i t  rape carnally 
to  know and abu*e any female child under the age of twelve yeaas, 
even though she consents S. v. Storkey, 63 S.C.  7:  S. v. Johnston, 
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supra; S. v. Johnson, supra; S. v. Jones, 249 K.C. 134, 105 S.E. 2d 513; 
S. v. Strzckland, 234 X.C. 638, 119 S.E. 2d 781. 

G.S. 14-17 provides: "-2 murder * * * which shall be committed in 
tlhe perpetration or attempt to perpetrate any * ' * rape, " * *, 
shall be deemed t,o be lnurder in the  first degrce and shall be punklied 
with deiatili: Provided, if a t  the time of rendwng ltis verdict in open 
court, the jury shall so recornmend, the punishment srhall be i n ~ l p r h n -  
ment for life in the State's prison, and the court shlall SQ instruct the 
juy." S. v. Grayson, 239 S . C .  453, 80 S.E. 2d 387; S. v. King, 226 N.C. 
241, 37 S.E. 2d 684; S. v. J lays ,  223 X.C. 486, 33 S.E. 2d 494. 

This Court s a d  in S. v. Mays, mpra:  "\Vllen a hoinilcide is aomnit-  
ted iln tlhe perpetretian of the  capital fthlony of rape the State is no~t pu t  
t~o  proolf of premeditation and delibeaation. Pro~of tha t  the homicide 
was coiiin~itted In the perpetratlon or attempted perpetpation of tihe 
felony of nape is all tha t  1s required. S. v. Dunheen, 224 N.C. 738." 

The indlct~ment here chargas the capltal felony of nlurdcr in 6he 
language prescribed by statute. G.S. 15-144. In  S. v. Mays, supra, the 
Court said: "The bill of indictment oharges the capital felony of mur- 
der in the  language prescribed by wtzitute. G.S. 15-144. I t  conitains 
every averment necessary to  be made. S v. Arnold, 107 X.C. 861; S .  v. 
R. R., 125 N.C. 666. Prolof tha t  the murder was committed in the per- 
petratlon of a felony oonstitutes no varlalnce between allegata an~d 
probata. S .  v. Fogleman, 204 X.C. 401, 168 S.E. 536 If tlie defendant 
desired nmre definite lnfoimait~on he had tlie riglit to requast a bill of 
pa~t lcula~rs ,  in the ablsen~ce of wliioh he lms no cause to complain." See 
also S. v. iUa!ynard, 247 N.C. 462, 101 S.E. 2d 340; S. v. Scales, 242 
N.C. 400, 87 S E 2d 916 ; S.  zl. Streaton, 231 N.C. 301, 36 S.E. 26 649. 

The general rule i~s well settled In Sor th  Carolina, and it seems allso 
in  tlii~s nation, tlhst a naked ext~~ajudlclal  confe~ssion of guilt by one 
sccusod of crime, uncorroborateid by any other evidence, is not ~uffic- 
ien~t to  warrant or sustain a con.ivictlon. S, v. Long, 2 S.C. 455; S. 21. 
Cope, 240 K.C. 244, 81 S.E. 2d 773; S. v. Thomas. 241 X.C. 337, 85 
S.E. 2d 300; .inno. 127 A L. R .  1131, where the casos are azsembled. 

The State has offelred this evidence, nlzzrncle of defendant's confe~s- 
won, of the corptis delzctz: Sbout  4:00 1) m. on Sunday. I 8  Xovember 
1968, defendant came to tlie home of Vera Sanders, motlicr of Sandra 
Denise 1Iarshall. Sandra was born 14 August 1934. He stayed about 
15 minutes, and then lie and Saadra went out the houise about t(he 
lsanlc tirnc. That  was tlie la~st time T-ma Sandens saw Sandra alive. 
About 4:00 or 4 : l . j  p.m on tlhe same afternoon, defeiidanlt and San~dra 
went to the home of Elome Finney. T h ~ y  stayc~d three o~r four minute;, 
and, as Eloise teqtifieci, "he just took her by the hand, and they both 
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went out my back door." On the afternloon of 26 November 1962, po- 
lice officens of the city of Wlnston-Salem found Sandra's dead body 
in a graveyard In the Happy Hill Garden section. Thiis graveyard was 
grown over with briers, honeysuckle vines, weedls, and trees. Her dead 
body was in a hole under a tree trhat had blown over anid pulled up 
some dirt as i t  v-as blown over. The dead body and bhe hole were cov- 
ered with leaves and honeysuckle vines and a sniall toy wagon. Her 
body was fully clotlhed, except for her pan~tias which were under the 
body. Defendant in hls confession stated lie took Sandna's p a n k  off be- 
fore he had lsesual int<ereourse 7~1th her, tha t  he laid her pants on her 
dead body, and placeid an old wagon over her dead body with the sides 
down. Defendant afterwards carried pollee officelqs to the place where 
they foun~d Sandra'is dead boidy. Dr .  Geoffrey Mann, an  exception~ally 
well-qualified pathologisit, performed a port-mortem examinlation on 
Sandra's body, examining her body from head to toe, inlside and out. 
His testimony is to the effe~ct that  there had been a forcible enltrp into 
Sand~a'is vaglna by siome foreign object, applled with conislderable 
force, thlait many of t~he little air sacis which make up the lungs had 
been exploded, and he exprebsed tlhe opinion tha t  she came to her death 
as a result of suffocat~on by pressure being applied tto her mouth and 
noise. Defendant in his confession saild  hen Sandra started to scream 
he put his hand over her nioutih, a~nd when he tofok his han~d off of her 
mouth, ishe said '(Uncle Willie," and did not say anything ehe. The 
testimony of Dr.  TV. D .  Vreeland, a licensed medical docto~r in North 
Carolina and county corolner, is tha t  he examined Sandra's delald body 
in tihe Kate Bitting Hospit(a1 morgue in Tinston-Salem and founld her 
vagina gaping open widely, and tha t  i t  definitely appeared to be injur- 
ed, anld that  in his oplnion Sandra dled from suffocation and &ock 
due to trauma. In  our opinion, and we so hold, tlie Stiate has offered in 
evidence sufficient estrin~sic corroborative circumstances, as will, when 
+ a k a  in connection with defcndant's eolnfession, suffice to slhom tha t  
dcfendant mundccred Sanidra Denise 1Iarshall in tlie perpetration of 
nape, and to swtaiin the conviction. The trial courlt pro~perly submitted 
the calse to the jury. 

Thc trial court began its charge to the jury by relading the ~ndict-  
inent, hy indructlng the jury as to the legal effect of a plea of not 
quilty, and by giving a co~rec t  definition of the tern1 "a reasonable 
doubt." He then instructed the jury: 

"It is the province of tihe jury, anld the sole province of the jurv, 
to determine what the factls are in the case and, as the Court nil1 
hereafter inctruct you, to exercise a disrretlon In the question of 
punialhment. You determine what the far& are from all of the evi- 
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dence tihat is offered in the cjalse, detenniriing what the t,rubIi is and, 
then, you take tlie  la^^ as i t  is ansiiounced by the Court and apply 
i t  to tlie factis als you find tihom, and tliernby arrive a t  your verdnct, 
(A) allow~ng your verd~c t ,  insofar als it is liunlanly possible, to  
speak the truth, which is tlie very meaning of tlie molrd, 'verdnct,' 
ntself, and do t h s ,  1Ienzbers of tlhe Jury,  ~ i t h o u t  sympathy or 
n-ithout prejudice to~n-ards any person. (B) " 

D e f e ~ d a n t  amsign\s as error tlie above pa i t  of the cliarge between tlie 
letters (-4) and ( B ) .  

The trial court then ins~tixctcd the Jury tha t  they aould retunn one 
of three vnrdic+,s: Guilty of murder in the first degree as  cliarged in 
the indictment, and that  ~f they retumeld tlii~s verd~ct ,  the defendant's 
punid~ment  w 1 1  be dcatli; or guilty of murder in the fillst degree with 
a recomniendation tihat the defendant l-re punished by lift. ~mprison- 
men~t. and that  if they rcturntd t)hi~s verdict, defanidant's punialiment 
will be hfe imprisonment; oc not gunlty The court then read to the 
jury G.S. 14-17, w\-lt,li tlie prowso: "If a t  the time of renidermg ~ t s  ver- 
dict in opcn corn t ,  the jury h a l l  so recon-mend, the pun~ishinent sll~all 
be i~npr~soninent  for lifc 111 the State'. lmson, anld the court shall so 
instruct the jury." 

A little further on in ~ t s  charge the court ~nstructed the jury: 

('Xow, gentlemen, the  Court indructs you tihait under tha t  
bltatute, 0harptar 14, Section 17,  and under tlie lmv olf tihi~s State, 
if you find tlie pnsonar guilty of murder in the firsrt degree - - - 
and you n-111 un~dersband that the Court 1s not suggesting trlialt you 
so find - - - you may, a t  the time of returning your vead~ct  into 
open court, reco~nlnend that tlie prisoner's puni~dhmenrt shall be life 
impri~sonment, and, in ~ v h i c ~ l ~  case, your verdicit would be guilty of 
murder in the first degree with the recommendation tihat the  pns-  
cmc~rk punilsllment shall be life irnprisonmmt. And the Court in- 
structs you tha t  In such an event, the prisoner'ls puni~sihmcnt shall 
be automatically fixed a t  life impr~~oninent .  Tlii~s r~g l i t  bhat you 
have is an unlmdled right; it is absolute in you, and it 1s without 
any re+rirtion~s, conditions, or limitations wl~atever." 

I n  clo~sli~ig it. cllarge, the court inst,ructed the jury: 

"If you ratum a verdict of muidar in the first degree, the C o w t  
instructs you nlon-, als i t  has already inetiructcld you, that you may 
a t  trlie t m e  of returning your verdict into open Court, reco(mme~nd 
thait the  prisoner's punisihment be linprisonmerilt fo~r life, and in 
that  event, the punioliment ~ 1 1 1  be imprisonment for lifc. You alre 
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~l~aitructed that  this i~s a right tlia~t you h a w  that is unbridled and 
that  is without con~dl~tions, re~strictioms, or l~ni~t~at ions .  You may 
return m e  of tlirce vel d ~ c t s  In tjhe case. 

"1. Gullty of murder in the  finst degree als clmrged in the  blll of 
indictment. 

"2. Guilty of murder in the first degree ~ v ~ t i h  a rocommendation 
tliat the punishmen~t of the prisoner be life impri~sonn~ent. 

"3. Not guilty. 
depending upon how you, the jury, finid the facts unlder tlie em- 
denlce and the Caur~t's instructions as to the lam." 

The trial cou1.t correctly instructed the jury, as required by bhe pm- 
vile0 coarta~ned in G.S. 14-17. S.  v. ildcXzLLan, 233 S.C.  630, 65 S.E. 2d 
212; S. v. Carter, 243 N.C. 106, 89 S.E. 2d 739; S .  v. Denny, 249 N.C. 
113, 105 S.E. 2d 446. 

Defendanit contendls that  tlie challenged part  of the charge, to the 
effect trliait the  jury should arrive ah its verdlct so als to speak bhe 
truth, and t o  do bhis without sympathy or prejudice to anyone, was in 
effect an inrstruction to the jury that  they should not show any sym- 
pathy t o  Iiinl, and d e p r i ~ e d  liim of tihe riglit rested In the jury by the 
proviso ~ont~aincd In (3.8. 14-17 to exerclse an sbs~olute anld "unbridled 
disc~lwtion:try rlgbt" tio rcconiinen~d for him 11fe impl~soninent, if tihey 
convicted him of murder in the first degree. TS'ith 41i11s contention me do 
not agree. 

The admonibion or cautionary instruction than5 the jury should as- 
rive a t  their verdict "n ithout synipathy or n itiliout p r y  udice  to^ ards 
any perrann" wab glven in vihat may be termed the prologue to the 
charge, and in tlii~a prologue to the clinsge the court instructed the 
jury: "It is the province of the jury, and the sole province of tlie 
jury, to determine what the facts are in the case and, as the court 
m11 hereafter in~struct you, to exerclsr a dlscreltlon In the yuelstion of 
punl~hment." X study of t h ~ n  introductory c:iutlonary inistruct~lon leads 
us to the opin~on tliat the part  of the charge complained of could hard- 
ly have been underdood otlim-w1.e by the jury than as liavlng refcr- 
ence to the duty of the J U T  In arriving a t  their vcrdlct on the primary 
qua-tion before them, n:tmely, n lictht~r the defentlnrit was guilty olr iiot 
gwlty of the  cr in~c rliarged 111 the ~ndictmcnlt Thc court, after the  
rii,Jlc.nged part of tlic charge, inqtructed the lury that thry could le- 
turn one of three ~ ~ o r d ~ r t - ;  that i f  they returned :r verdict of guilty of 
inurder In tlhe first degree TT it11 a i~coniincndation h i t  the defcnddnt 
be pun~slied with life impri~onmcnt,  his p u n ~ h ~ i e n t  will be life lm- 
pr~sonment, and read to  tliem G.S. 14-17. A% 11ttIe Iater in the charge 
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the court instructed the jury tha t  itls right to recommend life ~mprilson- 
ment, if they convicted the defendant of firsit degree murder, "its an 
unibridled mght; 16 ils abslolute in you, a~nd ~t is w~tjhout any restrict~mls, 
conditions, or lilmtat~on~s whatever," and in the conclusion of the  charge 
tlie court gave subistantially the same instruction. A relading of the 
ciharge as  a wholle (S. v. Burgess, 245 X.C. 304, 96 S.E. 2d 54) leads 
us to the co~n~clusion that  the cliasge could leave the jury in no doubt 
ithat relief from the death penalty, if they convicted defendanlt of finst 
degree murder, was committed without l ~ m i t a t ~ o n  of any kind to their 
diiscretion, and bhat there is no reasonable ground to believe the jury 
was misled or misinformed. 

A jury lshould not convict or a c q u ~ t  a defendalnt by reaislon of sym- 
pathy or prejud~ce. If there was symp:tthy herc, i t  would eeem tliat i t  
wa,s for Sandr~a D e n m  Marshall and her t r a g ~ c  death, and if tihere wab 
prejudice liere. i t  would van  it would be against the defen~danit, and 
cautioning the jury aga~in~sit sympathy and prejudice unlder the facts 
hcre in airriving a t  a verdlct of guilty or not guilty was noit harmful 
to  dedcndaat. I t  would seem that  ~t 11s the duty of a court to c~aution 
tihe jury againlst sympat)liy anfd prejuthce in armving a t  a verdict of 
guihy or not g ~ u l t y  whenever the circumstances require i t  People zl. 
Botkin, 9 Cal. App. 244, 98 P. 861; Doyle v. State, 39 Fla. 135, 22 So. 
272; Krrchnzan v.  State, 122 Neb. 624, 241 S.M7. 100; State v .  Trapp, 
56 Ore. 588, 109 P. 1094; S. v. Barton, 70 Ore. 470, 142 P. 348; Com- 
monzuealth v. C~sneros, 381 Pa. 447, 113 A. 2d 293; State v. Malloy, 
79 S.C. 76, 60 S.E. 228; 6. v. Harsted, 66 Wa~di.  138, 119 P. 24; 53 Am. 
Jur. .  Trial, sec. 822; 88 C. J. S., Triad, sec. 297, b, Cautionary Inlsh~uc- 
tions, p. 809. See S. V .  Fulkerson, 61 K.C. 233 ; S. v. McCarter. 98 S .C .  
637, 4 S E. 553. I n  Dtuziel v. Unzted States, 268 F. 2d 849, the Court 
s a ~ d :  "Admonitions agaiiiis~t prejudice and syc~pa thy  are part  of t,lie 
boilejr plate of a criminal charge." The ass~gnlment of wrolr to the 
clharge 1s overruled. There is no other assignment of error t o  the 
charge. 

The record shorn nio evidence of murder in tlie second degree or of 
manslaugliter. The trial court properly limited t4he po~ssible verdicts to 
t~liose set out in tlie record. S, 21. JIays,  supra. 

Lieutenant Henry C. Cantel* testified tliat Sandra was "a little girl." 
The pathos of this little eight-year-old girl's la~st wordls, "Un~cle Willie," 
after ahe had been brutally ravished and wals dying from ~uffocia~tion 
by reaason of the explosion of many llttle air sacs, whicll~ made up her 
lungs, caused by pressure applied to  her mouth and niose by the 26- 
year-old defendant, haunts the mind. The facts here reclall to memory 
the wolrd~s of the apostle James, whicli have come ringing down the 
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centuries: " l ~ l i e n  lush hath conceived, i t  bringeth forth sin: and sin, 
whein ~t 1s finished, bringeth forth death." The  Cpi~stle of James,  Clh. I. 
v 13-King James Version. 

A11 defcndant's ass~ignment~s of error are overruled. I n  the  tr ial  below 
we find 

LTo error. 

JAMES CHARIJElS BEAST>EP r .  C O P  W I L L I A M S  AND JOHN L O U I S  
NASSIE. 

(Filed 27 Norember 196.3.) 

1. Autoniobi le~ § 5 2 -  
The mere fact of ownership of a reliicle does not impose liability for 

injury inflicted as  a result of the negligent operation of the vehicle by 
the driver, but in order to hold the owner liable, plaintiff must show 
facts calling for the application of the doctrine of respondeat superior, 
or that the owner v a s  negligent himself in providing a dangerously de- 
tectire rehicle or in permitting a known incompetent to clrire, and mere 
el idence that the owner permitted the tort-feasor to d~rire is insufficient to 
be submitted to the jury on the questtion of the owner's liability. 

2. Automobiles § 41e- 

Eridence that  the driver of a oar left the vehicle standing unattended 
without lights a t  nighttime, partially on the hard surface, and that plain- 
tiff was unable to stop before striking the rear of the ~ e h i c l e  when he 
first saw it upon resuming his bright lights aft~er dimming his lights in 
response to oncoming traffic, held sufficient to be submitted to the jurr on 
the issue of negligence. 

3. Automobiles § 42d- 
Plaintiff' mill not be held contributorily negligent as  a matter of law in 

striking the rear of a ~ e h i c l e  left unattended on a highway a t  nighttime 
without lights when p l a i n t 3  a t  the time is traveling within the statutory 
maximum speed liniit. G.S. 20-141 ( b ) .  

PARKER. J.. dissenting in part. 

-APPEAL by plaintiff from Bmszoell, J . ,  nlay 1963 Clvil Session of 
J o ~ s s ~ o s  

Plamtiff beeks compens~ation for in ju r~es  resulting from a coll~srion 
between a n  automob~le  operated by plaintiff and an automobile owned 
by defendant J I a s s ~ e  and with his permisalon operated by defendant 
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Willianls. At  tihe conclusion of tlie evidenlce the c'ourt allowed the mo- 
ti~on of defendalnts folr nonsuit. Plain~tiff excepte~d and appealed. 

Levinson & Levinson by Knox T'. Jenkins, Jr., for plaintiff appellant. 
Teague, Johnson & Patterson b?l Ronald C. Dilthey for defendant 

appellees. 

RODMAN, J. The allegations of riegl~gence are: (1) Defendant 
Wilhams, permissively using Massie's automofbile, unlawfully parked 
it ah n~ight on a rural paved road and "abaindoned tihe same for a c m -  
s~dwafble  period of time without leaving said car battended and without 
provid~ng any lights o r  warning signalla whatsoever . . . and wibhout 
leaving at  least 15 feet of a clear an~d unobstructed midrth upon the 
main-traveled portion of said highrvay oppolsite said unlawfully park- 
ed  autom~obile;" and (2) "said autonmblle being driven anld unlaw- 
fully parked by the defenidiant, Coy W~lliams, had defective ~hoadl~ghts, 
but was obhenvise in  operative condition . . ." 

Defmdlantls filed n joint anmwr. They denied plainhiff's allegationis 
of negligenice. They allege tihe automobile operated in an easterly di- 
l~cchion by Williams "suddenly stopped running;" W~lliams wais not 
able t o  get the car oompletely off the paved portion of the highway; he 
left the parking lights of the automobile burnin~g and wen~t to  seek 
help; mhile Williams was gone, plalintiff, operatmg his vehicle at am 
w s a s o n a b l e  rate of speed and w ~ t h o u t  keepmg a proper lookout, neg- 
ligently ran i~nto tlie rear of the vali~cle Williams hed been driving. 
They plead the negligence of plaintiff as tlie slole proximate clause or 
a corutl+buting oause of the coll~sion and resulting injuries. 

Proo~f tha t  one ownis a nlotar vehicle whioli is ope~a ted  in a negligenk 
manner, causing injury to  another, is not sufficlienrt to impose lialbility 
on the owner. The injured palrty, i f  he i,- to  recover from the owner, 
nlu~s~t allege anid prove facts ( I )  calling for an applicat~on of the doc- 
trine of respondcat superior, L~jnn v. Clark, 252 N.C. 289, 113 S.E. 2d 
427, or ( 2 )  negligence of tllie olvner liiniself in ( a )  providing the driver 
with a vehiclc kuox-n to be danlgerous bccauee olf its defective condi- 
tion, or (b )  pernutting a known incompetent driver to use the vehicle 
on the highway. 

Hare tlierc 1s neither allegat~on nor ex-idence on ~vliich llnbility for 
plaintiff's injuric~s can be inipo.ed on defendant l l a s s ~ e ,  owner of the 
velilcle with ~ ~ l i i c l i  plnlatiff collided. Thc court correctly allowed his 
moltion to nomuit. 

Was there eirror in allowing the mot.on of defendant W~llianlrs: The 
answer depends upon the proper answer to those yucist~ons: Was there 
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evidence that  W~lliams'  neghgence proximately caused the col l~s~on? 
Does the evidence lead to the single conclusmn that  plaintiff was con- 
tr~butorlly negligent? 

The ev~dence offered by plaintiff would perinit a jury to find t h s e  
fa~cbs: Plalntlff was travellng nor~ theas t~~ard ly  on a lural paved road; 
about 2:00 a m ,  tlie right f ~ a n t  of 111s ear struck the left roar of the 
automobile which defendant K1111anz- had been aperat~ng,  11kemi.e 
headed In a northeast d~rectlon; the englne of tha t  car was not run- 
nmg: tliere n s r e  no Iiglits or s~gnal~s  on or a t  the car; the car was par- 
tiialiy on the paveid area and partially on the shoulder, occupying four 
or fire feet of the paved area, learying iourteen or fifteen feet of paved 
area open to travel; tliere was no one In or about tllie car;  the place 
vhere the collls~on occu~red was outqitlc a I J L ~ S I ~ O S ~  or res~dentlal dl<- 
trict. 

Plalnt~fi 's  ev~dence 1s sufficient to cupport a. f i n t h g  tha t  deferlidant 
Wlll~arns had v~olated a stat(uta, G.S. 20-134, deislgned to pnomotc safe 
use of the pub l~c  highway. The ev~dence n-ould support a finding sf 
negligence prox~mately cauqing ,njury. Ilfelton 2,.  Crotts, 237 K.C 121, 
125 S E. 2d 396, and ealstx thcre c ~ t e d ;  St. Joiznsbury Trz~ckzng Co. zl. 
Rollzns. 21 X L.R. 2d 88, wipplemented by an e s t e m r e  annotat~on. 

Does the ev~dence lead to the slngle conclus~on tha t  plaintiff faded 
to  exerci~se reasonable care for 111s o n n  .afety In usmg the h~ghway'! 
The answer must, we think, be in the ncgatlve. The evidence, vltwed In 
%he hght favorable to plamt~ff,  ~vould permit a Jury to find t l m e  facts: 
The co1lils;on occurred in a rum1 area;  p la~nt~f f  was travellng In the 
might a t  a speed of 40 to 45 nl 13 h.;  thwe 1.. neither allegation nor ev1- 
dence that  such a p e d  violated the prorlslons of G S 20-141 (b)  ; plain- 
t~ff lmd his bright lightts on; lie slaw approaclimg 111m from the oppo~site 
direction a car with ~ t q  brlglit 11ghts on; both drlwrls were requ~red by 
statute, G.S. 20-181, to c111n hher lieadl~glits; both did so; although 
keepmg a careful lookout, plamt~ff had not seen the unl~ghted car p r k -  
ed 0111 tlie h i g h ~ a y  11-hen he diinmed h ~ s  hcadl~ghtis; as sloon a >  lie pass- 
ed the on~con~lng car, he thren- his lgllts back on br~ght ,  and tlllcn for 
the first tnne salv t,he unl~ghted car;  he was a t  tha t  time w i t h ~ n  20 to 
30 feet of the car;  he n-as unable to avo,d the collision. 

Tlli~s Court wa~s in 1027 for the first t m e  called upon to dc~c~de if a 
n1otori1s.t ~ h o  outran his l~eadlight~s, i.e., traveled a t  a speed which 
prevented l ~ m  from stopping m t l l ~ n  the dmtance In ~ h ~ c l i  his head- 
lights would d~sclo~se an unlighted r e h ~ c l e  obstructing travel on a h~gli- 
way, was a,s a ~ n a t t e ~ r  of law contrlbutorily negligent. In  Weston v. R .  
R., 194 K.C. 210, 139 S.E. 237, Justice Brogdcn, wr~t ing  foil- a un~ani- 
mous Court, quoted from deci~sion~s by tthe appellate courtis of Michi- 
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gan, Ohio, Wisconsin, and Utail1. The quotaltio1n froin the ;\licliigan 
clourt reads: "We thlnk the court wa$ sight in lioldin~g plaintiff guilty 
of contributory negligence 81s a matter of law. It is well settled that  i t  
its negligenice a~s  a matter of law to dime an auto~nmbile along a public 
highway in the dark a t  such (speed that it cann~ot be ,stopped within the 
distance tha t  objeots can be )seen ahead of it." The quo~bation from the 
Wisconsin court reads: "I t  seeins to us, anld we decide, that  the driver 
od an automobile, circumstiancd als mas the driver of the cw in whlcli 
plamtiff was riding, anld operating i t  unlder such cond~tions as  lie op- 
erated hiis machine on the nighit of Ithe accident, is not exercising ondi- 
nary ciare if he is driving the car a t  such a rate o~f  speed that  he cannoit 
bring i t  to a standstill within the distiance tha t  he can plainly see ab- 
jaots or oblstruotion~s ahead of him. If hm liglit,~ be such tha t  he clan w e  
objects for only a distance of ten feet, then lie should so regulate his 
speed as to  be able to stop his n~acrliine within tha t  distance." 

Following these quotat~ons, Justice Brogden @aid: "The standard of 
duty amnouniced am~d applied in the foregoing deci~siolns ils broad, severe, 
a.nd un~ban~ding, but it appears to be a just rule, particularly in view od 
trlie fat& oif the appallling destruction of life and llmb by motor driven 
vehicles upon the highmay~s of the State " Not~wit~hetanding the seesnin~g 
unqualified approval given to the rule contended far by the defendant 
in t h a t  oase, the Oourt did niot in fact so hold. Judge Brogden, after 
givmg hi~s apprroval to  the rule, imnlecliately saild: "Hawever, ilt is not 
necessiasy to apply the rule strictly in order to defeat recovery in trhe 
presenrt oase." 

Tha t  Justice Brogden dld not undwstand t~hat  the Court had com- 
mitted itself to the approval of the rule announced by the courts of 
JIilcihigan and trhe o~tiller states referred to in the apinion is a b o  evi- 
denced by lhils opinion written two yeam later in Willzams v .  Express 
Lines, 198 N.C. 193, 151 S.E. 197. H e  there said: "In the Weston oalse 
thwe wals no  evidence tha t  defendant a.as guilty of any negligence a t  
all. Fur~thermo~re, the plaintiff in tha t  case was fully alpprised of the 
danger because he discorereld in the rain and milst an  object in fronit of 
him. I\'o~twthstanding, 'he made no effort to reduce his speed until i t  
was too lakc'." The C~ourt declined to  hold plainltiff In that  care guilty 
of contdbutory riegllgence as a matter of law. 

The statenlent nlade in the Weston case that  one who outran his 
lioadliglitis was negligent as n matter oi l a x  n-as reiterated and applied 
in  a nuinbcr of caws. Illustmtive are: Lee v. R .  R , 212 N.C. 340, 193 
S.E. 393; Clarke 21. Mnrtzn, 217 N.C 440, 8 S E. 2d 230; Beck v. 
Hooks,  218 N.C. 103, 10 S E. 2d 6 0 8 ;  I > ~ l l o n  u. I171nston-Salem. 221 
N.C. 512, 20 S.E. 2d 845 ;  Pzkc v. Seymour.  2'72 K.C. 42. 21 P.E. 2d 



N.C.] FALL TERM, 1963. 565 

884; Allen v. Bottlzng Co., 223 N.C. 118,25 S.E. 2d 388; Tyso~z v.  Ford, 
228 N.C. 778,47 S.E. 2d 231 ; Cox v. Lee, 230 S .C.  153, 52 S.E. 2d 355 ; 
Brown v. Bus Lznes, 230 N.C. 493, 53 S E. 2d 539; TVzlson v. Xotor  
Lines, 230 N.C. 531, 51  S.E. 2d 53. 

Penhaps 'uhe reason given for holdlng tlic operator of a motor ve- 
hicle contnbutor~ly negllgcnt for outrunning hlls headllghtis was als con- 
cisely stated In Cox 2 .  Lee, supra, ae anywhere. There Barn~hdl, J. 
(laher C.J .) ,  m i d :  " L i k e ~ ~ i s e ,  he rnusrt a t  all t m e s  operate hls vehicle 
wiith due regard to the wldt~h, traffic, and canditlon of t$lie highway, 
and he must decrease speed and keep lus car under control 'when 
special hazasd exlsts . . . by reason of wtrat~herr or I~ighway con~dltlons, 
and speed shall be decreased as may he necaelsaly to avoid colliding 
with any . . . vehicle, or other conveyance on . . . the highway 
. . .' G.S. 20-141. Thi~s requisen~ent, as  expressed In G.S. 20-140, 141, 
oonsrtiitutas hhe hub of the motor velilcle law around wliicih other pro- 
visions regulating the openation of motor vehicles revolve." 

Other oases seemingly factually identical, or a t  least closely relat- 
ed, held the question of tihe d r~ver '~s  negllgence lnuslt be submitted to a 
jury. Illustrative are: Willmms v. Express Lines, supra; Clarke v. 
Martzn, 215 N.C. 405, 2 S.E. 2d 10 ;  Thomas v. Xotor  Lznes, 230 N.C. 
122,52 S.E. 2d 377; Chaf in  v. Brame, 233 hT.C. 377, 64 8.E 2d 276 

The 1953 Legi~slature almenlded tihe (statute, G.S. 20-141, prascrlbmg 
speeds a t  wliioh vehicles might be lawfully operated on the highway. 
Subsection e of tha t  statute now mads: "The foregoing provisions of 
this saction sha-11 not be convtrued to relieve the plaintiff in any clvil 
action from the bui~den of proving negligence upon the par t  of the de- 
fendant als the proximate caurse of an accident: Provided, tha t  t,he fall- 
w e  or Inlability of a motor vehlcle operator who is operating such a 
vehicle wirbhln trhe mlaximum s~peed lin~it~s prescribed by G.S. 20-141 (b)  
to  stop such vehicle witliln the radius of the llght,s thereof or wltliin 
the range of his vision shall not he considered negllgence per se or con- 
tributory negligence per se in any civd actlon, but the facts relating 
thereto may be conlsidered wit~li other facts In such action in deterniln- 
ing the negligence or contributory negligence of such operator." 

I t  is sald in 31 N. C. Law Rev 417, In an article entlltled "Survey of 
Btatutory Changes": "Similarly tlie 1933 General Assembly has de- 
cided that t<he driver's negligence, in the case of drir-ing wi thn  tlie 
,speed h i l t  but outrunning lieadhgllts, should be passed upon by the 
july, thus overruhng the dcc121cns of the <upreme coult tha t  a d~ lver ' s  
{allure or inability to stop h l ~  nutonioblle within the radius of its 
headllglits or n-ithln the range of his riq:on constitutes negllge~lce as s 
matter of law." The mteryretatlon t!liere placed on the statute was 
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given judicial approval in a unanimous decision of thi~s Court in 
Burchette v. Distributing Co., 243 N.C. 120, 90 S.E. 2d 232. Winborne, 
J. (later C.J.) said: "So the courts milst interpret the skatute as it is 
writteln-the wisdom of I'L being the legislative function. 

"Hence interpreting the amendntolry act, if the driver of a n~otolr 
vehicle n+ho is operating it within the niauin~uin speed limits prescribed 
by G.S. 20-141(b) fails to  stop such \ ~ h i c l e  within the r a d ~ u s  of the 
lights of the vt liicle or TI-ithin t,he rnnge of his wsion, the courts may no  
longer hold such failure to he negligei~ce per se, or contr~butorv neg- 
ligence per se, as t l ~ e  ca-e inny Iw, ths t  iz, negligence or conitri~butory 
negligelnce, in and of ~tself ,  but the  fa& relating tliereito may be con- 
sidered by the jury, with other facts in suoh action in determining 
whodier the operator be guilty of ne<ligence, or contrihutory negli- 
genlce, as the c n e  may I)(. " 

The interpretation given to tjhe 1053 statute in Burchette 2;. Dis- 
tr~bziting Co.,  supra, hals been consisteritly adliered to. T1771son 71. W e b -  
ster. 247 Y.C. 393, 100 S.E. 2d 829; Hutchins v. Corbett, 248 N.C. 
422, 103 S.E. 2d 497; Brooks I ! .  f ioneycutt .  2t50 N \'C 179; Sccrrborough 
v. Ingram, 256 S.C. 87, 122 P.E. 2d 798: J lc l ton  2'. Crotts. 257 S .C .  
121, 123 S.E. 2d 396; Snlter 11. Lovzck, 237 S . C .  G19, 127 S I;: 2d 273. 

Wllcither defei~ldant Tl'illiam~ wus negllgenit and whether plaintiff 
w:?is contribntoirily aegligcnt are questions wllicli n111st be snlmitited to 
n. jury unider proper instructionq. 

-4s to  defnndlant 1ZIas~ie: Affirin~d. 
to  defendant Willinins: Reversed 

PARKFR, J , rJissent7ng ns to defendant T P i l l i a ~ s .  Plainhff, accord- 
ing to  his testimony, n-a< returming home from Columbia, South 
Cnrolin~n. Prior to the collision lie had travcled about 185 inilc~s. He left 
Columbia tha t  night betn-em tc'n and clew11 o'clocli. .4s st:ited in the 
majority opinion, n-Iicn plaintiff ~ v a s  inecting tlie autonzoh~le driven by 
defelndnnt W l l l i a l ~ ,  hoitli dimmed tiheir liglitfs. Plaintiff's uncontra- 
dicted te141iiion;v 1s ai: follon-s: "I n-ns iuceting a car and I his car 
[tlic parlied c;lr] for t,hc firqt time niicn I put my lights back on 
briglit. I juist saw the cnr in a flasli and that wa~s it I would say I 
wals 20 to 30 feet from the rear of the car 11-lien I firs~t saw ~ t .  Thils 
was the oar I hit. The car tli~a~t I was rnect~ng had its ligllt~s on and I 
dinimcd my lights TT'licn I put my lights back on bright, I n-:is so 
elo~se that  I could not keep froin hitting the car. * " " I t  n-as a clear, 
(dark night that night. * * " IIe had just got by me good when I 
&ruck the other car. I don't have an ol)in~ion as to  how far I had trav- 
eled after I 1)aused him bcforc I >truck the otlier oar. W h m  I put my 
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lights back on bright, I was right on this car whicl~ was parked. I 
don't h o w  exactly how fast I was going; I ~vould say 40 or 30 miles 
per how. When I saw the car tha t  wals n ~ c e t ~ ~ n g  me. I maintained the 
same speed right up until I hit tlie pnrlted vcllicle. I did not h ~ t .  nly 
~bmkes because I dld not have time. * " * I do not know how inany 
car lengths I could see ahead of me when my bright lights were on and 
I don't knmv hon- many ear lengtillj I could see ahead of me when my 
dim light~s were on." 

Therc arc two lines of deci~sions in our Reportis involving Iughrvay 
~cc~i~denhs x h c h  turn on the cluestion of contnbutoly ncghgenre I n  
T y s o n  v. Ford, 228 S . C .  778, 47 S.E. 2tl 251, and In J l cC la?n~ock  v. 
Packmg Co., 238 N.C 618, 78 S.E. 2d 749, will 11c found a 1:qt of cases 
of this type Ln which contributory negligence was held as :z nmtter of 
11aw to bar recovery, and a second list ln ~vhich contributory neglgence 
lhals been Aeld to be a n  issue for a jury. 

Without attenipting to  analyze and distinguilbh the realson~s undesly- 
inig the decisiolns m tho~se cases, they illustrate the fact tha t  frequenltly 
the point of deoision was affected by concurrent circumstance+, ~ u c h  
as fog, rain, glaring headlights, color of vehiclw, etc , and tha t  these 
conditions must be taken mto cansiderat~on in determmlng the quers- 
tion of contributory negligence and proximate cause. "Practically every 
aase must stand on i~tis cwn bottom." Colc 2,. Iioorzce, "4 N C.  lhd, 
198 S.E. 637. For a recent caxe in which tlus Court held that the driv- 
er was guilty of legal cuntrlbutory negl~gence in c-triking an unlighted 
parked car on the highway a t  night, see Hines v. Brown,  254 X.C. 447, 
119 S.E. 2d 182 See also Snuth  v. J le tn l  Co., 237 S C .  143. 125 P E. 2d 
377, in n+ich thc driver of a motor vootcr  was held guilty of legal 
contributory negligence in btriking an unlighted truck parked a t  nlght 
on a street In the city of Gold~sboro. I n  Uurchette  zl. Dzstributznq C o  , 
243 K.C. 120, 90 S.E. 2d 2332, relied 011 in the inalority opinion, plain- 
tiff testified tha t  the lights on thr  tmctor "\\ere on bright; that t'he 
light~s blinded him " 

There la  no evidence hprc of any fog, rain. glaring Iie:~illlglit~, etc 
I n  my opinion, plalntlff's failure under all tllc attendant circum~tancei~ 
t o  dccresse 111s speed of 40 or .5O mi!eq :in hour in 111cc1ting and I,'i.sing 
tlie nppronching automobile on n dark nioht to the vcry second of 
lcolliding ~ ~ i t ~ l l  the llnligllted paihcd c:tr c.tal)h-he- facts nc ce-l-wy to  
sho~v  negligence on pla;nt~ff'; pal t l)ro\;~~lintely ccuiitrih~~tmc to 111, 111- 
juries qo cloarlv tha t  no otl:cl ~):l( .! i~a~il  i c l I l  I)c r~n~on:iI)ly (lr:~i\n 
the ref ion^, and con~qequeiltly 1 vote to >~i.t:~in tile lndgnlent of invol- 
untary nonqult aq t o  dcft.ntiant l \ T ~ l l i : ~ l l ~ ~  I c ~ n c u r  111 tll~1 I ~ : L ~ o I . I ~ ~  
opinion upholding the nonbult :l,i to the tlefcndnnt 1 I n s i e  
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MARIE HALES V. 1lcCRORP-&IcLELLBN CORPORATIOX, J. W. MEAREIS 
AXD F. D. JIORPHIS. 

(Filed 27 November 1063.) 

1. Corporations § 26- 

A corporation may br held liable for false iiuprisonnlent committed by its 
eml)lorees in the course of their employluent and within the scope of their 
authority in having a person arrested on a charge of shoplifting. 

2. False Lniprisonment 8 1- 
Calling a policeman to aid in restraining a person does not legalize a n  

unlawful restraint. 

While restraint must be inroluntary in order to constitute the basis 
of a n  action for f a h e  imprisonment, no actual force S mquired if there 
be a n  implied threat of force s~~fficient to compel u person to remain where 
he does not wish to remain or to go where he does not wish to go. 

4. False I lnprison~nent  5 2- 
P1aiutiSl"s e~ idence  to the ebet~t  that while she was engagecl in exchang- 

ing certain articlvs previously purchased a t  defendant's store she was 
charged with shoplifting, that an employee ordered her to come to a deisig- 
nated spot and told aiiothcr eiiiployee to  call the police, that after the a r -  
rival of the police plaintiff was taken to bhe police station where a n  a%- 
davit was sworn to by another employee, and that  plaintiff x i s  released 
upoil bond, lreld sufficient to suyl~ort ail inference by the jury that ylaintifl' 
was induced to beliete that any attelnyt 011 her part to leave the scale  
would not be allowed, and therefore that the restraint was involuntary. 

APPEAL by plaintiff from Cozuper, J., June, 1963 Se~ssion, WILSON 
Superior Cowt.  

The plaintiff instituted this civil action on August 24, 1961, t o  re- 
cover from $lie defenldants coinpensat~ory nad punlitive damages for 
false iinprisonment and slandcs. At the close of the evidence the court  
entereld judgnient of compulsory nomuit, from which bhe plaintiff ap- 
pealed. 

Lucas, Rand, Rose and Jforris, and Louis B. Neyer  for plaintiff 
appellant. 

Gardner, Connor &. Lee by Cyrzis F .  Lee and Raymond M. Taylor 
for defendants appellees. 

HIGGIXS, J. The t ~ p p e d  presents t2iis questilon of baw: Wa~s the 
evidence offered at the trial, when considered in the light nmst favolr- 
table to the plailntiff, sufficienlt to permit the jury to find the defendants 
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either aatually or by prolcurement caused the plainltiff to be falsely lin- 
prisone~d and falsely accused of s h s p l ~ f t ~ n g  as a result of which she 
~metained damages? I n  alddition to tihe general denial, the defendlants 
by amendment to the anlswer pleaded that more than six months 
elapsed after the a e t ~ o n  accrued and before i t  was instituted. 

The evide~nce disclosed that  the  corporate defendant o~perated in the 
Clity of Wilson a self-service v a r ~ e t y  store. nlercliand~se was diisplay- 
ed on counters froin ~ h i c h  customers were pernutted to  make their se- 
lections to be paid for on their n-ay out. The indivdual defendantis were 
agents an~d servantrs of the corporate defendant and were in charge of 
itjs store. 

The pljai~ntiff testified tIhat on September 3, 1960, s~lie returned to the 
defendanh'a store certain ar t~cles  previously puscha~sed wh~c!i &he 
mught to exchange for more appropriate sizes. While so engaged, the 
im~div~dual defendants, acting for the corporation, charged her 1 ~ 1 t h  
~lhoplifting; that  notwithl&.nding her complete innocence of the charge, 
t'he defendant 1Iolrphis oirdered her to "come over here with me . . . 
you know what for . . . He told her (Mrs. Baker, another employee) 
to cia11 the police . . . We stood a t  tlie end of the counter waiting un- 
til t~he pol~celnan Game . . . We met the pol~ceman about middleway 
the a ide and we ~ ~ e n t  into t<his little room. . . . one of the policemen 
asked Mr. AIorphis if he wanted to sign papers and he s a d  yes. Mr. 
Morpliirs told one of the policenlen tliat he saLv nie when I came doxvn 
with a bag and he knew what the bag Tvas for. ThaG . . . wais before 
Mr. Morphis said he wanted to sign papers. . . . Mr. 1Iearels (another 
employee) . . . came in ( a  little room adjacent to tihe display count- 
ers) and he said he knew v h a t  i t  mas about and what I was In there for 
and to go ahead and sign the papers. . . . I was taken over to the po- 
lice station by N r .  Tan t  (police officer) . . . When I got to the pollre 
shaltion, I went to  the desk and gave them my name and address. . . . 
After I answered the quastlons, I was told tliat I could go back to a 
little room and wait there. I had called my daddy . . . (He)  signed 
my bond and I was released." 

Immediately an affida~it  w o r n  to  by defenldant l lo~rphls  was filed 
in the recorder's court. Based thereon a warrant for the plaintiff's ar- 
rest was issued ehargmg her with .the crime of qhoplift~ng. If the plain- 
tiff vals  under unlawful arrest, not only the ind~vidunl defendants but 
their prin~cipal, tlie corporation itself, may be held aivilly liable. Kelly 
v. Shoe Co., 190 N.C. 406,130 S E. 32. 

However, defenidants streissfully conitend the plain~tiff was not under 
arrest; tha t  no force was exerted; that she was not a t  any time re- 
strained; that [she rcniained in the store until after t~he officers appear- 
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cd, acconipanied them to the small rolonl adjacent to  the counters, amd 
latcr ito the pollce statlon entirely of her own frec will. 

From the foregoln~g c~rcuinstancss, niay not tlie jury, hovever, infer 
tha t  the defendants, backed up by tihc presence anid p~adtic~platlon of 
two pollice officers whom they had called, intduced the plamtiff t~o con- 
isider hemelf under restraint and to believe thait any move or attempt 
on her part  to leave tlie scene would not be allowed? Two of thc store's 
employeas, in the presence of police officers, accused tilie plaintiff of 
lla~ceny. Upon rccciving assurances the accusers mould sign tihe niecels- 
sally papcu.5, the officers and the accusers conductc~d tihe plaintiff to po- 
liice headquarters wliere she was charged and r e l a a d  only after she 
gave bond. A jury may find tha t  she was justlfied in als~suniing @he was 
under involuntiary restraint. It may further find tihe res~traint wals un- 
llawful. 

Un~dw the decisions of this Court, restmint musit be consentied to or 
i t  must be lnwful. Calling a policeman i,o a~sslsit does not legalize an un- 
11awful restraint. Long v. Eagle Stores, 214 X.C. 146, 198 8.E. 573. 
"False imprisonment is thc illegal restraint of the person of any m e  
against hi~s will." Parrish v. Mfg.  Co., 211 N.C. 7, 188 S.E. 817; Martin 
v. NOZLCIZ, 141 N.C. 317, 54 S.E. 291. Justice Walker, in Riley  v. 
Stone, 174 K.C. 388, 94 S.E. 434, stlalted the  rule: "Force is essential 
only in tlie sense of imposing res t~aint .  . . . The essence of peirsonial 
coarcloin 1s the effect of the alleged wrongful coniduc~t on t,he wlll of 
plaintiff. There iis no legal n7rong unless the detention n-as involuntary. 
False imprisonmerit may be commiitted by wovdls alone, oir by acrtrs 
alone, o~r by bot~li; i t  11s niot necessary tihat tlie individual be actually 
confined or assaulted, or even tlmt he should be touc~l~ad. 19 Cyc., pp. 
319 and 323. Any exercise of fcwce, crr express or implied tiireialt of 
force, by wliicrh in fact the other penson is deprived of his l ibe~ ty ,  com- 
pelled tio renlalin where he doeis nloit n-iizh to remain, or to go where he 
doeis not wid1 to go, is an ~nlprisonn~cnt.  . . . The eisscntial thing is the 
rclsitraint of the perslon. This may be caused by t h e a t s ,  a s  we111 as  by 
nctunl force, and the tlirafits may be by conduct or by words. If the 
words or conduct are such as  to induce a reasonable apprahmsion of 
foirce, and the means of coercion are at  hand, a person may be an effect- 
ually rast,raime~d and deprived of liberty as by prison bars. . . ." 

The plailntlfl teetlfied, and offered .upporting evidence tendinig to 
cswoborate her, that she wals innocent of any ~rongdoing .  The evi- 
dence, in the light most favorable t o  her, entitles her to have the jury 
resiolve the  issues mised by tihe pleaidings. This disposition leaves the 
plea of the sbatute of liinitatiom unadjudicated. 

Revensed. 



N.C.] FALL TERM, 1963. 571, 

LYDIA B. KELLER, SDMISTSTIIATI~IS OF THE ESTATE OF EDWARD C. 
KELLCR, D E C E A S ~ D  v. SECURITY MILLS OF GREENSBORO, Ix., 
ASD BANICS H. KENSEDY. 

(Filed 27 November 1963.) 

1. Automobiles § 25- 

The fact that  the speed of a uehicle is lower than that  fixed by statute 
does not reliere the driver from the duty to decreaae speed when ap- 
proaching and crossing 3n intersection, or when hazard exists with resped 
to weather or highway conditions, and speed shall be reduced as  may be 
necessary to aroid colliding with any vehicle on the highway. G.S. 20- 
141 ( c ) .  

2. Automobiles § 41a- 
Testimony and the physical facts a t  the scene of an accident which a re  

sufficient for the jury to infer that defendant was traveling a t  excessive 
speed under the circumstances in driving on a wet sltreet entering an in- 
tersection, that  he attempted to turn right and was unable to control his 
vehicle so that i t  struck the side of a vehicle stopped on the intersecting 
street jn obedience to the traffic control signal, held sufficient to be sub- 
mitted to the jury on the issue of defendant's negligence. 

3. -4ppeal and E r r o r  3 34- 

Objection that appellant, instead of reducing the testimony to narrative 
form, merely gare conclusions as  to the meaning of the testimony, should 
ordinarily be presented bg counterrase or exceptions to the case on appeal, 
ant1 the appeal will not be dismissed under Rule l 9 ( 4 )  unless the narra- 
t i m  of the evidence is fatally defective. 

APPEAL by plaintiff from Armstrong, J., April 1, 1963, Session of 
GUILFORD (Glreemboro Divilsion) . 

Clarence C. Boyan for plaintiff. 
Sapp & Sapp for defendants. 

~ I O O R E ,  J. The administratrix of Rev. Edward C. Keller, deceased, 
brings tlllis action to recover for hir wrongful death. He was injured 23 
August 1960, about 6:00 P.M., when the truck of trhe corporate de- 
fendant collided wihh the automobile he was driving. From thelse in- 
juries he dmd at 8:30 the same evming. 

A t  the close of plaintiff's evidence the court sustiained defendanik' 
moitioln for non~suit. Plaintiff contend~s that the evidence makes out a 
prima facie ca,se of actionable negligence. 

The collision occurred at  the intelrswtion of Elast Cumberland and 
Sampsoin Streets in the City of Dunn. Cuinberlanld S~treet runls goneral- 
ly elaIst and west; Sampaon Sltjrect runls nforth and south. The intersec- 
tion is in a residential d i~s t~ ic t ,  and the spee~d limit in this vicinity is 
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35 mileis per. hour. T~iaffic a t  the ~ntersect~on "was controlled by tmo 
electric traffic devices com~no~nly kn~own as stop lights, duly mst~alled 
and operatcd milder t~he authority of the State Higlin-ny Corniniesion." 
The streetis are pared. On the day in qunstion i t  had been rainmg and 
tihe streets were ~vc t .  I t  was drizzhng a t  tlie ti111e of tlie accident. The 
corporate defendant's truck was being operated by mdiv~dual  defend- 
an~t ,  in the course and ahout tilie business of his enlploymen~t by corp- 
orate defendant. 

Witnes~ses, includmg a pol~ce officer, who went to  the scene immedi- 
ately after thcl accidenlt te~stified to bhe follon-ing fact$. The veliicle~s 
were a t  olr nncsr the soutll~vest corner of tlie in~ter~section. Keller's car 
was near the south edge of Curnberlrand Stree~t facing soutliea~sh; the 
frionlt of lhi~s car was about even witrh ehe ves t  edge oif the interwctmn. 
Keller wa,s lymg in tlie street, his hsad again~st the curb. The froxt of 
tihe truck was rammcd ilnto the left tside of the car. The vehicles ware 
albout peslpmdicular to each other; tlie truck faced south~vest. TYhen 
the truck mas moved the door of the car came off on the bu~nper  of the 
truck. The cas was paact~cally denlollished. ( I t  wais stipulaited tihat, $he 
car was wo~rtli $433 before +he accident, $53 irnnmdiately after.) %he 
only dirt and debris, consi~sting o~f t<he reair-view mirro~r and inoulding 
from I<ellerls car, found a t  the ~scellie were under tihe vehicles before 
they mere moved. 

J u l ~ a  Smith, who lives on Cumberlan~d Street we~st of the inrtersectim, 
wals sbalnidiing on her porch. About 6:00 P.M.  she saw Rev. lieller, who 
was kn0m.n to her, drive by on Cumberland Street he~ade~d ea~st in his 
proper lane of travel. She lieard tlie noise of the impact but did not 
,see the velhiclels a t  the time of the coillision. 

Rev. Samuel Dins T T - ~ I ~  a t  Julia Smith's home on her poroh. H e  saw 
the Kellcr car pass. I t  wa~s t'lie only car an the  sltreet. He he~a~rd tihe 
noi~se of tlie impact and wen4 to the scene. The cla,r inrolred in tihe 
~vrcck was th~e one he had seen palss the Smith home. 

Lila Thaggard testified as follows: I l ~ v e  on the west elide of &amp- 
,son Street lalbout one-half block nlortlh of Cumberhand Street. "I slaw 
tihe collision and i t  happeined around 6 o 'c l~cl i  in the afternoon. I mais 
standing in illy door there on Samplson Street and trhis truck, i t  came 
from the  north coming east on Blond Street (t~lic next street to the 
north of and parallel to Cumbc~rland) and it turned off Brolad Sitreet 
into Siainpson Street, and it was conmg so f m t  tihat I loloked be~hiad 
hiin to  see who was after him, and when lie stopped, he was kind of 
curved like a s  if he was going west and he hit thi~s car. The truck 
curved like he was goinrg n w t  a t  the intersection of Curnberlrlinnd Streelt 
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T h e  autmnolrilc I learned later 11-a~s driven bv Rcv. Keller and was on 

Plamtlff alleges, inter alin, t h a t  the  d r ~ v e r  of the truck failed to  keep 
a proper lookout, faded to keep the  trilck under reasonable control, 
fnilcld to  decrease speed in approach~ng and crossing t h e  mtarscct~on 
[G S. 20-141(c)] ,  and operated the  truck a t  a speed greater than was 
reasonable and prudent under t h e  condlt~ony then ex~s~t lng [G.S. 20- 
141 ( a  1 .  

The fac t  t ha t  the <peed of a vehiclt. 15 loner than tliat fixed by 
btartute does not relieve tlie drir-er from the duty  to decrealse speed 

hem approaclmg and crowslng a n  ~ntc~rac.ctlon, or wlicn haza~rd ewsts 
m t h  rwpect to n-eatlier. or hiqlixvay c o n d ~ t ~ o n a ,  and -peed shall be re- 
duccd als may be necehaary to  avold collldlng wltli any vehcle  on the 
Il~gliway. G.S. 20-14lic)  ; Przwzm v. Kzug, 249 S . C .  228, 106 s.E 2d 
223. The  phys~ca l  facts a t  t he  slcene of a n  acclclmt may dlsclose tl iat  
tlie operatoir of the  vehicle was 6m.i.ellng a t  exce-sivc speed. Cnrr v. 
S t e w n ~ t ,  232 N.C. 118, 113 S.E. 2d 18 ;  IL'zggs u .  N o t o r  I,znes, 233 K C .  
160, 63 S.E. 2d 197. 

Frlom the evidcnce adduced, i t  is perinlssihlc, hut  not  c o m p u l s o ~ ,  
t h a t  a jury conolude tha t  Iieller had stopped before entcrmg the  in- 
tersection or  wals approaclliing and had not  reached the  mteiisection, 
tliat ~t wns  raining and the  pavemcnrt n as n e t ,  t ha t  tlic driver of tlie 
t luck aktempteid to turn  west mto Cun~bcrlantl  Stieet  and l i ~  speed was 
such tha t  lie could not control t~he truck,  and tha t  by ruaialoln of excels- 
slve speed, lols~s of conltrol or inattention he ran  into the  I ic l l (~r  auto- 
nmbile, demoli~.hcd ~t and inflicted fatal  ~n ju r l e s  upon Keller. 

T h e  courk crred In sustia~nlng defendants' moltion for non~suit 
Defendantis move in thils Court  to d ~ a l s s  the appeal for non-com- 

pllan~ce with rule 19 14) of the  Rule~s of Practice In the  buprenie Court, 
2-34 S .C .  t iOO. The rule provides, in par t ,  t ha t  "The evldence In ca.c 
on appeal 4 a l l  be In nnlratlve forni, and not by clueation and ant-wcr 
. . . ." Tlie priin:tiy purpohe of the rule 13 t o  mxe  the tlnie of tlic 
Court  in reviewing t!ic evldencc and t o  reduce p~lri t ing c01.t. It 11; at)- 
served tha t  none of the  evrtlence 111 tlir. l )~v>en t  c a w  on nppeial is in 
cpwtioin and answer forln, except In on(> In-tmce nhc rc  defendallit? 
objected t o  a c~ueqtlon and a n w e r .  Defendants do not  contend tha t  ti!lr 
ca.e on appeal presents tlie cvrdence hg queqtlon nncl : i~ i~ -nc r ;  they 
contend t h a t  ttlle evidence in tlhe record consst; of "The Conclusions of 
piamtiff appellant RIS to the rneanrnT of the te~t r lnony and not consltr- 
tutlng a reduction to nlarrative of tlic tes~t~niony ~t-elf  " 1lo1.t of tlitl 
evidence in the  record appears to I IC  a n a ~ ~ r a ~ t l v e  of tllc t c - tmony  ot 
the  wltneissers stated in the first person, a portion In tlie third person. 
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Testiimony rel~a~ting to piic~tures, offered as exhibits, i~s in b11e third per- 
son, and indeed may be short-hand e~plaii~ationis. It is true tihat tlie 
evidence is brief, and the ntarration its liardly a m~o~del of compliance 
n-it~h Rule 19 ( 4 ) .  However, we do not oonsidetr the  narrative s~fficien~tly 
defective oir a t  variance witlh the rule to justify a dislni~sisal of the ap- 
peal. Furthermore, appellee did no~t file a couniterea~se or exceptions tlo 
the caisc on appeal, though he hrad an oipportunlity to do so. The niotion 
t~o  dianlisis i~s denied. 

The judgment below is 
Reversed. 

CELESTER H. SHBW r. THE J. F. WARD COMPANY. 

(Piled 27 Sorember 1963.) 

A store proprietor is not an insurtkr of the safety of customers but is 
under duty to exercis~e ordin~ary care t~o keep the premises in reasonably 
safe conclitio~n and to give warning of hidden perils or unsafe conditions 
so f a r  a s  he can ascertain them hp reasonable inspection and supervision, 
but he is not required to give warning of eondition~s that  a r e  obvious. 

2. Negligence % 37f- 
Evidence that the steps in defendanl's store were illuminated by natural 

light from a glnss door and window in front and half a glass door in the 
rear and by flourescent light, except to the extent of shadows caused by 
the gnarcl rail, that  the 13-ondcn step was worn to a depth of onequarter 
to one-half inch by long nse, with testinlany of plaintiff that she did not 
know a t  the time she fell what c:uisetl her to fall  but that she concluded, 
based uptm an inspection some 43 days after the accident, that she fell be- 
cause tlie s t e ~ )  mas worn and slick, is held insufficient to be submitted to 
tlie jury on the issue of negligeace. 

APPEAL by plaintiff from G a m b l l l ,  J . .  February 23, 1963, Civil Ses- 
&on, DAVIDSON Superior Court. 

Civil action to recover damageis folr pcraonlal injury. .4t the clolse of 
plamt:ff's evidence the court e~nitered judginent of compullsory nonsuit, 
from ~ ~ l ~ i c l i  tlhe plaintiff appealed. 

TT'alser and  B . l - i ~ k k ! j ,  b y  Gai they  S. TValser. foy  plaintiff appel lant .  
D e L a p p  62 W a r d  for  d e f e n d a n t  appellee. 

I~IGGIKS, J. Tlie pllaintiff, an inviitele, mas injured in a fall a s  she 
deisccilldcd the wooden steps between the first and the seconld floio~r~s of 
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defendant's departmen~t  store. She allege~tl: "That said second step was 
loose and ~vould glve under pressure and the cupped, loolse, worn, de- 
pressed and uneven area was very slick from conistanit ~vsar." 

The plaintiff test~fied: "When I came down bhe s ta i~way ,  I had my 
hand on tlie rall. ?Vlum I got to the second step from this little plat- 
form n-liere you step on before you go donn into the store, my foot 
sllpped off tihe step an~d I fell. I t  was lny right foot t<hat slipped off. . . . 
=It tihat point the steps vere  worn and h c k  and on the edge they were 
splmtenng; on the edge of the step I slipped off o~f ~t 1s worn out in 
tllie middle l here i t  has been walked on a lot. I did not oblserve the 
conidltion of the step tha t  day but did go back on February 19th and 
again on February 23rd. . . . There was a slopiii~g on t~he second step, 
and I ~vould say the sloping v-a~s from a quartelr of an  inch t o  a half 
inch due to the .vorn out condition. . . . The halnd rail ca,st~s a slladoiv. 
. . . I would slay that  I have been tradl~ng there maybe four or five 
years, something like that ,  and during that  time 1 have gone to  the 
upstairs department when I went to the store. IIuc11 of tlie ladies' m a r  
is upstaim and when I would go upistairs. I would walk up thelze siteps 
and down these steps. . . . As to how deep ~t was worn, I would say 
down where i t  is worn the nmst i t  would be a t  least a quarter of an 
inch." 

I n  1.7eply to a queabion by bhe court, the plaintiff mid she didn't know 
alt the time of her fall (January 3, 1962) what caused t<he fall. But  
when die returned to the store on February 19, 1962, and saw the con- 
clltion 06 the siteps she then colnlcluded tha t  them worn and slick conidi- 
tion caused the fall and resulting injury. 

Does this evidence and the legltimatc inference> from ~t dlsclo~sc t,lie 
injury was proslmately caused by tlie defendan~t's negligence as al- 
leged? If the an~swer is no, then we need nolt consl~de~r defendant's con- 
ditional defense tha t  plaintiff was fain~liar with the steps, inattentive 
tro those condlilon~, n liicli were obvious, and her ~nattentlon n-as n con- 
tributing cause to her fall and i n j u ~ y .  

"The proprietor of a store is not an insurer of the safety of custo- 
mers while on the prenmes. But lie does owe to tlieni the duty to exes- 
cilse ordin~ary care to keep thc premisw in a 1c9asonlably safe condition 
and to (give n-arnlng of hidden perlls or unsafe conditions in so fa r  as 
can bc avert~ained by reasonable inspect:oii and supervision'." Case v. 
Cnto's, 232 S.C. 224, 113 S.E. 2d 320; Hood 1;. Coach Co., 249 S . C .  
334, 107 S.E. 2d 1.54; Ross v. 1 l m g  Store, 223 K.C. 226, 34 S.E. 2d 64. 
"Where a condition of the premises is obvious . . . generally there is 
no dut,y on the part  of the owner . . . to warn of tha t  condition." 
Garner 21. Greyhound Corp., 230 S . C .  131. 108 S.E. 2d 461. 
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I n  the in~tant calse t<he plaintiff wan familiar with t~he sitairway. She 
had been using it regularly for four or fivc yaans. She had gone up the 
stops moments before she fell oln the way down. A glass dfoos and 
windows in front, and a linlf-glass door in the realr a~dmitted natural 
light. Flourescent llglit illuimnated the stairway except to the  ex- 
tent  of ,sihado~vs cast by the gua~rd rail. The time was 12:OO o'cl~ock 
noon. Ac~cording t~o the plamtiff's own evidence she djid not knlow a t  
the time she fell what lind c:~nsed her fall. The evidence >lie gaye was 
la lconclulsion she drew from an exarnmation slhe nmde 45 diayis a f tw 
\lies accident. A t  n-~olst the evidence mdlcated a wooden step M ~ O I ~  by 
long use to the depth of one-quarter to one-half inch. 

When tested by the rules of liabihty approved by tli:s Court in the 
foregoing cams and many others ~ h i c h  are citetd t lmei~n,  me conclude 
the evidenw r a s  insuficient to pelmiit any inference of actionable 
mogligence on tIhe par t  of the cledendant. The judgniemt of 11otn1sui.t is 

Affirmed. 

TVILLIAJI W. J l c R a ~ ,  Earpr o r m  v. CLAUDE WALL, EMPLOYER, ASD NA- 
TIOXWIDE JIUTUAL ISSURASCE COMPANY, CARRIER. 

(Filed 27 Soml-ember 1963.) 

1. Master and  Ser ran t  5 93- 

On appeal from the Industrial Commission the courts determine only 
whether ns a matter of law the facts found by  the Commission support its 
conclusions and whether they justifg- the award, and the findings of fact 
of the Colnmiesion are conclusire when supported by competent evidence. 

2. Master and  Servant Ij 04- 

13:~idence tending to show tihat plaintiff employee \\-as injured when a 
cement b lo~l i  wall collapsed and bloclis strucB him on the left hand and 
head, that  the injury to the hand rwulted in a permanent partial disabil- 
ity but that the injum to the head did not break the skin but caused a knot 
wliich subsided sllortly thereafter, held  to support an award for disability 
of the 11:lnd but not to ~ u p p o r t  a finding that a disfiguring scar on the 
liead some eighth of a n  inch wide arid fire inches long. which appeared 
subsequent to the injury. was the result of the injury. 

XPPLAL by defendants froin Johnston,  J., l larcli .  1963 Civil ixiasiton, 
RICHMOXD Superior Court. 

This proceeding originiated ns a ~sorkmen's conlpcnslatlon claim for 
injuries and di~figureinent re~ul t ing from an industrial accidmit. The 
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North Carolina Industrial Colnnzisslon held a liearing a t  which all 
juridlctional facts and the clalinan,t's average weelily wage were stipu- 
bated. The ev~dence d:sclo~sed the claimant suffered a lia~n~d anid lielad 
lnjury as  a result of a collapsing cement block wall whlch he was lay- 
i~ng as underpinning for a new house He  testified: "The wall was six 
or seven blocks high, each block is S inches, several of them fell on me 
and struck me on the left hand and in the head, the 1ef.t side of lily 

head; I would feel d:zsy like I was going to fall, my hand was swollen. 
I -was treated by Dr. V. G. T\'attters. I saw him the same day. I went 
back to ~vork  the n m t  day. It commenced to glsre me trouble l~ates on. 
M y  left hand was glving me inore trouble than anything else. I ~ m r k -  
ed oln until tlie job was almost finlslled. I had to sto~p oln account of 
my left hand. I was out about four  eelis is. The doctoir did not tell me 
anything about working or not working. Since the acc:derut, lily head 
lhlals glven me dlzzy spells. I have this scar." 

By  the Court: "A scar five inlcliers long one inlch above 111s left elar ex- 
tending from the forehead two and a half inclms back of left ear- 
slight discoloration-no hair grolwing in tlie scar, which is about an 
eig'hth of an inch wide." * " * 

"I did not claim to be dis~ahled until the job was over. I have not 
been to any doctor other than Dr.  Va t tc r s  and slaw no doctor between 
the Safie job anld December, 1961. The skin was not broken on my 
head or my hand ~vllen I v a s  struck. The doctor gave me a prescrip- 
tion. The hair began to leave my hcad and the scar to slio~w two or 
three weeks later. All I did w ~ s  to wash it nit11 soap and wa,ter. I t  
won't fe~stered. The hair came out and tihe lightness shox-ed t,hrough." 
)L * * 

"I had this scar ahout three weel.;s after the block fell on me. I saw 
the doctor t ~ o  or three times. The scar dld not come all a t  one time. 
I did noit use any application-just rubbed it with turpentme." 

The accident occurred on December T,, 1960. The claimant called as 
his witness Dr.  5'. G. Vatters,  who treated the injuries immediately 
after the accident. Dr .  Watters to-tificd as 111s opinion the claimant 
had suffered a peimanent partlal disability of 10 to 13 per cent in the 
left tlrumb and forefinger, With respect to t,iie head injury, lie tecstlfied: 
"I do not think the skln was broken, just bruised; the knot on the 
head via.. the size of a quarter. The knot had subsided on December 12, 
1961. I do not recall any injury ~vliich would 11a.i-e resulted in the 
iclar he now has." 

The liearing commissionsr found tll~c iniury to tlie hand and the dis- 
figuring scar, five inches long, one-eighth-inch wide across the helad 
above the left ear, w r e  results of the accident and entered an award 
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af cornpen~s~ation for the permanent piartial injury to tlie hand, and 
rallowed a lui-np ,sun1 payment of $250.00 for the didiguieinent. The 
full Oominis~bion on review, and the Superior Count on appeal, affirm- 
ed. Tlie employer and 111s iiuurance cairier appealed. 

Page  & Page  b y  J o h n  T .  Page ,  Jr. ,  for p la in t i f f  employee ,  appellee. 
I .  It'eisner F a r m r  f o ~  de fendan ts ,  appel lants .  

HIGGIXS. J. When called upon to reviely the findmgs of fact, con- 
clusions of l s ~ ~ ,  and awards of the Sort11 Carolinn Industrial Coininis- 
@ion in co~inpensati~on calseq, the court~s dtrtenime as a matter of law 
wliet~lier the facts found suppoit the Commission's conicluslons, and 
~vliether they justify blie awards. Hovcvar, in padsing on cliallengcd 
findings of fact, the  court,s inust approve bl1e findings if they are sup- 
ported by compctcnt evidence. Hence t!lie Couit may se~t alslide a find- 
~nrg of facit only upon tihe ground i t  lsclis evidentiary support. BlaLock 
v. l h r i z a m ,  2-14 N.C. 208, 92 S.E. 2d 738; W a t s o n  v. I iarr l s  C l a y  Co. ,  
242 N.C. 763, 89 S.E. 2d 465; Crezghton v. Snzpes ,  227 S . C  90, 40 S.E. 
2d 612. 

We have no difficulty in finding in the record evidence to  support 
hhe finding bhat claiinant sushained by accident a compensa~ble injury 
ho hiis h a n d  The award on tha t  account is sustained. However, evi- 
dence is lacking to support tihe finlding that  claimanit sustailnsd a dis- 
figuring scar five inches long, one-eiglith-inleh wide, aclroiss tihe side of 
1111s liead above his left ear. Claima~nt himself tjesitified tlhe skin was not 
broken on his head. "The hair began tlo leave my head and tlie scar t o  
isillow two or three weeks later. . . . The scar did not come all a t  one 
biine. I did not use any appllcationis . . . just subbed i t  wlth tur- 
pentine." 

The claimant's doctolr telstified tihe head injury consisted of a knot 
about the size of a quarter which had subsided when he saw him again 
one week aftor the accident. The  gkin was not broken. "I do niot recall 
any  injury wllicli v-odd rc~sult in tlie scar he lnow ha~s . . . tihe lump 
I saw could not have resulted in the lo~ss of hair. This scar looks as if 

the skin was cut or broken and scmed up. I dld not find any such con- 
diti~on  hen I first exanlined him." 

Gocrausc of lack of evidence to sustaln it, we must strike bhe Commis- 
sion's Finding hTo. 4. Tlie evidence simply fails to slliow the distfiguring 
scar was tlie result of the accident. 

The proceedmg will be renlanlded to the S o r t h  Cai~olinn Industrial 
Clon~mission with direction to  strike both its Finding of F'a~clt No. 4 an~d 



N.C.] FALL TERM, 1963. 579 

the nwnrd of $250.00 basocl thereon. As thus nioclified, the finding;: and 
a,ward are affirmed. 

Rlodified and affirmed. 

(Filed 27 Sorember 1063.) 

Automobiles fj 41f- 
CT idelice tending to stlow that plaintiff stopped behind a preceding car, 

wli~ch had itolkped for a stop light a t  ml intersection, illat defendant, who 
wnq ~~~~~~~ing behind plaintiff'\ car a t  a speed not exceeding ten iniles per 
hour and a diitancp of about thirty f c ~ t ,  applied his brakes but that his 
car iladded on the ice and snon dnw11 an incl~ne and bumped the rear of 
plaintiff'. I eliicle, inflicting no tlailinge to defendant's car and insignificant 
dan~nge to  plairit~ti'h 7 ehiclc, Ilrld insnfhcient to bc submitted to t~he jury 
in plaintifl's uction lo  recm t1r for personal injury. 

A l ~ ~ ~ ~ ~  114- plaintiff from Amstrong,  J., 29 ,lpril 1963 Civil Session 
of GL I L ~  ORD (Greensboro Division). 

Plaintlff ~ns t i tu t~ed this actlon to  recovi3r far peasonal injuries result- 
ing from t,he alleged negligence of the defendant. 

On the iilornlng of 29 Jan~uary  1962, the plaintiff was o p r a t i n g  !us 
1933 R,?mblor station nngon 111 n iiortherly dlrcct:on on Xorth Eugene 
Ytrcct :n the City of ( ; lwn-boro.  The  streat r a s  sllcli n l t l i  ice m i l  
mow,  and sloped dov n h l l  to  the north. 

Plaintlff n-as operating 111h ;tat,ion wagon about 1-!$ car lengtlx be- 
limd n clar In f ~ o n t  of 11ini. 1)cfcndant n a3 following bellilnd the plain- 
tiff. The  car In front of plalnt,iff s~tolppcd. Plaintlff applied hi.. brakes 
and at01,peil. The  dcfendant, n-!,o wals procecdlng behind plalntlff a t  a 
speed of not  niore than ten rnllcs per lio11r and a t  a d l ~ t ~ a n c c  of about 
30 fcct, appllril hi. 111nkcs and h:~. cnr .lit1 don-n the  incllne an~d bump- 
ed the r c x  of plnmtlff': ~ t a t ~ i o n  wagon A11 three cars: llnd stoppcd 
for n htop hyht a t  tilic ~ntcr-ection of Ko~-tli Eugcnc Street  anti Belle- 
mcacle btrcct. The  accident occurled nhout 100 to 150 feet north of the 
i n t e ~ s e c t ~ o n  of Sor t l i  Eugcnc and Bellcmcnclc Gtreets 

It n-as sg icrd  I)y t l ~ e  p,~rt ie~;  a t  the tlme tha t  no damage hail been 
done to the defendant' .  car  and t h a t  the c1,ininpe to tlic plaintiff's sta-  
tion n agcn wnls too lnrlgmficant t o  report. 

At  the  closc of all the evidence the defendant moved for judgment 
a ~ s  of nomui t  and the motion was allowed. 
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The plainitiff appeals, assigning error. 

H i n e s  c+ D e t t o r  a n d  Joseph A.  Sansone  for appe l lan t .  
S m i t h ,  J I o o r e ,  Smith,  Schel l  cP. Hzinter for appellee. 

PER Cunulzr. A careful review of h11e cviden'ce adduced in tlie trial 
beloiw lends us to the conclusion that  the evidence is inlszlffic~ent to  
establish actionable negligence on tlie pnrt of the defendant. 

The judgment entered below is 
Affirmed. 

STATE v. CHESTElR GODWIS. 

(Filed 27 Nwen~ber  196.3.) 

1. Criminal Law 5 106- 
An instruction which. in effect, places the burden upon defendant to 

prove his defense of an alibi is prejudicial error. 

3. Criininal Law % 116- 
The jury returned as  a verdict "we decided he is guilty of a n  assault of 

this person," whereupon the court asked the jury if the court should un- 
derstand thtlt the jury found the defendant guilty of a n  assault with a 
deadly weapon inflicting serious injuries not resulting in death, a s  charg- 
ed in t l ~ e  indictment. H c l d :  It was prejudicial error for the trial court to 
intimate to the jur!: what their rerdict should be. 

- ~ P P E A L  by defendant from LZz i rgz~p , ,  E. J.,  August 1963 Sassion 04 
JOHI~STOS. 

Criminal prosecution upon an in~dicltnlenk oliarging defendant with 
s n  ass~ault n-itili a cleadly weapon upon B ~ l l y  Ray  Carter with intent 
to  kill reiaulting in serious injury. G.3. 14-32. 

Plca: Kot guilty. 
The reco~ld disclolms the follon-ing in respect to the rerdict: 

"Upon the conling in of the verd~ct ,  the Jury siayis: "\Ve d e c ~ d d  
tli:~t lie is guilty of an Xsslault on this person.' 

"COURT: Do I understand tlhait tlie Jury finds the Defe~nldant 
guilty of an Assault w ~ t h  a Deadly weapon, infliclting seirious in- 
juries, not resulting in death, as c2iasgod in the Bill of Indictment? 
Do you mean to say tlhat? 

"JUROR: Yes, sir. 
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"COURT: So lsay you all? 
"JURY: Tels, sir, \ye agree. 
"CLERK: Do you, tlhe ,Jury, find the Dcferud~ant gullty of As- 

sault wtth a Deadly JT'enpon with Intent to Kill, inflicting werlous 
injuric~s not resultin~g in dea,tli? ,Jury: Yes. 

"COURT: Guilty aq cliargcd in the Blll of Indictment? 
"JURY: Yes." 
Judgment: "Let tlie defc nclant be confined in the St(ate prison 

for not lads th:in seven nor more t,linn ten years." 

Defenldan't appeals. 

A t t o r n e y  General  T .  It7. B r u t o n  and  Depir ty  A t t o r n e y  General  
Han-y  I$'. JIcGall iard for flze S t a t e .  

L e v i n s o n  & L e v i n s o n  and R. E .  R a t t o n  b y  I,. L. L e v i n s o n  for de -  
fendant  appe l lan t .  

PER Cvnrlu.  The State offelred plenary cvlclence to carry the ca~se 
to  the jury on the offense charged 111 the indictalent. 

Defendant offered evidence tendmg to s h o ~  an alibi. He  assigns as 
erpor the court's cha~rge on an allbl. which in effect placed the burden 
of provmg an alibi on defendant. The a a y p n e n t  of error is good. S. 
v. .lllzson, 236 S . C .  240, 123 S E. 2d 46.5; S v Spenccr.  2.56 S C. 487, 
124 S.E. 2d 175; S. v .  TT7alston, 259 S . C .  385, 130 S.E. 2d 636. 

Defendaiut a-sign13 ais error the verdlct :is rendered, upon which the 
jutlgiiicnt i>  baccd, on t he  ground that  the trial judge told t01en-1 in 
effect n hat thcir velrclict shall be. I n  S .  ZJ. Gnt l zn ,  241 X.C. 173, 84 S E.  
2d $80, the Couit quotad n ~ t h  approval from E d u w d s  v. N o f o r  Co. ,  
235 N C.  260, 69 8.E. 2d 350, as follows: " 'n'licrc the findings arc In- 
defin~te or incon+tent, the plesiding judge nlny give ndd~tlonal In- 
struction~. and direct the jury to r c t x  again and h r n g  in a proper 
verdict. but he may not tell them  hat their verdict slllall be'." Thc 
as~-.ignmcnt of c~ iwr  is goorl. The -4ttornc.y Gencral in 111s bnef ~ t n t c a :  

"Certainly. it \vould have been proper for the judge to have re- 
~n-tructeti tlie jury a t  tliils time als to the proper powble vercllcts 
and cliiecterl the jury to rctlre for further eoi11-ideration. How- 
cvcr. in ~ncjulrin:, of td~e jury ns to  n-l~et~lier t!le ~ntencicci vrrcllcl 
 as not tlint of being gullty of tht, n ~ o - t  , - ~ ~ o u s  offen-e cliargecl, 
the ju'lge cleated a s i t ~ ~ a t l o n  ~ ~ l i l c l l  tlie State hais dzfficulty in dis- 
tingulshing from t h a t  iln S t a t e  v. Gnt l zn ,  supra ,  In 1~11icli cabe thc 
Court ordered a new tnal." 

The verdict and jud-pent are vacated, and a new trial ils ordered. 
New trial. 
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POLLY ASS HENI)ERSOS, BY HER NEST FRIESD, ADA LO'CKLEAR V. 
LUTHER EDJIUND LOCKLEAR. 

(Filed 27 Sovenlber 1963.) 

E ~ i d e n c e  that a child less than five years old was on the hard surface 
of a highway, unattended, and clearly risible to defendant while he trav- 
eled a distance of one-half mile, tha t  she ran  acrosls the highway tolward 
her eomyaniou, another sniall child, w111en defendant was only some 40 feet 
a n y ,  and that defendant could not then avoid striking the child, not- 
n7it1~etaading lie hat1 reduced his speed from some 43 miles per hour to 26 
miles per hour, l icld suffieieut to be submibted to the jury. 

APPEAL by plainhiff from Mallard, J., April 1963 Mixed Seissioa of 
HOKE. 

H .  D. Harrison, Jr., for plaintiff. 
Hostetler cP: McLVeiLL for  defendant. 

PER CCRIAN. Infant plaintiff, by her next frienld, seeks to recover 
damages for personal injuriets suffered by her on 18 December 1960 
when she was Istruck by an automobile. The accident occurred on rural 
paved road S o .  1103 near hntioch in Hoke Counlty. 

The ev~dence and inforenices to be d~rawn therefrom, conrsidereld in 
t~lie light nmst favorable to  plaintiff, tend to esta~blis~h tihe follawin,g 
factrs. 

The highrvay in the vicinity of the acciden~t runs generally east 
and wos~t and i~s straigllit and level. The paved podion is 18 feet wi~de; 
there are 7-foot tshoulders on each ~s~t le .  The speed limit 1s 55 miles 
per hour. On 18 December 1960 the weather was fair anld t~he ro'a~d dry. 
The accident occunred about 2:00 P.11. Defenldant wals driving his 
automobile eas~twardly. There was no otlicr veihicubar tlwffic. These 
was nothing wit~liin the highn-ay oir its slioulder t~o obstruct t(he vision 
of a motorist. Defendant saw two small cluldrcn, one of whom was the 
pl~aintlff, run from a house on bhe soiuth side of tllie rand, down a hill 
and into the highway. Plaintiff was "going on" 5 years of age. Defead- 
a n t  was about one-half niile away wlic>n he saw the children enter trhe 
highway. Defendant was travelling 43 IJO 50 mile~s per hour. He took his 
foolt off tll~e accelerator and reduced speed to 25 miles per hour. Plain- 
tliff ciotssed to the north side of the highway but her companion remiain- 
ed on the south side. The children were proceeding weat facing defenid- 
ant's appro~aahing automobile. Plaintiff was walking on tihe edge od the 
hasdsurface. When defendanrt was about 40 feet away, plaintiff start- 
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ed run~ning straight across the road toward her elompanion. Defendant 
was In h s  proper lane of travel; he applied brakes and skidded 4 olr 
5 feet. Plaint~ff canle in contact with the car juis~t t o  the righlt of the 
center of the front of hhe hood. She was knocked to the pnvement nbout 
10 01s 15 feet in front of the car. She wag renclcred u n c o n m o u  and 
suffered Inj urles. 

Plamtiff, a child loss than 5 years old and unattended by any pelnson 
of responlsible age, was on tlie hardsurfnce poltion of the highway and 
oleasly wsible to deifenldanit alt lill t i m e  w h l e  he travelled a d~stlance 
of one-half m l e .  It was to be anticipated that  slhe might he generally 
iiiathentive to danger, and, upon the near approach of a vehcle, m g h t  
act on impulse and a~tLeiilpt to run to her playmartc. She dld not sud- 
denly dar t  from a place of concealment into the path of defeniclanrt's 
vehicle. Johns v. Day,  257 K.C. 731, 127 8.E. 2d 543; Dzxon v. Lzlly, 
257 N.C. 228, 125 S.E. 2d 326. She was not In a place of apparent 
safety, accolnpanled by older children or adults. B ~ e w e r  v. Greell, 234 
N.C. 615, 119 S.E. 2d 610; Brinson v. Mabry, 251 N.C. 435, 111 S.E. 
2d 540. The duty of a inotorisrt wltli respect tro the prelsenice of ahildren 
of tender age, whom tihe niotolrist sees, or In the exerc.isle of reasonlaible 
care  should see, on or near tihe highn~ay, hais been repeatedly declared. 
Am~nons v. Brztt, 256 N.C. 218,123 S.E. 2d 579; Pope v. Patterson, 243 
N.C. 425, 90 S.E. 2d 706 ; Pavone 2). Menon, 212 S.C.  594, 89 S.E. 2d 
108; Greene v. Board of Edz~cntzon, 237 X.C 336, 75 S.E. 2d 129. I n  
the light of the duty of tlie niotori~st in such circum~stance, the questions 
~dietther the defendant in tihe instant case n-as driving his vehlcle a t  a 
greater speed than was rcasoniable and prudenrt [G.S. 20-141 ( a )  1 ,  or 
whether he decraa~seld speed t o  the extent that  an oirdinlarily prudent 
person would have done [G.S. 20-141 ( c) 1 ,  are for jury determination. 

The judgment below is 
Reversed. 

IT'AS EMORY FBRRAR v. WILLIAJI FXRRAR. 

(Filed 27 Kosreruber 1963.) 

Automobiles § 47- 

E~idence  that defendant, while his inritee 75-as attempting to enter the 
rellicle but before he was a o t u a l l ~  in, sltarted the rehicle, resulting in in- 
jury to the inritee, held sufficient to be submitted to the jury on the issue 
of negligence. 
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APPEAL by plaintiff from Crissman ,  J., February 25 ,  1963 Civil Ses- 
ision, GLILFORD Superior Court, Greentsbo~ro Divilsio~n. 

Civil ac~tion to relcover damage~s for peiwnsl injury allegedly claused 
lby defendant's actioniable negligence. Fro111 a judginerut of n~onlsuit 
iente~rcd a t  tlie close of the evidence, tlie plaintiff appealed. 

R o b e r t  S .  C a h o o n  for plaintiff appe l lan t .  
Jordan, W r i g h t ,  Henson  dl. Nichols ,  and  G. Mar l in  E v a n s  by  G. 

.Marlin E v a n s  for d e f e n d a n t  appellee. 

PER CVRIAM. Tlic parties are brothers. On Felbruary 26, 1960, the 
plaintiff accepted the defendant's invitation to accompany him in the 
latter's pickup truck to the home of a near relat~ve. The defendanit ea- 
tered his truck from tihe left, and while the plainltiff was attempting to  
enter froin the right, but before he a w  actually in the vehicle, i t  
moved off, infliotlng penson~al injurlels. 

The evidence inoislt favoirable to  the plaintiff perinits tihe iniference 
that  defendant wals oareless in moving tlie vehicle while the plainhiff 
wa~s in a place of danger; t h a t  tlhe movement resulted in ,some injury to  
trhe plaiutiff. Ap~proplriate i~ssues should have been submitted to the 
jury. The judgment of noixuit is 

Reversed. 

J I I S A  W I L I i I N S  r. GEORGE T. WOOD, JR.  

(Filed 27 Norember 1063.) 

APPEAL by plaintiff from Crzssman ,  J., h I a ~ c h  1963 Regultar Civil 
Session of GCILFORD, High Point Division. 

Action far pemon~al injuries. Thils appeal involves only the question 
of nonsuit. Plaintiff's evidence tendis to  s h o ~  the  fallowing facts: 

Defendant is a pra~cticing physician and surgeon in High Point. On 
January 6, 1958 plaintiff, tihen fifty-eigh~t years old, consulted him with 
\reference to  a gaatroinite~stinal condition. He  decided tha t  a sigmoid- 
loscoplc esarninlatlon n-ns necesslary and his nurse, Mns. Jolhnlson, pre- 
(pared !her for ~ t .  Plaintiff used a step to get up on the examining table. 
TT-hlle sitting on the edge of the  table she removed hetr un~dergarinent, 
The nume reinoved her shoes and put them under tihe tiable; her nylon 
hose were nat removed. 
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Plainitiff wa~s  somewhart embiamassed and nervous a s  a result of the  
exanlmat~on wl i~ch  l~a~slte~d about ten minutes and  caused her "a little 
inconven~ence, discomfort, and irr~takion." However, she mas glven no 
medlcine or injection~s. .After the esani~nat ion plaint~ff was told to re- 
lax on the  table fo~r a few minutes, and she d ~ d  so. 'Pheseafter, tlhe 
nurse told her to s ~ t  on the s ~ d e  of tlie table a short time befolre s~he 
attempted to leave it as she TI-ould be dizzy, n'lille plaintiff was thus 
s ~ t t ~ n g ,  RIM Jolhn~son handed her a clcanlng ti-sue and told her to  use 
i t  and then depols~t i t  in the  waste can on the other side of tlie room 

Plamt~ff  remained on the edge of tlie table untd  she tihought the  
dizzmees has disappeared. Tlien, ~ t a n d m g  by the table, she u~sed trhe 
tlstsue and put on tlie underclotl~mg she had removed. Plaintiff's slhocs 
were u n d e ~  the table but she did not see them \I7~tthout asklng the  
nurse for her e~hoes, she ~valked four or five steps across t<he asphalt- 
tile floor to the waste can in her stocking feet. The  lever ~ h i c l i  raised 
the top of the can wa~s about an  1n1ch from the flo1or. P l a ~ n t ~ f f  p u t  her 
r ~ g l i t  toeis on this levor and,  just as tlic lid cnnie up,  her left foot slip- 
ped out from under her. She fell to th r  floor brelaking her left h ~ p  and 
two toes on her right foot. Tlie nulse, who had never left the room, 
came to Iier inimediatelp. Tlie defendant canle back mto the  room 
and s a ~ d  to the nurse, "HOT coine you didn't w a ~ t  on her and how come 
you d ~ d n ' t  pu t  her shoes on her'?" Plaintiff told the  defendant tha t  d i e  
fell because the floor was slick and a-ked him if i t  had been waxed. 
H e  ~eplield t h a t  it "hadn't just been waxed, hut had jusrt been buffed." 

At the close of plaintiff's evidence defendant's nlotion for judgnlenlt 
of nonsuit was a l l o w d  and plraint~ff appealed. 

Tt ' .  H .  S teed  and  J .  It'. C'lontz for p l a z n t ~ f j  appel lant .  
Jordan ,  TT'~zglzt, H e n s o n  R. L\T~chols and  TT7111ianz B. Rec tor ,  Jr., fo r  

de fendan t  appellee. 

PER CT.RIA\I. Plaintiff alleged tliat hor injuries were proximately 
caused by defendant's negligence In t l ~ a t :  (1) H e  caused her sihons to 
be removed from lior feet and concealed them so tliat she could no~t find 
them aftcr leaving the table ;  ( 2 )  without provid~ng any assi~stance, lie 
ordered lies to leave the table immediately aftcr the examiniat~on  hen 
lie sl~ould have known Iiw equilibrium n-as impa~ret l ;  (3) he mamtain- 
ed the  floor of 111s examining room in a dangerously shppery condition; 
and (4) he wilfully feilcd and refused to remove fro111 plaint~ff 's  body 
t~lie lubrican~t~s ~ h i c l i  he had appl~ed.  

Plaintiff's evidence fails either to  subskantiate t h e  allegations or 
to  aatablish a failure on the par t  of tlie defendmt to perform any duty  
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a41ich he owed her arising out of the doctor-patient relationship. The 
olnly conclusio~n to  be drawn from this evidence ils that  pl~aimtiff's fall 
was one of those unforeseen mishaps which occa~sionally bechance and 
baffle tlhe most circurnspeot. 

The judgment of nonlsuit is 
Affirmed. 

LUCILLE JITERS ChPPS v. REUBEN B. STRATTON. 

(Filed 27 November 1963.) 

APPEAL by plaintiff from Crissman ,  J., 18 February 1963 Civil Ses- 
sion of GuILFoRD-H~~~ Point Division. 

Civil action to recover damages for personal injuiiies allegedly caus- 
ed by the actionable njegl~gence of defendant. 

Defendant in his answer denied negligencc and condlitrion~ally pleaded 
clontributoiy negligence of plainltiff ais a bar to rwovery. 

This action grew out of a collision between an  automolblle driven by 
plaintiff anid an automoibile driven by defendanlt abo~ult 12:25 p.m. on 
9 January 1961 a t  the inltersection of West Waisihiagton and Gollege 
Streetis in the city of High Point. 

The jury found by tliclr verdi~c~t t~ha t  plaintiff was injured by de- 
fend~ant's negligence als alleged in the  complaint, and tihat plaintiff by 
helr own negligence coln~tu.ibuted t o  her injuries als alleged in the anlswer. 

Frolm judgment entered on the ve~rdlct, plamtiff appeabs. 

M a r t i n ,  W h i t l e y  and Wash ing ton  b y  Edward  K. TYashingfon for 
plaintiff appellant.  

Morgan ,  B y e r l y ,  Post ,  V a n  r lnda R. K e z i a h  b y  W .  B. B y e r l y ,  Jr.,  
for defendant  appellee. 

PER CURIAM. The pages of our Reports are filled with cases for 
damages growing out of automobile rollisions a t  street intersections, 
wherein the applicable law has been stated and repeated again and 
again. A careful examination of the assignments of error discloses no new 
question or feature requiring extended discussion. Prejudicial error has 
not been made to appear. The ~ e r d i c t  and judgment will be upheld. 

S o  error. 
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JAMES P. KAI'ERONIS AND WIFE, KkYCT G. I<APERONIS v. NORTH CAR- 
OLISA STATE HIGI-IWAP COMMISSION. 

(Filed 11 December 1063.) 

1.  Constitutional Law § 24; Jury 3- 

The conatitntional guaranties of the right to trial by jury relate only To 
the  trial of iswcs of fact in lhnae instances in ~rh ich  wlch righit esisted a t  
coimnon law or by virtue of statute a t  the time tlie cons.titutiona1 prori- 
siolis nnre adopted. Constitution of Korth Carolina. Art. I ,  S 19 ;  Four- 
teenth hmelitlmrnt to the Constitution of the Vnited States. 

2. Same; Eminent  Donlain 11- 

G.S. 136-108 giving the trial judge authority to hear and determine any 
issue\ r,liwd b) the peadings, other than the issue of tlamaqes, in :m ac- 
tion brought b r  the owner of land to recolrr ~onipensation for its taliini. 
for a riqlit of way by the Highnay Corumission is constitutional, since it  
doei not clcy?:i\-e a propert7 onner of any right to trial by jury in any in- 
stance in which such right e\i.tetl a t  the time of tlie ndoptioll of the Con- 
stitutions. 

3. Boundaries #§  4 M, 12.; Evidence (j 24- 

X map r e f ~ r r e d  to in a deed becomes a part of the deed and need not be 
regibtered, and a duly authenticated copy of the original plat duly identi- 
fied. niade by a registered wrveyor and referred to in the deed, is properly 
admitted in evidence. 

4. Er-idence 2.3; Eminent Donlain # 11- 
A col~y of a rrsolntion or ordinance of the I-Iighnay Comniission, certi- 

fied by its secretary a s  n true copy as recorded in the minutes of the 
Co~iiuiission on the date specified. is colu~)etent in eT idence. 

3. Eminent Domain # 11- 
I n  an action by the owner of land to recorer compensation for the 31- 

l e g d  atlditional taking of his lands by increasing tlie width of tlie high- 
way wscment, it is coml~ntent for the Conimissio~n to intrndnee it>s duly 
certified resolntion authorizing the original easement for the greater width, 
with t ( ~ i ~ i i o ~ ~ . v  of its engineers and ngt'nts that it  had occupied and main- 
t:rincd the frill right of way. ~rhich was duly marked on the ground, and had 
obtained a release from l~laintif'l's' predecessor in title for the full width 
of the right of way as  claimcd 1 1 ~  it. 

6. Evidence (j 40- 

Wht~re a witnesy found by the court to be a handwriting expert, testi- 
fies that the qigaatnre on the release oEered in clidence was identical 
ni th  the si:.n:rtnre on tlie !act will and testament of plaintiff's' ~~redeccs-  
<or in title, the adini~sioii in e~-idence of a duly authenticated co11y of the 
lelc~ase is proper. G.S. 8-40. 

7. Eminent Domain S 11- 
I t  is not required t1::rt an easelnent obtained by the Highway Commis- 

sion prior to June 1, 1959 be recorded, G.S. 47-27, and evidence in  this 
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case of Che Commission's initial acquisition of the right of way for  the 
full width clainled by it, that such right of way was marked on the ground 
ancl encroachments thereon required to be removed, and that plaintiff's 
predecessor in title signed a release for the right of way to its full width 
as  claimed by the Commission. held sufficient to sustain the court's find- 
ing that the Highway Comn~is~sion originnlly al~gropriated the right of way 
for the full width claimed by it. 

Where i t  is adjudiczuted upon supporting eridenee that  the Highway 
Conmission had taken no property of the complaining land owners. G.S. 
136-110 does not apply, and plaintiffs may not complain of the taxing of 
the costs against them upon the dismissal of their action to recover mm- 
pensation for the asserted tillring. 

APPEAL by plaintiffs from M n c R a e .  Special  Judge ,  25 Rlarch 1963 
Special C i ~ ~ i l  "B" Seelsion of ~IECKLEKBCRG. 

This ils an a c t ~ o a  mstituted by the plaintiffs punsuant to the pro- 
viisions of G.S. 136-111 to obtain coimpenslation folr the alleged taking 
of a 20-foot strlp of land on the south side of Wilkinson Boulevard 
whic~h tlhe plaintiffs allegc they own in fee s~imple subje~ct t o  certain en- 
cumbranlces held by private parties t~hereon. 

The plain~tiffs further allege in tiheir complaint that  the defendant is 
tihe o n m r  of :t right of way not in excais of 30 feet from the center 
line of said Wilkinson Boulevard on the southerly side of said Boule- 
vard anld tha t  the taking of an ~dditioln~al 20-foot strip hss  and will 
oawe the plaintiffs sublstantial damage for which they have not been 
compensated. 

Plaint~ffs also allege that  on or about 20 Kovember 1961 they re- 
ceived a letter from the defelndant whleh referred to "P1.loject 8.16567 
?\lecklon~burg County" (a  project which called foir the con~structioin of 
curb and guttor and paving the remaining portion of t~he right of may 
of 50 feet fiioni the center of \Tlilkinson Boulevard in front of plaintiffs' 
prenllsrs or a major pofrtion thereof). 

The pllalintiffs allege tha t  G.S. 136-109 i s  unconstitutional in that 
the statute purports to give thc tvial judge t~lie autihmty to hear and 
deterniinc any is=ueq raked by the ple1ading.q i~n nn action brought 
pursuant to  the provl~sion~s of C'l~apter. 136, Article 9, of our General 
Statutes, governing condemnation pro~,eedings by the State Highn-ay 
Commilssion other than the issue of damagoe. 

I t  was stipulated by 'che partie~s below tha t  plaintiffs olwn a fee 
eimple title to the premises involved subject to three dccds of trusrt 
noit relevant to this action, all being subject to the  legal effect of the 
lianguage contained in plain~tiffs' deed ats well ns in oitiher deed~s in their 
chain of title. The language referreid to above follon-s the description of 
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dhe plainitiffs' property by metes and bounds, to wit, "and more par- 
ticularly described and sihon-n on a blueprint of survey by T .  J. O n ,  
Regiistered Surveyor, of the Property of T. Frank Esit~ate dated March, 
1948 mhic~h blue~print is made a part hereof. * * * 

"So much of siaid property as lies within the bounds of the right of 
way of Wilkinson Boulevard is subject thereto." 

The defendant in its answer allegeis that  it consrtructed Skate High- 
way Project 8.16567 in Slecklenburg County ~ ~ l i o l l y  \Tithin the prev- 
iously acquired and existing 100-foot right of way e~aisenient belonging 
to  the &ate Highway Commission. 

The pertinent facts found by the court below are as  folloovs: [Sum-  
bering ours.] 

"1. The blueprint of a survey of T .  J. Orr, Regiistereld Surveyor, of 
.the property of T. Frank Estate dated Nerch, 1948 shows a Eight of 
Way or easement for Wilkin~son Boulevard for 30 feet south of the 
cenrter line of said Wilkinson Boulevard acroiss the nortillern portion of 
the  plsinkiffs' land. 

"2. Defendant's Exhibit 'B' is an authenticated copy of the blue- 
print of a survey of T .  J. Om, Registered Surveyor, of the property of 
T .  Frank Elstate dated March, 1948. 

"3. The plaintiffs have on said tract of land a stucco building which 
iis located approxinistely 49 feet south of the cenlter line of Wilkinson 
Boulevald as srhown on plain1t\iffs1 Exhibit '4'. Said building wals elrect- 
ed in app~oxiinately 1928 or 1929. 

"4. The State Highway Commission duly adopted the following 
mdinance or resolution on October 27, 1926. 

'Eelsolved t>hat in the judgment of the Coi1iiilis1sion i t  is necas- 
sary for the protection of the State Higliway CommisiGon and the 
safety of travel, that  State I-Iigliway Projects #635, #650, Char- 
lotte to Gastonla, and Project #3-12, Greensiboro to High Point. 
have a right of way of one hul~dred f e d ,  that iq fifty feet from 
the center of the road w ~ t h  such additional riglit of \yay insltie 
the curves as \ d l  provide for a t  l e a ~ t  tn-o hundred feet cle,ir 
vision, tlie C l l a ~ r n ~ a n  of the State H;gliway Comimss~on is au- 
thor~zed and empo\~ered to t d i e  all necessary legal steps ~n tlie 
niame of the Commission to acq1u1re said ngh t  of way either by 
purc~liase, gift or condemnation.' 

"5, The State Higl.irvay Commiission completed Project 6503 on 
Septembeir 17, 1928. This project was for grading the entire lengtih of 
Wilkin,son Boulevard from bhe City Limits of Charlotte t4o the Catawba 
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River. The project called for a Tight of may of 100 feet o r  20 feet each 
iside of the center line of Williinlson Baulevand. The defendanit's Exhibit 
'H '  a~re the plarn~s and specifications and show the work donle on said 
project. 

"6. -4fter the  completion of Project 6503, the State Highway Com- 
milssion placeld n-ooden 4 x 4 polshs, p~ainted white. wittli trhe notation 
R / W  along TT'ilkinlslon Boulevarld on elitiher side of tlhe highway 50 
feet from the center line of the highway. These poists exteln~ded approxi- 
mately 2 feet out of the groun~d and were placed approximately every 
1000 feeit alternlating from nortlh to sioutlh of the highway (olr 2000 feet 
apart  on either side- of the highway), and a t  all points of curves an~d 
points otf tangents. 

"7. A s u r ~ e y o ~ ' ~  'hub' with a tack n.as placed on the lanld niow own- 
ed by the plainttiffs, 50 fcet from tilie center line of the higliway. 

"8. The State Highrvay Commission appropriabed a 100 fooit right 
of way for Willtinson Boulevard from t<he City Limitis of C h r l o t t e  to 
the Catawba l i ~ v e r  In September, 1923 by the construct~on of Project 
6503. 

"9. The lxndls of the plaintiffs were owned by Katie Frank from 
Ja~nuary 9, 1924 until her deatlh on hugulst 7, 1930. 

"10. While Project 6303 was being constructed, T.  Frank, husband 
of Katie Frank, operated a bafibecue restaura~nt and had a wooden 
building located on the afo~re~said land. The  buildinlg occupied an area 
within 50 feet south of the center line of Project 6303. This building 
wais removed in approximately 1928. 

"11. Katie Frank's signature appears on defendan~t's Exhibit 'D' 
which i)s a relea~se by T. Frank to the State Highway Comnlis~sion for 
all damages on Project Yo. 6503 an~d bears tlhe date  Mamh 5, 1929 
[vhich release reads as follows: 'T. Frank. RELEASE OF CL,41M 
FOR DAMAGES. Project 6503, llecklenburg County, North C4arolina. 
I. T .  Frank, of Rte. 4, Charlotte, Y C., in consideration of Eight 
Hunldred and Fifty ($820 00) Dollans, T a r r a n t  S o .  60468, paid by t*he 
r\'oi$$h Carolma State Highway Commiesion, !hereby releaqe and dis- 
clharge the said Conimission from all claims an~d demandls which I have 
against it in law or in equity, ariising out of any and all ~oillt~raolis, lia- 
bilities, acbs, and o~nis~s~ions In the palst or which may result from the 
pirese~nlt condition of things. TJ7itnsss my hand a~nd ,seal tjhis 29th day 
o~f Feb'ruary, 1929. T. Frank (SEAL) Katie Frank'] .  

"12. Kartie Frank had actual notice of tihe conistruction of Project 
6503 in illarch, 1929. 
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"13. In  approximately 1930 through 1931, the State Highway Com- 
milsjiion erected isligns a t  the Charlotte City Limits and along Wilkin- 
son Boulevard west t o  the Catawba River on eit,lier side of Wilkin~soln 
Boulevad a t  iderval~s  o~f approxiin,ately 21/2 miles. Said signls were 
lsimilair t o  defe~ndant's Exhibit 'E' an~d bore the legend 'Sotice-R/M7 
of this liigliway 50 feet each ~s~ide ojf tjhe center line.' The~se signs have 
been maintained until the presenit time by the State Higlimay Com- 
mission. 

"14. Mr. R. Brown wa~s employed by tehe State Highway Conmia- 
sian from 1933 until 1937 ais hlaintenlance Supervisor for llecklen~busg 
County. During the period of his employment, hils departmenlt m~ain- 
ltiained tihe entire 100 foot right of way on Williinsron Boulevard. C r e m  
under his direction cut gralsa on the right of v a y ,  cleaned ditchas and 
clealred all treeis except s~hade trees in front of residen~ces. On one oc- 
calsion in 1950 Mr. Brown required the plainltiffs' predecessor in title, 
h l .  (sic) Kapero~nis, to remove a curb or a low mall o~bstruction from 
the j0  foot right of way which had been erected on tihe property now 
onmeid by the plaintiffs. Mr.  Brown observed t<he 4 x 4 right of way 
polst in place 50 feet from tlhe center lin~e of TTTilkinlson Boulevard all 
along the Boulevard \i+hlle he m-a~s maintaininig Wilkinson Boulevard. 

"15. On January 8, 1962, the State Highway Cominia~sio~n began 
Project 8,16567. This project was a widening of the paved podions of 
Wilkinson Boulevard adjacent to the  plain~t~ffs' property from 36 feet 
to 8; feelt, and placing curbing along the edge of the pavement. This 
project was completed Octoiber 17, 1962. * * *"  

The court below co~nclude~d aa a matter of llaw that,  

"I .  The plaintiffs have record title to  the aforesaild tiriangular tract 
of land subject to the right of way of the State Highway Commission 
foir a highway of 50 feet als shown on the blueprint oif survey of T.  J. 
Orr djated AIa~rch 1916, which survey i~s incorporated by reference in 
the deed under whiclh plaintiffs claim title; 

"2. The State Highway Cominissioa entered and appropriated a 100 
foot easenmnt for Wilkin~son Boulevard by Project 6503, which project 
was completed on September 17, 1928, and tlie right to co!npensation 
for the taking of any portlon of the landrs which the plaintiffs now own 
belonged to  tlie then owner of thc fee, Airs. K.  Frank. Said claim to 
csmpensation was not assigned to the plaintiffs by the various deeds 
conveying title to the fee to the plaintiffs. The plain~tiffs have no c l a m  
folr compensation for the taking of the 50 foot liigliway right of TT-ay in 
September, 1928 ; 
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"3. Any claim for ccnmp~nsa,tion for the taking of the 100 foot ease- 
menlt, 50 feet of d ~ i c h  was acroas the land now ofivned by the plai~n~t~ffs, 
was balrred by the applicable Statute of 1~imit:~tionrs six monthis after 
the co~npletion of Project 6503, whidi project was completed Septern- 
bor 17, 1928; 

"4. The defendan~t State Hig11n.a~ Commission did not take any 
property of t,lie plaintiffs by the construction of its project 8.16367, and 
there is nlo issue of daniages t,o subinit to n jury; 

" 5 .  T h a t  N o ~ t h  Carolina General Stratutas 136-105 i19 con~stitutionial 
and doc~s not deprive the plaint~ffs of their right to tjrml by jury als the 
same j~s guaranteed by t!ie No'rtli Carolma and United States Consti- 
tution. 

"X'OW, THEREFORE,  i t  is ORDERED,  ADJUDGED A N D  DE- 
C R E E D  : 

"1. ThaL the blueprint of surrey of the propcrty of T. Frnnlr Est& 
dated March, 1948 which has been introduced mto evidencc as de- 
fnnd~ant's Exliibit ' B '  con~stitutes the filing of a plat in tihis action in 
accordance w l h  G.S. 136-106 ( C ) .  

"2. T h a t  the plaintiffs' motion bhnlt this matter be transferred and 
heard before a jury is denied. 

"3 .  T h a t  this action be anld is hereby dismi~s~sed on itis merits. 

"4. T h a t  trhe costs of this action be taxed againlst the plaintiffs." 
The plaintiff's appeal, assigning error. 

Ilendersow, Henderson ck Shziford; Lloyd F .  L3a~icovz f o ~  plaintiff 
appellants. 

A t torney  General Bru ton ,  Asst .  A t torney  Genernl Harrison Lewis,  
Trial  A t t o ~ n e y  Andrew h l cDan ie l ;  and J .  Mnrshall Haywood;  Urad-  
Ley, Gebhardt ,  lleIianey (k Millet te  (Associate Counsel)  for the High- 
w a y  Coinmission. 

D E N N Y ,  C.J. The appellants have set out 45 a~ssignnients of error 
in the 1-word on appeal in this case. It is not practical to un~dertalie to 
discuss t l ien~ serzntzm. T e  shall undertake, hovever, to diecurs~s tihose 
question~s rmscd w l l ~ c l ~  we deem necesmry to a proper dilslposition of 
the appeal. 

The appellants a~ssign aa error tihe ruling of trhe court below holding 
that  G.S. 136-108 is constitutionla1 and t h a t  the plaintiffs welre not en- 
titled to  a jury trial in the hearing below. 
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'The con~stitutionality of this  statute is attacked on the ground tha t  
it aut<l~onzes the trial iudge to  licar and detcrnline any Issues raid by 
the pleadings in an  action b ioug l~ t  p u l ~ ~ u m t  to the provisions of C'hnp- 
tcr  136. A i r t ~ c l e  9. of our G c n e r ~ l  Ftntutcs governing the taking oir con- 
denmation oi land by the State Higl~n-ay Coininiisis~~on other than the  
issue of damages. 

Alfter  n plat  of the land alleged to h a w  1)een talwn hat been filed 
als rcquired 11y G.S 136-106 iC) ,  ~t 1 .  provicled In G.S. 136-105 
f o l l o ~ 5 :  "" ' " i T ) h e  judge, upon motion anid ten (10) day,' notice 
by eitlicl tlie Highway Coln in i s~~on  or tlic on ncr, sliall, e:ther In or out 
of t a m ,  llc.:lr and d c t e r m i ~ ~ e  any I - < U P  Y ~ I I ~  by tile pleading3 other 
than tl!lc I ~ > U C '  of cla~nnge~.., mcluding, if controvei ted. questioil~~ of nec- 
crswry and p r o i w  1)'irtic.. title to the lgntl, ~n tc res t  taken,  and arcXa 
taken." 

since the clecislon of tliis C o w t  in the case of Xazlroad c. I j a ~ z s  
ilE3T). 19 K C .  431, ~t lias been u m v r r ~ a l l y  heid In tliis j u n d i c t L o n  
that  private propcrty :nay be taken for n public 1)urpo.e nAitholit tlie 
inter vciitlon of a july.  Fui t~llei mu: c,  c o m p e n ~ a t i o ~ ~  necd not prccecic 
or he made contcnq~oraneoua n it11 the t d u n g ,  but  tllc aniount of clam- 
ages may  be dctcrnilncd s u b ~ q u e n t  to the  taking. Ruffin, C.J., c.peali- 
ing for the Court, m d :  "" * " ( T ~ l l c )  cn1.e of S m t h  v. Campbel l ,  10 
K.C 390, I >  a deciislion that  is not a controrcr.y 'respectmg propcrty,' 
wittllm the  >enlie of tlie Bdl of Eights But the reinnlnmg II-O:CI~ of tile 
clau-e yelt more c l eu ly  exelude t h  c a v  from ~ t s  oprrntlon. 'The an-  
cient mode of trial by jury,' IS the co~lsecrated institution. This es- 
preiswicvn has a teclinical, l)cculi:x, and well understood senise. It does 
not  in~poi-t t ha t  w e r y  legal cont~roveray 1s to be submt ted  to and cle- 
ternzined by  a july,  bu t  t h a t  the  trlai by jury shall remain ais ~t an- 
ciently n as. C a u m  iiiay yct  be deltermincd on denmrrer, and tha t  be- 
ing a n  issue of law 1s detcrmned by the  Court. Final  judgmelit may 
also bc taken on default, when t h e  TI-hole demand in cc~rt~ainty is tiliere- 
by  admitted;  " " * Tlieisc arc all co~nt~rovc~rs~es re:pectlng property in 
t h e  -ame .ense witill the pre~scnt, but  they arc none of tlheni trlal~s or  
ca>c> for trials by jury. There is no tritrl of a c a u v .  ztantling on dcinur- 
rer  or default. Trial  refers to a dispute and 2ssue of fact ,  and not to a n  
i~slsue of law, or i n q u ~ s ~ t ~ o n  of damagns. " * * 

"The opinion of trhe Court is, t h a t  ~t was competent to (szc) the leg- 
1,slatur.e to adopt the mode it did, for the assessment of t(he damageis t o  
the  defendant." 

The  law a t  tlie time tile a l~ove  case was declded autlhorlzed the  ap- 
polntment of freeholders to alsscqs tlhe damages in a coindernniiticii pro- 
c~ed ing ,  but  there was no right of appeal to the  Superior Court  for a 
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hearing before a jury with respect to the amount of isuc~h damages. 
T h a t  rigllt mas not giveln to  the landowner un~til tli~e enactment of 
Clhapter 148 of the Public Laws of 1893, nolw codified as  G.S. 40-20. 

In  h-ichols on Eminent Domain (1950), 3rd Ed.,  Vol. I, section 
4.105(1), a t  page 351, et seq., it i~s said: "Due proceisls does not forbid 
a jury trlal, nor does i t  require a jury trial. I n  any d i sw~s ion  of trhis 
plrobleln consideratio~n m u d  be given to  the effect of the Sevenrth 
Amendment of the Federal Constitution and its corresponding provi- 
ls~ioln~s in the several state Constitutions which preserve the common 
law right of trial by jury. 

( 1 . 8  * f It had become the practice in almoist all olf the original thir- 
teen stiates a t  the time when hheir Conlstitution,s were adopte~d to relfer 
the question of damages from the coi~struction of v a y s  or drains olr 
rnill dams to a connnission of viewers or appraiseiv, generally three or 
five in numbelr. It is atccoirdingly well settled tha t  the asseesmmt of 
damages in enlinent domain proceedings by a judicial tribunal othelr 
than a jury constitutes due proces~s of law, and consequently ia not a 
violation of the Flftih Amendment when the taking i~s by the Unite~d 
Statels, or of the Fourteenbh Amendment when the taking is by authori- 
t y  of a state. 

"The Seventh Amendment t o  the United Shates Con~stitutisn, in 
terms, protects the right to trial by jury in United State~s courts, but 
it meire~ly 'preserves' the rlgllt of trial by jury in 'suits a t  common law.' 
Co?zdemnation proceedings are no t  suzts a t  common law; moreover, if 
a right to trial b y  jzuy had been given b y  tlzzs amendment,  i t  would 
have been created, not  preserved, for in this class o f  cases i t  did not  
prevzozdy exist. Accordingly, i t  ha~s been repeatedly )held tihalt when 
land is taken by authority of the United StIatels, the d~amages may be 
awcc~rhained by a~ny impartial bribun~al. Similarly, when condemnlation 
proceedings brought under authority of a state statute are tranisferred 
to  a United States court beciause of diversity of citizenship of trhe pas- 
ties, a juiy trial need not be had in the Fedenal court un~le~ss i t  was re- 
quired in the shate in which the proceedings onginated." (Emphasis 
added.) 

The foregoing autdloritp, in footnote NO. 26, page 357, states: "It  is  
held i n  S o r t h  Carollnn that  a proceechng to assess damages for the 
taking of land b y  eminent domain is  not  a controversy concemzing 
property wzthin the meanzng of the Constitzitlon of ,170rth Carolina. 
Smi th  v. Campbell, 3 I I a v k s  (X.C.) 590; Ralelglz, etc. R.R. Co. v. 
Davis ,  2 Dev. and B (N.C.) 451." (Emplhasis added.) 

Likewise, in 18 Am. Jur. ,  Eminent Domain, section 337, page 979, i t  
is said: "Trial by jury in eminent domain proceedings is not essential 
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to due procew of 1a1.i-. A >taste may  autlionze any  ju13t anti reasonable 
met~llod of dotcrmlnmg the amount of caompensatlon for land taken foir 
tlhe publlc use, nlbhout violntlng the  I'oultcentli Xlnendlncnt or the 
silizllar p l o n l o n s  of the btate Con-ltltutlon. lIo13'G of t,he stlate Constl- 
t u t ~ o n ~ s  cont:~ 11 some 2peclfic prorlqion in r ~ o . ~ ~ r d  to  t r ~ a l  by jury, bu t  
none of t111cm requlre jury trldl 111 all lustrcrn.ble cont~o~~erale is  tha t  may  
ar1.e The  u.unl rqul re lnent  1% tha t  t 1 1 ~  rigllt to jury t r l d  shall relualn 
(1' invlol:tte,' or tlie iden 1s expre-sed In .ome ot!ier pl~ra.seology, tha t  110 

l~aw al~al l  be enacted cutting off t r ~ n l  by jury in such cases as ~t n - a ~  
cu~sltomary to employ ~t IT lien tlie Con-tltutlon n a s  atlopted As ~t 1i:ts 
sln-ays been customary in almo-t every ~ t ~ t t e  to h a w  the damages In 
enunent domciln rases determlncd by ttnw or more apprn7sels or roni- 
mistsioncrs w ~ t h o u t  the ~ntel-r.entlon of a jury a t  any stage of the  pro- 
ceedlngs, ~t 1s held In rue11 itate. t ha t  there 1s no cons~ t~~ tu t~ona l  right of 
jury trial 111 e m n e n t  d o n m n  c L z ~ e ~ . "  

I n  tile false of R.R. v. Gnhnqnn,  161 S C.  190, 76 S.E 696, tile p l a n -  
tlff bought Lhc conclelnnat~on of certaln l m d s  onned by t,lie defendant 
for  a r g l i t  of way for lallload purpoJ,e-- The defendant rontencletl he  
had tllie right t o  have certaln pre l lm~naly  quc-tions whmtteci  to a juiy 
and appealed to  thla Court  from the denial thereof. I n  mrlting the  
opinlon, t i h i  Court  quoted n ~ t h  approval floln the case of R.R. v R R.,  
148 K,C 59, GI S.E. 683, a s  follows: "It 1. nlanlfe~st t h a t  the pland- 
ings. In ti115 condltlon. do not lnisc 'w-ues sf fact,' recjuirlng the  cauge 
t o  be t ~ a n ~ f e r r e d  to the  clv11-1:~e docket, as requlrcd by sect~on 329, 
Revisal inow .\-C: S. 1-17-21. T1ic.e p re l~mmary  questions are to  be de- 
cided by the clerk. If lie find; a g a m t  the petltloner upon them, he dl<- 
nusseq thc  proceedlng, and,  ~f so nrlnsed, the petitloner except(, and ap-  
peal13 to t h e  jlldgc, T V ~ O  l~clara and declties tllc appeal. % " - By the 
statute (1893 chapter 1-28; Rev11-nl, hcc. 2588 [now G S. 40-201 ~t waa 
prov~ded tha t ,  111 conclenmatlon pi oceedings by any rallrolad or by any 
city or tonn .  'any l w s o n  ~ntcre-tccl In the  land, or the clty, town, rail- 
road or other corporat~on. .ll:rll be entitled to have tll~e amount of dlani- 
ages aase~.>ed by  the conlims4oners or jurors lleiard and deterlnlncd 
upon nppsal before a jury of the b S ~ p c ~ r i ~ r  Court, In term, ~f upon the  
lleanng of sucjli appeal a jury t m l  be demnndcd ' Th2s l zmztn t~on  upon 
the  n g h t  to  demand trral b y  jury clearlg excludes the  zdca tha t  a n y  
s ~ c h  rlght t s  given in rcspcct t o  the qucstlons of fact t o  be deczded pre- 
1zmir1a)y to the questlon o f  dnmnges. I n  Durham v. Rigsbee, 141 S.C. 
126, t h e  question presented upon this exception is d~scussed by  M r .  
Justlee Bronn.  Rcfcrrlng to the wilegation tha t  the  petltloner has h e m  
unable t o  acqulre tdlie t ~ t l c ,  and the  reason therefor: 'TThile hhls 1s a 
necclssiarp al legat~on of the petltioa, ~t 1s not an  issuable fact  for the  
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j u ~ y  to  determine. The judge was right in rcfu+ug to submit i t  to the 
jury. Since tilie act of 1893 (Revisal, sec. 2588 [now G.S. 40-201 the 
defenldlan~ts had a right to denlanid a jury trial upon the matter of corn- 
pen~sation'." (Emphasis addad.) A b c m a t h y  v. R.B., 130 X.C. 97, 63 
S.E. 160. 

In tlie case of I n  re Annexation Ordznnwes,  253 S . C .  637, 117 S.E. 
2d 795, the pcrkitioners contended that  t,he Aot punsuant to which the 
annexatioln ordi~nlances mese adopted was ~nconstit~utional for tha t  i t  
denied to them the right of trial by jury in violation of Article I. Sec- 
tion 19, of .the Constitution of Xorth Carolinla. This Court held: 
l l *  * K The procedure and requ~re~nelnts contained in the Act under 
consideration being solely a legislative matter, the right of trial by 
juyy irs noit guaranteed, and tlie fact  tli~ait the General As~seinbly did noit 
see fit t<o provide for trial by jury in rase's ari~sing under the . h t ,  doeis 
not render tlie Act uncon~stitutional. 

"The right tjo a trial by jury, guaranteed under our Constitution, ap- 
plies onlly to cases in whic111 the prerogative ex~sted a t  coinmon law, or 
was procured by statute a t  the time the Cotn~stitution was adoptod. The 
right to  a t r i d  by jury i~s not guaranteed in those caws where the 
night !anid the remedy have been c r e a t d  by statute ~sin~ce the adoption 
of the Constitution. Groves v. W a r e ,  182 S . C .  553, 109 6.E. 568; 
McInnish  v. B d .  of Ed~ tcn t lon ,  187 N C.  494, 122 S.E. 182; Hagler v. 
Highway Commission,  200 N.C. 733, 138 S.E. 383; linemployrnent 
Conzp. Corn. v. Will is ,  219 N C.  709, 15 S.E. 2d 4 ;  Belk 's  l l e p t .  Store, 
Inc.  v. Guilford Coun ty ,  222 K.C. 441, 23 S.E. 2d 897; Utzlztzes Corn- 
mission v. Trucking Co., 223 N.C. 687, 28 S E. 2d 201. This contention 
of petitioners i~s without merit." 

We conlcur i~n the rulmg of the court below in hold~mg that  t\he ohal- 
lengfid statute its constitutiontal. This a 4 g n m e n t  of error is overruled. 

The a~ppellantrs as~sign as error the adlnission In ev~dence of defend- 
an tk  Exhibit "B." Thlb exhibit mas identified as a blueprint of a sur- 
vey by T. J.  Orr, Registered Surveyor, of t l l ~  pro~perty of tlie T. Frank 
Es~tate, dated l Ia rch  1945, and v l i ~ c h  s h o m  a r q h t  of way of 50 feet 
muth of the  renter of W~lliinson Roulcvard ncrosis the nortliern portion 
of plaintiffs' land. 

Rlns.  T. J. Orr, a witness for the defcntlant, te~dified that  she is the 
midlow of blie Iatc T. J .  Orr, who d ~ e d  In 1936 and who liad been a 
Registered Surveyor cngagrd in the practice 111 Charlotte T l ~ a t  her 
husba~ntd had a s y ~ t e n i  far filmg the or~ginal drawings of surveys t~li~at 
he made. Tha t  she exnli~ined tlie file~s and found tile original of such a 
drawing and tlhat defendant's Exlli~bit "E" is a print made from the 
originla1 drawing wliicli she found in her liu&antl's files-dated l l a rch  
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1948. Tha t  s~he was a (surveyor herself and had helped in her husband's 
office )since 1934; thet  both of them worked together on the filing of hls 
wigm!al drawings. 

Bob Pharr,  a witnaas for t3he plaintiffs, w\-,I> admitted to be an ex- 
pert land surveyor. He te~tified, on cmss-exalli~~n~ation, "That in pre- 
paring surveys of \\*illilnson Boulevard from tinie to trrne, the witneus, 
wheln he lials shon-n a right of way on n'llkln~son Boulevard, s11ion.ed a 
SO-foot right of n-ay on each side of the center 11ne; that  lie was not 
isuse that he had ceen the plat by T. J .  Orr of the property of the T 
Frank Estate. That  defendanrt's Exhibit 'B' is a plat by T .  J. Orr of tihe 
property of the T .  Frank Estate. Tha t  defendant's Exliiblt 'B'  i~s a plat 
which fitrted trhe description In tlhe said deed. T h ; ~ t  said plat sho~vcd a 
highway right of way a~s  30 feet, golng south from the center line of 
Williinison Boulevard. " * "" 

Ray Rankin, a witness for the plaintiffs, was admitted to be an ex- 
pert in title examination walk This witness testified, on cross-exarnina- 
tion, tihat he had certified the plalntlffs' title to the Cit,izen~s Bank for a 
laan currenitly exi~sting in favor of tha t  bank. l'liat in nlaklng hia 
search, "he found one survey by T. J.  Orr, dated September 23, 1934, 
wlhicli in hlls opinioin was a survey of t~he premises. Tha t  the Orr sur- 
vey showed a 50-foot right of TTay als mea~sured from a line down Wil- 
kinson Boulevard. Tha t  the survey was among several papers in the 
title office which he useid along with two or three, or nlayhe four o ~ h w  
,surveys, furnilshed him by the bank a t  the tinie i t  requested its tltle 
wearch. " * " That  defendanit's Exhibit 'B' is ge~nerally a plat of the 
property described in Deed Book 1313, Page 1 (this is the deed under 
which pl~aintiffs claim title to the premises involved), that  i t  s~liowcd a 
right of way on Wilkinson Boulevard of 50 feet on the south eide of 
the center line, and that  i t  bore a notation 'property of T. Frank EV 
tate'." 

This wit~neiss further testified tlhat in examining the title to the plain- 
tiffs' property he relied in some degree on a survey made by Fred 13. 
Davis, Registered Surveyor, dated 3 August 1960, and that  the Davis 
survey also showed n right of way for \Tyilkinson Boulevard south of 
the center line in front of plaintiff>' propel ty of 50 feet. 

A map or plat referred to in a deed becomes a part of the deed and 
need not be regishered. Collins 2, .  Lnnd Co., 128 K.C. 563, 39 S.E. 21. 
See also Lnntz v. Hozuell, 181 S . C .  401, 107 S.E. 437. 

I n  Kelly v. Kzng, 223 N.C. 709, 36 S.E. 2d 220, i t  is said: "I t  ~een is  
to have been established by nunieTous decisions of this Court that 
wlhere lots are sold by reference to n rworded pl~at, the effect of refer- 
ence to the plat is t o  incorporate i t  in the deed as a p a ~ t  of the de- 
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scription of the land conveyed. Elzzabeth City v. Commander, 176 
N.C. 26, 96 S.E. 736. -1s was said in ColLms 1). Land C'o., 128 N.C. 563, 
39 S.E. 21, (a  niap or plat referred to In a deed becomes a part  of the 
deed as if i t  were w i t t e n  therein.' Ins. Co. v. Carolznn Beach, 216 S . C .  
778, 3 S.E. 2d 21; Penmon zl. Allen, 131 l l ass .  79. 'Where a deed con- 
tainis t x o  descriptions, one by rnetes find bounds and the other by lolt 
a~nd block according to a certain plat or niap, the controll~ng descrip- 
tion i s  the lot according to tlie plnn, rat(11er t l ~ a n  the one by nletes and 
bounds. *Ynslz 21. R. R , 67 S . C .  -I.lD.'Hnyrlen v. Hayden. 178 N.C 239, 
100 8.E. 515; 130 -1.L.R. 6-13, note." 

Therefore, we hold tha t  when the plnmtiffs' predeces~sor~s in title con- 
veyed tjlie premises involved herein, des~cribed by metes and bound~s, 
and for a more particular dc~w-iptmrl incorprnted in said deedis by 
reference the blueprint of tile surrey of T. J .  Oir, as set out herem, and 
added that  " (s)  o much of said property as lies wi thn  the bounds of 
the riglit of way of Wilkinson Boulcvnrd is sublect tlic~reto"; tha t  the 
right of way of 50 feet as shown on wid plat was notice to the granteels 
in said deeds tha t  t!le Stiatc Highn.ay Coilllliisr~on claimed wid 50-folot 
right of way across the land conveyed. Elizabeth City v. Commander, 
176 K.C. 26, 96 S E. 736. 

This awignment of error is overruled. 
The plamtiffs further aselgn as error the admi~ssion in evidence of 

t l ~ e  resolution or ordinance adopted by the Stiate Highway Commiq- 
sion on 27 October 1926, aut~hoiizinp tlie Clliairrnan of the State High- 
way Conln~i~ssion to take nll neceslsary legal steps in the name of tlhe 
Coin~iii~ssion t o  acquire a 100-foot right of way for Projects 633 and 
6.50, from Charlotte to Gastonia; and tlie plaint~ffs further as~sign as 
error tlic adniission of any and all evidence teiiiding to shorn tha t  the 
State Highway Coinnlislsion let cont,racts for tl'le construction of what 
is now knon-n aa n'ilkinqou Boulevard, a ?  Project 6503, and that  tihe 
Con~mis~ion  took posesslon of tihe right of n-ny alq hereinlabove set out, 
showing ?tiid right of y a y  to be 100 fwt ,  50 feet from tlhe cenlter of the 
Bouler-asd to  the north and south tl!~creof, and !]as had powemon 
thereof and nlnintnined said right of n a y  smcc the conipletion of a a ~ d  
Boulevflrd in 1928. 

-4 copy of the purportcld resolution or o l~ l~nxnce  ad~opted by t!ie 
Ptate I-Iighrvay Co~iim~~s~sion on 27 Ortober 1926, authorizing a 100- 
foot r ~ g l l t  of n-ay for what i~s now Wilkimsoln Boulevard between Cliar- 
lotte and Gastonla, n-ns certified hy the Secretary to the H i g l i ~ a y  
Clommission als a true and coprect colpy of slaid resolution. as recorded 
in the minute~s of tlie State Highway Coninlmion on the above date. 

We hold that the admiwion in evidelrilce of tlli~s resolution was proper. 



N.C.] FALL TERM, 1963. 599 

\Ye I lkwise  hol~d that the evidence given by various engineelis and 
agenit~s of tlie State Highway Coinnmsion, to tihe effect that  since 1928 
tlhe State H~ghn-ay Conm~ission has orcupied and mailntaine~d a 100- 
foot right of way w ~ t l i ~ n  which the Kilkm?on Roulevnrd wa~s con~struct- 
ecl and that  said ngh t  of way lia~s been marketd In the manner lie~rein- 
above set out, was adn~~ssible .  These a~ssignlnent~s of error are over- 
ruled. 

The appellants fultlier asislgn as error the admis131on in evidence of 
a duly authent~icatcd photo~static copy of the relea~se executed by T .  
Frank anjd Katie Prank on 3 March 1929, defendant's Exhiblt "D." It 
appeans tha t  the genuineness of the  signature of Katie Frlank, which 
appears on the release, was challenged by the plaintiffs but proven by 
admissible evidelnce. An Identification tec1hnic:an for. the AIeckleniburg 
County Police, "an expert as found hy the cour?tln te~stified tha t  the 
signlature of Katie Frank on t~he release and har ~sign~a$ure on heir last 
will and testament, which v a s  defendant's Exhibit "C," lvere, In 'uhe 
opinuon of the witness, made by one and the same person. 

G.S. 8-40 provides that handwriting may be proved by con~pariaon 
with ohher writing proved to the satisfaction of the judge to  be genuine. 
In re W z l l  of Gatlzng, 234 S.C. 561, 68 S.E. 2d 301; Sewton v. Newton, 
182 N.C. 54, 108 S.E. 336. 

This a~ssignn~ent of error is allso overruled. 
I t  is conlceded by all parties to this action that the Old Dowd Road 

had a right of way of 60 feet, 30 feet froin1 tlie center of s~aild mad.  This 
60-foot right of way lie~s wholly within the 100-foot right of way within 
udhi~c~h Wilkinaon Boulevard was constructed adjacent to tihe property 
of bhe pbaintiffs. The width of the riglit of ~ v a y  on the Old Dowd Road 
i~s further confirmed in trhe calge of Long v. Melton, 218 N.C. 94, 10 S.E. 
2d 699, ~vliere the conltroverlry involved was olne of ingress and egress 
to and from \T7ilkinson Boulevard over a poi7tion of the right of way of 
the Old Dowd Rojad, not ~ncluded in the right of way of tihe Wilkimon 
Boulevard. The Court said: "The new \Yilkinslon Boulevard is 100 
feet wide and paved 40 feet in the cen~ter. * " * The 60-foot sight of 
Tyay of the Old Dowd Road overlaps for soine disltance on the 100-fook 
nght  of way of the new Kilkinison Boulevard." 

If the defenldant never obtained any additionla1 right of lvay from 
the Franks in 1928, whcn Proje~ct 6303 was constructed, ~ v h y  dld 'r. 
Frank remove his barbecue lodge from the 20-foot strip of land now in 
controversy? IIoreover, why did the State Highway Comnlils~sion pay 
$830.00 fofr the release executed on 5 l t a r c h  1929 by the Franks? Cer- 
tainly, the State Highway Colinmi~sion in 1928 had no right to require 
the removal of T. Frank's barbecue lodge if it mas not located ~ v i t l m  
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the right of way claimed and estalblislhed in connection with bhe con- 
struction of Project 6503-the JY~lltirison Boulevard. 

Ful~t~hennare, if T. Frank anid hiis wife, Katie Frank, olr either of 
tihein, had in~stituted an action to  recowr nddilt~onal damagc~s in con- 
nection with the alleged t d i n g  of the add~tional 20-foot right of may 
across tlie Frank's propt3rty in addition to the 30-foo~t riglit of way on 
the Old Dowd Road, such action could not have been nlamtaine~d un- 
less inistituted ~ i t h i n  (six months aftor the completion of Project 6303, 
the coil~sltrructio~n of Willtinison Boulevard. Chapter 160 of the Public 
Laws of 1923, now coldified, a~s  amended, a13 Cr S. 136-19. Moreover, if 
such an action had been brought afteir the Franlis slgne~d the rele~ase 
set out hereinabove, such releiase coulld have been ple~adcd in bar of 
the right t,o recovcr any further con~pensation Lnzighter v. Hzghuay  
Commsslon, 238 S . C .  512, 78 S.E. 2d 252. 

The appellants argue tha t  the defcindant has no~t e13tiablished title to 
the right of way claimed because i t  has no dercl of easenlent duly re- 
corded. Be that  as i t  may, it will be nloted tha t  Chapter 1244 of tlie 
Se~sls~on Laws of 1939, arnenlding G.S. 47-27, reads a13 follons: "From 
and after July 1, 1959 the prowsionls of tlhis sectlon dial1 apply to  re- 
quire tlie St,ate Hlghway Com~nis i~~on  to record as hercln provided any 
deeds of easement, or any ohher agreements granting or conveying an 
interelst in land which are executed on or after July 1, 1959, in the 
same mannler and to trhe same extent tha t  inidividunk, firms or cor- 
poi-a~tio~lls are required t o  record such eamnents." 

It furbhelr appears from the evidence that  in the conistructi~on of 
Project 8.16567, begun on S January 1962 and completed on 17 October 
1962, tihat the pavmg, a,s well as the curb ainld gutter, n-as con~st;ructeid 
wholly withm the 100-foot right of way of the JT~lkirilson Boulevaird. 

The appellants further a~sisign as earor tlie a c t ~ o n  af the court below 
in taxing trhe pla~ntiffs with the coists in 6h11s ac t~on .  They contelnd that  
G.S. 136-119 requlres that  the cost? be taxed againlst tilie btate Higli- 
way Commisision. We do niot concede tliat the provibionis of G.9. 136- 
119 apply when it becomes apparen~t that  tllere liais been no takmg of 
plrroperty from the complainmg lanldolwner. 

K e  bliink the evidence adduced in the t ~ i a l  below clearly shows trhat 
the defendant took pwseisision of a 50-foot right of way across tjlie land 
now owned by the plaintiff~s anld tha t  i t  has continuol~sly aieserteci l t l j  

right t1heret1o and kept ~saild right of way duly n~arkecl antd hais innin- 
tained i t  a t  all t~inlels since tlhe campletion of Project GS03 In 1928, ex- 
cept trhc plainhiffs or one of their prcdecessons in t ~ t l e  con~structed a 
Perma-Shone rcneer over the stucco wall on tlhe northern edge of 
plaintiffs' barbacuc lodge building which encroachns on the 50-foot 
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right oif way  approximately nine inicthes, anid further constructed a 
isiign anid marquee ~ ~ h i c l i  ovclliang a walkway located w ~ t h i n  50 feet of 
the  cenlter of n'llkinlson Boulevard. However, the eslslte~nce of tlhese en- 
croaclments are ~n~sufficien~t to ostabliall tlie pln~nt~lffs'  contentioln tlmt 
the  defendsnt never claimed a 30-foot right of v a y  acrosls t11c;r prop- 
er ty  until 20 Novenlber 19G1, when it natifiod these plamtiffs t o  rcmove 
Dhe aforesaid encroachments from said 50-foot right of r a y .  

I n  our opinion, the  remaining ae~signments of error prelae~nt nlo preju- 
dicial error t h a t  would warrant  another healring. The  factis found by 
the  court below a re  suppoirted by conlpetcnt evidence. :md the  facts  
foun~d arc  sufficient t o  support the conclusionrs oif law reached by the 
t r ~ a l  judge. Therefore, the judgment of the court belo~v IS, 111 all re- 
spects. 

Affirmed. 

CHARLES B. SJIITH, BSF., PLAISIIFF Y. EDDIE MARTIN SIJIPSOS AKD 

SARAH ELIZABETH SIJIPSOR', GDS. OF WAYNE ROSSER SIJIPSOS. 
A i i D  THOMAS ROBERT JIcCASTS, ~~~~~~~~m. 

(Piled 11 December 1963.) 

1. Appeal and Error 3 44- 

Where the pleadinqs, evidence and record of the trial affirmatively show 
that plaintiit predicated his asswtion of a defendant's liability under the 
fdmily 1)urlmie doctrine solely upon the basis of such defendant's owner- 
ship of the \ eliicle, plaintiff is in no position to complain if the court sub- 
mits the i s m  upon the theory advanced b~ plaintilt. 

2. Autornobiles 3 33- 
The application of the family purpose doctrine does not depend upon 

onnership of the \chicle, and a person who is not tlie owner but who 
maintains or provides a n  automobile for the use, pleasure, and conrenienct. 
of his family and vho  controls or has the right to control its uhe for such 
purpows. and who aotually or inlpliedly authorizes members of his family 
to so use it, is I~nble under the family purpose doctrme for the negligent 
operation of the car by a ftuuilj nienlber, be he a minor or adult, a spouse, 
parent, brother, sister, niece, or even more remote kin, provided such per- 
son is a b o ~ u  fide inember of the houwl~old. 

3. Same; Parent and Child 3 7- 
A parent may not be held llable for the negligent operation of an auto- 

nlubile b r  his child merely by reason of the relationship, an automobilp 
not being a dangertrns inztrumentality, and there being no contention that 
the parent knew that the child n a s  a rc~3iless driver so as to present the 
question of liability under G.S. 1-538.1. 



602 I N  T H E  SUPREME COURT. [260 

4. .4utomobiles § 5% Evidence held insufficient predicate for applica- 
tion of fmnily car doctrine. 

Evidence disclosing idiat the ch~ild, on his own initiative, negotiated the 
~ ) u r c l ~ a s e  of an autoniobile for  liimself, tliat he made tlie down payment 
with his own nioney ant1 obligated liilnself to pay the balaizce of the pur- 
ohase prier out of his own earnings, but that because of his minority the 
seller would not accept his credit, so that,  in order t~o consummate the 
s a k ,  hit3 father executed the note and conditionla1 sales contract for the 
balance of the lmrchnse price and applied for and obtained in his own 
uanie the certificate of title, registration card, and l i ab i l i t~  insurance, and 
that IT 11cw the purchase was conbumnted the l i e p  were delivered to the 
son and tliat lie retained them contilluously and exercised t~xclusire con- 
trol in the use of the car and pnid fa r  its maintenance, is licld insuflicient 
predicate for the al~plication of the f:in~ily purpose doctrine. 

5. Parent and Child 5 4- 

If the father, mith full Itnowledge of the facts and acquiescence therein, 
perniits his son to receive his own earnings and does not restrict him in 
the use thereof, there is an emancipation pro tan to .  

6. Appeal and Error § 41- 

The admission of incompetent evidence over objection c a m a t  be held 
prejudicial c lie re thereafter substantially similar evidence is admitted 
without objection. 

SHARP, J., dissenting. 

PAKKER and BOBBITT, JJ., join in the d i s~~ent .  

APPEAL by plaintliff from Olive, J., September 1962 Seasion of 
MOORE, docketed and argued as case KO. 452 a t  tlhe Spring T a m  1963. 

Xc t~on  to Ivcover damagels for personal ~ n j u ~ i e s  rabulting f ~ v m  a 
thee-car  colla~on. 

The collis~on occumed about 11:30 P.M., 17 October 1960, on U. S. 
Higliway KO. 1 about 1 mile soutili of T'a~ss in Moore County. ,4t tihe 
polnit of the accident U. S. S o .  1 is a 2-lane paved highway, 21 feeh 
wide, an~d runs generally north and south. Plainitiff was a passenger 
in a 1960 Clievrolet operated by Wayne Rolsser Smlpson (hereinafter 
referred to ms Wayne).  The Clievrolet mas regi~stereld in tlhe name of 
Eddie l lnt111 Simpson (he~emaf te r  Mr. S i m p o n ) .  K a y n e  was tlie 
minor son of 31s. Simpeon, ~ h o  m s  not in t~lle car. Wayne wals driv- 
ing northwnrtily, came up behind a tmcltor-trailer and atiteil~pte~d to  
pass. TTlien lie got dongslde tlie tractor-trailer two south-bound cans 
were ineetlng the t 'mctor-trailer the first a Plymouth an~d the second a 
Pon~tiac operated by Thomas Robelrt AIcCantis. The Plynoutli pulled 
to  the shoulder. \17ayne side-swiped i t  and ran head-on in\to tjhe Pontiac. 
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I n  the collision wiM the Pontiac plaintiff sus~tlained injurieis which 
paralyzed hill1 from his waist down. 

Pla~nt i f f  instituted this ac~tion agamst Wayne, Mr. Sinipslon anld Alc- 
Canitis. The jury found that  plaint~ff was ~n jured  by the negligwce of 
Wayne and an-ardccl $20,0(;0 damages. It found tliat 1IcCants wals not 
guilty of actiionable negligelnce and tliat Mr. Silnp~son was not liable 
unlder the fannly purpose doctrine. From a judgment ulpon the verdict 
plaintiff appeals. 

B r y a n  & B r y a n  a n d  lV11son ck B a l n  for plaintiff appe l lan t .  
Quzllin, R u s s  cE: W o r t h  for T h o m a s  R o b e r t  J I c C n n t s ,  d e f e n d a n t  ap-  

pellee. 
H a y w o o d  a n d  D e n n y  for Eddie  J l a r t i n  S i m p s o n  a n d  S a r a h  E l i za -  

be th  Simpson,  Guardian ad lztenz of W a y n e  Rosser Simpson,  defendant  
appellees.  

AIOORE, J. None of plaintiff's exceptioln~s relating to TTayne are 
brought fonvard in his bnef-they are therefore aibandoned. He  seeks 
a new trial e s  to  Mr. Simpson and I\IcCant.s. 

( 1 ) .  It is contelnded thalt the court erred in its in~sbuction~s to the 
jury on the slecond issue relating to the liability of Mr. Slinpson 1111- 

der the fa~niily purpolse doctrine. 
Plaintiff alleges In pal agraph 7 of his coinplamt tilint "Eddie Martin 

Sinvpsoln ownd the 1960 Chevrolet . . . , . . . the said autoinoblle 
was o ~ ~ n e d  and furnished by Eddie Martin Simpson for the use, plen- 
wre ,  and convenience of his fanllly; and tliat the defelndant MTayne 
lios~ser Siml)son, n-lio wais a meinber of tlie famlly of Ed~die filartin 
Simpson . . . , Tvas perniitted and allowed to  m e  and operate tlie said 
1960 C~lievralet for 111s o~vn  use, plea~sure an~d convenience; and tlizt lie 
was . . . operating the said 1960 Cllevrolet owned by his father pur- 
buant to the family purlpolbe for which ~t via, furnished, and wr-ltih the 
permi~ssion of his fa~ther . . . ." Mr. Sinlpson, anzn-erlng, admittied 
that  t~he automobllc was registered in his name but denied the allega- 
tioas of paragrap111 7 o~f the complaint. 

The evidence bearing u p n  tlie allegat,ions of paragraph 7 of the 
complaint 1s in all mater id  a~specbs uncontradlctod and tends to  eshab- 
lilsli the following facts: ht the time of the accident Wayne wa,s 18 
years of age, lived in his fatlicr'q Iiome and n-ent to i d ~ o o l .  He had al- 
ways lived n-itih his farther. Mr. Simpson was a farmer and also ope~rat- 
sd  a filling s~tat~ion. VTaync worked on the farm anld mals a member of 
hiis fatherk houseliold. Hi~s fa6her was l m d  of tlie liouse. TTTayne tmtl- 
fied tliat he respected his father and was obedient to  him. Until ahout 
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a month before the accident Wayne had owned a 1957 Chevrale~t, tihe 
title t o  wli~cli was registered in hi~s own name (s<ource no6 d~slclo~sad). 
In  1960 Wayne made a profit from a tolbacco crop on acreage he him- 
self had rented from a pulpwoold co~n~pany-lic dld tlie work, bought 
bhe fertilizer and p a ~ d  all expclnlses of producing the crop. His  fat,her 
permitted hi111 to keep these earnings. Wayne negoltiateld for bhe pur- 
chase oif a new 1960 C h e v r o l e t h i s  father had no paslt in the negotiia- 
tions. The down paynmn~t wais the 1937 Chevrolet an~d $400 in ca~sh 
from 111s tobacco crolp earnings; the balance v-as to be p a ~ d  out of his 
tobacco crop blie next fall. When the l lo~ tor  Company rlefused to ac- 
cept c r e d ~ t  papers executed by Wayne, because lie wals a nxnor, Rlr. 
Sirnp~son, a t  JYayne's requasit, executed tile note and conditional sa!es 
conitra~ct for the 81734.09 ballance, applied for and took the title celr- 
tificate in hits name, and obtained in lii~s name liabil~ty inauran~cc. The 
insurance wals an a,ss~gned risk policy because \ T a p e ,  the prin~c~pal 
driver, was a ilimor. lTTayne paid the preimium. The registrat~on card 
was mailed t o  Mr. Simp~son who retained i t  in liis powse~saion. After the 
credit papers were signed V7ayne drove the car home-tlhe keys mere 
del~vewd to him and lie kept them continuoulsly theroafter. Wayne 
bouglit tlie gals an~d 0111 for the car and stood for the repairs. H e  kept 
bhe car In 111s faither's yard, drove i t  to  school and anywhere lie wanted 
to go mitillout olbtaining specific p ~ m i ~ s s i o n  from hi~s father. Mr. S ~ m p -  
son tesrtified tha t  Wayne "hale been going on his own isinlce he wals 16 
wit,hout asking me ( s ~ )  wlien he could come or go." Keitlier Mr. Simp- 
son nor any o~tlier member of  the family, except \TTayne, used the Chev- 
mlet. l I r .  Simpson owned a pickup truck anid an Old~smobile which 
a4nybody in the faindy could use. IIu listed tlie Chcvrol(t for taxes 
along w ~ t h  liis other motor vehicles, but no taxe> had been paid a t  the 
t ~ n i e  of the accident. Wayne te~stified: "I was tile only one who used 
the Chevrold. I t  was mine." 

The court subnut~tad to the jury this (second) i s u e :  "Was the de- 
feudant, Eddie 3Iartin Simp~son, the on7ner of the 1960 Cllevmlet au-  
tomobile for use as  a family purpo~re nutomobilc, and was Wayne 
Rosser S~nlp~so~n u~sing tile 1930 Chevrolet automobile under suclh fam- 
11y purpose?" The jury after hear~ng the court's charge a111swerccl the 
Issue "So." 

ilfter defining the family purpoise doctrine the judge gave the follom- 
in~g mstruction: 

". . . (1)f another panson had bouglit and paid for tilie au6o- 
mobile and had i t  in their control and use, and t~lie person in wl101se 
name i t  wals regi~stered waa actually not t,he owner and lmd no 
conitrol of the use of it, then the penson who really pumhasod i t  
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and mvned it,  paid for  it,  and had the control and use of i t  ~ ~ o u l d  
be the real owncr." 

I n  applying the law to t]lie facts of t,he case t\he judge told t!lc juror- 
tha t  in order to anlm er the second i+uc TI<< they must find tliat : 

". . . Eddie N a r t i n  Simpson 1i:ld l)rov~clecl t h ~ s  a~t01iiolr)ile for 
the rnenlbcrs of the family and \\"tyne 1io1-1m Simpson was one. 
tha t  a t  t he  t m e  he mals operating t l ~ c  autoluobllr :I> a nlelnbor of 
t h e  family, (and t h a t  it was onncci i)y Ecld~e ;\fartin hmpson)  
and p~oviclecl for tlie use and coriv~mence and plea-i~re of the 
f a m l y  . . . ." 

He f~r t lhe r  instructed the jury: 

". . . ( 1 ) f  you are  not satisfied by tlic grester ne~g!lt  of th,> 
ewdence tliat Eddie Mart in  blnlphon n-as the onner of the 1 9 G O  
ahevrolet  automo~bile for  use as a f a~n i ly  1-iurpol.e automobile, and 
tliat Wayne Ko+er Simpson was urmg w ~ d  1960 C l i e ~ r o l i t  :illto- 
mobile a t  the  tlme in question under bucll fanilly purpose, it 
would be your duty  to answer i t  'So' ."  
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molbilc, there mas sufficient evidenlce lo require a ~submis~sion of a n  is- 
sue as to Mr.  Sin~ps~on's liabllity. 

I t  is not as~sential to  hhc appl~ication of tlie family purpolse doctrine 
tha t  tlie one upon ~vlioni i t  is sought to fix liability for the negligent 
operation of a family car be the ownerr. I n  Matthews v.  Cheatham, 210 
N.C. 592, 188 S.E. 87, the minor daughter of male defendant won an 
~autolnoblle in a contesit and took title in her own name; she was a 
inember of her fatiher's liouseliold, Itopt the car In {her fatlicr's garage 
with his automobile, and drove i t  only with the s~pecific co~ment of her 
parents; all members of the family uhed i t  and the fatiller mhztamecl 
it, bought the gasoline and oil and paid for repairs, a i d  listed an~d paid 
taxels on ilt; her mother wa,s driving it, a t  the t m e  of the nccidenit. I n  
Isupport od tlic rullng tha t  the evidence IT-as sufficient to  take the case 
to  the jury 3,s to tlie father's lia~billty, this Court said: 

"In Tlratts v .  Leper, 190 S.C. 722, a t  p. 725, this Court quotm 
with approval the following statement from Berry on Automobiles 
(4th Ed.) sec. 1280: 'The rule is followed in !some of the statm 
in nlhich the quot lon has been delcided, thart olne who keeps an 
autonlobile for the pleasure and convenienlce of him~self and fam- 
~ l y ,  i~s liable for injuries caused by the neglgent operation o~f the 
machine while ~t is being used folr the plea~sure or convonie~nce of a 
inenlber of his faniily.' 

"Huddy's Encyclopedia of ,lutoinobile Law (9th E d . ) ,  Vol. 7-8, 
page 324, states the rule: 'The person upon whom i t  is sought to 
fa~sten lialxl~ty uncle]. the 'family car' doctrine nmst ozr n, provide, 
or mazntuin an autonlobile folr the1 general ulse, pleasure, and con- 
s-clnience of the family. Liability under this doctrlne is no~t con- 
fined to on-ncr or driver. I t  depend. upon control an~d une'." (Em- 
piinsis added ) 

"It  i~s said to be one of tlie indispensable requilsites of the family 
pulpose doctrine tha t  tlie perqon oln ~ h o m  it 1s  sought to fasten lin- 
blllty under that principle owns, ~nnzntazns, or provzdes an automobile 
for tlie general use, pleasure, and convenience of the family." (Em- 
p l i ~ ~ s i s  added.) 5.1 Am. ,Jur., L%utomobilcs and Highn-ay Traffic, s. 601, 
p. 604. "An ~ndispe~nslable requisite of tlic f a m l y  purpofse doctrine is 
itliat the perslon oil wliom i t  is sought to impose lmbility own, mairn- 
tnin, or furnish tlie automobile, and have or exe1rci.e somr degree of 
controd over ~ t s  use. Thus, whew the h ~ , d  of the faniily docs not own, 
main~tain, or cmtrol tlie family automobile, he is not liable under t,he 
family purpose doctrine for negligence In its use by a nlenlbe~r of hi~s 
family; liabllity may not be imposed on the head of a family by rea- 
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son of his knowlodge and consent to its use for a faniily purpose where 
lie does not have ownership, pos~ses~sion. or control of t,he vc~hicle, but 
where t l ~ e  liead of the f a d y  control~s and maintains tile vehcle lle 
may be liable under tlie fnn l~ ly  purpose doctrine even though he doe, 
nolt own 11." 60 C. J .  S., Noltor T7eihiclet, s. 433c, p. 1070. See also the 
discuss~ons In Goode v. Barton, 238 X.C. 492, 78 S.E. 2d 398; Foran v. 
Kallzo. 333 P. 2d 541 (Wash. 1960) ; Richardson v. Ti ue, 259 S.JJ7. 2d 
70 (Icy. 19.53) ; McSa?nal*a v. Prather. 127 S.W. 2d 160 (Ky.  1939) ; 
Ezister v. 1-o~el ,  13 S.T'i'. 2d 1028 (Icy. 1929). I t  would seem that in 
Lynn 2'. Clark, 2.52 S . C .  289, 113 S.E. ?d 127, in u~sin~g the exprei:slon 
"owned, provided clnd maintained" we inadreltently used the word 
"and" instead of "or." 810 f a r  as tlie facts of that  ca<se are concerned 
the inadvertence is of no importance-the defendant nlotlier admitted 
ownership of the car. 

I n  discuwng Small v. Ilfallory, 230 N.C. 570, 108 S.E. 2d 852, anld 
Matthezcs v. Cheatham, supra, the commentator in 38 S. C. L. Rev. 
250, 231, says: 

"It seems lihat tlie true test for determining which member of 
tlie family is to  be lield liable under the docltrine is one of control. 
The basic question to be determmed then is who controls the 
car. . . . 

"The factors of o~~vnersliip and n1ainten;ance have been used as  
a fuflher guide in determining which ineniber of the family con- 
trols the car. . . . (1)n Goode v. Barton i t  was expre~ssly lield im- 
inaterial wlio~se funds were used to purchase tlie car. since liability 
under the doct'rinle 'is not confined to owner or driver . . . [but] 
depends upon control and use.' The 'use' referred to here can only 
mean tliat uce for Whi~ll the car was bought, i.e., use by the fam- 
ily as a general purpose car. Since o~vnership, both legal and equi- 
table, lias been held not to be determina~tive of control, i t  would 
seem tliat matntenance is the more important g u d e  in determin- 
ing control and, hence, in predicting f a m ~ l y  member on whom lia- 
b~ l i ty  will fall. I n  taking this v i m  of the doctrine, North Carolina 
is in llne w1tJl1 the veiglit of authority." (Emphasis added). 

"To impoise liability under t!?e (fzmily purpoise) doctrine it is cs- 
sential to  ectablislli tliat the psrty on whom liability would be im- 
pofsed actually or inipliedly autlior~zed tihe use of the ~eliicle.  I t  must 
be subject to his control. The telst is not rvho onms the vehicle but 
control or the right to control. Since oivnership pre~surnptively indicates 
tile right to conitrol, i t  is frequently stated as  one of the elements nec- 
essary for tlie application of the doctrine. But one may in fact exercise 
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control and direct the u~se oif property w~t~hout  in fact being the own- 
er." G r ~ f i n  v. Pancoast ,  237 N.C. 52, 123 S.E. 2d 310. 

It is the law tillen in North Carolina tha t  one, not the olwner, who 
trmintains or prozlzdes an  automobile for the use, pleasure and conven- 
ience olf his family, cont~yols or has t,he right bo control ~t in such use, 
and actually or impliedly autliorizas nlembe~s of his fanuly to so use 
it, is liable under the fanlily purpose doctrine for trhe negligent opera- 
tion od the car by a fanl~ly member, cau~sing injury. I t  has been held 
tha t  the family purpolse may extend to  and he exenxed by only m e  
member of the family. Goode v. Bar ton ,  supra. 

I n  conisidcring plaintiff's exception to tilie clharge, we assume as  the 
exception requlres us to do and as the jury s e e m  to have found, tha t  
thc moltor vehicle was not owned by Mr. Slmpsorn but wals owned by 
Wayne. There is no evidence tillat M r .  Sinlpson lnaint'ained i t  or t11a.t 
he, or any nlenlbers of his family other than Wayne, used or dlrected 
the uise of i t  or exercised any control of it. Wayne was a minor aon of 
Mr. Simpson, and a t  the t,ime of the accident was a member of his 
household. The inquiry then ils whether Mr. Slrnp~son provlded tihe 
Chevrolet for Wayne and had the right thci-aby, or for sonle other 
reason, to  control ~ t s  use. 

I t  may be tha t  the use by us of t,he expreission "control a~nd right to 
control" wlthout some explanation and re~strilc~tion hais led tihe benclh 
,and bar into unlcertainty. The question here as  to Mr. Silmpso~n's liiabil- 
i ty doas not relate to his right to cointrol his minor son, but his legal 
right to control the use of t 1 1 ~  1960 C:hevrolet. We are too inclinod to 
think of the faimly purpolse docltrine als a sort of antidoitc to juvenile 
delinqumcy or n pa1liatlr.e for traditional youtrhful recklesslnew. Tlie 
dloctrine is not confined to situationis involving parent and mmor child. 
It applies with equal force when the child is an adullt. " I t  makes no 
subsitantinl difference ais regasd~s the 1labil:ty of a parent (under the 
family purpol>e doctrine) wliether the c~hild is a rninolr olr an adult. Tlie 
qucdion of liability docs not depend upon t l ~ e  relatioln of pare~nt and 
c~ll~ld,  and trhc parent is under no more legal obligation to supply an 
autonlobile for the use and pleasure of a mnar child than he b for the 
use a d  plcnzurc of an adult chlld." Tl'ntts v. LcfEer, 190 7S \'C 723, 725, 
130 S E. 630. ,4 p - s o n  may he lilablt. under tl:e doctrine foir damage 
cnueed by the negligence of spouse, parent, brotlier, sister, nclp~liew, 
niccc, grnndohild or o t Jw of more remote kinship, or of one not of kin, 
provided lie is a bonn fide household member l 'nrt Q. Regtster, 257 
S . C .  161,125 S.E. 2d 731; Jlannzng v. H u r t ,  23,j KC.  36F, 121 S E. 2d 
721; TVestmoreland 1,. Gregory ,  25.5 S.C. 172, 120 S.E 2d 523; Smal l  
1 ) .  M a l l o r y ,  strpra: Stansel  2'. J l c l n f y r e ,  237 S . C .  148, 74 S.E. 2d 343; 
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TVhzte 21. JIcCabe ,  208 N.C. 301, 160 S.E. 704; X c G e e  v. C r u x f o r d ,  
203 N.C. 318, 171 S.E. 326; 60 C. J. S., Motor Vnhiclc~s, s. 433d, p. 
1071. 

"Tlie inere fact of the relationslup does not render a parent lilable folr 
tlie torts of hi~s oliild Liaibil~ty of the parent must be predicated upon 
evidence thait the child n as In soine may aotmg in a representative ca- 
p a c ~ t y  suc~h as  ~ o u l d  nlake tlie master reqponsible for the servant's 
tort, or on the ground that  the palrent procured, coinnian~ded. aclv~sed, 
in,stignted or encouraged tile coinmission of the tout by his cllild, or 
tilint tlie parent was ~nclepcnclcntly negligent, as in permtting the oliild 
t o  have access to soinc dangerou~s in~ztrunientality." 3 Strong: N. C. 
Inldex, Parent and Cli~ld,  s. 7, p. 529; Insurance C'o. v. Fnztlkner, 239 
S.C. 317, 130 S.E. 2cl 643; Langford v. S k u .  238 K.C. 133, 123 S E. 2d 
210; Grlljfin v. Pancoast, supra; Lane v. Cha tham,  251 K.C. 400, 111 
S.E 2d 598; Hawes  v. f f aynes ,  219 K C .  53,5, 14 S.E. 2d 503; Bozce,z 21. 
Meutborn, 21s K.C. 423, 11 S E. 2d 3'72. G S. 1-533.1 has no application 
In the insltant case. Planitiff does not seek to impose liability lierein 
upon Rlr. Slnlpson on the ground t11ia1t lie knew llTayne was a rcckle-s 
dnver. And an  autoniobile is not an ~nlicren~tly dangerouls instruineri- 
tality. Lznuzlle v. S l s sen ,  162 S .C .  95, 77 S.E. 1096; 8 N. C. L. Rev. 
239. The btate of Korth Carolina passels upon the qualifications of anid 
i~ssuels drivers licenses to ciiilclren over 16 ycwrs of age, and as n matter 
of public policy places it.. stamp of approval on tlie operation by them 
of motor vehicles The relat~onsliip does not alone make a parenlt an- 
merahle  for the negligenlt conduct of his minor child. There must be 
soniething besides parenthood to connect lum wit11 the n-rong before 
\lie may Incur l iabhty.  L7nv11le v. LYzssen, supra. The queatioxl 111 a caie 
isucli a?  the one a t  bar is nliether the clilld, be he ,z nilnor or an adult, 
was acting for the parent, was using the autoniob~le for the purpo-e 
for ~ l i i c h  the  paient provided it. W a t t s  21. Lefler, szipm. The w r y  
gene-1s of the fanlily purpoze doctrine 11s agency. The qucstion oif 1i:t- 
rbil~ty for negl~gent injury must be detennmed in tha t  aspect. T'oughn 
21. Booker,  217 S .C .  479, 8 S.E 2d 603. Tlie right and duty of a pare116 
to control the activities of hlis n n o r  child 1% not involved. It m n t t c ~ s  
not n-llether Wayne n-as a minor or an adult. If 3Ir.  Simpson had the 
right to control tdlie 1960 Chevrolet, i t  riiust rest upon some ground 
other than the mere relatlo~n~liip of parent and child. 

Omner:li~p of personnl property ordinarily carries with it the riqllt 
of contio! and uqe. Griffin 2 ) .  Pancoast, s7 /prn .  For the purpows of this 
diqcus~ion. Wayne onned the car, not Mr. Simpson. A perion having 
possewon of an automobile by reason of a duty or llcen~nise to proserve 
or use i t ,  or by bailment, or acquiescence of the owner, or ot,lier spe- 
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cia1 right, hars t~he right to control ~ t s  use. Examples: As executor, 
Chappell v. Dean, 258 X. C. 412,128 S E. 2d 830; as pre~wdent of corp- 
oration, Hezter v. L'zirgess, 184 S.E. 769 (Ga. 1036). Undcr the faimly 
purpose doctime one who provzdes or ~,tnzntains an automobile fo~r the 
pleasure and convcinonce of his family ib dcenied to have the ngllt, ln 
the absence of clrcunlstancas requiring a d~fferent result, to control 1t4s 
use. In  the imtant  case there 1s no evldence that Mr. binipson xnain- 
tained the car or had any specla1 possessory r ~ g h t  n'ltli respect thereto, 
so tlie qumtion 1s whether lie provldcd ~ t .  If lie dld not, there is no other 
@tatus or relation~ship w111ch bosto~vs upon 111111 tlie right of clontrol. 

The evidence 1s that  Wayne perkonally ncgot~nted smth tlie Motor 
Colnpnny and agleed upon bhe terms of purchase of the automobile. 
HP made tihe down paynwnt by delivery of his 1957 Chevrolet, t ~ t l e  to 
whiclh was In 111s name, and payment of $400 la cash from liis own earn- 
mgs. When the purchase was consumn~ated, tilie keyis weire delivered to 
him, he retalncd them contmuously and exercised excluisive control and 
use of trhe car. H e  bought tlie ga~soline and 011 and took care of repam.  
He  p a d  the insurance premium. H e  was olbliga~ted to pay the balance 
sf tihe purchase price from h ~ s  tob~aclco crop, hlrs own earning. B e c a a e  
tihe Motor Company would not accept the  credit in,strurnen~ts of a 
mlnor, Mr. Slniplson, ak Wayne's request, executed bhe note and condi- 
t ~ o n a l  sale cantract to secure the blalarnce of the purchase prlce, applied 
for and obtained In 111s name the centlficate of title, reg~skraltioln card 
and l la~b~l i ty  insurance. He  111sted tihe car for t~axes. So far as  the record 
dlbclosels Mr.  41mpson dld not pay onle cent on the purclhase and main- 
tenance sf the car. 15'hat lie provided was credit. His  poisition mas iihe 
same as  if he 11iad become co-maker on a note a t  tlhe bank as  an ac- 
conmzo~dation for Wayne. It was a service that  a friend might have 
rendered as well. If Wayne defaulted Mr. Snnp~son l ~ a d  procedures for 
111s protection. The question ha~s been raised in lsoine caws whether, by 
p e r m t t ~ n g  a minor to use 111s earnings In purcha~sing a car, tdie parenk 
was thereby providing the car. Foran v. Iiallzo, supra; I'i'obznson v. 
Ebert, 39 P. 2d 992 (Wash. 1955). A father is entitled to the earnings 
of an unemiancipated cluld. But  where a father permits liis mmor Eon 
to work for himself and rc~ceive the earnings of liis own labor t o  do  
\ n t h  as  he wishes, there 1ia1s been an emancipat~on with respect thereto. 
Jolley v. Telegraph Co., 204 N.C. 136, 167 S.E. 573; Lotone v. Ozen- 
dme, 153 N C. 267. 69 S.E. 131; Ingram v. Railroad, 132 N.C. 762, 67 
S E. 926. 

W ~ t h  respect to emancipation and the purchase of an automabile, the 
facts in Jaines v. Jantes, 226 N.C. 399, 38 S.E. 2d 168, are strikingly 
parallel to those in the imtan~t  case. Plaintiff's evidence tended to  &m 
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that  a mmor lived in his father's home as a nlen~ber of the  housahold 
but worked elsewhelre and n-as permitted to receive and use his wagas 
als his own, lie bought a Ford anld made the down paymemt by bnansfer 
of his olld Ohevrolet and some caish, his father executed the credit pa- 
pers and took title in his name, the car was kept a t  his father's home, 
he, the son, paid the inst~allnients and the credit papers were delivered 
to  hnn when the indebtedness was fully paid. Thereafter, the &on mar- 
r i d  and was killed in strrice in World JTar 11. HIS  father claimed 
on-ncndliip of the automobile. The son's widow clalmed it as  an inter 
vzzbos gift from the son, and brought this suit for its possession. The 
father testified tha t  he had fed and clothed his son, he, the fatlicr, 
bought tlie car and p a ~ d  o~ne-half the coslt an~d made repains, and tlie 
credlt papers were delivered to lilm r h e n  fin)al payment was made. 
There x-as judgment foo. plalntlff, widow. Thls Court gram~ted a new 
trlal on grounds not pertinent here. On the quastlon of emaacipailon, 
the Court sald: ". . . (T)lie defendant argues tha t  during tthe perlod 
covered by the lnstallrileizts alleged to hare  heem ,paid by his soil, the 
latter n-as a nunor and that dcfenidant n-as by l a ~ v  ent~t led to his eailn- 
I n p .  If that principle can be extended to prope~rty purcha~sed by the 
earnings of the son under the c~rcums~tlances here outlined, the fact that  
tlie fa,trher, with the full knowle~dge of blie facts anld acquiescence 
therein, pern~itted the expendlturc anld purchase, i f  the evldence should 
so dlsclose upon ti second trial, may, w t l i  other pertinent evidence, be 
taken into con~sl~dera~tlon upon the queiitlon of cmanclpatlon." In  the 
case a t  balr the  facts are not In dispute. Mr. Plnlplson permitted ITayiie 
to ~ c c e i ~ e  his earnlngs and dld not r e 4 n c t  Wayne In the use thereof. 
I t  was Wayne's decision to buy t3he car, Ile negotiated all of the t m n s  
of ~~urcliase.  If the questilon of emancipation 11s perltlncnt here, which is 
cxtrelliely doubtful, there waq, under the u n d ~ ~ p u t e d  facts, an enmnci- 
pation pro tnnto.  

\Ye are of the opinlon that  Mr. Simpson did not provide the auto- 
lnoblle. His 11nrt In the tranwction lvas only Incidental and secon- 
dary. 111s a& anlounted to an nccomniorlatlon, an extension of credit. 
The deci~alon to purcli:lzc and tlcquire the car rials m:de by Wayne. 
The transaction TT-ilri- Tnyne 's  idea, Ile mnnaged ~t and took rq )ons i -  
bllity for lt. In  order to qualify as  a provider uii~der the fnn~lly pur- 
pose doultrlne one m u d  be a principal mover, one who intelnds to pro- 

ta1;es c.tcps on his own reqponc.lhllity to see to the conaunm~ation of 

that end without espectatio~n of reimbunsen~enlt os eolinpensation. The 
c ~ ~ u r t  did not err in failing to  submit t,he secoln~d issue to the jury oln 
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!the t'heory of "control or right to control," aparit flrom ownemship in 
Mr.  Simpson. There wals ani~ple evidence to warran~t the court in m b -  
mitting the Issue on the t~lieory of orrnerslup by Mr. Smpson,  aspe- 
cially in the light of G.S. 20-71.1. The court did so preisent the matter. 
The jury has determined the question. 

It was suggested that  tihe decision we have reached would overrule 
T a r t  v. Regis ter ,  supra;  E l l io t t  v. K ~ l l ~ n n ,  2-12N.C. 471, 87 S.E. 2d 
903. and Goode  v. B a r t o n ,  s.iipra. These cases are admittedly of the 
borderline variety, but they are dlrtinqiahable from the cace a t  b,n. 
I n  the T a r l  case, tlie drlver o~f the car a t  tlhe tliiie of the accident was 
a minor. The rar  as given her by her mother and uncle as a grad- 
unltlon gift. S~he, the minor, worked and earned wages, bought the gas 
and oil foar the car and paid for the upkeep, drove the car to anid from 
11-ork and wherever she plea~sed witihout special pernlisslo~n of her 
mother, in ~ l m e  houseihold she lived as a member oif the family. The 
title wals in the mother's name. The nmthe~r had a car of her own but 
also used the daughter's car a t  times. We held the evidence sufficien!t 
to  go to the jury as to the liability of the molther undm the family 
doctrine. It will be observed that  t~he mo~ther provided the car for the 
ulse of tlhe daughter, and the mother also used the car without the q e -  
cific conisent of the daughter. I n  El l io t t  a minor, meiin~ber of hiis father's 
hou~sehold, purchased a car and made a part  of tihe down payme~nlt-his 
father paid a part. His father executed creldit paperls, took title anid in- 
airnnce in his, the father's, name, paid part  af the in~surance premiums, 
paid some of the installnlents on the note, and drove the car art times. 
The car mals also used a t  timas for the benefit of o~ther family membens. 
Obviously tihere was evidenlce tha t  the father wals a principal in pro- 
v id ing  the car and exerclised control.  In  Goode  the min~or son of tihe 
adult defendant was a student a t  the University. The  oar mals pur- 
c~hased by tlie father, with funds belonging to the ison. The title celr- 
tificate was in tdie name of the  fahher. The car wals main ta ined  wi6h 
fundls provided by the father. 

At  be~st the family purpose doctrine is an an~ornaly in the law. This 
Court was reluctant to adopt i t  initially. As the use of motlor vehiclels 
increased the Court grndu:illy expanded the applicla~tio~n oif the doctrine. 
We are not dlspoised to extend the doctrine in tihis State beyond the 
limits already reached. G r i n d s t a f f  V .  W n t t s ,  234 N.C. 568,  574, 119 
S.E. 2d 784. The importance of the doctrine in N o ~ t h  Carolinla has 
bccn greatly reduced by the Financial Responsibility -Acts. G.S., Ch., 
20, arts. 9 and 9X. See 38 9. C. L. Rev. 249, footnote 4. 

( 2 ) .  Thi~s brings us to  a co~nsideration of plalintiff's exceptions bear- 
ing upon $he t~hird issue, AIcCants' negligence. 
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McCants offered no evidence. 0ve4r the plaintiff's olbjelction, folloxed 
by a motion to strike, the court permitted tlie investigating officer to 
testify on crolss-exanlinatio~n, in answe~r to a quesltion by counsel for 
Slimpson, as follows: 

"Mr. JlcCant,s said tha t  he wa,- proceeding up a hill behind a 
car, which he estmated about eight car lengths behind tihi~s ve- 
hlcle. (He  said) 'suddenly I was aware of the vehicle coming over 
the hill from t,he oppoisite direction meeting us. He  was on his side 
and everything seemed 0. I<. until the car alllead of me swerved 
right toward the ditch, and I realized there wals a second vehicle 
approaclhing over tlhe hilltjop, and jn my lane. This paiir of head- 
lights approaching seemed to be even to the right of the center of 
my lane. It all happened so suddenly that  I don't recollect having 
time to sn-erve toryard tlie ditch. I think tihat the fact tha t  his 
headlights were so far orer in my lane I could not swelrve right'." 

Thereafter, mitholut objection, the officer said: 

' 'Mr. McCants inldicated tillat he wals follon*in~g behind the Buie 
vehicle prolceeding in a southerly direction proceeding up a hill 
behind a car;  that  the car in front swerved to the sight toward 
tihe ditch, then he saw Lhelre wals a ~secoad vehicle ahead of him 
and thalt tlie veihicle ahead of him W ~ I S  coming towards him. 
. . . M y  report indicates tha t  Mr. 3IcCants noticed the danger 
of the accident one hundrejd feet ahead and tha t  he was going 
fifty miles per hour a t  tha t  time. Mr. AlcCants told me he was 
gcmg applroximately fifty miles per hour a t  the time oif the col- 
lision." 

J. L. Jones, a witnelss for plaintiff, also testified witrl~out oibjection: 

"He (AIcCants) told me he xars following the taillights of a cns 
a~nd they di~sappeared and the headlight.. n-as right in his face, 
and that  he did not have time to put on brakes." 

The patrolman's recitation of McCantrsl narrative of events preced- 
ing the accident, to which plainLff objected, TI-as clearly incompetent 
a,s hearsay. Since NcCants did not testify, it ~ v a s  not colrroborative. It 
was not an adrniss~on agamst his own interelqlt; i t  Tyas a iself-serving 
declaration n-hich, if true, completely exonerated AIcCants of any 
blame for $he accident. Altlhough offered by the defendant Simp~son by 
way of cros~s-examination, i t  did not tend to exonerate Smpson of 
negligence; i t  tended only to  contradict plaintiff's ca~se against Me- 
Omits. Brothers V. Jemigan, 244 N.C. 441, 94 S.E. 2d 316; Stanisbury: 
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Noi~tth Carolina Evidence, 2d Ed. ss. 140, 167; 4 Wigmore on Ev~dence, 
3d Ed., s. 1045. 

Hoiwever, the substanitially simila~r statements made by McCiaJlits 
thereafter admitted without crbject~on cured the erlTcsr. Strong, Sonth 
Carolina Index, Appeal and Erro~r, 1s. 41; Hall 21. dtkznson, 253 N.C. 
579, 122 S.E. 2d 200. The other exceptions rela~ting to the exclusicm of 
evidence have been carefully considewd. They are ~vithout merit. 

The charge oif the court, when read contextually, properly present- 
ed tlie lam appl~cable to plaintiff's cloaitention tha t  niIcClants was fol- 
lowing the Buie car too closely n-ithout keeping a proper lookout. On 
a11 the evidence, the jury con~cluded tha t  the negligence of young 
Simpson in attempting to  pass bhe tractor-tmiler in the  face of on- 
conling trafic was the sole proximate cause of thils unfortunat#e colli- 
~sion. -4s to  tlie defenldant JlcCants,  plaintiff has failed ibo 6lh0W any 
prejudicial error in the trial below. 

I n  the trial below we find 
No error. 

SHARP, J., dissenting as  to  the defmldant Eddie Mantin Simpison. T h e  
flamily purpose docltsine has been stated and restated many times by 
&his Court and, collectively, the caws define i t  as follmvs: Where the 
head of a household o ~ r n s ,  keeps, provides, or maintains an automobile 
for the convenlience and pleasurc of his family, he i~s liable for injuries 
aaused by the negligent operation of the vehicle by any merluber of his 
family who is using the vehicle for the purpolse for which i t  was pro- 
vided. Watts v. Leper, 190 N.C. 722, 130 S.E. 630; Grier v. Woodside, 
200 K.C. 759, 158 S.E. 491. 

The n e c e ~ s ~ t y  of afford~ng greater protection to fihe ever increaising 
number olf persons injured on our highwayls originated the family pur- 
pose dodlrine. The  ati ion ale is tlliat a father, or ot>helr head of a house- 
hold who has provided an automobile for the plealeure anld convenience 
oif his family, has made their transportation for this purpole hi~s busi- 
ness, and the family-membe~r operator i~s regarded as repswenting the 
fandy-member provider in such u~se. The result puts the fintancia1 re- 
aponsibility of the paterfamilias behind the velhicle he has furnished 
for his fnmily's use while i t  is being thus operated. Dependent members 
of n f a m ~ l y  are nlos~t often financially irres~pmlsible and the minor 
membcra, llke Wayne Simpson in this case, unable to olbtaln adequate 
inlsuranice coverage. 

Under the pleadings and evidence, as the opinion makeis clealr, Mr. 
Simpson can be held liable in this case only if bhe family purpoise 
doctrine is applicable to tlie Clievrolet nr11ioh Waylne wa~s operating 
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a t  the time he negligently injured the plaintiff. The facts relating to its 
purc~haise, title, and use are fully set out in the majority opin~on arid 
are not In d~spute .  Therefore, the legal consequencels to Mr. dnnpsom 

ruc- of Wayne's negl~gence would be the subject of a peremptory I ~ I A  
tion to the jury. 

It is e~tablished tha t  liability under the faindy car doctrine does 
not depend upon o~vnerdiip of the automobile if i t  is subject to the 
corrvtrol of the  head of the houseliold. Therefore, the fact tha t  Mr. 
Simpson never attempted to control either the car or the comings or 
goings of his son 1s not determiniative of his legal l ~ a b i l ~ t y  for plain- 
tiff's injuries. "The test 1s not ~ h o  owm the vehicle but control or the 
right to control." (Italics mine). C;ri,fj?n v. Pnncoast, 257 S.C. 52, 125 
S.E. 2d 310; Jlatthezcs v. Cheatham, 210 N.C 592, 188 S.E. 87; Goode 
v. Barton, 238 N.C. 492, 78 S.E. 2d 398; ElLzott v. KzLLian, 242 K.C. 
471, 87 P.E. 2d 903; Tart  v. Regzster and Flozcers v. Register, 237 X.C. 
161, 123 P.E. 2d 734. Therefore. the decisive question here 11s whether 
Mr. Simpison had the right to control the use of the CIhevro1et which 
K a y n e  was driving on t,he occasiion in quesit~on. 

This right is in no w s e  dependent upon his right to cointrol his minor 
 son and, under t h ~ s  evidence, hie l~abllllty for llTayne'~s negligent opera- 
tiion of the auto~nolbile v-ould have been unchanged had Wayne been an 
adult. Of counse, in the exer~i~se of hlis parentla1 authority, Mr. Simpson 
d ~ d  have the right to control Wayne's use of tihe automobile. Whatever 
the actual~tie~s, the legal right of a parent to control hls minor child 
is in no degree diminished or nullified n-hen the child beciomes the own- 
er of an  automobile. "A pasent can, and often should, forbid his minor 
clhild to use an autoinobile . . . the e n t m  ownersliip of which may 
rost in the minor." Robznson v. Ebert, 180 Wawh. 387, 39 P. 2d 992. 
Certiainly, the right to  control his child does not gwe a father the un- 
restricted right to conttl~ol the child's property. Because a father could 
forbid his son to drive tihe son's car on a Saturday night, i t  does not 
follow that  he could legally require the son to turn t<he car over to an- 
other member of the family for the evening. Homevelr, in thils case, we 
are not concerned v i th  the llaibility of n father for the tort  of his son 
~vhile operatmg an automobile owned anid maintained solely by t h e  
minor son. I n  such a case this Court has held the  fanlily purpose doc- 
trine inapplicable. Grifir, li'. Pancoast, supra. 

Here, Wayne kept the keys to the Chevrolet but his fatha- held the 
legal title to it. The registration card and the insurance were in Mr.  
Slmpson's name. He  listed i t  for taxes in his name. Although IYayne 
had made the down paymenit, Xlr. Simpson had p r i m a d y  obligated 
himself to pay $1,75409, the balance of the purohase price due in bhe 
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fall of 1961. The holder of tlie note and coinditimal sales contoact se- 
curing tha t  balance cartlainly looked to Mr. Simpson as the principal 
obligor and not as an acconlnlodation endorser. Wayne's only hope of 
paylng for tlie car wals his expectlation of a profitaible tobacco cvop in 
1961. However, liis 1960 crop had netted hiin only four hundmd dollam. 

I n  the mask practical sense, Llr. Slirnpson had provzded this auto- 
mobile for his son's pleasure and convenie~nce anld had made i t  po~s~slilble 
for hiin to operate it upon the highways of the state. To hold other- 
wise i~s to  be unrealistic. ITilihout hiis father's credit an~d permission, 
Wayne could neither have acquired the automobile, maintained it, nor 
kept i.t a t  1111s father's home where he lived and was ~suppolrted as an 
unemalvcipated child. In~dilsputably, Rlr. Simpsoln wanted his  on to  
enjoy the status and conwnience which the unrestricted use of an  auto- 
nmblle glvas a teenager today. Therefore, 'IVaynel~s operation of the  
vehicle for that  purpose became RIr. Simpson's business when he  pro- 
vided liis &on wihh the use of a Chevrolet registered in hlr .  Simp~son's 
name, insured in his name, anld obbbained with his credit. In m y  opinion, 
als long 81s Mr. Binzpson allowed title to the automobile to remain in his 
nlanle for tha t  purpoise, he had t~he right to control i t  even trhough 
equitably he and Wayne were joint owners of the vehicle. 

"The faat thak a parent hais title to a motor vehicle i~s, in and o~f 
i~tiself, sufficient to ju~stify tihe a~pplication of the family purpose doc- 
t ~ i n e  where tilie doct~ine is otherwise appliceble, even tihough the ve- 
hicle has been elntirely paid for by the child in quest,ion, and the child 
h~as the beneficial ownenship thereof." 8 Am. Jur.  2d, Auto~mo~biles anld 
Highway Traffic $ 590. 

I t  doas not take a vehicle out of the scope of the family car dmtr ine 
tihat i t  was provided for one member of the fanuly alone. Goode v. 
Bartolz,  supra.  Surely, if a ~veal thy father with eight clhildrcn living 
in his household provided an automobile for each clliild, i t  could not be 
successfully contended tha t  each car did not come mibhin the family 
purpose doctrine. Thi~s doctrine is not restricted to a single car. 

The evidence in tihis case ~llustrate~s graphically the factoris which 
originally brought the family purpolse doctrine i~nto being as an  in- 
istrument of public policy. 38 K.C.L. Rev. 249; LlcCiall, The Family 
Automobile, 8 N.C.L. Rev. 256. It suggests tihat tlhe abdication by 
parents of the right and duty to control their teeniage children, whom 
they enable to acquire automobiles which they cannot afford and lack 
the discretion to operate safely, may be the  explanlation of the follow- 
ing staitiishicls furnished by the S o r t h  C'arolina Deparhnen~t of Motor 
Vehicles : 
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I n  1960, 32 11 percent of all drivers involved in motor velucle accl- 
dents in t l m  State n e r e  In the  1 6  tlnougli 24 nge group. Natlonwlde, 
the  percentage for t<lils age group was 2S.8G percent. I n  1961, per-om 
under 20 yeans old composed 6 64 percent of the drlvers ln th is  Ftate 
but they hnd 1-2 29 perrent of the acc lden t~  More rhr-ers in tlie 16 to 
20 ase  biackot n-ere killed than ~n any ot,lier. I n  tllie natlon, traffic ac- 
c i d e n t ~ ~  are the loadlng cause of deaths '~morig pcrions b e t m e n  tilie 
ages of 15 and 24 

Slnce tliiq Court first recognized i t  111 L ~ n z i l l e  v. S r s s e n ,  162 Y.C. 
93, 717 S E. 1096 (1913) (See Gr.i.fin z .  Pancorrst, sripra, p. 35) ~t lias 
m i d  nlnriy t in l~12 that  tlie family pul po-L. doctrine 1s '(firinly einbcldded 
in tlle lan. of this qtate." G r i n d s t a f f  zl. Tt 'nt fs ,  254 X.C. 368, 119 S.E. 
2d 784; F ~ c v n g  z1 T h o m p s o n ,  233 S.C'. 56-1. 65 S E. 2d 1 7 ;  El l zo f t  v. 
Kzll inn,  Goorle v. B a r t o n ,  supra. Howcver, thc nlajorlty no\y dcclare~s 
tha t  the doctrlnc is an  anomaly in the  I:IK n Iilcli t he  Court  is not  dls- 
posed to catend; tha t  the  Court  was reluctant to adopt ~t ~n i t l a l ly ;  and 
t h a t  1t1s ~mportance  hn1s 11ecn greatly  educed by the Fmanclal Re- 
hponlslb~lity Act. The plalntlff in this case, niade a paraplegic by the  
grok. ~ c g l ~ g e n c e  of K a y n e ,  cannot be e\pectecl to agree The m u r -  
ance on \ T a p e ' s  Clhcvldet n a5 nn nsu~gncd risk "because Wayne,  the 
pnnclpal driver, naq  a minor." Five thouinnd dollars n-a? tlic lllnlt 
of the coverage 

T o  llold Mr .  Simpson llnble ~ o u l d  not extend the doctrine beyond 
the  l ln i~ts  n-e have already reached. T h ~ s  caw comes within the  rule of 
T a r t  21. R E C J ~ S ~ C ~  and Flozcers v. Register .  Ellzott  v. K ~ l l i n n ,  and Goode 
z1 B a r t o n ,  supra ,  and it cannot be c-il~t~ingui~lied from Register .  I n  
Register ,  tlic mother held tltle to t~he automobile nqhich she and an- 
other had given hcr minor daughter. The  daughter bore the cxpenw of 
the car. The fac t  t ha t  the mot!ier occasrionally used bhe daughter's car 
mitead of her on-n, could makc no dIfferencc in her liablllty for the  
daug l i t~ r ' s  ncglgent operation of ~ t .  I n  tlils case, can it be doubted 
t h a t  J l r .  Simp.on m-o~~ld  have nwd  the Cherrolet  had h e  ever needed 
an  automobile a t  a time when 111s Oldmobile was unavailable? It is 
noiteld tlliat In t h ~ s  case l\Ir Smpson 's  crcdlt if p ~ e s e n t l y  providing tlie 
car for TTayne whcrms 111 Register  the mot1ier'- provision was a fait  
accompli r h e n  >lie gave tlie car (completely p a ~ d  for so far  as the  
record in that  ewe reveals) to the  daughter. 

The ~ n a j o l i t y  oplnion defines a provlder a~s follows: "In order to  
qualify a. a provider under the family purpose doctrine one mush be a 
princlp,il mover, one IT-110 intends to provlde for anlolthcr or others trlie 
part!cular thing, the  auton~obile,  and takos steps on liis ov-n rejspon- 
sibillty to see to  t<he consu~nnlation of tlie transaction, and contributes 
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subistanrtially of his own meam to~vard that  end w~thout  expectation 
of rein~bunsement or coi~npenisat~on.~ 

This definition appears to have been ta~lored to fit the mo~trher in 
Register. It fails to  fit h l r .  Simpson only because i t  includes t~lle se- 
quirement tha t  a provider must nott expect relmbunsement or compen- 
slat~on. Thus does tlie major~ ty  seek h e ~ e  to a v o ~ d  trhe rssult of Register. 
It is assumed tha t  b y  trhe de~scriptive phrases, "a princip~al mover" a d  
one who "takes steps on 1111s ov 11 respcmsibility." are not mean~t to sug- 
gest or requlre tha t  the idea of purchasing the car must ovlgznate with 
tlhe prov~der.  No doubt many a fathw, who never thought t o  make 
such an expenditure, ha~s succumbed to the i~npoirtun~tiss and bllandish- 
memts of a son or daughter who thought the f s in~ ly  needed another car. 

Certainly, in a legal senlse, Mr. Sirnp~son became the prin~c~pal mover 
and he took step~s on hi~s own relsponsihl~ty TI-lien he consuminated tihe 
purclha~se of trhe Ohevrolet by signing the note and canditlanal &alas 
contract to secure the blalance due on the automobile, when he had the 
title issued In his name and appl~ed for trhe l~cen~se, and when he ap- 
plied for the insurance-an alesigned ri~sk. Incidentally tha t  insurance 
policy would cover Wayne, not as  tlie owner of trhe car, but bocause he 
was operating it with the consent of the nlamed insured, Mr. Si~np~son! 

Under the majority's definition of a provzder,  in the absence of an 
adm~~ssioa, it d l  be extremely difficult for a p l a ~ n t ~ f f  ever again to 
prove that  an  a~ t~omobi le  regmte~ed in tJhe fahher'ls name, but used by 
a son for his own pleasure and convenicnlce, m a f a m l y  purpolse car. All 
tha t  the solvent, inadequately insured father need do to avoid liability 
11s to arsrsert tha t  he paid for the car, took t ~ t l e  in hi~s own name, and 
made i t  available for the use of liis teenlage son (an aissigned ~Gsk!) 
upon the boy's promise to reinibume him some day. The lam would not 
hold the son to  such a contract. The fiitlier could no more recover the 
puscha~se price of the car from n nunor son who chose to dllslaffirm the 
oonitract than could a dealer 1~110 had sold an automobile to a minor. 
Slhould this Count permit such an unenforceablc co~ntract to nullify the 
family punpoise doctrine which was cwated In the public's interest to 
protect i t  from finanelally i r~cspon~s~blc  niinans? I do not think so. 

In  failmg to malie the appl~cation of tllc famdy purpose doctrine de- 
pendent upon the father's right to contl.01 the automobile bcmg operat- 
ed by \ T a p e  as distingui~slied from 111s bcneficlal ownership tllcrein, 
i t  is my oplnion that t4he trilal judge committed error requiring a new 
t r d  as to the defendant Eddie Martin S~nipson I concar in the ma- 
jority opinion tha t  bhere is no eriTor in Ihe trlal as to 3IcCants. 

PARKER & BOBBITT. JJ.. Join in the dissenting opinion. 
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BBRBSRA J E A N  FARJIER, MIR'OR, BY HER NEST FBIEND, m'. H. F-kRXlER, 
SR. v. KELSOS FERRIS, RT'TII FERRIS, CARL D. FERRIS, AR'D 

KISG AMUSEMEST CONPL\ST, INC'. 

(Filed 11 D e c r m b t ~  1963. ) 

1. Trial a G- 

A stipulntioil hy 'rhe pnrties is a jutlicinl admission and binding upon 
them. 

2. Appeal and  E r r o r  49- 

The findings of fact by the court upon the hearing of a motion to quash 
serr-ice nntl dicmiss the artion and cross aobion against defendant a r e  con- 
clnsire on a p l ~ e * ~ l  if supported bg coinpetent evidence, not\vithstanding 
that there may be eridence co?it?u. 

3. Constitntional Law g 24; Process % 13- 

Wlletlier a foieign corlrorntion has sufficient contacts within bhe state 
of the f o n u i ~  to subject it to vrvice of procrss in a n  aetion in pcrsolcarn, 
and \\hether the nlnniier of scrvicc is a reasonable methoil of notification 
to it ot the action, present a questiou of due process which must be de- 
c~ded in accordailci. rr-ith the tlecisions of the Supreme Court of the United 
Stntei 111~11 the facts of ear11 particular case upon the basis of n-hat is 
fair and reasonable nnd jubt under the circun~stances. 

4. Same- Evidcnce held to snpport findings t h a t  foreigm corporation 
was doing b u ~ i n e s s  in the  State  so a s  to  subject i t  t o  service of 
process by service on Secretary of State. 

Eridcnte tcudinq to qhom th~at a nonrmident corporation, engaged in 
the businws of selling amusement parks rides and deriees, advertised its 
\\-ares throng11 the mails and in a magazine of general circulation in this 
State. that as a result of slrch advertising it  sold, over a period of some 
four Scars. 27 ~h i l~rueu ts  of good< to rnrious customers in this State, that 
it  tlelivered the aimlsenlent ride in question to the purchaser in this State 
by its truck oprrntetl by its eiuploj ee. and i u ~ o k e d  the proltection of the 
laws of thii  Stlate bv having the coutlitionnl sales contract securing the 
balance of the indcbtednesq recorded in this State, etc.. and that the ac- 
tion in w i t  ailose nut of an alleged defectire weld performed by the cox- 
porntion in rec.nuditionias the ride for sale, with cross action by the 
rc*iidnn~t defentlnnts on the erourid that the nonresident eorl~oration was 
primarily liable. tr  hcld iufficient to support the court's Ending that  the 
corporatinn hnrl sl~fficient rontncts in this State, within the piirview of 
G.S 55-144, to  render it amenable to service of prow.% by service on the 
Secretary of State. G S. 5-7-1-26, and such cerrice upon the Secretary of 
State n h o  for\varded the slunlnionses, complaint, and cross action by reg- 
istered mail to it, does not r iolate due process of InnT. Fourteenth Amend- 
ment to the Conctitution of the United States and Article I, § 17, of the 
Coustitution of North Carolina. 

5. Conrts 3 29- 
Where a n  act performed in another state in reconditioning machinery 

in a defective manner results in injury to n person in this State in the 
use of such iuachin~ry, the place of the wrong is in thif; State. 
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APPEAL by defendant Icing hmusemr~nt Company, Inlc., from Parker, 
Joseph TV., J., April 1963 Ses~sion of XEW HANOVCR. 

Clvil action to recover dainages for personal injuries nllegedly cauls- 
ed by defendants' actionable negligence when a secondlmnd or used 
mec~hanical swing or ride kno~vn as n "hlerry hIixer,)' sold and de- 
livered to the individual defendants by the corpo~rate defendant and 
operated by the individual defendants as partners, in mliich plaintiff 
wa~s riding as a paying customer, collapsed due to a defective weld tha t  
weakened the shaft supporting a section of se~ats on the ride, tihereby 
throwing plaintiff from her seat to the ground, heard upon King 
Amusement Company's two special appearanccis anld motions to  quasih 
bhe service of sumnlons and complaint upon it, and t o  qua~slh the ser- 
vice of bhe crolsls actlon of the individual defendants upon ~ t ,  and of 
the  order making i t  a defendaint to the individual defendants' crolss 
action, and to dismi~ss plaintiff's action and the individual defendants' 
crolsis action again~st it. 

From a n  order denying King Amusement Company's niotionls, i t  ap- 
peals. 

Carter, Murchison, Fox & Newton by James C. Fox for  King 
Amusement Company, Inc., defendant appellant. 

Aaron Goldberg for plaintiff appellee. 
James, James & Crossley by John F. Crossley for Nelson Ferris, 

Ruth Ferris and Carl D. Fewis defendant appellees. 

PARKER, J. The trial judge heard the motmnts upon thirtem &ipu- 
lation~s by bhe parties, and upon evidence, made elaborate findin~gs of 
fact and con~clusions of law, and rendened an otrder an set forth above. 
It appears from .tilie reco~rd that  the individual defendants rbs partners 
operate an amusement business a t  Carolinla Beach, Korth Carolinla, 
consisting of the operation of mecihanical wings  and rides. 

T~hiis is a summary of the judge's crucial findings of fact :  

Tlie King Amusement Company, Inc., of AIt. Clemens, Afichigan, is 
a foreign corporation, ~vliich has nerrr  been domesticated in North 
Oarolina, has never been authorized to do business in this State, and 
bars n e w r  appointed an agent for serrlce of process upon i t  in this 
State. Thi~s action wals instituted 26 April 1962, and sunmonls was is- 
sued and served upon t,lie Secretary of State olf Sostli Carolina. (The 
fol lo~v~ng doc~s not appear in the order, but i t  doe~s in the stipulations 
by the parties: The slunmons served on the Secretary of State wals for- 
w a r d ~ d  ncxt day by him by regi~sltered mail to King Amusenienlt Colm- 
pany. Tlie complaint mas later served on the Secretary of State, who 
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forwarded i t  by registered mail to  King Amusement Company.) The 
individual defendants duly filed an  an~swvver to the complaint, in which 
bhey alleged a cro~ss action agamst King Amusement Company based 
upon averments of primary negligence arisin~g out of the breach of 
implied and expres~s warranties, whioh was also served upon the Sec- 
retary of Sltate. (This appears in the s~tipulations by the par t~es  and 
not in the order: An order n-aa entered by the court making King 
Amusement Company a party defendant to the crosls ac t~on  filed 
agamst i t  by the ind~vidual defenda~nts, and a copy of thils order, a 
eumrnonls, a copy of the answer and crolss a c t ~ o n  of the individua! de- 
fendants, and a copy of the originlal summons and of tihe complaint 
were served upon the Secretary of State and senh by him by registered 
mail to Ki~ng Amusement Company.) 

For some years prior to tihe institution of this action, King Anlube- 
me~nt Company has sen~t through the mails three or four t~ ine~s  a year 
to amusement park operators in North Carolina mimeographed lists of 
smu~sement rides an~d amusement park devices for sale, both new and 
used, with the price~s liste~d thereon, bhereby soliciting orders. During 
the same period it has adverti~sed in BILLBOARD, a magazine wlth a 
general circulation in tihe U~nlited Shates and in North Carolina. 

From 24 Mamh 1938 through 26 April 1962, the date of the  institu- 
tion of this action, King Amusement Company, as a result of such 
advetrtising, sold 27 shipmentis of goods to variou~s customers in Xorth 
Carolina. The purchases were made by ma11 or telephone call. Since 
that  time salos and shipments to people in North Carolinla have con- 
tinued. There were sales and shipments prior to 1958. The  ales prlces 
of these various shipments have ranged from a low of $2 to a high of 
$12,000. The prices of seve~a l   shipments were in excelsls of $1,000 a 
shipmen!t. These various sihipmentrs were by parcel post, air and rail- 
way express, railway freight, an~d by King hnlu~sement Company using 
itls o~wn truck driver and representative. King Amusement Company 
delivered an amusement rilde on 20 July 1953. It delivered on 17 De- 
cember 1939 the "Merry Mixer" here. Since the inst~tution of this ac- 
tion, it, by its representative David Har t~vay ,  has delirered three 
amusement rideis to Atlantic Beach, Xorth Carolina. 

Defendant Clarl Ferris sam- a t  Carolina Beach an advertisement of 
King Amusement Company in dhich the "Merry Mixer" here was of- 
fered for sale. Whereupon, he talked by telephone with IT. 0. Kmg, 
pre~sident of King Amusement Company. During the conversation 
King, actlng for King Amusement Company, offered to sell the " J I e r ~ y  
AIixer" for a price of $12,000, to be delivered a t  Carolina Beach, Korth 
Carolma. Carl Ferris accepted the offer. I n  December 1959 Carl Ham- 
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mcmd, a t ~ u c k  dnver of King Amu~sc>ment Company, delivered the 
"Merry Nixer" to t,he individual defendants a t  Carolina Beach, Nolrtili 
Carolma, and tlhe individual defendantis Carl D. Ferri~s and Nelson L. 
Ferris executed a condition~al sales contraot for the "Merry hlixer," 
which .was sent back to  King Amusement Company in Michigan anid is 
recorded in New Hanover County, North Carolina. This was the 
"Merry Mixer" n.h~ch collapsed on 20 June 1960, thereby injuring 
plaintiff. 

King Amusement Company was prior. to 22 December 1939, and 
now ia, one of the largest concerns selling and delivering new and used 
rides in N o ~ t h  Carolina. On and before 3 Octobe~r 1959 there were King 
Amuseincnt Company designed anld buillt rides in Korth Carolina a~s 
follom: one or more a t  IT'hite Lake, one cr  more a t  Clarol~na Beach, 
two or more just outside AIonsoc, one or more near hshevdle, and one 
or more near Boone. Further, tliere were and are other rides in North 
Carolina nlot manufactured by King Amusement Company, but rebuilt 
by i t  and sold and delivered by i t  in Xort~li Carolina. 

At  the commencement oif the present action, the sole property owned 
by King Amusemenrt Company in Korth Carolina, or In which it had 
nn interest, coinisisted of indebtednes,~ due from its North Carolinia cus- 
tomers anid conditional ealos conltsaclts executed by its North Carolina 
customers like tlie one here. 

Based upon his findings of fact, the trial judge made tlie following 
conclusionls of law : 

"1. Service of process was had upon tllle defendant King Amuse- 
ment Company, Inc., in this calse in full compliance with the pro- 
cedural requirements of G.S. 35-146 as  authorized by G.S. 55-145, 
both as  to service of the original acrtion and also as  to the cross 
action by the defendants Ferris. 

''2. Tha t  the oauise of action staded in tlie complaint against 
King Amusement Company, Inc. arises out of a transaction whic~li 
fallls within t~he terms of G.S. 35-145(a), ( 2 ) ,  (3)  and 14) and 
accordingly tlie service r h i c h  was bad in this case under G.S. 55-  
146 brought tilie defendant King Amusemelnt Company within the 
juri~sdiction of this Court for purposels of an in personam judg- 
ment. 

"3. The  cause of action stated in tlhe cmsls action against King 
Amusement Company, Inc. arisas out of a tramaction w h ~ c h  falls 
witihin the terms of G.S. 55-145(a) (1) als well ais ( 2 ) ,  (3) and 
(4)  and the service under G.S. 55-146 brought the defendant King 
Amuisement Company, Inc. within the jurisdiction of this Court 
for purposes of an in personam judgment under such crass action. 
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"4. The activities which bhe King Amusement Company, Inc. 
ha~s carried on in this State have been throughout the period in 
question regular, systemakic and continuous and have resulted in a 
substantial volume of interstate busines~s between said Company 
and persons in t*hi~s State. 

" 5 .  The causes of action stated in the conlplaint and in the cross 
action against King -Amusement Company, Inc, arise oult of the 
activities of tlie said company referred to in the preceding para- 
graph. 

"6. The activities of the King Amusen~ent Clompany, Inc. car- 
ried on in N o l ~ t l ~  Carolina as above found establish such direct, 
sub~stantial and uninterrupted contaat~s by tha t  Company with 
this State  as t o  make i t  reasonable and just for t h ~ s  Court to ex- 
ercise its jurisdiction over said Company in tihis case als autlioriz- 
ed by G.S. 55-145 and G.S. 53-146. 

"7. Under all the facts before this Court, no right of tlie King 
;Imusement Compa~ny, Inc. under the Fourteenith Amendment to 
the United States Coil~stitution or under Alticle I, Section 17, of 
the Xorth Clarolina Constitution, will be violated by this Court's 
eserciise of tlhe jurisdiction conferred upon it by G S. 55-113 over 
said Company." 

Whereupon, the trial judge decreed that King Amusemenit Com- 
pany's two motions to quash tlhe service of summonls and the corn- 
plaint upon it, and to quash the service of the cross action by the In- 

dividual defendantis upon i t  and of the order making i t  a defenldant, 
and to di~sm~isls the action and the cross action againrst i t  be overruled, 
and that  i t  be a l lomd thivty dayis from the date of bhe order within 
which to answer or o~therrwise plead to the complaint and to the in- 
dividual defendants' cross action. 

Appellant asisignls als error all the findings of fact, except the finding 
of fact that i t  is a foreign corporat~on, whicl~ ha13 never been domesti- 
cated in S o r t h  Carolina, has never been authorized to do businelss in 
this State, and has never appointed an agent folr servicc of process 
upon i t  in this State. 

The trial judge heard appellant's two motions upon thiriteen stipula- 
tions by the parties, and upon affidavits offered by the parties. ;l stipu- 
lation by the parties is a judicial admission, and binding upon them. 
Moore v. Elunzphrey, 247 N.C. 423, 101 S.E. 2d 460. The  challenged 
findings of fact find support in the stipulations entered into by the 
parties and in the evidence offered by the parties, except as  follows: 
The trial judge found as a fact tha t  King Amusemenlt Company "war- 
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ranted the ride t o  be in good conldition vlien delivered." Tlie affidavit 
of Carl D .  Ferris is to t,lie effect he, a t  Chrolin,a Beaah, Xorth C~arolina, 
saw an advertisement of King ;lmulseinent Company in whicll~ i t  ad- 
vertilseld a "Merry Mixer" for sale, that he cal!ed i t  by tcleplhone and 
talked to TIT. 0. King, i ts  president, in lIlchigan, t h a t  they di~scussed 
price and tcrnls and delivery, and TI7. 0. King made him a price in- 
cluding delivery to C~arollna Beach, North Carolina, and he accepited 
his offer; that  IGng Amusement Compnny inailed him the contract of 
sale and a conditional sales con~tract, nliich lie and his son signe~d and 
inailed i t  back to King Amusenlent Company; tha t  it and its agenits 
guaranteed to them that the ride was in good condition when i t  was 
sold to t!iein. This variance between the finding oif fact and t!le evi- 
dence 1s not nlaterial on this appeal. F~ir ther ,  the trial judge found as  
a fact tihat a t  the coniinenceinent of this acltlon the sole property owned 
by King Amusenlent Company in North Carolma, or in which it had 
an interelst, consisted of indebtedness due from its Sort11 Cal*olin~a cuw- 
tomem and conditional saleis contracts uxccuted by its Nortli Carolinla 
custo~iners like tlie one here. There is no evldence in the record to ~ihow 
that  a ~ t  the com~nencenient of thiis action any of its customens in Nortli 
Carolina on-ed i t  anytihing, vith t811e polssible exception of tlie inidi- 
vidunl defendants, or that  i t  held any conditional sales contracts in 
North Clarolina, witih the possible exception of tihe one here. It intro- 
duced in evidence the coniditional sales conltract here execulte~d by two 
of tlie individuad defenldants, whiclh instrument is duly registered in 
New Hanover County, Xorth Carolina. The third affidavit of TIT. 0. 
King, presidenit of King Amusement Company, is t o  tlhe effect tha t  the 
cond~tional sales con~tract here was purchased by the Funds for Busi- 
nesis Company of Xem Yo& City and had been tranisferreid to it. His 
n$dnvit does not state that  it v-als tranisferred witihout recounse. It is  
familiar learning that  tlie finldings of fact here are conclusive, if sup- 
ported by competent evidence, not~it~hstandinig tihat there be evidence 
contra. Strong's K\'. C. Index, Vol. 4, Trial, sec. 57, p. 365. 

The asls~nitial questlon for decision is: Do  the finldings od fact of the 
triad judge, which are supported by coinpeiten~t evidence, show tha t  
King Alnu~senlent Company, wlhlch is not present ~vit~liin tJhe territory 
of the  forum, has sufficienk minimum contacts witih the ~stalte of the 
forum, anld tha t  ,there has been a realsonable method of notification t o  
i t  of this suit, so thalt tlhe mainrteniance in the State Court of thiis w i t  
in personam against i t  and bhe maintenmce of bhe crows acltion in per- 
sonam in this suit againlst i t  are nlot prohibited by the "due proceiss" 
clause of the Fourteenth Amenldment to the United Stateis Goiistitution, 
an~d do not offeind "traditional notions sf fair play and sublstan~tial 



N.C.] FALL TERM, 1963. 625 

justice?" This question must be decided in accord with the decision~s of 
the United States Supreme Court. Putnam v. Publzcntions, 245 K.C. 
432, 96 S.E. 2d 445; Internnlronnl Shoe Co. 21. Wash~ngton, 326 U.S. 
310, 90 L. Ed. 93, 161 A. L. 11. 1037; XcGee u. Intemzatzonal Life Ins. 
Co., 333 U.S. 220, 2 I,. Ed. 2d 223. 

n'hether the type of activity conducted ~vitliin the s ta te  is adequate 
to satisfy the lequile:nents depcntlu uimn tlie facts of the particular 
case. PerXtns v. Bengzlet C'orzsolzdtrt~d Mznrng Co., 342 U S .  437, 445, 
96 1,. Ed. 4 5 ,  492. I t  scems, nccordmg to the ino~st recent decl-lon~s of 
the Unlted state; ~ u p r c m e  Court, t t ~ t  thc question cannot be an- 
mered by ~ p p l y n g  a meclianlcal formula or lule of t~hunib, but by ns- 
ccitalliing d i a t  is fan- and ren-omthle and just in tlie circums~tancej. 
I n  the appllcatloli of tln-. flevible te~st, a relevan~t inqulry ia ~ ~ h e t l l e r  
defendant eng'lged In some act or conduct by which i t  may he said to 
have invoked the Ixncfita and protectiollis of tlie  la^^ of the forum. 
Hanson v. L)encXla, 357 C.P. 233, 253, 2 L. Ed. 2d 1283, 1298; Inter- 
natzonal Shoc C'o. v. Tt'a\.l~zngton, supra. U.S. p. 319, I,. Ed. p. 104. 

I n  McGee v. Internatiunnl L ~ f e  Ins. Co., s t~pra ,  t3he questlon involv- 
ed TTas tShe jurisdiotion of C~alifornia orer a Texa~s insurance company 
for tlie pui31)ose of sult on a contract of Insurance. I n  t ihk ca~se, the  non- 
resident dcfendant sollclted a re-1naur:mce ngeemen~t w t h  a resident 
of Callforma. The offcr wah acceptfd In tha t  s ta te  and the lnsurlan~ce 
prenliulns were niallcd from there until the xusured's delat~h. It appear- 
ed that  neither the defendant nor the l.:inplrc Mutual Iniwrance Com- 
pany, an Arizona corpora~tion, who-e i n w ~ a n c e   obligation,^ defe~ndant 
a~ssumed, had ever had any office or agent in Callfornla. Anti qo far 
als the record disclosed defendmt had never ~.ollclted or done any in- 
Burance buslnesis in Californ~a apart  from tlie policy Involved in this 
case. Although the "systeinatlc and continuous activity" of the Inter- 
natzonal Shoe Cornpnny calse was not present, the Court, noting the in- 
terest Callfornla has In providing effective redress for its residents 
when nvnres~denit msurens refuse to pay c lams  on lnlsurance they have 
solicited In tha t  State, upheld jurisdiction of the Clalifornia court be- 
cause the sult "wos baaed on a contrnct wliich had suhstnntial con- 
nectlon with tha t  state." In  this case the Court commented on tlie 
trend tom-ald expanding State junscliction over nonrssiden~t(s, stating 
that :  

"In past this is attributable to  the fundan~cntal transformation 
of our national economy over tdhe years. Today many comniercial 
transactions touch two or mare State~s and may involve partleis 
separated by tlie full coiitment. With t l m  ~ n c ~ e a s i n g  nationaliza- 
tion of commerce hais come a great Increase in the amounk of busi- 
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nass conducted by mail acro~ss state lines. A t  t~he isaine time modern 
tran~sportation and communic~a~tio~n have made i t  much less bur- 
den~sonle folr a party sued to defend himself in a State xhere  he 
engages in econlolnlic act,ivity." 

I n  ispeaking of thiis trend, in Hansotz v. Denckla, supra, U.S. 1). 231, 
L. Ed. p. 1296, the Court said: 

"But it is a mistake to alssume that this trend heralds the even- 
tual demilse of all restrictions on the perscmal jurilsldiction of &ate 
courts." 

The crucial findmgs of fact here, wlilch are suppo~rted by competent 
evidence, show trhe followmg subsltantial contacts of King Amusemenrt 
Company with Korth Carolma: I t  11s one of the largest concernis sellmg 
new and used rides in Xorth Carolina For some yeans prior to the in- 
s t~tut ion of t h ~ ~ s  act1011 i t  has sent through the mails tlhree or four times 
a yeas to amuseinent park operators in North Caro~lina mimeographed 
liists of amu~sement r ~ d e s  and amusement park devices, both new and 
wed,  with the prices lilsted thereon, thereby soliciting ordors. During 
thi~s period it has advertised In BILLBOARD, a magazine with a gen- 
eral circubation in .tihe United State~s and in North Carolina. -4ppel- 
lant's contention tihat by such adverti~sing i t  did nolt soil~cit ordens and 
sales in this Sbate is not realmtic. It is inconceivable that  appellant 
spent money in advertis~ng itis productis for sale for any purpose other 
than to mlicit sales and ordens. I n  Frene v. Louisville Cemcnt Co., 134 
F. 2d 511, 516, the Court very aptly said: "Solicitlation is the fo~unda- 
tion of sales. Completing the contiract often is a mere formalirty when 
the stage o~f 'selling' the customer has been passed. No bu~sinees man 
would regai~d 'selling.' the 't~aking of orders,' 'sol~citation' ar not 'doing 
busmess.' The merchant or manufacturer considers these things the 
heart o~f business." 

From 24 March 1958 through 26 April 1962, appelbant sold 27 ship- 
menix of goods to varlous c~~s tomers  in Noi~tli Caroliilra ars a result of 
huch advertismg. The purchases were made by mail or telepihone call. 
The sales prlces of t1ie.e sli~pment,s v a r ~ e d  fiiom $2 to $12,000. These 
various shipments n-ere made by parcel post, air and rallnay express, 
r a ~ l w a y  freight, and by appellant's own truck drivers. According to a 
slclhedule attached to tihe first affidavit of appellant's president, appel- 
lanlt's truck dr~ver ,  Clarl Hamm~ond, delivered the "Merry Mixer" to 
the md~vidual defendants a t  Carolina Be~ach, Kosth Carolina. Sccord- 
ing to appellantla evidence, appellant had the conlditional saleis con- 
tract, securing an indebtedness of $12,150 (there waa a dovn payment 
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of cash in the amount of $3,000) to i t  by tlie in~dividual defe~ndan~ts for 
the purchase of this "JIerry Nixer," duly recorded in the public reg- 
istry olf Sen.  Hanover County, North Casoilina, thereby lnvoking the 
benefits and protection of the law of t h  State. A schedule attached 
to the second affidavit of appellant's prcllsident shows tha t  appellanh on 
7 A U ~ U I S ~  1962 delivered to Sam Prell, -4tlantlc Bea~ch, Noirth Carolina, 
by its truck driver David EIartway, one kiddie circus tram, one kiddie 
utility fire engine, and one kiddie u t i l ~ t y  boat, and the an~ounrt of sale 
was $S,OW. 

The suit n-as brought on the ground tha t  the "Merry llixecr" while 
in operation by the individual defendants a t  Camlinla Beach, North 
Carolina, collapsed due to a defective ~ c l d  tlmt weakened the shaft 
supportling a section of seat. on the rlde, thereby proxiii~ate~ly cansing 
plaintiff's injuries. The conlpla~nt allegcs, cnter alln, tha t  King Ahnuse- 
ment Company had negligently welded the .haft and nutIs thereon, and 
iQat planitiff's injuries were suffered a~s  a prommate result thereof The 
nllegrd n-rong in the in~stant cme did not originate in t~he conduct of a 
servant or agent of appellan~t present in North Carolina, but arose in- 
stead from acts performed where appellant d ~ d  hhe afore~said velding. 
Only the consequences to plaintiff occurred in Nomth Carolina. It 1s 
appsrentlp yell established, however, tha t  In  la^^ the place of a wrong 
is in the State where the last event tlakes place ~ ~ l ~ i c h  is necessary to 
render the actor liable for an alleged tort. Restatement, Co~nfl~ct of 
L~ITP ,  sec. 377; Gray 2;. Anzer?can Rndzator and Standard Sanltnry 
Corp., 22 111. 2d 432, 176 K.E. 2d. 7G1. 

The crosls action of tihe individual defendants alleges in sublstance 
bhai if  they are liable for plaintiff's injl~ries, then King Amu~sement 
Company i~s primarily liable. 

We have far more in this case than the solici~taltion of orders in one 
state for acceptlance in amoibher, contemplating interstate shipment of 
goods. 

We think it is apparenlt thlalt King .\lmu~sement Company has suffi- 
cient niininlum contacts, in fact substantial contiact~s, wibh Kortrh Gas- 
olina, and t,ha!t t(11ere hals been a reasomlble method of niot~fic~ation to it 
of bhi~s suit and of the cross action therein by the individual defeadant(s, 
so that bhe niainltlena~nce of this quit in personam againlet i t  and the 
maintenlance of this cross action i n  personam againsit i t  in the  North 
Carolina Court are not prolhibited by the "due process" clause of tlie 
Fourteen~th Smendment to the Federal Constitution, and do not offend 
"traditional notiolnis of fair play a~nd substantial justlee," aad are not 
inhibited by Article I, section 17, of the Stlate Constitution. The Illinoils 
and llinnesot~a Supreme Courts in the following cases involving a sub- 
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etantially !similar factual situation have held tihalt the State Court hlad 
jurilsdiction over a foreign corporation: Gray  v. American Radiator 
and Standard Sanitary Corp., supra; Adamek v. Michzgnn Door Com-  
pany,  260 X n n .  34, 108 N.W. 2d 607. See S m y t h  v. T Z C ~  Sta te  I m -  
provement Corp., 116 Vt. 569, 80 A. 2d 664, 23 A. L. K. 2d 1193, and 
annotation thereto; S e l s o n  v. M ~ l l e r .  11 Ill. 2d 353, 143 K.E. 2d 673; 
h l c J l a h o n  v. Boeing Azrplane Co., 1911 F. Supp. 908. JIoss v .  TVznston- 
Salem, 234 N.C. 480, 119 S.E. 2d 445, rclled on by appelllant is e d y  
factually distinguisha~ble. Llttle purpose can be served by di~scussing 
other clalses in de.tail, since tlie existence of sufficicnt LLcontiact" with the 
state of the forum depen~d~s upon tlie pwticular facts in each case. 

We co~nclude that tlie State Court 1iii1s jurisdiction over King Xmu~se- 
ment Coln~pany for the purpose of the inalntenan~ce od this ,suit and of 
the cross aation therein by trhe individual defendan~ts, by virtue of the 
relcvanrt p~ovisionls o~f G.S. 35-145 a ~ s  specified m the trilal ,judge's order. 
The crucial findings of fact supponted by competenit evidence support 
the judge's coaclusions of law, mhioh are cosract, and tlhey in turn sup- 
polrt his order. Appell~ant's a~ssignments of enror to  all tihe findings of 
fact, which aze supported  by competent evidence, anfd to all the con- 
clusio~ns of law and to the order are  overruled. The order below is 

Affirmed. 

CIHARLBS EDWARD HUTCHINS, JR. v. CAROLYN GEsNEVIEVE DAVIIS 
HUTCHINS. 

(Filed 11 Dlecember 1963.) 

1. Deeds 1 s  

A quitclaim deed transfers the grant,or's title as  effeatively as m y  other 
form of conve~an~ce. 

2. Husband and Wife 8 12- 
&yxmation agreements ordinarily are  reroked by the subsequent re- 

newal of marital relations by the parties, but a duly executed oonveyance 
of property in accordance with the settlement is not revoked. 

3. Same: Husband and Wife §§ 11, 17- 
The separation agreement betweal the panties, duly acknowledged a s  

required by G.S. 52-12, provided that  the wife did thereby quitclaim any 
and all right, title and interest in particularly described propenty held by 
the entireties, and she therein agreed to execute a warranty deed convey- 
ing such interes~t, but the deed was not aclinowledged in conformity with 
G.S. 52-12. The parties the~eaf te r  resumed 'uhe marhid relationship. H e l d :  
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The deed of separation constituted a conveyance to the llusbxnd al l  of the 
wife's right, title, and interest in such property, and the rewrn~)tion of 
the marital relationship d ~ t l  not affect the executed conreJance. 

4. Pleadings 3 30- 

I n  pasiing nr~on 1)!:lintift1s motion ft)r jut1:iiient on the  pleading% the 
facts alleged 111 defen(1:lnt's pleadings uiust be nccepted as true. 

5. Assii;t,znce, U r i t  of; Courts 5 9; Judgments  8 20- 
CT en though jutlz~iicnt that the husband is the onner  of the prolm-ty in 

question is prol)er uljor~ ehe f a d s  admitted in the pleadings, the judgn~mt  
may not pro\itlc that the wife be ejected from the premises so long as  a 
prior order in a11 independent action giving tile 11-ife possession of the prop- 
elty rculains in eftect, qince e\en if modification of such prior order be 
proper, it may be done only by motion in the cause in which it mas entered. 

APPEAL by defendant from Tt'alker, Speczal Judge, April 1963 Sm- 
sion of SVRRY. 

Civil actlon to establish plaintiff's onmenship and right to posses- 
sion of real property in ~ h i c h  the court, granting plaintiff's nlot4ion 
tJherefolr, entered judgmenct on t~he pleadmgs. 

There are trhirtcen numbered paragraphs (exclusive of the prayer 
for rehef) m the complaint. Answermg, defendank a~dmltted categix- 
lcally the  allegations of paragraphs Nos. 1-9, mclusive, and of para- 
graphs Nos. 11 and 13. 

The f a c h  so admitted are summarized, except when quoted, as  fol- 
lows : 

Formerly, plaintiff and defendmt were h u ~ b a n d  and wife. On No- 
vember 6, 1961, in an action in the Superior Court of Surry County, 
North Carolina, dcfcndant obtained an  absolute divorce on the ground 
of two years' separation. 

On or about July 26, 1958, pLaintX and defendant, then husband 
and mfe ,  sepsrat$ed; and on tha t  djate t~liey entered into a mparat~on 
agreement "rr~hich was duly executed by bot,h parties, with privy 
warnin~ation and acknowletlgnlent of the defendanlt before Justlce of 
khe Pealce H. 31. Foy." 

Paragraph 2 of said separation agreement of July 26, 1958, pro- 
vides : 

"I t  i~s furthcr underbtoold and agreed that  the husband will pay to 
.tihe ~ ~ i f e  in a lump sum the amount of Two Thousand and Five Hun- 
dred ($2,500.00) Dollars simultaneou~ly with the execut~on of this 
agreement an~d in consideration of the payment of the sum of $2,300.00 
by the hus~bnnd to the wife, the wife does hereby release, diwhargc and 
quitclaim any right to support, maintenlance, alimony, alimony p e ~ -  
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dente l i f e ,  and any and all rights of action, causes of action, claims or 
demand's whlclh she might or could hereafter a4ssert against the eaid 
~hwband  by vil-tue of the nlarital ralationsliip presently existing be- 
tween the said husband an~d wife, the parties harem. I n  addition to the 
foregoing and in consideration of t~he payment of tqhe aforemen~tioned 
sun1 by the hu.band to the n-ife, the  wzfe does hereby cobenant ,  con- 
tract and agree to ezeclite a warranty  deed conveyzng any  and all 
r ight ,  title and znterest zchtch she now  owns in and to the home hereto- 
fore occupied b y  the  parties as husband and wife ,  said deed to be simztl- 
taneoztsly executed w i t h  the execution of thzs contract,  and she does 
hereby qmtclaz?n and release any and all mght ,  tztle and znterest in and 
to tha t  certclm dwelling house heretofore occupied b y  the partzcs, sit- 
uated on the sozith side o! H z g h u x y  #601, zn Whz t e  P lams ,  as  descrzbed 
in Deed Book  181, pagp .!+R1 and 440, S i l ~ r y  C o u n t y  Registry, t o  which  
reference zs herebll made ,  a,zd said dectl is  hereby zncorporuted b y  ref-  
erence." (Our italics). 

On July 26, 1938, plaintiff and defendant executed a warranity deed 
conveymg to 'l%onias 11 Faw the p r s p s ~ t y  in TT'li~te Plams de~scribed 
in paragrap!i 2 of the separat~on figreenlent of July 26, 1958, referred 
to  herelafter a>  tthe subject property; and on July 28, 1935, Thomas M. 
Faw and ~ i f e ,  Virginia S. Fnw, con~eyed  the  subject property to plain- 
tiff. 

On some date between ,July 28, 1938, arid -4ugust 27, 1938, plaintiff 
and defend~ant resumed marital relat\ions. They separated again on 
Augu~st 27. 1958, at whioh time they "du!y executed and acknowledged" 
anstiher separ:ition agreement. Paragraph 2 of the separation agree- 
rnent of A~gusit 27, 1958, in part, provides: "In adldition to the fore- 
going and in consideration of tihe payment of the afo~re~nentionsd sum 
by the husband to tole n-ife, the wife doaa hereby releiaae, quitclaim, and 
dilschalrge any and all nglit, titlle and interest in a~nd to any of the real 
property noLv on-ned by the husband or hereitofore owned by the parties 
as tenant. by the ent~reties and doe~s epecifically releaise her inchoate 
right o~f dower in an~d to the real property owned by the husbanld, plasty 
of the finst plait lierein." 

On August 27, 1938, siniultaneou~s I V I L ~  the execution of the sepasa- 
tion agreement of that  date, plai~ntiff and defendant again conveyed 
the subject property to Thomas 11. Fan-; and on the same date Thom- 
as  11. Faw and wife, v i rg~nia  S. Faw, conveyed t<he subjact property to 
plainrtiff. 

I n  Yovember, 1958, plaintiff and d(.fendant again resunled marital 
relat~on~s. They separated again in 1959 
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The slaid separation agreemc~~ta antd deeds welre recorded in the office 
of the Regl~ster of De& of Surry County. 

In  t!ie deed~s to Fan-, tlle property 1s deccr?l)cd by metes and bounds 
and also by reference to the deeds hy n liicll ~t vaq conveyed to plam- 
hiff and defendant. to n-lt, t,he d e d -  recorded In Book 181, Page 422, 
and in Book 181. Paze 440, s8airi Registry. 

There was nlo p i r a t e  examination of tlhe w f e  or certificate in ac- 
colrdance ~vit~l1 G S. 32-12 in con~lection with the execution and ac- 
kno~vledgment of t he  deeds  to  Faw. 

Plalnt~ff's controrerted allegat~ons are suninilarlzetl belon-. 
Plaintiff alleged he was ousted from the sul~jcct property in 1939; 

that  defendant ha~s had poese~u.;ion t$liereof hwt Iln, p a ~ d  no rent;  an~d 
tha t  a f a ~ r  rental value 1s $125.00 per month. Xn~sworing, defendant 
adnxttecl she lind had polsession: that .!ie had paid no rent ;  and hhat 
$125 00 per inonlth is a fair rental rnlue. She alleged plamtiff wd3 not 
unlawfully ousted but that defendant n as glven poeseslsion of the sub- 
ject property in November, 1939, by an order of trhe Superlor Court of 
S u r v  County. 

Pla~ntiff's allegations that  he is hhe o~wner of the subject property, 
isuubject to  uutstandlng decd~s of t<rusrt thereon, and is entitled to polssas- 
~ s ~ o n  thereof, and tha t  defendant has no right, title or interest therein 
or t o  poisseeslsn thereof, are denied by defendant. 

Defendlant, for a furt,her a n w e r  and defense, alleged in subsitance 
the following: Two cili~ldren, then 13 an~d 18 years of age, were born of 
tihe marrlage of plaintiff an~d dcfcndant. A t  the Kovemhelr Tenn,  1959, 
of the Superlor Court of S u i ~ y  County, hiis Honor, Xllcn 11. Crnyi,  the 
Pres~dmg Judge, upon lnot~on of tehe prc-ent defendant, entered an 
o d e r ,  after a hcarlng for relief pcnden te  Lite, in ~vhich the present de- 
fendant was gra~nted possession "of the h ~ n x p l a c e , ~ ~  to wit, the subject 
property, as a place of residence for the prelsent defendant and her 
minor children. There ha13 been no finial judgment in the cauqe 111 n.111cli 
,said order Ims entered. The separation agreeinents ncre  nullified hy 
t,he rc~sumptloin(s) of marital rclat,ions. Pliaint~ff and defendant, sinre 
eald a~bsolute divorce, h a w  been and :trc owners of the subjwt  prop- 
erty as tenants in corninon. In any e w n t ,  defendant i~s entltled to poi- 
sesaon under Judge Crwyn's ordcr unleb, acd until it 15 modified. 

Plaintiff did not reply to the allegnt~ons of tlefendan~t's w c i  further 
anlssver and defense. 

P1;tlntlff moved for judgment on the pleadmgr on the aq~ertcd 
ground that  L'tlie properly pleaded allcgntionls of tthe anlsxver, even if 

tiaken to he true for the  purpoqe of t l i ~ s  motion, do not conrsltltutc a 
valid and legal defense to the chin1 and demands set forth In tthe com- 
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plaint or to  any part  thereof." .After a hearing on pllaintiffk said mo- 
tion Judge TITalker elnitered judgment rliich, after recitals, pirovidcls: 

"NOTT', THEREFORE,  I T  I S  ORDERED,  ADJCDGED AND 
D E C R E E D  that  lihe plamtiff is onner of tihe previously described 
realty herein, to the exclusion of the defendant; and that  the defendant 
is taxed with tihe costs of this action. 

" I T  IS  FURTHER ORDERED t,liat no ejectment should issue in 
this ca~se slgamet the defendant until the tliue for appealing this judg- 
ment has explred, or, dliould the judgment be appealed, u n t ~ l  this caise 
has been declded upoln appe~al. Should said appelal not be perfected, the  
plamtlff is entitled to hare  the defendant ejected from the premises." 

Defe~ndailt excepted, appealed and asignrs as crror "the granalng of 
pla~ntlff's nlotlon for judginent on tlica pleadings . . ." 

Craige, Brawley, Lz~cas R. Horton for p1ainti.f appellee 
Otis M.  Oliver and F o y  Clark for defendant nppellant. 

BOBBITT, J. "It  is well established in t h ~ s  jurlsdlctio~n tha t  where 
a husband and w f e  enter into a separation agreement a~nd thereafter 
become reconelled and renev their n ~ : m t a l  relation~s, t~he agreement is 
teirmin~ated for eveiy purpose in so far as it remains executory. (Cita- 
t i o n ~ ~ ) .  Even so, a reconciliation and rasuinptlon of marital relations 
by the p a r t ~ e s  to a separation agreeiiient would not revoke or invali- 
date a duly executed deed of conveyance in a property setillemen be- 
 tween tJie pa r t~es  " Jones 2). Leuvs. 243 K.C. 259, 261, 90 S.E. 2d 547, 
and cascis cited; Harrell v. Powell, 251 Y.C G36, 641, 112 S.E. 2d 81; 
Stanley v. Coc, 253 K.C. 620, 629, 117 S.E. 2d 826. 

Too, " ( i ) t  1s well settled in this State t!lat a c0nveyanc.e from one 
spouse to  the other of an interest in an elstate held by bhe enti~aties is 
valid as an ehtoppel when the requ~renicnts of t~he law are complied 
with in the execution thereof." Jones 2). Lewzs, supra, p. 262, and cases 
ciited; E d ~ n r d s  v. Arnold, 250 N.C. 500, 506, 109 S.E. 2d 205. 

Prior to the sepanatlon agreement of July 26, 1938, pl~amtiff and de- 
fendant, husband and n-ife, owned thc~ subject property as tenante by 
blie entirety. 

Plaintiff contends defendant, by the terms of the \sapamtion a g e e -  
menh of July 26, 1935, conveyed to hlm, as part  of the property settle- 
ment then made, all her right, title and ilnterest in the lsubjeclt prop- 
erty. If so, under Jones v. Leu'zs, supra, the subsequent rrccmcilira- 
t ion(s) and resumption(s) of inasitial relationls did not revoke or in- 
validaite such conveyance 
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I n  paragraph 2 of the sepaxaitioln agreement of July 26, 1958, I$ ia 
provided bhat "she (defendant) does hereby quitclaim and release any 
imld all right, tltle and mterest" In and to the subject property. In  ad- 
dition, defend~ant agreed "to execute a warranty deed conveying any 
a~nd all right, title and mterrest" she owned In tihe subject property, 
"said deed to be simultaneously executed with the exeoutton of this 
contract." 

On July 26, 1958, the date of t,he separatlon agreement, plaintiff 
a d  defendanit executed a warranty deed for tlie subject propenty to 
Thomas hl. Faw;  and thereafter, under date of July 28, 1958, Thomas 
M. Faw and wi~fe, Vlrgini~a S. Fam, conveyed the subject property to 
plaintiff. 

The only reasonable Inference its that  the  deed to Faw and the sepa- 
nakion agreement n w e  executed silnultaneously In accordance nit11 .the 
express terms of the separatlon agreement. The ternzs of these docu- 
unelntis dilsclose their interrclatloln a ~ s  partis of a single tran,saction. Sales 
Co. v. Weston, 243 hT.C. 621, 625, 97 S.E. 2d 267. 

I t  1s alleged and ad~niittcd tiiat the separatlon agreemelnt of July 26, 
1935, "was duly executeid by both partlra, with pr1r;y examination and 
acknowledgment of the defendant before Justice olf the Peace H. AI. 
Foy." Defendant's brief states " (t) he certlficalte required by G.S. 52-12 
appeam on both sepanatlon agreements." 

"The title t o  real property may be as effectually conveyed or trans- 
ferred by a quitclaim deed as by a war rmty  deed or any other form of 
conveyance." % C. J .  S.,  Deeds 118; Peel  v. Calazs, 224 N.C. 421, 
427, 31 S.E. 2d 440; Hayes v. Rzcard, 245 N.C. 687, 691, 97 S.E. 2d 
103. 

?IIlndful of the es~sentlial parts of a valld deed, Grqffin v. Sprznger, 
244 N.C. 95, 92 S.E. 2d 682, and casas cited, i t  11s our oplnion, and we 
so hold, tha t  defendant by the terms of paragraplh 2 of the s~eparatlon 
agreement of July 26, 1938, conveyed to plalrvtiff all of her right, title 
and interest in trhe subject property. 

Whether, as contenlded by defendant, the deed of July 2G, 1938, to 
Faw is v o ~ d  because not executed and acknorledged ln accoldance mlth 
G.S. 52-12 is not determinative. I-Iowever, w t h  reference thereto, i t  
should be noted tha t  tihis deed may not be con~zidered a sepiarate and 
distinct tran~sactlon. Rather, the agreenien~t for the execution of well 
deed 11s an  Integral part  of the separatmn agrcemelnt of July 26, 1938, 
and defelndant's obligation to  execute such deed was nece~ssarily con- 
sidered by the justlce of hhe peace before he executed tlie certificate 
(required by G.S. 52-12) attached to said separation agreement of 
July 26, 1958. 
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I n  Fzsher 2). Fzsher, 217 N C.  70, G S.E. 2d 812, heard oin demurrer to 
complainit, t11m Court conis~dered a different factual s~tuation. The 
separlation agreement then considered contsmed no reference to the 
specific property 111 cointrovemy. S o r  did it refer to propefiy held by 
tlie parties thereto as tmanits by the einltirety. The separak~on agree- 
ment provided that the wifc n-as to hold "ail real estate and peisonal 
propeity which she may now own, or hereafter acquire," free from all 
nglit15 of t~lie liuslsand, and +hat the  husband was to hold "any real or 
personal property wliich he may now own, or hereafter acqulre, other 
than tliat hereby specifically mentioined," free from any claim on the 
paat of 1111s w f e ,  hioreover, as stated in the opinion of n'inborne, J .  
(later C.J.) : "Careful e ~ a n m a t ~ l o n  fails to reveal any indlcza in the 
deeid of separation tliat the deed to the trustee should be executed as a 
par t  of tihe separation agreement, nor is there in the deed to the trustee 
any reference to tlie deed of separation." 

Having reached the conclus~on tha t  defendiant, by s a d  ~epara t ion  
agreeinen~t of July 26, 1938, whether considered alone or In conjunc- 
tion with said deed of July 26, 1958, conveyed to plaintiff all her right, 
title and interelst in the subject property, we need not consider de- 
fenldanlt's content~on tha t  G.S. 52-12.2, a curative statute, is unconsti- 
tutional. Decision on this appeal is not based on G.S. 52-12.2. 

I n  passlng upon plaintiff's motion for judgment on the pleadings, we 
must accept as true the facts alleged in defeindanltk furtiher anlsww and 
defense. It appears therefrom that  Judge Gn-yn in an order dated No- 
vembw 30, 1939, p a n t e d  defendant the po~ssessim of tihe subject prop- 
erty as a place of residence for  herself and t ~ o  cliild~en. The facts with 
reference to tlie present status of tlie action in which such order mrals 
enitereid are not di~clo~sed. For present purposes, we must aslsume tihere 
has been no modification of Judge Gwyn's order. Whether lsuch order, 
if picsently in effect, sthould be modified in the light od subsequemt, 
event,s la properly deternmsble upon motion in the ciause in which i t  
wars entered. Suffice to  say, until bhe facts 1v1t11 reference to the presenit 
status of s n ~ d  order and of the action in which i t  mais entered are as- 
certained, no judgment or w r ~ t  of ejectment should be entered or issu- 
e~d in t h s  cnuse. 

There 1s error in the portion of the judgment in whicih i t  is adjudged 
that  plaintiff is entitled to have defmdant ejeated from the subject 
property. Hence, the judgment is modified by striking therefrom the 
paragraph conhaining these provisions, to wit, the second (final) para- 
grapih of the judgment proper. As so modified, the judgment of the 
court below is affirmed. 



N.C.] FALL TERM, 1963. 

In  the circumstances, i t  is ordered t h a t  aaclh party b e  and i~s tiaxed 
witih one-half of t h e  costs i n c i d e d  to t h e  appeal .  

hlodifieid a n d  affirmed. 

FRANCIS J. FUCHS, JR. v. VIRGINIA F. FUCHS. 

(Filed 11 December 1963.) 

1. Divorce and  Alimony § 22- 

A court rendering a decree of divorce has jurisdiation to hear a motion 
in the cause thereagter made for a n  allowance for the support of the 
children of the marriage, notwithstanding the original decree did not re- 
fer  to the cusltody or support of the children or to a prior separation 
agreement between the parties providing, inter alia, for their support. 

2. Divorce and  Alimony § 23- 

Upon a motion for an increase i n  the allowance for support of the 
children of the marpiage, the wife's allegation attacking the subsequent 
marriage of the husband on the ground that the divorce of the second wife 
from her prior husband mas invalid and that  therefore the husband was 
not under legal obligation to support the second wife and her minor child, 
held irrelevant and should hare been stricken on motion, there beiilg no 
contention that  the defendant husband was not financinlly able to provide 
adequate support for his minor children of the first marriage. G.S. 1-163. 

3. Same; Husband a n d  Wife 3 11- 
Provisions in a sepanation agreement for the support of the minor 

children of bhe marriage oannot deprive the courts of their inherent stat- 
u t o v  jurisdiction to protect the interest and provide for  the welfare of 
the infant~s, neventheless, in the absence of evidence to the contrary, i t  
will be presumed that  the amount mutually agreed upon ie just and rea- 
sonable. 

4. Divorce and  Alimony § 23- 
I t  is error for the court to allow a motion for increase in the allowance 

for the support of minor children of the marriage mlely upon the ground 
that the husband's income has increased, without evidence of any change 
of circumstances affecting the welfare of the children or any increase in 
their needs. 

5. Same-- 
In  fixing the allowance for  the support of minor children of the mar- 

riage the court should consider the earnings of the husband as well as the 
needs of the minor children. Fixing the amount of such support by dividing 
the income of the husband by the number of people dependent upon him for 
support, is not approved. 
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APPEAL by plaintiff from Johnston, J., 13 July 1963 Civil Session of 
FORSYTH. 

The parties lieroto n w e  formerly hulsband an~d w f e ,  having been 
lawfully married on 6 September 1947. There were born of thils mar- 
riage two cli~ldren, to  wit, Julia Caron Fuchs on 23 February 1949, 
and Donnla O'Kell Fuchs on 4 September 1954. 

The plamtiff and defendant separated by mutual conlsent on 30 
April 1960. On 6 October 1961, they enitered into a separation agree- 
ment 111 wli~cli ~t ~ v a s  agreed tjhat the defendant wife was to have the 
exclusive superv~sion, custody, care and control of the aforesa~d minor 
children, but p r o v ~ d ~ n g  for vilsitatlon by the plainh~ff husband a t  such 
t ~ n l c s  and under suclh c~rcurnstances as shall be realsonable. Under the 
terms of tlhe agreement 'die plaintiff agreed tha t  on or before the 10th 
day of enrh month, beginning wtih October 1961, he would pay to the 
defendlant ni fe  tlhe sum of $100.00 for the support olf each of trhe afore- 
said nl~nlor ch~ldren until eac~li reac~lles the age of eighteen yeans, it be- 
ing understood that  the  husband's l iab~lity &all terminate prior rto hhe 
eighteenth birtlhday als to either child who shall soolnjer becoime self- 
supporting, or shall marry or die. 

Tlie agreemenlt also provided tlhait tihe plaintiff husband shall pay 
t o  the defendanrt wife $204).00 per month, beginning mtrh October 1961, 
on or befolre trhe 10th day thereolf, and each n~onhh thelreafter for her 
awn  upp port anld maintenance until such time as she sliall die or re- 
marry. 

Tlie separation agreement furtrher provided hhat the liability of the 
plaintiff husband 1 ~ 1 t h  respect to the maintenamlce and suppo~rt of his 
wife and two minor children under tihe provisions of the agreement 
sil~all be subject to modlficntiom for change of circum~stances to the 
Balme extent and in the same manner :as though daterm~ned by a court 
of competent jurisd~ction ~ n t h o u t  the consent of either paalty. 

The plaintiff instituted an actlon in the Superlor Gourt of Fowyth 
County for a111 absolute dworce from the defendant, and a jud,ment 
d~ssolvilng tihe marriage between the plaint~ff and defendant mais enher- 
ed in s a ~ d  a c t ~ o n  on 25 J I a y  19G2. Tlie decree of absolute divonce does 
not r ~ f e r  t o  the custody or support of the cli~ldren born of the dilssolved 
marriage; nor does it mcntion the separation agreement theretofore 
e n t e ~ e d  mto by the parties. 

The plaintiff made the payments required of him by the t e r n s  of 
the separation agreemen~t through February 1963, a ~ t  which ltime he 
advised trhe defendant tha t  he would no longer make the payment of 
$200.00 per month to her on the ground that  slhe had b~eaahed the 
agreement by refusing to permit him to  visit tihe children and ~e~fused  
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to  let the children vlalt him or nr l te  hnn or to aclinowledge bhe r e m p t  
of glfts he liad bent to 111s cliilclre~n. The plaintiff, liowevor, contmued 
to send $100 00 per montll for each chlld ln accordance wit111 the terms 
of the separation agreement lor the support of tlie ininor clllldren 
through July 1963. 

The defendant filed a verlficd motion In the cause In the Superlor 
Court of Fomyth County, dated 11 June l9G3, in thc action in wlncli 
the plalnt~ff becured an ab-olute dlvorce from the defenldant, praylng 
that  the piamtiff be requlred to pay not less than $100.00 per mont~li for 
trhe support and mimtenance of the two m n o r  children lnvo~lverd here- 
XI, untll mcli tnne as  each c!illd at(talns the age of 21  years. 

The movant mtroduced no cvidence as to the need, of the nilnor 
chlldrcn and onlly bet out the follow~ng reason for asking that the 
amount be niclcascd over the amount agreed upon in tlhe separation 
agreement: "In wen- of plalntlff'a niearils an~d condition In life, $200.00 
per month for the support of two ch~ldren 1s not n rea-onlable amount." 

The p l a n t ~ f f  In ap t  tlliie requested the court to find all the facjts 
upon wliicli t,he court m g h t  enter an order relatmg to the pendmg mo- 
ltion of the defendant. 

The court found no facts relnting to the needis of the minor children, 
but slmply found that  the plalntlff, lisvlng marnecl a woman with one 
nilnor clh~ld, n :ts I e-pon~sible for tlic support of five pensolus, namely, 
his two minor children by 111s fillet n ifc, 111s wife and her rninlor ch~ld ,  
land lnniwlf. T ~ P  coult then founid as  a facjt that the plaintiff's net in- 
come, after ccrtaln allowable deductions, was $933.00 per month, wliich 
the court d~vlded by five, resulting In a quot~ent of $190 60. The court 
then found ns a fact that  the sun1 of $1 90 60 per nlont(11 for the supl)oi-t 
of each nilnor clllld 1s requlred In order to nlnlntaln these m n o r  ~ 1 1 1 1 -  

dren m accordance n-1t11 tlhe l,lamtlff'~s means and conditlolll in 11fe. 
The court further found that  plamtlff n as In anears  for the pcrlod 

beginning w t h  Fcbruaiy through July 1963 (notwthstandmg the 
etatement In the tlcfenclant's motion that  lnyi icnts  In the ~ n i  of 
$400.00 per month TT ere pucl by t!lc plnmtlff tllro~lgh Fcbruarj- 1963 I ,  

and ordelcd tlie plallitlff to  pay tlic defe~t lnnt  an addltlonal wn: of 
$1 .I37 20 for c l d d  2upport from February 1963 tlirougli < T L L ' ~  1963, 
and further ordered the phn t l f f  to  pay nlto tile office of tslie Clcrli of 
tlic D o m c ~ ~ l ~ c  Relatlonls Court of F ~ l a y t l l  County the sum of $31 20 
per* nlontli, beginmng Auguqt 1. 1963  and continuing a 11ke anlount on 
the fi1i.t day of each and evely calendar ;nonth thereafter untd fur- 
tlie~r ordcr of tlic court. 

The plaint~ff appeals, aslsigning error. 
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W .  Scott Buck for plaintiff appellant. 
Clyde C. Randolph, Jr., for defendant appellee. 

DENNY, C.J. It clearly appears from the record herein t h t  the 
plaintiff and the defendant were legally divorce~d in an alctioin duly in- 
stituted in the  Superior Court of Forsyth County, hTorth Carolinla, by 
a decree mtersd in said action on 28 May 1962; trhat the nlotion filed 
in the cause for an increase In the allowance for the support of the 
minor clhildren born of the marriage between the plaintiff anld the  de- 
fendant was filed als a motion in the cause in ,said divorce action as 
prov~ded by G.S. 50-13. Weddzngton v. Wedtlzngton, 243 S.C. 702, 92 
S.E. 2d 71; Story v. Story, 221 N.C. 114, 19 S.E. 2d 136. 

Therefolre, the motion to dismiss the defendant's motion on the 
g~oiund tha t  the court below had no jurisdiction to liaar the matter is 
witrhout rner~t,  and this assignment of error is overruled. 

The plalntiiff aslsign~s as  error the refusal of the court below to strike 
all od pasagra~phs I!?, 1G and 17 frolm the defendant's n idion in the 
cause and in admitting in evidenlce tlhe affidavit of T .  I?. Spillman in 
impport of said allegations. 

These allegations are to the effect that plaintiff's presenlt wife has a 
minor cihild by a previous n~~t r r i age  to  one T. F. Spillnlan; tha t  Dor- 
othy J .  Spillman, the wife of T. F. Spillman, obtlained a "quickie" di- 
v o ~ c e  in S c v a d a ;  that said divorce IS ~vi thout  legal effect and is in- 
valid for ihc  reason tillat pilocoss was never served on T .  F. Spillman 
and tlmt lie made no voluntary a~ppearance in mid actl:on uhrough 
counsel or otherwise. I t  is further alleged tha t  the marriage betxeen 
the plainttiff and Dorothy ,J. Splllman is bigamous and that  plaintiff 
ils unldcr no legs1 obligation to support hi~s purported second n-ifc and 
hcr ni~nor  ch~ld.  

The court below denied the motion to strike but held the questions 
iiaised in the allegations complained of did not require :t ruling with 
respect to  the validity of tllle marriage hetween tilie pllaintlff and Dor- 
othy J. Spillman, and assumed trhat the plaintiff 11s legally obligated to 
support himself, his present n-ife, the former Dorotilly J. Spillman, and 
he. 8-yezr-old-chlld. 

Tn tlhe hearing below, the court ma> not have been prejudiced hy the 
above allegat,ions. Howe~.er, in our opinion, these alleg~ati,ollts not be- 
ing material to a decision 111 connection with t*he relief sought, thwe 
bcmg no contention that  plaintiff is nick financially able to p~ovide  ade- 
quate support for his t,~vo minor children by his fir~st maniage, s~hould 
llave been stricken and the affidavit of T. F. Spillman excluded from 
evidence. G.8. 1-153; Cozsnc?l ZJ. Dickcrson's, Inc., 233 S . C .  476, 64 
S.E. 2d 554. This assignment of error is sulstained. 
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The right of a married woman to  support and maintenance is held 
in tliils jurisd~ction to be a property rig!it. The r ~ g h t  of support being a 
property nght ,  a wife may relea~se sucii nglit by contract in tlhe inan- 
ner set out in G.S. 52-12, Ii'zger v. Kiger, 238 N.C. 126, 128 S.E. 2d 235, 
and cited cases. 

I n  the 1a.t c ~ t e d  case, n-e said: "The provis~ons of a 1-alld mparatlon 
agreement, mcluding a co~nisent judgment based thereon, cannot be ig- 
nored or set aside by the court without the conrsent of trhe partlers. Such 
agreements, including consent judglncnts based on such agleements 
v-t-:t,h respect to marlt~al rights, however, are not final anld binding as to 
the custody of minor cli~ldren or as  to the amount to  be provided for 
the support and education of such mmor ch~ldren. Holden v. Holden, 
243 N.C. 1, 93 S.E. 2d 118. Otherwi~se, the parties to a vahd separat~on 
agreement a re  remitted to the rights and hablllltles under tlie agree- 
ment or tlie term.; of tlie ccmsent judgment entered thereon. Lentz 2. 

Lentz, 193 N.C. 742,138 S.E. 12; Brown v. Brown, 205 N.C. 64,169 S.E. 
818; l'zimer 2,. Turner, 203 S.C. 198, 170 S.E. 646; Davis v. Davls, 
213 S.C. 537, 196 S.E. 819; Holdoz, v. Holden, supra." 

The  plaint~ff and the defendanit having been d~vorced, tihe defendant 
is not entitled to alnnony, and she does not seek  such m this case. She 
must rely upon her rights under tlie t e n m  of the sepaantion agreement 
for her own cupport and mamtenance. 

We are advertent to tlie fact that  no agreeinent oir contract between 
husband and wife ~ 1 1 1  serve to deprive the courts of their inherent a. 
well as their statutolry authority to pro~tect the interebbs and provlde 
for the welfare of infants. They may blnd themsclvas by a separat~on 
agreement or by a consent judgment, but they cannot thus w~trlidian- 
cihildren olf the rnarrlage from the protective custody of tile court. 
Story v. Story, supra; S. v. Duncan, 032 K.C. 11, 21 S.E. 2d 822. 

lIon ever, T w  hold thak where parties to a. separat~on agreement agree 
upon the  amount for the suppoi~t anti niamten~ance of their lnlnor 
ohddren, there is a presumption In tlie absence of evidence to the con- 
trary,  tha t  tthe amount niutually agreed upon 1s just and rea~onable.  
\Ye furtdier hold tha t  the court upon nlotlon for an incrcasc in sucii 
allo~vance, is not xarranted in ordering an Increaqe In t h e  a h e n r e  of 
any evideuilce of a change In coildit~ons or of the need for sucli increase, 
particularly when the increase is an-a~dt'cl solely on the grotin~l that t~lic 
father's income has increased, therefore, lie is able to pay a larger 
amount. 

I n  t(he case of Blshop v. Bishop. 243 S .C .  573, 96 S.E. 2d 721, t!iis 
Court saiid: "Ordinanly, in entering a judgmenk for the support of a 
niino~r chlid or children, the abllity to pay as d l  as the needs of such 
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c~hild or children will be taken into conuideration. Such decree is sub- 
ject t o  alteration upon a change of circumstnnces affecting the welfare 
of the clhild or ohildren. G.S. 50-13; Grzffin v. Griffin 237 N.C. 404, 75 
S.E. 2d 133; Hardee v. Xztchell, supra (230 S . C .  40, 51 S.E. 2d 884) ; 
Story v. Story, supra." 

I n  Com~nonwealth v. Gerslznzan, 181 Pa. Super. 76, 122 A. 2d 813, 
the hus~band and wife entered into a separation agreement in vhich i t  
was agreed tha t  trhe wife was t o  have cu~stody of tlhe two niinor children 
born of the nitarriage. These c~hildren a t  the time were about siix and 
two yearis of age. -4 consent order m s  entered im tihe 1Iunicipal Court 
of Philadelphia against t4he husband ~n the sum of $50.00 pelr week for 
the  support of the two nunor c~hildren This amount was identical with 
thah inutually agreed upon for the support of tihese children and incor- 
porated in the sep~r~akion agreeinelnt. Theroaftes, the  plareats were di- 
vorced. Later, the r ~ i f e  petitioned the court to increase the arnount for 
the  support of these children. The court, upon proof tha t  the take- 
Ilmnie pay of the fa~ther of the children had inc~~eased, entered an  o r d e ~  
granting a sniall increalse in the weekly allolwance for the support of 
tihe children. Upon appeal, the Courl said: "There is no~thing in thi~s 
record indicating the necessity for any unusual expenditure in the 
inaintenance of the~se children. " " " Re~sponldent hais remarried and 
now has a wife, and aa~otiher infant c~hild by this marriage, t o  support. 
I n  deterinining the aniount of an  order for the support of children a 
reasoii~able allowance should be made for the living expenlses of bheir 
father in the light of hi. earnings. Coni. ex rel. Buslz v.  Bush, 170 Pa. 
Super. 382, 86 il. 2d G2. The fact that  respondent, after complyme; with 
the ~suppoirt order, had but $69 left each week, for trhe ~suppoli-t of his 
present family, was given no consideration in this procecding. Nore- 
over, Judge Villits conlsidered tha t  respondent's basic l~abili ty nTa,s 
fiscd by tlhe agreeii~e~nt a t  $30 pcr meek and ordered the respondent to  
pay more, on a slho~~ing of an incselav in weekly earnings, and on tihat 
ground alone. The inlcrealse is t r i ~ i a l  in amount but there i~s error of 
lia~v in the order. * " * In a Isupport proceedi~ng trhe issue before the 
court, involve~s a consideration of thc needs of the children, an~d an 
order for their maintenance in an amount, fair  and not confiscatory in 
the light of the  father's earning ability. " " * The needs of hhe chil- 
dren were not considered in t~liis calse and no testiino~ny was taken on 
tlialt qne~stion." The order froni which t h ~  appeal JTas taken was ~ e t  
~ 9 i d e  and the original order reinstated. 

I n  our opinion, the appellamit hercin ils entitled to another hearing in 
~ d l i c h  the court  ill take into consideration the earnings of the  plain- 
tiff lan~d his living expenses als well au the needls of trhese ininloc chil- 
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d r m .  AIoreorcr, we do not approve the inethod used in the court bc- 
 lo^^ in arriving at the :tmount an  aided for the  support of the  minor 
dli ldren involved herein. 

Furtliarmure, tlie order nialcing the  increased allowance retroactlr.e 
t o  a4nld including February 1963, without evidence of some einergency 
situation t h a t  required the  cspendi~ture of suiiis in escess of the 
anlounrtis paid by thc  plamtiff for the support of his m n o r  children, 1s 
neither wari~anted in Inn. nor equity. 

The  olrder entered in the hearing below is vacated and the cau-e re- 
manded for further findings and detrrmina~tion in accord wit11 this 
opinion. 

Er ior  R: remanded. 

PST'L A. B A T T S  v. J A C K  L E W I S  FAGGART,  EDWARD L E E  F U T R E L L .  
MORGAN T R U C K I N G  C O X P i l N T ,  ASD E Q U I P M E N T  LEhSIXG COJI- 
PANT.  

(Filed 11 December 1063.) 

1. Xegligence 9 7- 
Separate and distinct factors lnay concur and join in producing a 

single injury, i n  which event the author of each is jointly and severally 
liable to  the injured party. 

2. Negligence 3 + 
TT'lmther an iuterr ening act insulates the original wrong depends ul1on 

whether there is an unbroken connection between the original wrong and 
the injury <(I that the injurr is the natural and probable consequence of 
the origil~al negligence and should hare  becn foreseen in the light of the 
attendin: circurustances. 

3. Xuton~obiles 55  35, 43- Allegations held insufficient to show t h a t  
injuries were t h e  rcsult of t h e  first of two collisions. 

Plaintiff's allegations xvere to the effect that  he was traveling south and 
thnt a, he nn< rnal,ing a left turn a t  a crow-orer in the ~nedian of n four- 
1,lne hiqhrmg he was struck from the rear by the vehicle negligently op- 
erated by the first clefandant. that this colli4on stunned him. that when 
lie rwained his senrc? his car -was standing crossmars in the n~iddle of the 
northbound lanes of the Iii:.hway, that he proceeded to drive f o l r ~ a ~  (1 and 
turn his rehicle to the left in a noathern direction to proceed into the  
eastern lane when he rv:rc hit from blie rear by the rehicle driven north a t  
e\crs\ir e s1)~eil by the second defendant, nho hail a clear ~ i e w  for some 
900 feet hefore r ~ a r h i n g  the place of the accident, and that the second 
defendant failed to apply his brakes, and crashed into the rear of his car. 
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There n7as no allegation of damage reml~ting from the first collision. Held: 
Demurrer of the iirst defendant for f:lilure of the colnplaillt to state a 
cause of action againht h i ~ n  should hare  been sustained, since the facts 
alkged fail to show a causal relation bNween the first collision and plain- 
tiff's injurieq. 

If the deliiurrer of one of two defendants is sustained for failure of the 
complaint to state a cause of action against liim, tlie question p'esei~rrd 
by the deniurrer for luisjoinder of parties and causes is eliminated. 

, \PPE~L  by drfendant Faggait  froin Gnmbzll, J . ,  Xprd 1963 C ~ v i l  des- 
sion of D ~ v r ~ s o s .  

Plaint~ff 's  action is to recover damages from  defendant,^, jointly and 
scvorally, on account of pc~sonal  lnjurles he alleges he mstained on ac- 
count of their jomt and concurrent negl~gence. The hearing below was 
on the demurrer to the complaint filed by defendant Faggart. 

Plamt~ff b n e s  111s actlot1 on tlie facts alleged in panagrlaplh 7 of his 
conipla~nt, to wit: 

"7. Tha t  on said 16th day od December, 1961, a t  atbout the hour of 
2: 15 -4 11.) pla~ntlff was driving hils autoinob~le in a soutlierly direc- 
txon on ~ s a ~ d  Highway Kos. 29 c t  70;  tha t  said Highway Xos. 29 & 70 
iis a dual highway, w ~ t h  two lanes of sald hqhway adapted for the use 
sf traffic t rsvel~ng In a southern direction, and two lanes of said high- 
n7ay adapted for trhe use of traffic traveling in a norlihern direction, 
w ~ t h  Isaid ~soutll~bound anid northbound lanes of traffic bemg beparaked 
and divided by a median; that. a t  various places on said highway tiliere 
w e  crotas-over driveways leading bhrough sla~d med~an ,  bulk for the 
purpose of enabling and permitting tsaffic to drive through tlie median 
and cross from the sout~hbou~nd lanes of traffic an~d vlce versa; tha t  
plaintiff was lawfully operating his slaid autonmbile on the right or out- 
side lane od the southbound traffic lane on said highway, ~vhen he ap- 
proached a cross-over driven-ay leadlng through the median on @aid 
higliway, a t  the intersection of s~aid highway and the Pmey IYoods 
Road, known as State Road #2048; that plaintiff, intendmg to make a 
left turn into the cross-over driveway and through the rneldian nt said 
intensection, turned on 111s left-turn signal light a~pl-wosiniately 300 
feet before he reached the e a ~ d  cross-over d r ~ v e  lending tliiougli said 
med~an ,  alnd pulled and turned his car Into tilie left and imide lane of 
traffic 0111 the southbound lane of s a ~ d  liigliway; that as plaintiff was 
making a left turn into s a ~ d  crolss-over driven-ay, and while the rear 
end of hi,s automabile K ~ I S  extending out into the left or inbide lane in 
said highway, the defendant Jack LOWIS Faggart,, operating hi~s 1956 
Buick automobile, . . . wals traveling on the inside southbound lane 
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along said higlin-ay witihout keeping a proper lookout and obselrving 
t~mffic upon said highway; t h a t  said defendant F~aggart  failed t o  slow 
down his a u t ~ ~ n i o b ~ l e  while plaintiff mas lawfully making said turn,  and 
lie ran  into the rear end of plaintiff's automobile in a violent man,ner. 
and his head and other parts  of h ~ s  body came in v ~ o l e n t  contact w~trh 
the mterior of liis said automob~le  and he was ~non len ta r~ ly  stunned 
and shocked; tha t  plaint~ff regained 111s senses while 1111s s a ~ d  automo- 
bile n-a~s stopped crossvays In the n l~ddle  of s a ~ d  northbound lanes of 
traffic on said highway, and he was proceeding to drive lii~s car forward 
arid turn the same to tlie left in a northern direction to proceed into 
the  eastern or outside lane of the northbound lane~s of traffic; that  while 
plaintiff was proceeding to d n v e  into and along said ea~stern and out- 
side l~ane as aforesaid, the defendalnt Edward Lee Futrell was ap- 
proacli~ng the  scene while traveling in a northern direlction along the 
northbound lanes of Ihghn-ay S o s .  29 S 70; tha t  lie canle over the top 
of a hill approaching t(he slcelne of plaintiff's perill, and while he wa~s 
900 feet from plaintiff, he had an  uno~l~structed view of plaintiff and 
the  scene of liis peril; tiliat . . . t he  delfenidant Futrell was operatmg 
said tractor-trailer a t  an  unla~wful and excessive ra te  of sneed of more 
than 60 n i~ les  per hour;  tha t  he did not alpply his brakes o r  slow down 
eaid traclor-t(rai1er a s  he approached plaint~ff 's  autonlobile on the  
ensteln or outside lane of said higliway, and he ran into the rear end 
od plaint~ff 's  automobile ~ i t h  such terrific force tha t  he knocked and 
)drove plaintiff's autonio~b~le off the pavemcat and acloss the easteln 
shoulder for a distance of appiioxiinately 100 feet and up a four-foot 
cinbanknient located off tlie eaqtern 1s1de of said h ighr~ay ,  and the large 
trailcr of said tlruck crushed and pinned plamtiff's automobile against 
t,he said bank, a t  wliioh time p l a ~ n t ~ f f  was knocked unconwou:, nnd a 
fen- niomcnts tliereafter 111s said autoiiiobile caught on fire, and wli~le 
p lamt~ff  n as p ~ n n e d  inside 111s said automobile the same n as buining, 
and plamtiff w f f e ~ e d  burns over various pa1 ts of liis boldy 111 add~ t ion  
to o~ther injurles heremafter alleged " 

Plaintiff alleges the tractor-trailer was operated by defendant Fu-  
trell on smd occasion als agent of the corporate defendants and in t l ~ e  
di~scharge of his duties a s  such agent. 

Plaint~ff  alleges tlic reispectls in which defendant Faggnrt was ncgli- 
gent, allege5 the  respect,^ In which de~fendant Futrell and the colrporate 
defenid~anta were negligent, and allege3 that  the  joint and concurrent 
negligence of defendants proximately caused 111s injuries. 

Defendan~t Faggart demurred o~n two grounds, namely: 1. Tha t  the 
complaint fails to state a cau~se of action agamslt him ( a )  in tha t  plain- 
tiff does not allege he was injured or damaged as a result of t'lie first 
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collision, and (b)  the factis alleged disclose the nagllgence of defen- 
dant  Futrell was tlie sole proximate cause of plalnitlff's allcged injurie~s. 
2. That Ohere 1s a misjoin~der of parties and causes of actlon in tha t  the 
complaint alleges two sepallate and distinct causes of actloll occurring 
tat different t ~ m e ~ s ,  causlng different injurles and dalliages, one by plain- 
rtlff ag~ainst defendant Faggart and the other by plaintiff ttgalnst de- 
fenldant Futrell and the corporate defendants. 

The court overruled said demurrer. lk fendan t  Faggart excepted, ap- 
pealed and assigns as error the oreirulmg of 111s sald demurrer, as~sert- 
ing his demurrer was "interposed as a matter of right for inisjoinder of 
parties and causes of action." 

TV. H. Steed and Charles F. Lambeth, Jr., for plaintiff appellee. 
Tt7alser & Brinkley for defendant appellant Faggart. 

BOBBITT, J .  Faggart asserts, as 111s first ground of demurrer, tha t  
the complaint doas not allege a cause of aotion against him. If t~hi~s be 
true, there is no misjoinder of parties anld causes of action. Shaw v. 
Barnard, 229 N.C. 713, 51 S.E. 2d 295; Jordan v. Maynard, 231 N.C. 
101, 56 S.E. 2d 26; T17etherzngton v. Motor Co., 240 S . C .  90, 81 S.E. 
2d 267. 

The complaint contain~s no allegakion of injury or damage proxi- 
mately caused by tlie first collision, to wilt, wlien plaintiff's car was 
struck by the car oporated by Faggari. Plaintiff seeks to  recover for 
injuries caulsed by tlie second collision, to wit, when plaintiff's car wals 
d r u c k  by trhe tractor-trailer operated by Futrell. 

The complaint alllegcs hhe second colli~sion and plainitiff's injuries 
were proxiinately caused by the negligence of Futrell while acting as 
agent for the corporate defendants. The crucial question is whether, 
upon the factis alleged, the alleged negligence of Faggart, conceding 
1111s negllgenlce prox~mately caused the first collision, may be considered 
a (concurring) proximate came of the second collision. If not, plain- 
tiff has alleged no cause of actlon again~st Fagga~rt and hi:> demurrer 
srhould be sustained on tha t  ground, not for misjoinder of parties and 
clauses of action. 

"There nlay be t ~ o  or more proximate causes of an injury. Thesc 
may originate from separate and distinct soureels or agencles operat- 
ing inldependently of each otlicr, yet if hhey jom and concur in produc- 
ing the result complained of, the author of each cause would be liable 
for t,he daniagc~s ~nflictcd, and action may be brought against any one 
or all als joint tort-feasoas." Barber v. Wooten, 234 N.C. 107, 109, 66 
S.E. 2d 690; Riddle v. Artis, 243 N.C. 668, 670, 91 S.E. 2d 894. "This 
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principle 1s applicable when the facts are such as  to jusltify trhe ~ i e w  
tihat the several acts of neghgenre on the pa r t  sf two different p e i ~ o ~ l ~ s  
concur in contributing proslmately t o  the Injury coinplamed of." Till- 
man v. Bellanzy, 242 S . C  201, 204, 87 S.E. 2d 233. 

Plaintiff contends the facts alleged in the  complaint suppoat his alle- 
gations tliat the second coll i~ion ~r-a~s proximately caused by tilie joint 
and conicurring negligence of all defendan~t;. Faggart  contends ~t ap- 
peaas from the facts alleged by plaintiff t h a t  trhe negligencc of Futrell 
was the  sole proslmate cause of the second colliaon and t,llat hi~s (Fag- 
gart 's) negligence was not a concurring proximate cause. 

"The doctrine of intervening negligence is n-ell established In our 
la~w. I t s  essential elements and goveiming principles are n-ell defined 
and elaborately explained in former decisions of this Court. Furhher 
elaboration here is unnecessary." Rzddle v. drtzs, supra, and cases 
cited; Fnz~th v. Grzibb, 233 S . C  663, 78 S.E. 2d 598, and cams cited. 

T l k  Court, in B u t n w  v. Spease, 217 N.C. 82, 87. 6 S.E. 2d 808, and 
prior c a m ,  ha~s quoted w t h  approval thi;: statement from the  opinlon 
of 31s. Justice Strong in R. R .  v. Kellogg, 94 U.S. 469, 473: "The ques- 
tlon always is, W a s  tlhere an  unbroken connection bet~veen the  Tvong- 
ful ac t  and t'lie injury, a corztinuous opcratlon? Did  the  facts con~stltute 
a continuous succession of events, so linked together as to make a nat-  
ura l  whole, or n-as there some new and independent cause intervening 
between the wrong and the injury? It 1s adnxtted tha t  t~he rule i~s dif- 
ficult of application. B u t  it is generally held, tha t ,  in order to warrant 
a findlng tha t  negligen~ce, or an  act not amounting to wanlton wrong, its 
the  prosiinate cause of an injury, i t  rnust appear t h a t  the  injury n-as 
the  natural  and probable conlsequencc of the negligence or wrongful 
act ,  anld tliat i t  ought to  have been foreseen In tthe light of the  at tend- 
ing circumstances." 

The facts alleged disclose: As a result of the first collision, tole plain- 
tiff "~wis  nlonientarily stunned and shocked." T\71ien he "regain.ed 111s 
senses," 111s cns " n ~ ~ s  stopped crolssways in the nllddle of staid north- 
bound lanes of traffic " Upon regalning his senses, plaintiff proccedcd 
to  drive his car forn-ard, to turn to h ~ s  left and to proceed in160 and 
along "the eastern or outside lane" foir northbounld traffic. The tractor- 
trailer operated b y  Futrell, traveling north, "appronched plainltiff's 
automobile on the eastern or outside lane of said highrr-ay, and he ran 
Into the rear end of plaintiff's auto~tmbilc n-it11 such terrific force 
. . ." Futrell had "an unob~structcd vi tv  of plaintiff and the  scene of 
his peril" for a di~atance of 900 feet. Sotn-ithstandlng, he did niot apply 
his brakes or slo~t- down but  continued a t  a spced of more than 60 
miles per hour and cra~shed Into the rear of plaintiff's car. 
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Barrs  1.. FAGGART. 

Under the facts alleged, the second collis~on did not occur wlien 
plaintiff's car "was stopped cro~ssn-ay:: in the middle of said nontli- 
bound lanes of traffic." Kor did i t  occur while pliaint~ff was "stunned 
alnld ~s~hocked " On tlie con~trary, it occurred after plaintiff had "regain- 
ed liis sensas" and had operated hiis car onto and was proceeding north 
allong the eastern or ouhside lane for northbound traffi~c. Plaintiff had 
rega~ne~d control 04 b11s car anld svas oprrating it in tlie proper lane for 
northbound traffic when tihe tractor-trailer opera~ted by Futrell over- 
took plaintiff's car and clrashed into tdhe rear thereof. Futrell's vielvi of 
these occurrenceis was unobstructe~d. Absent the first colli~sion, if plain- 
t ~ f f ,  travelin~g south, had tumed left, crossed the median anid turned left 
into and proceeded nloi-th along the e~aistern or outside lane for north- 
bound traffic his car TI-ould have been in the same position als when 
oventaken anld struck by the tractoir-trailer. I n  our view, plaintiff's 
factual allegatiolns affirniatively disclose that  negligence on the part  
of Faggarrt in proximately causing the fillst collisiion was not a proxi- 
mate came of tihe  second collision. 

I n  Barber 21. E700ten, supra, and in Rzddle 21. Artzs, s u p ~ a ,  the de- 
cilsions s~tresscd by plaintiff, deniurrenr interposed oln the ground of 
nkjolinder of partias and causes of actioln were overruled. These calses 
arc readily distinguishable. In  Barber, the plain~tiff was a passenger. I n  
Rzddle, hhe plaintiff n-as an opeaator. In each, the complamt alleged 
tilie plaint,iff was seriously injured and unlable to extricate herself (liim- 
sedf) as a result of the finst collision. In  eaoh, i t  appears fro111 the plain- 
tiff's allegationls tlmt the car occupied by the plain~tiff was not operated 
by anyone between the first and succeeding coll~~sion(s).  

In  oitlier decisions cited by plamtiff, the evidence wajs held slufficient 
to requ~rc submssion of an ilslsue as to tlie joint anid concurren~t negli- 
gence of tlie defendants. In L e z ~ ~ s  v .  Hunter, 212 X.C. 50-4, 193 S.E. 
814, the plaintiff'ls intestate, a pedestrian, as a result of being struck 
by the car of defen~dant Hunter, n-as lying pro~strate and unconscious 
In the street when struck by the car of defendant Speaas. In  West  v. 
Bnking Co., 208 K.C. 526,  181 S.E. 251. t'lie pl~alntiiff's  rites st cite, a 
~~edes i r i an ,  was struck, knocked down and injured by the car of one 
defendant and wide attempting to rise was struck by bhe kuck  of tlie 
other defendants. Successive collisions are not involwd in Tzllnzan v .  
BelLnmy, supra, and in Ulcmgardner v. Allison, 238 K.C. 621, 78 S.E. 
2d 732. 

TT'li~le not cited by plaintiff, i t  seems appropriate to refer to Hall v. 
Coble Dames ,  234 N.C. 206, 67 S.E. 2d 63, wllcre a judgrnerit austain- 
mg the defendnnts' demurrer to the complaint was reversed. There, 
the complaint alleged that,  as a resul~t of s collision proximately caus- 
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ed hy the defendants' negligence, the plaintlff n-as "severely shocked 
and shaken up;"  that after gettlng out of his car, tll~e plaintlff wals "still 
in a dazed and addled condltr~on from shock caused by the colli~sion," 
and that, while in sald condit~on, plaintlff IT-as struck and Injured by a 
car operated by an unldentlfied rnotonst. 

Judge Gambill's order owrrulmg Faggart's donlurrer 11s erroneous 
land 1s vacated. Faggart's denlurrer should have been su~talned on the 
first ground asserted therein, n~n~ncly, tha t  the complaint does not al- 
lege facts sufficient to co~nstitute a cause of actlon a g a ~ n s t  him, there- 
by elnninatlng t<he question as to rnis~olnder of parties and causes of 
aotlon. The cause is remanded with dlrectlon tha t  suclll order be cn- 
tered. 

It 11s noted tha t  defendant Futrell a~nd the corporate defendants are 
not parties to this appeal. This deci~slon does not affect the pendency of 
the action a~s between plamtiff and thebe defendant  or tjheir r~glits and 
liabilities znter se. In  this connection, see SIzaw v. Barnard, supra; Jor- 
dan  v. Maynard ,  supra; ST7etheruzgton v. Motor  Co., supra. 

Error and remanded. 

J. IT'. ROSSER. BDJIIKISTRATOR OF THE ESTATE OF JIARTHA C. ROSSER, DE- 
cc.issn v. FATE RUCHAKAN SMITH. 

(Filed 11 December 1963.) 

1. Appeal and Error 8 51- 
Where defendant introduces testimolny, only the motioln to nonsuit made 

a t  the close of all of the evidence will be considered on appeal. 

2. Trial § 21- 
In passing upon motion to nonsuit made a t  the clolse of all of the evi- 

dence, so nlneh of defendant's evidence as  may be favorable to plaintid or 
~vhicll tends to esplain and malie clear the evidence offered by plaintiff 
will be considered in an addition to plaintiff's evidence, but defendant's 
evidtwce which tends to eqtnblish a different state of faetls or tends to im- 
peach p1aintift.s evidence is to be disregarded. 

3. Segligence 8 11- 

The law impolses ulx~n a Derson sui jitris the tluty to use ordinary care 
to protect l~imself from injury, and the degree of such care should be com- 
mensurate with the danger to be a~oided .  

4. Automobiles 5 33- 
I t  is the duty of a pedwtrian to look before attempting to cross a 

highway in a rural section and to keep a timely lookout for approaching 
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motor traffic in the exercise of the duty to use ordin~arr a r e  for her own 
protection, and the law will hold her to the duty of seeing what ishe could 
and should hare  seen if she had exercised such care. 

5. .4utomobiles § 42k- Evidence held t o  show contributory negligence 
a s  a matter  of law on p a r t  of pedestrian. 

Plaintiff's evidencle and defeadant's evidence not in conflict therewith 
tended to show that defendant was driring a t  a lawful speed on a wet 
highway, tha t  plaintiff's intestate, a n  elderly woman, who was hard of 
hearing, but who mas nut TI-earing her hearing aid a t  the time, without 
lifting her half-bent head stepped onto the highway fllonl a slide road wibh- 
out stopping when she had a d e a r  riem of defendant's approaching ve- 
hicle and that defendant. when she first saw intestattie, slackened speed 
and w h m  about 500 feet from intestate applied her brakes, skidded some 
36 feet and turned left in an effort to avoid hitting plaintiff, but was un- 
able to avoid collision and tlrareled some three or  four ca r  lengths there- 
after. Defendant's evidence also tended to show that she timely sounded her 
horn. Held: Sonsuit should be entered on the ground that plaintiff's evidence 
discloses contributory negligence of intestate proximately contributing to her 
injuries so clearly that no other reasonable conclusion can be drawn there- 
from. 

APPEAL by plaintiff from Jfartin,  S.J., May 1963 Civil Session of 
LEE. 

Civil action to recover damages for nrmgful  cleatrh allegedly result- 
in~g from defemidant's negligence. 

Plaintiff in his complain!t alleges in ~wbistance: His inte~istate, blalrtha 
C. Ro,sser, was a well and able-boldled woman a~bout 64 yeans old. At  
7:55  a.m. on 1-1 Xovember 1961 she wals walking across the highway 
in front of [her house and approachin~g a mail box on the ohher slide olf 
the highway, A t  trhe same time defenldant  as driving hex automobile 
in a southerly direotion on the liigh~vay a t  an un~lawful pate of &peed, 
in a careles~s anld reckless manner, and without due care anld in a man- 
ner so as to endanger or be likely to endanger personls on the highway, 
land pulled i t  to the left of the lane of traffic s~he was traveling in, m- 
rung it across the center of tihe highway and against his inheistake, 
knocking her a~bout folrty feet anld inflicting injuries upon her resulting 
in her death a t  11:OO p.m. that  night. 

Defendanlt in her aniswer admitis that qlle was driving her automobile 
on the bighrvsly in a soutrherly direction alt the tiinie complained of, and 
hhait i t  struck plaintiff's intestlate re~sulting in injuries to her from 
n,hich s~lie died tha t  night, but denies tha t  she (defendant) wals negli- 
g m t  in any manner in the operation of her automobile a4 the time. She 
further conditionally pleads the conitributory negligence of plaintiff's 
intestate ais a bar to recovery, ~vliich is subshantially aa follom: -4s 
her automo~bile approached the scene of the accident, plainltiffk intes- 
talte, a pedestrian, witlhout looking for traffic upon t4he highway corn- 
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nienced t o  cross from the  rest t o  tihe east .lioulder of the Iilgl~way lnl- 
mediately and directly In front of her autoinobilc, n hich wa1s In plmn 
v i m ,  and failed to  heed the  blown:: of licr horn. \Thereupon, ln  an ef- 
fort t o  avoid strlking pla~ntiff 's  ~n tc" t~~ , t e ,  Jlc ST? clrved her automob~le  
to  its left, and tlle right front  of it stiucli plaintiff's mtestate. If de- 
fendant n-as neghgerit In any  manner,  whcl i  1 %  clemed, t~lien plnldlff 's  
intestate I)y her on11 negligence contrlbutcd p o ~ i i i l a t e l y  to her lnjulles 
msulting in deat!i, In tha t :  One. >lie f,~lletl t o  kcep a proper lookout 
before entering upon and atteinpting to  cro.s t,he lughrray. TKO >he 
faded to see defendant's approachng  autoniohlle n h c h  In the exercise 
of o ~ d l n a r y  care for her orrn a f c t y  .!ic could and -1iould Iiave seen, or  
~f &e did see ~ t ,  she fnilcd to  ylelrl t o  it the  r:gl?t od n a y .  Three. Slhc 
falleci to  heed the sound of the  liom of ticfcn,lnnrt's nutomob~le,  n.!~~cli 
 alllin ling T T . ~ S  given in 5ufficlent tlmc for  licr to  a v o d  being :~trucli ~f .he 
had heeded it,. Four.  Her  1ie:mng n-as 1inp:tired and sllc had a mccli- 
anical hearing ald, bu t  d ie  nttcinpted to  closs the hlgllr~--ay n l thout  
n-earlng ~t and n itlliout 1ool;llig for nl)proncli!ng traffic, tlierehy falling 
t o  cxerclzc ordinary care for her on n s t fc ty .  

From a judgnlent of c01111pul-ory no~l~sui t  entered a t  the c1o.e of all 
the evidence, plalntlff apl~eals.  

Gnzlin, Jockson  & lPzlliams b~ C l n u ~ s o n  L. Tt'zllinms, J r . ,  for plain- 
tiff appe l lan t .  

Pi t tnzan,  Stator2 c t  I i e t t s  by T f l l l i u m  IT7. S t u t o n  for dc fe t ldan t  irp- 
pellce. 

P~RRLR,  .J. Plamtlff 's sole a~qignlncnt of error is t o  the judgment 
of compul-ory nonswt.  

Plaintiff's 1nte.1tate T T ~ S  struck by defendant's autonmbile about 
7 : 3 5  a in on 14 Soveniber 19G1 on rural  road #1413, known a s  the  
Cololn rond, in Lee County. This  iq a hard-surfaced road runnlng gen- 
erally north and south, n.:tll~ pawnlent  t v e n t y  feet r i d e  and n-lth 
q h o u l d e ~ ~  five feet  ride on each 5icie. .It the point plain~tiff's intestate 
~-:II. ~ t i u r k ,  the road is straight am1 lerel n-lth clear visibility 300 t o  
600 feet north of tlils point and n l t h  c l e x  vislbllity about tihe Game 
dii tan~ce to the south of tlils point. I t  this polnt the p s t e d  speed limit 
rra, 5,5 nllle~r :In hour. It had been rainlng tha t  day and the  r a z l  was 
n e t  Plalntlff and 111s ~n te s t a t e ,   rho Iras 111s v i fe ,  lived about 1.003 feet 
we-t of this rond, and tlierc was a mail box on the  east  clde of the  
road -4 lane or drlvemty or side roar1 ran from t h s  road to  thelr home. 

Plaintiff's evldencc, con~sidered in tlic llgiit most farorable t o  him, 
w!~on-~ the following: 111s sole eye n-itnchq to  the collision was H. G. 
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Daurity,  who wals driving a truck in a nlortherly direction on the Colon 
road, and who te~stified in subistanice: H e  ~ v a s  traveling about 30 or 35 
il~ilefs an hour. -4bout 230 feet ahead of him lie saw pl~aintaiff's inteivt.ate 
coming out of a side road leading to her house, about 10 or 1 2  feet from 
the pavement of the Colon road and ~valking "kind of fast." She was 
walking partly with her head down, and slie walked oin out into tihe 
Colon road and started across tihe Colon m a d  to a mail box. He  did not 
notice whet~lior she looked up or not. She \vent on into tlhe Colon road 
without s~topping. She did not look up and down tilie diigl~~vay before 
she entered tha t  he could tell. She milked right on out into the high- 
way. A t  ~trha~t time he s a v  an automabile d~riven by the defendant in a 
sout~lierly dirt?ction on the Colon road a t  a speed of about 30 or 33 miles 
an hour arbout 230 feet froin tbe womaln and approaching her. Defen- 
dant's automobile pulled shallply aiorolss the Collon road to the left, 
sta.uck the woman about the middle of the road, and then went prob- 
ably three olr four car lengthis and ,stopped. V h e n  defendant'ls aultomo- 
bile sltruck Mrs. Rosseir, i t  was going about 13 i d e s  a n  hour. When 
M i x  Roisiser n-as struck slie sort of huing on the front od the car until i t  
&topped and t,hen slid off on blie road  The window on his car were up, 
hiis windshield wipei-s were working. He  heard no horn. There ~ v a a  no 
other traffic on the road a t  the time. He stopped his autonlobile about 
150 feet fnom whore tlie defendant's automobile stopped. 1Ii.s. R o a s e ~  
lvas carried from tllie scenfe to the Lee County Ho~spit~al where sihe died 
tihat night about 11 :00 p.m. 

R .  E. Cfhester, a stlate patrolman, who went to the scene testified in 
substance: There were 56 feet of lskid marks on bhe right-hand side of 
bhe mad  to the ceniter of the highway, and from  liere re these ended 
there were "skivered" marks 40 feet in length leadinlg to tlie rear od 
dcfendant's automobile. These "skivered" inarlis are light, burn marks 
or tire nlarks, but  he could not say for sure they were skid marks. H e  
examined dcfendant's autonioibilc a t  t~lie scene. I t  hlad a slight dent in 
the hood and grille bar to the right of its center as you ait in the driv- 
er's setat. The skid marks came down the right-hand side of tbe road 
to tlie right of tlie center line, allid as they approached tihe place where 
the driveway to the R o s s e ~  llonic intersected tihe h i g l i ~ ~ a y ,  they broke 
sharply across to the left. 

Incz Rosscr, daughter-in-law of plaiiitiff, testified that shc had the 
following convcrsait~on wi~t(h defendant that  night in tilie Lec Counlty 
Hotspital: "She told me she was riding along; she slaw this !I-omail in 
the road and said slie thought, 'TThy don't that  wojnlan get out of tlie 
roa~d?' Sllie enid, 'I blowed my liorn,' and said, 'She kept right on com- 
ing in tthe road.' She said, 'the next thing I knew I had hit her.' She 
told me she caught her on tlie bumper. Tha t  is all she told me." 
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A t  the  c1o.e of plaintiff's evidence, the court denied defendant's nio- 
tion for jutlginent of coinpulsurp non.uit, anti defelndant then intiro- 
duceti evidence. 

D c f e n d m t  te4ified in substance: <lie n a b  traveling aoutll on the  
h g l i n n y  a t  a -1wri of about 40 oi 4.5 nlile- a n  hour \\'lien bhe naq  
a110ut 130 or 200 f e d  from the rocid lending to 111. l l a r t l i a  C. l<o..ci ', 

lionle. -lie ran  All>. Ro:ker on t!ie road leading to  her house ten or 
tne lve  fcet from the cdqc of the pnvemcnt, nnl1;ing tou artis the 1iig11- 
n-ay n-it11 !icr liead hind of tilted don-n. blie "lct up" on licr accc1ci~:itor 
\\Then 4ic WK Air- 110-c~r n :rlc riot comq to look anti kept  on n :dliing, 
d i e  blev lici horn nncl a;q)lled her hr,rl,cs j11.t ac 1\11.. Xo.ser stepped 
on tlie l~ lg l in~ay.  \\'lien >he al,pllcrl her brakc., hcr cnr I-1iirlilc.tl 111. 
Ro--el 1 ~ l ) t  n alliing ncros- t h r~  liiglin a y  with her Ileati don n <lie tlld 
not  looli to the right or to tlie left \\'llcn hcr car -kldtlerl, file turned 
t o  the left to t ry  to  avoid lllttirip l l r .  Ro--cr The  11d1t hood and 
grlllc of her car ~stnlcli A1ri Ro--w :rbout t n  o or three fcet flom tlie 
center line of tlie rond and 111 lier lane of tr'iffic Her car trxvcletl ahout  
t n o  and a half cai lengt!ic aftel it s tnlck A l l q -  I<o+er -1ftc1' l r l .  

R o - ~ r  TI ~ i *  struck,  s l l ~  '.kind of r (  qted up" on the hood of the car and 
ndien ~t .toppecl, she fell off 

llcfenclant tcstifietl in Gul~stancc on cro-a-csniriinlatio~i: >he could tell 
311 . Ro+cr n a3 an  tltlei ly  n o111:111 n lien 4 ie  came into tlic road bout11 
of the driveway lc:~cling t o  the  Rower ho~1.c 13 a c u r w  Aftcr she got 
t i~ountl  the curve good, >lie could ~ e e  l l r s  KO--cr "I w p p o ~  tha t ' s  
about T,00 fcet;  I don't know. -4fter I got around bhe c u r v  good, I haw 
her *he continued to  go into the roml I continued to  drive clo~vn tlie 
roatl VThcn I first applied lily brake<, t ha t  1. where I s k ~ t i d ~ l  lily 
n lieel- " >lie had ~ lonec l  d o n n  to  10 or 1.5 mile- an  hour n hen \lie lilt 
AIrg Rower 1Irs  Ko..er n a >  in lie1 lane of traffic n lien -he t lvned to 
her left In nn en t l ca~  or to avoid ~ t r i k i n g  lier \\'it11 her brakes applied, 
her  car cilildded 36 feet before it -truck Mrs .  Rolwcr. tilint time her 
child n-a> don n on tlie floorboard. 

Plaintiff ,J TT Rosser h t i f i c d  hefore defendant lntroducrd any ew-  
clence t h a t  111s i n t e ~ t a t e  n ,i~s ~ l q h t l y  hard of Ilealing, t h a t  two months 
1)cfolc her drat11 a liea~ring aid na. bought for her, t h a t  >he clld not  
l ike to TT ear  it.  t h a t  she dlcl not have i t  on a t  the t m e  she T Y ~ >  .truck, 
anti t ha t  he found it aftei-wardy a t  lionie 

A4t the  c l o v  of all the eviden~ce, the soul t nllon cd defendant's niotlon 
for ludgnient of cvinpulcory nonwi t  

Deft3ndant offcrecl evidence. The  only rilotion for judgn~ent  of cotn- 
pulwry nonlsult t o  he con~sdered 1s t h a t  made a t  the clol.;e of all the  
erlclmce. G S. 1-183; JIrirrcry r l .  TI'yntt ,  243 S .C  123, 93 3 E. 2d 541. 
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Conlsequently, in passing on the nlotioin plaintiff is entitled to have hi~s 
evidence taken in the llglit most favorable to him and to thc benefit of 
every rea~s~onable ~nfe~rence to be drawn therefrom, and to have con- 
lsidered so niuch of defendant's eviden~ccl, if any, als 1s favorable to h ~ n ?  
or w h ~ c h  tendis to explain or inake clear tha t  which has been offered by 
him. However, so n~uclh of defendant's evidence as tends to esta!blash a 
d~fferent state of f a c h  or wllicll tend~s io contmdid or mpeach plain- 
tiff's evidence is t o  be disregarded. Singletary v. Sixon, 239 W.C. 634, 
80 9.E. 2d 676; Atkins v. Transportation Co., 224 S.C. 688, 32 S.E. 2d 
209. 

Nns. Rosser was struck a t  a placc on the higlnvay wlhere bhe pasted 
 peed limit wals 35 milets an hour. The  evidence of the greatest  speed of 
defenldant's automobile a~ t  the tline colrnes from defendanit, to wilt, 40 
olr 45 miles an hour. The only otJier motor vehicle in sight a t  the time 
was that  driven by H. G. Daurity,  wh~cli  was approacilling defendanit 
and was several hundred feet away. The time was 7 : 5 5  a.m. There is 
1110 evidence of fog or of anything tio obstruct the view. There is n~o evi- 
dence in the record tha t  defendant undelr tihe circunistancas was op- 
erating heir auton~crbile a t  an excessive or un~lawful rate of speed, or 
tha t   she was driving i t  in a reckless and careless manner. 

Defendant's evidence on direct examination is bhalt when @he uTas 
130 or 200 feet from the road lelading to Mrs. Rolsser's home, she saw 
Rlrs. Rosser o~n the road leadlng to her holuse ten or t~velve feat f m n  
the edge of the pavement, walking toward the highway with lior head 
kind of til~ted dovn, and she "lot up' '  on her acceleratoir. On cross- 
e,mniin~ahion she testified she could tell J h s .  Roisser was :In elderly 
woman m-hen she came into the  road. After she got alroun~d tihe curve 
good, she could see Mrs. Rolsser. "I suppose that 's  about 500 feet; I 
don't knon.." TDhe testimony of H. G. Daurity,  ~ i t n e s s  for plainitiff, is 
tha t  lie saw plaintiff's intestate coming out of a siide rolald laadialg t o  
her house, a~bout ten olr tn-elve feet from bhe pavement of tihe Colon 
road and walking "kmd of fast." She was walking partly wilt11 her head 
down, and she x-alked on out into the Co~lon road anld started across 
the  Colon ~-oa~d to a mail box. She did not look up and down the high- 
way before she entered tihat he could tell. Plaintiff's witnns~s, Inex 
Rosser, tceltified defendanlt told her that night a t  the Lee County hle- 
mo~rial Hospital she sajv this woman 111 the road, t h a t  she blew her 
horn, tha t  she kept on coming in trhe road, and the next tihin~g s~he knew 
she hit her. Froin the place where Mrs. R a s e r  was struck, skid marks 
lead south for 56 feet, mlilch permits a reasonlable inferentee tha t  de- 
fendant applied her brakes when she was thah di~stance from ME. 
Rosser. 
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I t  mas tlie duty of defendant both a~ t  common law an~d under tlie ex- 
press provisions of G.S. 20-l74(e) to "exercise due care to avoid col- 
liding" with LIPS. Rolsser ofn t,he higlisvay. Lantlzni v. Steelman, 213 
N.C 146, 90 S.E. 2d 377. Even if we concede that plaintiff's evidence, 
an~d defendla~nt's evidence favoirable to him, would permit a jury to 
find that  defendant faded to exercise due care to avoid striking N w .  
Ros~eer after she saJy her, i t  is manifest that plaintiff'ls on n eviden~ce 
so clearly 1s1lion.s negligence on the part  of his inte,state, which proxi- 
mately contributed to her injuries and dcath, that no other conclusion 
can be reasonably d ~ a w n  therefrom. 

The law imposes upon a person sui juris the duty to use ordinlary 
m r e  to protect him~self fnom injury, and the degree of such care should 
be commensurate with the danger to be avoided. Holland v. LIIalpass, 
235 K.C. 395, 121 S.E. 2d 576; Alford v. Wash~ngton, 244 S.C. 132, 92 
S.E. 2d 788; 65 C. J. S., Kegligence, sec. 116, p. 706. It was the duty of 
Mrs. Rosser to  look before she started across bhe highway. Goodson V .  

Wzlliams, 237 N.C. 291, 296, 74 S.E. 2d 762, 766. I t  wals allso lier duty 
i~n the exercise of reasonable care fo~r her own safety to keep a timely 
lookout for alpproa~clhing motor traffic on the highway to see what slie 
should have seen and could have seen if she had looked befolre she 
started acrolsls tihe l i ~ g h ~ ~ a y .  Garmon v. Thomas, 241 N.C. 412, 416, 85 
S.E. 2d 589, 592. 

Plaintiff's own evidenjce shows tha t  his intestate a,bout 64 years old 
v a s  slightly hard of hearing, tillat a hearing aid had been bought for 
her, and tha t  she was not wearing i t  when she walked onto tlie higli- 
way and wals ,struck by defenldant's automobile. That  defendant's au- 
tomobile wals near his intestate and approaching on the highway and 
w i s  plainly ~ i s i b l e ,  if she had looked a t  the time sihe walked onto tlie 
wet road and was walking across it. I n  addition, hi~s evidence i q  that  
she walked onto the highway and was crossing i t  n-~t<h her head partly 
dovn and without looking a t  all up and down the highway. "There are 
none so blind as thoice who have eyes and will not see." Baker 21. R. R., 
205 N.C. 329, 171 S.E. 312. In  brief, liis evidence sliows tihat his in- 
testate exercised no care a t  all for her own safety in walking onto and 
croe~sing the h i g h ~ ~ a y  in front of defeilidant's npprolaching automobile. 
Plaintiff has proved himself out of court and the tlrial court properly 
nonsuited him. Lincoln v. R. R., 207 S .C .  785, 178 S.E. 601. 

Affirmed. 
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(Filed 11 December 19863.) 

1. Judgments $ 20- 

A conviction of defendant of involuntar~ manslaughter in the dea~th of 
plaintiff's wife resulting from the same collision will not bar defendant 
driver from maintaining a crops action against plaintiff driver, since a 
judgment ordinarily binds only the parties and those in pririty with them 
so  that  the estoppel iq mutual. 

2. Automobiles g$ 33, 37; Pleadings $ 34- 

In  defendant driver's ci-oss action against plaintiff driver, plaintiff is 
not entitled to plead a prior conviction of defendant of i n r o l u n t a r ~  man- 
~slaugliter in the death of plaintiff's wife resulting from the saine collision, 
and therefore defendant's motion to strike alllegations in regard thereto 
fro111 plaintiff's rel)ly should hare  been allowed. 

APPEAL by defendant from Brnsu~ell, J., May 1963 Session of JOHX- 
STON. 

Actlon and cimss action as ls~ng out of a co~llision that occurred Aprll 
29, 1961, on K. C. Highway #212, near Benson, Koiatli Carolina, be- 
tween a 1933 Cadlllac operattd by plaintiff and a 1930 C'hevrolet pick- 
up truck operated by defendant. 

The pleadings contilst of ( I  I tlie coinplalnt, (2 )  the an~uner, includ- 
inlg further defe~nse and cross complaint, and ( 3 )  the reply to said 
further defen~se and croisls complaint. Each party alleged the collmion 
anid relsulting injuries and damage were caused solely by the negligence 
of the other or, conditlon~ally, tha t  the other's actlon (cro~ss action) was 
barred by 111s contributory negligence. 

-4 selttlement of plnzntc-f's action wa~s negotiated, without the kniowl- 
edge, coinlsenit or approval of defe~nldant, by and between plaintiff and 
defendant's li~abillty Insurance carner;  and punsluant thereto a con~sent 
judgment, n-liich dismissed plumtiff's nctzon "as of non~suit," mas en- 
telrcd " (n ) ithout prejudice t o  the defendan~t's counterclaim." 

When tlie calse was called for t r ~ a l  of defenda~nt's crass action, the 
court, over clefenldant's objection, pernlit*ted plaint~ff to ame~nld hi~s 
reply by alleging the following: 

"In case #10,118, entitled 'State us. Janzes TT7. Young,' the de- 
fendant in this action, James W. Young, was found gullty on Fri- 
day, Fob. 15, 1962 (slc), during a mixed term of court in trhe Su- 
perlor Court of John,ston County, of involuntaiy manslaughter on 
a bill of indi~ctinent arising out of the same accident as alleged in 
plaintiff's amended reply; that  he n.as sentenced to  one to t.wo 
yealis in pmon,  and suspended for three years upon condition that 
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he pay a fine of $230.00 and costs; t ha t  no appeal was taken from 
t l l i a  verdict and judgnient; t ha t  the plaintiff +pcc~fically pleads t h e  
judgment in the  c ~ n n ~ n a l  court as a, complete bar,  and requests 
tha t  t h s  ac~tlori be d~ailllssed :la b a n g  rcs atllzid~cata." 

I t  was s t ipu la t~d  that  defendant was prosecuted for involuntary 
n~aaslaughter a t  February Criminal Session 1963 of Johnston Superior 
Court on account of s a d  collis~on of April 29, 1961; that  defendant 
pleaded "not guilty"; that the jury returned a vcrdlct of "guilty as 
charged"; and that  no appeal 11-as taken by defendant from said ver- 
d ~ c t  and the judgment pronounced tlicreon. 

After a h e a r ~ n g  of said plea In bar  on said d p u l a t e d  facts, the  
court, b a n g  of the opmion the  said v c r d ~ c t  and judgrnent of involun- 
t a ry  man~daugliter constituted a bar to  drfendant's said crwls nctlon, 
entered judgment dism~ssing defendant'. said cro-1s act,ion and tnxmg 
defcndant with the costs. Defendant exccpt,ed and appealcd 

S m i t h ,  Leach ,  Anderson & Dorse t t  and  C. K .  B r o a n  for plaintiff 
appellee. 

J .  R. Bare foo t  and  C .  C. C a n a d y ,  Jr . ,  for de fendan t  appel lant .  

UOBBITT, ,J. I n  T r u s t  r o  21. Pollard,  256 S . C .  77, 123 S.E. 2d 104, 
a n  act,ion for nrongful doatli, the plamtlffs alIegec1 tha t ,  in a c rmina l  
prolsecutlon for the  murder of their ~n tes t a t e ,  the defcndant T V ~ I S  con- 
victed of tihe c r m c  of man~~laughter .  Tliis Court  held the defendant's 
~no t lon  to strlke the>e allegat~ons should have been allowed hecause 
ev~dence in support thereof would liave been ~ncompetcnt.  Reference 
was made to our deemions In c1r.11 action> grotvlng out of automobile 
colln,-ion~s in wli~cli ~t was held ~ncompetent to  ~1101v the operator (a  
par ty)  of one of the vehicles had been convioted of reckle- d r m n g .  
Szc~?cson v _Yance,  219 S C.  772, 13 S E. 2d 284, or of d r ~ v l n g  under the 
influence of lntoxicst~ng l~quor ,  TT'attcrs 21. Pnrrzsh, 232 T\; C .  '787, 113 
P.E. 2d 1, oln account of his conduct in relation to the  v e r y  coll/s70?1 on 
~ h l c h  the civil action ~ v a s  based. Indeed. it n-a.; hcld incompetent t o  
impeach t h e  t e s t l m ~ n y  of such operator hy asking him on cro-q-exanli- 
natlo~n als to his m t l  cruninlal conviction 

The  decision In T m s t  C o  v. P o l l n ~ d ,  supra.  1s h a ~ v d  on ' . i t \ l ic  gen- 
eral and t r a d ~ t ~ o n a l  rule supported h y  a great n l a jo r~ ty  of the June -  
dictions . tha t ,  In the  absence of a ~stntut~ory provision to tlie con- 
t m r y ,  wldence of a c o n n c t ~ o n  and of a judgnlent t~lierem, or of an  ac- 
cjulttal, r c n d ~ r c d  in a c r ~ m n a l  p r o w x t ~ o n ,  m no~t aclmlwble m evl- 
dence in a purely c i d  action to w t a h l i ~ h  thc. truth of the facts on 
mhch  the  verdict of gulltp or of a c q u ~ t t a l  wa~s rendered . . ." How- 
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ever, in Trzist Co. v. Pollnrd, slcpra, this Court, in opinioln by Parker. 
J., after citing and discussing Eagle, Star  and Bntish Do~nznions Ins. 
Co. v. Heller (Va.) ,  140 8.E. 314, 57 A.L.R.. 490, hereafter referred to 
aa Hellcr, then reserved the q ~ e ~ s t i o n  ~vhetkier "a convicted criminal" 
may assert nghts  based on the criminal co~nduct for wliiah lie was con- 
v~c ted .  

In  Taylor v. Taylor, 257 N.C. 130, 123 S.E. 2d 373, in accord with 
prior decisions of this Court relating to bimilar husband-wfe factual 
s i tua~t~ons an~d in accord with Heller, ihis Court held tha t  where the 
plain~tiff hnd been convicted of the wilful abandonmenit of his wife 
w~tihout providing adequate support for her, 111s said convict~on was a 
bar to 111s action for absolute divorce on the ground of two yeans' sepa- 
ration based on the "separstion" involved in the criminal prolsecution. 
Decisions in accord ~vitli Hellcr, nolt referred to in Taylor v. Taylor, 
supra. include: Con7lecticut Fzre Intmrance Company zl. Ferrara 
(C.C.A. 8 th ) ,  277 F. 2d 388; Jitneo v. Eureka Securzt?/ Fire & Marine 
Ins. Co. ( P a . ) ,  123 -4. 2d 612; Teitelbaum Furs, Inc. v. Dominion In- 
surance Company (Gal.). 375 P .  2d 439. 

I n  Taylor v. Taylor, supra, thils statement appears: "As in Heller, 
our deicis~on is lmited to a factual situation where the plaintiff ils 
seeking t(o profit froin criminal con~duci, for which he has been prose- 
cuted and conv~cted." 

Defendant's cro~ss action is based on the alleged actionable negli- 
gence of plmntiff. Plain~tiff asserts defendant's cotnviction of invoflun- 
tary manslaughter a~s in effect establi4iing defendant's contributory 
negllgen~ce as a nla~tter of law. Clearly, under Trust Co. 2). Pollard, 
szipm, in his action against defmdant plaintiff could not have alleged 
defendant's conviction of involuntary mantslaughter to establi~sli ac- 
tionable negligence. It is noted tha t  'uhe burden of proof on the con- 
tributory negligence issue arisin~g on defendant'ls cross action rests 
upon plaintiff in like manner as on the negligence issue in an action by 
plaintiff to recover from defendant. 

I n  8 ,\in. Jur .  2d, hutomobiles and Highway Traffic $ 944, i t  i~s stat-  
ed: "In act;ons to recover for injuries susltained allegedly as a result 
of tlhe negligcnt operation of a motor yehick, evidence of prior crirn- 
i~nal convictions for the came acts i~s generally excluded, eit3her because 
of 'uhe often perfunctory nature of the 'criminal' proceedings in such 
calses and the fact tha t  such casas and the fact that  suclh convictionrs 
are frequently uncontested, or becauw of traditional realsons als to  
vasia~tions in parties, procedures, and the like. I n  [some juriisdictions 
statutes have been enacted whic[h exprwsly provide tha t  no evidence 
of r he conviction of any person for the v~olation of a statute or ordi- 



N.C.] FALL TERM, 1963. 657 

nance relating t o  the operation of motor vehicles is adnlis~sible in any  
court m a n y  ciril action." 

Whether this Court will extend or stnctly limit the application of 
the legal prinrlple on which Taylor z'. T a ~ / l o r ,  supra, ia based, lnust be 
determined in relation to specific factual situations. Suffice to cay, me 
hold it dopa not apply to  the factual qituation now under consideration 

Obriously. the conviction for involuntary manslaughter mvolved the 
death of a person other than the pre-cnt plaintiff. (Note:  The bmefs 
advi-e us tll1at plaintiff's wife n-a. killed a. a re=ult olf the collision ) 
I t  i k  not alleged tliat defendant h a i  been ronvicted of an  a ~ ~ t u l t  on 
this plalntlff with a de:idly weapon, to  n l t ,  a n  automobile. 

.4=-~1lue, arg~rendo,  an  actlon for tjlie allcged wrongful death of 1)lnin- 
tiff 'q w f e  in n liicli judgment n a3 I ccovel ctl aga1n.t defendant on the  
ha-IS of n lury finrllng t!lnt the death of p1:iintlff's n i f e  n as  proxmiatc- 
Iy c a u d  by the  n r t l o n ~ b l e  ncgl~ycnre of cicfendant. I n  311~11 c a v ,  
piamtiff n-ou!d not  be a p a ~ t y  or pr lsy  to >ucJi actlon and would no t  
he hountl thereby. This ju(1gnwnt a ~ o u l d  not  consltitute res  ludzcata as  
t o  dcfcndmt ' s  actionable ncgligcnee (or liis contribuloly ncgligenccl) 
in :t aeparate suit ~nvolving an  act1011 and r r o v  nctlon heltwcen plain- 
t ~ f f  and defendlint. 

"Generally, to constitute a ludgnwnt an  e ~ t o p p e l  there must  be   den- 
tlty of pal ties, of subject m a t t m  and of ].sue+. Ilarclzson r .  Ezere t t .  
192 X.C. 371. 135 S.E. 288. I t  is a principle of elementary law t h a t  the  
e;toppel of a judgment n1u.t he mutual ,  and 'ortflnarily the rule is 
t ha t  only partics and priries are boun11 by a j u d g ~ n e ~ ~ ~ t . '  Rabzl r .  Far- 
ris. 213 N C.  414, 196 S E. 321; 116 Al L.R. 10q3. \Then used with re- 
spect t o  elstoppel hy judgment. ' the tcrni " p r i ~  ity" denotes mutual  or  
succc~i-ive Ielat~onqliip to the same rialitq of property.' Greenleaf on 
Evidence, Redfield E d  , T'ol. 1, scc. 180. 1) 216." Leary  z1 Land ]lank,  
215 S.C. ,501, 503, 2 S.E. 2d 570. Fo r  exceptionis (not  applicable here) 
to  t1ie.e well settled rules, qee L i g h t  Co.  v. Insurance Po . 238 N C. 679, 
79 S E. 2d 167; Conch Co  21. Burrell,  241 S C .  432, 8.5 S E. 2 1  688; 
Thompson z'. Lnsszter, 246 K.C. 34, 97 S.E. 2d -192. 

I n  Conch Co. 21. Bwrell. supra, it  is - tated:  "The great weight of au- 
thori ty seem~s t o  be t~liait a jutiqlnent for the  plaintiff in a n  a c t ~ o n  grow- 
ing out  of an  accident is nolt res l uhc t r fa ,  or conclu4ve a: to  Issuels of 
negligence or contributory ncgligencr, In n sub;cqucnt action gron-lng 
out of the sanie accldcnt by a different plaintiff againslt the  sanie de- 
fendant. Tarkington zl. Prlntzng Po.: 1)zmston zl. Pnntzng Co, 230 X.C. 
35.2, 33 S.E. 2d 269 ; Xnno 133 ,2 L R., p. 18.5 IIIb." See also, ,%nnota- 
tion, ",Judgment in action growing out  of accident as  res gudzcata, a ~ s  t o  
negligence or contributory negligence, in later action growing out of 
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same accident by olr a g a ~ n \ t  one not n party to  earlier act~on,"  23 
A.L.R. 2d 710, $ 3, p. 717; Rostatemerit, Judginents # 93; Xeacharn V .  

Larus cf? Brothers Co., 212 S .C.  64G, 191 S.E. 99;  Lzght Co. v.  Insur- 
ance Co.. s u p a ;  Morgan v. Brooks, 241 S.C. 327, 83 8 E. 2d 869. 

I f  ln tlie (a~c~suiiied) ~irongful  d e a t l ~  action, the jury's anam-er as to 
defendant's ~ c t ~ c m a b l e  negligence would not be res judzcata In plain- 
tiff's ac t~on ,  we percelve no sound 1e:ison why defendant's conviction 
of t1he involuntary manslaughter of plamt~ff's wifc should be coasi~d- 
ered in effect res judzcata with reference to the islbue~s raised in plam- 
t~f f ' s  action or 111 defendant's cross action. Obviously, plamtiff wqas not 
n. party to the criminal prosecution in ~ ~ l ~ c l i  defendant was coinwcted 
of mvoluntary manslaughter. l l o r ~ o r e r ,  tlie subject of the criminal 
prasecut~on, tlhe death of plainltlff's ~vife, is not the subjec~t 01f t h ~  
actlon. 

For the reasonis stated, we are of opinion, and so decide, that  tlie de- 
fenldanlt's conviction of the involuntary n1anlslaugliter of plaintiff's 
wife is not a bar to dcfendant's crosis a c t ~ o n  herem anld that,  for rea- 
sons set forth in I'rzist Co, v. Pollard, supra, tile court erred in permit- 
ting plaint41ff to amend 111s reply so as to allege facts relating to  de- 
fendant ' ,~  said conviction, Accordingly, tilie judgment of tlie court below 
is rever~sed and the cause is ren~anded to  the end tha t  an order be en- 
tered s t r~king from plaintiff's reply the allegationis relating to de- 
fendant's conviction of involuntary manislaughter. 

Reversed and remanded. 

JAMElS R. LYNN v. H. A. VI'HEELER AKD R. P. HARRISON, JR., TRADING 
AS ROBINWOOD RACE TRACK. 

(Filed 11 Decemher 1963.) 

1. Negligence § 24a- 

In  order to be entitled to hare the issue of negligence submitted to the 
jury, plaintiff must offer evidence pern~itting a legitlimate infe~ence of de- 
fendant's negligence in regard to a t  least one of the particulars asserted 
in the complaint and that  such negligence pro~imately caused plaintiff's 
injury. 

2. Ganies and  Exhibitions 5 2- 
The operators of an automchile race track are not insurers of the safety 

of a patron but a re  under duty to exorcise care commensurate ~ 4 t h  the 
Bnolvn or rtvisonably foreseeable dangers to prevent injury. 
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3. Same-- Evidence held insufficient to make out case of negligence on 
part of proprietors of race tracli. 

l'laintib was injured when hit hy a IT-lieel cast from a racing car as it  as 
negotiating the fourth turn during the last race. PlaintiE's evidence was to 
tile effect that the tracli ~ v a s  smooth at the beginning of the race but that 
after nbont two and one-half hours of racing a depression developed be- 
tneen the third and fourth turns, rulcl there was no evidence that the bar- 
riers for the protectio~l of patrons 1)ro~ided by defendant were lower than 
~ m s  tlie ?ustom in the business or that injnrits to patrons nligllt reason- 
ably l~nve been foreseen unless n higher fr~nce or barrier was e r t ~ t e d .  
Ilclrl: The evidence fails to  disclose negligence on the part of defendant 
in regard to the erection of barricades or in the nlaintenance of the track, 
and there being nil evidence of negligence on tlie p,art of defendnnt in re- 
speclt to  the other lmrticnlars alleged in failing to provide adequate lights 
or in failing to illspect and prevent unsnfe ~ellicles from ei~tering the race, 
nonsuit was 1)rol)rr. 

APPEAL by defendants from K7ddle ,  J.. April 8, 1963 Civil Ses~sion, 
G~STON Superior Court. 

T l  e plaintiff instituted t h s  civil action to recover damages for the 
pcnsonal ~n ju r i e s  lie sutainccl nhi le  a spectator a t  defendants' auto- 
m o b ~ l e  race track. The plain~tiff was :tttcndmg a legularly scliedulc~d 
race on tlhc nlglit of September 2, 1961. I Ie  p~ircliased a ticket and took 
a seat In the third ron- up in the grnndstand, not far from the fourth 
turn of t,he track. I n  the la~st, or feature. race, a right rear x-heel on one 
of the  racing vehicles separated from the ~e l i i c l e  and ran  against a 
dirt  enbankment between the t ~ a c k  and the grnndstand, vaulted the 
barricades, struck the  plaintiff, ~nflicting serious injuries. The plaintiff 
alleged the injuries were caused hp tlie defendants' negligent failure 
(1) to erect adequate barricades to protect the custoiners from flying 
wheels or other parts  from tlie racing whiclcs,  ( 2 )  t o  provide adequate 
lights so tha t  custoiners could >ee and dodge flying wheels, ( : 3 )  t o  
maintam the t rack so trhat the racing vehicles would not cast nhecls 
o r  loose part., (4)  to take corrective measures to protect customers 
froin the hnzards incident to  racing a t  the Robinwood track,  ( 5 )  t o  
provide adequate mspection to d~scovcr and prevent the entry into the 
race of unsafe vehicles. 

The defendants denied all allegations of negligence and alleged as 
further defenses (1) the plaintiff n-as familiar with automobile racing, 
knew the dangers thereof, nevcrtliele;~ voluntarily expo~.;ecl himself, 
(2) a t  the time of the accident the pla~ntiff n-as under the  influence of 
in tos~can t s  which prevented him froin secing and dodging tlie loo~se 
n.heel als other custoinens near him had done, ( 3 )  'uhe flying ti heel 
vaulted into the  air t o  a height of approximately .50 feet and over the  
barriClade in a manner so unforeseeable as to  be the result of an  un- 
avoidtable accident. 
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A t  tihe clo~se of the plaintiff's evidence the defendan~ts moved for in- 
voluntary nonrsu~t. The court overruled the inotioln and submitted two 
ilssuus to the jury: (1) The defendants' negligence alnlcI (2)  the plain- 
tiff's da~nlages. The court refused to ~ubin i t  an issue of contributory 
negligence tendered by the defendants. The jury an~svered the iiysuc of 
negligen~ce against bhe defendan~t~s and awarded tlie plaintiff $70.000.00 
in daniagos. From the judgment In accordance witih tlie verdict, the 
defendants appealed, assignmg numerous errors. 

TVhitener & Jlitchem, Basil L. Tl'lzitener, TT'ade IV. Jlitchem for 
plain t i f f  appellee. 

Kennedy, Covington, Lobdell & Hickman by W .  T. Cotlington, Jr., 
Edgar Love, III, for defendant appelltrnts. 

HIGGINS, J. In t1i:ls case the plaint~ff alleged the de~fendazllts in five 
particulars failed to exerc~ce realsonable care for hils safety while he 
was attending their autoinobile races as a p a y ~ n g  customer; and that  
their negligence as cha~rged proxinlately caused his Injury and damage. 
Proof subsrtantially als alleged in a t  least m e  of the particulars is es- 
sential to recovery. J l css~ck  21. Tztrnage. 210 K.C. 623, 83 S.E. 2d 634; 
Smith v. Barnes, 236 X.C. 176, 73 S.E. 2d 216. Tlhe motion to nonsuit 
cllallcnged trhe  sufficiency of the evidence to  go to  t4he jury on any of 
bhe particulars alleged. To  suppoll-t a verdiot there must be both alle- 
g a t ~ o n  and corresponding proof. Chambers v. Allen, 233 N.C. 195, 63 
S.E. 2d 212; illaddox z.. B r o ~ n ,  232 S.C. 542, 61 S.E. 2d 613. The evi- 
dmce  nlus~t pennit a legitimate inference of defendants' actioniable neg- 
ligence and plaintiff's re~sult~ng injury and damage. 

The plamtiff failed to offer any proof either (2) that  lghting of the 
track wa~s inadequaite or (3) tha t  there was a negligent failwe to  in- 
spect the vehicles entered in bhe race. There was no evidence of failure 
tio in~zpect or that  the Hudrson when it entered the race was inechan- 
ically defec~tivc in any nianner n-hich realsonable inispelctioin would have 
diiscloi~d. (3)  TTTitli respcct to the condition of tihe ti~ack, the plain- 
tiff's n itness lIcR:tiney, a spectator, teqtificd: "At the begmiling of bhe 
race tlie condiLion of the track n-as smooth. =It tlie end of the race the 
tilack was in fair to good condition. That n~gl i t  there was a iinall beat- 
ing out or hole effect between the tbml  and fourth turn~s, . . . not a 
large arela, approxnnately a focnt n-ide, two or three feet long. . . . It 
was n~ot over t ~ h ~ e e  to  four inches deep. . . . The hole began to appear 
during the final race . . . I did not see the wheel coine off. The car 
wars in the fourth turn when I first saw i t  after the wheel wa1s dropped. 
The nlheel was ahead of the car a t  the time I saw i t "  
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P l a ~ n t ~ f f ' s  witness Clanson t e h f i c d :  " ( H ) I I S  r ~ g h t  rear tlre came off 
just a s  he came out of the t u n .  . . . The car . . . spun and the  tlse 
came off the  car, 111t the bank anid TTent btralqlit up and over," mto the  
stanlds. Plalnt~ff '-, n ltne-I- Fox testlficcl: "I -:iv the Hudson colncl out  
of the fourth tuin ant1 ~t looked ldte tlw n-heel came off of it and hi t  
the bottonl of the lxmk and shot atraiglit up and came over;" mto the 
aeat- provlclcd f o ~  q w t a t o r s .  

~4cco1~ling tjo :ill the evldence the accident occurred during the last 
or  fnature race. The track had heen used for about two and one-half 
hours for other rnccts, including tlic warmup or t r ~ a l  heat for the  fea- 
ture. Nothmg in the ev~dence lncl~cates the  conrl tion of the track sur- 
fare  was unu-ual or dangerous. The c ~ i d ~ n r c  clisclosed the  Hudson 
Ispun In negot~uting tlic fourth turn,  cast the nheel ,  injuring the  plain- 
tiff. Tlic dcpreswon In the t rack n a. between the  tihird and fourbli 
turn.--not In the  turn nliere tlic I - I u d m ~  went out of control The dc-  
prosalon developed during the  last race. T h e  evidence offered was In- 
,sufficienlt t o  permit any Inference tllc dcfcndants were negligent in 
mainttaining the track.  

Speclficatlon No. (4) 1s cmbodied In S o .  (1) slrice the injury alleged 
r a s  caused by a flying wheel while the  plnmtiff n-as in the  v iem~ng 
&am11s. Corl~sequently ttlie pla~ntiff must get t o  the jury, if a t  all, on 
spelcificat~on S o .  (1)-fallure to erect adequate barners to protect 
qecta tons  during the race>. 

(1) Accard~ng to all the ev~dence the raclng surface was excavated, 
leavmg a dlrt bank three to four feet high alongside the  track between 
i t  and the  r l e w n g  stand*. Tlic bank orlglnally was ~~erpendiculas .  
Hon-wer, woslon from the top had reduced ~t ~ l ~ g l l t l y  from a vertical 
angle. A% few feet from this bank the defendants had elected u chain 
fence t o  a. height of tihrce t o  four feet. T111- fence wa~s secllred to light 
pole., about 45 fcet apart .  A b o x  tille cllain fence for ik full length and 
11kevase secured t'o the  light pole~s, the defcntlants had erected a fox 
wi~re ha r r~cadc  to  an  additional height of eis to e ~ g h t  feet. The  plalnt~ff 
tsstlfiecl he occup~ed a scat on the t inid row from the  bottom helilnd 
the harncadc. Other witnewes sinid he was e~g l i t  to ten rows bark  of 
the  balricadc. The clo-cst -e:~ts to tllc track Iyere 13 tjo 20 feet from the 
en~banliment.  The raclng Hud-on  vent mto a spm a t  the turn.  The 
right rear TI-lieel broke loo.e, ran ahead of the veluclc on the track untd 
it struck the  d i r t  bank, vaulted the entire harrlcade and landed 111 the  
istands, injurmg the  plaintiff. 

The plain~t~ff testified he had been to  other tracli~s a t  L o ~ w l l ,  H ~ c l i -  
m y ,  Charlotte, Sort11 TT711ke.shoro, and 1Iartmsvllle. T ' i rg~n~n .  The 
Lowell barricades cons~stcd of t ~ o  heavy boards serured to  polcs five 
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o r  six feet liigh. However, he admitted these boardis were on the in~side 
of t~he track t,o nrotset the infield enlclosure. He  also telstifiod t4hat slo~me 
kind of w r e  which "looked heavy" goes all the way up to the top of 
tihe grandstand a t  Hickory. I io  cvidencc was given as to ~ t , s  height. If 
(any l~arricade~s existed a t  tlie other ti-acks with mliicli he is familiar, 
the dld noit testify m-ith r e ~ p e c t  tliclreto, neither did he offe~r evidence of 
the condition a t  other mce tracks. 

Tlie plaintiff, a paying custuiiier, was an invit,ce a t  t~he race. Tlie 
defendanlt~s, though not insurers of lii~s safety, nevertileless were cliarg- 
cd ~ i t h  the duty of exercising rea~sonable care for 111s slafoty. Justice 
Bobbz t t ,  in Lane  21.  Drivers dssociatzon, 253 K.C. 764, 117 S.E. 2cl 737, 
quoting from Justzce Parker in TVzlhams v. S tnck lnnd ,  231 S . C .  767, 
112 S.E. 2d 533, fixes tlic teqt l y  n-1lic3h t o  determine a race track op- 
amtor's lin~bility to lii~s c~~stoii lcrs:  "The gencral rule is ttllat tllic owner 
or operator od an automobile race tr:icli i~s charged ~ i t l i  the duty of 
exercising rca~soniable care, under the circumstances prescmt, for tlie 
safety of patiiuns, that  is a care coiiimensurate rvitli the knoln-n or rea- 
slonably for~eenblc danger." 

Justice Parker ,  in TT7illznms 21. Sfrzck lnnd ,  supra,  aiiiplifieb tlic rule: 
*'If tlhe need is ohrious or ex~wience  s l l lo~~~s t h , t  an automobile race of 
the character and in t~lie place propoiseti requires, In oirder to affoid rea- 
sonable protection to spectators, the erection of feivces or ~ :nu la r  bar- 
riers between tile track and tlic p l a ~ c e ~  aq~signed to  them, it becomes a 
par t  of tlie duty in excrciismg reasonable care for tilielr wfety  to pro- 
vide fenceis or ha~~neiys, the adequacy of n-lilcli 1s dependent oln the clr- 
cumstances present, principally the custo,n of the bziszness." (empha- 
61s added).  Here no evidence 1s offered t o  sliow any custoin a t  otlier 
tracks operated under like circumstances, except a t  Lon-ell and Hick- 
olry as previously noted. 

The  record fails to show facts from n-liicll the jury may Infer tiliat a 
barrler higher than 13 to 1 G  feet wab tjlie custoni of the business or that  
injury to some spectator similarly situated is reascma~bly foreseeable 
unlesq a higher fence or bamer  is erected If a liiglier fence is stlandard 
for the businwe, erlclencc to  tlmt effect should have been offered. 

-4ftes careful con~siderntion we con(-lude the evidence dieclolsed by 
the record is in~sufficicnt t o  permit any lnfcrence of actionable negli- 
gence on the part  of tlie defendants. The court sliould have allowed tlie 
deinu~rer  tto the cvilde~nce. Tlie otlier serious que~sltio~i~s ra:sed by the 
a,ppe:il do not require discus~sion. Tile judgiiien~t entered in tlie court 
below is 

Rercrsed. 
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In a 1rros~.(~ltion for nianslmightn $.rowing out of the oyeration of an 
antclmol~ilr i t  is cc11111~etrnt for a 13 year old boy to testify as to the speed of 
the car from his olrwrvnti~~n of the mo~emellt of the lights of defendant's car 
along the 1iiglnr:ly for a cor1sitlcr:tble distance. 

2. Automobiles 3 59- 

E~id~ence  in this case that defendant was driring some GO miles per 
hour in going from open couiltiv into a residentinl district a t  nhich a 
lligh~rng sign cautionc.d motorists to "reduce sl~eetl." and that  defendanlt, 
while atteiilpting to 1 1 ; ~ s  a lwcedi~ig wlliclc. struck t ~ v o  small chil- 
dren in his lalie of tr;i~-el, togetlier n'ith otlicr facts and circuinstances 
ac1,ducc.d by the evidence, is ilcltl sufficient to be submitted to the jur7 on 
the issue of defendant's culpable ~~eglipencc. 

3. dnton~obi les  5 37; Negligence 33 16, 5 s  

In  a prosecntinn for manslanghter in tlie deaths of ehildren 7 and 10 
years of age, contributory negligence, a s  wch, has 110 relerancy, hut is 
llertinent only ulwn the question of \rht*ther the conduct of the nlinors was 
cn(.h that defeiitlant'h negligence did not coilititnte a proximate cause of 
their deaths. and therefore the preswnption that the infanbts v7ere incap- 
able of contributory negligence is not airpasite. 

1. Alito~nobiles 5s 37, 60- 

In a prosecution of a motorist for iuansla11ghter in the deaths of two 
-ma11 boys who were strnck by defendwnt's car as defendant was attempt- 
ing to pa\s another rehicle tr,~veling in the same direction. eridence that 
the children were nalking on the hardsurface w h ~ n  they were struck and 
t l i ~ t  the preceding car speeded U ~ J  a i  clefendant attempted to pam it. re- 
cluires the court to instrlict the jurr  upon tlie condnct of the children in 
\vall;ing on t h e  hardsurface and the eonduct of the other driver in mereas- 
ing hib speed as  bearing npon the question of whether defendant', negli- 
gence was a proximate cause of the death.. 

3. Criminal Law 3 136- 

Where a nelr- trial i~s anardcrl, provision of the judgment actirating a 
prior suspended sentence, solely on the ground of the conviction. will be 
vacated. 

L\~~~: i~J 11p defendant from Joh?zsfon. J . ,  Janua ry  7, 1963, Scsqion of 
R I C H ~ O ~ D .  

Defendant 1. chargcd ~i-it11 manelaug!iter In tn-o hills of indict,ment. 
The hllli n e r e  con~sohdatcd for trlnl. I t  is alleged t h a t  defendant did 
kill 2nd slay Leon Chamber<,  age 10, and John TTcsley Chambers. age 
7. About 9:30 P.M. on 8 Se13ternhar 1962 defendant was driving north 
on "Long Drive," a 2-lane paved road, 23 feet in width, ~vliich runs 
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from U. S. H~ghn.ay No. 1 into East Rockingliran~. I n  aAtempting t~o 
pass a car proceedmg in the same d~relction defendant ran lnto and 
killed the named person~s, ~ h o  Tyere walkmg in the west lane of the 
road. 

Defendant pleaded not guilty. Tlie jury found him guilty of invol- 
urntmry ii~~anslaughter. Tlie court iniposed a prison sentence of 4 to 7 
years. 

I n  19GO In another criniinal action defendant had pleaded g u ~ l t y  to 
involuntary man~slaughter, and a pmon sentence of 2 to 4 years hald 
been i111posd and s~uepended for 5 years on specifie~d cond~t~on~s .  After 
cnttry of judgme~nt in the mstant case, the courlt put into effect tilie 
foirmer sentence of 2 to 4 years, to run concurrently with tihe sen~te~nce 
in tlie presc~nt case. 

Defeildnnt appeals from both judgmentl<. 

Attornell General Bru ton  and Assis tant  .Attorney G e n ~ r a l  Bullock 
for the S ta te .  

W e b b  & Lee and Joseph G.  Davis ,  JT.,  for  defendant .  

~IOORE, J. Dcfen~dant assigns as error the admisision of opinion tes- 
timony, as to tilie speed of defendant's car a t  the time of the acc~dent,  
by Ricll~ard Chambers, 13 year old brother of t~lie decessed ch~ldre~n. 
The  ierstimony 1s as follows: "I would say pro~bably from in between 
(sixty anid seventy miles per hour. I h c ~ d  the brlakes on the car squeal 
seal loud. . . . I saw hlonzo's (defendant's) car conung up frolrn tilie 
south going north on the road. I saw another car a t  that time. It wa,s 
comng up tlie road ahead of Alonzo. Alonzo did not pass the car un- 
til he got up there by our house and then he began to try rto pass it. 
. . ." The wtncss  was on t~lie porc~li of his home a~bout 18 feet from tilie 
liiglnvay and about 100 feet from the poiint of uhe acc~denk 

"It  is the  general rule, adopted in tihis State, trhat any parson of or- 
dinary intelligemce, who has had an opportun~ty for o~bservaltion, is 
competent t o  testify a~s to the rate of speed of a moving oibject such 
as an automob~le." Lookabzll v .  Regan. 247 N.C. 199, 100 S.E. 2d 521. 
There 1s no suggestion tha t  the wiitness i~s po-~sessed of les~s than ordi- 
n a v  inrtelligence; according to the ev~delnce he had aln opportunity for 
olbservation. Tlie speed of an automobile a t  night may be jud~ged by 
the rnovemen~t of ibs lights. S ta t e  v .  Har t ,  250 N.C. 93,  107 S.E. 2d 919. 
The weiglit of the testmony is a nialtter for the ,jury. Sta te  v .  Becker ,  
241 S .C .  321, 83 S E.  2d 327. 

Defendant's motion for nomuit n w  overruled I n  bhis we find no 
error. The Stlate's evidence te~ndis to ~ I O X  tthat defendant at  the time 
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of the accldent n-as In the process of going from open country anto a 
rasldentlal dmtr~ct,  was cautioined by a lilglir~*ay a ~ g n  to "reduce speed," 
a,nd n ais dlr~ving 60 milas per hour froni a 33 nule speed zone, and that 
tihere were s k ~ t l  niarlis on the highn-ay 233 feet lolng after the a m -  
denit. Thits evidence, tjogeltller with otilier facts anld circunwtances, is 
sufficient to permit, but not compel, a jury to find tjliat defendant was 
culpably negligent and that  such negligence was a proximate cause of 
+he doallill of the named pensoins. The fo~llowln~g cams are m nlany re- 
spects factu~ally similar to the case a t  bar:  State v. Gurley, 257 S C .  
270, 123 S.E. 2d 445; State v. Phelps, 2.22 N.C. 540, 89 S.E. 2d 132; 
State v. IIugglns, 214 S .C .  568, 199 S.E. 926; State v. Cope, 204 S.C.  
28,167 S.E. 456. 

Defcndanlt testified anld contenlds tha t  lie Tvas d n r m g  mtihin the 
wpced limit, was exercising realsonable care and hls conduct was not tihe 
proximate cause of the accildent. The State's evidence in nlany aspects 
1s favorable to defendlant. The driver of the car in front of defendant 
wa,s In the  better polsltlon to see the  boys on tilie r o a d  Therc is tcrsti- 
mony by defendant and the State's eyen ~tnesses tha t  tihe car defendlant 
was atten~pting to paias i~nlcreased speed as defendant came alongside, 
rendering ~t difficult, ~f not ~nipasulble, for defendant to pass or turn 
to  tlhe nght  There is t e i tmony  by Richerd Gha~nbws,  the only w ~ t -  
nelss who te~stified to the movemenk of the deceased b o p ,  tha t  they 
went to the edge od the road an~d, aftefr walting for a south-bound car 
t o  pass, walked directly across tlie center of the road, and then turned 
north and n a k e d  on tihe hasdsurface In the south-bound lane with 
then- hacks to northbound traffic; they had walked about 73 feet be- 
fore they were overtaken by defendant; they were drelssed in dark 
clot~l~es and the >trert was of ayjhalt con~structlon. 

I n  apt  time defendant requested the court to inlstruct the jury a s  
follo\Ts : 

"G S. 20-171 (d )  provldas: 'It sll:rll be unla~vful for p e d e ~ t ~ l a n ~ s  
to n-all< along the traveled portion of any hlgliway escept on the 
left hand side thereof, anld such pedestrian shall yield the right of 
n:i> to approncliing trxffic.' I t  is tllie duty of a pedestrian walking 
along the left hand .ide of a liighnay to yield tlie r ~ g h t  of way 
noit only to traffic that a~pproaclles sucli pedestrian froni tlie front 
but also to yield tilie right of TI-ay to traffic that approaches such 
pedestrian from the rear." 

The court refused to give the requested instruction. I t  \T-as sald in 
State 21. Smzth, 238 N.C. 82, 76 S.E. 2d 363, tlinlt ('contributoly negli- 
gence as such has no place in the lam of crimes." There the Court wag 
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considering the questiojn of non,suit. Conhributlory negligence is no de- 
fense in a crmiinal action. Hon-ever, in a case in whic~li defendant is 
charged n -~ th  ~lzanslaugliter by reason of his alleged culpable negli- 
gence, tllie negligence of the person fatally injured, or of a third pelrson, 
is relevant and material on tlic que13t~lon of proxiillate cause. S t a t e  V .  

P h e l p s ,  supra.  I t  1s true that the deceased boys were only 7 a d  10 
yeairs of age. As a matter of law, a cliild under 7 yeerv of age 1s in- 
capable of negligcnce. An infant beitweeln tllie agas o~f 7 and 14 11s pre- 
sullied inlcapable of negllgcnce, but tihe presuinption is rebuttable. 
dda1~2s v. Board  o f  E d ~ r c a t j o n ,  2-18 S . C .  306, 103 S.E. 2d S34; W a l s t o n  
v. Cheene,  2-17 K.C. 693, 102 S.E. 2d 124. These are rules of law by 
wliicli it is detellminecl in c i ~ i l  cases nheblier the suit by ail infant for 
negligent injury is barred by 111s co~ntnbutory negligence. I n  a crlin- 
in131 action bawd on culpable negligmce tlie presuniption of Incap- 
(ability of negligence by an infan~t b e t w e n  the ages of 7 and 14 does 
not sliift tilie buiden of lrroof to, or c m t  any burden upon, defenjdant. 
Tlie Inquiry is whether the culpable conduct, i f  alny, of defendant was 
,z proximate cause of the death. If under all the circun~~stances the con- 
duct of tlie infant was such als to  create in the mintds of tlie jury a rea- 
sonable doubt that  the acts o~f defendant constituted a proximate cause 
of  death, defendant sliould be acquitted. 

The  defenlda~nt is entitled to have the jury con~qider, on the question 
oif proximate cause, n-hetlier tilie con~duct of the driver of the vehicle he 
attempted to pass, or t,he conduct of the infanbs in violating G.S. 20- 
174 ( d )  , or both together, n-aa the proxiinate clause od the death of the 
infanlt~s. There is 110 conflict in tlie evidence relatl~ve to  the conduct of 
the infants or of tlie driver of the other car-and i f  there ware con- 
flicting evidence, the rule would be tlic same. The co~ntention o~f defen- 
dan~t  that  death wa~s proximate~ly caused by such conduct is, perlliaps, 
illis strongnst lme of de fens .  The c111ai-ge of the couiyt docis not toucili 
upon t l~c>c  iiiatters 111 any respect. Tlie jury must not only con~sider the 
ciase In accordance w t l i  the State's tiieory of the occurrelnce but also In 
aword~nnrc with Dhe defendant's theory. S t a t e  v. Gzrss, 234 S C .  349, 
118 S.E. 2d 906. Defendant in apt tiiiie requested that the law bearing 
upon 111s theory of the cme be presented to  the jury. He  was merely 
asl; in~ t[lie court to cliargc tll~e l n r ~  ari~*ing on the ev~dencc. G.8 1-180; 
Sta te  L'. J'mrst, 23-1 9 C. 101, 118 S.E. 2d 769. Justice and the law 
coun~tcnnncc nothing l e v .  Defendant is entitled to  a new trial. 

I n  activating the sentence ~ l i ~ c h  was suspended in the formelr judg- 
ment in case S o .  6136, tried in 1960, the court wals undoubtedly in- 
fluenced by tihe verdict in the in~stant case. Tliere~fore tihe judgment in 
case S o .  6156, entered a t  t,he January Session 1963, is vacated. This, 
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of courqe, does not  prevent t he  Sta te  frolni praying, a t  any  time within 
the 3 yetar period of suspenlsion, t h a t  the sentence In the  1960 clase be  
p u t  illto effect, if a condition of i t s  =uspension is broken. 

S e w  tna l .  

C A R O L I S A  POWER & LIGHT COJLPAST v. J O H S  E. WATERS. 

(Filed 11 December 1063.) 

Ejectment 7- 
h party asserting a riglit to qo upon lands pursuant to an easie~nent has 

the hurdcrn of establishing title tjo the ensenlent, which it  may do by show- 
ing title from a common source. 

Boundaries 5 9- 
I t  nil1 be presumed that the parties lo  a deed acted in good faith. the 

grantor intending to sell and the grantee intending to purchase. and such 
intent will not be tliwai~tetl if tlie language of the instrument is sufficient 
to l~erniit tlie property sold to be identified. 

A deed dewribing the lands over nliirh grantor conveyed the eawmeiil 
iii suit a s  lying in a nnined county, that tlie laiid\ were "fornierly known 
a s  Wczst la~ids." across nliicli ran a power line already onncd by the 
qmntee a i~ t l  that the property n a s  bouiid on one side b r  the lands of a 
nanied perion and on the other side by the la i~ds of another named per- 
.on. I l c l t l  sufficiently definite to permit the introduction of evidence al i lozde 
to fit tlie lancls to the description. 

*%PPE-IL by plaintiff from Ulrnrly, J., Fir.t April Ilegular Cls.11 Scis- 
?ion 1963 of 11-AKE. 

Plaintiff alleged: I t  owned a riglit of way for tlle purp0.e of con- 
htructlng and maintaining an electrlc t ransniwlon h e  as described in 
n d m 1  to  ~t flo11n -out,lle~m Inlwrnnce L! Realty Co., dated 30 Ju ly  
1927; dcimclant had p r e w n t ~ d  it from ( x r c l m g  it)? r~g l i t~s  under said 
right of n a y  tired nntl l ~ d  prolilblted it from conlstmctmg x lme on 
tjllat part of c.niti rlgllt of n ny ~ ~ l i l c l i  cro~\zed tllc land on ned and occu- 
pled by cdeiendmt, being the land conocyed to defendant and his v-ife, 
Margaret ,  by R. L. Bryan and n ife In A l u g u 4  1961. 

Defendant adinittecl lie had pirevented plxmtiff from entering on the 
l~and conveyed t o  him and his w f e .  H e  tienled t h a t  plaintiff had any 
legal rlght t o  construct or maintain n power line t h e ~ e o n .  He prayed 
t h a t  the deed under n hich plaintiff x s w t e d  the riglit t o  condruct  and 
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rnainltain be declared a cloud oln his title. Margaret, wife of defen~danit, 
wals on her rnotion perinitted to intel-iene. She ado~pted the ansver of 
her husband. 

Tlie court, being of the opinion tihat the deed un~der wliic~li plainitiff 
asserted title was void, allon-ed defendant's motion to nonsult, and 
plaintiff appealed. 

Charles I?. Rouse for plaintiff appellant. 
Lake, Boyce c t  Lake by I. Beverly Lake, Jr . ,  for deJendant ap- 

pellees. 

RODMAK, J .  Defendant's denial o~f plalntlfl's title placed the bur- 
den of e~t~a~blisliing that  fa~ct on plaintiff. An approvsd method of prov- 
ing title is to >lion- the parties claim unde~r a comnion source lan~d plain- 
klff has the oldcr and superlor tltle from tha t  source. Jlobley v. Grifin, 
104 N.C. 112; Taylor v. Scott, 255 S . C .  484, 122 S.E. 2d 57; T n p p  v. 
Keais, 255 S.C.  404, 121 S.E. 2d 596. 

For the purpowe of sho~ving t,lie p~arties derived bheir titles from a 
coliimon source, plaintiff offered the dced of 30 July 1927. This deed is 
reco)rded in Book 528, p. 249, Register's Office of Wake County. It then 
offered a deed dated Augu~st 1961, from R. L. Bryan and wife t o  de- 
fendant, and next a deed da,ted 1 0  Jlanuary 1948 f ~ o m  Alan Gsimted 
anld wife to Bryan and ~vifc. T l k  deed recites the pmperty conveyeld 
1s sulbject to  an  easement conveyed In favor of Carolinla Power c! Light 
.Ciom1pany appearing of record In Book 528, p. 249. The  court excluded 
eiacll of thctse deeds because, as i t  sltated in the judgment of nonsuilt, the 
dced t o  plialntiff from Southern In,survantce & Realty Co. was null snd 
void a,> a matter of law. The only reason advanced for holdlng the deed 
void is tilie a ~ s w t i o n  that  tihe descr~ption is too vague to perinit the re- 
ception of evidence to identify the servent  estate. 

If t~lie court was correct in the  conclusion I I ~  reaclied, manife~s~tly 
plaintiff could not s h o ~  tha t  both parties traced title to a comnlon 
,source, (since the excluded deed of 30 July 1927 was plaintiff's only 
aource of ticle to the easomen~t here claimed. 

The do5cnytion in the deed to plaintiff reads as followr: ". . . tilie 
right, priv~lege and easement to construct and o~perate . . . two tower 
lmes . . . o w r ,  upon and acrosls that  certain tmct  or parcel of land 
situatcd in Ton-mhip, K a k e  County, Sor th  Car- 
ollna, fornlerly linown as We~st lands. The course of the said lines liav- 
ing been 1ieretofol.e located and niarked out for the cons~truction, op- 
eration and mainter.i~ance of said lines and is deis~crihed as follo~v~s: 
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"Parallel n-it11 and appros~mnte ly  60 fect on cacli .;ide of the  prchent 
tonor  lme now located on said propcity,  2 n d  lmes beginning on a 
n-oktelly line of the land2 of Bettle H. R e a r ~ s  and contmu:ng palallel 
with tonel, line ahore  nlentioncci acre-.; 1)ir)l)~xty oi grantors t o  
essterly piopelty llnc of tlie land- of E U. Cron ,  c t  nl. It being under- 
~ t o o d  tha t  C:~rol:n:t 't'oner & Llglrt CI0111pany ullrndp onnz a ilqllt of 
way 100 feet :n w ~ d t h  upon wl~ic11 the piclqent toner  line is non -1tuatec1 
anti ~t 1s the  ~ n t e n t ~ o n  of t h s  in[-trunlcrit to  %rant a n  atltllt~oiinl rlght 
of way 35 feet In nldtl i  on each -1de of the 1)resent 100 foot rlght o: 
way." 

Tlic deed to  p1mnt:ff r ec~ te~s  a ralualjle conwleration. Ple-.ui~lnblp 
tlie pnrtlcs acted in good fa~tli-grantor lntended t o  sell and grnntcc 
intendctl to  1,urclra.c. T h a t  purpo*e ouglit not to be thn  luted ~f tlrc 
language 1s sufficient t o  pe:mit the property zoltl t o  be ldentif i~tl  
D1,ekett 2' I,ydn. 223 S C 356, 26 S E 2d 918;  Robertson zl. Rohcrt-  
son. 2.53 S . C  376, 116 S I< 2d ,Wl, Lee 21. Bnrsfout ,  196 S . C .  107, 144 
S 1;: 347; Ed~cwi  rlc 2;. Bozrrierl, 9 9  S C.  80. 

T l ~ e  t i e d  .:iys the land 1, in \T7,~ke Collnty and n-as "fornlerly knon n 
as  IT'@-t land.; " I t  furtllcr declare> tha t  plalnt~ff w:a, on 30 ,July 1027. 
the  onncr  of a pon-er line 100 feet acioas tlre property and tha t  the 
propeity nn~. bountded on tlie eazt by  the lands of Bett le R e a v ~ s  and 
0111 the n c 2 t  by the  land.; onned by E. H. C l o ~  and others. 

\There 1)1 operty cltlicr real or pclsonal 113s H kno~vn  and conimonly 
u c d  an11 iecogn~zctl n:uiie, tlre use oi tlii- n m l e  to dcscnbe and iclcntlfy 
tilie p ~ o p e r t y  sold 1s an adequate description, t h a t  is, it is puffic~ent to  
l)eim:t t l ~ c  ~nt ioduct ion  of cridence t o  -lion- tllnt the 1)rchperty cln~liieti 
14 in f : ~ c t  t l ~ r  piopcrty namecl. Intlivicluals a l e  u-ua11y ~tlentlfieti by 
their name<, but  other m c m -  m:xy 1)e u d  to l t lcnt~fy  then^, <ucll, foi 
~n r t ance .  2s f ingerpints  or scar;. 

For  tlic 1)urpo-e of itlcnt~fyialg t,he prol~er tp  made .;ublcct t o  thc 
t.!:1senlclnt. plaintiff n as  cntitlerl to put  in emtlec~ce the deed t o  i t  end 
thc3n by parol proof a h o ~  tha t  the propel ty  TI n. "fosnierly lmon-11 a. 
\lTc-t 1,mtl- " Plaintiff nliglit :il-o <liow tJint ~ t -  grantor orilp on-ned one 
pleccl of l,lnc! tllit~l clo-sed or \u1?lcc7t to  an  (a-enicmt for tlie in:imte- 
11anc.c oi it.; poncr  llnr nntl I-~oimded on the en-t by Bettic Renr ls  and 
o ~ n  tilie n e-t  hy  ti'ic 1'111d- of E R CI  on- mcl otliel; The  court '> r e f u d  
t o  I l1celr-e tlie tlecd ;n evlclencc forecloied pl 'unt~ff's oppor tun~ ty  to  J iow 
;\-llcrc the l)roperty n as located Plulntiff 111:1y or niny co t  I)c able to  
locate on tlic glound the land clewihctl in t h r  deccl, hilt it n1u.t not  be 
foI!,cclo~~cd of t h a t  ngl i t  on the tilreoly t l m t  the de-cription I.; so r aguc  
and lnilefinltc a <  to  lentler :t ~nipo-sihle to  fit any p ~ e c e  of land t o  the 
given d~cr :p t :on .  Self Help  C o ~ p .  u. B r l ~ k l e ~ ,  213 S . C .  615, 2 S E. 2d 
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889; Timber Co. v. Ynrborough. 179 N.C. 335, 102 S.E. 630; Speed v. 
Perry ,  167 S . C .  122, 83 S.E. 176; IYorwood 2) .  Totten, 1G6 N.C. 648, 
62 S.E. 951; Allen v. SaLlinger, 108 S.C .  159; 26 C.J.S. 647. 

Reversed. 

THOJIAS II. HOWELL. JR. ,  n r  HIS SEST FRIEND. G. RAT MOTSISGER v. 
ERSI i ISE T. LAWLESS, a m  J O H S  T. THACKER, G ~ A R D I A X  OF ER- 
SIiINE T. LAWLESS. 

(Filed 11 December 1963.) 

Automobiles 9 49- 
The eridence in this case is held sufficient to be subruitted to the jury on 

the question of plaintiff passenger's contributory negligence in rolunhri ly  
riding without protest in a car driren by defendant when plain~tiff knew 
defendant to be under the influence of intoxicating beverages. 

APPEAL by defendlant from XcLazighlin, J., J I a ~ c l i  1963 Civil Session 
of FORSYTH. 

Plaintiff, a guest palssenger, was thrown from defendant's autonnoibile 
when i t  failed t o  traverlse a curve on Indianla Avenue ju~st outrside of 
tilic city limlbs of TY~nston-Salem. H e  instituted this action to  rejcover 
for the  resulting personla1 injuries. Defenldant conceded his own negli- 
gence but, as R defenise, ple~ad the plaintiff's contributory negligence a s  
follon-9: 

"Tllic condltlon of tllie defendant, resulting from 1111s l i av~ng  
been dllnliing Intomcantas. wa3 one of the  proxlniate cnu,-os of the 
autonloblle accldent xllicli occurred In the  early mornlng of Oc- 
tober 13, 1961, in JJ-lilcli t he  plamt~ff su~>talined some injuries. . . . 
( T ) h e  plalntlff was nlbo negligent In t h a t  lie well k n m  that, the  
defenldant liad been drlnking inloxicatlng beverages, well linew 
thnt his ability to oipcratc an  auto~nohlle was substant~al lp  lnl- 
palreti a s  n reault thereof, but nevcl-t~liele+s the plaintiff, wltll full 
knon-ledge of these fact., roluntar!lp rode w t l i  the  deiendant and 
rcmamcd In the automobile of defendant without protwt as to  lilie 
defendant's method of operatme; ~t . . . and the  negkligent con- 
duct of tjhe plaintiff a.a> one of the concurring proximate causes of 
sucli i n ju r~cs  as t~lie plaintiff m y  have su-taineci " 

The  defendant offered nlo evidence. .It t'lie conclusion of plain~tiff's 
ev~dcnce lie tcndered issues of neglige~nce, contributory ng-ligence, and 
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dam~a'ges. Tlie judge decline~d to submit t8hc issue of coat~ribut~ory negli- 
gence. Thc  jury an~sn-ered tllie t , ~ o  i s i ~ e s  subniitte~tl in favo~r of the 
pl~aintiff and,  from judgincnt. on t'he rerdict ,  rleientlmt nppa lod .  Rele- 
van t  portions of the  ~~l:iii~tiff '~s evirlenlce nplmir in t!ic o1)inion. 

Clyde C. Kandolplz. J r . .  for plnintzff appellee. 
Deal, IIutchins ck dlznor for  tJefendn?,t appellaut 

S I I ~ R P .  J Tlie detcnninntive clue-tion on this appeal la wlietller 
plaintiff's cx ~tience,  considered 111 the light 11io~it favorable to  the  dc- 
fendant, cont:iins any inference t h a t  tlie plaintiff 1iiin.elf was guilty 
of con t i ibu to~>  negligence. TT7zlson 2 ' .  Camp, 249 S C. 734, 10'7 S E 2d 
743. If titer? 1. more tlinn n ~ i n t i l l n  of b u ~ l i  e v ~ d ~ n c e ,  it is :1 matter  
for tlie jmy .  AGsher v. Kalelgh. 211 9.C.  367,  190 S.E. 897. Plaintiff s 
evidence (11-clo\~> the follon-ing f'lcta: 

About 4:SO p i n  on Octobcr 14, 1961. pl:untiff and defendant pur- 
c l ~ n m l  six tnelve-ounce can- of beer a t  a tavern. Tliey then repalred 
t o  an  =\EC store where they bought n pint  of one-liundreid proof v o d l ~ i .  
A t  6:00 p in. they arrived :it the Dixie C h s i c  Fair. Hetn een tha t  time 
and 10:XO 1) in each llnd conmnccl thrse becib and had taken three 
"irtetiiuin" tirinks diiectly from the bottle of vodlin. Tliey sllaretl the 
vodka nit11 a third person to  ~vlioin they gave tlie half emptied botltle 
wlicn they left tlic f a i r g ~  ound Betn een niidniglit and 12 : 30 a in. pl:tin- 
tiff and defendant went to a grill where cacll had a bandvich. Shortly 
af ter  1:00 a ~u t l ~ e y  were enroute Iioine in defendant'. nuton:oi,~le, 
traveling nortth on Indiana -lvenue. The  %peed liiilit for t<he area n-ns 
thirty-five imles pc.r hour and the autonloh:lc n as  in good n~echanical  
condition l3cfentiant drove tlie auto~incd)ile into :i, shall) cuive to  the 
riglit a t  n y ~ e e d  oi about fifty inilc> pcr liour I t s  r ight  wlieels went off 
on the riglit . l i o ~ d d ~ r  of the road. Tlle defcntlant q u ~ c k l y  turned t!ie 
ve~hicle b:icl; onto the pavcmcnt n l m e  i l  ~l~icitlecl and ran  off the left  
\ ~ d c  of tlie road, pu=liing over two trc(hi :mti clippiilg a guy T T . ~ J  c I j r fo~e  
collllllg to ic5t 

A41~out i l l l ~ t y  niinutes after tlie accident an  ,~nlbulanee anivcrl and 
tool; !jlaintiff m d  tlie d(.fendant t o  n hoy>ital. I-I~glinap Patrolman 
\JToods le,irnecl of the acc~den t  a t  2:10 n m and n ent nnincdiatcly to  
the  v e n e  n iicirc he exainiileti t(llc autoinohile wlilcl~ appe:lred to hiin to  
be a total  1012s. Later  t ha t  n ig l~ t  he intervlenccl the defendant a t  t!rc 
emergency rooiu of the F3apti.t Huqpital. &At the trial, the patrolwan 
tcstific~il: "I do  knon- t h a t  just a s  \eon as  I colnfronted liim I coul(l 
smell :,n nlcohollc beverage: there n.as no douht about 11-hat it was " 
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TAYLOR c. GARRETT Co. 

Plainitiff teist~fied that  neither he nor the defendant had drunk any 
alcoholic beverages after 10:30 p.m. He  ~ t a t e d  tha t  during the eve- 
ning the dafenda~nt had con~sumed a~s much a s  he  liad; tiliat the effect 
of the vodka upon him '(vials still tlicre to some extent" wlien he left 
the Fair ;  tillat lie had ridden with the defend~ant wlien he was quite 
 sober and on those occasioas delfen~dant liad never attempted t o  take 
tha t  curve at any such rate of speed. JYi'itrh reference tjo defendanit's 
operation oif Dhe au to~nob~le ,  plamtif?' telsltified: " ( H ) e  r ~ a s n ' t  reckless 
or nothing. I mean I wasm't scared to ride with h m  anid I don't think 
anylbody else would have been." 

Whether a guest passenger who voluntarily enters an  automoibile 
being operated by a driver lie knows lias beein drlnliing intoxicrants le 
g u ~ l t y  of contributory negligence ~q a niattelr to  be determ~ned by tilie 
rules cxpounfdod in Dinkins v. Carlton, 255 S . C .  137, 120 S.E. 2d 543 
and Bell v. AInxu!ell, 246 S . C .  257, 98 S.E. 2d 33. By those standard~s, 
tihe fmego~ng evidence is clearly sufficient to require trhe subnhsilon od 
the que~sition of plaintiff's contributory nelgligen~ce t o  the jury. In  mder 
bhat it may be eubmitked, these nlulst be a 

S e w  trial. 

WILSON TAYLOR v. E. B. GARRETT COMPANY. INC. 

(Filed 11 December 1063.) 

Allegations that defendant's truclr, approaching from the opposite di- 
rection, suddenly swerved into plaintiff's lane of travel, but wit111 evidence 
khat defendant's truck was moving slon~ly behind a n  unlighted truck and 
that  defendant's truclr had its ledt ~rhee l  some two to two and one-half 
fcrt t o  the left of the centerline of the highwag, and that ]hintiff ran 
into the wheel, held to warrant nlonsnit for rariance. 

-~PPE.IL by plaintiff from Cnssnznn, J., &Ipril 13, 1963 Civil Session 
of GI-ILFORD. 

Plaintiff seeks compens,ztion lor pc:isonal injuries and property dam- 
age sulstained wlien the automobile on ned and o~pemted by him col- 
lided with a truck-trailer owned and operated by defendant near Holly 
Hill, S. C , on 10 M a y  1939. 

At  tlhc conclusion of plaintiff's evidence t!ie court allowed defen- 
dant's motion for nonsuit. Plaintiff appealed. 
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TAYLOR z:. GARKETT CO. 

E c e r e t t ,  Ez lere t t  & E v e r e t t  b y  R o b i n s o n  0. E v e r e t t  for  plaintiff a p -  
pellant.  

Jordan ,  TT7right, H e n s o n  ce A'ichols b y  W i l l i a m  D.  Caf f rey  for de-  
fendant  appellee. 

PER CURIARI. TO impow l i ab i l~ ty  plaint~ff  alleged and defendlant 
ad~n i t~ ted :  Plaintiff ~ v a i  traveling south and defendant's t ruck was 
going north on Higlin a y  1 3 ;  the collislon occurred a t  n ~ g h t ;  plaintiff 
r an  into defendant's truck and as  a result of tlie collislon turned over. 
T o  hold defcndnnt responsible fo~r the collision, plaintiff alleged and 
defendant denied: "Just  as  t he  plaintifi".. car  passed in the  opposite di- 
rection, tlie roar p o r t ~ o n  of tlie defendant's t ruck suddenly and n-it~hout 
n o ~ t ~ c e  swci-ved acmss the center line of the 111glin.ay into the plain- 
tiff's lane and collided with tihe plaintiff's car. 

"Because i t  was night time and because he had n o  no~tice tlint the 
defeafdant's trucli or any  par t  thereof would move acroqe the center 
lane and move into tlie s ~ u t ~ h b o u n d  lane of Highway 13, the plalntlff, 
n-110 wab\ driving liis car a t  thc  t m e ,  antl who n als driving carefully and 
prudently and 111 the  ~~ou thbound  lane, had no opportunity to  avoid tlie 
collision." 

-1s an  additional defense tlefen~dant alleged contributory negligence 
of plaintiff In thxt  he operated his vsliicle a t  an  u n l a ~ f u l  ra te  of q e c d  
,and on the  wrong slde of tlie road. 

Plnlntiff testified tihe collision occuncd on n tn-o-lane concrehe road 
27 to  30 feet w d c ;  t he  center of tlie road TI-az marked by a yellow h e ;  
tllie t e ~ i ~ ~ l n  was flat: the collis~on occurred jui-1t als plaintiff TI-as entcr- 
mg a .light c u n e  t o  1111.. r ight;  lie n-as traveling 50 m 12 h ; as  llc en- 
tcicd tlic curve, lie had liis br~gl l t  lights on:  he sax some 25 t o  33 fect 
(or ; iO to  GO feet as he later te? t~f ied)  ahead of him an  unl~yhted  truck- 
trailer in the nortlibound lane;  it was  eithcr etolpped or 111oving very 
slowly; he did not  collide w t l i  tha t  x-elilcle but collided ~ v i t h  defen- 
dant'. t r~ lc l i  wliich lvals behind but very close to  t~he unllglltcd t ruck;  
bhe licarilights n-ere burning o~n dcfen~dant'. t111ck but  could only he 
seen under the unlighted ti-ucli, caucing plaintiff to  think tlie unlinht- 
cd trucli was on fire; t he  left rear n!ieel of defendant's t ruck TI-as qome 
t w o  to  t ~ o  and one-half fect acroas the center line of tilie road ;  l,!a:n- 
tiff ran Into tlie x-heel of tlie tmcl i  n-hicli n-as on the  n rong  s ~ d e  of tlie 
road;  thq cawed him to lose control antl hi;: veliicle to  turn  over. 

Dcfcntiant forcihy argues the evidence offered by plaintiff (defen- 
dant  offertd nonr)  estlahli4ies contributory negligence as  a illattcr of 
Ian-. \TTc do no t  find it necoqsary t o  decide tthat que~sition Plaintiff ,  if 
he is to  recover, mulst do <lo by proving tllc allegations of his conl- 
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plaint. There he alleges a sudden swervlng of defendant's truck into his 
line of t s a ~ e l ,  a sudden emergency. Htl offers no evidence to estaibliish 
tha t  fact, but does testify to other facts vlucli, under the South Cas- 
olina statute~s, nlight constitute neghgence. 

The court, because of plaintiff's failure to establish defendant's neg- 
ligence as allcged, properly allon-etl the niotlon for nonsuit. I ial l  v. Po-  
t en t .  257 N.C. 438, 123 S E. 2d 92-1. 

>lffirnied. 

vans GRMT r. SAVANSAII FLORA SHADRICK 
A S D  

CLYDE GRY4KT v. SAVASBAH FLORA SHADRICK. 

(Filed 11 December 1963.) 

1. Automobiles 8 42c- 

Evidence that defendant, traveling in the opposite direction, pulled out 
from behind the second car preceding her on the highway into plaintiff's 
lane of travel, he ld  snficient to  take the issue of negligence to the jury. 

2. Automobiles § 37- 
Evidence that  defendant pleaded guilty to a criminal charge arising out 

uf the same acoident is ordinarily competent, and the admission of such 
evidence in this case could not have prejudiced defendant in  view of de- 
fendant's own theory of how the accident occurred. 

APPEAL by defenldant from Crissman, J.,  February 18, 1963 Session 
of GUILFORD, High Point Division. 

These civil actions, conislalidated for bial ,  grow out of a collision 
that  occurred ,July 3, 1961, about 2:00 p.m., on U. S. Highway S o .  19, 
in Clherokee County, North Carolina, between a 1957 Dotdge owned and 
operated by Clyde Grant (hereafter Grant) in which hi~s wife, Vada 
Gmnit, was a passenger, and a 1958 Volvo owned and opemted by de- 
fend~ant. The husband's action is to wcover for personal injuries and 
damage to his car. The wife's action is to recover for personal injuries. 

Bach plaintiff alleged the collision and resulting damages mere prox- 
imately caused by the negligeme of defendant. Plaintiffs' crucial al- 
legatioin~s were denied by defendant. She alleged the car in front olf 
her stopped suddenly and without warning; that ,  in the emergency so 
created, she applied her brakes; and Lhat her car skidded on the wet 
and slick pavement "to the left into the left-bound lane." Defendant 
did not plead contributory negligence in eitaher case. 
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The  only evidence was tha t  offerod by plaintiffs. I n  eaclll actlon, is- 
sues as t o  negllgen~ce and damages n ere a n s ~ ~ e r e c l  in favor of the  plain- 
tiff and tlie court, 111 accordance TTIM the  verdictis, entered judgmentis 
in favor of the plaintiffs and again~zt the defendant. Defendant except- 
ed,  appealed and asslgns as error (1) the  denial of her nlotlon for 
~ u d g n w n t  of nomui t  and (2 )  tlie :itlm~es~on of certaln evlclence. 

J l o r g a n .  B y e r l y ,  P o s t ,  i - a n  Ando & K e n a h  for plaintij j  appellees.  
D e a l ,  Ii ictchins & X i n o r  for d e f e n d a n t  appel lant .  

PER CURILV. Each plaintiff's allcga~tions a s  to  defendant's negll- 
gence Include tlie follo~vmn: (1) >he failed to esercite due care to keep 
a proper lookout; and 12) she '.sverved her automoblle" into the  path  
of tlie Gran t  Car,  "drove the same upon tlie left ~ ~ d e  of the liiglln ay," 
and "failed to yield the  right of way" to the  Granit car. 

There was evidence tontiing to s l ~ o ~ v :  U. S. Highway No. 19, where 
the collision occurred. 11s approxlniately t ~ v e n t y  feet mlde. It its a two- 
lane ("blacktop") hlgliway. Grant  wals proceeding north on his (rlglit) 
side of cCild highrvay a t  a a p c d  of approsiinately forty miles per 
hour. The higlim-ay was straight. As Gran t  approached the  pomt of 
collision, he met n lme of t h e e  cars proceeding boutlh on their (right) 
slde of said hlgliway. As Grant approaclletl, the thlrd car, defendant's 
Volvo, "en-ervcd out" from bchmd th r  second car, left ~ t s  right side 
of taid hlghxi-ay and colllded n-it11 tlie Grant  Dodge on Grant's r lg l~ t  
slde of said highway. 

TT71ien con>idcred In the Ilght inolst fa~.orable to  plaintiff, tilie evi- 
dencc was suffic~cnt to wths tand  defendant's motlolls for judgment of 
n o n ~ u l t  and to suppol t the re1 dictt 

Grnnt v :ls permitted to testify, over drfenc1;int's objection, tha t  a 
State Highway Patrolman who lnvestignted the  collision chargod de- 
fendant w ~ t l i  "falling to yield right of n a y "  and t h a t  dcfendant. be- 
fore n, lustlce of the peace In Andrem.  S o r t h  Carolina, pleaded guilty 
to  tin? chargc. There n a-  no contcntion tha t  defendant's plea conkti- 
tutetl rcs g~idzcntn or an  eztoppel n i t h  ~eftrrence to any matter  ~nvolved 
therein The t c ~ t i m o n y  n a. offered and admitted as evidcnce in the na -  
ture of an  admis-ion hcarins ul)on n hetlitr t1cfctnd:int opcrated her car 
onto t!ie left side of the  liiglinay and d i i c ~ t l y  in the  path  of the ap -  
proaching Grnnt car. 

"Erlrlc.nce of a plea of guilty t o  a cllnxnal cliarge arl*ing out of :in 
autonloblle accldent I Q  generally adml.,slhle. but  ~t 1s not conclu-ive. 
anti may b~ explained " Bla~lrfield, Cyclopedia of Xutoniob~le Idan. and 
Practice, TTolume DC, Permanent Edltlon. § G196; 31 C ,J.S., Evidence 
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8 300(b) ; 8 Am. Jur.  2d, Automolbiles and H~ghsvay Traffic 8 911; An- 
-Ions. notat~on,  18 A.L.R. 2d 1287, 1307, anti supplenlental dec~: 

The patrolman's testimony as tio what occurred, if anytaliing, before 
the  jushicc of tlie peace in Andrews n-a~s sub] eclt to contradiction and ex- 
planat~on,  the ~velglit to be glven his tc>stimony and tihe mtattms re~fer- 
red to tlierem bemg for jury dotenninatlon. Defend~ant dld not t e s t ~ f y  
or offer evidence. Defendant's pleading, as noted in our pre111ninar.y 
statement, is to the effect the collis~ori occurred on her left (Grant 's  
nglit) s ~ d e  of the highway. Under tlie clrcunzstances. we percave no 
prejudicial wror in the adinisaion of the patlolnlnn's s a ~ d  test~inony. 

N o  error. 

BETTY LOUISE MILIiS, BY ISER NEXT FRIEND, LLOYD E. MILKS, J R  v. 
CLSRK'S GREENSBORO, ISC. A ~ D  M. TV. BAILEY. 

(Filed 11 December 1963.) 

Judgments § 22- 

Evidence that the individual defend:int relied upon assurances by the 
corporate defendant and that  the corporate defendant nelied on its insur- 
ance agent and insurance carrier, who failed to forward the papers to an 
attorney until after a default judgment had been taken, he ld  not to estab- 
lish excusable neglect, since ordinarily the neglect of a responsible agent 
will be imputed to the principal. 

APPEAL by defendants from Shaw, J., Regular Alaslch 4,1963, Sez-' w o n  
01f R O C I ~ I N G H . ~ ~ ~ .  

Action to  recover damages for alleged malicious prosecution and 
false arrest, heard below on dofendants'  notion under G.S. 1-220 to  set  
aside a judgment by  default and inquiry on tihe ground of mistake, in- 
advertnnce, surprise and cscu~sable neglect. Judge S 1 i a ~ ~ ' s  order, based 
on findmgs of fact and conclu~s~ons of law tro the effect defendants' 
neglect was inexcusable, denied defandants' said motion. Defendlanits 
excepted an~d appealed. 

Scott, Folger, Ellington it TVebster nnd Jordan, Wright, Henson & 
~Yiclzols for plaintlfl appellee. 

Smith, Jloore, Smith, Schell c t  Hunter for defendant appellants. 

PER CVRIAM. The essential facts, arcording to the court's un~cihal- 
lenged find\ings, may be summarized als follo~vs: 
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Tlie sunlliions and complomt r e r e  duly served on each defendant on 
X o ~ e m b c r  13, 1962. Yo  anqn-er, demurrer or other plesding liaving 
been filcd by ciilicr ilcfentl:~nt, judgluent by default and lnqun-y n-Lis 
cmtcied Decembcr 19, 196'7, by the C'lerli of the Superior Court of 
Rocklng11,m County. 

The copy of sunlmons and con~plalnt served on the corporate de- 
fendant n as  n l d d  Kovenher 13, 1962, by lta Grecnzboro manngcr to 
the company's "Sew l o r l i  ofice." The snld Greensboro nianager a,- 
sur ecl tlie ~nc-iivldual defendant that the c a s  n ould bc 11:indleci In 111s 
behalf by the corporate defendant's IIII-urance calnes or attorneys. I n  
Kew 170rk, tlie slut papers Twre dellr-eyed Ly the corporate defendant 
to  J a y  B. Rappsport, Inc., tile corporate defendant's insurance agent, 
~\-hicli nialled them to Trans-Korld Excess, Inc. South American Man- 
agers, Inc., received the sult papens from Trans-World Ewco-., Inc , on 
Sovenlber 20. 19G2. The sult papem nerc  not recelved by attorneys 
until December 20, 1962, the day after the judgment by default ancl 
inquiry had been entered. 

The court found tha t  defendants have a nleritorious defenlse. How- 
ever, " ( l ) n  the absence of ,z sliowng of excusable neglect, the quedion 
as  to  ~ ~ h e t h e r  or not the defendant lms a meritorious deferwe becomes 
immaterial." Greitzer v. Eastrlzanz, 234 N.C. 732, 7 5 5 ,  119 S.E. 2d 884, 
and caws clted. 

The glst of tjhe findlngs of fact is that  the corporate defendant relied 
on its inwrnnce agent and lnlsurance tamer and tha t  the individual 
defendant relled upon as-umncas by tlie corporate defendant tha t  llis 
insurance cur le r  or ~ittorneys would act in apt  time in his behalf. The 
findlng that defendantis' neglect is inexcusable :s based on the fact tihat 
the defense of the action was not placed in the hands of any attorney by 
cither defendnnt or by anyone acting 111 beilialf of elther defendant 
untll after the judgmen4 by default and liiqlllly had been entered. Thc 
factual lsituation la qllite diffcrcnt from tha t  con4dcrecl in Brozcn v. 
Hale, 2'i0 K.C 4-80, 130 S E. O d  E68. 

"The rule 1s e-t,ibllshed n ~tlh us that  ordinarily the inexcusable ncg- 
lect of a le?pon.ihle agcn~t r i l l  be imputed to t l ~ c  p1i11til)al in a 1310- 
cccding to qet aqlde a judgment by default." Stcphens v. Cldders ,  2L'b 
K.C. 348, 331, 72 5.E. 2d 8-19, ar,d caxw clted; Greltscr tl. Eastlinrr~ 
supm; Joncs 21. F u e l  Co., 239 N.C. 206, '709, 130 S.E. 2d 324. 

I t  i. noted that dbernethy v. Szchols, 249 K C .  70, 105 S.E. 2d '111, 
and the decizions on TT-11icli i t  ic. bnscd, relate to a f:ictual situation 
quite different from tha t  under consideration on this appeal. 
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Under our decisions, tlhe facts ,set forth in the court's findin~gls dl0 not 
establi~sh excusable neglect. Hence, tlie order denying defendianlts' ~ I O -  

tion must be and is affirmed. 
Affirmed. 

JIAIMT LEWIS ATKINS v. WILLIAM ALLEN DOUB 
AND 

MERLIN GROVER ATKINS v. WILLIAM ALLEN DOUB. 

(Filed 11 December 1963.) 

1. Appeal and Error § 46- 

The act of the trial court in setting the verdict aside in the exercise of 
its discretion is  not reviewable in the absence of a showing of abuse of 
discretion. 

2. Appeal and Error 5 S- 
Where the verdict is set aside in the court's disoretion, there is  no judg- 

ment from which an appeal may be taken, and on appeal from the adion 
of the court setting the judgment aside appellant cannot present his con- 
tentions of error in denying his motion for judgment a s  of nonsuit. 

3. Same-- 
Where notice of appeal is given solely from the refusal of the clerk to 

sign the judgment tendered after the verdict had been set aside by the 
trial judge, the agpeal must be dismissed, since no appeal lies from the 
clerk of the Superior Court tro the Supreme Court. 

APPEAL by defendant frolin Shaw, J., 23 Illarch Civil Session 1963, 
of SURRY. 

These actions were instituted again~st the  defendant by J s n m  Lewi~s 
Atkirvs arid Merlin Glover Atkin~s, respectively, to  recover for personal 
injurie~s allegedly sustained in a motor rahicle collision resulting froni 
hhe negllgenlce sf the defendlant. 

The defendant denied the material :dlegations of the co~inplaint and 
sek up a croes-action or counterclaim in each cam. The cases were c m -  
solidated for trial by con~sent. 

Of the seven ieizue~s submitted to the jury, three of them were an- 
swered als follows: 

"1. Kals the plaintiff, i\lcrlin Grover Atkins, injured by tihe negli- 
gence of tihe defendant, als alleged in tlie complaint? Answer: KO. 

"2. Was the plain~tiff, Jimmy Lewis Atkins, injured by tlie negli- 
gence of tihe defendant, as alleged in the c o n ~ l a i n t ?  Answer: No. 
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"3. Did the plaintiffs, by tlieir own negllgencc, co~ntrlbute to tlieir 
injuries and timiage~s, as allegcd in the rcspectlve an~swens? An-wer: 
Yes." 

The rcinainlng m u a s  as to damages, as woll as tlle ~asues relating to 
the d e f e n d a ~ t ' ~  cros-actions or co~nte~-c la in~s ,  were not a n ~ s ~ ~ e r e d .  

The trial judge held that  the verdlct als re~ndesed by tihe jury was 
incomplete, and set the verdlct aslde, in his dwretlon, on 27 AIarch 
1963. 

Thereafter, on 1 lZpril 1963, the defendant tendered judgme~nt to  the 
Clerk of the Superlor Count baaed on the lasueis as aninwed by the 
jury. The Clerk refused to sign the tendered judgment on the ground 
that  the verdict had been set ac.lde by the  trlal judge. 

It appears from t'he record that  the only notice of appeal given be- 
low was from the refusal of the Clerk of the superior Court to sign the 
tendered judgment. 

The defendant purporhs to appeal tlo this Court, assigning error. 

Alien, Henderson c t  TJ7illianzs; Hiatt  cP: Hiat t  for plaintiff appellees. 
Deal, Hutchins it ;Uznor for defendant appellant. 

PER CURIAAI. TT'hen a trial judge, in tlle exercise of his dificretion, 
(sets asidc a verdict, his action lnny not be r e u e ~ ~ e d  in the ab~sence of 
any  suggestion of an abuse of di~scsetio~n. Tt'h~te v. Keller, 242 K.C. 97, 
86 S.E. 2d 793. There is no suggestion of an abuse of discretion in con- 
nection n it11 tlie acltion of the trial judge in the court below. 

The appellant co~~ztend~s the court belon- cninniitted error in refusing 
to sudaln his motion for judgment a~s  of nonsuit at  tlie clolse of all bhe 
evidence. However, an appeal will not lie a t  thls rtme from the rul- 
ing of the judge denyng the defendant's motion for judgment as of 
nonsuit. There being ncitlier verclic~t nor judgment in the record, there 
is no ba5is ui>on n-ilich an appeal on this ground may rest. W h i t e  v. 
Xeller, supra; Uyrd 21. Hamuton.  243 K.C. 637, 91  S.E. 2d 671. 

These cnses are stdl on the docket of t,he Superior Court of Surly 
County for trial on bhe Issues r a i d  11y the plendmgs. 

An .ippeal does not lie directly to this Court from an adverse mlmg 
by n clerli of the Superior Court. 

,4ppeal diernis~ed. 
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BARBARA FLIPPIN KISG v. ROBERT LEE A100RE AND J O E  WILLIE 
MOORE. 

(Filed 11 December 1963.) 

APPEAL by plaintiff from Slzaw, J., 23 Marcih 1963 Civil Session of 
S ~ R R Y .  

Civil action to  recover damages for personal injuries allegedly oauls- 
ed by the actionable negligence of defendant Robert Lee Moore in the 
operation olf a family-purpose nutoillobile owneld by hiis father, the de- 
fendlant Joe Willie Moore, he, the mid Robert Lee AIoore a t  the time 
residing in the home of his fa'dier as  a member of hirs family. 

Defendanhs filed a joint a~nswer (iin which they aldmit tha t  title to  
the automobile, which was driven by Robert Lee AIoore, was registe~r- 
ed in tihe name of Joe Willie l loore ,  and tha t  he wals driving the auto- 
mobile a t  bhe time plaintiff was injurf'd wihh the perniiesion of his 
fatrher, but deny tha t  Joe W ~ l l i e  Moore kept and mainrtained $he auto- 
nlobile a,s a family-pulrpase autoniobiile and tha t  Rolbert Lee hIoose 
vals negligent in i5hc operation of the automoblile. As a furbher defense 
and bar to  any recovery by plaintiff, defenldants coindition~ally plead 
contributory negligence of plaintiff in tha t  after an all-night dance she 
entered as  a passenger an autonmbile driven by Rabert Lee Moose, 
r h e n  she well knew he had been drinking inltoxicating liquor to tihe ex- 
tent thlat his physical and mental ability t o  opwate an automo~bile bad 
been substantilally impaired, and further when she well knew he had 
been without sleep for 36 hours, which also affected his ability bo 
drive; and Chat during tihe night he had been driving a t  ~slpeeds of 65 
to  70 n~iles an  hour wihhout protest on her par t ;  tliat she voluntarily 
remained in his automobile while i t  v a s  being so operated though she 
had ample opportunity to  get out of the automobile; tliat this contdi- 
tion of Robert Lee Moore and hits driving a t  excessive speed were tihe 
proximate causes of the automobile leavmg the highway and of plain- 
tiff's injuries, and that  plaintiff's continuing under suclh circulLx$anlces 
t o  ride in tthe automobile when she had ample opportunity to get out 
was negllgcnce on her part  ~ ~ l i i c h  proximately contributed to her in- 
juries. 

The parties offered evidancc in support of the allegations in their 
pleadings. 

The following issues were wbinitted to the jury and answered as  
shown : 

"1. Was the plaintiff injured by reason of the negligence of tihe 
defenidant Robert Lee lIolore, a s  alleged in the plaint,iff'ls co~ni- 
plaint? 
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"AKSTVER : Yes. 
"2. Was the defendant Joe Willie Moore the owner of the 1933 

Ohevrolet autoinobile driven by the defendant Robert Lee Moore 
on June 18, 1961, mhich was involved in this collision; did he keep 
and maintain i t  for the use an~d convenience of members of 111s 
family; and v a s  the defendant Robert Lee Jloore operating the 
auton~obile a t  t~lie t m e  of the coliision n-lthin the scope of sue11 
purpose? 

"AKSTTER : Yes. 
"3. Did the plaintiff by her negligence contribute to her in- 

juries? 
'*-4NSn'ER : Yes. 
"4. Wliat amount of damages, if any, is tlhe plaintiff entitled to 

recoyer of the defendants'? 
"ANSWER: 1 ,  

From a judgment that plaintiff recover nothing from defendants and 
taxing her with the cost~s, she appeals. 

Bln lock  R. S w a n s o n  rrnd C. Orvi l le  L i g h t  for plaintiff appel lant .  
D e a l .  H u t c h i n s  a n d  M i n o r  b y  J o h n  TV. l l l inor  for defendant ap-  

pellees. 

PER CURIAXI. The jury, under application of well-settled princilples 
o~f law, resolved the first two i~asue~s of fact in plaintiff's favor, anid the 
third issue od fact against her. A careful examination of the assign- 
ments of error in respect to  the admission of evidence and in respect 
to  the charge, particularly as to the t,hird is~sue, disclo,ses no new ques- 
tions or feature requiring extended discussion. Prejudicial error ha,s 
not been made to appear. The verdict and judgment will be upheld. 

No error. 

BJIERICAN NATIOr\'AL FIRE IR'SrRA\'CE COJIPAhT v. JOHN 31. 
GIBBS. TRADISG A S D  D O I S G  BUSIXESS AS GIBBS-WOOD TRANSPORT 
COMP.INT, axn THE FIDELITY & CASUALTY COMPANY OF SEW 
PORK. 

(Filed 19 December 1963.) 

1. Insurance § 3; Principal and Surety 3 1- 
That part of a contract under which a company agrees to indemnify the 

assured for loss or damage from perils therein defined, with provision for 
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subrogation of the company to the right of assured against third persons, 
constitutes a contract of insurance, G.S. 58-3; while that  pant of the eon- 
tract under which the company obligates itself to pay to any shipper or 
consignee, claims for n-hich the assured would be liable by provision of 
statute (G.S. CQ-121.26), with stipulation that  the assured should reim- 
burse the company for any such payment, is a surety contract. 

2. Inmrance 5 87; Principal and Surety 5 
The agreement in this case contained a contract insuring a carrier from 

loss by fire and theft, etc., and also a contract of suretyship in negnrd to 
elainls of third persons under statutory provision (G.S .  62-121.26). Held: 
Provisimls of the insurance contract that action be commenced within a 
specified time a re  not applicable to claims under the surety contract, and 
the surety's right of action for reimbursement of claims of third persons 
paid by i t  does not arise until such payment, and action brought within 
three years of such payment is not barred either under the cmtraot  o r  by 
the thrce year statute of limitations. 

3. Principal and Surety 5 10- 
Where two sureties are  liable for claims of third persons under pro- 

vision of statute (G.S .  62-121.26) against the principal, the surety paying 
the entire claim may sue the other fa r  contribution, but the cosurety is 
not liable, either under the bond or under the statute, for  the entire 
amount, there being neither contractual nor statutory liability for  in- 
demnity. 

APPEALS by defendalnts from Biclzett, J., March Assigned 1961 Civil 
Geslsion of WAKE. 

This action was begun by the issuance of slurnmons on 14 March 
1955. 

Plaintiff iseeks to  recover froin defeidants t~he sum of $2,958.93 with 
interest from 30 M a y  1953. It alleges i t  clislbursed tha t  m m  t o  creditors 
of defen~dant Gibbs a t  his request anld to comply with the terms of ihs 
conltract witrh Gibbs. 

Liability of The  Fidelity & Casualty Company o~f ?Sew ITork, here- 
after Fidelity, is asserted by reason of a bond dated 29 January 1932 
for the sum of $6,000, payable to the State of Nolrth Carolina. 

Defendanlts denied lkbili ty in any sun1 and as add~tion~al defenses 
pleaded tlie three-year statutc of limitatio~ns and a co~ntractual pro- 
vision fixing one year als tlie time in  wl-ticli an action could be main- 
tamed for the rccovery of tihe a~n~ounts  expended. 

The parties waived jury trial. The court made findings of fact 
which, so far as necessary for a decision, are set out in the opinion. 
Bawd on bhe admislsions in tlie pleadings, srtipulatio~ns, and findings, 
the  court concluded defendanitis were liable to pla~intiff in tlie sum 
sued for ;  the nct:on was no6 barre~d by contract stipulationis or by the 
pleaded ,statute of limitations. It rendered judgment for tihe amount 
claimed. Each defendant excepted and appealed. 



N.C.] FALL TERM, 1963. 683 

INSURAXCE Co. v. GIBBS. 

J o y n e r  & I lowison  b y  TJ7. T .  J o y n e r ,  Jr. ,  for plamtiff  nppellee. 
I'nugltan S. TT'mborne for d e f e n d a n t  nnpellant Gzbbs. 
17nrrghun S. Tl'uiborne for d e f e n d a n t  nppe l lan t  Ficlelzty c t  Cns l ia l t y  

C ' o m l m z ~ ~  of ATew Y o r k .  

Romr is, J .  Defenidant GlLl)s was, on 3nd prior to  1 -4pr11 1931, a 
motor csrrler 11ol~ling motor earlier certlficnte C--132, ihsued by t,he 
Kortll C , ~ . o l ~ n a  Vtllitic. Commizslon Hc d ~ d  hu-me-. under the  name 
of "G~bhs-Wood Trans1)ort Company." 

On I . I j l l~ l  19,i l  plalntnff iswed to  GiLbs-Kood Transport  C o m p m y  
its  poilcy of in-mnnce 9367. The  policy dcclaiw it\s pnrpoqe 1s "to in- 
d c m n ~ f y  the Llwwct l ,  f o ~  l o v  or tlnmage from perils heremafter cle- 
f i n d .  ?rising from its legal linljlllty as  n c,ilricr and/or  bailee linder 
b~l!s  of 1 : ~ t l i n ~  mid, or sh~pp ing  rrcelpts 1%-ucd hv the Al-sulcd on ship- 
ments of 1~n-ful  goods and or ~iierchantli-e consiiting lmnclpnlly of 
GenelcLl C o ~ ~ x n o d ~ t l e s  and Un~nanlifartured Tobacco " The  perils 
ag:~:n-: ~ ~ \ - l i ~ c ! l  ;)laintiff a--urea Glbbs protcctlon were for 101-e or dam- 
ngc t o  ~ 1 i : ; ~ i : i ~ n t ~  c ; L ~ ~ s e d  by ( a )  fire, I h )  peril. of the ~ r a .  (c)  collivon, 
meaning thelobv tllc violrnt and accidental contnct of the conveyance 
n i t h  nng other a~~ ton io~b i l e ,  vehicle, or object, i d )  ovcrturnme of the  
tmn- i~o!  tmg conr-eyance, (c)  collapw of bridges :tnJ culrerts. ( f )  flood, 
( g ~  cyclone and t o ~ n n d o ,  (I:) theft of nn e n t ~ r e  chipping package. 

The  p o l ~ c y  contams these additional pertmcnt provisions: "SUB- 
I:OGAITIOS-In all cases of lolss, the a;.ured -hull, a t  the  recpaslt of 
said Compxny or it. agents, assign and sublogate all their rights m d  
clainib a q i n - t  olthcrs to  qa:d Com1)any a t  t m e  of 11spment t o  a n  
amount not cxceedmg the WII pxld hy this Company. T111~ Company 
1s not  Inble  for any lo.,; n l i ~ c h .  ~vit~liout  their conwnt, has  been qettled 
or compromised witb othcls, IT-110 mny  he liable therefor " 

' axOTICE ASD P R O O F  O F  LOSS-Low, if any,  under t h ~ s  policy 
t o  be reported as soon a% prac t~cablc  ~1~1th full particulars to  the Com- 
pany or 1t3 ,lgent. Tlie a w m d  shall file 11 it11 the C o m p m y  or its 
Agent, a detailed m o r n  proof of 1o.s ~ ~ - ; t ~ l i i n  ninety days  from date. of 
10s. . Fxllurc by the  a;isuled e;thcn. t o  1cpo1-t ..aid los~s or d:mage or to 
file sucli written proof. of 10.1s as  xhove p rov~ded ,  or a ~ s  required by lam, 
shall ~nvnl ida te  any  c l a m  under t(11ie pol~cy."  

I t  1 - b L I T  A4GXINST COJIPASY-It  1s a, condition of this policy t(l1at 
no  cult, x c t ~ o n  or l~roceeding for the  recovery of any claim under this  
p o l ~ c y  shall he mamtainnhle in xny court of law or equity unless the 
Game be commenced withln t m l v e  (12) n~ont l i~s  next after t he  time a 
cause o f  action for the l o v  a c ( ~ u c c  P r o ~ i d ~ d ,  however, t h a t  if by  the  
Ian.< of the ~ t a t e  within wliich this policy is iswed such limitation is  
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invalid, than (slc) any such cllaim shnll be void unless sucll action, suit 
or proceeding be comnienced within the siho~te~ut l irn~t of time permitted 
by the lams of such strate, to be fixed herein. 

"SUIT AGAISST OTHERS BY ASSURED-It 1s expressly agreed 
t l n t  upon tlie p a p l e n t  of any lass or advancement or lolan of moneys 
concerning t!x same, tha t  the auswed will a t  tilie requeis~t and espenlse 
of the Company and filirough sucli counsel als the Co~mpa~ny may des- 
ignate, nialie clalnl upon and institute legal proceedings against any 
carrier, bailee, olr other partiles believed to be llable for sucli logs, and 
IT-111 use all proper and reasontable mean16 to recover the slame." 

X%tached to the pol~cy issued by  plaintiff are two enldo~rsenienRs. 
Thase bear the same date as  the policy. One 1s captioned: "EN- 
DORSEJZENT FOR AIOTOR COllAIOX CARRIER POLICIES OF 
ISSUR.4NCE FOR CARGO LIABILiTY U N D E R  SECTION 215 
OF T H E  IXTERSTATE C O l I l I E R C E  ACT." The otlie~r is enkitled: 
"ESDORSEAIEXT FOR AIOTOR CO;\lAION CARRIER POL- 
ICIES OF INSURAXCE FOR CARGO LIABILITY UNDER SEC- 
TION 19 OF T H E  IL'ORTH CA\ROLINA TRUCK -4CT OF 1947." 
The language of the enidorsen~ents is substantially idenlt~c~al. Eac!li re- 
odes thart i t  i~s intended to assure cmipli~ance witih the provision~s of a 
designated statwte. The  endonsementis obligated plaintiff t~o pay within 
t h e  limits of li~aibility 60 any s~hipper or co~nsipee "for all loss of or 
damage t o  all property belongmg to suoh silmppes or consignee, and 
co~ming into the posse~slsion of the in~sured in connection with its trams- 
polrtat~on service, for whic~ll loss or damage the insweld may be held 
legally liable . . ." The  enldorsoment wihh relspect to tihe North Clas- 
olma statute limited plaintiff's liab~lilty for loissets occurring "on the 
route or in tihe tenrito~iy authorized to be served by tihe in~sured or else- 
vlieire r i t l ~ i n  tlie borders of the State of No~tih Clasolina." The endo,i.se- 
nlent conforming to trhe federal sttatute contailns no provisio~n with re- 
spect to tlie area In ~l i i lch liability may be incumed. Each endonsement 
contams this language: "The m u r e d  agrees to relmbunse the Com- 
pany for any p a p l a n t  inade by the Company oln account of any 
1oc.s or damage involving a breach of the teims of the policy anid for 
any payment tha t  the  Company would nat haye been olbligated t o  
m d i e  unlder the provisions of the policy, except for the  agreement con- 
tamed in this endoiraement." 

Prior t o  25 January 1932 defendant Gibbs, doing busineas as Gibbs- 
TVood Transport Company, and New Dixie Lines, Inc., filed ,z petition 
with the North Oarollna 'Ctilities Cornrni~ssion seeking Cornmi~ssion ap- 
proiva~l for tlhe sale of Glbbs' franchise rights, ilia motor equipment, and 
certtain real erstate owned by him. -4 hearing wals had on thi~s petition 
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Ixsunaxc~  Co. r .  GIBBS. 

on 23 January 1932. The Commission gave its approval to the sale 
by order c1:tted 29 January 10,52. It rec~tcs in its order tha t  Glbbs 
testified: ". . . he was fanxliar n lth the provlsinns of Section 22 of the 
Xortll Caaolina Truck -Act n herein a Yendor m u d  satisfy all deb& and 
claimlq of n-hlcli such qeller has any linon-ledge or notlce and to the 
effect, tha t  the lift of debt8s and clalins offered In evidence as  Petl- 
tionel's E s h b i t  #2 n a s  a t ~ u c  and accurate statement, t such 1 1 4  be- 
ing c lams  in the amount of $2,988.95 for Loqs or Danzage of good- 
tranbpo~rted or rece~ved for traniportatlon, and tha t  Vendor TTas In a 
position tlo furnish bond 111 double the aggregate of such debts and 
cla~rns as requirod by Section 22 of the Act." The Comnilssion, in ap- 
proving the sale, said: "Upon full cons~dcration of tlie petition, the 
con~tract, and representat;on~~ made to tlie Cominis~~ion and the bond 
filed \n th  the Cn~nl~lission in amount double the aggregate of all the 
Loss or Damage Clairns of n+hich the Trendor ha~s knowledge. the Com- 
mission finds no reason 37hy the proposed sale and transfer should not 
be approved in~qofar as  thc Colllinissioin is authorized to do 50 under 
t~he prlovlslon~s of General Statute 62-107." 

On the date the  Coinmis~sion autlmrized Gibbs bo cell to S e w  Dixie, 
Fidelity and G ~ b h s  executed the bond to the State of North Cdarolina 
in the sum of $6,000, condltioncd In this language: 'Whereas .Jolhn 11. 
Glhbs, the pnnclpal herein, applled to the Utllltie~s Comlnlssion of the 
State of North Carolina for pern~iiwion to  sell or transfer to S e w  Divie 
Lines, Incurporatad, of Riclhmond. Virginia, the franchiw granted ~t by 
said Utilities Commission, and 

"KHERE.4S, There are still certain out+t~aiding clainls for law and 
damage to property previously transported by the principal. 

" S O K  THEREFORE, if the said John Gibhs shall pay all s ~ u n s  as 
q ~ w f i ~ d  by Sec~tion 22 of the h'ortih Carolma Tiuck Act of 194'7, then 
this obligation sliall be null and void; othern-ise to be and renlaln in 
full force and effect." 

The court found: "From *April 1931 to January 1952. tlie dc~fenidant 
G ~ b b s  had varlous clain~s made againlqt 111111 by ~ h ~ p p e r s  or coildlp~~ecs 
for 10.1s or damage to  good~s. Bcginnmg in late February 1932, until 
January 20, 1933, the defendant G ~ h b s  sent these Tarlous clalnzs to 
the plaintiff for paymenlt. Commencing oln March 13, 1932, and end~ng 
oln July 6 ,  1953, tjlle plaintiff paid t o  the varlous h p p e r s  on account 
of the claims referred to In this pa rag~aph  a total of $2.938 93." He  
found as a fact tha t  none oif the losscls for ~i-hlch payment naq nlade 
by plaintiff were caused hp  the perlls specifically enumcrnted in tlic 
policy but n-ere made purwant  to the provision~q of the enclorsemen~t~:: 
ajs rcqulred by sec. 19 of the Truck -4ct of 1915 and by the Interstate 
Con~merce Act. 
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Before con~sidering plalnitiff's claim again~st Fidelity, i t  ir necessary 
t o  a~~cer ta in  if there 1s error in the  judginent as i t  relate~s to Lhe de- 
fendant Glbbs. 

The rights anld oiloligatlons of Gibbs and plaintlff were fixed by con- 
tract. I t  1s not suggested tha t  this colntract is contrary to public policy 
or conltaavene~s any ~ t ~ a t u t c .  

When we look a t  the contract to deterinine the right~s of trhe parties, 
~t 1s inmedlately aplmrent tha t  it is divided Into two separate and 
distlnct parts: The first by express language "imures" Gibba, i.e., 
"as~-~lrcs" liirn agalns~t loss resulting from the perlls tillelre expressly 
enuincrated. Tha t  portion of the contract 1s a clear conitract of In- 
surance. G.S. 58-3: 44 C ,J 8. 471; 29 Am. Jur .  433; Webstcr's 3rd In t .  
Dic. 1173. 

The w o n d  poitlon of thc ngreemcnt is not a contract inwrlng 
G113.b~. It doos not purport to afford him pro~tection. It agrees to pay 
shippers' or conslgnee~s' clttimq w111c11 they eould assert against Gibbs 
by rclL13on of his contrnct of carriage. Xot only does plaintlff not ob- 
llgnte itiself to  save Glblbs from los~s with recpec~t to those claini~s, 
/but Glbh~s exprcqsly agreos t o  reimburse plairhff for any payments 
niade by ~t pursuant to the en~dotwmcnts, i.e , the second portion of the 
co~ntmct. Plaintiff became a surety on Glbbs' o!bIigatiot~is arising from 
1111s contracts of camage. 

The insuring portlon of the contract, by esprass language, required 
tlie "asured," Glbbs, to file proof of lo-s n ith tllle "company," plainitiff, 
w~tl l in  ninety days of the lolss to inipose any obligatloln on the coin- 
pany. This provlslon is ralid. Gihbs could not recover for lowsas sus- 
tamed as provided In the  polley of insurance unle~ss he complied with 
Ihir provision. Mtume v.  Ins. Co., 253 N.C. 71, 116 S.E. 2d 474; Boyd 
v. Ins. Co., 245 N.C. 503, 96 P.E. 2d 703; 29 A Am. Jur .  491. 

Plaintiff alleged and defendant G ~ b b s  admitteld t,hak in Ferbruary 
1932 he began to  senid claim~s to plaintlff for lost ojr damaged goodw 
tran~qportcd by him. Thclse claims n-cre forwarded ~wtliout any infor- 
nmtion ~ ~ i t j l i  respeot to the cause of 101ss or damage and without any as- 
swtlon tha t  plnmtlff was ohllga~ted to pay because of the in~suring pro- 
v i s ion~~ of the contmct. Plaintiiff, in acknon-ledglng receipt of the finst 
batch of those claims which Glbbs requeuted i t  t o  pay, called athemition 
t o  the promsion of the endorsement oihligating Glbbs t o  reimburse i t  
for payments made pursuant to tilint portion of the  contrnct. It ex- 
preqsly denieid that  any of thc c l a m s  filed represented lo~sses result- 
ing from tlie perils enumerated in tllie inlsuring part  of the contract. 
The lehter concluded with the statement tlmt plaintiff would "look t o  
you for re~mbursement of the full amount paid to claimante by virtue 
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of the comnlon carrier endor~einent, including all expensels incurwd In 
,so doing." Thereafter and nitliout protest so far als tlie record dl~closc~s, 
Glbbs continued to send claims of shippers or conlsignees to plaintiff 
for paynient. 

The evidence iq sufficient to :us~tain the court's findings that  the - 
clani~s  paid for n-liicli plaintiff scelrs rennbur~en~cnt  xe re  not w~tl im 
the inisrirmg portion of the contract and that n o  proof of 1o.s had been 
filed as requned by the insuring portion of the corh-act. 

K a ~ s  Plaintiff's right to recover from Gibbs the payments made a t  
his request barred by the contract'ual provisions of the policy? If not, 
n as ~t barred by the three-year statute of liinitations? Each que>tion 
m u t  be nnawared in the negat~ve. The contractual provision liin~tlng 
to  twelve montl~s the time In whrch su~t(s  mu5t be biought irs by exprelss 
language l~mited to  " su~ts  agalnst Company " It a p p l e  only to in- 
sured losses, i.e., loisses ari~sing from the enumerated pe~rlle. It has no 
application to  suits by plaintiff againd Glbbs for payments inade a t  
his request, and wliicli he pronuqed to repay. 

Defendants contend plaintiff stands in the shoe~s of the clainiants it 
p a ~ d ,  aed for that  relason tlie lapse of time ~ d i i c h  would have barred 
c1amiant.s' right of action againct Glbbs likewse bars pla~ntiff's claim 
against Gibbs. 

Defendants misapprehend bhe law. -4 surety who, punsuant to his 
contractual obliglation, pays t(he daht of hls principal has a riglit of 
actlon to  recover tihe sum qo paid. The principal is not obligated to his 
surety until 111s surety ha~s niade a payment. The surety's right of 
action acclnies a t  the time olf payment, not before. Plain~tiff's cause of 
action Tyas not barreld, because all payments were inade by i t  within 
three years of the inlstitution of t l ~ k  action. Saieed v. Abeyo~tn~s,  217 
N.C. 644, 9 S.E. 3d 399; Pritchard v. R.R., 166 K.C. 532, 82 S.E. 875; 
Deaver v. Carter, 34 N.C. 267; Sherrod 21. TVoodnrd, 15 N.C. 360; 54 
C.J.3. 107. 

The bond given by defendanrt Fidelity was conditioned on Gibhs' 
paynient of "all s u m  as specified by section 22 of tlie North Carolina 
Truck Act of 1947." The statute refwred t,o is now codified as  CT S. 
62-121 26. It requires as a condit~on precedent to Colnmss~on'. np- 
p r o ~ a l  of the sale of a motor carrier's franohise a bond frolm the d l c r  
cond~tioned for the payment of ( I )  taxes, (2)  w a g e  due employees of 
t~hc A l e r ,  ( 3 )  unrcniitted C.O.D. collections due seller, (4)  "for 1oqs or 
damage of good13 trmspolted or receired for transportation," ( 5 )  o w r -  
charge on property trmsported, and i G )  for interline accountis to other 
carriers. 

Plaintiff as surety wa~s obligated to only one class of Gi1bbis1 creditors 
-those having claims originating f r o ~ ~ n  a co~ntract of carriage. Fildelity 
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a s  )surety was obligated fo~r six cla~sses. The  fourth clam, fcnr which 
Fidelity olbligated itself, wale the idemtic~al clalss for wh~ich pl~aintiff was 
obligated. Any claimant asse~t ing a loss resulting from Gibb~s' breach 
of his contract of carriage could have required plaintiff or Fidelilty to 
pay the loss. Plaintiff and Fidelity were, a s  to suclh claiman!ts, co- 
sureties. 

Equity and 1nw (G.S. 26-5) afford a right to one surety, who hais 
pai~d a debt for wliic~h he and anotrher are equally liable, t o  call on the 
other for contribution. Adams 2;. Adanzs, 212 N.C. 337, 193 S.E. 661; 
Fozvle v. JIcLean, 166 K.C. 537, 84 S.E. 852; Smith v. Caw, 128 N.C. 
150; Peebles v. Gay, 115 N.C. 38. 

But  pl~aintiff does not seek to hold Fidelity obligated to contribute its 
share of the monies expenlded by plaintiff in discharging o~bligatiom 
for n-hicli boah were lia~ble. K h a t  i t  seeks is in effect t,he right to make 
Fidellty pay t<lie sums loaned or advanced for Gilbbs to dilscharge his 
debts. Plaintiff's contention that  when it paid claimants, i t  beciame an  
a~ssignee o~f thew rights which i t  could enforce is, folr the reasoln given 
in denyin~g defe~ndant's plea of the statute of limitatlone, not well 
founded. Fldelity did not, by statutory requirement or the language of 
its bond, obligate itself to in~demnify Glbb~s or his ot~her surety. 

The calse was not tried or argued on the trlieory tha t  Fidelity wals a 
co~sure~ty and hence required to contribute. Plaintiff has failed to  estab- 
lish the asserteld liability of Fidelity. 

As to defendant Gibbs-Affirmed. 
-4s to  defendant Fidelity-Reveased. 

LILLIE MARTIN GRAVES v. TERRY WHITE WELBOIRN, T / d  WEL- 
BORS ELECTRIC COMPANY. 

(Filed 19 December 1963.) 

1. Death 8 3- 
An action for wrongful death is purely statutory and must be brought 

by the personal representatire; if brought by a persm who has not been 
appointed in this State the action must be dismislsed; if the personal rep- 
resentatire is permitted to become a party to an unauthorized action for 
wrongful death, the action is deemed to have be- commenced only from 
the time he became a party. G.S. 28-173. 

2. Parties 8 % 

The court bas no authority, over oibjwtinn, to convert a pending ad ion  
which cannot be nlainitained into a new and independent action by admit- 
ting a party who is solely interested as plaintiff. 
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3. Death § 4- 

The amendment of G.S. 28-173 by G.X. 1-53(4) removed the time limita- 
tion on a n  aotian for wrongful death as  a condition annexed to tlie cause 
of action and made it  a two-year statute of limitations. 

4. Executors and  Administrators § 8- 

Whether an action is bronght by a person in his individual capacity or 
in his capacity a s  personal representative is to be determined from the al- 
legntioas of the con~plaint and not the caption to the action. 

5. Pleadings § 2 5 -  
Ordinarily the court may allow in its discretion a n  amendment to cor- 

rect a misnomer or mistake in the name of a party where the amendment 
does not amount to a substitution or entire change of parties. 

6. Same; Death § 4- Where  action is  instituted by person adjudged 
t o  be entitled to appointnient, issuance of letters relates back t o  
t ime of order. 

The widow. prior to filing complaint in this action for wrongful death, 
had al3plied for appointment as administratrix, and order had been issued 
adjudging that  she 17-as entitled to appointment and she had signed the 
bond, but the surety had not qiqned and the letters did not actually issue 
until more than two years after intestate's death. The caption of the com- 
plaint was in the name of the widow inditidually, but the complaint al- 
leged in good faith that she was the duly appointed and acting administra- 
trix of decedent. Held: Ul1o11 the issuance of letlters they related back to 
the time of the order, and the court should permit a n  amendment and 
should not di~smiss tlie action on tlie ground that  i t  was not instituted 
wi~thin the time limited. 

APPEAL by plaintiff from Shazi*, J. ,  September 2, 1963 Civil Term of 
GUILFORD. 

Action for wrongful detatlh. The events, material to  this decilsion, OC- 
curred chronologically as follo~vs: 

Paul Junior Graves died intestate on -4ugust 30, 1957. 
On August 7, 1958 his wife, Lillie Martin Graves, bhe plaintiff in this 

action, applied to the Clerk of the Superior Court of Guilford County 
for letteas of adniini~stration upon his estate. The application specified 
no valuation far either his real or personal property. On the same day 
an order for letters of administration was signed by the Assistant 
Clerk of the Superior Colurt in which i t  was adjudged t,hat plaintiff 
was entitled to the letters upoln her qualification by taking the oath 
and giving an approved bond as required by law. The order did nolt 
ascertain t(he value sf the decedent's property but provided tha t  if the 
lsurety upon trhe bond should be an authorized surety cloinpanp, the 
penalty of the bond would be one tholusand dollans. The plaintiff there- 
upon signed the oaitli and, as principal, she also executed the bontd in 
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.the sum of one .thousand dollars. The surety named in the bond, South- 
ern F~de l i ty  Alutual Inisurance Company, did n~ot tihen exelcute it. 

On August 17, 1939 plaintiff instituted this action to recover d~aun- 
ages from the defendant for trhe wrongful death of her intesthate. The 
captlon of trhe colmplaint indicated tha t  she had brougll~t the ac~tion as 
a n  individual. However, in t,he fir~st paragraph plaintiff alleged tha t  sille 
"was duly appointed and is now acting as administratrix of the estate 
of said decedent." 

On h'ovember 12, 1939 the defendant, having obtained an extenision 
of time, by a~nswer denied tha t  pl~alllntiff wals the duly appointed ad- 
lniirwtratrix of the &ate. 

On April 2, 1962 the surety executed the bond and, on trlla~t day, the 
Clwk olf tihe Superior Court issued lrttens of a~dmin~istration t o  bhe 
plaintiff. 

The defendant questioned pl~aintiff's right t o  maintam t l m  action. 
On Ocltolber 12, 1962 plaintiff anid delfendant, by written stipulation in- 
carporating the course of events as above started, agreed tha t  the Judge 
of the Superior Clourt mlght a~scertaia as  a niatites off law whether or 
not plaintiff was entitled to maintain the suit. 

T~llereafter, Judge Shaw heamd tihe matter upon the stipulations anid 
argunwnlt of counsel. He  concluded, als a maltter of law, thaft the actio~n 
was nlot instituted by tlhe personal represenrtative of Plaul Junior 
Gnavas as  required by G.S. 28-173; that  the statute of limitation, G.S. 
1-53 (4), barred trhe action fo'r wrongful death oin Auguist 30, 1959; anld 
that,, trherefore, the court mlas wit,holut authority to permit plaillrtiff to 
amend tihe conlplaint by allegng her subsequent qualific~ation a s  ad- 
nlini~stratrix after the time lim~itation for bringin~g trhe action had ex- 
plised. Fnom hils order disinissing the action, plaintiff appelaled to trhis 
Court. 

Elreta Melton Alexander for plaintiff appellant. 
Hines & Boren and Jordan, Wright, Henson & lZTichols for defendant 

appellee. 

SHARP, J. The right of action for wiwngful deahh is purely shah-  
tofry. I t  may be brought only "by thc ~xecutlor, administrateor, or c~ol- 
lector of the decedent." G.S. 28-173. A w i d m ,  a~s such, ha~s no right of 
a~ction for tihe death of her husband. Houell v. Conzrs.. 121 N.C. 362, 
28 S.E. 362. If a~n  action for wroin~gful death is instituted by one other 
.tihan the personal representative of a decedent, duly appointed in thie 
State,  i t  slhould be disnlissed, Carr v. Lee, 249 N.C. 712, 107 S.E. 2d 
5 M ;  Journigan v. Ice Co., 233 N.C. 180, 63 S.E. 2d 183; Monfils v. 



N.C.] FALL TERM, 1963. 691 

H ~ i l e t l ? o o d ,  218 N.C. 215, 10 S.E. 2d 673,  and a separate and inde- 
pentleiit nctlon indltutod by such rep~esontatlve. Hal l  v. R.  I?., 149 
N.C. 108. 62 F.E. 899.  The court has no nuthority, over objection, to 
conr-ert n pending actlon wh~cli  cannot be lnalnta~ned into a new and 
indcrpendent xctlon by adrnltting a party \\-lie is solely mterwted a3 
plaintiff. E ~ f c , . i n l n a t ~ n g  Co.  .c. O'£Ian/on,  243 K.C. 457, 91 S E. 2d 222. 
Hon ever, -1iould the personal repre~en ta t~ve  be perniltted to become a 
party to an ~innut~l~orizcd :tction for n-rongful deatli, the  action i-3 
deemed to have been romillmced only f ~ o m  tlie time he became a 
party. IIoll 1 ' .  X. X , supra; Rcynolds  I,!. ( 'o t lon J l l l l s ,  177 N C .  412, 
99 S E 24-10: hzsurance C o  zl. Lochcr. 214 T C 1 .  197 S.E. 55.5. 

Prlor to the enactment of Clinpter 246, >c-- Lan-3 of 1951 (now codl- 
fied as G 9. 1-53 14 1 ) TT-liicli anlentled (f S. 23-173, the inst~tution of an 
action for i~rongful defltll ~ ~ - i f l i ~ n  on? y e x  after such dcntli was a con- 
d ~ t l o n  precedent to niaintnining the action. A11 other requirements of 
tlie section n-cre also strictly coni-trucd. h e  nnn~t~a t ion  to  G.S %-17:3. 
The amelidiilcnt removed tlie time Imltution as a condition anneved to 
the co1l.e of a c t ~ o n  and n ~ d e  i t  a tn-o-year statute of l inii tat~om. 
McCrater 2 Cnglnee,~ng Corp., 248 S . C .  707, 104 S.E. 2d 858. 

The majority rule is that  an amendment ~ v h ~ c h  changes the capacity 
in n-hicli a plmrit~ff sues does not cli~ange tlie cL1u.e of action so as to 
let In the defen~se of t,he statute of Imitations Annot., 7 4  A.L R. 1269;  
Lope; 2,. T7n?tcd S ta tes ,  12 P. 2d 082, 987 That  rule has not h e n  fol- 
lowed In S o ~ t h  Carolina. Bennet t  v. R.  R . ,  159 N.C. 345, 7 4  S E. 883. 
H o w x e r ,  plaintiff did nlot purport to institute t,he instant case in her 
indimtluai cnpaclty. In  the firzt par-,igrnph of the complaint she alleged 
that  she IT-as the duly appointed and actmg administratrix of Graves. 

allegation by one dew-lbmg hmself as  administrato~r of a deslg- 
nated eztate is suffic~ent to show tlhat he iucs als such." 21 Aknl. Jur., 
Executors and d d m z n ~ s t r a f o r s  8 947. 

It iq true tha t  in the capt~on of the complaint and sun~mons plain- 
tiff did not dwgna te  heaself as admnistratrix. When a sult is brought 
by fiduciary he should mdicate hls repre~scntative cnpaclty in the 
eapt,lon of the plead~ngs, but the character in ~ ~ h ~ c h  a party sue~s must 
be de te~~nined  from the complaint and not from the caption. Refinzng 
Co. u. B o t t l ~ n g  Co.. 2,59 N.C. 103, 130 S.E. 2d 33; 39 Am. Jur., Parties 

S 6. 
Bennet t  v. R. R . ,  supra, mrolved an a~ction for wrongful death com- 

a Ion menced by tlie widow of the decedent on July 4 ,  1910. ,4n exarnin t' 
of the record of tha t  case revelals (a~s  the reported case doe~s not) tha t  
@he alleged In her complaint tha t  she had been d ~ i l y  appointed :IS ad- 
m~inistratsix. The complaint itself had no caption but in the caption of 
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tlie summons tlie plaintiff's name appt3ared only als an intdividual. On 
hlarcjh 11. 1912, the defendant moved to disimss because plamtiff 
"falled to file a complalntt in this action a~s required by stxtute." The 
plaintiff then moved to  amend the suiiimons by adding the word "aid- 
ministratrix" aifter her naine. The judge allowed tlils motion. The Su- 
preme Court reversed mcl disni~>sed tlie action saying tliat the effect 
of the aiiiendinent was "to change tlie entire clliaracter of the actlon 
and to convert that  TI-hich was tlie indlridual action of 1\Ial-y E. Ben- 
natt  into one by her in her reprsse1itat:re capacity as adni~nlistratrix." 
Tlic court held this could not be done niore than a year aftor the deatli. 
On the r e c o ~ d  tlie Bennett case appears to have been wrongly declded. 

Ordinar~ly an aniendliienlt of yroceez and plead~ngs nvay be allowed 
in trlie diiscret~on of tlie court to correct a imsnomer or mistake in tlhe 
nanie of a party n-liere the nnlendnient does not amount t~o a substitu- 
tio~n or entire change of pnrtles. Bazley zl. J lcPhe~son ,  233 S.C. 231, 63 
S.E. 2d 559. I n  the m~st,anrt case had plaintiff in fact been the duly ap- 
pointed adininistratux a t  the time tlie coniplainrt was filed, there is no 
quesltion but tliat tlie court ~vould have liad plelnary power undcr G.S. 
1-163 to pe.nniit the plain~t~iff to ainend the caption In o ~ d e r  to designate 
herself as adininistratrix In conformity with tihe allegation in the  com- 
plaint. 

However, tlie right to amend is not tlie primary question here. The 
difficulty in this case is tha t  a t  tlie time plaintiff filejd her complaint 
alleging bhat she was the duly appointed admiaitstratrix of Graves, 
trhat allegatio~n was denied anid i t  wa~s 111ot true. At  tihat time bhe cause 
of action for wrongful dea~th n.as not barred by the applicable two-year 
statute of limitations. When her letter3 were actually issued, however, 
!her mtestate had been dead niore bhan fire years. It is obvious, tihere- 
fore, tha t  unless the plaintiff's ajppointnient als administratrix ~ e l a k d  
back to  the in~stitution of thls action, or to tlie time the order adjudi- 
cating her right to letitem was slgned, it cantnot survive defendant's de- 
nial af the allegations in paragraph one of bhe complamt. 

I n  order t o  protect property rights and to protect one who, prior to 
ih~s a~ppointrnent, has acted to prelserve tlie estate, it is the universal 
rule tliat all previous acts of tlie par~sonal repreisen~tatlve prior to  kls 
appointment ~~liiclli werc beneficial In nature to the estate and which 
would have been x~ithin the scope of his a ~ t ~ l i o r i t y  liad lie been duly 
qualified, are vahdated upon his appointment wliich relates back to  
the death of t~he inte~state for this purpose. Jones v. Jones, 118 N.C. 440, 
24 S.E. 774; 21 Am. Jur., Execzcto~s and Adminzstrators 5 211; see 
Annot ,  26 A.L.R. 1359. 

Altrhough the appoinitment of an administrator relates back to tlie 
date of the death of decedent for many purposes, tlhe c o u ~ t s  are not 
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in accolrd as to  ~vhetlier i t  TT 111 relate back so a~s to validate an action 
brought pnor  to the nppointnient. 

I n  Gatfield agt.  IIn~rsotz,  e t  nl ,  57 HOT+- Pr .  ( S . Y  ) 331, the  lieiis, not 
purpoi ting to  ac t  for t l i~.  (,.+ate, instituted the action to  collect a mort- 
gage n Iilch tleccdcnt on nt J a t  the i iwc of 1:ei death. Thcreaftcr o m  of 
t,heni n-w nppoiiitctl aciniiii~:trntor I n  tiisinia~lng the  action, the comr 
~ n ~ r l :  Jo1111 I1 (;,itfield hnd no legal title or r&t to tllle ~nortg;lgc 
when the  a c t ~ o n  coinn?enced, lii? aub~cquent  appoli~~tinent cannot 
uphold the w i t .  The cluest~on 1s. ~ v h a t  nglit had lie n-lien lie i n a t u t e d  
the  suit? 111s ~ u h - q u e n t  al)pointnient as adiilini,-t~:itor d e  honlc E O P  

cannot give valldlty to an  action commenced befoi c the  appointment. 
I 1  . . . 

I n  Pearson v. A n t h o n y ,  Iowa, 254 N.K. 10, ciecedent died Xovcmber 
20, 1931. On Febi-uary 9, 1932, 111s rvifc, allegmg t h a t  she w a s  the  duly 
crppomted a d n ~ z n ~ s t r a t r ~ x ,  mqtltutc tl nn action to  recover darnage3 for 
his ~ ~ r o n g f u l  deatli. The  t ru th  was tha t  a!ie expected to  be appointed 
~somctime in the future but, because of a lack of funds she  had not se- 
cured her appolntrncnt. She  as actually appomted on February 17, 
1933 - after the statute of liniitations had barred the  action. The  court 
~ a l d  t,he questlon was whetber the  action of an  1ndir.idua1 pretendzng to 
ac t  als adminl=tratrix were effective to  conlnlcnce tlie action and tliere- 
by a r o d  the bar of the statute of linlitatlons. I t  answered the  quas~tion 
in the negative and disinissed the suit. 

I n  Cltnchfield Coal  Corporation v. Osbortze's Adm'r . ,  114 Va. 13, 7 3  
8 E. 730, (1912) suit was  brought ?n t h e  n a m e  of K as  admznzstrator of 
the  &ate of 0 to recover duimges for the wiongful deatli of 0 from 
the  defendant Coal Oorporstion. No  questlon of the  stahute of Iimi- 
tat ions was involved. A f t e r  verdict i t  ~ v a s  di=co\ ered tha t  by sonie rms- 
take  or ~nadvcr tence  no order had been entered appomting I< a d m n -  
idra tor .  T h e  order of aplpointment n alz then signed and judgment en- 
tered upon the vord~ct .  Upon nppeal, the cake was senlt back for a new 
trial on other grouncls, but  tlie court held t h a t  t he  appointment after 
verdict was vahd and related back to the mstltution of the  action. 
Among other autl io~it ies,  ~t relied upon I)oolitt le v. Lewis, 7 John.. Gh. 
(S.T ) 49. 11 Am. Dee. 3S9, in n-hlch Clinncellor Kent  was quoted as 
follows: "If a pal ty suelh a~s execlltor or adin~nis tmtor ,  n itllout probate 
olr tnklng out lctters of :idiiiini~tratlon, tlie ta1:ing them out a; any 
tmle b e f a ~ e  the  hennng nil1 cure tlie defect and relate back s o  a i  t o  
lllalie the  bill good from the beginning I n  a. 11gI1t so merely foi-rnal is 
trhat omi.sion v m ~ e d . "  

I n  Grz f in  2 ) .  1Vorlbnzan, Fla  , 73 Po. 2d 841, G died on  Sovember 28, 
19,50. On r\;ovenlber 26, 1952 plamtiff, the fatlier of the  decedent, in- 
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s t ~ t u t e d  an  action for his n-rongful death as adttzinistrator of his estate. 
A t  tillat time the  father was  not the  ad11iinj;trator. Two days  later he  
pet~t ioncd for appointmcn~t nnld an  order ~~-3.s entered reciting tha t  upon 
taking t!ie oath and filing the specified bond, letgters TI-ould be granted. 
Letters were actually iscued on ,January 31, 1933. On January  9, 1933 
defendant inovcd to d i s i i ~ i ~ q  tllie ac~oon and the trial court alloved tlie 
nmt~on .  I n  rercrslng tllc d i ~ n i s s a l ,  the Supreme Court  re,isoned: The  
deat!l actloll n-:is the only a w t  of tllc e~stutc: the suit was brought by  
the  person entitled to adimniatcr; no fraud or inequity n a s  invo~lved 
and no ncw c-ause of action n-as pre.entec1 by ~~~~~~ing tlic fnthelr t o  
p rosxu te  the action to  3 conclusion. " K e  t l i~nk ,  therefole." mid  the 
coui t, ":i!iat the  i~ssue is ruled by  tjlie ancient doctrine ' that  whenever 
lrttcra of adininis~sation or testament:uy arc granted ttliey relate back 
to  tlie ~ii tcstate 's  or testator's death. . . .' " S o  plea of the  statute of 
1imitat.011 n-a~s there in-r-olved, bu t  the court said tha t  such a plea 
would not necessarily 1i:tve clianged ~ t s  c o n c l u ~  "0119. 

In Andcrson v. TTnron Pnc-. K .  C'o., Utah,  2q9 P 146, plaintiff, alLep- 
ing thnt he zrns the adw'nistratcr  of G's cstnte, inst~tutecl an  action to 
recover for b!le wrongful death of hi  : inteit:ite. hlthougli the  district 
court had entered an  order for plaint~ff 's  appointincnlt and he lisd filed 
his bonld as d m c t e d  in the older, on the trial it n-:is diwovered thnt lie 
had faded to take the oath of office. Consequently, 111s letters had not 
been i~ssued. During the t r n l  plaint~ff took the olnth and letters were 
is~sued. The court held tha t  the lettor. rcltrted hack to the tztue of t h e  
order validating the inslituttion of the a c t ~ o n  ~ ~ l i i c l l  was for tlie bene- 
fit of the elstate. 

I t  i~s a long established rule in t<he Federal courts t,hat a lack of 
letters of administration may  be cured, and an  objection t o  want  of 
capacity to sue, may be avoided by  amendment or  by substitution of 
tilic proper par ty  a t  any  time befolre Iiearmg Later appointments of 
t~hi~s nature ~ 1 1  relate hack and validate the proceedings from tihe be- 
ginning regardless of tlhe statute of l imi t~t ions .  Lopez u. Tjnited States, 
szrpru; Delipree V .  Levinson, 186 F. 2cl 297 and cases t l ie re~n cited 

A case on all fours I T I ~ J ~  the in~stant  case is Do~iglns  21. Dnnzels Bros. 
Coal Co., 135 Ohio St. 641. 22 N E. 2ti 193, 123 A.L.R. 761. There, de- 
celdcnt died Ocltolber 28. 1935. His  n-ife, as administratrix, ~ns t l tu ted  an  
action for his wrongful death on October 27, 1937-one day before the 
s ta tu te  of limitations n-odd have barred the action. Prior to tha t  date,  
after linving presented liersclf to tjhc probate court asking to be ap- 
pointed, d ie  had received forms from the  court which she erroneously 
believed to be letters of adniinistration. Thereafter she infornied her 
colin~sel tha t  she had been appointed, and tlie error was not discorered 
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until prepar2t,io8ns ivei.e being niade for the  trial. She wa~s a,ctu,ally ap- 
pointe~rl on Koveml~r-r 27, 1937, more than t,wo yeall-s afte8r the date  of 
dleath. Thrne:~ft'cr ! i c  filcd an  amended coinplnint in n-liictl~ d ie  alleged 
tilie above f:ic,t,s m d  atteinptcd t,o ra t i fy  1it.r :I?: in coinnlencing tilie ac- 
tion. I n t e r  trli'n, cl:~~fenltl~?lit inteq~oisccl ttliese defcn~scs : i 1) Pinintiff did 
not Ii:,r-c l c g l  cnl1:lcity to sue nt tlie tiillc she i8wtituted tlie action, and 
( 2 )  a t  tlie time of ri!jrig the  :~me~idcd  petition the act'ion \\--as ba,rred by 
the t,n-3 ye~ar st : t tut~'  of li~nitatiol~is fo'r n-ilo8ngful dent11 act,iolns. The 
trial court zustaineci thesc dcfemc~s and directed n verdict f m  the de- 
fmd:mt .  The Cout,t of Apl~enls rcvcrsed, quoting fri71il the  e8amrlier case 
of Archdcncon L'. C ' inc im~nt i  G a s  & Electr ic  Co., 76 Ohio St.  97, 8 1  
N.E. 152 ass follows: 

". . . . ( T ) h e  ~ n o t m n  to disinisz, was ba+ed upon a mere tech- 
nicality. The plaint~ff h a n n g  fully cjuelified as adminis~trator, be- 
fore tlie ca>e n-as reac~hed for tnnl ,  c w r y  right of the defenldnnts 
upon the merits of the  case n-a~q fully preserved, and in no possible 
aqpcct could the  delay in perfectmg the  bond and receiving the  
letters of adininistratlon prejudice the c1efenl.e of the  defcndank 
upon the  real meritorious quastion involrcd in the con trove^-sy, 
which was  ~ ~ h s t t h e r  or not the defendants' negligence WT'RS the  
cause of the death." Douglas v. Ilanzels. 62 Oliio App. 1, 22 N.E. 
2d 1003. 

On appeal, the  Supreme Court of Oliio sust,ained the  Court  off Ap- 
peals, saying: 

"The amendment corrects the allegations of the petition with 
reqpect to  p l a ~ n t ~ f f ' s  capacity to  sue and relatas to the right of 
a c t ~ o n  as contrad~stinguished from tlie cause of action. A sight of 
action is reined~al.  w i d e  a cause of action i q  subsrtantil-e, and an  
amendment of the  former does not affect tilie substance of the  lat- 
ter. See 1 Eouo. L a v  Dict., Ran-10s Third Revision, page 295; 
Poineroy's Code Remeti~ee, 5th E d  , 526 et  seq., Section 3316 e t  seq ; 
1 Cyc., 642. A11 anicnclinent n-hie111 does not  subsitantlally change 
thc cause of nctlon may be i n ~ d e  even nftcr the  statute of llimta- 
tions has run. 

"JYe hold t h a t  n lieie a witiow indi tu tes  an  action as ndniinistra- 
triu, for damages for the nrongfuI dent11 of her liu\hand, under 
the rnistaken bel~ef tha t  she liad been duly appointed and had 
qualified als such, tlicrcafter d ~ s c o ~ e r s  her error and :mend. her 
petition so  a s  to s h m ~  that  d ie  was appointed adinilllist ratr is  n f t w  
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the expiration of tlie statute of limitatioln applicable 60 such 
action, the amended petition mill relate back to  the date of the 
filrin~g sf the petition, and tlie action ~vill be deemed co~ninienced 
within the time liniitcd by s t a t ~ ~ t e . "  

Thls clase wads the subject of an annotation in 123 A.L.R. 768 (1939) 
in which the coniniontator s ~ a t e d  that no other case had been found 
n-lhich involved the question of an amendment to a coniplalnit after 
llniitation liad run, 90 as to allege the subsequent valid appointment 
of n plaint~ff who had professed to  bnng the action inztially zn hzs rep- 
resentatme capaczty a s  executor or admznistrator. 

Tlie 01110 Couit has since made i t  c;lear tha t  the doctrine od sel~at~on 
bacli T-alidate~s only those actions of a personla1 representa~tive ~vliich 
arc fua. t\he benefit of the e,ztare. ]There i t  was diiscovered tha t  letters 
of adni~nis t ra t~on liad bcm npplied for but not i~z~sued to the defendant  
admnzs tra tor  u1i~t11 after the explrat~on of the st~utute of limitatioiis as  
t o  a tort  action against the estate, the court held there wa13 no relation 
back. Wrink l e  v. T ~ a b e r t ,  174 Ohio St. 233, 168 N.E. 2d 387. 

JTe think that  tllie reasoning of the Ohio Court in Doz~gLas v. Daniels 
Bros. Coal  Co., szipm, 113 sound and applicable to the fact~s of the In- 
rstant case. Unlike Pearsorz. 1;. Antlzony, supra, our case n-as not insti- 
,tut.ecl Ly one pretendzny to be tlie administrator. Plaintiff, in good 
f a ~ t h ,  and with some red~son, albeit niistakcnly, believed heiiself to be 
tlhe duly appointed administ~~atrix of the estate of Paul Junior Gravels 
a t  tlie time she in~stitutcd the suit. Prior to tlie filing of the coniplalnt 
plaint~ff had applied for appointment; tllie Clerk ha~d entered an coder 
(adjudging tha t  she mas entitled to  letters of adlniniistrlation upon tak- 
ing the oath and giving the bond. She had taken tllle oath, s~gned  tlie 
b o d  a~s principal, and left it with the Clerk penlding the signa~ture of 
the surety. The bo~nd reeltea tha t  i t  was signed, sealed, and delivered in 
tlie presence of Rladge C. Parker, Assistant Clerk of the Superior Court 
sf Guilford County on August 7, 1958. The signlature of tihe sureky was 
the only remaining requirc~iieiit for the issuance of letterl3. It i~s noted 
that  t~he claim for wrongful dea~bh was the only asset of the elstate and 
ah that stage of the proceedings a nominal bond would have isufficed. 

The ba~sls of dcfendnnt's motion to dlum~ss tihe action 1s wholly 
technical. H e  has in nowise bcen prejudiced by the coume of events. 
We therefore hold that ,  whcn i~ssued, plaintiff's letters related bacli to 
itlhe coinmencement of tllic acltisn wliich was brought for the benefit of 
trhe etstate prlor to tjhe bas of the statute of I~initation~s, an~d tli~at the 
complamt niay properly be amended to allege t~he true facts. However, 
we musk not be understood as holding tha t  one who has nevelr applied 
folr lettcns GI- who, having applied, had no reasonable grounds for be- 
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lieving that  he had been duly appointed, can imtitute an  action for  
wro~ngful death, 01- any other cause, upon a false allegation of appoint- 
ment anld t>hereafter validate tihat allegatiioln by s subsequent appoint- 
ment. We think tha t  the Iowa Court correctly dealit vibh a pretender. 

For the reason~s stated, the order od the court below dismissing the 
action is 

Reversed. 

J. T. IXGRAM, EXECUTOR OF TEE ESTATE OF EDITH K. MINISH V. W. A. 
JOHNSON, STATE COMXISSIOXCR OF RETTKUE. 

(Filed 19 December 1963.) 

1. Taxation 5 23- 
Where the language of a taxing statute is plain and unambiguous, the 

courts must give its languaqe its obvious meaning ; but when the language 
learm reasonable doubt, the courts will give i t  the meaning intended by 
the legislature a s  ascertained wibh reference to the panticular factual 
situation, the legislative historj-. judicial interpretation of prior statutes 
dealing with the situation, and the chanqes, if any, made following a par- 
ticular interpretation. 

2. Taxation § 27- 

Step grandchildren of testatris who are the daughters of testatrix' s te l-  
children n ho predeceased testatnx, fall within Class A a s  defined by G.S. 
10.5-4, and not class C as defined by  G.S. 10.:-6, for the purpose of de- 
termining the rate of la.; to be paid on l~roperties bequeathed them. 

APPEAL by plaint,iff from Campbell, J., Alasclli 23, 1963 Civil Session 
of CALDWELL. 

Plaintiff seeks to recover bhe s u n  of $2,423.76 assessed as  inheritance 
taxes ow~ng in addition to t<lie sum reported and paid by plaint~ff. The 
sun1 assessed tvas paid under protest. 

Plaintiff, als tihe basis for his demand, alleges these facts. Editjh I<. 
Minish, a res~dent  of Caldweil County, dled testate in October 1961. 
The  pei-tment par t  of llcr will reads: "All the rest anid r ~ s i d u e  of my 
propeity, which I may die seized and possessed of, vhicll includas all 
moneys, stoclcs and bonds of every kind and nature, I give to  my step 
grnndc~hildren, Mrs. Betty Sutton Xelson, hlrs. Nancy Sutton Young, 
Mrs. Ann Ingram Khisnant and RIiss Sarah Ingram, they to share 
and share alike in the same." Mrs. Kelson :tnd 3113. Young are c~liildren 
of Naude X n i s h  Sutton, a stcpdaugiitw of testatrix. Slns. Whimant 
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and lZIiiss Ingram are c~liildren of Pearl I\Iinisli Ingrain, a 4qd1aughter  
of testatr~x. Mrs. Sutton and Mrs. Ingrani, sltepchildren of Mrs. 
hIin~sli, d ~ e d  prior to Octobcr 1961. Plaintiff, executolr, filed his inherit- 
ance tax return and paid $333.24, tihe proper amount on tilie properties 
rece~vcd by the named legatees if they are class A beneficiaries as 
plainitiff contends. 

Defendant, by aniswer, adniitted the facts alleged but asserted the  
facts da ted  placed the named legatees in class C. He~ilce tlie assesment 
wats properly made. 

Defe~lldant moved for judgment on the pleadings. The motion n-as 
allowed. Judginent n-as entered disnilssing the action. 

Dickson Whisnant  for plaintiff appellant. 
Attorney (:enera1 B m t o n  and Assistant Attorney General Barham 

for defendant appellee. 

RODMAPL', J. The only question presented by the appeal is this: I n  
which class, A or C, do bhe named legatees fall for the punpose of de- 
termining tlie rate of tax to be paid on the properties they received un- 
der Mrs. lZIini~sli's will? 

The anlaver 11s to be found by an interpretation and applicatio~n of 
trhe approiprinte statutes, G.S. 105-2, 3, 4, 2 ,  and G t o  blie admitted 
facts. 

G.S. 105-4. so far aa here pertinent, roads: " ( a )  Where the pwsm 
. . . entitled to  any beneficial interest in such property shall be tlie 
lineal issue, o~r lineal ancestor, or hulsband or w f e  of t<he penson who 
d ~ e d  posse~~sed of such property afores~aid, or stepch~ld of the person 
who died posseiesed of such property aforesaid, olr a!dd adopted by tilie 
de~cedent . . . a t  the following rate~s of tax . . . (Then follows a tabu- 
latcd rate ba~sed on values.) (b )  Tht. persons mentioned in bhils clas~s 
shall be entitled to  the following exemptions: TJTildosv~s, ten thousand 
dollars ($10,000.00), each child under twcnty-one years 01f age, five 
t~liousand dollars ($5,000.00) ; all other beneficiaries rnentloned in this 
~scct~on,  t ~ o  thousand dollars ($2,000 00) cach: Provided. a grandchild 
ou: graadcrliildren shsll be allon-ed the smgle exemption or pro rata part  
of the exemption of tlie parent, vhen the parent of any m e  grandlchild 
or gioup of grandc!~ildren is deceased or when the parent 1s livmg and 
sloes not share in the estate: Provided, t~llat any part  of tihe exemption 
not appl~ed t o  the slliare of the parent may be applied to the alllare of 
,z grandc~liild or group of gamdcliildren of such parent. The same rule 
shali apply to  the taking under a will. and also in case of a specific 
legacy or devise . . ." 
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G.S. 103-3, captioned "Rjate of tax-Class B," provides: "Where the 
pemon or persons entltled to any beneficlal mterest in such property 
sllriall be the brother olr sihtes or des~cendant of tilie brother or sister, or 
shall be the uncle or aunt by blood of a person who died passessd 
afore~said, a t  trhe following rates of tax . . ." 

G.S. 105-6, entitled "Rate of tax-Cla~ss C," provides: "Where the 
penson or personls ent~t led to any beneficial intteres~t in such property 
sliall be in any other degree of relationship or collateld consanguiniby 
than i~s hereinbefore stated, or srliall be a stranger In blood to the person 
who dled poisstrssed as aforesaid, or shall be a body pollitic or corporate, 
a t  tihe following rates of tax . . ." 

Legislative intent is tilie test to be applied wherc a statute classifies 
persons for trhe purpolse of niea~wring their tax liability. Sale v. John- 
son, Comrr~issioner of Revenue, 238 N.C. 749, 129 S E. 2d 465; Canteen 
Servzce v. Johnson, Comr. of Revenue, 256 S . C .  135, 123 S.E. 2d 582; 
Shzre v. Schezclt, Comr. of Motor Vehzcles, 252 N.C. 5G1, 114 S.E. 2d 
237; Watson Industrzes 2;. Shaw, Comr. of Revenue, 233 N.C. 203, 69 
S.E. 2d 505. 

Intel-pretation is of course unnecessary where the words used aye so 
plain and unambiguous that no doubt can exist as to legislative intent 
and the p o p e r  application of blip st8atutory language to a lmrticular 
factual s~ tua t lan ;  but nlien the words used leave reasonable doubt a. 
t o  what t,he Leglslatuse Intended n-~ t~h  respect to a particular factual 
situation, ~t 1s propar to look to legislative history, judicial ~ i i t e ~ p r e t a -  
tion of prlor statute6 dealmg with the quest~on, and tihe c~hanges, if any, 
made follov lng a particular interpretation. Insurance Co. v. Johnson, 
Corny. of Revenue, 237 N C. 367, 126 S.E. 2d 92; Cab Co. v. Charlotte, 
234 S .C.  573, 68 S.E. 2d 433. 

By clear and express language, if the pioperty had been given to  
l1r.a.  Sutton or Mrs. I n g a m ,  pnrents of tlie legatees, thelr tax l~nbllity 
would he conlputed a t  the rate cliarged to  cia= A beneficinrip.. Does 
this clnas!fication extend to tiheir chlldwn? Plamtlff hays the a n ~ w e r  
,&ould be yes. Defendant says ~t should be no. 

Defendant a-ould deny -1 classificntlon to anyone other than those 
nillned In nlbhec. ( a ) ,  G.S. 105-4, thereby confining tlie claliz~ficatioa 
to h n e d  isque or stepchild or adopted cl~ild. H c  ~vould ignore the pro- 
'i-i~qionc of iubsec. ( b ) .  

Tliat subsection grants cxcmptions to "the persons nmltionerl in t h ~ s  
clne~s." TYllat claqs? llnnifestly the language refers to  claqs 1 bene- 
ficlaries. S o  cxcmptions are allowed to class B or class C beneficiaries. 
The exemptions allowed class Al beneficlarirs are "eaclli c~liild un~der 
twenty-one yeans of age, fire thousand dollars ($3,000.00) ; all other 
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bcnefic~arics nientio~ned in this sect~on, two t~housan~d dollans ($2,- 
000.001 each . . ." If defendant's reasoning 1s correct, tlie Legda ture  
intended t o  prevent a testator from conferrmg equal benefits on atep- 
c~h~ldren and natural children. The n a ~ u r a l ,  if under twenty-one, would 
geit a $3,000 cxempt~on; but thc stepchild, if of like age, could not get 
tha t  escmpt:on. R e  would be limitcd to $2,000. TTe do not believe t,he 
I,eg~~slature intended to force tihe tesltatofr to draw a dist~nctlon between 
hid clddren, wlic~ther they are stapcli~ldren or natural clilldren. E~spe- 
cllally is this so when, by subisec. ( a ) .  i t  lms expres~sly authorized linn 
to acco~rd tlieni cquallty. 

Tlie first prowso in subsec. (b )  permitting gran~dc~liildren to  take t<lie 
exemption a parent would have taken ils of course limited to the 
chil~dreii of a natural child, because a stepchild does not, under our 
<statutes of descent and clistr~bution, succeed to the estate of lhis step- 
parent. A stepchild can take only by will. T o  protect the stepchildren 
as n-ell :as the natural cliiltiren who lllRy take, not by delscent but by 
will of tihe pelison last ,seized, the Legislature said: "The same rule shall 
aipply to the tnliing under a mill, a d  also in ca~se of a specific legacy or 
devise." Doas not tlm language mean that a stepparent, instead olf giv- 
ing to a stcpc~liild wlio would be entitled 60 an exemption, might give to 
tlie clilld of a siteipch~ld without depriving the legatee of the exemption 
his parent could claim? Certainly this i~s a reasonable interpretation of 
hhe language u~sed. 

If a husband died, leavlng a widow and a stepchild, c~hild of the 
widow, and devised all, or substantially all, of his property to  hie 
vidom. would she be limited to a $10,OO exempt~on o r  could she claim 
an  exeniptlon of $15,000-$10,000 for herself and $5.000 for her minor 
child? The la~st proviso of subsec. (b)  would, we think, en~tltle bhe 
widow to claim an exemption of $13,000; but defendan,t's interprotation 
would h i t  her exemption to  $10,000. 

Our prcsent inlientance statute had its origin in c. 9, P.L. 1901. Tha t  
.4ct gave all who acquired propeslty as the result of the death of an- 
other an exemption of $2,000. It fixed five classes o~f beneficiaries, eac~h 
to be taxed a t  a different rate. The fir~st class, now cla~ss A, was com- 
posed of iilmeal issue or llneal ancestor, brother or s~ster." Property 
passing to a wife or husband or for rehgious, c~liarita~ble, or educational 
purposeis was exempt from taxation. 

The next se~ssion o~f the Legislat>ure enlarged the  first cla~as of bene- 
ficiarie~s so as to mclude tho~se who '(stead in tlie relation of child to 
the  person who died po~ssesised . . ." c. 247, P.L. 1903. 

Tlie language of tliese acts carried forward in subsequent revenue 
acts was i~nlterpreted in S .  v. Bridgers, 161 X.C. 246, 76 S.E. 827, de- 
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cided in Decelizber 1912. I t  was there held by  a d iv~ded  Court  t h a t  the 
$2,000 exemption applied to all heneficlnries. C$l~icf Justice Clark and 
Justice Walker disoentcd froni tills conclusion, but  t>lie Court  was 
unan~inous in its holding that daughters-m-law were within the lan- 
guage, "stood in tlie relation of cluld to the pcrson who died seized." 

The Rex cnue -Act of 1913, rut~fied In JI:ircli, c. 201, P L. 1913, added 
to  tho-e included in the filst cla=~s "liusbnnd or nlfe." It further said:  
"Tlic per20nls ii~entioned in tlil. claw, e ~ c e p t  a s  1s llcreinnfter ot~her- 
wibe provided, ;.linll be en t~ t l ed  to an  r ~ e m p t ~ o n  of two thousand dol- 
lars ($2,000) each: Proz~ l r l ed ,  grandc l~~ ld ren  s b d l  he allowed only thtx 
w g l e  esempt~oi i  of the cliild they reprtsenl: P r o v r d e d ,  a n ~ d o w  shall 
be entitled to a n  e\cmption of ten thousand dollars and each child 
under t~xenty-one yearb of age to a n  exemption of five tlioucand dol- 
lars." 

Bro the~q  and slsters viere str~clicn from tlie first class and p u t  in tlie 
second rlas~s. Only tlio=e In the first class were allowed an esenlptim. 

The  Re:-enue of 1913, c. 283, P.L. 1913, &ruck from t h e  llst of 
first class beneficiar~es tlioqe who ">toad in the  relai t~on of child to  the 
person la& possessed," and lnsertcd In lieu tihereof tlie TI-ords "adopt- 
ed child." It reduccd tlic clas*es from five to  three, thc  prescnt num- 
ber. These changes TTere app:irently made in re-ponse to the  decision 
of t,l~is Court. I n  Te Inhcr l t t rnce  Tax, 168 S .C .  332, 84 S.E. 360. 

I n  1921. c 34, the  Lcgislat~ire enlargctl the  f i n t  clasq beneficlarie~s so 
als to  include "son-~n- ln~v or dauglitcr-in-law or -tcpchild of the  person 
n+o d ~ e d  po~ssesqed of *uch property aforesaid, or any person t o  ~ ~ l i o i n  
the  tleccdcnt stood In thc miltunlly aclinon leclged lclation of n parent, 
and .?!lo began sucll rc.lation-1111p a t  or hefore such pelson's fifteenth 
loirtliday, and ~ l i o ~ s e  relntionsliip T T R ~  continuous from such age untll 
the dnt r  of bhe decedent's death." 

The  Legllslature, by the Eevenuc Act of 1925, c. 101, P.L. 192.5, added 
t o  the proriqo givlnq a gro~idchilcl the e w n p t i o n  his paient  n-ould have 
tnken thi. p l i r av :  "and t l l ~  m n e  rule ~ l i a l l  apply to the  taklng under 
a ~ 1 1 1  and al-o in cnqe of *peclfic legacy or devihe." 

Tliii mnendnlent TT o d d  a p p w r  to he superfluous if liinitetl t o  na t l~ ra l  
grandcl-~~ldrcn-they had been provided for In tlie previouq provision- 
but eu-entlal t o  permit stepgrandcl~ildren to take the exeniptlon. 

The  Revenue Aict  of 1927, c. 80, rewrote suhsec. ( a )  to read a s  now 
appeal;. in G S. 103-4. It added tlle la-t provi-o to subqec. ( b ' ~ .  There 
lin-, a; affcctmg the  decision in t h 1 ~  case, been no material amendment 
since 1927. 

We  ttliin!i a reading of the  entire in~herita~nce tax statute sliows tliat 
the Legihlaturc did not m e  tjllc word "g~andchildren" in a tecihnical or 
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xe~slt~ict(ed senise, Owens v. Munden, 168 N.C. 266, 84 S.E. 257, but in- 
tended to pla~ce his children, natural, step, or adopted, in the same 
category. Our interprettation of bhe language used as itt appealrs in the 
present statute is strengthened and fort~fied by an examination of pre- 
ceding statutes imposing ~n~heritanice taxes. In  Re Bousrnan's Estate, 44 
P. 2d 1038. 

Reversed. 

DOLLIE sf. WADSWORTH (WIDOW) v. WALTER B. WADSWORTH, JR.  
(MINOR), A X D  I;. AUSTIN STEVENS, GUARDIAN AD LITEM F O R  WALTER 
B. WADSWORTH, JR.  (MIXOR) . 

(Filed 19 December 1963.) 

1. Jurlicial Sales 3 1- 
There must be a n  order for a judicial sale entered by a court having 

jurisdiction of the subject matter and the parties as prerequisites of a 
ralid judicial sale. 

2. Judicial Sales § 4- 

C'onfirmation cann~ot ralidiate a void judicial sale. 

3. Judicial Sales 3 2- 
Tlie court has discretionary power to order either a public o r  private 

sale of a n  interest in land owned by a minor who is represented by a 
guardian ad litena. G.S. Ch. 1, -4rt. 29-4. 

4. Judicial Salcs 3 3- 
Erory private sale of real propeaty under order of the court is subject 

to upset bids, G.S. 1-339.36(a) and upon the filing of an upset bid G.S. 1- 
330 .2 i (a )  applies, and to all intents and purposes the aale thereafter be- 
comes a public sale and is subject to the statutory requirements of resale. 

5. Same- Reports of intermediate bids as sales by commissioner au- 
thorized to sell to highest bidder at private sale is irregularity. 

Where order for a private sale is entered by the oourt haring jurisdic- 
tion of the parties and the subject matter, and bhe order directs the sak 
to be for cash to the highest bidder, and the c n m b s i o n e r  receives a series 
of bids fro111 two interested pa~+ties, and reports each bid to the c m r t  a s  a 
"sale," but no order for  resale is  mad^ or any order for sale ro any in- 
termediate bidder with prurision for such sale to stand for cor~firmation in 
default of an upset bid, the confirmation of the last and highest bid re- 
e e i ~ e d  constitutes but a single private sale in accordance with the order 
of the court, and the repolit of the commissioner of each bid as a "sale" 
is but an irregularity. 
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6. Judicial Sales § 7- 

l'hr pnrchaser a t  a judicial sale may not aroid his obligation to comply 
with his bid after confirmation for mere irregularities which do nut prej- 
udice h im,  there being no mistake, fraud, o r  collusion. 

A P P E ~ L  by plaintiff and defendant from Braswell, J., April 1963 Ses- 
ision of JOHNSTON. 

Proceedings for sale of standing timber. 
The  petition, filed 8 M a y  1962, alleges in substance the  following 

facts: TValter B. TTadsn-orth. Sr., died intestate in January  1956 seized 
of certain real &ate, including tn-o t rac ts  of land in Bentonville 
Townqliip, Jollinston County, aggregating approximately 725 acres. 
Plalatlff. xidow of inltesitate, hats a n  un~allotted dower Interest in tlie~se 
tracts, and defendant, 16-year old son :ind only heir of intc~state, onns  
qaid tracts In fee subject to plalntlff's clover. The 723 acres are wood- 
lands, having a con~siderable grorrth of t m b e r ,  mainly hardwood, n-hich 
ha~s reached ina tu r~ ty .  Because the  tlnlber 1s mature, some of i t  is 
beginning to deterlorate in quality antd tlecrcn~se in value. I t  would be 
folr the  best interesit~s of plamtiff and defendant tha t  the timber be sold 
and from the  proceeds plalntlff be paid the  present caq~h value of her 
d o ~ ~ e r  interest and the remainder be Invested for the  benefit of the 
mlnor defendant. The  betst prlce can be olbtdaned by a private sale since 
t h e  acreage 1s large and i t  will require con~~lderable time for pro-pee- 
tive buyers to "cruise" anid estimate the timber. 
h guardian ad lztevz was duly appointed for defendant and he filed 

ansn-er, verified 30 Rlay 1962, admitting all the allegations of the pe- 
tition and averring tha t  tlie tlmber is maturc and ready for cuttlng 
and,  due t o  the  hazards of fire, dccap and disease, i t  would be for the 
best ~nt~crc~ct  of the minor defendant thxt  i t  bc sold. 

The clerk of superior court found as facts tlie n in t t e~s ,  in detjall, 
alleged :n tlie pe t l t~on  and answer, and ordcred, adjudgcd and decreed 
"that  the sale of the  t~ lnhc r  . . . 1s n e c c w r y  for the b e 4  l n t e r c ~ t  of 
the  preservation of t211e wta tc  of s a d  n m o r  defendant," tlhat E. Tv. 
TT'lllilns 19 appointed comm:woner of the court and 1s 'Lnut l~or~zet l ,  
empo~vered arid dlrectcd to sell said tlmbc-r ;lt a private s l l e  for c ~ c l l  
t o  tile highest bidtder, sald pnva te  sale to hc conducted according to 
tihe law regulating s a d  private ~ l o s , "  m d  "thnt the  1iighe.t bldder be 
required to ~ i i a k e  a depo5lt of ten (10) pa- cellt of 111s hid as ewclenc~ 
of good fmt,li and t h a t  s a d  commis~loricr qllall report said sale to  the 
court for confirmation." The c a w e  was rctmned for further orders. 

w a r d  Luinber Company (11ereinaftr.r n ' a r d )  and ~ t l m s o n  Lumhw 
Colnpany (Stimson) ve re  interested in purcliasing the t m b e r .  They 
alternately offered bids als detailed in the follow~ng table: 
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Date Bidder Amt. of Razse Bid 
Oct. 29, 1962 Ward $15,000.00 
Kov. 8 Stimson $ 800.00 15,800.00 
Kov. 12 Ward 840.00 16,640.00 
Nov. 23 Stim~slo~n 882.00 17,522.00 
S o v .  30 V a r d  926.10 18,448.10 
Dec. 10 Stiinson 972.40 19,420.50 
Dec. 20 Ward 1,021.00 20,441.50 
Dec. 31 Stimson 1,072.08 21,513.58 
Jan.  10, 1963 Ward 1,125.68 22,639.26 
Jan.  21 Stimson 1,181.96 23,821.22 

The bids were for all mwchanhable timber, 14 incheis in diameter, 10 
inohas a~bove the ground, with a period of 5 years from the dlate of the 
deed for re~moval of bhe timber. The commi~ss~io~ner requi~ed tihe biddem 
to raise tihe previous bid in tilie minimum amount fixed by statulte for 
~ a i s e s  in judicial sales. G.S. 1-339.23. Bidls remained open for 10 days. 
The commissioner reported to the cowt each bid he received, and in 
each repo~rt stated tha t  he verily believed the price offered v a s  fair and 
as much or more than the timber would bxing a t  public auction, and 
recolmmended tha t  "tihe matter be allowed to remain opeln for ten days 
as by law required and that  if no advance bid is filed with the court 
bhat the sale hereby reported be confirmed." There were no ordens of 
re~sale after bids TI-ere raised. 

On 3 February 1963 the clerk signed an order c~onfirming tihe sale olf 
the timber to Stinwon for t~lie price of $23,821.22. The order was ap- 
pi-oved by BIacRae, J.  It recited In detail tjhe bidls xvhich had been 
offercld and reported, the tcrnls of sale, and tlhat no advan~ce bid had 
been offered witllin 101 days after the last report. The order decreed 
tha t  a sale of t!le timber to Stimson on the terms an~d for the price 
sbated 1923,521.22) "is herehv dmcted and in all respects confirmed." 
Tlhe commiss~oner TTas directed, upon I eceipt of the purclhase money, to 
execute an~d deliver to Stimson "a good and sufficient timber deed." 

Upon tender of the dced to Stimwn. ~t refused to accept the deed 
and pap the purchase money. Plaintiff, defendant and the coinmi~s~sion- 
er pe~ti~tioried for an order requiring Stimson to show cause why i t  
sliou!u!d nolt comply. The petitioners expressly ratified the sale and at-  
tlached to the petltion afidnvits of tiliird perlsona to t~he effrct tha t  the 
price l~ast offered by Stinison n-as fair and adequ3te and "as much, if 
not more, than anyone would gir-e for same (sic) a t  either public or 
private sale." 

The clerk made an order requiring Stimson to appear 22 March 1963 
and shox cause why i t  should not be compelled to honotr its bid. Stim- 
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ison amwered tlie petitjio~n and asserted that  the sale Iyas void foir fail- 
ure of con~pliance with certain provision~s of G.S., Ch. 1, Ant. 29h, 
especially G.S. 1-389.1 to G.S. 1-339.40, in 'uhat t<here were no orldens of 
resale. Stimson requested trhat its deposit of $1,151.96 be refunded. 

There was a hearing pursuant to the s h o ~  cau~se order, and tlie clerk 
ordered Stimisoln to honor its bid. Stmson appealed to superior court. 

Judge Braswell found, among other things, the following pertinent 
facts: 

"4. Tha t  on June 6, 1962, the Clerk of the Superior Court of 
Jolhn~ston County entered an order appointing E. V. Wilkins com- 
nliss~oner to sell said timber as  delscr~bed in trhe Petition a t  pri- 
vate sale accord~ng to the laws regulating private sales. 

"3. That ,  pursuant to w i d  order, the Commissioner obtained a 
private bid in the amount of $15,000.00; t h a t  witrhin 10 days, 
Ftinlson Lumber Company, Inc. raised the bid on said timber in 
the amount requ~red by law; tha t  thereafter, oln different dates, 
E. T'. Wilkin~s, purporting to act as C~mmi~ssioner, received private 
bids through January 1, 1962 (szc). 

"6. Tha t  6he lasrt p r ~ v a t e  bid was in the amount of $23,821.22 
received from Stirnson Lumber Company, In~c., and that  a de- 
posit of $1,181.96 wals made with the said E. V. Wilkins. 

"7 .  Tliat no order of sale was signed, issued or enitered authoriz- 
ing or directing E. V. Wilkin~s, Coninmsioner, to receive any bids 
otlier t~han the original order whiclll n-as entered on June 6, 1962; 
tha t  on February 5, 1963, an order of confirn~~ation Jya~s elntered 
by the Clerk of the Superior Court, which wa~s approved by his 
Honor James IiIacRae, Judge of the Superior Court, as appeam of 
record. 

"5. Tha t  immediately after the confirmation order was signed 
E. T-. TT'ilk~ns notified Stdimson Lunlbe~r Company, Inc., tha t  he 
Jyas ready to deliver to said Stimson Lumber Company, Tnc. a 
deed upon payment of the purchase price. 

" 9 .  Tliat the said Stimson Lumber Company, In~c. declined to 
accept the deed for said timber fotr tha t  said E. 5'. W~lk ins  could 
not convey a good and marketable title to said timber on account 
of tlie irregularities in the proceeding and the lack of authority of 
said E. 5'. Wilkins to receive bid* or to offer said tmiber for sale; 

"11. Tha t  t,here n.als no order authorizing or directing a public 
sale a t  auction, after the raked bid made subsequent to the first 
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private sale bid and thah all subsequent purported private aales 
and ra~setd bids a t  privsLtie lsalas and the last bid, as  made and 
tendered by the prospective high bidder, Stimslotn Lumber Com- 
pany, Inc., is a nullity. 

"12. That  tthe requireme~nts as to procedure relating to  Judicial 
Saleis under the Statute when a rake of bid is made, are manda- 
tory. 

"13. That  Stinlison Lumber Coinpany, Inc, is entit<led to have 
refunded to i t  by E. V. W~lkins, acting as Cornm~iwsioner, the de- 
pasit whic~h i t  made in the amount of $1,181.96." 

Upon tihe folregoing finldingis the court decreed that  the sale wals a 
nullity and odered thlat Slt.imson's deposit be refunded. Plaintiff, de- 
fendant and $he Comnlissioner appeal. 

L. Austin Stevens, Guardian Ad Litcm for Walter B. Wadswortiz, Jr .  
E. V. Wi1kin.s for appellants. 
Albert A. C'orbett for appellee, Stimson Lumber Company, Inc. 

MOORE, J. Appellee contends, an~d t'he court below concluded, that  
the purported sale of the timber to appellee a t  the pirice of $23,821.22 is 
void for failure of the clerk to make ordem of resale vestinig the com- 
missioner with auDhoaity therefor. 

There are certain ablsolute prerequisites of a valid judicial sale. 
". . . (1)t ils necessary, in order that  a judicial sale may be validly 
made, tha~t  tJhe court by which it  was ordered slhlall have the general 
poiwer t o  decree a sale, and that  in a particular case rthe jurisdiction of 
trhe court, over trhe subject matter and parties shall have been acquired 
in a proper manner." 50 C. J. S., Judicial Sales, s. 2, p. 579. "There can 
be no vahd judicial sale witlhout an order or decree directing it  . . . ." 
ibid, s. 8, p. 582. Accord: Cherry v. Woolard, 244 N.C. 603, 94 S.E. 2d 
562; Powell v. Tzcrpzn, 224 K.C. 67, 29 S.E. 2d 26; Park, Inc. v. Bnnn, 
223 N.C. 502,27 S.E. 2d 548. 

"Confirmation cannot supply the lack od originla1 autihority to  make 
tihe sale, as where . . . the officer selling acted wii~hout authority, for 
a sale wthout  authority ils a mere nullity anld cannot be given legal 
validity by the recognitilon anld ratification whioh co~nfirmation &up- 
plies." 30A Am. Jur., Judicial Sales, s. 143, p. 985. 

The clerk of superior court, without question, has general jwisdic- 
tion of special proceedings, and in the inisitant ca~se hlad jurisdiction of 
the subject matter and parties, and made an oader, inlitially, decreeing 
a sale of the timber, appointing a commissioner to  make trhe sale, and 
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autrhorizing and dire~cting a private sale thereof. The  namow question 
presented i~s whether under the circum~dances of thils case an order of 
resale, or orders of resale, mas or were mandatory. 

As a general propositioln, in appropria~te ciroumstances "an order of 
rosale is alway~s proper and generally necessary in olrder to  charge a 
defaulting purchalser." 50 C.J.S., Judlcial Sales, s. 70, p. 695. 

Under our former statute, the court having jurisdict~on might, in tlie 
exerclse of its d~scre t~on ,  order a sale of Ianld where minors were m- 
terested and represented by guardian ad lztem, either a t  public or pri- 
vate isale. Iiytler v. Oates, 173 N.C. 569, 92 S.E. 508. The court like- 
wise has t h ~ s  discretion under tdhe 1919 act, G.S., Ch. 1, Art. 29A. This 
act doe~s not specify the conditions undeir ~ ~ h i c h  a private sale may be 
ordered and i t  is therefore a discretionary matter for the court in a 
particular case. The number of peasom interested in the purclhase of 
large bodies of standing timber is much more linnted than in the pur- 
eillase of such reel estn~te ais farms, hoii~as and ~sniall parcels of land. 
In the sale of such t~niber  a coinnmsionrr, if permitted to sell priv- 
ately, has freedom to canvass lxo~spect~ve buyers, give time for view- 
ing and e~stimating $he t~mber ,  and negotiate directly with prolspects, 
mithoult being restlricted by the formal requirements of a pub l~c  sale. 

Every p r~vnte  sale of real property is subject to  an upset bid. G.S. 
1-339.36(a). Such upset bid 1sW1 be submitted to  t~he court within 10 
dlays after tihe filing of the report of sale, and s~hall be in an amount 
specified by ~st~atute. G S. 1-339.25. "Then  an upcet bid 1s made for 
property sold a t  private sale, subsequent procedure with respect there- 
to shall be the same as for the public sale of real propelrty for ~ ~ h i c h  
an  upset b ~ d  has been subniitted . . . ." G.S. 1-339.36 ( b ) .  Thus, n-hen 
an upset bid is submitted in a private sale, G.S. 1-339.27 applie~s and to 
all iiiten~ts and purposes the sale there~after becomes a pubhc sale. 
\Then the upset bid is submitted to the court, a reisale sllall be ordered, 
a not%~ce of the resale &all be posted a t  the  cmrthouse door for 15 
days iinmediately preceding the sale and publi~slhed in a newspaper 
once a week for two successive weeks. G.S. 1-339.27. 

The order of sale entered by the clerk on 6 June 1962 authorized khe 
commissioner to  sell the tirnbw "at a private sale for cash to the hzgh- 
est b ~ d d e r ,  said p r ~ v a t c  sale to be conducted acco~rding tro the law regu- 
lating cmd private sales," and ordered the coinmissioner to "rep& said 
,sale to  the court for confirn~ation." I t  w11 be observed that  t~he court 
did not order a sale to TT7ard fofr $15.000, suclh sale to stand for con- 
firmation in default of an upset bid. The order was to  sell "to the high- 
esrt bidder." That is, to tthe bidder who offered the higlliest price. There 
i~s noth~nf; in the statute which restricts the court in laying down guide 
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liines and giving directionis fo~r tihe making of a p~rivate sale in trhe finst 
iastance Indeed, ~t is the duty of the court to  give d~rections to the 
commis~sioncr. "Except to the extent thnt they are nolt controlled by 
~skatute, the tcrins of a judicial sale rue within the d~scre t~on  of the 
court." 50 C.J.S., Judicial Sales, s. 13, p. 306. 

There m r e  ten bidis, but In our opinion only onc sale, and tihat to the 
highest bidder as the  col~r t  had oirdercd. It is true that the comnus- 
sioner reported the bids as if they Kcre sales, and followed the pro- 
visions of G.S. 1-339.23 in the acceptance of bids. Even ~f lie proceed- 
ed undeir a misapprshens~on of his duty and a niiaunderstand~ng of the 
older under ~ ~ l x i c h  he acted, the substance of what he dlid was a sale 
a t  the highest bid received by h m .  That  he kept the courk adv~sed of 
lliis progresis, b ~ d  by bid, by making ~vlint purported to be reporlts of 
sales, doels not alter the fact tha t  the >ale to the highest bidder wa,s in 
compl~ilance wibh, and w t h i n  the teinls of, the o ~ d o r  of sale. If he had 
only reported the lasit bid race~ved by him, appellee's contenltion would 
never have anisen. The exceslslirre reports are mere illreplla~ities. The 
prasumption is in favor of the valiidity of judicial proceedmgs. Jokn- 
son v .  Sink, 217 N.C. 702, 9 S.E. 2d 371, There was only one sale and 
no necesmty for an order of reisale. 

One who seeks relief by realson of ~rregularitie~s in bhe proceedings 
must show that  he has been prejud1icc.d tlhereby. Franklin County v. 
Jones, 245 hT.C. 272, 95 S.E. 2d 863; Harris v. Brown, 123 N.C. 419, 
31 S.E. 877; Stancdl v .  Gay, 92 N.C. 455; Hervey & Co. v. Edmunds, 
68 N.C. 243; <5O C.J.S., Jud~c ia l  Sales, IS. 62, p. 685. A decree of con- 
firmation en6ered by a court of ciompeteit jurilsdiction may n~ot be set 
aside als to  the  pu~cha~ser ,  when bhe proceedings are merely irregular 
except for mistake, fraud or collusion. Franklin County v. Jones, supra. 
There is nothing in the record nlhiah indictateis  hat trhe purchaser, 
Stimson, bars been prejudiced by the irregularities indiiaated. So far as  
the record discloses ~t was dealing a t  arm's lengtll~, i t  made an offer of 
$23,821.22, bhc offer was accepteld and ~t is bound by itrs co~ntrracrt. 

Proceedings outBined by sta.tute far t~he holding of judicial sales (ex- 
oluslive of the absolute prereclui~sites referred to in tihe outset of t~his 
opinion) and giving no t~ce  thereof are '(merely methods of administria- 
tion anld disposition of p r ~ p e r t ~ y  by fiduciary officers, their purpose be- 
ing that  the price received shall be greater, and not tha t  tihe title given 
shall be better." 30 C.J.S., Judicial Sales, s. 16, p. 601; Put?mm v. Con- 
nor, SO S. 265. 

The judgment below is 
Reversed. 
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ERTLE OSEKDIKE, nu r m  XEXT FRIEND, PEARL OXENDISE v. 
BROSFORD LOWRT. 

(Filed 10 December 1963.) 

1. Trial 5 21- 
On motion to nunsuit, plaintiR's evidence will be contsidered in the Light 

most favorable to him, giring him the benefit of erery reasonable infer- 
ence to be drawn therefrom, and so much of defendant's evidence as  is 
favorable to plaintiff may also be considered. 

2. Automobiles g 41s- 
Evidence favorable to glaintiff which tends to sholw that plaintiff was 

riding his bicycle on the right side of the high~vny, that tlie bicycle vah 
equipped ~ ~ i t l i  a reflwtor on tlie rear as  required by G.S.  20-12:9(e), and 
that plaintift was struck from the rear by tlie automobile driven by de- 
fendant, who had drunk some beer and was traveling a t  excessive speed 
and rammed the bicycle witliont slackening speed or sounding his horn. 
etc., i s  held sufficient to be submitted to the jury on the issue of de- 
fendant's negligence. 

On!y negligence which rons~titutes a proximate cause of injury is of 
legal import, either on the issue of negligence or the issue of contributory 
negligence. 

4. Evidence § 3- 

The courts will take judicial notice of the fact that in  this State %:I5 
p.m. on June 4 is Inore than a half hour after sunset. 

5. Automobiles § 11- 
Tlie statutory provisions prescribing lighting dmiess to be used a t  night 

on vehicles, including bicyelies, were enacted in the in~teres~t of public 
slafety. and tlie violat~ion of the statutory provisions is negligence per se. 
G.S. 20-129(e), G.S. 20-38(6). 

6. Negligence 7- 
Ordinarily, the question of proximate cause is Por the determination af 

the jury and it  is only when the facts a re  all admitted and only one in- 
ference may be drawn from tlleul that the court may deckre whether a n  
act was a p~tosimate cawe of an injury or not. 

7. Automobiles 3 42111- Absence of f ron t  bicycle l amp held no t  pro>- 
imatc c a u w  o r  contributing cause to collision from the rear.  

Where plaintiff's eridence fails to s h o ~ ~  that his bicycle n-as equipped 
n ~ i t h  a lighted lamp an tlie front thereof as  required by qtatute, but does 
s l i o ~ ~  that lie had a reflecting mirror on its rear as  required by the 
statute. G.S. 20-120(e), and that plaintiff's b i c ~  cle \xis hit from the rear 
by a car operated by defendant, and there is no evidence in the record that 
if the bicycle had been equipped with a front lnnip the lamp would have 
bcen visible to a person al~proacliinq in a n  automobile from the rear of the 
bicycle, 7~r7d the only legitimate inference is that the absence of a lighted 
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lamp on the frotnt of the bicycle wals not a proximate cause or a contrib- 
uting proximate cause of the collision, and the o m r t  may properly charge 
the jury to this effect. 

APPEAL by dafenidant Bronfoird Lowry f ~ o m  McKinnon, J., Febru- 
ary-March 1963 Civil Session of ROBESON. 

Civil actio~n to recover damages folr pers~onal injuries msbaineld by 
a l sixteen-year-old boy, when the bicycle he was riding on a highway a t  
night was atruck from the rear by an automobile owned by anid regis- 
tered in the name of Hazel Lowry C~ibb ,  and d~riven by her brother 
Bronflord Lowry. 

Plaintiff's evidence con~sidered in the light m& favorable to him 
showls the following fact~s: At the scene of the tragedy hereiniaftiw set 
forth Rural Paved Road #I513 is a level, straight paved road for a 
mile or more with pavement about 18 feet wide and witih dirt ahouldem 
oin eac~h side of the pavement. I t  runs in a generally n~olrtihwest tio soabh- 
east direction, and is kn~own as bhe Buie-Lumbenton public highway. 
About 8:15 p.m. on 4 June 1961, five boys were riding bicycles oln the 
dirt s~houlder or pavemenlt of this road in a soutrheasterly direction to- 
ward Lumiberton ars follows: Ronlson Lowry, eight yeans old and a slm 

af Bnonford Lowry, was riding in frolnrt on the right dirt shoulder; be- 
hind him on the righit dirt shoulder wa~s his brother Kennehh Lo~wry, 
trhirteen year~s old; behin~d him on the right dirt shoulder was Bob 
Allen U7ilkins, fifteen yeans old; behin~d him on bhe right-hand edge o~f 
t~he pavement about six inches from the dirt sihloulder was trhe pbain- 
tiff; anld about five yards behind him to hi~s left anid closer to trhe cenher 
line of trhe road mais Scotty Jones, fourteen years old and a son of 
Hazel Lowry Cnibb. All five of the bicycles had red reflectons on them. 
Plaintiff's bicycle had a red reflectos about two inches wide on the 
rear fender viisible under normal atmlolspheric conditions from a dils- 
tame of more than two hundred feet to tihe sear of the bicycle, when 
used a t  night. His grandmother Pearl Oxendine tastifie'd: "He would 
ride Dhe bicyole ahead of +he car on the way baick (from a church re- 
vival), an~d I could see the reflector folr ablout 500 yards * " * . " His 
bicycle a h  hald an i t  "spinners with reflector om trhe front." It did noit 
have a lighted lamp on tlhe front as required by G.S. 20-129 (e) .  

Some disltance ahead of these boys was a truck in the opposite bane 
of the highway, standing in front of a house, with its bright lights 
burning. Approaching t~hes~e boys fnom behind an~d overtaking them 
mas an automobile owned by and registered in tihe name of Hazel 
Lonvry Cribb, and driven by her brdher Brmfolrd Lowry at  a speed of 
60 to 65 miles an hour. Wibhout slacking speed this automobile   truck 
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Bcdty  Jonas and his bicycle and plaintiff and his bicycle. After hitting 
these two boy18 Bronford Lowry "slammed" on his brakes, stopped, and 
came back to  the scene od the colllision. In the callisloa Scothy Jones 
was killed, and plaintiff was grievously injured One of the struck 
bicycles or botih hit Bob Allen JJ7ilkins and the 6-0 L o m y  boys and 
knocked t,hem in a ditch. E. J. Cummings, an eye witneiss, te~stified ',the 
automobile dld not give any kind of signal" before i ~ t  struck the boys. 
When Bronford L m r y  returned to the scene, he said "he couldn't eee 
the  boys, the light~s were blinding him"--the lighbs of bhe parked truck. 

Plaintiff did not know what had hit him. He  testified: "Before I was 
hit in the back I didn't hear any oar horn or warning from berhind me, 
observed no flmh of lights or blinking of lighbs or anything of that  
~ o r t . "  

Appellant's evidmce favorable to plaintiff i~s as foJlows: Tmcy Bul- 
lard, a State patrolman and a witness for appellant, went to tihe scene 
and talked with Bronlford Lowry, t h a t  Lowry appeared to be drinking 
land told him he drank two ar tihree or four beers tha t  d~ay, and the 
la& beer he daank was around 3:30 p.m. Appellant testified he does 
not wear glaases, tha t  he cannot see out of hi~s right eye as good as out 
of his left eye, and t h a t  tihe vision of his sight eye is 25/100 and of his 
left eye 20/20. 

Defendant's evidence in substance is as follows: The  scene of tjhe 
hagedy was open country. He  was tnaveling 35 or 40 milas an hour on 
the right-hand side of the road. Tha t  none of the five bicycles was 
equipped with a lamp or reflector as  required by G.S. 20-129(e). The 
patrolman carefully examined the bicycles a t  trhe scene and e m  no 
evidence of reflectons or la~mps on any of the bicycles. When he saw 
t~he bright lights of the truck ahead of him, he began elowing down. H e  
siaw nothing in front of him on the road. H e  was blinded for a minute 
when this truck was about 100 yards from him, and when so b l i n d 4  
he heard slomething hit hils car. He  stopped, turned around, anfd came 
back. He  was not under the influence of the beer he had drunk earlier 
in bhe day. 

The jur;v found by its verdict that  plaintiff was injured by the negli- 
gence of Bronford Lowry as alleged in the complaint, trhat plaintiff did 
not cont.ribute t o  hi~s injuries as alleged in the answer, and awarded 
him damages in the amount sf $5,000. 

From a judgment tha t  plaillltiff recover $5,000, with hils oosts, from 
Bronford Lowry, he appeals. 

Ellis E.  P a g e  for d e f e n d a n t  appel lant .  
M c L e a n  & S t a c y  for plaint i f f  appellee. 
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PARKER, J. Defendant offered evidence. Considering plaintiff's evi- 
dence in the light moist favorable to  him and giv~ng liim the benefit of 
every reaisonable inference to be drawn therefrom, and considering so 
muclh of defen~dant'ls evidence as is favorable to him, the court properly 
submitted tihe case to the jury, and defendant's a~ssignment oif error to 
trhe coiurt's deinial of his m&i011 for judgimnt of compulsory nonsuit 
made a t  the oloise of all t(he eviden~cc is overruled. G.S. 1-183; Rosser 
v. Smith, ante, 647, 133 S.E. 2d 499. 

Defendanrt in his aniswer alleged a conditional plea of contirib~~tory 
negligenice on plaintiff's part to bas recovery. Among the variou~s acts 
of alleged ntugligence by plaintiff, which defe~n~dant avers contributed 
proximately to his mjuries, is the allegation tha t  pliamtiff was negli- 
gent in opemting his bicycle in t\he nighttime nnd more trhan a half 
hour after sunset on Runal Paved Road #I513 without having his 
ibicycle equipped with a lighted lamp on the front thereof, viisible under 
nomlal atmospheric coniditions from a distance of art leiast three hun- 
dred feet in fronlt of his bicycle, anid without having his bicycle equip- 
ped with a reflex mirror or lainp on the rear, exhibiting a red light 
visible under like cionditionls from a distalnee of a t  least tnvo hundired 
feet to the rear of such bicycle, in violation of G.S. 20-129 (e ) .  

Plamtiff'ls evidence shows tha t  on this occasio~n his bicycle was not 
equipped with a lighted lamp on bhe front thereof when he mais sltruck. 

The court in its crllarge in re~spect to the  second isisue of conitributory 
negligence of plaintiff started ipsissimis verbis G.S. 20-129 (e) ,  anid im- 
mediately bhereafter charged bhe jury ais follows, which appellant als- 
signs as  error : 

"And so that  statute requires tha t  a bicycle when u~sed or ope- 
rated a t  night, shall have a lighted light on the front, visible un- 
der normal atmospheric conditions, from a di~stance of a t  least 
300 feet in front of the  bicycle. With respect to tha t  portion, gem 
tlemen, and I unde~stand i t  is adm~t ted  by plaintiff in his tasti- 
mony t h a t  he had no lighted lamp G o n  the fronit of hiis bicycle, 
anid I instruot you tha t  tlhe provision re~specting a front lainp on a 
bicycle, is designed for the  bencfit of thoise approaching a bicycle 
fro~nl the front, for the pr~t~ect ion of the cycliist from such. It does 
not require a light of such intensity as  to render objelct(s viisible 
alontg the highway in front of a bicycle, and trhe violatioln of the  
(statute in respect to failmg to  have a headlight as  required by trhe 
law, I instruct as a matter of law would not be a proximate cause 
of a colliision resulting from plainitiff being struck in the rear, as 
alleged in this action." 
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It is a fundamental principle t h a t  the only negligence o~f legal im- 
portance is negligence mhiclh proximately causes or contributes to  the 
injury under judiciai inva~t iga t~~on .  illcAYazr v. Rzchardson, 244 S . C .  
65, 92S.E. 2d 459; COX 2). Freight Lines and M a t t h e ~ s  v .  Freight Lines, 
236 K.C. 72, 72 S.E. 2d 23; Smith v. TT'hztley, 223 S.C. 334, 27 S.E. 2d 
442; Byrd v .  Express Co., 139 S . C .  273, 31 S.E. 831. 

M7e take judicial notice of the fact tha t  in Xorth Carolina about 
8:15 p.111. on 4 June 1961 was n-it!iin the period of time from a half 
hour after sun'\et to a half hour before sunrise. Tl'envzl v. Myers.  243 
K.C. 3 6 .  90 S E. 2d 733; 31 C.J.S., Evidence, p. 700. 

Cnder G.$. 20-38 (ff) of our 3Iotor T'ehiclels Act, bicycles are "deem- 
ed vellicle~s, 2nd every rider of a bicycle upon a h i g h ~ ~ a y  s~hall be sub- 
ject to the provisions of this article applicable to the driver of a vehicle 
except those vihich by their n n t u r ~  can hare  no application." Tarrant 
v. Bot t l~ng  Co., 221 S.C. 390, 20 S.E. 2d ,565; Van Dyke  v .  Atlantic 
Greyhound Corp., 216 S . C .  283, 10 S.E. 2d 727. 

"The statutes pre~ecribing lighting devices to be used by iilotor ve- 
hicles opernting a t  night (G.S. 20-129 and 129.1) were enacted 111 t>he 
interezt of pubhc safety. i-C. v. -1-orris, 242 S . C .  47, 86 S.E. 2d 916. A 
violat,ion of the~se sta~tutes constitutes negligence as a matter of Ian. " 
Scarborozigh v. Ingram, 236 N.C. 87, 122 8.E. 2d 798. 

What is the prosmate  cause of an injury ils ordinarily a queistion to 
be determined by the jury as a fact in viex of the attendant clrcum- 
stances. Ervin v .  ,Vzlls Co., 233 N.C. 413, 64 S.E. 2d 431; Hoke v. At -  
lantlc Greyhound Corp., 226 N.C. 692, 40 S.E. 2d 345. When more than 
one legitimate inference can be drawn from the evidence, tqhe question 
of proximnte cau~se is t,o be determined by the jury. Lzncoln v .  R.R. ,  
207 N.C. 787, 178 S.E. 601. "It  is only when the facts are all admitted 
and only onie ~nference may be d r a m  from the~ln tha t  the court mill de- 
clare ~ h e t l i e r  an act rvas the proximate cause of an injury or not. But 
that is rarely the case." Conley v .  Pearce-Yozing-Angel Co., 224 K.C. 
211, 29 8.E. 2d 730. 

It ~vould seem that the trial judge in giving the challenged part  of 
the charge quoted above followed Spmce v .  Rasmussen, 190 Ore. 662, 
226 P. 2d 819. This mas an action to recover damages for death of a 
bicyclist when an overtaking truck collided n-it'h his bicycIe. The col- 
lision occurred 26 January 1948 aibout the hour of 6:10 a.m. in Jack- 
son County, Oregon, on U. S. Highvay 99. The sun ro~se a t  7:20 a.m. 
that day. The weather wals clear and the pavenlent n-as dry. There was 
evidence tihe bicycle \ya~s equipped with an ordinairy bicycle front lamp 
(electric) and with a red reflector on the rear, but that  the front lamp 
on the bicycle was not burning. Section 115-368, 0. C. L. A, as amend- 
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d by ch. 16, Oregon Lams 1947, puovided: " (lb) * * * Every bicycle 
shall be equipped with a lamp on the front exhitbiting a white light 
visible from a di~stance of a t  laatst 500 feat t o  the front of suclh bicycle, 
and wilth a red reflector on bhe rear, and of sucrh size or crharactexi~stice 
and so mounted as to be vi~sible a t  night from all di~stanfces within 300 
feet to 50 feet fiwm the rear of such bicycle. A red lighrt vi~sihle fmm a 
distance of 500 feat to the rear may be used in addition t o  the rear 
reflecto~r." The Court said : 

'(This provision respecting a f r m t  lamp on a bicycle is designed 
for the benlefit of trhose approaching a bicycle from the front and 
for trhe protection of the bicycli~st from suah. It in no way requires 
a light of such intensity as to  render objects visilble along the high- 
way in front of the bicycle. The red reflector i~s designed to plroteck 
trhe bicyclist from vehicleis appro:ic,hing from the rear anld to  give 
nojtice t o  suoh vehicles of the presence of the bicycle ahead. The 
inlsltallation of a red light m the rear of a bicycle is permiissive 
and not mandatory. The statute contemplates that  the red reflec- 
tor on the rear of the bicycle will show up in the rayls of light from 
the fronit lamps on tihe motor vehicle approa~ching from the rear in 
time to prevent milehap. 

"The requirements of the !statute respecrting f~o i l~ t  lamps on 
motor vehicles have entirely different punposes than tihe statute 
respecting bicycle lamps. The front lights on mortar vehicles are 
desiped to renlder vi~sible n d  only the mald ahead and ea~c\h side 
tihereof, but ailso parsons aa~d olbjectrs thereon i~n the path of the 
vehicle. 

"There is no evidence in tihiis record tha t  if the front lamp on 
this bicycle lh~ald been burninlg i t  could have been beltter seen by 
one opeaahing a motor vehicle from the rear, nor is there any 
evidm~ce from which suoh infwenlce might reasonaibly be drawn. 
* * *  

"Ordinarily, the question of proximate cause inu~st be subinitited 
to the july for determination, but where, as here, trhe facts re- 
specking the front lamp on tihe bicycle are not disputed, we may, 
anld do, hold as a m~stter of law that  the violalti~m of the &aitute 
in question by decedenh Wafs not a proximate cause nor contribu- 
ting proximate cause of trhe accident in question." 

In hhe caise of Flynn v. Kunzamoto, 22 Gal. App. 26 607, 72 P. 2d 
248, 249, the California Court of Appelals cmstrued a statute of that  
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@itrate respecting front l a m p  on bicycles o f  almost identical language 
to that  found in trhe statute of Norbh Carolina. I n  tha t  case plaintiff, a 
minolr age about fourteen yeans, was riding his bicycle on hhe highway 
when i t  was dark, and tied to his bicyole wals anotiher bicycle rididen 
by $his bro~ther, a minolr fifteen years old. The two bicyclles were sep- 
arated by a distance of albout five feet. Both bicycles ware equipped 
with red reflectors, although neither had headlights. Plaintiff was sitruck 
froiin the rear by defendants' sedan automobile and injureid. Defendants 
contend plaintiff was s i l t y  of contributory negligenlce as  a matter of 
lam in riding an  unlighted bicycle upon a public highway alt nlight. Re- 
specting this contention, the Califorlnia Court, after quoting the istatute 
above referred to, said: 

"Inasmuc~l~ as the bicycles were equipped with red reflectors, 
which was noit di~sputed, and were viisible a t  a di~stance of 200 feat 
xhen  directly in fronf of a motor vehicle as  was establi~shed by 
evidence, i t  is inmiaterial in this case that  such bicycles were not 
equipped with a headlight, as the absence of that  light did not 
proximately contribute to trhe cause of the accident, the absence 
of such a light not in any manner contributing to the accident. 
Greeneich v. Knoll, 73 Cal. -4pp. 1, 238 P. 163." 

 plaintiff:^ evidence, in fact all the evidence, is tha t  plaintiff was rid- 
ing his bicycle on the highway a t  night without a lamp of any kind on 
the front bhereof. This was a violaition of G.S. 20-129 (e ) ,  and rms neg- 
ligence per se. 

G.S. 20-129 (e) requires tha t  '(every bicycle shall be equipped with 
a lighted lamp on the fronrt thereof, visible under normal atmoispheric 
conditions from a dilstance of a t  least three hunldred feet in front of 
such bicycle, ' * " when used a t  night." Thi~s is enitirely different from 
tlhe requ~reinent for motor vehicles, when used a t  night as selt forth in 
G.S. 20-131 ( a )  : "The hea~d lamps of motor vehicles shall be so con- 
structed, arranged, and adjusted bhat, except as provided in subsection 
(c)  of this section, they will a t  all times mentioned in 8 20-129, and 
under normal atmospheric conditionls and on a level roiad, produce a 
driving light sufficient to render clearly discernible a penson two hun- 
dred feet ahead * * "." 

Plaintiff's eviden~ce tenlds to show that  he had a reflex mimar on lthe 
rear of his bicycle in conformity with the requirements of G.S. 20-129 
( e ) .  There is no evidence in the record tha t  if plainhiff's bicycle bad 
been equipped with "a lighted lamp on the front thereof," a~s  required 
by G.S. 20-129 ( e ) ,  i t  would have been visible a t  a11 to  a penson ap- 
proaching the bicycle with an automobile from the rear. "In tihe abs- 
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ence of some probable caubal connection, bald negligence per se can 
raise no presumption oif proximate cause: i t  may be wholly inmIocent." 
ten do^ v. West ,  51 Idaho 679, 9 P. 2d 1026. "Proximate came is an 
inferentce of fac~t, to be drawn froin other faicts and ciscu~n~st(ance~s. If 
Ithe evidence be so slight as not reasonably tdo warrant trhe inference, 
the court will not leave the inatteir to bhe speculation of the jury." 
Conley v .  Pearce-Young-Angel Co., supra; Brown v .  Kmsey,  81  N.C. 
245. I n  our opini~oln, and we s~o hold, the admitted fact tha t  plaintiff's 
bicycle had 1110 lighted ligjht on the front thereof, considered in connec- 
tion witih bhe fact that  there ils no  evidence in the record tha t  if trhe 
hcycle /had been equipped with a l~ghted lamp in accord with the 
statutory requirement, it would have been vi~sible a t  all to a pension 
appsoac~hing the bicycle with an automobile from the reiar, permits 
o~nly one legitimate iniference to  be c l~raw~,  and tha t  is that  the ab- 
senlce of a lighted lamp on plaintiff's bwycle wals not a proximate cause 
o r  a c~ontribulting proximate cause of pllaintiff's injuries. To hold otlher- 
wise "would unilooae a jury to wander aimlessly in the fields olf specu- 
lation." Poovey v. Sugar Co., 191 X.C. 722, 133 S.E. 12. Under the 
fiacts diisclosed by bhe record in the inistant case, the alssignment of 
errolr to the challenged par t  of the charge quoted above is overruled. 

Tlhe jury, under the applicattion of well-setitled principles of law, re- 
lsolved the ilasues of fact again~st the defendant. A careful examinartion 
of all tlhe other assignmenrtrs of error di~scloses no new que:t' 41 Ion or 
feature requiring extended discussion. 

This appears in the clierge of the  court: 

"The parties have agreed that  the question of re~spoinsibility sf 
Hazel Cribb, owner of trhe autamobile driven by the  defendant, 
Bronford Lowry, should not be submitted to you, her responsi- 
bility, if any, being derivaitive oir rising out 04 tihe relatioin or 
connection, if any, beltween her alrid Bronford Lowry anid you are 
not concerned with separate responsibility of Hazel Cribb a t  this 
time." 

The record doeis not disclase n-halt judicial detelrminatiion, if any, has 
been made in reispect to tlhe reisponsibility of Hazel Criibb. Neither re- 
versible nor prejudicial error has been made to appear. The verdict and 
judgmenit again~st Bronford Lowry will be upheld. 

X o  error. 
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R.R. G. HUST & SOSS, IIVC. 

ATLAXTIC COAST LISC RAILROAD COMPANY v. J. B. HUR'T & SOYS, 
ISC., AKD RICHARD H. DRISCOLL, A a D  INSTO-GSS CORPOFLkTION. 

(Filed 19 December 1063.) 

1. Process §§ 12, 13- 
G.S. 52-1-13 applies to service of process on a foreign corporation only in  

those instancm in ~vhich the corporation has domesticated here, regardless 
of n hether or not the cause of action arose in this State and regardless of 
nhe t l~er  the action relatts to business transacted in this State, and the 
statute has no applicatiml to a foreign corporation n-hich has not do- 
mesticated here. 

G.S. 35-144 applies only when the caure of action against a foreign cor- 
poration arises out of business cancluotecl by it  in this State, and there- 
fore when a transitory cause of ad ion  arises in another State, G.S. 63-144 
can have no application. 

3. Saine- 
There is no statutory authority in this State for service of process on a 

foreign corporation by service on the Secretary of State mhen the muse 
of action arises in another state and the oorporation has not domesticated 
here. 

In  a suit by a n  employer bo recover indemnity for amounlts paid the 
estate of a n  employee fatally injured by the explosion of a @as heater, 
motlon of the nanresitlent manufacturer to quash the service of summans 
upon it by service upon hhe Secretary of State is proper& allowed when 
the manufacturer has no~t domesticatc,d here and the sale of the healter to 
the clistributor T T ~ S  ccmsumated in another state. 

-APPEAL by plainitlff from E'ortntazn, J., a t  Clialnbers in Tarboro,  N. 
C , February 5 ,  1963. From SASH. 

Plalntlff, a railroad corporation engaged In interstate conimexce and 
domg b u m e - 3  in North Carolma, brlngs thls  action agami t  J B. H u n t  
h Son<, Inc  , a donle~st~c c o ~  poration illel emafter  called H u n t )  ; 
Rlchard H. Dr~scol l ,  a resdenit of Xor th  Carolma anld salesman for 
H u n t ;  and Intsto-Gas Corporation, a 3liclilgan co~pora t lon  ( l ie~eaf ter  
callcd Insto-Gas) wlilch has never designated a process agent 111 tills 
b ta te  and 1s no t  autihorlzed to do busmess In Sort11 Carollnz. Plnmtiff 
seelis indemnity from clcfendantf foi tile amount ~t paid the cztate of 
a ~1ece:~;ed employee, John T. Palr~slli,  in settlement of a c l m n  under 
the Fedci al Employer-' Llabllity Act for 111s n longful dcat!i. P a r r d i  
received fatal  ~ n j u i i e >  on March 17, 1960 tit plaintiff's Colher Ti:lrd 
near Po~+wnouth, Virginia when a g a i  heater, nlnnufactured by Instjo- 
Gat> Corporation and furnlrlied to the plaintiff by  H u n t  tlirougll ~t.; 
agent, DriscoI1, exploded In a refrigerator car. 
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The compllaint alleges tha t  bhe heater was inheirenhly danigerous 
when wed  for the purpase furnished and tihat trhe defendants' negligent 
failure t o  warn plaintiff of such dangelr proximately caused the deahh 
od Parrish. 

The aotion was originally insltituted only against Dri~scoll and Hunt. 
I n  their ainiswes tihey deny any liability to t~he plaintiff. Tlhereafter 
Insto-Gas was made a party defendant anld summolnls, recitinig iasu- 
ance pursuant to G.S. 5 5 - 1 4 ,  was served upon the Secretary of State 
on August 7, 1962. Insto-Gals, appeiaring specially, moved t o  "quash 
the pui-polrted (service of summon~s" and to  dismiss bhe action as to i t  
for lack of jurisdiiction. ,Judge Fountain heard the inat~ter upon evildenice 
offered by both plaintiff and Insto-Gas. 

These fa,cts appeared t o  be undisputed: Ins~to-Gas manufactures 
to~rclhels, furnaces, and heaters which are haindled in North Carolina by 
about fifty intiepentdent wholesale dist~ributors inicluding Hun,t. The 
orders of these dealers are accepted in Michigan. Title to tilie equip- 
ment sold passes to the diistributolrs when the items ordered are deliver- 
ed to common calrrlers there. Hunit is engaged in tlhe buisiness of selling 
industrial equipment in Korth Garolinia. The sale of the bhree m a l l  
itemls inaaufactured by Inisto-Gals constitutes a minute par t  of its busi- 
ness. Prior to January 7, 1960, Driscoll had attempted to interest plain- 
tiff in the purchase of blower-type heatws manufa~ctureid by In~sto-Gas. 
Arrangements were finally made to  denlonstrate trhe heatens a t  Collier 
Yard in Virginia. 

Inisto-Gaa ha~s never employed an agent in North Garolina. Donald 
B. Edwards, a rasidervt of Georgia, is its regional representative in six 
states, including Nol~th Carolinla. H e  oalls upon each distributor in his 
territory three or four times a year. On tihose oalls he checks tihe inven- 
tories but i~s not authorized to take o~rtlers. Oc~caisionally, however, he 
will forward aln o d e r  to Mic~higan als an accomodlatiom t o  a diisitributor. 
Edwards neither trains nor eduaatas his cusbomens in the use of In~sto- 
Gas equipmen[t, nor does he [handle any independent adve~rtiising. 

At  D~iisc011'1s request, Edwards attended the demonstration a t  Collier 
Yard and thiis iis tlhe only corntiact he ever had wibh the plainltiff. After 
tlhe demmstration, Driscoll left two heaters with bhe plaintiff lslo tha t  
i t  could conltinue to test them. Edwards and Insto-Gas were not a 
party t o  thiis arrangement or any negotiations between plaintiff and 
Driscoll. Plaintiff and the defendants disagree ais to the length of time 
Dxiscoll authorized the plaintiff to  use the heaters. Plaintiff cointends 
tha t  its authority had not expixeld !at hhe time of the  explosion; tihe 
defendants aontend tha t  the license had terminated. I n  any evenlt, the 
heaters were not tsold to  the plaintiff; title remained in Hunt.  
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The judge concluded that  Inisto-Gas (had not tranisiacted any businass 
in the Sitate of Korth Carolinla; tha t  its conitactis with tihe Skate had 
been too insubstantial to subject i t  to suit in  Nmhh Carolina. He 
qualsrhed the {service of summons upon the Secretary of State anid dis- 
missed the action as to In~sto-Gas. From this ruling, the plaintiff ap- 
pealed. 

Spmil l ,  Trotter, Biggs (9 Lane for plaintzff appellant. 
Battle, Winslow, Merrell, Scott R. Wi l ey  for Insto-Gas Corporation 

defendant appellee. 

SH~RP,  J .  The plaintiff state's in its brief that  "unlaas defendant 
Insiro-Gals Corporation wars doing busmess in bhe State of North Caso- 
lina tihe service of proceisls upon $he Secretary of State is invalid and 
this Court ha13 no jurisd~ction of tShe defendant." I t  bhm argues .tihat if 
the defendant were transacting business in the State priolr to the in- 
~stitution of the action, substituting service upon the Secrertary of State 
in the manner pirovided by G.S. 53-146 meets bhe requirements of due 
process. However, in our view of this case, i t  is immateirial whether 
defendant was or was not tmnsact.ing busineiss in tihe State of North 
Oarolma. It is, tiherefore, unnecessary to considcr plaiinrtiff's aissign- 
ments of emor relating to the facts found by his Hon'or or those per- 
taining to his failure to find other fnctrs tending to  astablish tha t  Insto- 
Gats was doing business in Nonth Carolina. The decisilon in this case 
lturnrs upon the undisputed facts. 

Hare the  plaintiff is suin~g a foreign corporation noit authorized to  
transact business in tihk St<ate to recover damagws for an  alleged tort  
nyhicrh occurred outside of North Carolma. Even if we concede the evi- 
dence t o  establish tlhait Insto-Gas mas transacting business in thils 
State, no statute in North C'molina authorizes wrvlce upon the Secre- 
t a q ~  of State in an aiction againlst an undomest~cated foreign corpora- 
tion doing busineiss in this State for a tort conzmtted outszde this State.  

G.S. 53-143 sanctionis a suit )here agamst a foreign corporation au- 
thorized to transact business i n  this State by service rn lhe registered 
agent or on the Secretary of State if there is no such agent, ~vhetlier or 
not the cause of action arose in this State and whether or not ~t relates 
t o  business tranisacted in this State. Since Inisto-Gas was not domasti- 
cated, this st(atute oibvisulsly has no application to the in~stant caise. 

In the summons plalntlff indicated t~hat ~t was pro'ceeding under G.S. 
55-144 which is as follows: 

"Whenever a foreign corpomtion shall transact business i n  this 
State without first procuring a certificate o f  authority so to  do 
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from the Secretary of State or after its certificate of aut1ioritj7 
shall have been witrhdran7n, suspended, or revoked, tihem trhe Secre- 
tary of State shall be an agent of suoh corporation upon -ivhom any 
procesls, notice, or demand in any suit upon a clause of action 
nrzsing ou t  of such business may be served." (Italics ours). 

G.S. 53-144 evpressly l in~i t~s  substituted service upon the Secretary of 
State TI liere the foreign corporation has not domesticated to suits upon 
a came of action arising out of buslncss tranlsacted in thls St<ate. It 
provides no juiiqdictlon here for forelgn transitory causes of action. 
Therefore, even if Insto-Gas n-ere transactmg bulslneiss In this State, i t  
could not be brought into court in Xorth Carohla  under this section 
by service of proceis~s upon the Secretary of State in an action based 
on a tort  occurring in Virginia. 

The consequence of tdle statutory limitations particularized above 
ie that  a foreign corporation which has complied wit~h Article 10 of 
Cll~apter 33 of the General Stntutles, and ha~s been duly authorized to 
do  busine~ss in Nort,ll Carolina, may be sued here by substituted serv- 
ice on the Secretary of State on a cause of action ariising oitlior in~side 
or outkide the State, wilereas a foreign corposaition n-hiah lms done 
business in the State without conlplying with the law may not be thuc; 
brought into court on a transitory foreign action. An action ba~sed upon 
such service may be inaintiained against an undomeisticated foreign 
corporation only on causeis ariising within the State. Thils may seem to 
be an anomalous situation, but it was no oversight. I n  Latty,  Powers 
& Breckenridge, The Proposed Xortih Carolina Business Corporation 
Act, 33 N.C.L. Rev. 26, 53, the draftsmen of tihe Act themselves state: 

"Section 143 contains a provision, ~vhich goes colnsiderably be- 
yond the present lam, for suits against domeshic~ated foreign cor- 
po~ration~s. The policy i~s to  treat the foreign corporahion wlhic111 is 
autrhorized to  tranlsact busineas in this state ju~st as a dome~stic 
corpoilation is treated, insofar as suability i~s con~cnrned. If such s 
corporation fails to  appoint oir maintain a registered agenlt in 
North Carolina, or whenever such agent cannot be found, then tdhe 
Secretart. of State bccomes an  agent upon whom prolcess may be 
served. The substituted service provided is not limilted to  causes of 
action arising in this stake. See Sectioin 143(c) . . . . Express 
con~sent to such substituted service is required a t  the time tihe 
foreign corporation dmeisiicates, and such expross consent has 
beein held to cure the constitutional difficulty presented by bansi- 
tory cauises of action. 

( 'The present rule als to substituted service on foreign corporia- 
tions r~h ich  tranlsact busines~s here without domesticating is pre- 
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served b y  Sec t~on  144. This provision limits such substiti1tt.d 
servlcc t o  c a u w  of actloin arisinq out  of b~~s lncqs  t ranwcted  In 
this ~stnte,  so t h a t  i t  rnl l  no t  he :iva~lable for  t ~ a n s i t o r y  foreign 
cncscs of action. The  esphnnt ion  for the  paradox t h a t  n foreign 
corporation wliicli fall3 to  complv n-it11 the law is  treated niore 
gene~ouqly than tlhc f o l w m  r o r l i ~ r a t ~ o n  n-11ich does domesticnte 
I-; t ha t  t hc  fnrmer d l  l i nw filed no expreqq c o n w ~ t  to  such sub- 
.tituttd w + ~ ? i c e  and con~litut~on:tl problem-. m g h t  be presented In 
the n b ~ c n c e  of thls  1ni11t:ttlon." 

The  ctatute governing jurisclict~cn o v c ~  foreign corpora t~oni  not  
transacting l~uqlne45 in t lns State ls G S 55-1-45 which, in pertment 
par t ,  provldos : 

" ( a )  E r e r y  foreign corpo~ration shall be subject to  suit in this  
State, by  a scsldent of this S ta te  or hy  n person hawng n usual 
place of b u s i ~ e s ~ s  in thi? State,  ~ l i e t h e r  or not wcli f o r e i ~ n  corp- 
oration 1; transacting or llaa transacted 1iu;lnesls in tjhis P t ~ t e  and 
villether or  no t  ~t i.; engaged esclaqiwly in in terdnte  or foreign 
commerce, on any  cause of action nrlsing as  follows: 

" (1 )  Out  of a n y  contract nlacle In this  S ta te  or  t o  be per- 
forlncd In this  S ta te ;  or 

" ( 2 )  Out  of a n y  business solicited in this  S ta te  by  mall or  
otliern-ice if the corporation has repeatedly so solicited bus~neirs, 
n-hether the orders or offcrs i e l n t ~ n g  thereto were accepted mlth- 
in or without the Sta te ;  or 

" ( 3 )  Out  of the production, manufacture, or  di~stribution of 
goods by such corpora t~an ~ ~ i t l l  the reasonalble expcctnt~on t h a t  
those goods are t o  he used or consumed In thiis S t a t e  and are so 
used or consumed, regardlrsa of how or where the  good~s v e r e  
produced, manufzctured, marketed, or  sold or whether or  no t  
through the  medlum of independent contracto~-s olr dealem; or 

" ( 4 )  O u t  of tortzous conduct  in thzs S t a t e ,  whether arislng 
out  of repeated activi ty o r  single acts, and whether arising out  
of misfeasan~ce or nonfeasance." (Itallcs ours) .  

T h e  plaintiff a t tempts  t o  bottom it8s case on subsection ( 2 )  above. 
Incidentally, i t  is noted t h a t  Incto-Gas did nlot solicit t he  business 
m.hich resulted in the  death of Parr i sh ;  i t  wa~s slolicited by  Hunt ,  
through itls agent Driscoll. However, the jurisdlckion created by G.S. 
55-145 pertainis only to  local actions. It has no appllcatio~n t o  any  cause 
of action a r i ~ i n g  ou ta~de  the State. The  draftsmen have  expressed t h e  
purpolse of this section as  follows: 
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"Foreign colrporations are by Section 145 made subject to local 
~suitrs by residents of North Carolina in solme situations whe~re trhey 
have engaged in specified activity giving riisle to a cause of action 
locally, even though they are not so 'tra~msacting business' as t o  be 
required to  obtain a certificalte of authority." Latty, Powers I% 
Breckenridge, op. cit. supra a t  54. 

Xituatiollis isuch als the instant case which involve substituted serv- 
ilce upon the Seoretasy of State must be distinguiiehed from those com- 
ing witihin G.S. 1-97. I n  the latter case, a suit on a cause of action 
arising out of the State may be mainstained here againlst an un'domes- 
ticahed foreign corporation if personal seavice can be had within the 
Sitate upon an actual agent of the corporation as defined by the statute. 
8uah was the !situation in Dzunas v. R.R., 253 N.C. 501, 117 S.E. 2d 426. 

The instant case is controlled by Bnbb v. Cordell Industries, 242 
N.C. 286, 87 S.E. 2d 513. I n  Rabb,  plaintiff, a resident of Georgia, 
brought suit in Sort11 Oarolina upon a cause of action which asolse out- 
 side trlii~s State against the de~fendant, a New York corpolratio~n which 
wats neibher domersticated nor representt3d by a designated process agent 
in Korth Clarolina but wa~s doing businesls hexe. Summons was awved 
upon the Seoretasy of Stalte. The court held that  tihe ,service of process, 
having been made upcm a statutory agent inlstead of upon an actual 
agent als required by G.S. 1-97, was a nullity. 

Speaking for the Court, Higgins, J., said: 

"The question presented, bherefore, is whether a suit by a non- 
resident against a foreign corporat~on on a came of action ari~sing 
outiside hhis State can be maintained in Nocrth Carolina, and the 
defendant bmught into court by a service of process on the Sec- 
retary of State. Thak a nonresident has access to the courts oif tihis 
State i~s not debatable. Tha t  he can sue a foreign colrporation is 
alislo beyond dispute. But to bring the foreign ccirporatioln into 
court the service of process must be made upon an officer or agmt  
as defined in G.S. 1-97, and in the following cases only: (1) Where 
i t  hats plroperty in this State; OT (2)  where the cause of action arose 
in t h k  Stalte; or (3) where the ~sesvice can be ma~de persolnally 
upon Islome officer designated in G.S. 1-97." 

G.S. 55-145 (then G.S. 55-38.1) became effective on May 20, 1953. 
The opinion in Babb uTais filed on May 25, 1955 and i t  is entirely con- 
~siatent witrh G.S. 55-144 anld G.S. 55-145 ( a ) .  

It ie noted, howevelr, that  G.S. 55-143 (c) changed the rule laid down 
in Motor Lines v. Transportation Co., 225 N.C. 733, 36 S.E. 2d 271, 
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162 A.L.R. 1419; Hamzlton v. Greyhound Corp., 220 N.C. 813, 18 S E. 
2d 367; and Kzng v. Motor Lines, 219 N.C. 223,13 S.E. 2.d 233. 

For the rcntsonls stated in tlns oplnion, the order qua~sthing the sei-wce 
of summons upon the Seciletary of State snd d~tsmissing the action as 
to  Insto-Gas Corporation is 

Affirmed. 

JAMES LESTER WOODRUFF v. STATE FARM MUTUAL AUTOJIOBILE 
INSURAXCE COJIPASY. 

(Filed 19 Derember 1063.) 

1. Insnrance § 34- 

The North Carolina Motor Vehicle Safety and Responsibility 
Act cloer not require an owner's assigned risk policy to cover any vehicle 
escupt the one described in the policy, G.S. 20-279.21(b) ( 2 ) ,  and a n  as- 
signed risli policy eo~er ing  in addition the use by insured of ather auto- 
mobiles is a n  additional coverage not r e ~ u i r e d  by the Act, and a s  to such 
additional coverage the provisions of the Act a re  not applic~able. G.S. 20- 
259.21 ( 8 ) .  

2. Insurance 3 6 0 -  

The failure of insured under a n  assigned risk policy to give notice of 
a n  accident occurring while he ~ v a s  driving an automobile other than the 
one named in the policy precludes recovery by the insured or by the in- 
jured third person against insurer, even though the policy contains ad- 
ditional carerage if insured ir driving another vehicle, since such addi- 
tional em erage is not required by the Motor Vehicle Safety and Financial 
Responsibility Act and therefore the provisions of the Act a re  not applic- 
able thereto. 

3. Pleadings §$j 12, 30- 

Where motion for judgment on the pheadings is allowed, not on the 
basis of the admitted facts but on the basis that the facts alleged in the 
complaint a re  insufficient to state a cause of action, the allo~wance of the 
motion is tantamount to the sustaining of a demurrer, and the action should 
not be dismissed, since plaintiff is entitled to amend, if so advised. 

APPEAL by plaintiff f ~ n m  Johnston, J., 4 RIarch 1963 Se~ssion of FOR- 
SYTH. 

The plaintiff received serious pe~sonal  injuries in an automobile col- 
lision in TVin,doa-Salem, Sortrh Carolina, on 10 July 1959, when the 
1951 Oldsmobile lie was operat~ng was struck a t  a street intersection 
by a 1950 Oldsmobile opelrated by Sonny Tabor Holbrook (Holbrwk) .  
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I n  a previous action the plaintiff filed suit again~st Holbrook, bhe 
operator of the 1950 Oldlsm~bile, and Thomas Jefferson Billings, Carl  
Dean Cohhre~n, and Winford Stanley Spicer, alleged ownens of the 1950 
Oldsmobile. Holbrook filed no ans~wei-, and judgment by default and 
inquiry was entered against him. Latcr, upon the inquiry, judgment 
was renldered in favor of the plmntiff in the sum of 622,500. The other 
defenldantis filed a n m c r  in n.111ch they denied ov-nersli~p of the  1950 
Oldsniobile. The cause came on for tnal ,  and a judgment of nonsuit 
was rendered ngain~st the plaintiff a s  to defendanlts Billings, Cobhren 
and Gpicer. On appeal, t>h~ls Court affirined the nonsuit. See TVoodruff v. 
Holbrook, 255 K.C. 740, 122 S.E. 2d 707. 

The present action is agmn~st Holbrook's liability jnfsurance carrier. 
Plaintiff allegcs and defen~daat admits tha t  on or about 20 February 
1939, defenldalnt executed and delivered a policy of in~surance "under 
rtlhe assigned ri~sk statute of North Oarodina," in which defendant o~bli- 
gated itsellf to pay any lialbility Holbrook ls~hould become liable to  pay 
by  reason of the operation of trhe Ford autoiriolbile described In the 
policy, up to tlie limit of $5,000. 

The plaintiff alleges bhat a t  the tinw of hhe alcciderut, Holbrook was 
ope~~at ing  a 1950 two-door grey Oldsmobile, 1959 License No. K5713,  
Motor KO. B-722034. Plaintiff further. alleges upon info~rination and 
belief tlialt said autolmobile was nlot owned by Holbrook and was not 
provided for regular use of Hol~brook or any member of his house- 
hold. It is alleged tha t  the polilcy iswed by the defendant, ( '~ecificlally 
the  so-called ' m e  of other automobiles' provision," makas tlie defen- 
dant  liable to t,he plainttiff for the amount of tlie a~ssigned ri;;k. 

The defendant in its amenlded answer allegas anld the plamtiff in i ts  
reply admitis t h t  the veihicle operated by Holbrook was not the 1950 
Ford Coupe described in the policy. 

The defendant alleges further tha t  the policy required by the com- 
pulsory liability insurance l a w  and the assigned risk llaws of the Sitate 
of North Ca~rolina does not require the defendant to protect any lia- 
bility of Holbrook except as to the  specific 1950 Ford Coupe, Serlal 
KO. BODA1633-1.9, described in the policy, and the compulsory pro- 
vi~sions of the Xortli Carolina Financial Ke~sponsi~bility Ac~t di~d not 
apply t o  any automo~bile except the 1930 Ford. Defendant ipecifically 
plead~s the exclusion appearing in Par t  T (d )  of tlie pollcy wliic~li ex- 
cludes from coverage "any autoinobile on-ned by or furnislird for regu- 
lar use to either the named in~sured or a member of the siame household 
other than a private chauffeur or domctstic servant of such named in- 
~ u r e d  or spouse." 

The amended answer pleads as its second furtheir defense: "If the 
oourt should find tha t  t~he auto~n~obile driven by Holbrook N-liich eol- 
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lldecl TT ltli the  plamtifl's automobile ranie within the provlsion~s of the 
pollcy lsrued by thir company, " " + to I-lolbrooli, which the defen- 
d a n t  denle:, tlie~n I l ~ l b r o ~ l i  failed to coniply with the tcrinr of the  
policy In tha t  lie falletl t o  notlfy the  tleft~ntlant of tlie collision nit11 
plaintiff's autoliio1)lle; in tillat lip fu led  to notlfy the  defendant of the 
lnb t l t~ t lon  of tglie a c t ~ o n  by plaintlff agalnist h lm;  in tha t  lie f ~ l l c d  to  
foin nrd to the defendmt wlnluons, complmnt o r  other process recelved 
by h m ;  In t h a t  he fsllcd to fiIc anlwer In said action and permitted 
judgmenk by default t o  bc taken aga1n.t lilril; in tha t  he has ialled to 
cooperate with thc  dcfc~ndant to m y  extent whatcvcr in the  defense of 
the actlon againqt hlnl and also in the  defense of the pre~sen~t action." 

I n  i ts  further amrndment to amn.er, the  rlefcl~tiant allege. t<liat i t  
"has been greatly prejudiced and linndicapped by the  failurc of Sonny 
Tabor  Holbrook to  notify i t  of tlie arclclent, and of the action :~gainslt 
h n i ,  and in hls failure to cooperate ~ i t h  tlie defendant in the  defense 
of either actioln, in t h e  following iespects: The defendant hnd no op- 
polrtunity to  investigate die accidcnt to learn tlie t rue  facts anld whether 
bhe c l aman t .  Jarne~s Le~ster Woodruff, was negligent in the  o~peration of 
h s  on-n ca r ;  to loam tlie identity and onnordiip of tlie automobile 
drlven b37 Holbrook; t o  learn tlie souwe of the body of t h a t  c x ,  tlie 
source of the  motor of tliat car, and the source of the liceme tag on 
t h a t  car ;  t o  learn t o  what  extent Holbrook had previously driven the  
car ;  and to learn 'i'vhether tSherc was  liability msurance oln i t  als to  
which any insurance policy issued to Slonny Tabor Holbrook, even if 
applicable to  t h a t  car, mas excws msurance." 

The defendant moved for judgment on the pleadings on the  ground 
lfihat, uillder the  terms of tlie policy, Holbrook wa,s olbligaked t o  pro- 
vide defendant with notlce and to assist and oooperate viitli defendant 
in the  defense of plaintiff's action agalnst him; %hat "the coiilplamt 
and the  amendment bhereto do not  ailege such notlce or cooperation," 
and the coinplamt anid the  amended colnplalnt allege t h a t  Holbrook 
mats driving aln automobile other than tlie one dcscrlhcd In tlie policy 
islsued by the  defendant;  tha t ,  therefore, tlie compulsory provisions of 
the  Flnanclal Responsibility Act of 19.57 do not apply to tlic f ~ c t s  111 

tihis case. 
\iTlien this cause came on for hearing on the  above motion, i t  was 

allowed and the  action dl~slillsscd "for the renbon tha t  the co:lil)lalnt 
falls to s ta te  tliat tlie s i d  Holbrook gave notice of the  nccldcnt and 
failed to  give notice of the suit againzt liim, which accident arid suit  
constitutes the basis of plaintiff's c l a m  against the defendant lit~rein." 

From the  judgment dibmiwing the action, plaintlff appeal., assign- 
ing error. 
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Elledge & Mast;  Clyde C. Randolph, Jr., for plaintiff appellant. 
Deal, Hutchins R. Minor for defendant appellee. 

DEIWY, C.J. The appellant's sole aissignment of error is to bhe 
ruling of the cou1.t below dismissing plaintiff's action for the reaison 
tlhat tlhe complaint fails to state that  the insured "gave notice of the 
accident and failed t,o give notice of the s~uit aga$inst him, whic~h acci- 
dent and suit constituteis the bash of plaintiff's claim against the de- 
fendant herein," and the entry of judgn~ent in actcord with said rullng. 

The provisions of our Motor Vehicle Safety and Financial Respon- 
sibility Act, Article 9X, Chapter 20, of our General Statutes, provide 
for motor vehicle insurance ca~rriers to issue two types of motlor vehicle 
liability policies. "One is an owner's policy, whic~h insures tlhe holder 
agamst legal liability for i~njuries to otthfvrs arising out of the ownersihip, 
use or operatio~n of a motor vchicle owned by 111111; and the other is an 
operator's policy, n111ich insures trhe holder against legal liability for 
injuries t o  othe~rs arising out  of tihe use by him of a motoIr velllicle not 
owned by him." Howell v. Indemnzty Co.. 237 N C.  227, 74 S.E. 2d 610; 
G.S. 20-279.21 ( a )  (b )  and (c ) .  

The policy involved herein is an om-ncr's policy. It n.as islued t o  
Holbrook pur~suant to the assigned risk statute of Korth Carolina, in 
whicih the defendant insurer obligated itself to pay any liability Hol- 
brook  should become liable to  pay by reason of the operat~on of the 
Ford automobile described in the policy, up to the limit of $5,000. G.S. 
20-279.21 (b )  (2 ) .  

No violation oif trhe provi~sions of an onmer's policy as an assigned 
ri~sk, n-ill void the policy  lier re the  liability thereunder has been incur- 
red by reason of the inlsured's operation of the automobile described in 
the policy. G.S. 20-279.21 (f )  (1)  ; Swain v. Insurance Co., 233 N.C. 
120,116 S.E. 2d 482. 

G.S. 20-279.21 (g) r e d s  as follows: "Any policy whioh grants the 
coveuage required for a motor veihicle liability policy may also grant 
any lawful coverage in excess of or in addition to the coverage specified 
for a moltor vehicle liability policy and such excess or additional cov- 
enage shall not be subject to the provisions of this article. With re- 
isrpect to a policy which grants such excess or additional coverage the 
term 'nlotor vehicle liability policy' s h d l  apply only to tihat part  of 
tihe coverage which i~s required by this section." 

Our Financial Responsibility -4ct does not require an owner1r's aissign- 
ed ri~sk policy to  cover any liability except trhat growing out of the 
operation of the motor vehicle described in the policy. Con~sequently, 
trhe covarage in tlhe policy issue~d by the defendant to  Holbrook with 
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raspect t a  the use of other automobiles, n.as in addition to the cover- 
age required by our Motor Veliicle Safety anlcl Financial Responslbill- 
t y  Act. Therefore, with respect to such cowrage, the policy makes the 
giving of notice n cond~tion precedent to m-urer's l iabil~ty.  ('Prior and 
subsequent to the decision in the JIncClure case (229 N.C. 305, 49 
S.E. 2d '742), this Court has c ~ n ~ s ~ s t e n t l y  held that plaint~ff has the 
!burden of slmving tha t  he has cornpl~ed with tihose conditions prece- 
denit to his right to nlaintain his action." Muncze v. Insurance Co., 253 
N.C. '74, 116 S E. 2d 474. 

Tlhe plaintiff in this acftion lias no greater right against the defen- 
ciaat insurer than Holhrook, the insured, would have. ,4ny failure of 
Hslbrook to  glve notice defeating his right to indemnity under the 
p~ovislon w t h  relspect to the use of onher automobiles, n w ~ l d  likewise 
prevent plaint,~ff from asserting any rlglitv under thi~s provision of the 
pollicy. JIunc7e v. Inszmmce Co., supra. 

We hold that  the motion mterposec-1 and allowed in t~he court below, 
was tantamount to a demurrer on the ground tha t  the coinplaint did 
not s ta te  a cause of action against the defendant. Even so, under our 
dec~~slons, we hold tha t  it was error to dismiss the actian. The pl~ainrt~ff 
is entitled to  amend his complaint, if so advised. Leggett v. Smith- 
Douglass Co., 257 N.C. 646, 127 S.E. 2d 222, and cited cases. 

Except a,s modified herein, the judgmen~t entered below is affirmed. 
Modified & affirmed. 

MITTIE MAE COPPLE v. DUNCAN TALIMADGE WARNER, JR.  AND 

JERRY WAYNE WEST. 

(Filed 19 December 1963.) 

1. Pleadings § 2- 

A cause of aation consists of the facts alleged in the complaint. G.S. 
1-1'72 ( 2 ) .  

2. Pleadings 12- 

A demurrer admits the facts alleged in the pleading but not the 
pleader's legal conclusions. 

3. Alltonlobiles a§ 35, 43- Author of negligence causing first collision 
not  resulting i n  injury i s  no t  jointly liable with au thor  of negli- 
gence independently causing second collision. 

Plaintiff passenger's compLaint alleged that while she was sitting in a 
stationary car on her right side of the highway after it had collided with 
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anotl~er  car which had approached the intersection from plaintiff's right, 
and after the driver of the car in which she n-as riding had gotten out to 
tiisengage the cars, a third car, approaching from the opposite direction 
a t  escecsire speed, was driven to its left of the center of the high~vay and 
collided with the stationary cars, resulting in personal injuries to plain- 
tiff. Held: There being no allegation thal plaintiff suffered any injury from 
the first collision, and no allegation that either of the stationary cars 
bloclied to any extent the lane of travel of the thirid vehicle, the position 
of the stationary cars on the highway was a mere circiunlstnncc> and not a 
proximate cause of the second collision. and the con1l)laint fails to state 
a cause of action against the driver of the other car involved in the first 
collision. 

4. Pleadings 1% 

Where the complaint fails to state a cause of acltion aqainst one of two 
drfendants and such defendant'> demnrrer an this ground is sustained, the 
question raised by demurrer for nlisjoinder of parties mid causes of action 
is eliniinared. 

5. Pleadings 21.1- 

Whcre the record indicates that a demurrer was sustained on incorrect 
grounds, tlie cause will be remanded for order sustaining the demurrer for 
the correct reason. 

6. Automobiles 9 35- 
Complaint alleging that  a driver approaching from the opposite direc- 

tion drove to his left of the center line of the highway and collided with 
two stationary cars, inflicting injuries to plaintiff, who  as sitting in one 
of them, held to state a ennse of aation against such driver. 

APPEAL by plaintiff from Latham,  Special Judge, July 1963 Regular 
Session of A~hrnrar;c~. 

Plaintiff's action is t,o recover damages from defendants, jointly and 
severally, for perso~n~al injuries she alleges she sustained on a~ccount of 
theirr joinlt and concurrent negligence. 'l'he hea~rinlg belotw was on de- 
fendanbs' (sopamte) demurrers to the complaint. 

Plamtiffk factual allegation~s, summarized excopt \Then quoted, are 
as  follows: 

On ;\larch 17, 1963, about 9:00 p.m., Charles 8. Copple, plaintiff's 
husband, was operating hi~s Studebaker automobile in a general east- 
erly direction along X. C. Highway So. 62, a two-lane highway, ap- 
proac~l~ing its intersection with Rurral Paved Road KO. 1129. Plaintiff 
n-as a gue~st passenger in hex husband's car. 

On tlie said occasion, defendant W:zrner v n s  operatilng his Ford 
auto~moblle in a genonal northerly direction on Rural Paved Rolad Yo. 
1129 approaching its intersectio~n with X. C. Highway S o .  62. Warner 
did not stop in obedien~ce to a stop sign facing him but drove upon NO. 
62 and collided with the Copple Studebaker. 



N.C.] FALL TERM, 1963. 729 

The colliision between the Copple and IT'arner cars "occurred in the 
east bounld lane of K. C. Hwy. S o .  62." The "right fronlt fenider" of the  
Copple car "collidod 1~1th tlle left rear fender" of the JIT&rner car. 
Plaintiff's liwsband "got out of his car and attempted to pull his auto- 
mobile's fender loose from tha t  of defendant Warner's automobile." 
Plaintiff renlamed "seated In the rlght front seat of her husband's car." 

" (A) lmost ~nlinedlately following" tthe said collision between the 
Copple and M7arnar cars, defendant, West, operating hiis Ford in a 
gemeral westerly direction on N. C. Ilighm-ay S o .  62, approaclhed said 
intersection "at a high, dangerous and unlawful rate of speed" and 
"negligently, carelessly and waongful~y drove his automobile acrosis the 
center line of said Hn-y. S o .  65 and coll~ded with defendant l17anler'a 
1930 Ford anid with the automobile in whioh plaint~ff was selatsd as 
aforeslid, causing plaintiff's head to be propelled Into and through the 
windshield of said 1939 Studabaker autoinobile and ~nflicting upon her 
the severe and permanent injurles heremafter set forth." 

Plaintiff alleges tlle relapacts In which Xarner  TT-ais negligent, allegeis 
the respects In whicih West Fais negligent, and alleges the negligent acts 
of the defendants, ('acting jolntly, concurrently and succes~ively," 
prosl~nately caused plamtlff's injuries. 

Plaintiff's allegationis as to the negligent acts of West include the 
f o l l o ~ i n g :  He  "failed and neglecteld to drive his automobile upon hhe 
right half of the highnay, in tha t  (he) drove his automobile ilcrosa 
the center h e  of said Hwy. Xo. 62 and ~ n t o  the lane of travel in which 
the automobile In which plaintiff was riding was situated . . ." H e  
"faded and neglected to yleld a t  least one hialf of the main travelled 
portion of the highvay to t~he automobile In which plaintiff wa~s riding, 
by dnving h x  autoiinob~le across the center line of Hwy. hTo. 62 mto 
plaintiff's husband's lane of travel . . ." 

Warner demurred on tn-o grounds, namely: 1.  Thah the complaint 
does not allege facts sufficient to constitute a cause of actlon against 
him in 'uhat ( a )  plaintiff does not allege she was injured as a rasult of 
tihe first collis~on, and (b )  the facts alleged diisclose the  negligence of 
JTTest was tile sole prounuate c,tuse of tlhe second colliision and of plain- 
tiff's injuries. 2. That  there is a ~nis~ioinder of partleis and causes of 
actlon. 

w e s t  demurred on two grounds, nanlely: 1. Tha t  the conq)laint doas 
not state fachs sufficient to constitute a cause of action against him in 
.that i t  appeans upon the face of the complaint tha t  the negl~gence of 
JJTarner "was the sole proximate cause of the collision and the resulting 
damages." 2. Tha t  "there is a inisjoinder of causes of actions." 
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In  separate orders, the court sulstained the d~emurrer of each de- 
fendant and dismissed the action as t,o him. Plai,ntiff excepted t o  esoh 
od these orders and appealed. 

Harold T. Dodge for plaintiff appellant. 
Sanders & Iiolt for defendant appellee TVarner. 
Thomas D. Cooper for defendant appellee West. 

BOBBITT, J.  K e  co~nsider fimt the demurrer of Warner. 
Plaintiff allcge~s her injuries were proxin~ately caused by the second 

colliaon, that i~s, when t,he Ves t  car collided witih the Copple aad 
Warner cars. Whether tlie~re is a nmjoinder of parties and causes of 
action depends upon legal principles stated in Batts v. Faggart, ante, 
641, anld calsels cited. If, as defendant Waaner a~swrts, the ompla in t  
d~oes no6 allege facts sufficient to constitute a cause of action against, 
him, there is no misjoinder olf partieis and cause,s of action. 

A cause of action consilst~s of the facts alleged in the complaint. 
G.S. 1-122(2) ; Lassiter v. R.R., 136 N.C. 89, 48 S.E. 642; Stamey v. 
Membershzp C'orp., 249 N.C. 90, 94, 105 S.E. 2d 282. The facts alleged, 
but nlot tihe pleader's legal conclusion~s, are deemed admitted whe~e  bhe 
sufficiency of a complaint is tested by demurrer. Skipper v. Cheatham, 
249 N.C. 706, 710,107 S.E. 2d 625. 

The crucial question is whether, upon the facts alleged, the alleged 
negligemee of Warner, conceding Warner's negligence proximately 
cau~sed the first collisio~n, may be considered a (concurring) proximahe 
cause of the seconid colli~sion. 

While plaintiff alleged the second collision occurred "almost im- 
mediately following" the first collision, there was sufficient time be- 
tween the first and second collisiom according to pllaintiff's allegations 
for Copple to  get out of hi~s car and engage in an attempt to pull loose 
the fendem of the Copple and Warner cars. The only realsonable infer- 
ence to  be drawn from plaintiff's allegationis is that  the Copple aald 
Warner cam had collided and were a t  a stand~still before We-t was in 
close proximity to said intensection. 

Plaintiff does not allege the (right) lane for wasltboun~d travel on No. 
62 was in any manner or t,o any extent bloicked by the Clopple car, the 
Warner car or obherwise. She alleges West traveling west on No. 62 
did not yield a t  least one-half of the main traveled portion of the )high- 
way but negligmt(1y and wrongfully drove his car acpos~s the cemter 
line od KO. 62 and there collided with the Copple and Warner cans. 

In  our view, plaintiff's factual allegations axe insufficient to &ow 
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tha t  negligence on the part  of Warner in proximately causing the fin& 
ciallisim wals a (cmcurnng) proximate cause of the secolnid sollisiion. 
T h e  presenlce of the Copple and Warner cars in the  (right) lane for 
eastbound travel on No. 62 mast  be regarded as  a circumstance of tihe 
accident and not its p~roxinlate cause. Lee v. Upholstery Co., 227 N.C. 
88, 90, 40 S.E. 26 688, and oases cited; Henderson v. Henderson, 239 
N.C. 46'7,492, 80 S.E. 2d 383. Waimer's demurrer should have been  us- 
tained on the ground hhe coinplainh as  to  Warner did not allege facbs 
&Ticient to constitute a cause of action, thereby eliminating t4he quas- 
tion a~s  tao the misjofinfder of parties and causes of action. 

The court's order does not indicate the ground on whiclh Warner's 
demurrer -ras smtlained. Presumlably, since the order ditsmisses tihe ac- 
tion, the demurrer was sustained on the ground of nlisjoinder oif parties 
and causes of actloin. As indicated, such ruling was emoneouls. I n  these 
circumstances, the mder relating to  Warner's demurrer is vacated and 
bhe cause ils remanded for the entry of an  order su3taining JTTalmrr's 
demurrer on the specific ground that, as to Karner ,  the coimplaink does 
not allege faots sufficienit to  constitute a cause of action. 

As to  tihe demurrer of defendant JJTest: Obviously, the complaint al- 
l e g e ~ ~  facts  sufficient to  cmsti~tute a cause of action against West for 
the injuries plaintiff alleges she sustained, namely, injuries proximately 
ciaused by said lsecond collision. Moreover, since plaintiff has nort al- 
leged facts isufficient to constitute a cause of action a~s bo Warnor, there 
is no misjoinder of causes of aution. The court erred in sustainmg 
JTTest's demurrer and in di,xnissing the action as to West. Hence, the 
opder relaking to West's demurrer is vacated and the cause remanded 
for the entry of an order overruling West's demurrer in its entirety. 

Error and remanded. 

CHARLES A. COPPLE v. DUNCAN TdLMADGE WARNER, JR. AND 
JERRY WBYNE WEST. 

(Filed 19 Decembrr 1063.) 

=~PPEAL by plaintiff from Latham, Special Judge, July 1963 Regular 
Seslsion of Alamance. 

I n  plaintiff'ls action to recover damages from defendante, joinrtly and 
severally, for personal injuries and property damage he allegedly ms- 
tained on account of their joint and concurrent negligenice, the  court, 
in separate orders, sustained tihe separate demurrer of each defendant 
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to tfhe co~nlplnint and as  to such de~fendant dismissed thc action. Plain- 
tiff esceptcd to cacll order and appealed. 

Harold  T .  D o d g e  for p la in t i f f  appe l lan t .  
Sanders  & I I o l t  for d e f e n d a n t  appellecz W a r n e r .  
T h o m a s  D. Cooper  for de fendan t  appcl lee  W e s t .  

PER C L R I . ~ .  Reference is made to  the opinion filed ~iinultaneously 
lieromltli 111 tlie separate action by AIitt~e AIae Copple, w f e  of the 
preccnt plaintiff, against the same defendants, a n t e ,  727. 

The allcgntlons on which plaintiff seeks to lecover herein and those 
on which 111s w f e  s e e k  to  recover in her smd y x t s a t e  actlon axe iden- 
tical. Too. the dtmuirers filcd anld the o ~ r d e ~ s  entcred In each of the two 
actions nre ident~cal. Hence, tlie orders hercin sustiamlng the deniur- 
rers and disillls~slng the actlon are vacated; and the cau3e is remanded 
doir the entily of orders as  directed in our opinion In the M l t t z e  d l a e  
Copple  case. 

As we construe his complaint, plaintiff iseeks to recover uolely for 
perscmal lnjuricir and damage to his car proximately caused by tihe 
mcond collision. Plaintiff alleges West d~rove hi~s car acro~ss the center 
line and coll~ded mith trhe Copple and Wanner cars, "injuring the 
plaintiff and daxiiag~ng hls automobile als heremafter set  fohh." 
Whether plaintiff lms a separate cause of action agamst Warner for 
damages, i f  any, proxiniatcly caused by the first collision, i~s not pre- 
sented. 

Error and remanded. 

AMERICAN FLOOR JIACHINE CO., A CORPORATION V. JOSEPH T. DISOS,  
T/A DISON FLOORING COMPLYY. 

(Filed 19 December 1903.) 

1 .  Appeal and Error 12; Courts 3 7- 
After appeal and the termination of the term, the trial court is f~ lxc tz~s  

o f / i c io  exeelrt, after notice and on a proper showing, he may adjudge that  
the nl)peal lins been abandon~ed, and has authority, provided counterc~ase 
or excq>tions to appellant's statement of the caae on appeal is filed within 
the time allowed, to settle the case on appeal. 

2. Courts a 7- 
Uncler Article 35. Chapter 7, of the General Statutes, the judge of a coun- 

ty civil court has the discretionars power to enlarge beyond the statutory 
30 day period the time within which appellant must serve statement of 
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3lac111sa Co. c. DIXON. 

case on appeal, but after allowing such extension a t  the time of the appeal 
he is f iu~~ctzrs o f i c io  and lms no authority thereafter to enter any order en- 
larg~ng the time beyond that allo~ved in his original order. 

3. Same; Appeal and Error 5 28- 
When no statement of caie on appeal is served within the time allo~ved 

by valid order, there is no proper statement of care on apgeal, and the 
appellate court is confined to a review of the record proper for error ap- 
pearing on its face. 

APPEAL by plaintiff from Latham, S.J., June, 1963, Civil Session, 
D U R H ~ Z I  Superior Court. 

The plaintlff inqtituted thi~s civil actjio~a in the Durham Counhy Civil 
Court to rccoxrer the sum of $296 92 and Interest due for goodis sold anld 
dellvercd. Tlie defendant, by anlswer, adnutted the sale, but set up a 
counterclam for daniagc,s allelgedly resulting from a broach of the im- 
p l ~ e d  w u a n t y  of t<he goods. ;l jury trial ~ ~ s u l t c d  in a judp ien t  in 
favor of the defendant for the suni of $437.08. The plaintiff gave notice 
of appeal. Tlie County Court Judge, by order dateld November 9, 
1962, allowed the plnintlff GO days "to make up and selrve case on ap- 
peal." 

On January 3, 19G3, the County Court Judge entered an order ex- 
tending the time for an additional 30 days. The defendant excepted to 
the  order. On February ( 5 .  1963, the County Court Judge entered an- 
other orrder extending the time to "file" statement of calse on appeal to  
February 21, 1963. Tlie defendant agam excepted and gave notlce of 
appesl to the Superior Court. 

hccolrdiag to tlie certificate of the Clerk of the Durham County Cn-il 
Court, the plainhlff on Fobruary 22, 1963, served the case an appeal on 
defendant's counsel. On February 25, 1963, the defendant filed a 1110- 

tion in the Superlor Court settlng foith the fact,s above recited a~nd 
moved tha t  tihe appelal be dismissed. Tlic plaintiiff filed a reply to  tlie 
motlon, glving excuaels for the request for the delays, but did not con- 
tjrorert the factis recited jn the motion. 

Judge Carr heard the motloll In Superior Court and upon the admit- 
ted facts entered t~his order: 

" I T  IS KOSS', THEREFORE, ORDERED, AD,JUDGED A m )  
D E C R E E D  tliat the plaintlff has failed to perfect lts appeal to 
the bupeiior Court in that  it ha. fnilcd to serve the Statement of 
Case on Appeal upon the defendant's coun-el jn ap t  time so that  
said Statement of Cake on Alppeal could comtitute a vnhd $bate- 
ment of Case on Appeal; XND IT I S  THEREFORE ORDERED 
tliat the Clerk of the Durham County Clvil Court tnanefer t o  the 
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Durham County Supwior Court the record proper in tihis action to 
the ead ~thlat this C'ourt may revitw said record and defermine if 
enro~s appear upon the face thereof. 

"This the 300h day  of April, 1963." 

The plaintiff excepted to the wder. The Clerk of the Durham Oounty 
Cdvil Court certified bhe record pnoper to  tihe Superior Court. At  the 
June, 1963, Civil Session, Durham Superior Court Judge Latham, aft-  
er hearing and inspection of the record proper, adjudged that no er- 
rors appeased upon the face of the record, affirmed the judgment of trhe 
Durham County Oivil Court, and dislmi~ssed pllainltiff's appeal. The 
plaintiff appealed hwe. 

W a d e  H .  Penny, Jr., Henry Bane for plaintiff appellant. 
C. Horton Poe, Jr., for defendant appellee. 

HIGGIKS, J. The plaintiff presents two assignmeitis of eimr: 

"1. The Superior Count of Dunham County wa~s not trhe lawful 
and proper forum in which to determine whether the plaintiff ap- 
pelllant failed to pwfect in due time its appeal ~O the Superior 
Court a s  provided in the Orderis of t~he Durham Counrty Civil 
Court. 

"2. If i t  is assumed tha t  the Superior Court of Durham County 
could pmperly determine the issue in regard to  plaintiff appel- 
lant's pelrfecting itrs appeal, Uhen, based on khe recoird pvoper anld 
those factis found by the Court, tlhe order entered by the Court 
ho~lding ithat the plaintiff appellant failed t o  perfect in due time 
ibs appeal to trhe Superior Court was in erro~r." 

The Durham County Civil Court appeans to have bee~n established 
under Article 35, Clhapter 7, Genelral Statutes. Itas juriud~iction-civil 
only-i~s concurrent (1) v i th  tha t  of justicas of hhe peace, (2) with trhe 
Superior Court in all case~s wherein the amount demanded, exclusive 
of interest, does not exceed $1,500.00. The court shall be open for busi- 
ness whenever matters before tihe court require atte~ntion, ('except for 
itlie trital of isisues of fact requiring a jury and the tri~nl oif contested 
cau~sels whesain the colunty civil court is exorci~sing jurisdiction con,cur- 
rent with trhe Superior Count, whiclh shall be heailrd in term." The  
judge ils autliol~izeld to fix te~rms after consulting with the clerk and 
memlbens of the counity bar. The record does not di~s~clolse what ha~s been 
done with respect to terms. "Appeal~s may be taken fmm the county 
civi,l court within ten days . . . . to the supwior court . . . for el-row 
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k g n e d  in matters oif law or legal mference, in trhe same n~~anner  as  is 
providod folr appeals from the supenot- court to the Supreme Court, 
except (1) The appellant shall cause a copy of the statement of case 
oin appeal tqo be served on the respondent m~th in  t h ~ r t y  d a y s  from the 
amtry of the appeal talien, and the respondent, w t h i n  fifteen d a y s  after 
lsuch servlce, shall return the copy wtln !ills approval or speclfic ninend- 
ments enldorsed or attached; if the case be approved by the respondent, 
i t  shall be filed with the clerk as a nart of the re~cord; if  not returned 
with objections witthin the time premibed, ~t sh:ill be deemed approv- 
ed: Provided, tha t  the judge trying the case shall 111ave the power, 111 

the exercllse of his discretion, to enlarge t l ~ e  t m e  in -wlilch to  serve 
wtatement of case on appeal and exceptions thereto or counter state- 
ment of case." (Emphasis added). 

The plaintiff invoked the jun~scl~ction of the Dunhain Counrty Cir.11 
Court to  force collection of a clainl of $296.90. At  the time summons 
was i~ssued ~t appl~ed for and Jvas granted time to file ~ t s  colmplaint. 
After jury trial ~t was deiternmed tha t  i t  n-as indebted to the defen- 
dan t  in the sum of $437.08. A t  the tlme i t  gave notice of appeal to tlie 
Superio~r Court i t  induced the judge of the county civil court t'o ex- 
ercise hi~s discrution in doubling the time fixod by the statute for serv- 
ing the case on appeal. Thereafter, on the plaintiff's motion, the court 
granted two additional extensions. T o  each of these extensions the 
defendant excepted. Finally t!ie c a x  on appeal was swved on defen- 
dant 's  coun~sel on the dav after the lalst extens~on expired. 

The rules governing appeals from the county civil to the Superior 
Court conform as near as may be to those governing appeals from the 
Superior to the Supreme Court. It seems, therefore, the judge of the 
county court had authority, in his diiscretion, tio extenld the  time to 
serve the case on appeal in tlie first instance. The extensioln could only 
be for a reafsonable t m e .  TTe do not say in doublilng the sit.atutory 
period he exceeded his discretionary authority. But in passing on t l l ~  
questlon and fixing the time a t  60 days mthin vliich the appeal should 
be served, he wa~s thereafter without authority to do more than to 
,set,tle the case on appeal in the event a countercase was served or ex- 
centions were filed. 

,4s n general i d e ,  an appeal takes a case out of tEle jurisdiction of 
the trial court. Thereafter, pen~cling the appeal, the judge is functus 
o.$cio. ". . . (A)  motion in tlie cause can only be enltertaineld by the 
court whelre the cause is." Exceptions to the general rule are: (1) not- 
withstanding notice of appeal a cause remains in fieri during the tcnn 
in which the judgment n.as renidered, 121 the trial judge, after notice 
and on proper showing, may adjudge the appeal hals been abanldoned, 
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(3) the  settlement of the  case on appeal. Hoke v. Greyhound Corp., 227 
K.C. 374, 42 S.E. 2d 407. 

The  authority of the trial judge t30 settle tlie case on ap~peal may be 
invoked only by the service of a countercase or by filing exceptions bo 
tlie appellanlt's s~ta-tement of caae. Otherwise the appelllant's statement 
baco~niels the catse on appeal. G.S. 1-282, 283; Wiggins v. Tripp, 233 K.C. 
171, 116 S.E. 2d 355. "The right of appeal is not an absolute right, but 
is only g:ven upoln conipl~ance wibh tlie requirements of the sbatute. 
. . . rules rcqui~ing service to  be made of calse on appeal within the 
alloltted time are mandatory, no~t directive." Lzttle v. Sheets, 239 N.C. 
430, 80 S.E. 2d 44. 

When the judge o~f tlie county civil clourt en~tered hits order fixing 60 
day~s a~s  the t ~ m e  for tlie service af the calse on appeal, he exhausted his 
axtllsrity over the calse and was thereafter functus oficio, exceplt lclo ful- 
fill his ~st~atutory obligah~on to see t~ha t  a proper a.e~col?d is sent up for 
review anld the obligation to settle the cases devolves o~nly in the  event 
the appellee servos a countercase or files exceptions. I n  the aibeence of 
a case on appeal served within tlie t m e  fixed by the Isrtaitute, or by 
v a l ~ d  enllargement, the alppellate clout will review o~nly tihe record 
proper land determine mhetlier erroas of lalw are disclased on the face 
thereof. Roberts v. Bus Co., 198 N.C. 779, 153 S.E. 398. The appelal 
senloved tlie calse to the Superior Court for all punpolses except the 
ce~hification of x coslrect record. Any further exte~nls~ion~s of time within 
which the record wa~s due in the  Superior Court could only come flyon1 
the Superior Court. Pruitt  v. Wood, 199 K.C. 788, IS6 6.E. 126. 

"It appeans, without contradiction, tihat appellant's statemen6 of case 
on appelal Ivas not served w i t h ~ n  the time allowed by agreement of 
counael, hence the judge was without autho~rity to settle the case. Lind- 
sey v. Knights of Honor, 172 S . C .  818, 90 S.E. 1013. Anld 1ii1s attempt- 
ed set~tlenient sf the calse, without finding tha t  service v-ithin the stip- 
ulated time had been waived, did not cure tlie defect." Smith v. Smith, 
199 N.C. 463. 134 S.E. 737. 

Both Judge Cmr ,  in holding the plaintiff had not perfected itis ap- 
peal and by orderlng tlie record proper cent up, and Judge Latlixni, in 
finlding tha t  no elTror existed on t(he face  of tha t  record, were acting as 
2ppellate judges. They appear to have follon-ed the established rules. 

The judgmmt of tlie Superior Court of Durham County is 
Affirmed. 
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I N  THE 3I.4TTER OF  BEECHER P. CHAPPELL, G U A I ~ A N  O F  BESSIE CHAP- 
PELL, IKCOMPEIEXT T. BEECHER P. CHAPPELL, IKDIVIDUAILY; OSCAR 
CHAPPELL ; E V A  CHAPPELL STOCT ; ESTELLE CHAPPELL COL- 
LIER : SOITELLA CHAPPELL WARD ; BURRUS CHAPPELL, JR., 
JIIKOR ; ERAS CHAPPELL ; URCELL CHAPPELL ; MARGARET CHAP- 
PELL WARD AKD THEOTIS P.  LOWRY A K D  GLADYS CHAPPCLL 
WARREN. 

(Filed 10 Decelubcr 1063.) 

The word "loan" when used in the dispositive prorisions of a will is to 
be construed as  "gire" or "devise" unless it  is manifest th~at  the testator 
intended otherwise. 

2. Wills 5 32- 
Where the language attracts the Rule in S7belle~'s Case the Rule applies 

as  a rule of property without regard to the intent of testator. 

3. Same- 
The words "nearest heirs" means simply "heirs" and the words do not 

take the case out of the Rule in Shelley's Case. 

Provisions of a will that "I loan" to tesbator's son "his lifetime and 
then to his wido~v her Lifetime or  during her widowllood and then to the 
nearest heirs," d e ~ i s e  the son a life estate in passession wit11 a fee simple 
in expectancy under the Rule in Sllel lc~/ 's  Case, and upon the death of the 
son, the heirs of the son own the land in fee subject to the life estate of 
the son'b widow. 

APPEAL by petitioner Beecher P. Chnppell and the respondenits E ras  
Chappell, Urcell Chappe,ll, 1Iargnre t  Chappell Ward,  and Gladys 
C1i:rppell V7arren, from M o m s ,  J.. September dewion 1063 of C H ~ W A K .  

Tlii.; I S  a, proceeding in>titutcd by petitioner Beecher P. Chappell, 
guardian of Bes1.ie Chappell, mcompetent, to  obtam a n  order for the  
sale of a t rac t  of land allegedly owned by his ~ r a r d  In fee simple. 

The  pertinent facts folnld by tlie court below, in sunirnary, are a s  
fol1on.s : 

Thnt ,  John S. Cliappell died leaving a lazt n-111 and tc;tnment da ted  
2 1  Jani imy 1910, and the  same was duly and properly admitted to pro- 
bate in t>lic o5ce  of the  Clerk of tlie S u p e i ~ o r  Court  of Chon an County 
on 13 April 1912. I tem Tllrec of the said testator's d l  reads as  fol- 
l0Ws : 

"I loan to John S. Chappell, J r . ,  my homeplace where I n o v  live 
containing 91 acres more or less to  him liis lifetime and then to  his 
m71dow her lifetime or during her n-idowhood then to  the  nearelst heirs, 
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with tlhe privilege of cutting and using any timber necessary for hiis 
mvn use on the fajrm, and buildings, and not to sell any except tihe dead 
Itimber. I give him all the fanning irrplements and remainder of the 
Houseliold k IGtchen Furniture, and what corn & other fwd & meat 
that  may be on hand a t  the time of n ~ p  death and Two Hundred Dol- 
lam ($200) in cash"; 

That,  Bessie Chappell, incompetent, is t~lle srulrviving widow of the 
[said Jolhn S. Chappell, Jr., and iis t,he wido~v referled to vitliin the 
meaning of Item Three of the aforeii~cnt~ioned ~ 1 1 1 ;  

That,  title t(o the tvact of land described in the petitioln. and being 
tlhe dame tract of land devised under Item Tllrce of the ~ 1 1 1  of Jollin S. 
Chappell, said ~vill being offered in ev~clence by petitioner and being at- 
tached to the pet~tion and by reference made a part thereof, is de- 
pendent upon the consilruction of Item Three of said ~ 1 1 1 ;  and 

That,  all persoins whlo~se interest map be affected by this proceelding 
hal-e becn made parties hereto, have been duly sellved, and the court 
has jurisdiction over said parties and over the subject m~atteir of this 
proceeding. 

John S. Chappell, testator of the aforesaid will, died leaving three 
children surviving him, namely, John S. Ch~tppell, Jr., Charlie Clifton 
Clhappell and Slarah L. 8happell Lowry. The other children of Joihn S. 
ICihappell, testator, predecea~sed him anld left no lsurvivin~g i~ssue. The 
hhree clhildren who survived said testator have been dead for many 
years. 

Beslsie Ohappell, who i~s 71 years of age, has been adjudged incom- 
patent frolm want of undenstanding tlo manage her affairs by relason of 
mental and physical weakness on aocount of old age and disease, and 
Beechw P. Clhappell has been appointed guaadian of said incompeient. 

The chilldren of said John S. Clhappell, Jr., and Bessie Ohappell, and 
descendant of the decelased child, are as follows: Beac~her P. Chap- 

pel1 (guardian for Bessie Ohappell, inlcompetent) , Osloar Chappell, Eva 
Clhappell Stout, Estelle Chappell Collier, Kovella Chappell Ward, and 
Burrus Chappell TI-110 i~s dead and left surviving hiin olne child, Burrus 
Chappell, Jr .  who is now 13 yews of age and is represented in thi~s pro- 
ceeding by a guardian ad litern; CIharlie Clifton Cliappell who died 
leaving four children surviving h ~ m ,  als follows: Eras C~happell, Urcell 
C1happell, Margaret Clhappell Ward, and Glady~s Cihappell Warren; 
and the said Sarah L. Clhappell Lowry who died leaving one child, 
namely, Theotis F. Lowry. 

-4 trial by jury was expr~ssly waived and a t  the close of the hearing 
anid after the judgmenit waa signed i t  was agreed and /stipulated that  
"e~aoh and every finding of fact appearing in the * * * judgment of 
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Alorris, J . ,  is fully supported by competent evidence offelred and ad- 
mitted during the trial of this cause * * *." 

There is no suggeition on the part  of the petitioner, appellant, that  
Bes~sie Cha~ppell is enltitled to take any interest in the lan~ds i~nvolved 
herein pursuant to the provisions of Chapter 879 of the 1959 Session 
L a m ,  codified als G.S. 29-1, et  seq. 

I n  conftmng Item Three of the last will anid testninent of John S. 
CJhappell, the coul t below held that,  " (1) * * " the words, 'The new- 
est lleirl~,' appeasing in Item Third of mid will, Tvere intended by the 
testator to mean the nearest heirs of Joilln S. Chappell, Js., anld there- 
fore t'hc rule in Shel ley 's  case applies so a~s  to give the said John S. 
Cllappell, J r .  fee simple title to slaid traclt of land, subject only to  the 
inte~rvening estate of his widow, Be~ssie Chappell, for her lifetime or 
midomhood. (2) Bessie Chappell, incompetcn~t, doe. not have fee eimple 
title to said tfract of land." 

Judgment was entered accordingly, and the petitioner and the re- 
spondents, except the s u i ~ i v i n g  heirs of John S. Chappell, Jr . ,  appeal, 
assigning error. 

i l y d l e t t  R: TVhite for petit ioner appel lant .  
L e E o y ,  W e l l s  & Shau: for responden t  appel lants .  
T V .  J .  P. E a r n h a r d t ,  Jr., guardian ad  l l t e m  f o r  B u r r u s  Clzappell ,  J r .  
Phrlip P. G o d w i n  for responden t  appellees.  

DEKKT, C.J. The que~stion po~sed for decision is ~ ~ h e t , l l w  or no~t the 
~t-ord~s "to the ncarc~st heirs" as they appear in Item Three of the mill 
of John S. Chappell bring this devisle within the rule in Shel ley 's  case. 

I n  tlic case of Al len  v. Hezcztt ,  312 N.C. 367, 193 S.E. 273, this Coui-t 
said: "The terms 'loan' and 'Icnd' w11~~1 uied in a n-ill are given the 
interpreltation of the words 'give' and 'derizc' unle~ss i t  is manifest tha t  
the testator intended ~ t~her~vise .  Sessoms  v. Sessonzs, 144 N.C. 121 (56 
S.E. 6s7),  citing Con: 21. J l a r h s ,  27 S.C.  361; X m g  v. U t l e y ,  83 N.C. 
39; R o b e s o n  zl. J l o o r e ,  168 N.C. 388 (84 S.E. 351, L.R.A. 1913D 496) : 
TVallcr v. C T O Z C ~ ,  197 S . C .  50s (149 S.E. 687). '' * ' 

"I t  is established by repeated decision~s of bhis Court that  the rule 
in S l ~ e l l e y ' s  case is still rccogmzod in this jurisdiction, and where the 
same obtains it does so as a rule of property without regard to  t4he in- 
tent of the grantor or clevislor. (Citation~s omitted.)" See H a m m e r  v. 
B r a r t t l c ~ ,  244 Y.C. 71, 92 S.E. 2d 424, and S~trong's North Carolina 
Index, Volume 4, Sectlon 32, page 513. 

Llliewise, in Crzsp v. Biggs,  176 K.C. 1 ,  96 F.E. 662, Jesse Xlizelle de- 
vised the tract of land in questlon to his son, Hardy ;Ilizelle, "to have 
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lmd to  hold in fee simple all the  days of his llfe, then i t  shall descend 
to his nearest heins." The question to be determined 11-as n-hetheir the 
devme to Hardy ilhzelle wa~s in fee simple under the rule In Shelley's 
ciase. Clark, C.J., spealang for the Court, said: "T'lie rule In Shelley's 
calse wa~s first stated, 1 Coke, 104, in 1581, and is as follows: "Kllen an 
ancostor, by any glft or conrcynncc, talxtll an elstate of freehold, and 
in the slanie gift or conveyance an estate is Ilm~teld, e ~ t ~ h e r  mediately or 
immedliately, %o hi~s heirs in fee or in tml, the n.otrd h e m  15 a word of 
l imtation of the estate, anld not n n ortl of purcha!ie.' " " * 

"The words, 'nearest heirs.' moan hmply 'heirs,' and do not take 
this case olut of the rule." Cox 21. Neath, 198 S . C .  303, 152 S.E. 388. 

Also, in the case of Ratley v. Oliver, 229 S . C .  120, 47 S.E. 2d 703, 
the devise wa~s to TV. A. Ratley "for 111s natural life, and a t  111s death 
t o  hirs ncaresit heirs." The Court said: ".hcl the principle lseems to have 
been e~stablished by the ad~ud~cnt ion \  of t l m  Couut that  the ~ ~ o r d s  
'nearelst heirs,' &anding alone, should be unlde~stood in then- technicla1 
sense als dono~ting an indefinite s u c c e 4 m  of h e a l  descendants ~ h o  
a ~ e  to take by inheritance * * * , and tha t  the rule in Shelley's ease 
applies as a rule of law and of property, vestmg fee einiple title in the 
fimt taker." 

I n  Rose v. Rose, 219 X.C. 20, 12 S E. 2d 688, the devi~se ~ a , s  as fol- 
lows: "I give and bequeet~h to  my son, W. 1'1'. Roise, the Pierce place 
where he now lives * * " l m  hfetime, then to his w f e ,  Sarah, her life- 
hime or ~vidswho~od but in calse said IT'. TT'. Rase have any heirs aald 
land go to said helns." Stacy, C.J., speaking for the Court, said: "Re- 
duced to  it4s simplest terms, bhe dewse In clueistion is one to TV. W. R~ase 
folr life, remainder to his wife Gasah for hfe, remainder to his h e m .  
Rozclnnd v. Ruildzng & Loan Assn., 211 S . C .  436, 190 S.E. 719. Thils 
under trhe rule in Shelley's case gives to JJT. W. Rose an estate for llfe 
in  powession, wibh a fee wnple  In especbancy. Hzle?ncin v. Bousla~rgh, 
13 Pa .  St. 344. He  may deal with the  property as  full omnw and con- 
vey it, subject only to the intervening llfe estate and  ti incidents. 
Welch v. Gzbson, supra  (193 N.C. 683, 138 S.E. 23) ; Smzth v. Smith, 
173 N C. 124, 91 S.E. 721; Cotten v. ;2Ioseley, 159 N.C. 1, $4 S E. 434. 
As the intervening llfe estate is a t  an end, he niay conrey ~t ab~solute- 
ly an~d in fce simple." 

I n  Smzth v. S m t h ,  173 N.C. 124, 91 S.E. 721, the deviise was to tes- 
tator's son, "to hare  during 111s l ~ f e ,  a t  his death to his bodily heirs and 
to his wife her llfatinle or n-ldomhood." The Clourt held In this case 
tihat the son took a fee m-qle tltle to the devised land lsubjcct only to 
t~lle l ~ f e  es~tnte of his mfe ,  or u~ntil she remarried, and that the prece- 
dent llfe cst~nte in hcr dld not affect the operation of the rule In Shelley's 
calqe inls~ofar als the heirs were concerned. 
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I n  light of our decisions, we hold that the hci~ls of John S. Cfihappcll, 
Jr., are the mne r s  in fee s~inple of the tract of land devised in Item 
Three of the will of John S. Chappcll, subject to the life estate of 
Bes~sie Chappell. 

The judgment of the court below is, in all re:pects, 
Affirmed. 

WILLIAM RY4Y BARRIER, H E L E S  C .  BARRIER. R. NARET WHEELER, 
AID ELIZABETH H. WHEELER r. E. 0. RANDOLPH, J U R Y  I. RAN- 
DOLPH AND ALICE E. RANDOLPH. 

(Filed 10 December 1063.) 

1. Appeal and Error § 3- 

The denial of a motion for judgment on the pleadings is not appealable 
and an attempted appeal therefrom is subject to dismissal as  being pre- 
mature, the proper procedure being to except to the denial of the motion 
and to bring the exception f o r ~ r a r d  on an appeal from a final judgment. 

2. Appeal and Error 3 3- 
Even tllongh an appeal is subject to dismissal a s  premature, the Su- 

preme Court, in the esercise of i ts  discretionary power, may decide a 
question relating to real property sought to be presented by the appeal. 

3. Deeds 3 11- 
A deed will be construed to ascertain the intent of grantor as  expressed 

in the entire instrument, giving effect to erery part thereof, unlem the 
deed contains conflicting prorisions which are  irreconcilable or contains 
n provision which is contrary to public policy or runs munter to  some 
rule of law. 

4. Deeds 3 10- 
Restrictive covenants constituting a part  of the consideration for the 

grant are  binding on the grantee upon his acceptance of the deed, even 
though he does not sign same. 

5. Same; Deeds 3 11- 
Iieservatioas and restrictions contained in a deed between the descrip- 

tion and the habendum are  not void for repugnancy even thouqh the 
glianting, hahendum, and \varranty clauses a re  sutficient to oonrey a fee 
simple, since reservations and restrictions a r e  not in conflict with the eon- 
T eyance of the fee simple. 

APPCAL by plaintiffs from dicLazcghlin, J., April 22, 1963 Sessim of 
~IECI~LENBURG.  
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The hearing below was on plaintiffs' motioln for judgrnenlt on bhe 
pleadings, whicli consi~st of the complaimt, a copy of tihe deed attached 
thereto als Exhibit A and by reference made a plaslt trhereof, and the 
answer. 

The factis alleged by plaintiffs and admiltted by defmdanhs, sum- 
marized except when quoted, are ars follows: 

The deed of whic3h Exhilbit A is a copy, refemed to in the opinion 
as  the Randolph-Auatin deed, is dated hIarch 24, 1950, anld recorded 
in  Book 1432, Page 93, Mecklenburg Regi~stry. By the terms thereof, 
bhe present defendants and otliel-s colnveyed to  David Blair Austin arn~d 
wife, Marian Robinson Austin, a tract of land in Sharon Township, 
Mecklenburg County, Korth Carolina, described by metes and bounds, 
conbaining 7.51 acres. The g r ~ n t i n g ,  h~abendum an~d warranty cbauses 
m e  in terms of a conveyance in fee simple. 

After the description, but before trhe hsbelndum and warranty clausecs, 
hlli~s provi~sion is set forth: "And this Deed is made subject to the foll- 
lowing conditions, reservations, and resltrictims which constitute cov- 
enantis running with the land and binding upon tihe partieis hereto, tiheir 
heirs and aasigns, to wit": The conditions, reservations and restrictions 
w e  then set forth In extenso in eleven separrate (numbered) para- 
gra4plphs. They mclude, inter  aha ,  restrictions tha t  tihe property s~hall be 
used only for residential puspo~sers, rastlrictions als to the size of lots in 
the event of subdivision, restrictiol~s as to  the loc~atiom, cost and com- 
polsition of any rasldence comstructed thereon, etc. Too, they inlclude 
reservations of rights of way for bhe in~stallation of power and tele- 
phone lines. 

Thereafter, tlhrough niesne conveyanccs, the 7.51-acre tract was aon- 
veyed to  plaintiffs herein. 

Plaint~ffs allege tihat defenidanrtls claim an interest o~r estate adverse 
t o  plaintiffls in the said 7.31-acre tract based on the restrictions and 
easements set forth in Exhibit A, but that said restrictio~nis and ease- 
ment,~ purport to limit the eisltate of plaintiffs "contrary to the grant- 
ing clause and the habendum an~d the warrantie~s" in Exhibit A and 
bherefore are invalid and of no effect. Plai~nltiffs plrayed that  they be 
adjudged the onmers in fee sin~ple of the said 7.51-acre tract free and 
clear of any right oc: claim of defendanibs on account of the re\&rictions 
and eaaemen~t~s set forth in Exhibit A. 

Defendaln~ts denied the legal conclusions alleged by plaintiffs and 
assorted tihe restrictive coyenants set  forth in Eshibit A were and are 
valid and presently enforceable. Deferndarhs prayed tha t  plainrtiffs' 
action be di~smissed and tha t  they recover their costs. 
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After hearing, the court, by order dated -April 23, 1963, denied plain- 
tiffs' motion for judgment on tlie ploatlings. Plaintiffs excepted and ap- 
pelaled. 

John 1). Shau; for plaintiff appellants. 
;lIcDouyle, Ervin, HoracX; k Snepp nun' J. ST7. Kiser for defendant 

appellees. 

BOBBITT, J. There has been no adjudication of the nglits of tlie 
parties. The court did not enter final judgment but ~snnply donled 
plaintlffs' motion for judgment on the plcadmgs. It is well estnb1:lslied 
that  an  appeal does not lie from a denla1 of a nlotlon for juclgnlent on 
bhe pleadings. The pioper practlce w ~ i s  for plaintlffs to except to the 
court's denial of tjlielr said niotlon and brmg forn-ard tills except,lon in 
the event of their appeal from an adver3e final judgment. Howlaid v. 
Stztaer, 240 N.C. 689, 692, 84 S.E. 2d 167; Gairett zl. Rose, 236 N.C. 
299, 304, 72 S.E. "I 8433; Errckson v. Starlmg. 235 N C. 643, 658, 7 1  
S.E. 2d 384, and cases c ~ t e d ;  Gzllinin 1'. Jones. 191 N C. 621, 132 S.E. 
566, and cases cited. 

Plaint~fis' appeal nlust be dismissed as fragmentary and premature. 
Even so, In the exerclse of our dlscretlonialry pover (Cowart v. Honey- 
cutt, 237 N.C. 136, 140, 125 S.E. 2d 382; GJIC Trucks v. Smith, 249 
X.C. 764, 768, 107 S.E. 2d 746) we deem it appropriate to  express an  
opinion upon one, but only one, of tllie que~st~ons plaintiffs have at- 
tempted to raise by thelr fnagn~ent~ary and premature appeal. 

The one question we conislder is that  ralsed by plamtiffs' contention 
tha t  all the "con~dltions, releervations and restriction,s" set f0d.h in tlie 
Ra~ndolph-Austln deed alre repugnlanh t,o tlie granting, habendum and 
warranty clauses of said deed and therefore are surplusage and void 
ab mitro. Plaintiffs ba~se this conitentlon upon Ozendzne v. Lewzs, 2;i2 
S . C .  669, 114 S.E. 2d 706, asserting in tlielr brlef tha t  "the Ozendzne 
CIa~se il.j deteiinmatlve of ttlie co~nhroversy liercm." 

The rule applied in Ozendme V .  Lelc~s, supra, anld in decisions cited 
hllereln, is 5tntcd by Parher. J., as  follon-s: "11-e have repeatedly held 
thnt when tlic glanting clause, tlie habentlum, and the vasranty in a 
deed are clrar and unanibiguou~s and fully df ic ient  to pab~s iiiimcth- 
ately n fee simple estate to the grantee or grantees, tha t  a panagrap!i 
insc-ltetl betn-den tlie descr1pt:on and the habendzcm. In n llicli the pran- 
itor seeks to relserre a lifc elst(ate in 11n::vlf 01 nnother, or to othern-11.o 
limit the estate conveyed, w 1 1  be rejected as rcpug~llnnt to the e ~ t a t e  
and inter& thcreln conveyed." 

'.I11 the interpretation of a dccd, tlie intention of the grantor or 
grantors must be gathered from the TI-hole instrument and every part  
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thme'of given eff ect, unlaa~s i t  conrtain,~ conflicting provi~sio~ms whicli are 
imeooncila!ble or a provision which is con~trary tio public policy or runis 
counter to lsome rule of lam." Lackey v. Bourd of Education, 258 N.C. 
460, 462, 128 S.E. 2d 806, and case19 cited; Rouse v. Strickland, 260 
N.C. 491, 495, 133 S.E. 2d 151, and cases cited. 

The sufficiency of the Randolph-Austin deed as a conveyance in fee 
slilnple of said 7.51-acre tract 11s not controvererted. There ifs no con- 
tention i t  conveyed a life estate or otrher estate lasls than a fee simple. 

I n  express ternl~s, the Randolph-Xulstin dee~d provifdes tha t  i t  iis made 
subjeclt to  the conditio~ne, re~servaltio~ns and sesbictionis therein set forth 
and tha t  such conditions, reservatiom an~d mstrictioms cor~listitute cov- 
enants. Indeed, the  portion of the deed in whicih these co~n~ditions, res- 
ervationis and restrictions are set fo~.tih constitutes the greater p a d  of 
the enhire (inlcluding deiseription) dee~d. The  inkemtion oif the gnantom 
tha t  sucli conveyance is made subject to such conditio~n~s, resei~vations 
and rastrict~ionrs is manlife~st. Rlolreovnr, " ( i )  t is  a fiethled principle of 
law that  a grantee who accepts a deed poll containing covenanlts or 
conditiou~is 60 be performed by him als the con~sildesatiom of bhe grad,, 
becomes bound for their performance, although he does nlot execute the 
deed as a party." Maynard v. Moore, 76 N.C. 158, 165; Herring v. 
Lumber Co., 163 N.C. 481, 485, 79 S.E. 876; Williams v. Joines, 228 
N.C. 141,143,4-1 S.E. 2d 738. 

I n  Lackey v. Board of Education, supra, thiis Golust, in olpinion by 
Denny, C.J., while recognizing and restating t!he rule applied in Ox- 
endine v. Lewis, supya, held i t  did not apply to  the deed then under 
eon~sidwation. The grantin~g clause of that  deed wals i n  terms of a fee 
s i~n~ple  con~veyance. Immediahely a f t e ~  the description, 6hils pavapaph 
!appeared: "It is also n u d e  a pal% of this deed th~a t  in trhe event of bhe 
 school's disbandonnlent (failure) that, this lot of land shall revert to 6he 
original ownens, to r it: The *aid E. A. Lackey and wife, Ella M. 
Lackey, or their legitimate heirs, but i t  is allso agreed tha t  any and 
all imp~rovemenhs t,herein shall re~mahin the property of the town of 
Hamle~t, N. C." The habendurn clause reaid as follows: "TO HAVE 
AXD TO HOLD the aforesaid lot of or parcel of land, and all privileges 
and appurtenances thereto belonging, to the said parlties of tihe second 
part ,  their Isuccessorls and assigns, to their only use and behoof forever, 
for school purposes." The validity of the quoted sevension clause was 
upheld by this Court and was the bask of decisioln. 

I n  Guzljord 2). Porter, 167 N.C. 366, 83 S.E. 564, the purpoise of bhe 
action (heateid as an  acttion for decllaratory judgment) vae,  in the 
language of Brown, J., "to get rid of t<hese resLricltions upon the use 
of the p ~ o p e r t y  . . ." The deed(s) under conaidenahion, sufficient as 
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conveyances in fee simple, contained this clause: "Provided, however, 
and i t  1s uncltrstood and agreed, t h a t  the said lot herein clonveyed shall 
be used by  ttlie said parties of the second pa r t  as a public square and 
be forever kept open for tha t  purpose, and should any building or struc- 
ture  of any character mconsistent m t l i  said purpose be erected thereon, 
the  said pasty of the  firbt par t ,  his h e r s  or a~ssigns, may  enter upon the  
land herein conveyed and abate and reinore any and a11 buildmgs or 
part3 of buildmgs inconsistent with lt;. use als aforesaid." The quoted 
provision In said deedis)  n-a~s b e t ~ w e n  the  habendurn and warranty 
clause.. Tlic n l ~ d i t y  of this provi;ion a-  a re~strictive covenanlt was 
upheld. The. coiiteil~tion tha t  ~t n-as repugnant to the  estaate in fee 
sirnplc already granted and therefore s1iouId be rejected and troated a s  
surpl~ivige Tvns made, expressly coilsidered 1 y  this  Court and rejected. 
See all-o C'lzzi~ch .c. Brcrgntc, 144 N C .  12G. 56 S E. 688. 

The foregoing iinpels us to  expreqs the  men- tha t  Oxendme v. Leicis, 
supra, docs nut control decision and that  t811e concl~itions, re~servations 
and restrictions set fortfill in tile RandolnI~-~ku~;tin deed are not  void 
ab  i n ~ f ~ o  on tilie ground they are repugnant to the granting, habendwn 
and n n r r m t y  c lnu~es  of w c l  deed. We  Psprecs no op in~on  as  to whether 
tlie>e condit~ons, rwervations an~d restriction3 or any of them are void 
on otllcr growzds. Selt l ier  do n.e express any opinion as  to whether 
tliel-e concht~onts, re~wrvntion~s and rcstr~ctioni~,  or any of trheni, are 
presently enforceable by clefenidants herein or other persons. Thesle 
matters are for determination in the  fir-t inlstanre In the  superior court. 
Upon furt~her hearing, all factual matterrs relevant to a prqoper decision 
rjrhould be brought to  the  atlterution of the court. 

Appeal di8smissed. 

V O N S I E  JIdE GRADP v. J .  C. PENXEY COJIPLUY. 

(Filed 10 December 1963.) 

1. Segligence § 37b- 
The proprietor of a store owes his customers the duty to  exercise ordi- 

nary care to Beep the premises in reasonably safe condition and t o  give 
warning of hidden peril13 and unsafe conditinas insofar as  they can be 
ascertained by reasonable inspection and supervision. 

2. Negligence 5 37g- 
Evidence tending to show that plaintiff customer, after having been di- 

rected to a dressing room, opened the curtain to a n  adjacent stair landing, 
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took two steps and lost her balance and fell down the stairs, witllout evi- 
dence of defective lighting o r  anx inherent danger in the plan of eonstruc- 
tion, with testimony by plaintiff herself that  there was noltbing to prevent 
her from seeing the steps if she had looked, is held to warramt judgmervt 
a s  of nonsuit. 

APPEAL by plaintiff from C l a r k ,  S.J., August 1963 "A" Civil Seesi~orn 
o~f LENOIR. 

L a m a r  Jones  for  plaintiff appe l lan t .  
TT7hite R. Aycock for d e f e n d a n t  appellee. 

MOORE, J. Pllaintiff seeks to recover damages folr pessonal injuries 
 suffered by her when she fell dan-n a flight of stlains in defend~ankk de- 
partment store. She appeals from judgment of involunltasy nolnsuit. De- 
fendant offered no evidence. 

The fall occurred about 4:13 P.M., 21 January 1961. Plaintiff wae 
8shopping a t  defendantk store. She x e n t  to the dress departmenit on trhe 
second floor and selected two liolu~se dresses, then piweedeld t o  bhe 
dressing room area pat the direc~tion of a salasla~dy TI-ho told her tha t  
19he (t111e saleslady) would join her in a few minute~s. Plaintiff pu~slhed 
aside a curtain t o  ~ v h a t  she thought was the en~trance to a dressing 
room. I n  fact i t  m-as an  entrance to  a lalnding a t  t,he helad of a &aimray. 
6he stepped inside, lost her balance and fell down a flight of twelve 
steps. 

Pllaintiff offered in eviden~ce a "Partial second floor plan" of de- 
feii~dian~t'~~ stfore. It was stipulateid tha t  the drawing is a true and alc- 
ourate repreisenttatilon of the p r t i o n  of the istose involved. A ~h01x-t 
aisle leads froin tlie dress department eastwardly between the clerlis' 
desk and the mirror compartment to a s o ~ t  of alcove o~r hallway on 
wlllch the dressing rooins or booths aire located. The hallway r u m  north 
anid sout(li, a t  right angles to the above-mentioned aisle. The hallway 
dead-enld~s a t  the  soluth wall of die store building. -it the south end of 
the hallway on the west side is n dressing room, and from this drcss- 
ing room northward to the aisle is a partition wall ~vhich qepnrntes a 
part  of the dlre~ss department from the hallway. On the elast slde of the 
~halln-ciy alre five dre*sing rooniq or bootl~q which open into the halln-ay 
an~d are situate bet~veen tlie liall~vay and the easlt wall of the store 
building. These dressing rooms are about 1 feet by 413$ feet, floolr di- 
mcn4ons; the eiitmnccs to these rooms are openings about 22 inches 
n-ide. covered with curtains hung by eyclets on a rod. Immediately tio 
the north of this ron- of drewing rooms ils hhc entra~nce to the stair  
landing; tllii~s opening i~s a little ~vider than the dmssing room enklancos, 
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and lias a cul~tain in all respects similar t o  those a t  the  dressing room 
entrances; this  entrance is  bet back about a foot farther east  than  the 
fron~ts to  the dressing roomls. E ~ t e n d i n g  nortli from the stair-lnndlng 
entrance i3 a partition wall e n c a m s  the stairn-ell. T h e  . ta rway is 
about 3 feet wide and has a g71arcl or  h m d r a d  along trhe n-e-t side; the 
$stairrray is  not  maintained for tthe LIT  of customer~s; i t  leads t o  the 
office on the  mezzanine hotween t,lie firat and second floor<. The  landlng 
a t  thc lierid of t he  stair 1s approximately 215 feet 1)y 3 feet. The  en- 
trance to  the lanlding is 23 inches v ide ,  and t h e  1:inding extends 3 t o  
4 inches farther t o  the nortli t han  t1le entrnnce itself I n  proceeding 
eastn-ardly glong the a i ~ l e  t o ~ v a r d  the  dressing-room hallway, the  en- 
trance to  thc stairway is noarly in line w t h  the aisle, j u i t  a little t o  
the  s o ~ t ~ l l ,  T O  reach the dressmg rooms, one n1u.t t u rn  rlglit, alnloist a t  
right ang!eq, from the aigle into tlie halln-ay. 

T h e  follon-ing is a sunimnrp of plaintiff's rer-ion of the accldent: .I 
isalcslatly a t  tlie clerks' desk told plaintiff to plrk out  what  house 
d r e ~ s e ?  *he wanted. Plaintiff selected tn  o and told the salssla~dy ahe 
would like to t ry  them on. The  salcs~lndy told plaintiff to  go back to  tlhe 
~hal1 "and tu rn  t<o the right and .he (the sale-lady! n-odd be there in a 
llttlc TT llile." Plaintiff procceded to  go bacli to  the dresing-room liall- 
v a y ,  zaw l l r s .  Hawl~ ins ,  a selamstress, to t,he left of the + i m a y  en- 
trance,  and spoke to  her, and ~ e n t  t o  the first entrance ahe qaw, which 
was the s t a i i ~ ~ a y  entrance -plaintiff thouglit i t  n-31s a d rc s ing  room. 
She pullcd the curtain aside, '(peeled it open," with her right hand while 
Iholding tlie tllesse~s in her left llan~d. She stepped through the  opening, 
but  does no t  recall with which foot. When she stepped in  he got off 
halance and fell down Me stair. She liad not  seen the  stairsteps before 
she  stepped in and hccaine overbalanced. 5iie stepped in a s  sihe pulled 
t h e  curtain back. Plie liad shop~wd a t  Penney's a number of years. She 
had been on the ~ e c o n d  floor and tried on dresrses n number of time8, 
but  on those occasions tlicre was someone n-itli her. H e r  eyesl~ght is  
n o r n ~ a l  and she "could n-all< perfectly all right9' up  t o  the t ime of the 
accident. On cro~s-emminat ion  she t e s t i f i d :  "I reclion I couldn't have 
gotten by t h a t  p q t  and stepped don-n in t h a t  hole . . . without taking 
anofther step after  I got inside. . . . I reclion there was~n't anytliing to  
prevent me  from seeing the  steps if I liad loolied. There wasn't any- 
thing on tlie floor to  cause me to  fall. I did not  slip on anything." 

The proprietor of n store on-es his customers the du ty  t o  eserriw 
olrdlnary care to  keel, the  preniisels in rc:isonahly safe condition and to  
give x~a rn ing  of hidden perils and un~snfe condition(_; insofar a ~ s  can be 
a~slcertaincd hy reasonable inspection and supervi4on. Case v. Cnto's, 
Inc. ,  252 K.C. 224, 113 S.E. 2d 320. 
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Plaintiff alleges tha t  defendant mas negligenlt in tihat: (1) The stair- 
way anld lanlding were without proper lighting; (2) there was no guard 
nail a t  the lanlding or on t~he stair;  (3) the ~Ytaiulvell wals "constructed 
peculialrly anid inlhorantly unsafe to persons on or ablout the premisas"; 
(4) there wals no warning sign tha t  the entranice in question was to a 
ffittairway ; and ( 5 )  bhe salesl~ady directed plainitiff t o  the  dressing-mom 
area mithouit warning her of bhe stairway. 

The evide~nce does not support plaintiff's allegation tha t  trhe stair- 
way and landim~g were without proper lighting. A mitneiss, who was nolt 
un the store a t  the time of the olccu~rrence and who had seen bhe light- 
ing on a prim occalsion, testified: LLIt WLS lighted fair. The  light inside 
itihe ~strairway was not equal with tlmt in the sales section of tihe ~tolre." 
Eight flourescemt light tubes, attaclhed to  the ceiling about 4 feet nosltrh 
of the position of the landing, extenlded over tthe stairway about oae- 
third tihe width of (the sha~imay; the  other end~s of the  tubas extended 
into bhe dressing-room halln-ay. There is a window in the outside wall 
of tihe bullding a t  tihe lalniding. Plaintiff did not testify tha t  her vision 
was oblscured by poor lighting. 

There is a guaod rail along the stair. There is no evidence whakever 
t h a t  the stair is "peculiar" in construction, defective in any way, or in- 
herently dangerous. There was not any foreign matter on the floor to  
cause pl~aintiff to t r ip;  she did n~ot slip. 

There wals no  sign pasted a t  trhe entrance inldicating a stairway. 
There ih~ad been an "exit" sign ove~r bhe entrance but ithe inspector from 
tihe fire departmenlt had required its renlovsl becaulse the ~&itaismay led 
to the mezzanine office anld might prove t o  be a tmap in case of fire. The 
~a les lady  did not mention the staiavay, but did dmxt, plaint~ff to  turn 
to the right a t  the  h a l l w y .  Plaintiff did not follow her i~n~srtruction. It 
is true that  plaintiff was not expecting to finld a stairway when she 
pulsl~ed the curtain aside, but  the stair wais in plain v i m  and she was 
entering the landmg a t  floor level. The landing \vats wider than t,he 
entran~ce. Plainrtiff admits tlhat she took a t  least t x o  steps after opening 
the c~~rtiailn and there was nothing to prevent her seeing the istair if 
slhe hlad looked. Her eyesight was nor~nal  and she had no physical 
handleap. "Where a condlt~on of trhe pren~i~ses is obvious to  an orrdi- 
naslly inltelligent person, generally there is no duty of the owner of 
tlhe preimilses to warn of tha t  condition." Reese v. Piedmont, Inc., 240 
x.C. 391, 395, 82 S.E. 2d 363; Coleman v. Colonzal Stores, Inc., 239 
K.C. 211,130 S.E. 2d 338. 

Pbaintiff relies on Walker v. Randolph County, 251 N.C. 805, 112 
S.E. 2d 551. There bhe principle of diverted attention applies. but tha t  
prmciple is in~applicable upon the facts here presented. The imtanlt 
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case is controlled by Benton v. Building Co., 223 X.C. 809, 28 S.E. 2d 
491; Porter v. Al-ivcn, 221 K.C. 220, 19 S.E. 2d 864. Plaintiff has failed 
to  show any negligence on the past of the defendant which could be a 
prloxinlate cause of her injuries. 

Affirmed. 

STATE v. LBRRT >I. McISTOSH. 

(Filed 19 December 1963.) 

1. Criminal Law § 26- 
A valid plea of former jeopardy must be based upon a prior prosecution 

for an offense which is the same both in  fact and in lam, and i t  is not 
sufficient that the two offenses grow out of the same transaction. 

2. Criminal Law §§ 10, 11- 

The crime of accessory before the fact and that  of accessory after the 
fact a r e  distinct; the crime of accessory af ter  the fact must hare  its 
beginning after the prior offense has been committed, and is a separate 
substantive crime and not a lesser degree of the principal crime. G.S. 14-6, 
G.S. 14-7. 

3. Criminal Law § 26; Robbery 5 1- 
An acquittal of a charge of accessory after the fact of armed robbery 

n-ill not support a plea of former jeopardy in a subsequent prosecution of 
the same defendant for armed robbery, since the two offenses are different 
in law and in fact. G.S. 14-87, G.S. 14-7. 

APPEAL by defendant Larry 31. RfcInto~sli from Shaw, J., regular 
August 8, 1963 Seslsion, GUILFORD Superior Court, Greenlsboro Divilsion. 

The appellant and John J. Pollart JTere charged in the following bill 
of indictment: 

" I X D I C T M E S T  - Armed Robbery 
"STATE OF KORTH CAROLISA 

Guilford County 

SrPERIOR COURT 
Eovember 30, Criminal 
Term, A.D. 1959 

"THE JURORS FOR T H E  ST=1TE UPON T H E I R  OATH 
P R E S E S T ,  That  John J .  Pollart and Larry 11. RlcIntosh, late of 
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trhe County of Guilford, on the 18th day of July, in the year of our 
Lond one trhousand nine hundred and fifty-eight, with force and 
arms, a t  and in tlhe Counlty aforesaid, unlawfully, wilfully and 
feloniously, having in polssesaion a~nid w t h  the use an~d threatened 
use of centain firea~rms or other dangorous wa,pon,  implemenit or 
means, to-wit: a certain pilst~ol, the life of W. A. Strickler was en- 
dangered and threatened, did unlawfully take personal property, 
to-wit: $1,795 00 in good and lawful money of the Unltcd States 
of Bnlerica, of the value of 81.795.0, from TIT. .4. Strickler, a t  
Guilford County, Solrth Ciarolina, where the said IT. A. Strick- 
ler was in attenldance, agains~t the form of the st'atute in suah 
a w e  made and provided and againet the peace and dignity of the  
State. 

/S/ HORACE R.  KORKEGAY, Solicitor." 

The defendanit Jahn J .  Polllast was arraigned a t  the December Tenn, 
1959, and entered a plea of g u ~ l t y  to  thc charge in the foregoing indict- 
ment. TThen the defendant Lamy AI. AIcIntolslh (appellanit heirem) wa1s 
arraigned at the August 28, Session, 1963, on trhe same bill and before 
pleading to the merits, he fileid a witLen plea of folrmer jeopardy to 
whic~h he att~ached a copy of a bill of indictmentt upon which lie had 
been tried: 

"I;\-DICTJIENT - ACCIElSlSORY AFTER T H E  FACT O F  
ARMED ROBBERY 
STATE O F  NORTH CAROLINA 
GUILFORD COUNTY 

SUPERIOR COURT 
Beiptember 14, Criminal T m ,  
A.D., 1959 

" T H E  JURORS FOR T H E  STATE UPON T H E I R  OATH 
PRESENT, Tha t  Larry AT. McIntodh, late of the Clounty of Guil- 
ford, on the 18th dlay of July,  A.D., 1958, with fo~rce and arms, 
a t  anld in tjlie County aforesaid, unlawfully, willfully and felon- 
iously, well knowing one John J .  Pollart ho have done an~d cam- 
mitted, on the day and dlate afoirasaid, a felonious robbery with a 
dangwou~s implement, by having in pols~sassioa and wit~h the use and 
threatened use of certain firearms, to-wit: a piisto1 whereby the 
life of TIT. A. Shickle~r was endamgered and trhseatened, and by un- 
lawfully taking $1,795.00 in goold and lawful money of the U n i t d  
Strate~s from the said W. A. Strickler, in Guilfolnd County, Norrtih 
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STATE ti. MCIRTTOSH. 

Carolma,  here tlle said W. A. Strickler was in attendance, after- 
wards and with full knowleldge and well knowing tha t  the said 
John J .  Pollart had done and comnii~tted the  aforesaid robbery 
with a dangerous mplement, did him the said John J .  Pollast, 
hhen and there receive, harbor, maintain, comfort, alssist, shield, 
and transport from the scene of the aforewid felony and o t h e m a e  
assist and aid hirn, tlhe said John J. Pollart, to escape arrest and 
punlsllnlent for the commission of the aforesaid felony, against the 
form of the  statute in such cajse made and provideld and against 
the peace and dignity of the State. 

/S/ HORACE R.  KORNEGAY, Solicitor." 

Appellant offered minutes of trhe Superior Court session of July 16, 
1963, s~liowing tha t  he was tried and acquitted as  accessory after the 
fact as  charged in the foregoing ilndictment. After a full hearing on trhe 
plea of former jeopardy, Judge Sham entered the folloving olrder: 

"NORTH CAROLINA 
GUILFORD COUKTY 

Case Xo. 9742 
STATE OF NORTH CAROLINA 

v. 
LARRY 31. McINTOSH 

IX T H E  SUPERIOR COURT 
JULY 8, 1963, CRIMINAL T E R M  
GREENSBORO DIVISION 

O R D E R  

"The above cals~e having beeln called for trial and the defendant 
having becn requested to emter his plea to the Bill of Indic~tnlent 
returned a t  the November 30, 1939, Crimin~al Term of the Court 
charging him wit11 armed robbery on t,hc 18th day of July, 1938; 

, 'In respon~se to said request tlle defendant in apt  time through 
coun,sel filed ~ i t ~ h  the Court, in wi t ing ,  111s duly verifie~d plea of 
fornlcr jeopardy, plea of ras adjud~cata ,  plea of fornler acquittal, 
nlotloii to dlsmiqs, plea in bar and in abatelnent; 

"And the Court liavlng read and considcred the defe~ndant's con- 
solldated pleas and niotlons and the Court havlng licard argument 
of counsel for the dnfe~ndan~t and of the Sohcitor for the State and 
having read and conrsidered the autllorltie~ cited; 
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" IT  IS  CONSIDERED A X D  ADJUDGED tha t  all and singu- 
lar the  pleas so submitted be, and the same are helreby D E N I E D ,  
ailid trhe defendanlt's motion to dismiss is hereby OT'ERRULED. 
The defendant EXCEPTS. ( E X C E P T I O S  # I ) .  

"This the 9th day of July, 1963. 
"Eugene G. Shaw, Judge Pre~siding." 

After liils plea had been overruled, appellant entered a plea of not 
guilty to  the nhargc of armed robbery. At the corwlusio~n of the State's 
evidence, defendant's motioln for a dirwted verdict of not quilty was 
denied. He d ~ d  not offer evidence. The jury returned a verdlct of 
"guilty as  charged." From the judgment of imprl~solnment of not less 
than five nor nmre than ten years, the defendant appealed. assigning 
numerous errors. 

T. IV. Bruton, Attorney General, Harry TV. LZIcGulliard Asst, dt- 
torney General for  the Sfate. 

Robert S. Calzoon for defendant appellant. 

HIGGINS, J. The defendan6 contends his trial and acquittal on the 
charge Lhat he ass~sted Pollast in elscaping detec~tio~n, arreist and punish- 
ment, knowing Pollart had committed the robbery, was in effec~t an 
a~cquittal of the oharge tihat lie was a participant in tihat robbery. Ad- 
mittedly, the plea of former jeopardy should have been sustained if 
6he appellanit had already been tried for the rolbbery. 

The caisels are numePous in which this Court has considered pleas of 
former jeopardy. Uniformly the plea ha~s been held good if the  first 
trial was upon a bill of lnidictment which embraced the offen~se charged 
in the secon~d trial. This is the crucial question: H a s  the defenldant been 
put  in jeopardy for the  same offense? I n  State v. Birckhead, 256 N.C. 
494, 124 S.E. 2d 835; State v. Barefoot, 241 N.C. 650, 86 S.E. 2d 42-1; 
State v. Hicks, 233 N.C. 511, 64 S.E. 2d 871; State v. Bell, 205 N.C. 
223, 171 S.E. 50; State v. illaipass, 189 N.C. 349, 127 S.E 248, and 
many o~hher~s this Court has considered the prablem. "To su~pport a plea 
of former acquittal i~t  is not sufficient that  trhe t v o  prosecution~s should 
p o w  out of the same tranlsaction, but they must be the !same offense- 
the same both ;in fact and laul. . . . This test applied in the Barefoot 
case is indubitably the correct test for determining, upon a plea of 
former jeopajrdy, mhetihes offenses are the same in fact and in law. Our 
Court has consisten~tly alpplied t~hiis test in a long line of opinions. The 
number of cams is too great to  justify s complete li~sting here, but trhe 
folloving are typical." (citing many cajes) State v. Birckhead, supra. 
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Unquestionably armed robbery under G.F. 14-87 d i f f c~s  in fact  and 
in Ian- from accccslory aftcr the fact  under G.S. 14-7. Ot~ller~visc a 
principal might be guilty of robbery and then be guilty of aiding arid 
abettlng liini*;elf or sorle other pa r t i c~pan t  in escaping dctec t~on,  ar-  
rest and p romxt lon .  On a charge for robbery the  Statc must s h o ~  
ladive pnrtlcipation or accci*ory before t h e  fuct. On a charge of acces- 
1s0.y aftor tlhe fact  the  State must  .how (1)  robbery, (2)  the  accu-ed 
h e n -  of ~t and (3) posqcs.ing t h a t  1:non ledge hc assi.;tcd t h e  ro~bher in 
escaping dptectlon, arrest and p u m ~ h m e n t  S t a t e  v. TBzllinvzs, 229 N C. 
318, 49 S E. 2d 617. A palticipnnt in a felony m a y  no more be an  ac- 
cmsory after  tlic fac t  than  one TI-ho co~ilinits larceny nilay be guilty of 
rece~ving tlhe good? whir11 he h im~e l f  had ~ t n l e n .  The  crime of accessory 
after tlie fact has its heginn~nq aftcr tlie principal offenw ha.: b w n  
committed. H O K  m a y  an  ncceq,sory nfter tlie fact render assi~stance to  
the  principal felon if Ire hinl1~elf is the principal felon? A comparison 
of (2.9 1 4 6 .  dcfining accessory bcfore the  fact ,  and G.S. 14-7, acces- 
sory after  the  fact, clcarly indicates the necessity of holding the  lat- 
ter  j,s a -ubstantive crime-not a leqqer dcgree of the principal crime. 
S t a t c  V .  Jones.  234 S.C. 450, 119 S.E. 2d 213. 

The defendant'? trial and acquittal on tlie charge of accessory a f -  
ter  the fact  did n~ot  bar  t he  Stante from trying him for the  armed rob- 
be~rry. Judge Shaw correctly overruled the  plea, of focnier jeopardy. 
State v. Hooker, 14,5 N.C. 381, 39 S.E. 8GG. 

W e  have exanlined the numerous a=signincntrs of error based on ob- 
jec t~ons  t o  tlie evidence and to the charge and find tIliem without merit. 

No error. 

STATE v. WILLIAM ED GAMMONS. 

(Filed 19 December 1963.) 

1. Rape 5 17- 
I n  order to be guilty of assault mith intent to  commit rape, defendant 

must hare  the intent a t  least a t  some time during the assault to  gratify 
his passion on the person of the  woman a t  all  e r e n t ~ ,  notwithstanding any 
rwistanoe on her part. 

2. Criminal Law § 
1111tent is an attitude or emotion of the mind and is usually susceptible 

of proof only by circumstantial evidence. 

3. Rape § 18- 
Evidence that  defendant assaulted prosecutrix and atitempted to have 

sexual intercourse mith her under the pretense that  the act was a re- 
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ligiolus rite nwesslary to her cure, but that  the defenda~nt immediat~ely de- 
sisted when she threatened to scream, i , ~  held insufficient bo &ow that  de- 
fendant had a t  any time during the assault intended t~o have intarcourse 
with her a t  all erents, noztwithstanding any resistance om her pa&, and 
nonsuit of the charge of the felony should hare  been allowed. 

4. Rape 6- 
I n  a prosecution of a defendant for assault with intent t o  commit 

rape, nonsuit of the felony does not entitle the defendant t o  his discharge, 
but the State may put  defendant an trial under the slarne indictment for 
assault on a female, defendant being a male over the age of 18. G.S. 
14-33, G.S. 15-160. 

APPEAL by defendant from Shaw, J., April 29, 1963, Regular Crim- 
inal Session (seconld week) of SURRY. 

This is a criminal action. 
Indictmenlt: Assault with intent to commit rape. Plea: Not guilty. 

Verdict: Guilty als charged. Judgment: Imprisonment. 

Attorney General Bruton and Assistant Attorney General Bullock 
for the State. 

Blalock (e: Suranson and C.  Orville Light for defendant. 

MOORE, J. A t  the close of the  Skate's evidenlce and again art the 
conclwsion of all the evidence, defendant moved for judgment of non- 
suit as to the felony oharged and bhai the aase be submiitited t o  bhe 
jury only as to the offemse of assault on a female. 

There was a prior a<ppeal in trhi~s case a t  the Fall Term 1962. State v. 
Gammons, 258 N.C. 522, 128 8.E. 2d 860. A t  the trial from which tha t  
lapipeal arose, defendanit failed to renew his motion for nonsuit a t  tihe 
close of all the evidence, an~d the appeal did not present the question of 
aonlsuit. We MOW consider i t  for the first time. 

Prolsecuhix, a married woman and mother of two simall childrm, is 
25 yeam of age; defendant is 46. At  the time of the alleged crime, 18 
July 1961, they both resided a t  Bannertown in Surry County. Defen- 
dant wals a minister of the Gospel and pastor of the "Fairth and Gospel" 
Holiness Church. Pro~secutrix had bean attiending thi~s ciliurch for nine 
years. 

The only accounlt of the alleged occurrence is from prolsccutrix. She 
testified: ". . . ( T ) h e  defendant . . . and his wife came to my home. 
. . . (1)t was . . . around 6 o'clock . . . P.M. . . . I talked to  his 
wife. I talked with them in the car;  they didn't get out . . . I was on 
the side that  she was on. She dld talk to me in the prelsence of tihe de- 
fendant. When she talked to me lie did not make any statement . . . 
He heard everything she was saying. She said that  trhe Lord had show- 
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ed Bill (defendant) that  I had to come out to their house that  night; 
that hc h:rd to pray for me and that  i t  was real important. She ran ted  
to knolw i f  I would come, and I told licr ycs . . . . I did go . . . . I 
d r o ~ e  my car. AIy tn-o children ~ v c n t  witli ~ n e .  . . . I think I arrived 
a t  1111s home ~ o m e ~ ~ h e r e  around 8:00 . . . TTTlien I was there in the 
hou-e with VTllliani Ed Gammon- nntl his w f e ,  they asked the children 
if tlicy n anted to go to t<he store to get we cream and they d ~ d ,  qo tlicy 
left . . . tlicir tn-o clilldren and my tn o, and thcy had been golnc a 
llttle hlt and so 13111 (defendant) mid t8hat we would have prayer 
n-h11e they were gone a~nd so he told me vhlch room to go in. H e  told 
me this bedroom to go in. . . . ( T ) o u  have to go donm :I fllglit of 
step>. . . . I  vent to th1. bctlrooin don n1-tai13. I dld not go n ltli him, 
I n ent by niycelf. . . . ( H j e  cam. In tlic room and he s!lut the door, 
(but I didn't think anytlllng about it, and just as qulck as  he elhut the 
door, he laid his hands on my head and qtarted praying, and he prap- 
ed a fen7 n-ords amid then Ile had botlh 1i:lnds on my head and he lust 
give a pus111 and pushed me don n on the bed and came r ~ g h t  donn on 
top of me, as  quick a9 he done that,  lit. ?aid t1ia.t the Lord had told h ~ n i  
that  he had to have sexual relntlons n i th  me and said tha t  I ~ o u l d  be 
healed that  way, and I said, 'No, I don't believe In no such mess as 
that ' \TTell, lie already had his hand up  11ly dress and wals trying to get 
my underclothus down and I started crylng and I said, 'No, I don't Ije- 
lieve no such mcsq a~s that, '  and he sald, 'TT7ell, you know tha t  I would- 
n ' t  do t h a t  if the Lord hadn't told me to.' . . . i H ) e  got niy undes- 
clothes down a little ways anld then I felt his body touch mme, and I 
tolld hlrn ~vhen  he did that ,  I s a ~ d ,  'If you don't leave me alone, I 'm 
going to scruam,' and lie said, 'You hush c ~ y n g , '  satid, 'My wife will 
hear you,' and I sald, 'I 'm golng to w e a n 1  if you don't leave me alone.' 
and nhen I said that,  lie got up and left me alone. . . . I got up off 
the bed and I straightened my clothes up . . . 1 reached over for tlie 
door t o  t ry  to get out, but tlie door was locked (thumblaltched) anid I 
tvaq qo nelrvous I never could get ~t unlocked and he tumed around and 
unlocked ~ t ,  but before he unlocked tlie door he said, 'If you tell any- 
body about this,' said, 'You know you  ill d ~ e . '  Said, 'You know what 
a disolbed~ent person gets'." 

To convict a defendant on the charge of an  a~ssault with intent to 
commit rape the  State must prove not only an a~ssault but that  de- 
fcnldant intended to  gratify his plassion on the person of the woman, 
and tha t  he intended to do so, a t  all events, notwitihstanding any re- 
sistance on her part. State v. Bwnette, 242 N.G. 164, 172, 87 S.E. 2d 
191. It i~s not neceslslary to complete the offense tha t  the  defendant re- 
tain the  intent t~hroughout tihe a~sqault, but if he, a t  any time during 



756 IN THE SUPREME COURT. [260 

the assault, have an intent to gratify his pas~sion upon the wolman, 
notwitili~standing any resistance on lies pal*, the  defendanlt would be 
guilty of tlie offense. State v. Petry, 236 K.C. 78, 81, 36 S.E. 2d 653. 
Intent is an at'titude or emotion of tlie mind and is seldom, if ever, 
isuscepthle of proof by d ~ r e c t  evidence, i t  mu~st olrdlnarily he plroven 
{by c~rcuin~stant~al  ev~den~ce, i.e., by facts and circurns%ames f ~ o m  tvhi~ch 
~t may be inferred. State v. Petry, supra; State v. A d a m ,  214 N.C. 501, 
199 S.E. 716. 

Assunling the truth of prosecutrix's testimony, a s  we n~usit on tihe 
motion t o  nonsuit, defendant assaulted prosecutrix anld intended to 
gratify his passion upon her pelrson, but the  evidence falls t o  S I ~ O , W ,  cis- 
cumstalntially or otherwise, tha t  he intended a t  any time during the 
alssault to have carnal knowledge of her, a t  all e ~ e n t s ,  notwitrhst~ading 
any res~~stance on lier part. Defenfdanit wa~s in h~is own home and hi6 
wife was in anobher room within earshot of any outcry. H e  did not 
threaten to do her violence ilf she refused to yield. \TTlien she threaten- 
ed to scream lie immed~ately dmisted. I t  is 'urue thart lie trliurnbl~atcilied 
ctille doo~r, but this seems more consi~sterit with the intent to  avoid in- 
terruption in ca~se he engaged in the act than any intent t o  imprison or 
restrain prosecutrix. He,  himself, relea3e)d the lock. H e  attemptad bo 
persuade her to  yicld by pretention that the sex act wals a religious 
rite necessary to her cure. But  his conduct did not sho~w any intertion 
to overco~nie her resistance by force allid have the intercourse a t  all 
events. 

Witrh mspect to  nonsuit for insufficiency of the  evidnnlce of the  
felonious intent, coinpare t<he instant case fa~ctually with the  follolw- 
ing: State v. Jioore, 227 N.C. 326, 42 S.E. 2d 84; State v. Gay, 224 
N.C. 141, 29 S.E. 2d 458; State v. Hill, 181 N.C. 558, 107 S.E. 140; 
State v. Smith, 136 N.C. 684, 49 S.E. 336; State v. Jeflreys, 117 N.C. 
713,23 S.E. 175; State v. illassey, 86 N.C. 658. 

The clourt erred in denying defendanlt's motion to nmsui t  the  felony. 
However, trhe defendad is not entitled to disoharge. The State may 
put  111111 on t r ~ a l  oln the c~harge af awault on a fem~ale, he being a male 
person over 18 years of age. G.S. 14-33. A nlew i~dictmenlt is not neces- 
s a y ;  he may (be tried on this m~sldeineanor charge under the present 
)bill. G.S. 15-169; State v. B ~ a m ,  255 T\T C. 347, 121 5.E. 2d 538; State 
v. Jones, 222 N.C. 37, 21 S.E. 2d 812; Slate v. Hzll, supra. 

Dcfendant rnalias 42 asilgn~ilenbs of error. Slnce they limy not recur 
upon a retrial we do not discuss here the que~sltions involved. We note 
tihalt tihe Attorney General confessas emor in the charge on alibi, and 
stales "tihere are other a~ssignments of erlor ~ l i i c h  appear to have 
mcrl.it." As to  the law pertaining to ahbi we call attention to State v. 
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Walston, 2.59 X.C. 385, 130 S.E. 2d 636; Sta te  v. Allison, 256 N.C. 240, 
123 S.E. 2d 463. 

NCTV trial. 

MAUDE JOYCE v. TOM JOYCE ASD FLOTD H. (JACK) JOTCE, Co-Ex~cu- 
TORS OF THE E ~ T A T E  OF FLOTD P. JOYCE, TOM JOYCE, FLOYD H. 
(JACK) JOTCE, C L E O  STONE, NIX*% BILLIKGS AND ESTELLE AR- 
RINGTON. 

(Filed 19 December 1963.) 

Wills 5 60- 
Adjudication that the fact that the nridow h~ad pualaed a s  esecutris did 

no~t estop her from resigning and filing a dissent to the will within s i s  
months of pro~bate upheld. it  being made to appear that a t  the time of 
qualifgimg s~lie \ w s  in a state of mental and ghy~sical exhaustion and that 
she was an eldel-ly woman of limited edu~at~ion and experifence in b n s ~ i n w  
matters. G.S. 30-1. 

APPEAL by defendants from Gwyn, J., a t  Chambers in Danbury, 
North Ca~olinla, 12 August 1963. From STOKES. 

This is an  action in~stituteld under the provi~sions of the Uniform 
Declaratory Judgnienit -1ct of Nolrth Carodina, G.S. 1-253, et. Iseq., to  
det,erniine m-llehher the plaint~ff in t l k  action, Maude Joyce, tlie 
widow of the late Floyd P. Joyce, wa~s ostoppcd as a niatter of law from 
dislsenting within the sta~tuto~ry period of six monltlhs after probate, from 
her deceased husband's will, by her act of qualifying and serving for 
a brief time as  co-executrix sf said will. 

This cause was heard on stipulated facts, and it mals further agreed 
tha t  the hearing might be out of session before t,he Resident Judge of 
6he Swellteenth Judlcial District. 

It appears from the stipulated facts that Floyd P. Joyce died testate 
on 7 June 1962, tha t  h:is ~ 1 1 1  was probated in the office of tlie Clerk 
of the Superior Court of Stolie~s Oounty, Sol.trh C<arolina, on 3 July 
1962. That the testatolr named Toni Joyce and Floyd H. (Jack)  Joyce, 
iliis sons, a s  executors, and Maude Joyce, 111s wife, as executr~u, and 
when the ~ 1 1 1  was probated the Clerk of the Superior Court named a11 
of e ~ i d  parties as executor3 and executrix, respect~vely, t o  execute the 
elaid d l .  
On 20 Decemher 1962, Maude Joyce, the plaintiff herein, filed a clis- 

sell~t t o  the n-ill of Floyd P. Joyce and resigned as  executrix of said will 
and her resignation wals accepted by the court. 
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Otl~eu. pertinent stipulations are a,s follot~vs: 

"The n-idow is entitled to a greater share in tlie estrate by dinsselnting 
from tllie will than she would be entitled to lf  she accepted tha t  wliich 
tlie will of Floyd P. Joyce provides for her. 

"At tlie t m e  of his death, Floyd P. Joyce wans seventy-eight (78) 
years of age. He  had been seriously 111 for a t  least three ( 3 )  years nest 
preceding tlie date of liins death, and for several weeks prior to 111s death 
he wa~s critically ill. Throughout t,lle illness of Floyd P. Joyce, lie lvas 
faithfully and const~antly cased far and attennded by Maude Joyce, the 
plaintlff. At  t(lie time of the death of Floyd P. Joyce, the plaintiff was 
seventy-five ( 7 5 )  years old, and the care and attention givein Ly her 
to her husband, together with the anxirty she experienced, was an ard- 
uous ordcal for any eldorly woman. Tlie plaintiff also perfonrmed tlhe 
il~ousclliold chonrets and taiks during this period of t m e .  TLe nervous 
tension, strain and heartnohe incident to the illnness, death and burlal 
of her  liusband, Floyd P. Joyce, caused the plaintiff to  be phynsically 
anid inentally depleted and exhausnted. The plaintlff was suffering from 
extreme mental and physical exhaust~on on July 3, 1962, when she was 
~s~varn  In a s  one of the Executors of tile TVill of her husband, and for 
a period of time thereafter. She had no conscious thought or recognition 
sf t~he legal significance of any act which she did with reference to the 
e~sntate on July 3, 1962, or in the time ~vhicrh follonwed. 

"That the plaintiff ha~s very limited education. She is inesperien~ced, 
unllearned, uninformed and wans un(advised concerniii~g businesls rnartters 
or legal mattars a t  bhe time of the probate of the Will of Floyd P. 
Joyce, and of her appoin~tmemt ans one of the Execut30~rs of his Will. 
Tha t  elhe did not know tlhe nature and extennt of tlhe property of her 
hu~sblan~d's estate, nor did she know or ~mdcrstand the terilus a d  condi- 
t i o n ~ ~  of his will. She did not seek or receive trhe advice of an at<torney 
concerning the will, or her rights and obligations under the will. 

"That tlie plaintiff has not alccepited any benefits un,der the terms of 
the Will of Floyd P. Joyce, or done or performed any act ~vhich mould 
jndicnte that  she desired to take unlder the terms of the will." 

Based upon the court's fin~dings of fact from the sitipulated facts, the 
court con~cluded as la matter of lan- trhat, the act of qualifying as 
exeeutris undor the circumstanceis d~sclolsed did not enstop trbe plaintiff 
from subnsequenltly dissenting from the will of the late Floyd P. Joyce 
withln six months after the probate, and the plaintiff is thereby en- 
tit,led to n share in the estate of her late husbanid in the nsaine manner 
and to  the same extent a~s though he had died ifntetstate. Judgment was 
entered accolrdingly. 

Defendants appeal, assigning error. 
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Hayes c t  Hayes for plaintif appellee. 
Leonard H. T7an I\-oppen for defendant appellants. 

DEKSY, C.J., The defendants ablsign as error the action of the 
court below in slgning j u c l p e n t  to the effect that  the nclt of qualifying 
as cxecut~ix uader the cii~cuiii~tance~s in rdved  d ~ d  not est60jp the plain- 
tiff f ~ o m  subsequently cl~ssent~ng from her hu~sbaa~d's will withm six 
niont8hs aftelr prohatc, and  hat she is entitled to take a share in the 
estate of her late huslband in the same manner and to the s~aine extent 
ais though lie had died intestate. 

Ordinarily, where a widow offers a mill for probate and qualifies as 
executrix thereunlder, and enters upo~n the duties of her office, or know- 
ingly t a l m  property t11e1-eun~cletr, she may not afterwards be allowed t o  
relqlgn and dissent from said ~~311. I n  re JIeadows, 165 N.C. 99, 116 S.E. 
257. 

I t  is otherwise wlien i t  appears that  such widow "tws a t  the time 
mentally and physically disqualified fr-om attending to the business in 
hand or having any intelligent concept of what she \yaw about." I n  re 
hfeadows, supra; In  re Shuford's Will. 16-2 N.C. 133, 80 S.E. 420, anld 
cited cases; 166 A.L.R. Anno.-Wills-Election by Beneficiary, a t  page 
323. 

I n  the la4& cited ca~se this Clourt said: "The ~ ~ i d o ~ v  having qualified 
as executrix, relying upon the advi~ce of her son and son-in-law, the  lat- 
ter a member of tihe b a r  in active practice, and upon an aissumnce of 
the ot,her executors by ~ ~ h i c h  slhe was led to  believe bhaG adequate pro- 
v~sion ~vould be made for her, which indeed the living children have en- 
d e n ~ o r c d  to do, rye think she was entitled to entor her dissent, notwith- 
~sltnnjding her qualificaitioln, which she has done within the  six months 
prescribed by "c~e statute, upon finding that  the assent of the living 
children would not be a protection to the executoi.is in paying out the 
additionial provision." 

The s~tlatute G.S. 30-1 allon-s a  idow ow six monthIs from the probate 
of the n-ill of her husband mthin which to  dissent. "Clearly tha t  tinlc 
its nliowed by the lxrv to cnxble tfhe TTridOW to malie an exnminntion into 
the value of the estate, the debts and l~abilities, and for her to come to 
an intelligent conclusion as to the course she ~hould  pursue under all 
the circumstances that  surround her." Rzchnrdson v. Justice, 123 N.C. 
409, 34 S.E. 441. 

The ct~pulations in this case make it clear that  the plaintiff n as a t  
no tmle between the death of hcr liushnnd on 7 .June 1962 and 3 July 
1962, the dalte she qualified a s  cxelcutrix, mentally and phpsicallp cap- 
able of making an  adequate exainination of thc value of her husband's 
estate or her  rights with respect thereto. 
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I t  fui-tlicr appears from the stipulated facta, tliak in addition to 
plaintiff'ls mental and physical co~nditlon, she is an elderly wonmn of 
limited cduclation and ~nexperienced 111 business ma~tters; tha t  she waa 
uninformed and unadvised as to  her l@ rights. Thcrefore, sihe lyas in 
nlo position to  make an  intelligen~t decmion with respect to trhe counse 
ishe ~sihould pursue under the clrcumsta~ncej tha t  surrounded her. 

The jud,mcnt entered below is 
Affirmed. 

OTIS ALDISE KIGER, FATIIIX ; SADIE KRITS KIGER, J ~ ~ T I I E R  ; HILDA 
KATHRIN IZIGER, SISIFR; EDVUSD I. ADAMS. NEST FRIEND OF 

DEBORAH LTNN ICIGER AND DOSNA G W T S S  KIGER, JIIKOR CHIL- 
DREN OF OTIS S L D I S E  IZIGICR, JR.. DECEASED EMPLOYEE V. BAHXSON 
SERVICE COJIPANY, EXPLOYER ; iVARTLSND CASUALTY COJIPANY, 
In-sunen. 

(Filed 19 Dmecember 1963.) 

Master and Servant § 60- 
Where the employee is directed by his superiors to report for duty at 

successive municip~alities for work a s  a neoessary incident to the empby- 
ment, and is paid for his trarel and travel time and permitted to travel 
by bus or his private car, a fatal accident to the employee while driving 
his car  to the city designated arilses out of the employment. 

APPEAL by defenda~nt~s from Johnston,  J.,  July 15, 1963 Session, 
FORSYTH Supe~ior  Court. 

This proceeding originated before the S o r t h  Cmolina Industrial 
Commi~ssio~n upon a claim for benefits re~sulting from the d e d h  of Otis 
Aldine Kigw in an industrial accident. All juri~sdictional and material 
fiactrs necessary to establi~sh recovery mere stipulated, except this one 
qumtion: Did tihe death of the employee arise out off and in the  clounse 
od hils employment? The hearing Co~mini~ssio~ner, the full Commission, 
and the Sluperior Court Judge in review answered the que3tion in the 
(affirmative and awarded death benefits. The eiinployw and its in~sur- 
lame carrier excepted and appealed. 

H a y e s  R̂  H a y e s  b y  James  iM. Hayes ,  Jr.,  for  plaintiff appellees. 
Deal ,  Hzitchins and Minor  b y  J o h n  M. Minor  for de fendant  appel- 

lants. 

HIGGIKS, J .  The Indu,strial Commi~ssion has found tha t  Otis .?lldine 
Kiger, age 20 years, lvas fatally injured by accident arising out of m d  
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in the courlse of his employment by Bahn~son Service Company. All 
ot~her material facts neceslsasy to  tihe ax-a~rd of compematio~n were stlp- 
d a t e d .  The appeal, therefore, presents the que~stion ~ h e t h e r  there 1s 
any sub~stantial evidence in tihe record tha t  deatih arose out of the ern- 
ployment. 

Prior t o  Friday, August 12, 1960, trhe dclcoased wosked for I3a1hnisoln 
Service Company as  a mechanic's assistant in one of its field unlts a t  
Saxapalmv. On that  day he completed his work. His foreman, Mr. 
Smith, knowing tihe deceased lived near Winston-Salem, in~structed him 
to report t o  the main office there for amgnment to another job. H e  
followed the in~structionls and on Monday, A u p s t  15, reported to Mr. 
Blachmelder, installation superin'tenldent in ch~arge of the Kin,-ton- 
Salem office. The supmnten~de~n~t handed hiin a memorandum in t r~~duc-  
ing h1m to  the foreman in charge of the employer's field unit a t  Laur- 
inburg and in~shructed him to  repolrt there the following imrning a t  
Iseve~n o'clock. TTThile on hi~s way as ordcred, driving his own veh~cle as 
his employment permitted, he bald an accident and mals killed. 

Here we quote in paxt testimony of Mr. Blalckwelder: "I gave h,im 
the time to be a t  the job . . . a t  7:00 a.m. oa Tuesday morning. I 
directed him to  report to Morgan M l l s  in Laurioburg. As far as 
travel pay is concerned . . . he would have been paid bus fare from 
Saxapa~haw . . . and his travel tiine ~ o u l d  h a ~ ~ e  been approximately 
dm-o liolirs a t  his base pay. Neither I nor tlie coinpany specified any 
particular route tha t  lie was to travel to Laurinlburg. . . . For his con- 
tinued employnlent i t  ~ m s  neceslsary tha t  he contact me for a~ssignanent 
which he did. Employees do have a choice of selecting kheir own pri- 
vate vehiclets or a bus . . . If the employee on-nts a car and wanlts to 
use it, . . . that  is his privilege. . . . The bus fare of which I speak 
i~s limited to  bus fare from the last job to the next. . . . The dece~a~sed 
lived with his parents a t  Rural Hall except when he was out in the 
field working. M r .  Smith (foreman a t  Saxapahaw) asked h l r n  (de- 
ceased) sznce he lived nearby ,  . . . to  contact m e  over the  zlscekend." 

Cln~mants  introduced evidence tha t  Air. Blnck~velder's nienioranduii~ 
directing deceased to report to Lawmburg allowed three hours travel 
tiine for n-hich he woulcl be paid. Accordi~ig to Mr. Blackwelder's rec- 
ollection the iiienioranduin allon-ed tm-o hours travel tlme. 

Mr. Blaclmelder testified: "Folr his continued employnlerit i t   as 
necessary tha t  he contact me." It was deceased's duty to follow 111.. 
S~mith's inlstmction to contact Mr. Blackwelder. Likewise it v a s  nec- 
assasy for him to  follow Mr. Blacknrelder's instructions to report to  
the main office, and having done so and rece~veti tlie ~vrit~ten ordens to 
report to Laurinburg, is it not a pcrniissible mference from these facts 



762 IN THE SUPREME COURT. [260 

that  Saxapahaw is no longer of material consideration in 'uhe case? Mr. 
 smith could nnid did send deceased to TTin~atm-Salem. Mr. Black- 
welder could and did order him to Laurirnburg. Wliile olbeymg these 
ordens tlie fatal accident occurred. 

The facts dlstinguisli tillis case from those holdmg that  off-premi~ses 
injuries during travel to  and from work are not compensalble. Bray v. 
TVeatherly R. Co., 203 N.C. 160, 163 S.E. 332; Hunt v. State, 201 N.C. 
707, 161 S.E. 203. On tlie contrary, "Employee~s whorse work enitds 
travel away from the employer's preniirses are held in the lnajor~ty of 
juriisdictions LO be within hhe course of their employme,nt cont~nuously 
during the trlp, except when a distmct departure on a peliso~nal er- 
rand is alion-n." (citting many cams) Brewer v. Truckzng Co., 256 N.C. 
173, 123 S.E. 2d 608. 

Surely In t h k  case tlie fatal acoident is fairly traceable to the em- 
ployment as a contributing cause. Hardy u. Small, 246 N.C. 581, 99 
B.E. 2d 862. The deceased was being paid during travel in the manner 
applrloved by the employer. "Where any reasonable ~elationsliip to em- 
ployment exists, or employment irs a c~ntri~butolry cause, tjhe court is 
justified in upliolldlng the award as 'alriising out of employmen~t'." All- 
red v. Allred-Gardner, Inc., 253 N.C. 554, 117 S.E. 21d 476. 

Under the liberal1 conisrtruction rule which is a part of workmen's 
compensati~om l m ,  we hold trhe evidence was sufficient t o  support the 
finding and tihe coa~clusion tha t  the fatal accident arose Q U ~  of and in 
the course of employment. 

The judgment is 
Affirmed. 

STATE OF XORTH CAROLINA, ON TIIF, RELATION OF THE UTIMTIEIS 
CORfJfISSION V. CENTRAL TRANSPORT, INC. 

(Filed 19 Dlwember 1963.) 

Carriers S 2- 

The eridence before the Utilities Commission in regard to a manufac- 
turer's need to work in close cooperation with ibs carrier in haring trucks 
and personnel available a t  all times near its plant fur loading shipments 
day or  night als orders were received, etc., held sufficient to sustain lthe 
Commission's findings and oonclusion thereon that  a contract carrier is 
bebter qualified than a colnmon carrier to  meet the manufaoturer's needs, 
and order of the Commission granting the conbract oarrier's applicalcion 
for such authority is affirmed. 
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APPEAL by Central Transport, I m . ,  from Latham, S.J., LIalrcli 18, 
1963 Civil Seisdon, RANDOLPH Superior Court. 

T l k  proceedmg omginated before the Kortli Canolinia Utilities Co~ni- 
mission on application filed by O'Boyle Tank Lines, Inc., Arlington, 
Virginia, for contract carrier autholrity to tramport by mottor vehicle 
for Lone Star  Cemenit Company dry cement in bulk and in bags from 
the shipper's plant In Winston-Salem, Korth Carolina, to  all points and 
placeis in Korth Calrolina. A written conhact between the shipper and 
*he applican~t is made a paat of the appli~a~tion. 

Central Transport, Inc., High Pmnt,  Nortrh Oarolina, and Maybelle 
Tranqport Conipany, of Lexington, Korth Carolina, filed protests al- 
leglng that they were authorized and fully equipped as  common car- 
riers to transport dry cement in bulk and In bags throughout North 
Carolina; tha t  contract authority to O'Boyle Tank Line would be an  
unnecessary duphcatlon not in the public interest and likely to jeop- 
ardize protestants' financial standing; and mould add an unnecessary 
traffic hazard t o  $he Xorth Carolina public higliwsy~s. The protastanks 
were permitted to intervene and to  be heard. 

After hearing, the  Utllltiee Commission, among other findings, made 
the following: Upon tlie compleition of the Lone Star Cement Corn- 
pany's plant a t  Winston-Salem (by January 1, 1963) ~ t s  transporta- 
tion service will require t~llat trucks be located a t  or near its d ls t l~bu-  
tion site; tha t  a shuttile tractor with available operating perzonnel be 
kept on or near the yard a t  all tlmss, both day and night. "The pro- 
po~sed operation confol~iis witli the definition of a contract carrier, 1 ~ 7 1 1 1  

not unrea~ona~bly impair the efficient public service of carriers operat- 
ing under cehificates and/or rail carriers nor unrealsonably ilnpalr the 
use of the hlghnays by tlie general pub l~c  and will be consistant wit11 
6he publlc interest aln~d the transportatlon pollcy declared by the Truck 
Act. O'Boyle 1s fit, milling and able to perform the servlce propo~sed as  
a cointract carrier." 

The Coniniiselon concluded: "Careful consideration of all the fa& 
and cl~cumstances involved In this niatter le~ads to the conclusio~n tha t  
&lie transportatlon needs of slhipper more nearly conform to tholse rc- 
yulred of a contract carrler rathcr than colnnion carrier, and authority 
~111 ,  therefore, be granted." 

The Conliiussion ordered contract authority islsue as  requested upon 
the filing of schedules of rates and compliance witli tlie requirements of 
the Conlmission, includ~ng a s~howing of intsurance coverage. 

Central Transport, Inc., one of the protestants, filed exception. to trhe 
findings of fact  and conclusions of the Commislion, and appealed to 
the Superlor Court. On the appeal Judge Latham overruled all excep- 
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tionis anid as~signn~e~nts of erroir and affirmed the Commission's order 
granting the co~nltract authority als requested. The protasltanlt appealed. 

Martin,  Whi t ley  and TBashington b y  Robert 111. Mart in  for Central 
Transport, Inc., protestant appellant. 

Bailey, Dixon and Wooten  b y  J .  Rufi.11. Bailey for O'Boyle T a n k  
Lines, Inc., appellee. 

HIGGINS, J. The O'Boyle Tank Lines, Inc., offared substantial evi- 
denice of its ability and equipment to perform the contract carrier 
servicle for vliich it requested authority. 

The Lone Star  Cemenrt Company has di~stribution facilities in a num- 
ber of ealstern dates .  O'Boyle Tank Lines performs clontntract carrier 

lservice for tha t  company in Virginia. Lone Star's Tranisportation Man- 
ager testified: "In order to renlder the service that i~s required by Lone 
Star Cement Corporation, whatever motor carrier we employ must, t o  
all intentis anld purposes, become an ~ntegral part  of tha t  organization 
. . . H e  must have his equipment available t o  us  for loading a t  any 
time of the night or day whioh we require. K e  load trucks sometimes 
a t  ni&t for oaders which we have on hand . . . and we allso lolad 
trucks, . . . anticipat~ng oiiders, . . . we do that  in order thak we can 
bake advanltage of some lull in the packhouse crews operation . . . 
(when) the  packhouse crews are idle. We oan then cad1 on these trucks 
which are outside the packhouse door and fini~slh out an eight-hour day 
for tho~se men . . . We allso have t o  work in agreement with thils motor 
masrier to hare  direct wises to  his office . . . a copy coimes over a wire 
~imultaneously t o  our packhouse so they will know what is t~o be 
balded; . . . I n  all of our operation we prefer a contract carrier, . . . 
we have obtained the services of a contract carrier mibh one exceprtion. 
. . . Our opinion is bhah the lservice which will be rendered by O'Boyle 
will be the type service we require. Our company i~s velry much de~sirous 
of seeking the approval of the permit that  is souglit by this applica- 
t~on ."  

From the testimony of Lone Star's Traffic Nanager (sketchily quot- 
ed herem) the Commi~s~sion was fully justifie~d i~n concluding hhat a can- 
tract ca r r~cr  is better qualified than a common carrier to meet Lone 
Star's motor tmnsport needs. A common carrier mu~st serve the public 
generally. .% contraot carrier is limited to {serve trhe ohher party to tihe 
contract. G.S. 62-121.7 ( 3 )  and (4) .  The Commission's finldings are 
fully isulsta~ned by the evidence in view of the elnitire record. Utilzties 
Comm.  v. Ryder Tank Lzne, 259 N.C. 363, 130 S.E. 2d 663; Utilities 
Comm.  v. Trucking Co., 223 X.C. 687, 28 S.E. 2d 201. The Gommiw- 
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slon's findings Ilken-ize fu rn id  a valid basis for issuing the contract 
authority applied for in tlli~s proceeding. U t h t i e s  Cornm. V .  R a y ,  236 
X.C. 692, 73 S.E. 2d 870. 

The judgmen,t of the Superior Court of Randolph County is 
Affirmed. 

JlAUDE LEE SDAMS COGGINS v. JUNE F. COGGINS, JR. 

(Filed 10 December 19G3.) 

1. Divorce and Alimony 22- 

In  a n  action for a divorce, either absolute or a me?lsn, and either before 
or after final judgment, the trial judge has discretionary authority to issue 
a n  order respeatbng the custody and care of the children of the  marriage, 
and the amount allowed by the order for the support of the children will 
not be distuibed except vhere  the~re is a gross abuse of discretion. 

2. Divorce and Alimony 9 23- 
Ordinarily, in entering a judgment for the support of a minor child, the 

ability of the husband to pay, a s  well as  the needs of such child, 17511 be 
taken into consideration by the court. 

3. S a m e  
Where i t  appears that the wife, n-ith the four year old child of the 

marriage and two children of the wife's by a former marriage, Lived in the 
house owned by the parties by the entireties, an allowance for the support 
of the child in excess of half of the liu4xmd's earnings, without finding 
facts in rega1.d to the needs of the child, is he ld  excessive, i t  not appearing 
that the husband had any financial resources other than his earnings, and 
tlie order is set aside as  exceeding the discretionary authourity of the court, 
it not being reasonable that  more is  required to maintain a child than a 
man n h o  must work and support him~self entirely from his earnings. 

APPEAL by defendant froin B r o c k ,  S.J., Februasy 1963 Session of 
RICHMOXD. 

Jones R. Jones for plaintiff. 
M o r g a n  c t  T17illiarns for  d e f e n d a n t .  

MOORE, J. Defendant appeals from an order fixing custody and 
nlaklng an allowance for tlie support of a minor child. 

Plaintiff instituted an action against defendant for abisolute divorce 
and alleged tha t  a daughter, Maria Coggins, was born of the umon. 
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Defenldanit an~swered. 
Thereafter, plaintiff filed a motioin "for a n  order of support and 

custody" of the chi1,d. The motion was heard upon the pleadings and 
,&davits of the  piasties. 

The court founid facts, whioh are palaphrased afs follo~vis: 

Pliaintiff anid defendant were niarried 3 October 1938 and separated 
pursuant to  a deed off separation of 13 Novenlbeir 1960. One child. now 
3Y2 yealx old, was born of the union. Since the  sepanation plaintiff has 
lived in a home otwned by the parties as tenants by the entireties; there 
is a mortgage of $8500 againlst t 'hu property. Plaintiff i,s employed and 
earns $83 per week, take-home pay;  defendanrt irs employed as  a rail- 
m a d  depot agent and ealrns $300 per month, after tax anid retirement 
tvithholdings. Since the separation defea~dant hals paid tlie $83 montihly 
inrstalhents on the mortgage and $100 per month Ito plaintiff for 
Maria's support. 

The court ax-arded the culst,ody of the clhild to plaintiff, subject to 
trhe right oif defendant to  have her one week-end each month. I h  wads 
ordered tha t  defendant make the $83 nmntlily payments on the mort- 
gage, pay one-half of the taxes and insuranice, and pay plaintiff $80 per 
nxonOh "towards the lsupport of his min,or daughter." 

Defen1dan.t appeals on the ground tha t  the required pay~ments are  
excessive and the order therefor an abuse of discretion on the par t  of 
the court. 

"After the filing of a complaint in any acticm for divorce, whether 
from the bondis of matrimony or from bed and board, both before and 
after final judgment therein, i t  is lawful for the  judge . . . to  make 
such orders respecting the care, custody, t~lit ion and maintenance of the 
minlor children of the niarriage as may be proper . . . ." G.S. 50-13; 
Grifin z>. G r ~ f i n ,  237 N.C. 404, 73 S.E. 2d 133. "In proceedings of this 
nature t<lie amount to be allowed . . . for the support of the  children 
of the lna~rriage ils within the sound dibcretion of the trial judge and mill 
not be distul+ed except where such discretion has been grossly abused." 
W r i g h t  v. Ti'right, 216 K C. 693, 6 S.E. 2d 553. 

Ordinarily, m entering n judgment fur tlie support of a minor child, 
the ability to pay as well as the nceds of such child will be taken into 
con~aldcl-ation. Blshop 21. Rzshop, 2 G  K.C. 373, 96 S.E. 2d 721. Though 
the court belan. undertook to firid the facts, it made no finding as t o  
the  needs of the child and found only inferentially tihe ability of de- 
fendant tao pay. 

There are matteris set out in the affidavits n-it11 re~spect to which no 
facts were found. Plailntlff's affidavit: Pla~ntiff has two children of a 
former marriage, st daughter, age 13, and a son, age 11; plaintiff anld 
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her children, including Maria,  live in the house re~fesred to in t4he find- 
ings of fact;  plaintiff pays $20 per week for ,a penkon to care for l l a n a  
w h l e  plaintiff n orks; defendan~t 1s a inember of a "substantial" f a n d y ,  
lir-C> with his parent~s, and a t  the time of tlle marriage had accumulated 
snvin3s and had a subitantial amount of govelrnment ~secunt i~s .  De- 
fendant's affidavit: *it  tllie time of the lnarriage defendant owned ap- 
prox~mately $4000 in TT. S. savings bonds, bu t  he ca~slied t,hein 111 ant4 
bought furniture and kitchcn appl~anre~s ~vhic1-1 are now in plaint~ff's 
po~.>e-~ion; defendant now O T ~ S  only t ~ o  $*XI bond>, they are paya!~le 
to defendant and J I x i a ;  i t  is necessary for defendant to mamtain an 
nutomo1:ile in o ~ d c r  to hold 111s present job, anrl lie has to pay room 
and hoard and ail pwsonal expenizes f ~ o m  his earnings; his payments 
on tlie moltqtge and for the cupport of ?\farla have been so large that,  
)had he not been llr-ing w t h  his parents, his income ~ o u l d  have becn 
insufficient for 111s  support. 

Defen~dant's answer makes reference to a qeparation agreement and 
the judgnlent take~s notice of it. Seitller discloses ~t!s  terms and i t  i~s not 
a part  of the  record on appeal. V'e do not know n-hethelr ~t purports t o  
make provision for tlie support of t,he minor or whether it its relevalnt in 
con~sldering that subject. In any event, tlle enforceinenrt of such agree- 
ment was not the matter before the court. The nio~tion involve~s onIy the 
custody and support of the mmor child. Defendant does not challenge 
the order as to custody; the challenge is to tihe amount defendant is 
required to  pay for the minor's support. 

From the findings of fact we mu~st conclude tliat defendant has no 
ass& from n+llich to pay such support except 21i1s salary of $300 per 
month. H e  wals ordered to pay approximately fifty-five to sixty per 
cent of his salary for such support. It is not realsolnable to conclude 
tliat i t  requires more to  maintain a child four years of age tlian a man 
who muit work and support himself entircly from hi~s earning.. There 
is notli~ng in this record which jnstifie~z the conclusion tliat in order to 
support his child defendant  nua at bear the entire coet of providing a 
house for her and three others besidw. On this record the conclue~on is 
inescapable tha t  t l ~ e  payments required by the court are excessive. The 
court exceeded its discretionary authority. 

That  portion of the order appeaied froin wliich requires p~ayments to 
be made by defen~clnnt is vacated. The cduqe 1s remanded for rehcarlng 
on the qucst~on of support for tlie minor. -After considering the needs 
of the child and tile abihty of defendant to pay, the court below ln the 
exercise of its sound discretion ~ 1 1 1  enter such order of support "as may 
be proper." 

Error and remanded. 
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JOHN J E N K I N S  v. ROSE L E E  TI-IOMAS a m  CHARLIE WILLIS  THOMBS. 

(Filed 19 D~eeember 1963.) 

Automobiles § 411- 
Evidence disclosing that  a pedestrian, instead of crowing at a n  inter- 

section where he had the right of way, G.S. 20-174(a), elected to  cross 
some 100 feet south of the intersection, and that  he was struck by de- 
fendant motonist who was traveling, with his light8 on, some 25 milee per 
hour in a 35 mile per hour zone, is held to warrant nonsuit in the  absence 
of evidence not only that plaintiff was oblivious to the danger but that  
defendinnt saw, or in the exercise of reasonable catre should h a r e  seen, that  
plaintiff was noit aware of the approaching danger. 

APPEAL by plaintiff from Froneberger, J., July 22, 1963 Regular Civil 
Gession of GASTON. 

Plaintiff was injured when struck by an automobile owned by feme 
defendlant, operated by male defendant,. Plaintiff alleged his injuries 
resulited from the negligelnt operation of tihe motor vehicle. Defeindanb 
denied the injuries were caused by ttheir negligence, but if so, plaintiff 
wss  co~nhributorily neglligent. Plaintiff replied delfen~danks had the last 
clear chance to avoid the injury. 

T!ie court allowed defendants' motion to no~n~suit, niade [at tlhe conc~lu- 
sion of plaintiff's evidence. Plaintiff appealed. 

Horace  -11. I h B o s e ,  111 a n d  Donald  E.  R a m s e w  for p1ainti.f appel-  
lan t .  

HolLozreIL & Stot t  b y  G r a d y  B .  S to t t  f o r  d e f e n d a n t  appellees.  

PER CURIAM. Plaintiff's evidence is sufficielnt to esta~blisll these 
falet.: The collision occur~ed about 9:00 p.m. when he mas crossing 
Chester Street, IT.$. Higliway 321, in Gsstotnia. C1hester Sitreet runs 
norbh and south. I t  is approximately forty-five feet ~ ~ i d e ,  paved, mibh 
paved sidewallis on each side. Allison Street runs ealst and west. It in- 
tensects the e a ~ t e r n  side line of Chcster but does not croas tha t  
sitrest. There are dirt ~ a l k ~ a y s  on eaoh side of Alli~qon. About one 
hundred feet soutli of the intersection of Cheslter and Alllson is a. dirk 
path frequently used by pedestrians in gomg from Ohester to Boyce 
P t lmt  which ils nmst of and parallel to Chwter. Plaintiff walked w s t -  
n-ardly along -4llison unlid he came to Chester. R e  bhen turned on 
Chester until he came t o  a "No Parking" sign near the mutllleast 
corner of bhe intersection of Chester and -4lllson. There he turned 
~sout~lin.est~~~ardly to c rov  Chefster, intending to follow the path to  
Boyce Street. Before leal-ing the wden.alk, lie looked. He saw no motor 
vehicle going sout~h, but did see a vehicle going north. It was traveling 
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forty to  forty-five m.p.11. I I c  ~v:iited for that ,  veliicle to  pas4s. H e  then 
s~teppetl in t,lie street! cro~s~sing i t  diagonally in a soatlln-cstwnrclly di- 
rection, intending to  enter t,lie pa th .  H e  was struck hy defenclant~s' ve- 
hicle n-hen about three or four steps from t'lie w ~ s t e r n  curb of Chester 
Street and one hundred feet or t~ l~creabouts  c'out!i of the intersection. 
Defendant,.; n-cre trnvaling sontli a t  n speed of tn-cnty-five n ~ p . h .  The  
~nas i inuni  y x w i  Iiinit a t  the point whcrc plaintiff v n s  injured n-:IS 35 
111.p.11. Tlie liigliivay n-2s straiyllt in c:tcli direction for three hundred 
y::,rd; nl. thcrc:~i)outs. Defc~ndar i t~ ,  going soutd~,  11-ere going uphill. (Tile 
grndc is not clisclocd. J Plaintiff sanr tile brigid l i g l l t~  of ~lefcndant~s '  
vehicle j u . ~ t  :I fln.11 of :in c.yc before he n-;:i; ~ t r ~ l c l i .  

Klicre C'lic.;t>er :rnd Allkon join i1.5, by .:tntutoi,y definition! an  inter- 
wction.  G.9. 20-3$(1 ) .  Even though thelrc  TI-:^. no marked cro~swn-alli 
a t  t ha t  point, :i ~ d e ~ q t r i a n  c ! w 6 n g  thcrc liacl tlic riglit of v:ry over :i 

motori-t t>i.:~vcrsing the jntcr~cctio~n.  C;.:'. 20-17-1i:i). Plaintiff electcd 
not  to  : t t  :i 1,oint wliere 11e lind tlic rig!it of n-ny, but  clectcd t o  
croTis nt :I point n-hc:e thc motorist hnd t.lie right of ~ ~ a y .  Dcfent.inni~.s, 
llnvin< ~ ~ ! i e  ri;l:t of u-:iy. l!:td ttlic right to aqlilillic. ~ i n t i l  pu t  on notice t'o 
t'hc contlx!y, t ha t  tmlic 11txlc;trian 11-ould o l r y  the lnw and yiel(d the  
sight of w:iy. T1:e mere fnr t  t'lint the pcdest'rinn i,s c~blivious t o  clmger 
doc8s noi iinl)ose n duty  on t8he ?notorkt  to y i ~ l t i  thc right of way.  Tlint 
dut,y al%q ~i-!ic~ii, ant1 only 11-11i.n. tlic ~ l io to ' rk t  ices: oi. in t!ie esrrcise 
of rc~n~~onnl)ic cnrc .sllo~!ltl ccc, that  the pctdr~st~rinn i c  no t  an-:are of tlic 
applo:~c'liin: ck~ngcr nnrl for tdlint rc:lvm xi11 co8ntinuct to  espose 11imself 
to peril. R a w r ,  rl i1)) lr .  7 % .  S m i f l ~ ,  a n t e .  617, G~iLii~irr V .  Pnncorrst, 257 
T\'.C'. .i2. 125 3.E. 3cI 310; Gnrmoti 2'. Thotrzrra. 241 S.C.  412, S.J S.E. 3d 
589. 

Plnintiff fnilcil to  ca1.r)- t,l1o h u d e n  of $Iiowing nezligcnce imposing 
l ial~il i ty 011 ticfentlnnts. 

Xffirnied. 

STATE r. CTARESCE S. PERRY. 

Criminnl Tlaw S5,  101- 
The fact tltat defendant'h confession introduced in evidence by the  Sta te  

co~ l t~ i ins  escul l~atory  ytatements does not justify nonsuit v h e n  the S t ~ t c  
introdnceq substantive evidence in contradiction of the exculpatory matter. 

& ~ P P E \ L  1)y dcfcndaut from Fozmtrrin. J . .  M a y  Criminal Pes-ion 19G3 
of A L ~ \ ~ A N C E .  
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At the May Term 1962 of the Superior Court of Xlamance County, 
the Grand Jury returned two bills of indlctment again~st tlhe defendant, 
one charging that tlie defendant wilfuliy and maliciously d:nnaged the 
residence of one Thomas Oakley by the u w  of an esplozl~ e, and the 
other charging he n ~ l f u l l y  and maliciously Injured Kosenlond Perry, 
his w f e ,  and damaged her residence by the use of an exploslre. 

Tlie defendant n-3s tried and convicted on the3e bilk of indictment, 
without tilie be~nefit of counsel, a t  tlic N a y  Term l9G2 of t!ie Superlor 
Court of the aforesaid county. 

As the result of a post convicbion hearing, the dcfendant wac: granted 
a nen. trial with court appointed counsel. He  n-a~s agam tried and con- 
victed on the original hllls of indictment a t  the May Criminal S w l o n  
1963 of the Superior Court of said county. 

The calses w s e  consiolidated for t r ~ a l  and judgnien~t. From the judg- 
ment imposed, the defendant appeals, assigning error. 

A t t o r n e y  General B r u t o n ,  D e p u t y  A t torney  General R a l p h  M o o d y  
for  the  S ta te .  

TV. C. B u m g a m e r  for de fendant .  

PER CURIAM. Tlie defendanlt contends tha t  the State's evidence ms 
insufficient to sulstain the verdicts rendered below, ailld tha t  his motion 
for judgment als of nonsuit made a t  the close of all the  evidence should 
have been sulstained. 

The defendant relies upon the fact tlllat tihe State used hi~s confession 
as  made to a police officer in Burlington, Xorth Carolina. T l m  confes- 
sion was to the effact tha t  lie took two sticks of dynamite and capped 
and fused them; tha t  lie took this dynamite from his brother's home 
near Spring Hope. Sorhh Carolina,  here he was Ilving; that he got his 
nephew t o  take him to 1027 Rainey Street in Burlington, where hi~s 
wife and children hved, on 13 April 1962; tha t  "he lit the fu3e, took 
the dynamlte and threw i t  underhanded up beside tlie house." The de- 
fendiant further stated, according to  ti11c1 testimony of the police officer, 
.that "he had no intention of hurting his children." 

The evidence te~nds to shorn tha~t  tlie home in wliicll defendant's n-ife 
and clhildren lived and the room in which they ~vere  asleep a t  the time, 
ware substantially damaged and the w f e  rims seriously injured. Like- 
wise, the Oakley home located nearby ~ v a s  damaged. 

The fact that  a confelssion conitains exculpatory statements does not 
justlfy a nonsuit when tlie State introduces sub~sta~ntlve evidelice in 
contradiction of sucli exculpntory declarations. S. v. Tolber t ,  240 Y.C. 
445, 82 S.E. ?d 201. 
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SEAL v. DISCOUNT CORPORATION. 

I n  our opinion, the Stmate's evidence was sufficienit to withstand the  
motion for judgment a s  of nonsuit and t o  support the  verdicts ren- 
dered. 

The  ruling below is 
Affirmed. 

COT F. SEAL r. ASSOCIATEIS DISCOUNT CORPORATIOX, h CORPORATION. 

(Filed 19 December 1963.) 

Appeal and Error 6 4- 

Where it  appears of record that after the insbitution of the action, but 
before the hearing, the plaintiff died, a purported appeal in the name of 
the cleceased plaintiff is a null it^ a s  well a s  an anomaly, and the appeal 
n u s t  be dismissed. there being nothing to indicate that the persoml rep- 
rcscntatire was substituted as  a party. 

-IPPEAL by plaintiff from Johnsto~l ,  J . ,  April 8, 1963. Session of 
FORSYTII. 

Plaint~ff  i n s t~ tu t ed  this action to  recorer conlpefi~satory and punitive 
dnnxigc- for pcrbonal injuries allegediy cnwcd by the tortlous conduct 
of defendant. 

Pleadings, consisting of complaint, anan-er and reply,  ere filed. 
Therc .n i tc ,  there n-aa n hearing on defendant's oral l no t~on  to dismiss. 
T h e  court found "as a fact  t h a t  the  said plaintiff, Coy F. Kcal. 1s now 
deccnsed." and dlern~ased the action on tlic ground the came  or right of 
action :,llcged in the complaint did not  w r v i w .  G.P. 28-17:. 

The  recold slllon-s t h a t  "plxintlff" excepted and appealed. 

PER C y ~ i . l l \ ~ .  ;Ilt,li~ll:;!l t'he rc>cord s h o w  "phintiff" csce1,ted t o  
and ni- iyici l  :is crro~r t,lie f i~ i l i ng  of fact  t,!int lie "is 1 1 0 ~  cleceascd," on 
t'!~e g~,i . lni l  no PT.~(II 'IICC' I\-as offued to  supl~ol-t wc!i f ntling, t h r  "Plain- 
tiff .\plwllnnt,'s 13ricf" does no t  ]?ring fo~rwnrrl t.llij cxccptirc. acsignlncnt 
of error. Thcre :;!qwars in t,he record n stiliulntion il:itccl .July 10: 1963, 
signed 1iy the "Xttorncps for Plaintiff" and by the "-lttorneys for De-  
fendant."  n-liich includes tjhe follon-ing: " I t  is further stipulated t # l ~ a t  
Coy F. Ken1 died prior t o  the hearing and entering of the  Judgnient np- 
pealet1 fronl in this cause." 
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Assuming Coy F'. Seadl's cause or right of actlon survived his death, 
~t could be cont~nucd and prosecuted only by 111s personal ieprcsenta- 
tivc. The procedure to dctermne n-hoti~er 111s c2u.e or ~lgl i t  of actlon 
was to bc contmued and prosecuted by ]I:> peasonul rcpre-tntative or 
dl~smlssed is p r e m ~ b c d  by G.S. 1-71 and G.S. 1-75 T l i ~  quest~on 
nllcther tllc :nlleged cause or riglit of ac t~on  survived Coy F. Seal ' s  
death would nc~ceawl~ly be presented. See 1lcInto-li h'ortil Cxol ina 
Practlce 2nd Procedure, Second Editlon (W11.on). S 731 and 732. 
Xotliiiig 111 the record ~ n d ~ c a t e a  compliance ~n any respect ~ n t h  ilie 
c ~ t e d  st:ltuiory provisions 

Xotlllng 111 the record indlcatc~h the p t ~ w n a l  i c lmscn ts t~vc ,  if any, 
of Coy F. Senl  has been substituted :is n p u t y  lieie~n. Il~deotl, the 
r e c o d  con ta ln~  no ~eference to a l~ersonal represcntnt~ve of Coy F. 
X e d .  

There appcars in thc file of the Clerk of this Conrt an "Unldertak~ng 
on Appeal for Costs," dated m d  filed Septcniher 9, 1963, slgned "Blake 
P\T. Senl ,  Adlmnlstrator of the Estate of Coy F. h'eal" and " T h u ~ m a n  
Kcal." Yet, even In t1111s docunient, Coy F. Keal 1s deslpated as ap- 
pellan t .  

"Plaintiff Appellant's B r ~ e f "  states: "-ifter the action W ~ F  filed, the 
plaintiff died. The admnrstratrzk of Ooy F. Sen l  then filed mot~on  ask- 
ing that  she be made a party plaintiff and allowed to adopt the com- 
plaint filed I~ere~n ."  (Our ~ t a l ~ c s ) .  Nothing to tlils effect appcaus in the  
certdied record or in  appellee'^^ brief. 

To what eutent, ~f any, the  administrator or administratiis of the 
elstate of Coy F. Neal, ~f there is such personal representat~ve, is hound 
by the judgment entered by the court below, is not prewnted. Suffice to 
m y ,  there can be no nppeal from mid ;udgmcnt by Coy F. Ncad, the 
deceased plnmt~ff The purported appeal in his name "IQ a nulllty as 
well a~s an anomaly " S. v. Beasley, 1% N.C. 797, 147 S.E. 301; Hunt 
v. State, 201 X.C. 37,158 S.E. 703. 

Appeal dismisbed. 
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PLXOGK v. SCOTLAXU Coax r r .  

J. h. PE,\COCI< F O R  HIVSELF ATD O X  B C H ~ L F  O F  AST OTHER TAYPSIERS OF 

S C O T L A S D  C O U K T T  v. COUNTY O F  SCOTLAND AXD S I D S E T  D. 
SJIIrI 'lI.  R. F. NcCOT,  ED J l c I A U R I N ,  J E S S E  S S E E D ,  a s n  J A M E S  A. 
(:IUSOS, c o \ s l r r r  T I A G  lrrc B O A R D  O F  C O U S T T  C O l I J I I S S I O N E R S  
FOR T H E  C O U S T T  O F  SCOTLASL). 

(Filed 19 December 1963.) 

I n j u ~ i c t i o ~ ~ s  § 8- 

An act8ion to  clijoin tlie holding of a county-wide electio~n i~s p r o p e r l ~  dis- 
missed IT-hen plaintiff seelis only injunctire relief and lrc docs no't allege 
that  he or persons similarly si,tuated v-ill be irrcbparably injnred by the 
holding of the election and no facts are  ass'erted from whicli such result 
may be inferred. 

APPEAL by plaintiff fromill Xcliinnon, J . ,  Octolber 19G3 Civil Swsion 
of ~COTIAND. 

Llazleg, D u o n  cY: Wooten for pla~ntzfl. 
Smith, Leach, Anderson & Do,-aett alzd Henry A. illitchell,  Jr., for 

defendants. 

PER CCRIA~I. Plaintiff, a citizen, resident, pi-operty owner and Lax- 
payer of Scotland County, on behalf of himself and others similarly 
situated, inlstituted this action to enjoin the holding of a county-wide 
elect~on called by the County Commissione~s of Scotland County pur- 
suant to procedure provided by Chapter 707, Sassion Laws 1963. The 
election, in accordance n l th  said -4ct of the General Asseinbly, sub- 
nllts to tlle electorate of Scotland County propoqals for t4he merger of 
the school ndimniztrative units of tlie City of Laurinburg and Scotland 
County, construct~on of a new consolidated high scliool, issuance of 
bands for buch construction and other purposes, rcquircinent tha t  there 
be appropriated annually from local source. funds to provide for a 
minimuin pcr stuclcnlt expenditure for current .chool expenses, and au- 
thonzation of a levy by the County Cominissioner~ of a supplemental 
school tax not to evceed 50 ccnts oln $100 vnluat~on. The complaint al- 
leges tha t  the -4ct in qucqtion contiavenej certain provisions of the 
Nortli C i l ro lm~ Constitutron. 

A jury tlial n :I.. waived and the cause W ~ I =  llenrd q l o n  tlle admis- 
Isions 111 the plcadinrs and facts stipulated The court declared tlle S c t  
constit~~+ional,  refuced t o  enjoin the election and dl-mis~ed the action. 

We do not reach the constitutionul qlle~tions and make no acljudica- 
tion  nth respect tihereto. Plaintiff seelis only injunctive relief. I l ls  nl- 
lef;ation~s are insufficient to invoke trhe equity jur~sdiction of the  court. 
It 1s not alleged tlint plaintiff or pcrsons aiinilnrly situated d l  be ir- 
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reparably injureid by the holding of the election, and no fa~cts are a~s- 
serted from which such result may be inferred. Clinton v. Ross, 226 
N.C. 682, 689,10 S.E. 2d 593. To maintain an aation to enjoin a n  elec- 
tion plaintiff nmst allege facts sufficient to  show that  !he will ~uf fe r  
direct injury or that  his civil or property rights mill be invaded thereby. 
Hill v. Contrs. of Greene, 209 N.C. 4, 182 S.E. 709. 

The judgment belov, in denying injunctive relief and disrni~ssing the 
action, is 

-4ffirmed. 

J. D. KERNODLE, JR. v. THOMAIS E. BONEY. 

(Filed 19 December 1063.) 

Appeal and Error § 32- 

Where the record is not docketed in the Supreme Court within the time 
allov7ed by the rules so that the appeal is carried beyond the term att which 
i t  should hare been heard, the Supreme Court will dismim the appeal em 
nlero m o t ~ c .  

APPEAL by defenfdant from Hobgood, ,J., September, 1962 Civil Term, 
ALS~IANCE Superior Court. 

Clarence Ross, B. F. Wood for plaintiff appellee. 
John D. San thos  for defendant appellant. 

PER CVRIA~I.  Judgment in favor of the plaintiff in this action mas 
entered in the Superior Court on Sep tmber  19, 1962. The defendant on 
that day gave notice of appeal. The court allowed defendanit aixty daya 
for the service of the case on appeal and the plaintiff thirty days 
thereafter t o  serve countercase or to  file exceptio~ns. Date  of the 
service of the case or of any countercase doefs not appear. The parties 
agree on the ca5e on appeal, but the date of the agreement is not dis- 
clofsed. The combined time for the service of the cnse and the counter- 
cnse eupirecl on December 19, 1962. The appeal should have been filed 
in this Court bj- 10:00 a.m., on April 23, 1963 and should have been 
heard on T u e ~ d o y ,  Alsy 21, 1963, and successive dny~s. The appeal was 
actually docketed on June 23, 1963. The delay in docketing carried the 
case beyond tilie Spring Telm a t  whiclh it should have been heard. 

This Court, e x  meyo ~notzc, dismi~sses h e  appellant's appeal for fail- 
ure to file TI-itliin the time fixed by the rules. Defmdant  will pay the 
costs. 

Appeal dismissed. 
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ON c e r t ~ o r n r i  furilier to review an order in a post conviction hearing 
liolcl by X ~ n t s .  J , on Februaly 6, 1963, denying defendant's prayer for 
n new tr1d hecaue  of dleged denial of his c o n ~ t i t ~ t ~ o n a l  rig1it.s in a 
jury trlal and conviction 111 the Supcrior Court of O N ~ L O W  County, 
Korth Carolma. Thc defendant was w n v c t e d  of a felony and sen- 
tenced to  a term of ilnprisoninent in the ?upcr:ol. Court of On~slow 
County a t  its October Teim, 1961. Thib Court. on AApril 16, 1963, 
denled the defendant'. applicatio~n for cert7orarz to reviex Jhntz ' s  
order of February 6, 1963. 

The defendant applied for and n-as granted a w n t  of certiorari by the 
?upreme Court of the Un~ited States. , i t  its October Term, 1963, tha t  
Court ordered that  the judgment of this Court of April 16, 1963, deny- 
ing certiorarz, be vacated and " . . . this cause be renlanded to the 
Supreme Court of Xorth Carolina for further con~ideration in the light 
of Gideon 2,. Wuinzcrzght,  372 U.S. 333." 

T.  TV. B r u t o n ,  A t t o r n e y  General ,  J a m e s  F .  Bu l lock ,  d s s i s t a n t  At- 
torney General  for t h e  S f a t e .  

Ear l  Il'hitted, Jr.. S a m u e l  S .  M ~ t c h e l l  for petitioner appel lant .  

PER CURIAJI. After further revien- upon the appl~catioln of the 
*arthove named defendant, this Court concludes the defendant's consti- 
tutional rights as  defined by the Supreme Court of the United Statas in 
Gideon v. Tl'aznzm-tght vcre  not afforded him a t  his trial a t  tihe Oc- 
tober Term, 1961, in the Superior Court of O n s l o ~ ~  County. The w r -  
dict of guilty and the judgment of i rnpr i~~oiment  thereon are, therefore, 
iset  atside and a new trial is ordered. 

New trial. 
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zI;\IEND_lIEKT TO RULES OF THE BOA4RD OF LAW 
EXAMINERS. 

TO TRE I-10?JORA~BJ,E SUPREME COURT GF THE STATE O F  
KORTII CAROLINA. 

AMENDJIEXTS TO THK RULmS AND REGULATIONS OF THE BOARD 
OF LAW EXAMINERS. 

The following amentlu~cnt to the Rules and Regulations of the Board of Law 
Ewniinels and of The North Carolina State Bar  has been dnly adopter1 by 
the  Board of Lx\v E ~ n m i n e r s  nucl recommeuded to the Council of The North 
Caroliua State Bar, aud the Conncil of The North Carolina State Bar  a t  a 
regular quarterly meeting did nnnnimousl~ adopt the same and the recom- 
mendation of the Board of Law E~aminel 's regardiug said Rules as  follows : 

1. "Amend thtl Rules Goyeruing Admission to the Practice of Law in the 
State of Sort11 Carolina, api~rar ing 243 N. ( 2 .  Reports 790. Rule 12, appearing 
on said p::ge and third paragraph, line T nnder Rule 12, by deleting the n-ord 
'and' before the 11 ord 'Wills' and changing the period a t  the eud of the scntence 
to n couima and addin? the words 'Eqnity and Negotiable Instruments. The 
anlenduient adding Eqnltr and Segotiable Instruments to apply beginning with 
the 1965 esamiuntions'." 

SORT11 CAROLIKA-TT'lI(Ij:IE COUNTY 

I, Edward I,. C:umon, Secretary-Treasurer of The North Carolina Stnte Bar, 
do hereby certify that the foregoing :~niendment to the Rules of The Board of 
Law I h u u i n e r s  and Rules and Regnlationr of The North Carolina State Bar  
has bceu duly adopted by th r  Couucil of Tilie Borth Carolina State Bar  a t  a 
r ~ g n l a r  cluarterly mcetiug of said Council. 

Given over my l ~ a n d  and the seal of Tlie North Carolina State Bar, this the 
Gth day of November, 1Dfi3. 

/'s ' EDWARD 1,. CASSON 

IQIn nrd L. Cannon. Secretary 
The Sort11 Carolina Stnte Bar  

After esaniining the foregoing amendment to the Rules of the Board of 
TAW E s a n ~ ~ n c r s  as  adopted hy  The Council of The Xorth Carolina State Bar, 
i t  is my oliinion that the hauie coml~lies wit11 a permissible interpretation of 
C11nr)ter 210. Public Laws 1933, and arueudments thereto-Chapter 84. General 
Stnrnter. 

tile 19th day of November, 1963. 

/ s , /  Wx. H. BOBBITT 

For the Court 
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Upon the foregoing certificate, i t  is ordered that  the foregoing amendment to 
the Rules of The Board of Law Examiners and the Rules and Regubtiom of 
The North Carolina State Bar  be spread upon the minutes of the Supreme 
Court and that they be published in the forthcoming volume of the Reports a s  
provided by the Act incorporathg The North Carolina State Bar. 

/s/ SHARP, J. 

For the Cour t  
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Abatement and Revival - Abatement 
for pendency of prior action, Wd1bur)t 
v. Wilbtir)~,  208. 

ABC Act - See Intoxicating Liquor. 

Abettors - S. v. Gaines, 228. 

Absence -- Presumption of death from 
unexplained absence, Stewart v. Rog- 
ers, 475. 

Accessory After the Fact - Acquittal 
on charge of accessory after the fact 
 rill not support plea of former jeo- 
pardy in prosecution for principal 
crime, S. v. McIntosh, 749. 

"Accident" - Fall is accident within 
meaning of Compensation 9ct, Tay-  
lor v. l'zcin City Club, 435. 

Accord and Satisfaction - Cooperatice 
Exchange v. Scott, 81; Printxas v. 
Prentxas, 101. 

Accounting -Right of partner to de- 
mand an accounting, Prentxas 1;. 

P r e n t x s ,  101 ; duty of personal rep- 
resentative to account, Licl~tenfels v. 
Bank, 146. 

Actions - Criminal prosecutions see 
Criminal Law : particular actions 
and prosecutions see particular 
titles of actions and crimes ; pro- 
cedure under Declaratory Judgment 
Act see Declaratory Judgment Act; 
joinder of actions see pleadings ; con- 
viction in prior criminal action in- 
competent in evidence in civil action 
arising out of same matter, Moore v. 
I-o~rng, 654; but plea of guilty in 
prior criminal action is competent, 
G I Y I I , ~  1;. Shatll'icli, 674. 

"Act of God" - If flooding from storm 
is estraordinary it is due to "Act of 
God" for which no compensation mny 
he had, Midgctt v. Iiighzcal~ Co:nm.. 
2-41. 

Arln~inistrntire Law-Changes in mem- 
bership of administrative board im- 

material, Brannocb v. Board of Ad- 
justment, 426. 

Administrators - See Exrcutors and 
.Idministrators. 

Adopted Child - Not included in deed 
to adopting parent and children, 
-1lZct~ G .  Allen, 431; adopted daugh- 
ter is not a child of adopting parent 
within incest statute. S. v. Rogers, 
406. 

Adverse Possession - Among tenants 
in common, Y o w  v. Armstrong, 287. 

Advisory Opinion - Actiou to deter- 
mine whether city should pay one- 
half costs in proceedings in record- 
er's court held not based on partic- 
ular facts and therefore requested 
adrisory opinion, Hendersolt v. Vance 
('ounty, 529. 

After-Born Children -Right to share 
in estate, Trust Co. v. McKee, 416. 

Aiders - S, v. Gaines, 228. 

Alibi - Charge which places burden of 
l~roof of alibi upon defendant held 
error, S.  v. Godwirt, 580. 

Alimony - See Divorce and Alimony. 

Amendment - To pleadings see Plead- 
ings ; order allowing amendment in 
exercise of discretion of court is not 
al~pealable, Williams v .  Denning, 539. 

Answer - See Pleadings ; fact that an- 
swer is not responsive to question 
does not necessarily render ansn-er 
incompetent, I n  re  Wi l l  of Taylor, 
323. 

dpl~eal  and Error - Appeals in crim- 
iunl cases see Criminal Law; ap- 
peals froln Industrial Commission 
we Master and Servant ; appeals 
froni inferior court to Superior Court 
see Courts: t~ature and grounds of 
ar)pcllate jurisdiction of Supreme 
Court, Cooperative Exchange. 81 ; 
Gfccle v. Hauling Co., 496; Barrio. 
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v. Randolph, 741; H u f f m a n  v. Air- 
craft, 308; TVeston v. Hasty,  444; 
TVtlliams u. Denning, 539 ; Williams 
v. Denning, 540 ; Atkins v. Doub, 678 : 
Cobzcrn v. Timber Corp., 173; Gas- 
1;rns v. Fertilizer Works ,  191; Xeul 
e. Discount Corp.. 771; Fulton v. 
1101 tgage Co.. 346 ; Henderson c. 
T'ance County, 529; Insurance Co. c. 
Rlrjthe Brothers, 69;  appeal entry, 
Traltcr Corp. v. Gillianz, 211; power 
of loner court after appeal, TValtei. 
Corp. v. Gilliam, 211 ; NacAine Co. c. 
Diron, 732; H u f f m a n  v. Aircraft ,  
:WS ; objections, esceptions, and as- 
siznments of error, Walter Corp. T. 
Gtllinm. 211 ; Cooperative Excha~lqe 
c. St o f t ,  b l ;  TVzllianrs v .  Dennilrg, 
ri39 ; Willianzs v. Denwing, 540 ; serr- 
ice of case on appeal, Uaclline Co. 
c. Dison, 723; Walter  Corp. v. Gll- 
liniii, 211; Twiford  v. Harrison, 217; 
duclcetillg ot record, Kernodle 2;. 

Boi~crj, 774 ; requisites and conclu- 
s i ~  elms of rrcord, Keller v. Hills, 
Iiic. 371 : Slcaln 7;. Creaso~t, 163 ; 111 
rc  W111 of Taylor, 232; S. v. Pattou, 
3.79; the brief, Walter Corp. v.  Gil- 
11t1 t ~ ,  211 ; Brenlcworth ti. Lanicr, 
7 9 :  Talllor u. Ttctn City Club. 435; 
lrltite 2;. Cothran, 510; burden of 
+owing error, ~Uayberry  e. Coach 
I,zi!cs, 126 ; harmless nnd prejudicial 
error, Coopontice Emlin~zqe v. Scott, 
S l  : Xttlith v Sinzpson. 601 : Berqer v. 
('o? 1 1  I,.( 11, 198 ; Sinzpsrm v. Wood, 158 ; 
imitrtl rrroi. Ovo ton c .  Occrtoii, 
139: 9iir1il~ v. S~ntpaou, 601; review 
of iliscretionnr~ iilatters. Bfkins  c. 
Dolib, 678; ieriew of fintlingu or judg- 
11lc.nt on findings. L-ttltties Comnz. c. 
l[f lilbo ship Coi p., 50 ; Faritzci 2;. 

1'r't 1.1 7. 610 ; review of judgnlent 011 

n~otions to nonsuit, Rosscr 2;. Sii/iflr. 
( X i :  lnlr of the c'lsr, Ba?rk c. Bat bee, 
l ( l f i :  Pirdd!~ 1.. L~onlwi Co., $21; 
TTcu? er v. Benilctt, 427. 

"Ariiing Out of" - Within m~nning of 
('rrmpensntion Act see Master aud 

Assault With Intent to Commit Rape - 
See Rape. 

Assigned Risk Policy - See Insurance. 

Assignnients of Error - To the charge, 
S. v. Woolard, 133 ; must be support- 
ed by esceptions, Cooperat i~e  Ex -  
c h a q w  v.  Scott, 81; must appear of 
record, TVillianss v. Delzning, 540; rs- 
ccgtions must be grouped under the 
ni-ignments of error, Walter Corpu- 
?ation v. Gilliam, 211 ; TVillianzs c .  
Dolning, 539 ; esceptions and as- 
iiqnments o f  error not brought for- 
\ r u i l  in brief deemed abandoned, S. 
c. TPoolard, 133; Brenkworth e. L,a- 
trier, 279; Taylor v. T w i n  Citg C11rb. 
43.7 ; TTl~ite v.  Cotlrmn, 510. 

.\nthmtication - Of public record. 
Orr I ton 2;. Ocrrton, 130. 

,\utoniohile Insurance - See Insurance. 

Anton~obiles - Dril-ers' licenses, Rob- 
irlsotr 2;. Cai~tuli.~/ Co., 2S4; I11 I e 
Domelly,  275;  law of the road and 
negligence in operation, Bogliitz c. 
Bisscttc. 20.5 ; IIar, zs a. Parris, 574 ; 
Dee171 a. Boat d of  Edlication, 535 ; 
L'ctrsle~ v. IV~llzanrs, 561 ; Oxordine 
a. Lolo'i/, 709; Forgo 2;. West ,  lS2 ;  
Copple c. 1T7ar~rcr, 727; Jfauberry 2;. 

Couc7c Lines, 126; Whi t e  v. Plielps, 
44.7 : Whi t e  v.  Cothran, 510: Xeller 
v. 31tlls. Iiic., 371; Simpson v. Wood, 
137; Rosser 1;. Smith,  647; Butts v.  
Faggtri t, 641 ; Moore v. Pou~zg, 654; 
C:rai/t v. Shadrick, 674; d d k i m  c. 
Dills, 206; Bzcrgcss v. dfattox,  305 ; 
T n ~ l o r  v. Garrett Co., 672: Parlier c. 
1:ai Ires, 341 ; Culver v. LaRoacll, 579 ; 
Il'r?pp c .  Harris, 200; Harrts o. Par- 
? I $ ,  724; J C I ~ ~ ~ Z I L S  t ~ .  Y'I~ornas, iGS ; 
Dnrra c .  Pninell, 522; Henderson v. 
Loeklrccr, .7Q: Votor  Frcigltt v. DIL- 
Tlo\c. 497 : uuesti; and paswn:ers, 

I 5 hre ?;. Wes t ,  260 ; Fa? t ur v. Par- 
t'ot , 233; l lart in 2;. 3fartr1,. 442 ; 
IIo~cell 7;. Lazcless, 670 : rcspo~ldpat 
Elcljo.zor, Beaslev v. Tl'illianzs, ,761 ; 
I'rer 1nun v. Biggers Brotlre, s, 300 : 
f ; a ~ i ~ l r  purpose doctrine, Siiz~t7~ e. 
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Simpson, 601; homicide, S. v.  Har- 
rington, 663; evidence held insuffic- 
ient to make out case of negligence 
on part of proprietor of race track, 
L ~ n n  9). Wheeler, 638; evidence held 
to sustain finding that contract car- 
rier should be given authority to 
transport manufacturer's goods, Util- 
{lies Conzm. v .  Transport, 762. 

Back Injury - Whether back i n j u v  
arises by accident within meaning of 
Compensation Act, Byrd v. Coopwa- 
five, 215 ; Pardue 2;. Tire Co., 413. 

Bad Check - Prosecution for issuance 
of, S. v. Coppley, 542. 

Banks and Banking -National bank 
executor not entitled to have action 
against it moved to county of its 
residence, Lichtenfels v. Bank, 146. 

Bastard - Child born in wedlock is 
deemed legitimate and mother may 
not testify to contrary, S. v. Rogers, 
406. 

Best and Secondary Evidence - Par01 
evidence as to contents of writ- 
ings properly excluded in absence of 
any effort to procure the writings, 
Cooperative Exchange v. Scott, 81. 

Ricycle - Collision between motorist 
and bicyclist, Oxendine v. Lowry, 709. 

Bills and Notes - Fact that collateral 
is pledged as  additional security does 
not preclude action on note alone. 
Langston v. &.ozon, 518; worthless 
checks, S. v. Coppley, 542 ; liabilitx of 
partnership on note esecuted by one 
partner, Brewer v. Elks, 470. 

Blasting - Damages from esplosiws 
used in excavating for sewer outfnll 
line, Ins. Co. v.  Blythe Brothers Co., 
69. 

Boating - Jackson v. Matinell, 388. 

Boundaries - Wagoner v. Evans, 419 : 
Kaperonis v. Highway Comm., 667; 
Light Co. v. Waters, 667. 

Boycott -Action against labor union 
to recover damages for unlawful 
secondary boycott, Motor Lines v. 
Brotherhood, 314. 

Brief - Exceptions and assignments of 
error not brought forward in the 
brief deemed abandoned, 8, v. Wool- 
ard, 133; Brenkworth v.  Lanier, 279; 
T a ~ l o r  u. Tzin City Club, 435 ; White 
v. Cothran, 510; must contain state- 
ment of questions involved, Walter 
Gorp. v. Gilliam, 211. 

Broadside Exceptions - To the charge, 
S. v. Woolard, 133. 

Building Permits - See Municipal Cor- 
porations. 

Burden of Showing Error - Mayberry 
v. Coach Lines, 126; 8. v.  Woolard, 
133. 

Burden of Proof - Plea of not guilty 
places burden of proof on State, 8. 
v. Mitchell, 235 ; charge which places 
burden of proving alibi upon defen- 
dant held error, S. v. Godwin, 580. 

Burglary - S. v. Blackmon, 352. 

Bus Companies - As carriers see Car- 
riers. 

Cancellation and Rescission of Instru- 
ments - Nixon v. Nixon, 261 ; Rober- 
son v. Penland, 502. 

Carriers - State franchise and control 
- Ctilities Comm. v. Coach Co., 43 ; 
Utilities Comm. v.  Transport, 762. 

Cnse on Appeal - Walter Corporation 
c. Gilliant, 211 ; Twiford v. Harrison, 
"7; Machine Co. v. Dixon, 732. 

Cen~ent Block Wall - Injury to em- 
ployee in collapse of, AfcRae v. Wall, 
576. 

Certiornri - Supreme Court may treat 
attempted appeal as  a petition for 
certiorari, Hzcffman v, Aircraft Co., 
305; order allowing motion to strike 
is reriewable only by certiorari, Wil- 
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liams v. Denning, 539; Willianzs V .  

Denning, 540. 

Charge - Statement of evidence and  
application of law thereto, Parlier  
v. Barnes. 311; court must charge on 
statutory a s  well as  common l a w  
Gi cene v. Harmon, 344; charge which 
places burden of proof of alibi upon 
defendant held error, S. v. Godwin, 
5SO; i t  is  error for court to charge 
abqtract principle not presented by 
evidence., Parlier  v. Barnes, 311 ; 
Uotor Freight v. DuBose, 497 ; White 
2;. Cofhran, 610; inadvertence in stat- 
i n s  evidence held prejudicial, I n  r e  
Will of Taylor, 232; statement of 
contentions, 447; expression of opin- 
ion by court on evidence, S. v. Mit- 
chell, 236; charge held for error a s  
impeaching credibility of witness. 
H ~ g l ~ r c a y  Comm. v. Oil Co., 131; 
harmless and prejudicial error in in- 
structions, T17hite a. Phclps, 443. 

Checks - Prosecution for issuance of 
worthless, S. v. Coppley, 542. 

Children -Decree for  custody and sup- 
port of children of marriage in di- 
vorce action see Divorce and Ali- 
mony; bequest to children a s  a class, 
Trust Co. v. Dodson, 22; "children" 
may be construed a s  heirs, when such 
meaning is clearly intended, I n  r e  
TT'l71 of TPilson, 482 ; emancipation of, 
Snzitlt v. Simpson, 601 ; order for sale 
of timber interest of minor, Wads- 
tcorfl~ c. Wadsworth, 702; injury to 
child on highway, Dacis v. Parnell, 
322 ; Henderson v. Locklcar, 582 ; 
seventeen year old boy is  presumcd 
capable of contributory negligence, 
Biirgess v. Mattox, 305. 

Circnmstantial Evidence - Sufficiency 
of to overcome nonsuit. S. v. Gaincs, 
22s: intent may be established by, 
S.  2;. Gummons. 7.53. 

C l e r h  of Conrt - S o  appeal lies from 
clerk of Supreme Court, Atkins a. 
Dofib, 678. 

"Closed Door" - In operation of car- 
riers, Utilities Conzm. v. Coach GO., 
43. 

Codicils - See Wills. 

Collateral - Fact tha t  collateral is 
pledged as  security for note does not 
preclude action on note, Langston v. 
Brown, 518. 

Conimon Enemy Doctrine-Jfidgett u. 
High~cay Comm., 241. 

Common K n o ~ ~ l e d g e  - Court will take 
judicial notice tha t  vehicle traveling 
45 miles per hour cannot be stopped 
~ ~ i t h i n  3.3 feet, Burgess v. Xattox, 
305; court will take judicial notice 
tha t  gaqoline is  a n  explosive agent, 
Stegall v. Oil Co., 459 ; court mill take 
notice of time of sunset on particu- 
lar  date, Oxendine v. Lowru, 709. 

Compensation Act - See Master and 
Servant. 

Complaint - See Pleadings. 

Conlpulsory Reference - See Reference. 

Conlpromise and Settlement - Sccept- 
ance of something other than tha t  
which plaintiff has  right to demand 
in wttlenient of claim see Accord 
and Satisfaction: of claim by insurer 
does not preclude insured, R ~ a d f o r d  
v. Kelly, 382. 

Concurrinc R'egligence - Batts v. Fag- 
gurt, 641. 

Cc ncnssion - Damages from explosives 
n w l  in ewavat ins  for sexer  outfall 
line. Ins. Co. 1;. Blythe Brotkcts Co., 
80. 

Condrmnation - See Eminent Domain. 

Confession - S. v. Crawford, 548. 

Confirmation - Of judicial sale, TVar7s- 
worth c.  Ii'adszcorth, 702. 

Ccnflirt of Laws- Cocke v. Dzke Uni- 
v r r ~ i t y ,  1: Frisbee v. West. 269 ; 
I'trl-nzer c. Ferris, 619; R. R. 2;. Hunt  
d So~ls,  717. 
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Confrontation - Defendant is entitled 
to reasonable opportunity to investi- 
gate and procure evidence of racial 
discrimination in selection of grand 
jury, 8. v. Znman, 311. 

C>onsecutive Sen tences -Procedure  
when prior sentence is set aside. 8. 
v. Hollars, 195. 

Constitutional Law - Due process in 
civil cases. Utilities Comm. v. Tel. 
Go., 369 ; Iiaperonis a. Highway 
Comm., 587 ; Farmer v. Ferris, 619 ; 
constitutional guarantees to person 
accused of crime, 8. v. Inman, 311; 
S. v. Brooks, 186; S. v. Blackmon, 
332. 

Contentions - Charge need not state 
contentions, S. v. Kirk., 447. 

Continuance - Motion for, Wilburn v. 
777iLbz~r11, 208; S. v. Patton, 359; de- 
fendant is entitled to reasonable op- 
portunity to investigate and procure 
eridence of racial discrimination in 
selection of grand jury, S. v. Inmait, 
311. 

Contract Carrier - Evidence held to 
sustain finding that contract carrier 
should be given authority to trans- 
port manufacturer's goods, Utilities 
Comnz. v. Transport, 762. 

Contractors -Action to recover for la- 
bor and materials in remodeling 
house, Zpock v. Daugherty, 213. 

Contracts - Quasi-contracts see Quasi 
Contracts; noration, Ipock v. Dau- 
ghcrty, 213. 

Contributory Negligence - Of persons 
injured in automobile accidents see 
Automobiles; is no defense to culp- 
nble negligence, S. v. Harrington, 663. 

Conversion - Of personal property see 
Trorer and Conversion. 

Corporations - Action by store man- 
ager for libel on part of president in 
holding stockholders' meeting to pre- 
sent eridence of alleged dishonesty, 

Jones v. Hester, 264; liability of cor- 
poration for false imprisonment and 
slander, Hales v. McCrory-McLeZlan 
Corp., 568; service of process on cor- 
porate ex-director, Trucking 00. v. 
lfaponski, 514; no service on foreign 
corporation which is not domesticat- 
ed here when cause of action arises 
out of this State, R. R. v. Hunt & 
Sons, 717. 

Costs - Justice of the peace is not en- 
titled to recover costs upon termina- 
tion in his faror of proceedings to re- 
move him from ofiice, Swain v. Creas- 
man, 163 ; action to determine wheth- 
er city and county should pay one- 
half costs in proceedings in record- 
er's court held not based on particu- 
lar facts and therefore requested ad- 
risory opinion, Henderson v. T'ance 
C'orintu, 529. 

County - Termination of term as coun- 
ty comnlissioner does not terminate 
term as member of board of public 
welfare, Pitts a. Williams, 168. 

County Civil Court -Judge may not 
enlarge time for service of state- 
ment of case on appeal, Machi>~e Co. 
?;. Dixon, 732. 

Courts - Superior Courts, Cocke a. 
Duke University, 1 ;  appeal from in- 
ferior court to Superior Court, 'Ua- 
chine Go, v. Dieon, 732 ; jurisdiction 
of Superior Court judge after order 
of another judge, Overton v. Overton, 
139; justice of the peace, Swain v. 
Crcasman, 163; conflict of laws be- 
tween this and other states, Cocke 
a. Duke University, 1 ;  Frisbee a. 
Ti'est, 269; Farmer v. Ferris, 619; 
action to determine whether city and 
county should pay one-half costs in 
proceedings in recorder's court held 
not based on particular facts and 
therefore requested advisory opinion, 
Henderson v. Va~zce Count!!, 529 ; jur- 
isdiction of action for divorce see 
I lirorce and Alimony ; court will take 
judicial notice of its own records, 
Ons2iizs v. Insurance Co., 122; Rwaiil 
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1;. C t m s n m z ,  163; court mill take ju- 
dicial notice that vehicle traveling 45 
miles per hour cannot be stopped 
within 33 feet. Burgess 1;. Xat tox .  
30.7 ; court mill take judicial notice 
that garoline is an  exploske agent. 
Ster/alZ v. Oil Co., 459 ; court mill talie 
notice of time of sunset on particular 
datt., Orendine v. Lowry, 709: cause 
of action for esplosion of gas heater 
iuaanfactured in another State held 
to have arisen in such other State, 
R. R .  v. H u x t  d S o m ,  717; it is 
prejudicial error for court to intimate 
what jury's verdict should be. S. 2;. 

G o d x m ,  380 ; order allowing amend- 
iuent in exercise of discretion of 
court is not appealable, TPi1lianl.s a. 
D( t ~ i ~ i n g ,  539. 

Cc~enant  - Reserwtions and restric- 
tiye corenants in deed between de- 
scription and habendurn mill not be 
held roid for repugnancy, Barrier c. 
Ra?~7olpl~, 741 ; covenant of seizin, 
Y o ~ v  V. Armstrong, 267. 

C~inlinal Law - Intent, S. v. G a m i t m s ,  
733: aiders and abettors, S.  c. 
Galnca, '728; accessories after the 
fact. S. I .  XcI)ttosh, 749: burden of 
 roof, S .  2;. Mitchell, 235 ; flight of 
deft.ndnnt, S.  v. Gaznes, 225: confes- 
ilons. S.  1;. CI atcfo? d ,  545 ; admissions 
and dcelnrntions, S. 2'. Woolard, 133; 
cmrohoration and impeachment of 
nitneiws, S. v. Brooks, 186; State is 
bomnd hg ewnlpatory statelnent in- 
troduced by it when it then intro- 
duces no evidence contradictory. S .  
2.. Gnti~cs,  226; continuance, S. L. 

Ij~nzatl, 311; S. v. Patton, 3.50; non- 
suit. S. 1;. 01 r, 177; S.  I;. Ga~tzes, 228; 
S 1 . .  C I  alcfoi d ,  543 ; S 1; Pel rrl, 769 : 
ili.t~nctions, S.  1;. Orr, 177; S. 2;. God- 
I ~ I I I .  3 0 ;  S.  v. Xitckell, 2%: 6. 2 .  

I L I I  7.. 447; R v. C~a lc fo td ,  548; sen- 
tence. &'. 1; ~ ~ n c k l ~ l o ~ l ,  332 ; S. 1 ' .  1901- 
Inis, 105: S. 2;. Har)ingtow, 663: ap-  
peal in criminal cases, S. 1;. Pattoil, 
359 : S.  I . .  Brooks. 1SG : S.  1;. Tl'ootard, 
133 ; S. c. Orr, 177. 

Cross-Action - Steele v. Hauling CO., 
486 : Xoore v. Young, 654. 

Cruel or Unusual Punishment - Pun- 
ishment within statutory limits is 
valid, S, v. Brooks, 186. 

Culpable Segligence - S. 2;. Hav ing -  
ton, 663. 

Customer - Fall of customer see Scg- 
ligence. 

Damages - F o r personal injuries, 
Smitlb v. Corsat. 

Deadly Weapon - Pointing weapon a s  
constituting m a n s l a u g h t e r ,  S. c. 
IZrooks, 186. 

Death - Presumption of den th from 
unexplained absence, Stctcart 1;. 

Rogcrs, 476 ; action for ~ ~ r o n g f u l  
death, Graces v. Welborn, 668. 

Declaratory Judgment Act - Hender- 
son v. Vance Countu, 629. 

Deeds - Construction and operation. 
Rouse v. Strickland, 491 ; V~itr11i~t.s  I;. 

H i ~ t t h ~ t ~ s .  626 ; Barrier 1;. Randolph, 
741 : Allen v. Allen, 431 ; corenants 
of seizin, Pow v. Qri)tst).ong, 257; BZ- 

certainment of boundaries see Bound- 
aries ; eanccllation and rescission, 
S ~ x o ~ i  v. A7ixon, 261. 

Deed of Separation - See Husband and 
Wife. 

Decd of Trust- See Mortgages and 
Deedq of Trust. 

I ) e f n ~ ~ l t  Judqnlen-Notion to set aqide 
defnult jnilgment. Milks 1;. C1arl;'s 
(:t.ccnsbo~.o, Inc., 672. 

J)cfcndants - See Parties. 

1 kmurrer - See Pleadings. 

Ilclmfrneat of Jlotor Vehicles - Revo- 
cation of clri~ er's license is qna\i jn- 
tllc,ial act and driver may not sue in- 
wrer  for false statement resulting in 
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revocation, Robinson v. Casualty Co., 
284. 

"Devise" -Word "loan" mill be con- 
strued as "give" or "devise," Chappell 
6. Chappell, 737. 

Directors - Bction by store manager 
for libel on part of president in hold- 
ing stocliholders' meeting to present 
evidence of alleged dishonesty, Jones 
v. Hester, 264. 

Discretion of Court - Order allowing 
amendment in exercise of is not ap- 
pealable, Williams v. Denning, 539. 

Discrimination - Defendant is entitled 
to reasonable opportunity to inresti- 
gate and procure evidence of racial 
discrimination in selection of grand 
jury, S. v. Inman, 311. 

Dissent - Fact that agreement between 
husband and heirs is made in re- 
liance upon statute giving husband 
right to dissent from wife's will is 
not ground for avoiding agreement, 
Roberson v. Penland, 502; qualifica- 
tion of widow as executrix need not 
estop her from dissenting from will, 
Joyce c. Joyce, 757 ; share of dissent- 
ing widow should be computed after 
deduction of Federal estate taxes, 
Tolson v. Yozing, 506. 

Ditches - Damages from explosives 
used in excavating for sewer outfall 
line, Zm. Co, v. Blythe Brothers Co., 
69. 

Divorce and Alimony - On ground of 
separation, Wilson v, Wilson, 347 ; 
alimony pendente lite, Roch v. Roch, 
223; S~luqgs v. Snuggs, 533; custody 
: m l  support of children, Fuchs v.  
Fuchs, 635; Coggins v. Coggins, 765; 
snbstitnte service, Stokes v. Stokes, 
203. 

Domicile - Wilborn v. Wilborn, 208. 

Docketing Record -Where appeal is 
not doclreted within time prescribed 

Supreme Court will dismiss appeal, 
Kemodle v. Bonev, 774. 

Doctrine of Election - See Wills. 

"Doing Business in This State" - Evi- 
dence held to support finding that 
foreign corporation was doing busi- 
ness in this State so as  to warrant 
service on it by service on Secretary 
of State, Farmer v. Ferris, 619; no 
serrice on foreign corporation which 
is not domesticated here when cause 
of action arises out of this State, 
R. R. v. Hunt & sons, 717. 

Dominant Estate - See Easements. 

Dower - Brenkworth v. Lanier, 279 ; 
Rouse v. Strickland, 491. 

Driver's License - See Automobiles. 

Drunken Driving - Contributory neg- 
ligence in riding with driver 1- clown 
to be drunk, Howell v. Lawless, 670. 

Due Process -Defendant is entitled 
to reasonable opportunity to investi- 
gate and procure evidence of racial 
discrimination in selection of grand 
jury, S. v. Znman, 311; denial of mo- 
tion for continuance held not to de- 
prive defendant of due process, S. v. 
Patton, 369; requires notice and op- 
portunity to be heard, Utilities 
Comm. v. Telephone Co., 369. 

Dynamite - Damages from explosives 
used in excavating for sewer outfall 
line, Ins. Co. v. Blythe Brothers Co., 
69. 

Earning Capacity - Loss of as  element 
of damages, Smith v. Corsat, 92. 

Easement - Whether Highway Com- 
mission increased extent of easement 
so as to warrant additional compen- 
sation, Kaperonis v. Highway Comm., 
587; easement of access across wild- 
life preserves, Shingleton v. State, 
451. 

Ejectment - Light Co. v. Waters, 667. 
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Election - Doctrine of, see Wills ; 
where election sought to be restrain- 
ed has been held pending appeal, 
appeal must be dismissed, Bulton v. 
Vorgantun, 345; election may not be 
enjoined in absence of allegation tha t  
holding of election would result in ir- 
reparable injury, Peacocli v. Scotlaild 
County, 773. 

Election of Remedies - Bruton c. 
Blawrl, 529. 

Electricity - One power conlpanr not 
allowed to sell operating facilities to 
anuther, cti7ities Comm. v. Vember- 
sltip Corp., 59. 

Electric Trafic Control Signals - See 
Automobiles. 

Emancipation - Of infants, Smith v. 
Ginbpso?r, 601. 

Eminent Domain - I m .  Co. v. Blythe 
Bros. Co., 69; Uidgett ti. Higllzcay 
Cumrn., 241 : Redeceloplrberlt Comm. 
v. Hinkle, 423 ; Kapevonis v. HigRz~ay 
Co~rm.,  587. 

Employer - See Master and Servant. 

En JIasse - Objection to evidence en 
masse is  ineffectual, S. v. Bt.ooks, 
186. 

Entireties - Estates by, see Husband 
and Wife. 

Equal Protection of Laws - Defen- 
dmlt is entitled to reasonable oppor- 
tuiiitr to investigate and procure evi- 
dence of racial discrimination in se- 
lection of grand jury, S. c. I?znza?z. 
311. 

Equity - Quasi - contracts see Quasi- 
Contracts ; unjust enrichment see 
None7 Received : equitable estoppel 
see Estoppel; power to modifr trust. 
Cocke v. Duke U~jiversity, 1. 

Estates - Created by deed see Deeds ; 
created by will see Wills. 

Estates by Entireties - See Husband 
a ~ i d  Wife. 

Estate Tail - In  re Will of Wilson, 482. 

I k tn t e  Taxes - Share of dissenting 
widow should be computed after de- 
c!uction of Federal estate taxes, 1'01- 
soil c. Young, 506. 

ICstul~pel- Contractual provisions in 
tire policy a s  to time in which ac- 
tion niust be brought may be waived 
or subjected to  estoppel, Gasklns v. 
I i r su rw~m Co., 122; qualification of 
T T - I ~ O W  a s  executrix need not estop 
her from dissenting from will, Joyce 
v. J u ~ c e ,  7.57 ; taking of possession 
after default does not estop mort- 
gaqee from attacking foreclosure of 
materialman's lien, Prlddy v. Lztnzber 
Co., 421. 

Execution - Supplementary proceed- 
ings, Grabetzhofer v. Gawett, 11s. 

Executors aud Administrators - Ap- 
lmntment of, Graves v. TVelbor?~, 6SS ; 
action to  collect assets must be 
brought in administrative capacity, 
(;races v. Welborn, 688; claim for 
pcrwnal services rendered decedent. 
Jdtmotz v. Sunders, 291; duty of 
l~ersonal representative to account, 
Llchtcnfels v. Bank, 146. 

1:riclence - In criminal prosecutions 
see Criniinal Lam;  in particular ac- 
tions and prosecutions see particu- 
la r  titles of actions and crimes; ad- 
niission of eridence, objections, ancl 
csceptions see Trial  ; judicial notke, 
C;asXi~?s v. Ins. Go., 122; Bzcrgess v. 
X t r t t o ~ ,  30.5; Stegall v. 011 Co., 439; 
Oxendzne v. Lozcrv, 509; evidence of 
circuinqtances surrounding the part- 
ies. J o w s  ?;. Hestcr, 264: public 
records and documents, O?.ertonz v. 
0 1  crton, 139 ; Kaperowis 11. Highway 
Comnz , 287; private writings, Ipock 
v. Da l lghe r t~ ,  213; secondary evi- 
dence relating to writings, Coopern- 
t i re  Erchanr/e 2;. Scott, 81; admiq- 
iions, Jf otor Lines 2;. Brothet hood, 
315 ; opinion evidence, Cooprrative 
E ~ c l r n ~ q ~  v. Scott, 81; S m i f l ~  v Cov- 
\at ,  92 ; handwriting testimony, Xa- 
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pcronis v. Higlucau Comrn., 587; an- 
swer of witness not incompetent 
merely because unresponsive, I n  l'e 
7T'ill of Taulor, 232 ; expression of 
opinion by court on eridence, S. v. 
Sf itch ell, 233. ; harmless and preju- 
dicial error in admission or es- 
elusion of eridence, S. v. Tl'oolard, 
133 ; Smith u. Simpson, 601 ; objection 
tha t  testimony was not reduced to 
narra t i re  form, Xeller v, Mills, I w . ,  
351. 

Escnration - Damages from esplosires 
used in escarating for sen7er outfall 
line, Iws. Co. 2;. Bluthe Brotllers Co., 
60. 

Excel)tions-To the charge, 8. v. TT'ool- 
trrd, 133: objection to e~ idence  en 
mnsse is ineffectual, S. v. Brooks, 
186; exceptions must be grouped 
under the  assignments of error, TVal- 
tcr Corp. v. Gilliam, 211; Williams 
c. Det~tling, 33!3 ; exceptions and as- 
signments of error not brought for- 
n a r d  in brief deemed abandoned, S. 
v. TVoolard. 133; B r m k w o r t l ~  C. LQ- 
~ : i c r ,  259; Taylor v. Twin Cit!, Club, 
433 : Tl'ltite v.  Cotlwan, 510. 

Excusable Neglect-Motion to set aside 
default judgment, Vilks 2;. Clark's 
Ct.ec~~sboro, I w . ,  676. 

E:spert Testimony - I n  regard to liancl- 
writing, Kupc'ronis 2;. Highxau 
Cottm., 5S7. 

Ex  Jlero JIotu- Where appeal is  not 
clock~ted ~r i t l i in  time prescribed Su- 
prcnie Court will dismiss allpeal, 
Ticrirodlc v.  Boneu, 774. 

1:splosion - Damages from explosives 
used in escarating for sewer outfall 
line. Ills. Co. v. Bljlthe Brotlters CO., 
69; court will take judicial notic? 
tha t  mqoline is a n  explosi\c agent. 
Gfcyctll v. Oil Go., 459. 

Esl~ression of Ol~inion - Charge held 
for error a s  impeaching credibility of 
~ritness.  Highwajl C'onm. 2;. Oil Co., 
131. 

Ektrajudicial Confession - S.  2;. Craw- 
ford, 348. 

Facts Within Common Knowledge - 
Court will take judicial notice that  
T eliicle trareling 45 miles per hour 
cannot be stopped within 33 feet, 
131crgess v. Jlat tos,  306; court will 
take judicial notice tha t  gasoline is  
an  explosive agent, Steyall 2;. Oil Co., 
439; court will take notice of time of 
sunset on particular date, Oxe?ldine 
c. L o m y ,  709. 

Fall- Is accident within meaning of 
Coupensation Act, Taulor 2;. Twin 
(!ity Club, 435. 

False Imprisonment -Hales v. Mc- 
I - c L e a  Corp., 565. 

Family Purpose Doctrine - S n ~ i t l ~  9. 

Bin~pson, 601. 

Federal Taxes - Share of dissenting 
\\-iclom should be computed after de- 
duction of Federal estate taxes, Tol- 
SOIL 2;. Yozmy, 506. 

Fence - TVhether fence was spite fence 
held for jury, Welsh v. Todd, 527. 

Fiduciaries - Lichtenfels v. Bank, 146. 

Iiinancial Responsibility Act - See In- 
surance. 

Findings of Fact - Remand of cause 
for essential findings, Utilities Comm. 
r .  Xcmbership Corp., 59; Pardue C. 

Tire Go., 413 ; of Industrial Commis- 
sion a re  conclusire when supported 
by eridence, Iirlffrnan v, Aircraft Co., 
308. 

Fire I ~ ~ s u r a n c e  - See Insurance. 

Flalumnble Fuels -Action for selling 
fuel for kerosene, n-hicli had flash 
lmint b r l o \ ~  n~axinluni s f t  by State, 
S teydl  2;. Oil Co., 450. 

Flight - Of accused is implied admis- 
sion of guilt, S. z;. Gaitleu, 275. 

Foreclosure - Of deed of trust, see 
JIortgages and Deeds of Trust. 



N.C.] WORD AND PHRASE IXDEX. 

Foreign Corporation - Evidence held 
to support finding tha t  foreign cor- 
poration was doing business in this 
State so a s  to warrant  service on it 
by serrice on Secretary of State, 
Farmer v. Ferris, 619; no service on 
foreign corporation which is not do- 
mesticated here when cause of ac- 
tion arises out of this State, R. R. 2;. 

H u n t  $ Sons,  717 

Fonner  Jeo~)ardy-~lccluittal on charge 
o f  accessory after the fact will not 
suIq~ort plea of former jeopardy in 
lrosecntion for principal crime, S. v. 
N c I n t o a l ~ ,  749. 

I ' ra~mentury Appeal -Right to appeal 
from allon-ance of motion to strike, 
St tc le  1.. Hauling Co., 48G. 

Fraud - X i s o n  a. S i c o n ,  231 : electioa 
between action for rescission and for 
damage- for breach of Ivarranty, 
Brt i to l~  a. Bland,  429. 

Frauds, Statute of-Riggs c. h z d e r s o ? ~ ,  
2". 

Fnnctus Officio - After notice of ap- 
peal tr ial  court is, ilIacki?~e Co. 2;. 

Dison,  732. 

Gnmrs and Exhibition< - Automobile 
race traclr, Lymz 2;. Wheeler ,  635. 

Gamqe Policy - Fehl v. Sure ty  Co., 
440. 

"Give" - Word "loan" will be constru- 
ed a s  "gire" or "devise," Chappell v. 
Clrappell, 737. 

Govtwnnmtal Ininlunity - For  tort lia- 
bilitj-. Ills. Co, u. B l ~ t l ~ e  Brothers Co., 
69. 

Grand J u r y  -Absence of endorsement 
on indictment indicating that  wit- 
nes\es were emmined is not fatal, S. 
?.. Jlitchcll,  23.5 ; escLision of Negroes 
from. S. c. I ~ i m a n ,  311. 

Gratuitous Guest - Within meaning of 
host-guest statute, Frisbee t.. T e s t ,  
2GO.  

Group Insurance - See Insurance. 

G ~ e s t  - See A4utomobiles ; fa ta l  burn- 
ing of passenger in parked car, S f n f -  
ford v. G r i n n ,  218. 

Gun - Pointing weapon a s  constituting 
manslaughter, S. 2;. Brooks,  1SG. 

IIabens C o q m  -Decree for custody 
and support of children of marriage 
in d i ~ o r c e  action see Divorce and 
Alimony. 

Handv riting - Esper t  testimong in re- 
gard to  handwriting, Kapero?zis 2;. 

Higltzcay Conznt., 587. 

II~rnile-4 and Prejudicial Error - I n  
admission or exclusion of evidence, 
S. 1 . .  TT'oolard, 133; Berger v. Cont- 
?c.tll, 198; S m i t h  v. Sumpsolz, 601; in 
iuitrnctions, White v. Phelps, 44.5; S. 
1;. Orr, 177. 

"Ileirs'' - "Children" may be constru- 
ed as "heirs" when such meaning is 
clearly intended, I n  re W i l l  ofi Wil- 
a 0 1 1 .  -19; "nearest heirs" means sim- 
ply "heirs," Cllappell v. Chapl?ell. 
?' - 

I , < ( .  

"Heirs and Assigns" - I s  not determi- 
native in construction of conveyance, 
Shingleton 2;. Btate, 451. 

Hernia -Whether hernia arose out of 
emplopnent, Pardue G. T i r e  Co., 413. 

Herniated Disc - Whether back i n j u i ~  
arises by accident within meaning of 
Coinpensation Act, Bgrd v. Coopera- 
t iae,  213; Pardue a. Tire Co., 413. 

Highwty Commission - Ordinance of 
H igh~ray  Commission competent in 
eridence upon certification, Kaper- 
onis 2;. H i g h u ~ a y  Comm.,  687. 

Hizhwa~-s  - Lam of the road and neg- 
ligence in operation of automobiles 
see Automobiles ; railroad may not be 
required to widen underpass a t  its 
o n n  expense, Highzouu Conznz. v. R. 
I?.. 274; condemnation of land for 
Iliqhwny v e  Eminent Domain. 
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Homicide - S,  v. Crawford, 348: S. v. 
Brooks. 186 ; manslaughter in opera- 
tion of automobile see Automobiles. 

Iluspital Insurance - Atkinson v. In- 
surance Co., 348. 

IIwband and Wife - Deed of separa- 
tion. F~rt 11s v. Z'uclls, 63.5; Hutcl~ins 
c. II~ttchirts, 628; estate by entireties, 
Grabenhofcr v. Garrctt, 118; dower 
see Dower; child born in wedlock is 
tleemed legitimate and mother may 
not teutify to contrary, S. v. Rogers, 
40G ; the fact that agreement between 
husband and heirs is made in reli- 
ance upon statute giving husband 
ripht to dissent from wife's will is 
not ground for avoiding agreement, 
Roberson v. Penland. 502. 

Ice - Fall of customer on ice in parli- 
ing area, Berger 2;. Corn~~ell ,  198 ; 
sBidding of car on snow and ice held 
not evidence of negligence, Culver 
I.. LnRoach, 579. 

Illrqitimacy -Child born in medlocli 
is deerurd legitimate and  mother may 
not testify to contrary, S. 2;. Rogers, 
406. 

1 luniunitZ. - Sovereign immunity from 
tort liability, Insurance Go. v. BllttRe 
Dt~othcrs Co., 6 9 ;  action to restrain 
conmission of tort may not be main- 
tained against State, Sl~inglcton v. 
State, 461. 

Inr~lied Admission - Flight of accus- 
rtl is implied admission of guilt, S. c. 
(:trinc.s, 228. 

I~iiplietl Promise to Pay - Joh?zson v. 
Suir t le~~~.  291. 

1ml)riionment - Punishment for pos- 
se-\ion of implements for house- 
hrenliinq is limited to ten Fears in 
prison, S. v. Dlaclimon, 252; arrest of 
irore cnstomer on charge of theft, 
ITulcs T. IIcCroq-XcLellal~ Corp , 
33s. 

Ilrc.;t - S.  v. Rogers, 406. 

Illcome - Bequest of. Trust Co. v. Dod- 
son, 22. 

Il!demnity - Steele 2;. Hauling Co., 486. 

Independent Action - Whether remedy 
is by motion in the cause or by inde- 
lwndent action, Brenkworth v. Lanier, 
279. 

Ilitlictment and Warrant - S. 2;. Uit- 
t hell, 233. 

Industrial Commission - See Master 
and Servant. 

Infants -Decree for custody and sup- 
lmrt of children of marriage in di- 
volce action see Divorce and dli- 
nlony ; seventeen year old boy is pre- 
wnietl capable of contributory negli- 
cence, Uutgtss c. Jlattox, 305; injury 
to child on highway, D a m  v. Par- 
/ I (  11, 522 ; Henderson v. Locklear, 682 ; 
~ninnci~~at ion of, Smitll v. Siwzpson, 
601; order for sale of timber Interest 
of minor, TVadszcorth v. Wadsworth. 
702 

Illness - Easement for, Slriyqleton 2;. 

Stdtc, 4.31. 

11, Gross - Easement. Shinglctotz v. 
Stutt, 4.51. 

1l:hcritance Taxes - See Taxation. 

In lunctions - Trucking Co. v. Hapon- 
\Ti?. 514; Pcacork v. Scotland Coun- 
i l l .  Ti3 : Coburn v. Wtlliams, 174; 
nhere election sought to be restrain- 
c~tl lrns been I~eld pending appeal, ap- 
11enl must be dismissed, FuZto?a v. 
.\lo] /jrmton, 313 ; action to restrain 
eon~misqion of tort may not be main- 
tnincxl np~ins t  State, Shingleton e. 
Stcttc, 4.51. 

Ir; Pnri Jlnteria - Statntcs held not to 
11p in  p:ui mnteria, S m i n  c. C1m8- 
~llall, 1M. 

In I'erioncun - Service of Process on 
rlonresiilent under G.S. 1-104 canno) 
confer jnrlsdiction in personam, 
T/%cking Co. v. Haponski, 514. 



N.C.] WORD AND PHRASE ISDEX. 789 

I n  Propria Persona - Supreme Court 
may treat  attempted appeal by par- 
ties appearing in propria persolla a s  
a petition for certiornri. H u f f m a n  v. 
Aircraf t  Co., 308. 

Insane Pcrsoi~s  -- Mental capacity to 
execute will see Wills. 

I~xt ruct ions  - See Charge. 

Insulating Negligence - Bat t s  v. Fag- 
gart, 641. 

Insurance-Insnr;u~ce contracts in gen- 
eral, Ins.  Co. v. Gibbs, 681; life in- 
surance. Conger v. Ins.  Co., 112 ; hos- 
pital insurmlc~,  Btkz?zson v. Ins.  Co., 
348 ; automobik insurance, Sezucomb 
1 . .  111s. Co., 402; Woodruff v. ITIS .  CO.. 
723; FeRZ v. Suretll Co., 440; Brad- 
fold v. Kelly,  382; fire insurance, 
Gasliins v. Ins.  Go., 122; Bts. Co. c. 
Glbbs, 681; revocation of drirer's li- 
cenre is quasi judicial act and driver 
may not sue insurer for false state- 
ment resulting in revocation, Robin- 
son ?;. Casrtalty Co., 284. 

Intent - May be established by circum- 
stantial evidence, S. v. Gannnzons, 753. 

International Labor Union - Action 
against labor union to recover dam- 
ages for unlawful secondary boycott, 
Motor. Lints 5 .  Brotherhood, 315. 

Intercst - I n  conlputing present cash 
value of n-idox's don-er, Brcnkujorth 
v. Lanicr,  279 ; usury, see Usury. 

Interlocutory Order - Right to appeal 
from allowance of motion to strike, 
Stcele v. IIauling Co.. 486. 

Intersection - See Automobiles. 

"In the Course of Employment" -With- 
in mennina of Conlpcnsation Act ree 
Master and Servant. 

Intoxication - Contributory negligence 
in riding with driver passenger 

lmons to be drunk - Holcell v. L a w  
lcss, 670. 

Intoxicating Liquor - S. v. Mitcl~el l ,  
23.5. 

ILI ited 1:rror - O u o  t o n  v. Overtoll, 
139 ; S m f l ~  v. Simpson,  601. 

I ~ v i t e e  - See Xegligence. 

Invo ic~s  - Conlpetency of in evidence, 
Ipoclc 2;. Daugllerty, 213. 

Irreparable Injury - Election may not 
be enjoined in absence of allegation 
that  holding of election would result 
in irre~)ar, l l~~c.  injury. Pcrlcotk 2;. 

st otlalzn corrrity, 773. 

.it~111:1rtly - ,\cquittal on charge of ac- 
c w w r p  after the fact will not sup- 
port plea of former jeopardy in pros- 
ecution for principal crime, S .  ?;. Mc- 
Ilitosh, 749. 

Joinder of Actions - Action against 
separa:e defendants in the alternative 
may be joined if the action affects 
both defendants in tha t  if the one is 
liable the other is  not, Congcl u. I N -  
aio ance Co., 112. 

Joint Negligence - Rat t s  v. Faggart, 
641. 

Joint Tort-Feasor -- K e ~ ~ s p a p e r  is  joint 
tort-feasor in publication of libel, 
1JcFarland v. Publishing Co., 307. 

Judges - Charge held for error as  im- 
peaching credibility of nitne5s. IIrqlr- 
Z C U ! ~  C o m ~ n .  c. Oil Co., 131 ; it is prej- 
udicial error for  court to intimate 
what jury's verdict should bc, S v. 
G'odzcm, 580; charge to the jury see 
Trial ; judge may refuse to sign j n d p  
merit tendered more t h m  a year af -  
tixr order for tender, Ii'c\toir a. 
I fart i / .  444. 

.Jntlpnents - Jnriscliction to rentler, 
Clr i o c * I i  c. Miller, 331 : Trrct l;i117 Co. 
1.. Haponski ,  514; time and place of 
rentlition. TTTeston 2;. IIastll. 444 ; in- 
terlocutory and final judgment, Co- 
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bzirn v. Timber Corp., 174; judgment 
by default, lVilliams v. Denning, 539; 
TVillianzs v. Deming, 540; attack of 
judgment, Robinson v. Casualty Co., 
2%; ~Willis v. Clark's, 676; Stokes 2;. 
Stokes, 203 ; Roberso?~ v. Penland, 
302 ; conclusiveness of judgment. 
Xoot e v. Young, 634; Overto~z Q. 

Ocerton, 139; Coburn v. Tintber 
Corp., 174; res judicata, Bremer v. 
Elks, 470; conviction in prior crim- 
inal action incompetent in evidence in 
civil action arising out of same mat- 
t e r :  but plea of guilty in prior crim- 
inal action is competent, Uoore c. 
1 o~tng, 634 ; Grant v. Slmdrick, 674 ; 
judgnients appealable, Steele 1;. Haul- 
in,q Co.. 486 ; TVilliarns v. Denniwg, 
330 ; 1T7illianls v. Denning, 340; At- 
lii/rs v. Doub, 678; Barrier v. Ran- 
dolph, 741; motion for judgment on 
the pleadings see Pleaciings ; esecu- 
tion on. see Csecutions. 

Judicial Notice - Court will take ju- 
dicial notice of i ts  own records, Gas- 
h im v. Itzsuratzce Co., 122; Swain o. 
Ct'cwtuai~, 163; S, c. Patton, 360; 
court will take judicial notice tha t  
vcliicle trareling 46 miles per hour 
cvnnnot be stopped within 33 feet, 
IJ'urgess c. Jiattox,  303; court will 
take jndicial notice tha t  gasoline is 
a n  e~plos ive  agent, Stegall 2:. Oil Co., 
4.50; court will take notice of time of 
s ~ n s c t  on particular date, Orci~diue 
a. Lo lou ,  709. 

Judicial Sales - Wadswo~?h v. Wads- 
z~or th ,  702. 

Jurisdiction - See Cou-ts. 

Jury  -Right to trial by. Kaperonis 1 ~ .  

IIigl! I ~ U I I  Co?n?~.,  387 ; i t  is prejudici,~l 
error for court to intimate what 
jury'% verdict should be, S, v. God- 
~ r i u ,  350; charge on right of jury to 
rcwmmend life imprisonment held 
~vithont error, 8. c. Ct.atcford, 548. 

Justice of the Peace - I s  not entitled 
to recover costs upon termination in 
his f n ~ o r  of proceedings to remove 

him from office, Swain v. Creasman, 
163. 

Kerosene - Action for  selling gasoline 
a s  lierosene, Stegall v. Oil Co., 469. 

Latmr - Implied promise to pay for 
services rendered, Johnsolt v. Sand- 
era, 291. 

Labor Union - Action against labor 
union to recover damages for unlaw- 
ful  secondary boycott, Motor Lines v. 
E:rotherhood, 313. 

T.-ndlord and Tenant - Action in trov- 
er and conrersion by stranger to 
lease, Tl'illiants v. Wallace, 627. 

Lalwuy - S. v. Gaines, 228. 

L&w of the Case - Decision on ap- 
ilea! becomes law of the case. Priddu 
c. Lztntbcr Co., 421; IVewvcr a. Ben- 
~ ~ c f t ,  127; Bank v. Barber,, 106. 

Law of the Road - See Automobiles. 

Legitiinacy - Child born in wedlock is 
tleeniect legitimate and mother may 
not testify to contrary, S, c. Royeta, 
406. 

Less Degree of Crime - Court need 
not charge less degree of crime when 
there is no evidence of such less de- 
gree. S. v. Crawford, 348. 

Libt.1 and Slander - Jones v. Hester, 
264; McFarland v. Publishing Co., 
397. 

1,icense - See Automobiles. 

Lif11 Imprisonment - Charge on right 
of jury to recomniend life imprison- 
i~ienr held without error, S. c. C r a m  
ford, 348. 

I.if!! Inrnrance - See Insurance. 

Lights - See Automobiles. 

Limitation of Actions - Fiduciary re- 
1;ktions. Pretlt;as v. Prentxas, 101 ; 
death and administration. Prentzas 
z.. Prentxas, 101 ; contractual prori- 
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iioni in fire insurance policy limiting 
tlme for institution of action. Gaskins 
r .  Ij~suratice Co., 122; provisions of 
insurance contract tha t  actions be 
cuminenced within specified time a re  
not applicable to sure t~s l l ip  prori- 
sioni: of the contract, Irlsllrance Co. 
c. Gibbs, 681. 

T,iquor - See Intoxicating Liquor. 

"Loan" - Word "1o;rn"  ill be constru- 
ed as  "give" or "devise," Chappell I;. 

('11 uppcll, 737. 

Jlanslaughter - See Homicide. 

Jlnp - Recomes par t  of deed when re- 
ferred to therein, Xapero?zis v. High- 
1ru!/ Comnt., 587. 

Marriage - Validity and attack, Over- 
fotr c. Ocrrton, 139; Stewart v. Rog- 
ers, 47.5. 

Married Women - Right to dower see 
Dower. 

Master and Servant - Owner's liabili- 
ty for negligent operation of motor 
1 eliicle by employee see Automobiles ; 
strllies am1 piclreting. Jfotor Li~ lc s  v. 
Brotl~erhood, 315 ; liability of con- 
tractee for injuries to third persons, 
I~~s loatrce  Co. v. B l ~ t h e  Bros. Co., 
69; liability of employer for injuries 
to third persons, Jackson v. Xauncy ,  
3SS; right of employer to incleninity 
against emllloyee, Stcele c. Haulmg 
Po , 486 ; Workmen's Compensation 
Act. Hoffnzatl c .  Aircraft Co., 308; 
T,oci.e 7.. Tobacco Co., 410; Ta?jlor v.  
Tzc it1 Citlj Club. 436 ; Xigcr v. Scruice 
Co.. 760; Kyld v. Cooperatire. 216; 
l'co tlue v. Tire Co., 413; UcRnc  v. 
T17u71, e576. 

;\Icntal Capacity - To execute will see 
Wills. 

;\Iin(irs - Decree fo r  custody and snp- 
port of children of marriage i11 di- 
rorce action see Divorce and dl i -  
1111:113 : emancipation of, Smith c. 
Stmpsot?, 601 ; order for sale of tim- 

ber interest of minor, Wadsworth v.  
l17trdstvortlr, 702 ; seventeen year old 
11oy i.: presumed capable of contribu- 
tory negligence, Burgess v. Mattox, 
:305  ; injury to child on highn-ay, Ua- 
I I !  L .  Parnell, 322 ; Hetldo son v. 
Lot lilear, 582. 

Moncy Receired - Sodine v. SIortgnge 
Carl)., 302. 

Moot Question - Where elcct ion sought 
to be restrained has been held 1)end- 
ing appeal, appeal must be dismiss- 
ed. Fu7fon c. Jlorgmton, 343: action 
to determine whether city and coun- 
1y .:llrinltl pay one-half costs in pro- 
(cwlinqs in recorder's court held not 
I~awt l  on particular facts and there- 
fore reque~ted  ad^ isorp opinion. Hclz- 
d c  t son v. Thrice Cofcnt2/, 529. 

JIortgages nad Deeds of Trust  --Title 
and riglits of purchawr. GasXins v .  
FCI  t l l ~ ~ r  CO., 191; mortgagee taking 
pos~eiqion is not eatopl~ed from at-  
tacliillg wlidity of foreclosure of ma- 
tcrialu~an's lien, Priddl! v .  L l w b o  
C'o.. 421. 

Motions - For  continuance. TTilburn v. 
T i l b ~ o n ,  208; S.  v.  Patton, 3.59; to 
set aside default judgment, .lfiZks 2;. 

Clark's (;i.cc?i~boro, Iilc., 676; for  
juilgment on the pleadings see Plead- 
ingr ; to uonsuit, consideration of eri- 
clence on, Rmitlr v. Corsat, 92 ; A?. 2;. 

01./., 177; Riggs v .  AnAersoil, 221; 
Sic012 v. Xi.ron, 251 ; Davis c. Par- 
rirll. 322; Rosser v. Snzitla, 6-17; Ox- 
ri~rlinc ,'. Lowry, 709: to amend 
pleadjngs, denial of motion to nmend 
docs not preclude like motions prior 
to retrial. O'crrton v .  Overton, 133); 
to strike, right to al1pea1 fronl nl- 
lowniice of  motion, S'fr7r-Tc 2.. I I n ~ t l i ~ ~ q  
(lo., 486 : TVilliczrr~s v.  D c ~ ~ I I { / ,  ,539 ; 
TTi71i~rni.s v. Dewniyg, 540; whet l~cr  
renlrtly i.; by ~ilotion in the cause or 
b~ in~i~pcnt lent  action. I:i~orliw,r~t7r 
I.. T,nuitr, 279; motion is not a l~lend- 
in; m~cl need not t ~ e  ~ e r i f i ~ d .  T i l -  
lic11118 ti. Drnning, 540. 
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JIotor Vehicle Financial and Respon- 
sibility Act - See Insurance. 

Municipal Corporation - Liability of 
nlunicipality for  torts, Ins. Co. v. 
Blutlbe Bros. Co., 69: zoning and 
building permits, Brannock v. Board 
of ddjustn~e?zt, 426. 

LInrder - See Homicide. 

X a r r n t i ~ e  Form - Objection tha t  testi- 
niony \\-;IS not reduced to narrative 
forill, Iieller 9. Mills, Inc., 571. 

S:I tionnl Banli - Qualifying a s  execu- 
tor n : r i ~ c s  right to have action for 
;recounting renioved to county of its 
print i11al office, Lichtcnfcls u. B a d i ,  
146. 

' Searebt Heirs"--Means simply "heirs." 
Cliappcll c. Cl~appell, 737. 

Necessary Pnrtics - I n  insured's ac- 
tion against driver of other car  in- 
volved in collision, insurer is ncitller 
proper nor necessLil'y party, Bradford 
v. Iiellu. 382. 

Scgligence - I n  operation of motor ve- 
luclez see Automobiles ; in ol~eration 
of boat. Jackson v. Mauncy, 388; 
sovereign immunity from tort liabil- 
i t> .  III t t c t  u ~ c  e Co. r. Blytltc Brothers 
Co., 69; action for wrongful death see 
I )ea th ; dangerous instrumentalities, 
Ills. Co v. Blytlle Bros. Co., 69; Ste- 
ric~ll c. Oil Co., 439; proximate cause, 
O~o td i i t c  6. 'ozo'.~~. 700 ; concurring 
and intervening negligence, Butts I;. 
T' t r~jcjcl i  t ,  641 : primary and secondary 
liability, Stcelc v. Ha~717tij Co., 4SG ; 
contributory ne:li:ence, Rosucr v. 
Switlr, 647 ; contributory negligence 
of minor, Bti~(lcss I;. Matfox, 30,5 ; S. 
1;. Hni nngton, 663 : action to rcco\ er  
for nc:ligence, Steclc v. Hartllng Co., 
4% : SttrfJot d 7%. Crifittiit, 218 ; L U ~ I L  v. 
Wl~eelcr, 638 ; Weaver v. Bolnett ,  
477 ; culpable negligence, S. c. IZar- 
?ruqtort. GG3: liabilits of proprietor 
for injuries to invitee, IIariiso?z v. 
Il'rllian~s, 302 ; Bergcr c. Cor~rzcclT, 

198; Shaw u. Ward Co., 574; Cradv 
v. Pcn?zel/ Co., 7-15. 

Segotiable Instruments - See Bills and 
Kotes. 

Segro - Defendant is  entitled to rea- 
sonable opportuni@ to investigate 
and  procure evidence of racial dis- 
crirnirlation in selection of grand 
jury. S .  2,. Inman, 311. 

Sewulmper - Liability of for printing 
libel. 3fcFarland v. Publishing Co., 
397. 

Xc~nresident - Personal service outside 
of State on nonresident is  ineffectual 
~ I I  give court jurisdiction over per- 
wn. Clrrc?-tl~ r. Uiller, 331; serrice of 
1)rocess on nonresident under G.S. 1- 
104 cannot confer jurisdiction in per- 
$on:1n1. Trucking Co. .(;. Haponski, 514. 

Son\ui t  - ('onsideration of evidence 
on moiion to nonsuit, Snzzth v. Cor- 
at! t, %:! ; S. 2;. Orr, 177 : Riqqs v. An- 
d c ~  son, 221 ; Sixon v. A7i.con, 251 ; Da- 
?.is v. P!o~tcll, 522 ; Rosser v. Smith, 
647 : O ~ c , ) ~ d i ~ t e  v. Lowrfl, 709 ; for var- 
iauce, Taulor v. Galrett Co., 672 ; in- 
trotluction of exculpatory matter by 
State does not \ \a r rant  nonsuit when 
State introduces evidence in contra- 
diction, S. c. Perry,  769. 

Sc,rth Cxrolina JIotor Vehicle Safety 
and IWl~on\ibility Act - See Insur- 
ance. 

Sotes - Sce Bills and Xotes. 

S o t  Guilty -Plea of not guilty places 
I~nrclen of proof on State, S. c. Mit- 
1'1~~11, 233. 

Nuisance - Structure creating nuisance 
uluzt he p r~n lancn t  in nature in or- 
tler for nuisance to constitute taking 
of private property, Midgett v. High- 
tru11 Conznz., 211; spite fence a s  con- 
.tituling nuisance, TVe2sh v. Todd, 
527. 
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Objections - T o  evidence en masse is 
ineeectual, 8. v. Brooks, 186; objec- 
tions and esceptions see Appeal and 
Error. 

Ocean - Couitrnction of highway so 
as to divert waters of ocean over land 
crmstitutes "taking," Xidgett  v. High- 
uruu C o m n . ,  241. 

Opinion -Charge held for error a s  irn- 
peaching credibility of witness, High- 
Z U I U  Cot im.  v. Oil Co., 131; expres- 
sion o f  opinion by court on evidence, 
S. c. Jlitchell, 235. 

Ordinance - Requiring railroad to ~vid- 
en oyerpass a t  i ts  own expense. 
Hiylllcay Comm. v. R. R., 274: of 
Highway Commission competent in 

idence upon certification, Kaper- 
onrs v. Highwuy Comm., 587. 

O\-c.rpaqs - Ordinance requiring rail- 
r m d  to widen overpass a t  its own 
expense, H i y h ~ ~ a ~  Comnl. c .  R. R.. 
"4. 

I'arent and Child - Decree for custody 
and <upport of cl~ildren of marringe 
in divorce action see Divorce and 
ALliruony; adopted chi12 is not child 
of tlefendnnt n i th in  inceqt statute, 
8 11. IZoqc, s. 406: 1iabilit;r of parent 
for n~gl igent  chi\ ing of child see Au- 
tomobiles. 

I'nrking - See Butomobiles. 

I'nrliing Area - Fall  of customer on 
-now or ice in parking area, B e ~ g c r  
c .  C n m ~ c e l l ,  198. 

I'arol Agreement - Within statute of 
frauds, see Frauds, Statutes of. 

l'arol Evidence - Of writinqs proper- 
ly escluded in absence of any eilurt 
to prdcure the writings in evidence, 
Cooperative Ezchange v. Scott. 51. 

Parties - Parties plaintiff, Sodine  v. 
Mortgage Corp., 302; Graves v. TTcl- 
burn, 688; parties defendant, Conger 
c. Ills. Co., 112; representation by 
members of class, Coclce v. Duke  Cxi- 

cersi ty ,  1 ; in insured's action against 
t l r ~ r e r  of other car involved in colli- 
sion, insurer is  neither proper nor 
necessary party, Bradford v. K e l l ! ~ ,  
382; a p ~ e a l  may not be prosecuted 
in name of dead plaintif€, A7t,al L'. 

IJiscoulf t Corp., 771. 

t'urtition - Roberts  v. Barlozcc, 23:) ; 
Brenkwor th  v. Lanier, 279. 

l'nrtnership - Brewer v. Elks ,  450 ; 
l 'rentzzs v. Prentms ,  101. 

"P:lrty Aggrieved" - Cobztrn c. T m -  
bet C O I ~ . .  153 ; G a s k l ~ ~ ~  2;. Fertiliac'r 
( o , 191 ; Willialrfs c. Denning, 540. 

' 1 .benger - See Automobiles ; fat'll 
hurning of paiseager in parked car, 
SttriJuid c .  G ~ i f i n ,  218. 

l'etle-trial1 - See Automobiles. 

lkvdency of Prior Action - As grounth 
lor  abatement, W i l b u r x  v ,  l lT~lbrox .  
20s. 

Pc udciite Liic - Subiistciice, see Di- 
\ I tree and Alimony. 

Perjury - S. c. dllc 1 1 ,  220 : Eulii~laorz. L.. 

Cuaztult~/ Co., 284. 

I'rrsonal Services - Presumption that 
lwrsonal services rendered decetloilt 
I\ ere gmtuitious, Johnson c .  Sai~tl-  
crs, 291. 

Pleadings - In particular actions see 
particular tltles of actions ; indict- 
ment and warrant see Iadictn~eut 
and TT,trr:~nt : coml)laint. I l rc~cer  v. 
1:lX-8, 470 ; Copple v .  ~ T - u I  ntr , 72i ; 
('oi~gci v. Ins.  Co., 112; Brnton v .  
13lu11d. 420 ; counterclaims and crni>- 
actions. S'teelc c .  I I c r ~ l ~ n g  Co., 4%; 
demurrer. 111s Co. v. B l ~ t l c c  B r o t l m s  
C'o.. 60: Stcgclll r .  Oil Co , 4J9; Copple 
2 .  T17(~t'rlc~',  7 2 7 ;  W u o d m f f  v. 1 1 1 9 .  CO., 
523; L u ~ f g s t o n  c. Brown, 318; Butts  
v. Fuygwrt, 641; S o d m e  v .  Mortgage 
C o r p ,  302; amendment of plcadin::, 
Ocertoir c. Ocei to)! ,  139 ; Strzckland 
v. JacXson, 190; G I  u i e s  v. W e l b o m ,  
688 ; judgment on pleadings, McFar- 



\ITORD AND PHRASE INDEX. 

ln1rt7 1'. Pitblishi~ig Co., 397; Hutchins 
c. Hrctch~ns, 6%; TT700dr~rff v. Ins. 
('0. 723; motions to strike, J f o o ~ e  c. 
I oir~iq, 654 ; a motion is not a plead- 
i n s  ant1 need not be verified, Ti711~ams 
c I k ~ ~ r r o i q ,  3::!) ; denial of motion to 
anlent1 pleading docs not preclude 
like iilotioni pilor to retrial, Ozerton 
v. Orc~. to~i ,  139; right to appeal from 
:~llonance of inotion to strike. Stecle 
c. If trr t l i~g Co.. 4S6 ; Williams v. Den- 
~ r ? r g ,  539: ortler allowing amend- 
lucnt in exercise of discretion of 
coult is licit al~l)enlable. Williams c. 
Ik l l~?l l lg ,  539. 

Plea in Abatement - See Abatement 
and Reriral .  

Plea of Fornler Jeopardy - Acquittal 
on charge of accesuory after the fact 
will not su l~por t  plea of former jeo- 
pardy in prosecution for principal 
crime, S. v. McIntosh, 749. 

Plea of S o t  Guilty - Places burden of 
1)roof on State. S. 2;. Xitchell, 2%. 

E'letlyi~s - Fact tha t  collateral i s  pledg- 
ed as  security for note does not p r e  
c h d e  action on note, Langston v. 
Bro KI I ,  518. 

Pointing Weapon - A s constituting 
uanslnnghter, S. v. Brooks, 186. 

Power Companies - See Electricity. 

I1raycr for Relief - I s  not controlling, 
Krlito~i v. BZaml, 429. 

Precatory Words - Roilse v. Kemedy, 
172. 

I'resunigtions - In  favor of regularity 
and validity of marriage, Ouerton c. 
O a c ~  to)!, 1%; Stexa l t  v. Roqws, 475; 
in f a ro r  of mlidity of indictment, S. 
c. lIifel~cll, 235; tha t  personal ser- 
T ices rendered decden t  were gratui- 
tous, Joli r r  son v. Sanders, 291 ; child 
born in wetllocli is deemed legitimate 
and mother may not testify to con- 
trary, S. v. Ifoyers, 406; serenteen 
year old boy is presumed capable of 
contributory negligence, Biiryess v. 

.lfattox, 30.5; presumption of death 
from uneqla ined absence. Stczvart 
I.. Roy< rs, 475. 

Pretrial Stipulations - F a i m o  c. Per- 
i is, G19. 

Primary and Secondary Liability - 
Stccle 1. .  Hauling Co., 486. 

Pr inc~pal  and Agent -Liability of prin- 
cipal for negligence in driving see 
dutoniobiles ; proof of aqeiicy, .Uotur 
L~rtcs v. BI otho 11,iod. 313. 

Principal and Surety -Ins. Po. v. 
Oibbs, 681. 

Private Sale - Under order of court, 
TVudszcortk v. Wadszcorth. 702. 

- See Libel and  Slander. 

Process - Personal serrice on nonres- 
idents. Cllurcl~ ti. Miller, 331 ; Truck- 
ing Co. v. Haponski, 514; service by 
publication, Stokes v. Stokes, 203 ; 
hervice on agent of foreign corpo- 
ration, R. R. e. Hunt  & Sons, 717; 
service on foreign corporation by ser- 
rice on Secretary of State, Farmer  
v. Ferris, 619; R. R. v. Ifwzt d Sons, 
717 : provision for return of summons 
in divorce action, Stokes v. Stokes, 
203. 

Profits-Loss of, a s  a id  in determin- 
ing damages for  loss of earning ca- 
pacity, Smith v. Corsat, 92. 

Prohibition - See Intoxicating Liquor. 

Proper Parties - I n  insured's action 
against dr i rer  of other car  involved 
in collision, insurer is  neither proper 
nor necessary party,  Bradford v. 
Kelly, 382. 

Proprietor - Injury to customer see 
Negligence. 

Property-Conversion of personal prop- 
erts, see Trorer and Conversion. 

Proximate Cause -Butts 2;. Faggart, 
641: Osendina v. Lozoqj, 709; S. v. 
IIarrington. 663; in prosecution for 
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manslaughter culpable negligence is 
relevant solely on question of prox- 
iniate cause, S. v. Harrington, 663. 

Publication - See Process. 

Public Convenience and Necessity - 
Evidence held to sustain finding that 
contract carrier should be given au- 
thority to transport manufacturer's 
goods, Utilities Comm. v. Transport, 
'762. 

Public Officers - Appointment to Board 
of Public Welfare, Pitts v. Williams, 
168 : personal liability of public offi- 
cers, Shingleton v. Btate, 451. 

Public Record - Authentication of, 
Overton v. Overton, 13; ordinance of 
Highway Commission competent in 
eridence upon certification, Kaperonis 
v. Highway Comm., 587. 

Public Welfare - Termination of term 
as  county commissioner does not 
terminate term as  member of board 
of public welfare, Pitts v. Willianzs, 
168. 

Pnnish~nent - Punishment within stat- 
utory limits is valid, S. v. Brooks, 
1'36: punishment for possession of 
implements for housebreaking is 
limited to ten years in prison, S. v. 
Blarh'morz, 352. 

Qnalifled Privilege - See Libel. 

Quasi-Contracts - Johnson v. Sanders, 
291. 

Quit Claim Deed, Hzitchins v. Hzctchli~s, 
628. 

Race Track - Evidence held insuffic- 
ient to make out case of negligence 
on part of proprietor of race track, 
L!/iln v. TVheelcr, 6.58. 

Races - Defendant is entitled to rea- 
sonable opportunie to investigate 
and procure evidence of racial dis- 
crimination in selection of grand 
jury, S. v. Inman, 311. 

Railroad - Ordinance requiring rail- 
road to widen orerpass a t  its own 
expense, Highway Comm. v. R. R., 
274. 

Rape -S. v. Crawford, 548; LS. v. Orr, 
177; S. v. Gammom, 753. 

Recolnmendation for Life Imprisonment 
-Charge on right of jury to recom- 
mend life inlprisonment held without 
cwor, B. v. Crawford, 548. 

Record - Objection that testimony was 
not reduced to narrative form, Keller 
z. Mills, Inc., 571  here appeal is not 
docketed within time prescribed Su- 
preme Court will dismiss appeal, 
Kernodle v. Boney, 774. 

Reference - Cooperative Exchange v. 
Scott, 81. 

Registration - Map referred to in deed 
becomes part thereof without regis- 
tration, Kaperonis v. Highzoau 
Comm., 587. 

Rernnnd - Of cause for essential find- 
inqs, Uti7ilie.s Comm. v. Xembcr?hip 
Corp., ,59 ; Pal (Zuc v. Tire Co.. 413. 

Rescission - Election between action 
for rescission and for damages for 
brcach of ~ a i r a n t r ,  Rrzcfon v. Bland, 
429. 

Reaermtions - Reservations and re- 
5trictive corenants in deed between 
tlescri~tion 2nd hnbendum will not be 
held void for repugnancy, Barrier v 
Rnildolph, 741. 

Res Ji~clicnta -Doc< not alq)ly to or- 
dinary motim incidental to trial, 
Ozcrfoiz v. Overton, 130; bar of juclg- 
nients see Judgments. 

Eeipoadcnt Superior - Liability of em- 
ployer for mlployee's neqligenc~ we 
JIaster 311d Servant ; owner's liabil- 
itr for negligent operation of motor 
.r ehicle by employee see Butornobiles ; 
corporat~on may he held liable for 
tort committed by employee, Hrrlcs 
t3. 3fcCror?j-3lcLella Corp., 568. 
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Restaurant - Fall of customer in res- 
taurant see Negligence. 

Restrictive Covenant - Reservations 
and restrictive covenants in deed be- 
tween description and hakenclum will 
not be held void for repugnancy, 
Uurricr v. Randolph, 741. 

Rule in Shelley's Case - In  re Will of 
SVilso?i, 432 ; Chappell v. Clrappell, 
737. 

Safety and Financial Responsibility Act 
- See Insurance. 

Sales - Fraud. Bruton v. Bland, 429 ; 
personal injuries from defect, Stegall 
c. Oil Co., 439. 

Scar - Evidence held not to show that 
scar was result of accident, JfcRae v. 
Trail, 376. 

Secondary Boycott - Action against la- 
bor union to recover damages for un- 
lawful secondary boycott, Motor 
Lincs v. l'rotlacr?~ood, 314. 

Sccondary Evidence - Par01 evidence 
of writings properly excluded in ab- 
sence of any effort to procure the 
writings, Cooperatice E'aclrange v. 
Scott, 81. 

Secondary Liability - Steele v. Haul- 
ing Co., 486. 

Seclaetar~ of State - Evidence held to 
s n p ~ o r t  finding that foreign corpora- 
tion was doing business in this State 
ao as to warrant service on it by ser- 
vice on Secretary of State, Farmer 2.. 

Ferris, BID; no service on foreign 
corporation which is not domesticat- 
ed here when came of action arises 
orrt of this State, R. 8. v. H m t  & 
Sons, 717. 

Seizin - Pow v. Armstrong, 287. 

Pentence - Punishment for possession 
of implements for housebreaking is 
limited to ten years in prison, S. v. 
Blackmon, 352. 

Sel~aration Agreement - See Husband 
and Wife. 

Service by Publication - See Process. 

Service - Of process see Process ; of 
atatenlent of case on appeal, Uachine 
(70. 0. Dixon, 732. 

Services - Presumption that personal 
services rendered decedent were gra- 
tuitous, Johnson v. Sanders, 291. 

Servient Estate -- See Easements. 

Seventeen Year Old Boy - Is  presumed 
capable of contributory negligence, 
1:zii.gess v. Mattom, 305. 

Seven-Tears Absence - Presumption of 
death from unexplained absence, 
Btercart v. Rogers, 475. 

Sewer Lines -Damages from euplo- 
sires used in excavating for sewer 
outfall line, Ins. CO. 2). Blythe Bro- 
tlrers GO., 69. 

Shelley's Case - Iu re  Will of Wilson, 
482 ; Chappell v. Chappell, 737. 

Sliidding- Of car on snow and ice 
held not evidence of negligence, Cul- 
cer 'L'. LaRoach, 579. 

Snow - Fall of customer on snow in 
parking area, Berger v. Cornu;ell, 
198; skidding of car on snow and 
ice held not evidence of negligence, 
C'ulver v. LaRoacit, 579. 

Sovereign Immunity - From tort lia- 
bility, Ins. Co. v. Blythe Brothers 
Co., 69. 

Sycvific Legacy - Trust Co, v. Dodson, 
22. 

Sl)cbcific Punishment - Punishment for 
~~ossession of implements for house- 
breaking is limited to ten years in 
prison, S. v. Blackmon, 253. 

Speed - See Automobiles ; court will 
take judicial notice that vehicle trav- 
eling 45 miles per hour cannot be 
stopped within 33 feet, Burgess v. 
Jfattox, 305. 
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Speedy Trial-Right to, S. 2;. Pattoit, 
339. 

Spite Fcnce -Whether fence was spite 
fence held for jury, Welsh 2;. Tupp ,  
527. 

State --Action> against the State, 
Sl~iirgleton c. State, 4.51. 

Stateq-In action to recover for in- 
juries sustained in accident oeill~rrillg 
in :mother state its lams govern sub- 
stantire rights while procedure is 
qo~erned by the laws of this State. 
Frisbee v. West ,  269; evidence held 
to support finding that foreign cor- 
yorution was doing business in this 
State so as  to warrant service on it 
117 service on Secretary of State. 
Fa/  mer v. F e r ~ i s ,  619 ; cause of action 
for injury from defective machinery 
nlanufacturcd in another State a r i w  
in this State, Fa? tncr 21. Ferlis, 610 ; 
cause of action for explosion of gas 
heater manufactured in another State 
Iield to hare  arisen in such other 
State. R. R. 1'. Hwnt & Sons, 717. 

Statnte of Frauds - See Frauds, Sta- 
tute of. 

Stfrtute of Limitations - See Limitn- 
tion of Actions. 

Statutes - Construction in regard to 
constitutionality, Roberson v. Pc1ir- 
Inii(7. 509; general rules of construc- 
tion. S~ctri~l  v. C~ens t~ tan ,  163. 

Step Grnndcliildrc~n - F;111 n-ithin class 
A and not C1a.s C for the purpose 
of determining rate of inheritance 
taxes. Inqram v. Johnson, GD7. 

Stipulations - Farmer v. Ferris, 619. 

Stwlrlmlders -Action by store mxn- 
ager for libel on part of president in 
holdinq qtocliliolders' meeting to pre- 
sent eridence of alleged dishonesty, 
Joncr  v. Hester, 261. 

Store -Arrest of customer on charge 
of theft, Hales v. VcCror.~/-XcLellan 
Gorp.. 665; injury to customer in fall 
see Xegligence. 

Subornation of Perjury - No civil ac- 
tion for, Robitzson v. Casualty Co., 
28-1. 

Subhibtence P~ndente  Lite- See Di- 
vorce and Alimony. 

Sudden Emergency - FOI ga v. W e s f ,  
182. 

Pu~nmons - See Process. 

Sunset - Cl~urt will take judicial notice 
ot time of sunset on particular datt', 
01 c ~ltllne v.  Lowry, 709. 

Superior Courts - See Courts. 

Snperviiory ,Jurisdiction - S u p r e m  e 
Court may [rent attempted appeal by 
l~artiei: appearing in propria pei'soua 
x i  a petition for certiorari, I l u l~ i )~a t z  
u. A ~ i u t r f t  Co., 308; Supreme Court 
may decide question relating to real 
property even though not properly 
presented by appeal, Barrier v. Rail- 
dolph, 741. 

Supreme Court - Will take judicial 
notice of own records, Srcaitt 1;. 

('r.easman, 163; 8. v. Patton, 339; 
Supreme Court may treat attempted 
allpeal by parties appearing in prop- 
ri:L persona as a petition for cer- 
tiorari, IIuflii~aiz v. d o c r a f t  Go., 308; 
inay decide question relating to real 
1)ropcrty ewn though not properly 
l~resellted by appeal, Barrier v. R a w  
dolph, 741 ; decision on appeal be- 
comes law of the case, P ~ i t l d y  1;. 
Licmber Co.. 421 ; Weacev u. Bcmictt, 
427; no appeal lies from clcrli of 
court to Supreme Court, dth'iizs 1'.  

Doztb, 678. 

Snrctysl~ip - See Principal and Snrcl- 
ty. 

Suy~ended Sentence - S. v. Harrinqto?~. 
662. 

"Toking" - Damage from concussion 
from use of explosives held a "tak- 
ing," Ins. Co. v. Bluthe Brothers Co., 
69; construction of 11igh-ay so as  to 
t l i~e r t  waters of ocean over land con- 
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stitutes "taking," Midgett v. Highway 
Comm., 241. 

Taxation -Estate and gift taxes, Zn- 
gram v. Johnson, 697. 

Telephone Companies - Rates, Utilities 
Comm. v. Tel. Co., 369. 

Tenants in Common - Partition see 
Partition ; adverse possession by, Y w  
c. Armstrong, 287. 

Theory of Trial  -Appeal must be de- 
termined in accordance with, Coop- 
erative Exchange 2;. Scott, 81; Steele 
c. Hauling Co., 486. 

Timber Interest - Order for sale of 
interest of minor, Wadsworth v. 
T17adsworth, 702. 

Torts - Particular torts see particular 
titles of torts;  joint tort-feasor, Jfc- 
Barland v. Publishiitg Co., 397: con- 
tribution, Leo v. Hohn, 361; McFar- 
land v. Publisliing Co., 397; liability 
of municipality for, see hIunicipa1 
Corporations ; action to restrain com- 
nlission of tort  may not be maintain- 
r~d against State, Shingleton v. State, 
451. 

Trnffic Control Signals - See iintomo- 
biles. 

Transitory Action - In  action to recor- 
er  for injuries sustained in accident 
occurring in another state its laws 
corer11 substantire rights wid? pro- 
cctlure is governed by the l a m  of this 
State, Frisbee v. West, 269; cause of 
action for injury from defectire ma- 
chine~ y n~:lnufactured in another 
State arises in this State, F a r i n o  v. 
Fo,ris ,  619. 

Tresp;~" - Ins.  Co. c. Blutlre Bros. Co., 
69. 

T r i ~ l  - Continuance. TT7i1bur)l 2;. T i l -  
hltrn, 20s: ~ t i l~ula t ions ,  Parnter v. 
Ferris. 619 ; evidence competent for 
re\tricted purpose, Smith 11. Corsnt, 
92 : Jlofor Li~zes v. Brofher71ootl 31.5 ; 
nonsuit, Nixon v. Sixon, 2.71 ; Davis 

v. Paritell, 522 ; Oxendim v. L o w r ~ ,  
709; Rosser v. Smith, 647; Smith v. 
Corsat, 92 ;  instructions, I n  r e  Will 
of Taylor, 233; Parlier v. Barnes, 
341; Motor Freight v. DuBose, 497; 
White c. Cothran, 510; Greene v. 
Harmon, 344; White v. Phelps, 445 ; 
Hiohway Comm. v. Oil Co., 131; trial 
by court, Yozo v. Armstrong, 287; 
Stezcart 2;. Rogers, 476; right to tr ial  
by jury relates to right a s  i t  existed 
a t  time Constitution was  adopted, 
Raperonis v.  Highmay Comm., 587. 

Trover and Conversion - Williams v.  
Wallace, 637. 

Trusts - Cocke v. Duke University, 1 ; 
Rouse v. Kennedy, 152. 

Union - bction against labor union to 
recover damages for  unlawful sec- 
ondary boycott, Motor Lines v. Bro- 
f7mhood, 316. 

Unjust Enrichment - Implied promise 
lo pay for  services rendered. Jo7m 
son v. Saizders, 291 ; unauthorized 
c3harges for delinquent payment of 
installment, Sodiize v. Mortgage 
Corp., 302. 

Usury - Bank u, Merrimoiz, 335. 

Utilities Comnlission - Utilities Comnt. 
1.. Tel. Co., 369; Utilities Conlm. 2;. 

Conch Co., 43 ; Utilities Cnmiiz. v. 
.Ifenzbcrsliip Corp., 69 ; Utilities 
Comnz. c. Transport, 762. 

T.:.riance -Nonsuit for, Tuulor s. Gar- 
vet Co., 672. 

T'enue - Lic7tte?zfels c. Rank, 146. 

Verdict - I t  is prejudicial error for 
court to in t i~nate  ~ v h a t  jury's verdict 
4onlcl be, S ,  v. Bodwin, 680; where 
verdict is set aside there i~ no judg- 
i~lent from vhich  appeal lies, A t l i i ~ ~  
r .  Doltb, 678. 

T'erificntinn - .i motion is not n plead- 
in< ant1 need not be wrified, Trilliums 
2'. Dcnizi~iq, .340. 



N.C.] KORD ,4ND PHRASE IXDES. 

Tibration - Damage from explosives 
used in excarating for sener outfnll 
line. Ins. CO. T. B7)tthe Brothers Co., 
GO. 

Yohntary Confession - S. 2'. Crazcford, 
x s .  

Wairer - Contractual prorisions in fire 
policy as to time in n~liich action 
mukt be brought ulay be ~vaived. Gas- 
7;1m c. Inswance Co., 12%. 

Wall - Injury to employee in collapse 
(if cement block wall, MeRae v. 1Pal1, 
676. 

"Want" - Held dispositire and not 
merelg precatory, I n  re Trill of 1Til- 
son, 482. 

Warranty-Election between action for 
resciwion and for damages for 
hreach of warranty, Bruton 2'. Bland. 
429. 

Water.: and Water Courses - Mitlgctt 
v, Higl~zcay Conwz., 241. 

Whiskey - See Intoxicating Liquor. 

\T7idow - Share of dissenting widow 
should be computed after deduction 
of Federal estate taxes, Tolson v. 
Yorcng, 506 ; qualification of xrirlon. 
as executrix need not estop her from 
dissenting from will, Joyce 1;. Jouce, --- ia  I ; right of Dower - see Dower. 

Wills - Mental capacity, I n  re Will of 
Tuylo~,, 232 ; construction and opera- 
tion. Trust Go. v. Dodson, 22; Trust 
Go. 1;. XcXee, 416; Worsle~ G. Wor- 
sTe~, 239 ; I n  re Will of Wilson, 482 ; 
Cllappell zr. Ckappell, 737 ; Tf'agonc.r 

7.. Ecaiis, 419; Rule in Shelle.r's Case. 
11,  te  Trill of TPilson, 482; Cl~apptll 
2'. Cl~appell, 737 ; disyent of spouqe. 
2'olson 1;. Young. 506; J o ~ c c  V. .Jo!/ee, 
,--- , 
I . ) (  . election, Bank v. Barbee, iO6; 
after-born children, Trust Co. t. JIc- 
l i ce ,  416: estate taxes, Trust Co. 2;. 

liodson, 22; fact that agreement be- 
tween ha~band  and heirs is mark in 
reliance upon statute gi\ ing husband 
light to dissent from wife's n ill i? 
i~o t  ground for aroiding agreemtwt, 
Roberson v. Penland, 502 ; duties and 
authority of trustees of testamentary 
trust see Trusts. 

\\'itnesses - Charge held for error as 
iiul~eaching credibility of witness, 
IIiy7czcay Conzm. 2'. 011 Co., 131; fnrt 
that answer is not responsi~ e to qlir3+ 
tion does not necessarily render an- 
\wer incompetent, In  re Will of Tact- 
Tor, 323; expert testimony in regard 
to handwriting, Kaperonis V. High- 
 cay Comn~.. ,557 ; absence of endorse- 
upnt on indktment indicating that 
witnesses were examined is not fatal, 
S. v. 3litchcll, 235. 

Wt)rlc - Implied promise to pag for ser- 
 ices rendered, Johnson V. Sandel s, 
291. 

TT'orBmen's Compensation Act - See 
JInster and Servant. 

Worthless Check -Prosecution for is- 
suance of, S, v. Coppley, 542. 

\Trongful Death - Action for, we 
Death. 

Xolling Ordinances - See Municipal 
('or~~orations. 
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ABATEJIEXT ASD REVIVAL 

3. Abatcnlent  f o r  Pendency  of P r i o r  Action. 
The l~endency of a n  actinn between the parties in another jurisdiction is  not 

grounds for abateinent of an  action instituted in this jurisdiction. TV~lbur?~  2;. mil- 
blo n. 205. 

Plea in abatement cannot be sustainecl merely u l~on  a showing of the filing 
of cc~ml~lni~i t  i i ~  a prior action ~ r h e n  there is no proof of s e n  ice of procebs or tha t  
llrocess had ever been issue11 therein. Ibid. 

ACCORD KLLD SATISE'ACTIOS 

5 1. K a t u r e  a n d  Essen t i a l s  of Agreement .  
The trial court's charge as  to the meaning of "accord i~iitl satisfaction" l~c ld  

witliout error. Coopciaticc I;rrclto~~gc ?;. Scott, 51. 
Ortlii~urily ~ v h c n  a n  oll'er of money or l~roperty in full discharge of a n  obli- 

gation is aweptcd nnd retained, such accept:~nce and retention is a complete dis- 
charge of the claini, w e n  though the sum cr property receired is less than the 
:imonnt owin;. l ' r ~ e t i t x s  c. Pt'e?il:as, 101. 

Where a partnership iii real estate held for rentajs 1x1s title to land pur- 
ch:~retl with p:lri:nershil~ funck put in the m i n e  of tlie wife of une of the part- 
1 1 ~ s  niid, after  denland of the other lsartuer for a11 accounting, one of the pieces 
of real estate is conveyed to hi111 with verbal statement tha t  i t  was in conlplete 
settleinwt, the rt'tentinn of the deed and the collection of rentals would constitute 
:I settleincilt regardless of the intent of the ,grantee partner if he accepted the 
iiecd ni; cnnr~yi i ig  the gropcrty to hiin in his indiridunl capacity and collected 
the rcntnls oil tlie basis of indiridnal onwcrslrils, but woulcl not constitute a 
scrtleiuent if he n i ~ r e l y  retain title fur the partnership. offering to account for 
the rcnts and profits in the settlement of the partnership afi'airs. Ibid.  

ADJIISISTRATIYE LAW 

3. Dut i e s  a n d  Au tho r i ty  of A d ~ n i n i s t ~ n t i v e  Boa rds  a n d  , igencies  i n  
Gcaernl.  

Tlw fact of chnnges in nieinbership of :1 municipal board of adjustment be- 
tnrcxn t l ~ e  date of tlie oriqinal hearing and the date of approral  of au  application 
grm~t ing a diccwtionary perwit, is immater;nl. since chiunges in membership of 
;1n ndrninistmt;re hoard do not bre:ili the continuity of the board. Brai~~locl; v. 
1:ocri tl of Id j~ t s f ?~?cwt ,  4% 

5. Adverse  Posscssiomi A m o n g  H e i w  a n d  T e n a n t s  i n  Comnlon. 
TVh~rc lanrlq of tecnn:s in common a n 5  sold under a tax foreclosure in a 

w i t  i11 wliich some of thc tenants a r e  not serred. tho conmiesic~ncr's deed to the  
pinchaser pnraunnt to court order is  not tl;e act of a c+tenant, and therefore 
thc contention that  a tenant purchasing frclm the grantee of the commissioner 
co~ild not acquire title againd t h ~  other tenants is unteixble. Yozc; 2;. d r m t ~ o ~ z g ,  
257. 
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APPEAL ASD ERROR 

1 Sature and Groulids of Appellate Juriscliction in General-Theory 
of Trial. 

An appeal will be determined in accordance with the theory of tr ial  below. 
Cooperative Excha?lge 2;. Scott, 81;  Steele v. Hauling Co., 486. 

3 2. Supervisory Jurisdiction of Supreme Court. 
Eren  though a n  appeal is subject to  dismissal a s  premature, the Supreme 

Court, in the exercise of its discretionary power, may decide a question relating 
to real property sought to be presented by the al~peal.  Bar,  ier v. Randolpli, 741. 

Where appellant ap1)earing i?b P I  opria persona fails to  comply with rules, the  
Supreme Court, in the exercise of its suyerrisorg jurisdiction, may treat  the pur- 
ported appeal a s  a petition for ee? tiorari. H ~ ~ f f n l a n  z.. A r c r a f t  Co., 308. 

On appeal from the refusal of the court to sign a judgment tendered more 
than a year after term, the Supreme Court, in the exercise of its supervisory 
jurisdiction, will order the cause heard de noco. TTesto?~ z.. Hasty ,  444. 

5 3. Right to Appeal and Judgnients Appealable. 
The refusal of the court to sign a judgment tendered orer a Fear after the 

term is not appealable, since there is  no judgment from which a n  appeal n-ill 
lie. Weston c .  Hasty,  444. 

Ordinarily an appeal will lie only froin a Enal judgment, and a n  appeal 
from a n  interlocutory order will be dismissed a s  fraqmentary and premature 
unless i t  affects some substantial right and mill work injury to appellant if not 
corrected before appeal from final judgment. Stecle 5. Hauling Co., 486. 

An appeal will lie iminediatel~ from a n  order allowing motion to strike a 
defendant's entire cross-action, siiice such motioa is in effect a demurrer to the 
cross-action. Zbid. 

The denial of a motion for judgment on the pleadings is not appealable 
aad an  attempted apye:rl therefrom is subject to dismissal as being premature, 
the proper procedure being to except to the denial of the motion and to bring 
the exception fornard  on a n  appeal from a final judgment. Barrier 2;. Ra?~dolpli, 
741. 

A11 order striking allegationr contained in a pleading is  not appealable and 
inny be rerielred prior to trial only by eertiova~i. T17117iams a. Dewwing, 539; 
TTt7llun~ z.. Denning, 5-20. 

An orciei allowmg the filing of a n  amended complaint, made in the discre- 
tion of the court, i> not reriewable in the absence of a showing of abuse of dis- 
cretion. T I  t77tanlr v. D ( m i ~ l r / ,  330. 

Wheie the verdict is ie t  aside in the court's discretion, there is no judgment 
froin n l i i ~ l i  a n  al~l~ewl ]nay be talien, and on appeal from the  action of the court 
setting the j udgm~nt  aiitle appellant cannot piesent his contentionr of error in 
clci~yinq In, motion for jutkment ns of ilonwit. A t X z i l s  c .  Doub, GTS. 

Where notice of appeal is giren solel) from the refwal  of the clerk to siqn 
the judgment tpndercd aftei  the ~ e r d i c t  had been aet a ~ i t l e  by the tr ial  jndye. 
111~ a lq~eal  iuu\t l)? disini~vxl. ~i111.e 110 nl1pe:ll lies from Thc clerk of the Sul>er~or 
Couit to the Sulneme Court. Ibitl. 

# 4. Parties Who May Appeal; "Party Aggrieved." 

Only the party aggrieved by the judglllellt may appenl therefrom, and the 
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party aggrieved is one whose substantial rights are affected by the judgment. 
cob fir)^ 1;. Titl~be~. Gorp., 173. 

Where lhintiffs are estopped from chinling the land in controversy by 
judgment on the merits thnt they are not the owners thereof, no judgment in 
regard to the uze of the land can affect m y  substantial right of theirs, and their 
attempted aplx%l from nil order continuing to the hearing an  order restraining 
then1 from cutting timber from t l i ~  land will be tlisrnissed. Zbid. 

Where a trustor's cclnitg has been dixested by foreclosnr~ of the junior 
deed of trnst on the proper&, he has no riglit.; in the property and is not a 
party aggrie~ed by an order dissolving all injunction against foreclosure of 
the senior deed of trust. Gas1;ilrs ? .  I'oti11:cr 1t70r ks,  191. 

Where an nction is entitled nanleil individu:~ls "t/nn a nnrued corporation. 
the corporatinu cannot be the p ~ r t y  aaqrieved by a11 order striking tlle names 
of the indiriduals and the letters "t/a" from the captions of the summons and 
complaint nnil the ref~rcnccs to mid indi~itlnals from the complaint. Williams 
u. De??niirq, 541. 

Where it appears of record that after tile institution of the action, but be- 
fore the lienring, the 1)laintiff died, n purported appeal in the name of the cle- 
censrd plaintiff is n nullity as  well as an nnonialy, and the appeal must be dis- 
n~issed. there being nothing to indicate that tlle personal representative mas 
substitnteil as a party. Seal  c. Dtscoui~t Corp., 771. 

§ 6. Moot Questions a n d  Advisory Opinions. 

Where the act souq11t to be enjoined haq been done pending the appeal, the 
appeal becomes moot aild will be dismissed. Gaslims v. Pertilber It'orks, 191; 
b'ltlto~? v. Xorganton, 345. 

Action held in effect one for acl~isory opinion and is dismissed. Holdcrson 
c. T7awe  count?^, 5%. 

9 7. Demurrers  a n d  Rlotions i n  Supreme Court. 

Upon deiuurrer orc tenirs in the Supreme Court for failure of tlie complaint 
to state a cause of action, the Court will consider only the ground upon which 
tlie complaint is challenged in the brief. Ins. Co. v. Bl!jtlfe Brothers Co., 69. 

11. Appeal a n d  Appeal Entries.  

Appellant ic; required to hare  the appeal entered by the clerk on the judg- 
illelit docliet and notice of al~peal given tlie .~drerse  party within ten days from 
the entry of the jndqnicnt, Q.S. 1-290, G.S. 1-279, and when the statutory re- 
quireme11t.j are not coml)lied with, the Supreme Court obtains no jurisdiction 
of the purported nppenl. TT'altcr COT]). c. Gillianz, 211. 

# 12. Jurisdiction a n d  Powers  of Lower Court a f t e r  Appeal. 

The trinl conrt may disnii% the appeal upon failure of appellant to file 
the stay bond ortlcred as n condition precc~lent to the appeal. G.S. 1-289. or 
x~licn alqwllant fails to serve c;taterurnt of lhe case on ?l)peal within the time 
specified. TT7altcr. Corp. v. G'iTl~c!i~, 211. 

After appeal and the termination of tlle term, the trial cowt is frmct~ts 
of/ic710 except, after ~loticc mid on a proper showing, he may adjudge that the 
apl~eal h<is been abancloned, and has authority. prorided countercase or ex- 
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ceptions to appellant's statement of the case on appeal is filed within the time 
allowecl, to settle the case on appeal. Uachine Co. I;. Dizon, 732. 

16. Cer t io ra r i  a s  Method of Review. 
Where plaintiff, appearing in  propria persona because of an asserted in- 

ability to employ counsel, fails to comply with the rules of court governing ap- 
peals, the Supreme Court, in the exercise of its supervisory jurisdiction. may 
treat  the purported appeal as  a petition for certiorari. When, upon considera- 
tion of the entire record thus brought up, there is not sufficient error in the 
record or merit in the appeal to  arrant issuance of the writ, the  writ must 
be denied and the appeal dismissed. Huffnlurz v. Aircraft Co., 308. 

S 19. F o r m  of a n d  Necessity f o r  Objections,  Except ions  and Assign- 
m e n t s  of Error in General .  

The Rules governing appeals a r e  mandatory. Walter Corp. 2;. Gilliam, 211. 
An assignnlent of error must be supported by a n  exception duly noted in 

the record. Cooperatice Exchange z. Scotf, 81. 
Exceptions must be grouped under the assignments of error. Walter Corp. 

v. Gillian~, 211; Williams v. Denning, 539. 
Where no assignment of error appears in the record, the appeal is  subject 

to dismissal. Tr'illiams I;. D e ~ ~ n i n g ,  540. 

29. Mak ing  Out a n d  H e a r i n g  Case  o n  Appeal. 

I n  those instances requirii~g a case on appeal the appellant must serve 
statement of case on appeal on appellee or its attorney, and if the parties do 
nol agree, the case must be settled by the court. G.S. 1-283, while if the appeal 
is on the record proper, it must be certified to the Supreme Court by the clerk 
of the Superior Court, G.S. 1-284. T a l t e r  Corp. 1;. Gzlliam, 211. 

Where appellant serves no statenlent of case on aypeal on appellee and no 
case on apl~eal  is settled by the court, there is no proper statement of case on 
appeal, and the Supreine Court can review only the record proper for  errors 
appearing upon its face. Tzciford z'. IIarrison, 217. 

When no statement of enqe on a l~peal  iq serred within the time allowed by 
T alitl order. there is no proper statenlent of case on a p ~ ~ a l ,  and the appellate 
court is confined to a revielv of the record proper for error appearing on i ts  
face. M a r l ~ m  Co. I;. Dixou, 732. 

Judge of county ciril court. after  nllo~r-ing. a t  the time of the appeal, es- 
tension of time for service of case on appeal, has no authority to enlarge the 
time further. Zbid.  

38. Docket ing  of Record .  
Where the record is not doclieted in the Snpreme Court \vithin the time 

allowed by the r~ l l c s  so tha t  the aypeal is carried hcyond the  term a t  n hich it 
should have bwn  hcard, the Supreme Court ~v i l l  iliwiiw the appeal e s  )no o 
? i ~ ~ t z l .  ICer1~ud7c c. B011~11, 774. 

§ 34. F o r m  a n d  Requis i tes  of I k c o r d .  

Ohjcction that  appellant, instead of reducing the testimony to narrative 
form, merely gnre conclusions a s  to the meaning of the testimony, should ordi- 
narily be lirerel~teil by countercnbe or eweptions to the case on appeal, and the 
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appeal will not be disl~iissed under Rule 19(4) unless the narration of the evi- 
dence is fatally defective. Iiellcr v. Xills ,  Inc., 571. 

3 33. Conclnsireness and  Etiect of Record and  Matters no t  Appearing 
Therein. 

The Supremc~ Conrt n-ill take judicial notice of its o~vn records. S m i n  v. 
CI cusnlan, 163; 8 .  2;. Pnttou, 350. 

The Suprenle Court is bouud by the record ni certified. I?& I T  TT'zlT o f  
l'nylor, 232. 

§ 38. I ~ o r n i  and  Contents of the  Brief. 

The brief must contairi a clr:lr al:d concise statement of the questions in- 
vo l~ed  on appeal, and a succinct statement of the facts. Walter  C'oip. @. Gil- 
l int~i ,  211. 

A question raised by assignments of error but not discussed in the brief is 
deemed abauduned. I:~.orl;~cartl~ ,L'. L m i c r ,  279 ; Taylor u. Tzci~l C i t ! ~  Club, 433 ; 
1Vl~ite v.  Coihran, 610. 

§ 39. Presulnption a n d  Burden of Showing Error. 

The burden is on appellant not only to shom error but that except for the 
asaerted error a dift'tvnt result was reawnably probable. Xaybert-y v. Coach 
Lints,  126. 

g 41. Harmless and  Prejudicial E r r o r  i n  Ailmission o r  Exclusion of 
Evidence. 

Whcrc the evidence ewluded does not appear in tlle record, it cannot be 
clctcrmincd on appeal that ita csclusion was prejudicial. Cooperative Excl~ange 
v. Scott, 81. 

The admission of incompetent evidence over objection cannot be held prej- 
udicial where thweafter subtantially similar ericlellce is admitted without ob- 
jection. S m i t l ~  C. S i n l p ~ ~ n ,  601. 

Where nonsuit wonld have to be sustained even if the evidence excluded 
Twrc admitted, the exclusioil of the eridence cannot be prejudicial. Berger u. 
Cot~nzccll, 108. 

s 42. Harmless and Prejudicial E r r o r  i n  Instructions. 

An instruction more ftlvorable to a party than that to which he is entitled 
cannot be held prejudicial on his appeal. S i ~ ~ z p s o ? ~  v. TT700d, 1.58. 

3 44. Inr i ted Error .  

An erroneous instruction given in accordance with appellant's xvritten 
p r a ~  cr for special instructions is invited error of nhich appellant may not corn- 
l~lain nutnitlist:~ntlin,rr the statement of tlie court that it would have g i ~ e n  such 
instl~nctiona even ill the ab>ence of n request. Occttorz 2;. Ovetton, 339. 

TT'hcre the l~leadiilgs. evidence and record of the trial nffirmatirelg shom 
that plaintiK prct1ic:itcd his assertion of a defendant's liability under tlle family 
purpose doctrine solely nlion the basis of such defeliilnnt's ownership of the 
rehicle, plaintiff is in no lmition to complnin if the court submits the issue 
nl~on the theory ndvanced by plaintiff. iSmitl~ 2;. Sittipson, 601. 
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S 46. Review of Discretionary JIatter5. 

The action of the trial judge in setting tlle verdict aside in the exercise of 
its discretion i s  not reriewable in tlie absence of a showing of abuse of discre- 
tion. A t k ~ r ~ s  c. Doub, GTS. 

s 40. Review of Findings or of Judgment on Findings. 

A failure to find facts eeseiitial to tlie determination of the rights of the 
llarties ~ ~ c c i ~ ~ s i t a t e s  a rcn1a1id o t  the cause to the fact finding agency. r t l l z t ~ t s  
Corrtrn z. Xe~nbci  slr rp Co? p., 39. 

The findings of fact by tlie court npon t l ~ c  llearii~g of a motion to quash 
service and  di ru~iss  the action arid crosb action against defendant a r e  conclu- 
iir e on appeal if supportrd by comj)etent evidence, not~vitlistanding that  there 
iilay be ev~dence coi~tta.  Farnter v. Fcrl is, G10. 

s 31. Review of Judg~nents on Motions to Sonsnit. 

Where defendant introduces tes t imon~.  only the motion to nonsuit made a t  
the close of all of the evidence will be considered on appeal. Rosser v. S m i t l ~ ,  
647. 

50. Force and Effect of Decision of Suprenie Court. 

Certification of the decision of tbe Supreme Court affirming tlie judgment 
below terminates tlle susgen+m effected by the appeal and the judgment of the 
lower court goes uito effect. Striclilatld z. jack so^^, 190. 

g 60. Law of the Case and Subsequent Proceedings. 

A prorisiou of a judgment from rr-hich no apl~eal  is talien becomes the law 
of tlie case. Barzli c. Barbcc, 106. 

TT'here the Suprenic Court has held tha t  a mortqagee was  not estopped 
froin atrncliiny the validity of a materialman's lien, tne decision becomes the 
law of the ca5e. and a n  appeal from order of the Superior Court in conformitr 
nit11 the decision will he dismissed i11 the absence of new eridence sufficient to 
affect tlie ruling. P i ~ d d u  v. L~inlber Co., 121. 

Decision on appeal tha t  the evidence n . 1 ~  sufficient to be submitted to  the 
jury on the issue of contributory neqligence is the law of the case and requires 
the submisiioli of the i swe  upon eTidence :it the retrial which is  a t  least a s  
favorable to dcfeiidanl a s  that upon the ori:innl trial. Wcacer v. Belz~lctt, 427. 

S 8. Revocation and Suspension of Driver's License. 

The reTocatio1: of a clrirer's licenqe is a quaqi-judicinl act, and a drirer may 
not sue hi5 iilaurer for f,&c statalienti  by i ~ l w r ~ r  lea(1ing to tlie re1ccation of 
the clri~ el's licence. Robinson c. Caszrult~ Go., 284. 

Where no warrwnt, summons, arrest  report, or other lawful process iq 
ier\etl  1011 or tlelireled to the d l i rer  of nn al~tc~iuobi!e arrested in another stat13. 
cridence tlmt a col~y of tlie arre.t report Tab 11laced among his personal eflectb 
and tlmt lie delirered n sum in cash to a n  off~cial  to obtain his relence. nliicli 
smii na\ not rctanled, is insufficie~it to shov a judicial forfeiture of bnil o r  
collateral depoi~ted to fecure defendant's l)rescnccJ in court. G.S. 20-16(a) ( T ) ,  
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and the Department of Motor Vehicles is not authorized to suspend or revoke 
the operator's license upon such evidence. Iit ve Domelly,  373. 

A license to operate a nmtor vehicle on public highways of this State is a 
perqonal privilege and property right of wliich a person may not be deprived 
except in accordance with statutory prolisions as  they are written and con- 
strued in this jurisdiction, and a contrary holding in another jurisdiction is not 
conclusi\e here. Ibid. 

The provisions of G.S. 20-16(a) (7)  that the Department of Motor Tehicles 
shall have authority to suspend a n  operator's license upon a showing by its 
records or "other satisfactory evidence" that the licensee has committed an 
offense in another state which, if committed here, would warrant revocation, 
held to refer to the form of notice of conviction in another state and does not 
purport to confer extra territorial jlirisdiction on our courts to determine the 
guilt or innocenc3e ot a person charged with committing an offense in another 
state. Ib id .  

On appeal from the discretionary suspension of an automobile driver's li- 
cense, the hearing in the Superior Court is de floco, and the Superior Court is 
not vested with any discretionary authority but is empowered to make only 
judicial review of the facts to ascertain whether the licensee is in fact and in 
law subject to suspension or revocation. Ib id .  

5 6. Safety Statutes  a n d  Ordinances i n  General. 
The requirement of G.S. 20-140(b) t l ~ a t  the driver of a vehicle must drive 

same with due caution and circumspection and in a manner so as not to en- 
danger or be likely to endanger persons or property, provides an absolulte 
standard of care, and the violation of the statute constitutes negligence per se. 
Boykin 2;. Bissette, 293. 

5 7. Attention to Road a n d  Due Care i n  General. 
I r r e s p e ~ t i ~ e  of statute, the operator of n motor vehicle is under duty to 

exercise that care which a reasonably prudent person mould exercise under 
similar circumstances to prevent injury to persons or property. Boykin v. Bis- 
sctfe, 293. 

3 8. Turning; a n d  Turn  Signa81s. 
A driTer intending to go straight through an intersection has the right to 

assume and act on the assumption that all other travelers will observe the law 
and not block his lane of travel by a left turn nithont first ascertaining that 
such move could be made in safety. Harris v. Parris, 324. 

9. Stopping, Parking,  Si,gnals a n d  Lights. 
I t  is negligence to permit a disabled T-ehicle to stanrl on a highmiy a t  night 

without lights, blocking a lane of traffic, without giving warning to approach- 
inr rel~icle.;. D c x v n  2;. Board of Edzrcafioiz, s33; Bcas7ey w. Williams, 361. 

1 0  Negligence and  Contributory Negligence i n  Hit t ing Vehicle Stop- 
pcil or Parked on  Highway. 

Where a nlotorist is traveling within the maximum legal speed he will not 
I w  held contributorilg negligent as a matter of law in colliding with the rear 
of a vehiclp left in his lane of traffic a t  nighttime n-ithout lights. Dezern v. 
Board of  Education, 333. 
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$j 11. Lights. 

The 5tatutory prorisions prescribing lighting devices to be used a t  night on 
rehiclr.:, including bicycles, v e r e  enacted in the interest of public safety, and 
the violntion of the stntutorr prorisions is negligence lm' se. Orendine v. Lozcr.~~, 
709. 

5 13. Following Vehicles and Passing Vehicles Traveling in Same Di- 
rection. 

The nnclible warning ~ v i t h  horn or other signaling device required by G.S. 
20-140()3) to be g h e n  by a drirer before passing or attenlpting to pass a pre- 
ceding rehiclr ~ i ~ n s t  be given in reasoilable time to affo:J the driver of the pre- 
cedinc vcliicle opportunity to aroid injury nhich  wonld result from a left turn  
or a crossing m-er of the center of the liighway, and while the failure to obserre 
tile rccjuirelnents of the statute is not neqligcnce per sc. i t  is evidence to be con- 
sidrreii with other facts and circumst:inces upon the ksue. Boykm v. Rissctte. 
29.7. 

3 15. Right Side of Road and Passing Vehicles Traveling in Opposite 
Direction. 

TVhcre defendant's ~ e h i c l e  careens to his left of the liigllway a s  the result 
of his loss of control became he  was following the prxecling vehicle too cloqe- 
ly, his ncgligmce is the pros i~nnte  came  of his collision with a car appronching 
from opposite direction. Forga v. T e s t .  1E2. 

Complaint alleging tha t  n clrirer approaching from the opposite direction 
drove to his left of the center line of the h iqh~ray  and collided with two sta- 
tionary cals. ~nflicting injuries to plaintiff', n h o  xras sitting in one of theru, held 
to state a cause of action against such drirer. Copple v. IT'arner, 'i27. 

3 17. Intersections. 

The charge of the court in regard of the duty of n motorist, notwithstand- 
ing he I.: ;ir en the right-of-way by a flashinq yellow traffic signal, to keep a 
lookout commensurate with the danger crcnted bx the weather and the 011- 
structed v rw  of the iritersection, mid tha t  if he  saw or should h a r e  s w n  the 
other ~ e h i r l e  approaching under circwnstaiices vrl~ich gare  or should have 
given notice that  the other motorist conld not or noulrl not stop, he nns re- 
quired to m e  :xi1 precxutions rca.:onably a t  l~i.: command to aroid colli.:ion, 7 d d  
not to tontnnl grejudlcial elror. Jlaubet I I /  1). Coack Lines, 1%. 

Where both parties introducr evidences that  the intersection a t  which the 
collision occnrird 11,rd electric control sigiinls and the m11nicil)al ortlinance is 
pleaded b~ the one pa1:y and it;: existence arlnlittetl by the other, the fact  tha t  
the ordii~n~lc.' is not introtlnced in evidence iq not fatal and G.S. 20-135 is not 
applicabir. 11T71~t? 1.. Phclps, 44.5. 

TYl~ere the evitlence clisc!o~es tha t  the street intersection in question 11:1d 
elcctricall~ operated trnffic sign:~ls. with the usuai rr11, r e l l o~ r ,  and green lights, 
the rights of a motorist at such intersection arc. controlled by the traffic sig- 
nals ;ti111 not by G.S. 20-3.54(b). W l ~ i t e  2. Cotlirair. ,510. 

A ~ ~ ~ o t o t i i t  ap~~roach ing  a n  illter.:ection controlled by signal lights js under 
duly to xniuta in  n yroper lookout awl  to lieel) his ~ e h i c l e  in reasonable c o ~ l t ~ o l  
in order that  11r may stop before entering the intersection if the erern liqht 
changes to yellow or red before lie enters the intelsection, and a folloxving 1no- 



808 AXALYTICAL INDEX. [260 

torist is under duty to keep his vehicle un(ler reasonable control in order that 
he may avoid collision with the preceding rehicle in the event its driver is re- 
quired to stop b(~fore entering the intersection bx reason of the changing of the 
signal lights. Ibid.  

5 19. Sudden Emergencies. 
A party may not invoke the doctrine of sudden emergency when such 

party's ilegligence contributes to the creation of the emergency. Po,ya v. West, 
182; Bo~ikin v. Bissctte, 205. 

2.5. Speed in General. 
The fact that tlie speed of a ~~ehic le  is lover than that fixed by statute 

does not relieve the driver from the duty to decrease speed n-hen approaching 
and crossing an intersection, or when hazard esists with respect to weather or 
highway conditions, and speed shall be reduced as may be necessary to avoid 
colliding with any vehicle on the high~vay. ICeller G. Mills, Im, 571. 

5 33. Pedestrians. 
A pedestrian violates the statute if he walks on his right of the highway, 

even though he on the shoulder. Simpson 2;. W o o d ,  157. 
I t  is the duty of a pedestrian to look before attempting to cross a highway 

in a rural section and to keep a timely lookout for npproaching motor traffic 
in the exercise of the duty to use ordinary rare for her own protection, and the 
law will hold her to the duty of seeing what she could and should hare seen 
if she had exercised such care. Rosser 2;. Srrzitl~, 647. 

S 33. Pleadings in Autoniobile Accident Cases. 
,illegations held insufficient to state Cduse of action against one of two 

defendants, since the facts alleged failed to show a causal relation between 
such defendant's negligence and the injuries suffered by plaintiff. Batts v. Fag- 
gart, 641. 

Plaintiff is not entitled to plead a prior conviction of defendant of man- 
slaughter growing out of the same accident. Moore 2;. Young, 654. 

37. Relevancy and Competency of Evidence in General. 
Evidence of defendant's con~iction of manslaughter growing out of the 

xmle accident is incompetelit. Moore 2;. Young, =1. 
Evidence that defendant pleaded guilty to a criminal charge arising out of 

tlie same accident is ordinarily conlpctent, znd the admission of such evidence 
in this case could not have prejudiced def(w1ant in riem of defendant's own 
theory of how the accident occurred. Grant v. Si~ad~ick ,  674. 

38. Opinion Evidence a s  to Speed. 
Testimony as to speed of plaintiff's car some one-half mile before reaching 

the intersection a t  which tlle accidcnt occurred held not too remote under the 
circumstances of this cnsc. Arlki~zs 2;. Dills, 206. 

A 1 3 - ~ ~ a r - o l d  boy may testify as  to speed of car from his observation of 
tllc movement of the lights along tlie highway. S. v. Harri~igton, 663. 

a 41% S~~fficicncy of Evidence of Negligence and Nonsuit in General. 
The court will take judicial notice that a truck traveling forty-five miles 

per hour cannot be stopped within thirty-tl~ree feet, and when plaintiff's con- 
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tention of negligence is based on such inherently impossible situation, nonsuit 
is proper. Bulgess v. Mattox,  306. 

Testimony and tlie physical facts a t  the scene of a n  accident which a re  
sufficient fur  the jury to infer that  defendant n a s  traveling a t  excessive speed 
under the circumstances in driving on a wet street entering a n  intersection, 
tha t  lie attempted to turn right and n a s  unable to control his vehicle so tha t  i t  
btrllcli the sick of a xeliicle stopped on the intersecting street in obedience to  
the tlaffic contlol signal, 7lcltl snficient to be i u b m i t t ~ d  to the jury on the issue 
of defendant's negligence. Iiellcr z. X177s, I~rc. ,  371. 

Allegations tliat tlcfendai~t's truck, npl~roi~ching frvm the opposite direction, 
suddenlg s w r v e d  into plaintift"~ lane of trarel, but with eridence tha t  clefen- 
ilant's trncli was n~or ing  slowly behind an mlighted t r ~ ~ c k  and that  defendant's 
truck hail its left \ r l~eel  some two to tu-o nnd one-half feet to the left of the 
centei~line o f  the l l i g l i~ay ,  and that  plaintib r an  into the vheel, held to war- 
rant  n;~lisnit for varinnce. Taylor 2'. Garrett Co.. 672. 

5 41c. Snfiiciency of Evidence of Segligence in Failing to Stay on Right 
Side of Highwag in Passing Velijcles Trarsling in Opposite 
Direction. 

Eridence tliat deimdant,  traveling in the opposite direction, l~nllecl out 
from 11~'iiin(i the' seco?l(l Car l~recediiig her on the l~igli~rily into plaintiff's lane 
of t1,xrc.l. lrc7d snff~rient to t:rlie tlie issue of nerligence to the jury. Grant G. 
Sl~cidric~l;, 674. 

4 l d .  Suficiency of Evidence of Negligence in Passing Car Traveling 
in Same Direction. 

ET-idcnre tending to show that  defendant clrirer nttemptecl to pass a I re-  
ceding truck in open country on two occasions but was  1)rerented from doing 
so by t l i i~ n-enring of the truclc orer the center line of the highway, tha t  defen- 
dant nttwil?tetl to ~ : m s  on a third occasion without preriously sounding her 
horn ni~il. as  the. rehicles cnme abreast, tile l~receding vehicle ~ ~ e e r e d  to its left 
orer  the. center l i ~ c  of the highway, and that  defendant, upon apprehending the 
tlnnger. tlieu so~~n(letl  her horn. was  forced onto the shoulder to her left, lost 
c ~ ~ n r r o l  nml raii off the highway to hcr left, resnlting in the fatal  injury to a 
lr;mwjger, i s  lle111 wM(.in~C to orrJ~'rnle nolisnit in an  :~ction for  the  wrongful 
deaih of tlir 1,:r~sPiigt~r. Uogliill c. I:issctlc, 295. 

W I l e .  Sufficic.ncy of Evidence of Negligence in Stopping or Parking. 

Evicience that the tlrircr of a car  left the rehiele standing urlattended n-ith- 
ont lig!!ts :IT nighttime. plrtially on the lmrd surface, and that  l~ la in t ib  was 
unni~lr  t o  st011 before strikinir t l l ~  rear uf t l i ~  vehicle when he  first saw it nlmn 
rtwmiilg his hriglit !ights after di~nnling his Iiglits in response to oncoming 
:r:rltic. lrcltl sufficient to Ilc ~nhmit ted  to the juq-  on the issue of ncgligense. 
B(wslc!j r ,  TI~illi(zi11.s. .XI. 

R 4 l f .  Snfficienry of Evidcnce of S~gligence in Ii7ollowing too Closely 
and in Hitting Preceding Vehicle. 

The eritlence in this case is 71cld sufficient to be subnlitted to the jury on 
the issl~rs t ~ f  clefcndant's negligence in collicli~g n-it11 the rear of the automobile 
clri~-iw 11:. ~~lnil i t iff .  Parlier. c. Bu~?tcs .  341. 
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Eridence tending to show that plaintiff stopped behind a preceding car, 
which had stopped for n stop light a t  an intersection,  hat defendant, who was 
following behind plaintiff's car a t  a speed not exceeding ten miles per hour and 
a distance of about thirty feet, applied his brakes but that his car skidded on 
the ice and snow down an incline and bumped the rear of plaintiff's vehicle, 
inflicting no damage to defendant's car and insignificant damage to plaintiff's 
whicle, held insufficient to be submitted to the jury in plaintiff's action to re- 
corer for personal injury. Czi l~er  2;. LaRoacR, 559. 

§ 410. Sufficiency of Evidence of Negligence in Excessive Speed at 
Intersection. 

Plaintiff's evidence held sufficient to be submitted to the jury on the issue 
of defendant's negligence in entering the intersection a t  excessire speed and 
colliding with plaintiff's car which had first entered the intersection. Tripp v. 
Harris, 200. 

8 41h. Sufficiency of Evidence of Negligence i n  Turning and  in Hit t ing 
Turning Vehicles. 

Evidence that a driver, immediately upon the turning of the traffic control 
signal facing him from red to green, turned left in an attempt to cross tlme 
three lanes for traffic approaching the intersection from the opposite direction, 
and was struck by n vehicle in the middle lane which she did not even see be- 
fore impact, i s  held sufficient to be submitted to the jury on the issue of such 
drirer's negligence. Harris v. Purris, 521. 

Evidence tlmat the driver of a car trareling in the middle lane of three 
lanes of traffic for his direction, struclr a wlmicle which had approached the in- 
tersection from tlie opposite direction and which, immediately upon the chang- 
ing of the traffic control signal from red to green, had turned left suddenly in 
the path of onconling traffic, held insufficient to be submitted to tlie jury on the 
issue of such driver's negligence. Ibirl. 

§ 411. Sufficiency of Evidence of Segligence in  Striking Pedestrian. 
Eridence disclosing that a pedestrian, instead of crossing a t  an intersection 

where he had the right of wny, G.S. 20-li4(a),  elected to cross some 100 feet 
south of the intersection, and that he was struclr by defendant motorist who 
was trareling. ~ r i t h  iiis lights on, sonie 23 miles per hour in a 3;; mile per hour 
zonc. is hcltl to warrant nonsuit in the absence of evidence not only tlmat plain- 
tiff was ohlirious to the danger but that defendant saw, or in tlme esercise of 
rensonnble care ~llould 1ia1-e wen, that plaintilr was not aware of the approach- 
ing dn?~ger. Jo17;urs 1;. Tlromas, SOS. 

4 l m .  Su1ficirnc)- of Evidence of Negligence i11 Striking Children. 
In an action to recorer for the denth of a fire year old child, fatally in- 

jured wllen struck by nil nutcnnobile driren by defendant a t  night ns the child 
wus crossing the street a t  mi angle in the same general direction as defendant 
~ r n s  driving, nonsuit is erroneousl~ allowed when there is trstimony of a ~ r i t -  
l i e s  pcrnmitting the inference, tl1il.t tlefendallt orertoolr and passed tlic witness 
ns t11c witness was tr:ireling at the n~nsimunl lawful speed of 33 miles 1)er hour 
for that zone. Daris v. Pirmrll, 222. 

Eridwce t l a t  n child lew than fire gears old was on the hard surface of 
a higli~rag, unnttended, and clearly visible to defendant while he trarelecl a 



N.C.] ANALYTICAL IKDEX. 

distance of one-half mile, tha t  she r an  across the highvay toward her  compan- 
ion, another small child, ~ v h e n  defendant was only some 40 feet away, and tha t  
defendant could not then aroid striking the child, notwithstanding he  had re- 
dnced his speed from some 43 iniles per hour to 23 iniles per hour, held sufficient 
to be snbruitted to the jury. Henderson v. Lockleur, 582. 

§ 41s. Sufficiency of Evidence of Segligence in Striking Bicyclists. 
Evidence farorable to plaintiff which tends to show that plaintiff was rid- 

ing his bicycle on the right side of the highway, that  the bicycle was  equipped 
with a reflector on the rear as  required by G.S. 20-120(e), and tha t  plaintiff 
was  strwlc from the rear by the automobile driven by defendant, who had 
drunk some beer and was  trareling at esccbtsire sl~eeil :aild rnmmed the bicycle 
withoiit slnc.keniirg speed or sounding his hnm,  etc.. is 71e7d sufficient to be sub- 
mitted t o  tllc jurv on the issue of defendant's negligence. O;.ci!dine v. Lozcr~,  
709. 

g 42d. Contributory Negligence in Hitting Stopped or Parked Vchirle. 
pinintiff n 9 l  not be lleltl contribntoril~ n ~ g l i q ~ n t  a s  a inatter of lan- in 

striking the rear of a vehicle left nnnttendpd on :I 11igh\vay a t  nighttime with- 
out lights when l~laintil't' a t  tllc time is trnrpling TT-ithin the statutory maximilin 
sl~eed limit. Bcaslcl~ 1;. TT'illion1.s. 561. 

g 42e. Contrib~itory Xepligence in Following too Closely. 

5 42g. Sonsuit for Colltrib~ltory Segligence in Failing to Yield Right 
of \Vay at Intersrction. 

Pl:lin:ifl. I ~ T - c l i n g  enst, entered the intersection after stopping and seeing 
t1eferltl:cnt'~ tr111.1i. still sonic distance n~vny, npproacliing from the south. The 
eviclencc ~ ~ q q w r r r d  conflicting iufrrcnces a s  to ~vl~et l ic~r  n driver of reasonable 
tnre  nncl pruilcncc a t  the t h e  of s e e i ~ ~ g  the ny~pronching truck, would h a ~ e  bcleu 
justifictl in Iwlirriiy tllnt he conld pnsr safely thronqh the ir~tersectioll ahead of 
the nlilprt~acl~ilie truc:k. 11~717: The eviclence does not show contributory ilegli- 
gelice ns n n ~ a t t c r  of inn-. Trip[) 2'. Ifcli.r.i.s, 200. 

5 4%. Contributory Negligcmce in Taking Position of Peril on Vehicle. 
-1 ~!:iiutif'l' who rollmtnrily and without any obligation to do so l~laces him- 

at,lf nlIl111 the lii~otl of n truck in order to weigh clown its bnn1l)er so that  the 
trnclt ~liigilt lpl~s!~ iin : ~ ~ t o i n t i h i I ~  tn siart  its nlotor n-ill be held guilty of co11- 
tr l l)n(;~)r-  n~ql igrw*e hnrring :is n niatfc~r of law his right tn recover for injuries 
an-t;!ii?rtl \\.l~eii hc ux.: thr.nn-n from thp hmrd of the trncl; by a sudden mow- 
nieiit \~l-hich iniglit hare  bfc'n nn i i~ i~ in t ed  ill s l r h  oper:~tion. UI(?~CS.Y z'. -11atto.r. 
3O.j. 

W 421~. C'ontribntory Segligence of Pedestrian. 
Eri(1enc.e h ~ l d  to slion. cin~triblitory negligence a s  :I matter of law on lm-t 

of ~c t l r r t r i an .  IZosso 2;. S m i f l ~ ,  647. 

$2111. (10ntribnto~y Negligence of Bicyclist.;. 
-Xlwriie c~f front bicycle lamp lleld not l)ro\iinntc c n n v  or contiibuting 

cnnw tu ~111!i<ion from tile rear. O . I O I ~ I I I C  2: LOIP~!/, 709. 
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9 43. Sufficiency of Evidence of Concurring Negligence. 
Allegations held insufficient to show that injuries were the result of the 

first of two collisions. Baf t s  c. Fnggart, 641. 
Author of negligence causing first collision not resulting in injury is not 

jointly liable with author of negligence independently causing second collision. 
Copple v. Warner ,  727. 

§ 46. Instructions in Antonlobile Accident Cases. 
Where there is no evidence that the scene of the accident was within a 

business district as defined in G.S. 20-38(a), a charge as  to the maximum speed 
in a business district must be held for prejudicial error in charging on an ab- 
stract principle of l a r  not supported by any evidence in the case. Parlier v. 
Barnes, 311 

Instruction on inapplicable law is error. Whi t e  c. Phelps, 445; Motor 
Freiglrt v. DuBosc, 497; Whi t e  v. Cochratz, 510. 

§ 47. Liabilities of Driver t o  Guests o r  Passengers. 
In those jurisdictions having a host-guest statute limiting the liability of 

the driver of an autoinobile for injuries to a guest passenger, the burden is 
npon plaintiff passenger to allege and prove facts sufficient to show that the 
actual relationship existing between plaintiff' and defendant a t  the time of the 
collision was not that of guest and host within the meaning of the statute. 
Frisbee v. Wes t ,  269. 

Evidence held insufficient to show that plaintiff was other than a gratuitous 
guest a t  the time of the accident in suit. Ibid. 

Evidence that defendant, while his invitee was attempting to enter the ve- 
hicle but before lie was actually in, started the vehicle, resulting in injury to 
the invitee, held sufficient to be submitted to the jury on the issue of negligence. 
Fawar v. Farrar, 583. 

§ 40. Contributory Negligence of Guest o r  Passenger. 
Evidence that the driver, turning left ai?d stopping in the crossover in the 

median qepamting the lanes in a four-lane highway, waited for several cars to 
l)ars, aslied his passenger if there were any more cars coming, that the passen- 
wr .  without looking, stated no and that the driver drore into the highway and 
was struck about 25 feet from the crossover, lleld to show contributory negli- 
gence as a iuatter of law on the part of the passenger. Jlartin v. Jfartin,  412. 

The evidence in this case i s  held snficicmt to be submitted to the jury on 
the question of plaintifr passenger's contributory negligence in voluntaril~ riding 
~vithout  rotes st in a car drircn by defendam when plaintiff knew defmdant to 
be under the influcncc of intoxicating beverages. Howell c. Lnzrlcss, 670. 

§ 33. Liability of Owner f o r  Driver's Negligence i n  General. 

The mere f;lct of onncrship of a vehicle does not impose liabilitv for injury 
inflicted as  a resnlt of the negligent operation of the vehicle by the driver, but 
in order to hold the owwr li:tble, plaintiff uiust show facts calling for the ap- 
1)licntion of the doctrine of 1,rrl)o1~7rnt slipe~ior, or that the owner mas negligent 
liiniself in providing a dangcrc~usly defrctiw rehicle or in 1)ermittiag a lino~vn 
incomyetent to  drive, and mere evidcnce that the owner ~ermittecl the tort- 
feasor to drive is insufficient to be submitted to the jury on the question of tlle 
owner's liability. Bcaslcu 2'. I17illinms, 361. 
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5 54f. Sufficiency of 

AUTOJIOBILES-Continued. 

Evidence on Issue of Respondeat Superior. 
Evidence of the color and size of the truck which struck plaintiff and tha t  

it had  on its doors signs reading "Biggers Brothers Wholesale Fruit  & Produce", 
~vithout evidence tending to identify the signs on the truck ~ i t h  defendant or 
with other trucks owned by defendant, or any evidence of the nature of de- 
fendant's business. i s  hc7d incufficient to sho~v  t11:it defendant, "Biggers Rro- 
thers, Inc.," was  the owner of the truck. Frcenzatt c. Bigqos  Brot lms,  Iwc., 300. 

§ 55. Family Purpose Doctrine. 
The agplication of the fanlily purpose doctrine does not depend upon own- 

ership of the vehicle, and a person who iz not the onner  but who maintains or 
provides a n  autonlobile for the  uw. pleasure. and convenience of his family and 
who controls or has the right to control its use for such purposes, alld who ac- 
tually or impliedly authorizes members of his family to so use it, is liable under 
the  family purpose doctrine for the  negligent operation of the car by a family 
member, be 11e a minor or adult, a spouse, parent, brother, sister, niece, or el en 
more remote kin. provided such person is a bona fidc member of the household. 
Srn~tlb v. Simpson, 601. 

Evidence held insufficient predicate for application of family car doctrine. 
Ibid. 

9 353.5. Right of Owner to Recorer Damages to Vehicle Driven by 
Employee. 

The olvnpr of a truck is precluded from recm erg of damages to the truck 
resultiug from a collision when the neqligent operation of the truck by the omn- 
er's emploj ee in the coulse of his eu1l)loyment col~\titute\ a proximate cause of 
the collision iince the negligence of the driver will he ~mpu ted  to the owner a s  
contributory negligence. Totgu t. ST7est, 182. 

57. Hon~icitle - Proximate Cause and Contributory Negligence. 
The contributory negligence of the persons injured is relerant solely on the 

question of n-hcther defendant's negligence n a s  a ~ r o \ i n , a t ~  cause of the fa ta l  
injury. S. v. IIatroz~/ton.  663. 

I n  a prosecution of a motorist for mnnslr,ughter in tlle deaths of tn-o small 
boys ~ ~ h o  13-ere struck by defendant's car as defendant ~ v a s  attempting to pass 
another rchicle traveling in the same t!irec.tion, e~-idelice thnt the children 
were walking on the hardsurface ~vhcn  thcy v e r c  strncl; and tha t  the preced- 
ing car speeded up as  dcfcntlnnt attemptctl to it, requires the court to in- 
struct the jury upon the conduct of the cllilclreli in Tv~lliill:. on tlle hardsnrface 
and the contliict of the other drh7er in i i ic~maing his clxeil a s  bearing ulmn the  
question of w11e:her tlefenilant's neglig~llce TYas a prc?sin~ate cause of the deaths. 
Ibid. 

58. Conipeteiicy and Rclcra~rcg of Eridence in Homicide Prosecutions. 
I n  n ~rroscvxtion for mamlnugl~ter gro~viag out of tlle ol~erution of an  aiito- 

nlobile it i.; c~~mlre t ru t  for n 13 gear oltl boy to trstif!- :;s to the speed of the 
car from his i~l)servation of the inorenlcnl of the lights nlorig the high\vny for a 
considerable tlistancc. S. 1'. IItr i . i~i~~!/l~?t,  663. 

§ 59. Sufficiency of 1F;ridence and Nonsuit in Homicide Prosecutions. 
Eridence in this case tha t  defendant TTXS driving :om? 60 miles per horrr 

in going from open country into a residential district a t  ~ h i c h  n h i g h ~ a y  sign 
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cautioned motorists to "reduce speed," and tha t  defendant, while attempting to  
pass a preceding vehicle, struck two small children in his lane of travel, to- 
gether with other facts and circumstances adduced by the evidence, is held 
sufficient to be submitted to the  jury on the issue of defendant's culpable negli- 
gence. 8. v. Harringtolz, 663. 

5 1. Control  and Regu la t ion  of Banks i n  General .  
A nntional bonk by qualifying a s  a testamentary trustee waives any right 

to have a n  action against it for a n  accounting ruorcd from the county in which 
tlie will was probated to the county in ~vh ich  it maintains its principal office. 
Licl~tenfcls v. B m k ,  140. 

BILLS AND SOTES 

§ 17. Defenses  a n d  Competency of Par01 Evidence.  
Where a note for tlie balance of the purchase price of a chose in action 

pledged a s  collateral security for  the note, stipulates tha t  upon default the  
holder shonld h a r e  full power to sell the choqe a t  public or ~ r i r a t e  sale a t  his 
option and tha t  after such sale there sho171d be no liability f o r  a n j  deficiency, 
I~t'Ttl the ctilmlation qivcc the holder a n  option to sell the chose upon default 
but does not, ~it11i11 i t ~ e l f ,  disclose a n  agreement tha t  the note should be paid 
snlelr out of tlie proceeds of sale of the collnteral so a s  to preclude the maker 
from maintaining nn action on tlie note when he has elwtcd not to sell the  
pledged securit). La11gstr~11 c. Brow?!. 518. 

20. Prosecu t ions  f o r  I s su ing  Wor th l e s s  Checks.  
Where thc  eridcuce cli~closes tha t  the check issued by defendant was  re- 

turned b3- the banli, not on account of insnfiicient funds, but because i t  was  
nr i t ten  on the ~ ~ r o n g '  kind of check form, the‘ court should enter a judgment of 
not guilty iu a l)rouecnri~u~ for ihsuing a wortlllebs c l ~ c l i .  S .  v. Copple~, 5-12. 

1\Iere ownersllip of a boat does not impose liability for  injury received by 
a passenger tlue to the neqligence of the  operntur of the  boat. Jnckson v. 
J ~ I Z I I I I  c ~ ,  3%. 

Ev~dence  tending to qhow that u corporation maintained a boat for  use in 
entertainmq its cnqtolncrq nncl for entertniui~ifi and in fur therm~ce of better 
relntions: betw-c.cn its eml)loyees, and tha t  tlie injury in suit  n a s  inflicted on 
tlw corpoi : i t~on '~  T ~ C C  l)re\ident. riclinc a s  a quest, by the negligent operation 
of the boat b~ the corl)oration's vcrc tary  and treasurer while on :I boat ride 
during 1 ac.,~tion for pleasure. ( 9  Irc7d insufit ient to be submitted to the jury 
np')11 the i-ine ot w~po1117cat s u p t t  lor, not~vitllstaudiil$ evidence of casual clis- 
c n s 4 m s  of busineus amon4 the partics during the trip. Ihirl. 

5 2. Courses  a n d  Dis tances  a n d  Cal ls  t o  N a t u r a l  a n d  Artificsial Monu- 
ments. 

The number of acres sn l~l~osed to be contained in a tract is the least reli- 
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able of all descri~itire particulars to ascertain boundaries and cannot control 
boundaries n-hich are otherwise defined. TT7agoner c. Ecans, 410. 

§ 435. Description by Reference to Map. 

A map referred to in a deed becomes a part of the deed ~ri thout  registra- 
tion. Iiapcronis v. Highzcay Comi?z., 587. 

§ 9. Sufficiency of Description and Admissibility of Evidence Aliunde. 

I t  will be presumed that the parties to a deed acted in good faith, the 
grantor intending to sell and the grantee intending to purchase, and such in- 
tent will not be thwarted if the language of the instrument is sufficient to per- 
mit the property sold to be identified. Liglit Co. t ~ .  Waters, 667. 

A deed describing the lands over which grantor conreyed the easement in 
suit as lying in a named county, that the lands were "formerly known as  T e s t  
lands," across which ran a power line already owned by the grantee and that 
the proper6 was bound on one side by the lands of a named person and on the 
other side by the lands of another named person, lwld sufficientlg definite to per- 
mit the introduction of evidence al~unde to fit the lands to the description. Ibid .  

§ 13. Evidence - Maps and Ancient Documents. 

A map referred to in a deed becomes a part of the deed and lired not be 
registered, and a duly authenticated copy of the origiltal plat duly identilied 
made bj a registered surJeyor and referred to in the deed is properly admitted 
in evidence. Kapcroi?ia z.. Hig?rz~a]/ Conznz., 587. 

BURGLARY 

3 9. Punishment for Possession of linplenients of Burglary. 

Punishment for possession of instruments for housebrealiing mas- not es- 
ceed tell gears. S. n. Blacknzon, 352. 

ChSCELI ;BTIOS AND RESCISSIOK O F  I S S T R U J I E N T S  

Evidence tending to ellow that the owner of an interest in land was induc- 
ed to execute a deed convej-ing his interest to two of his children by the false 
representation of another child tbat the irislrni~ient signed TI-as a paper neces- 
sarg to be executed to lrreveiit hiin from losiiig his social s~curi tg  pnpunits, 
tliat he rrceircd no consideration for the deed and tlmt lie (lid not know tliat 
the instrunieiit lie n->I.? eswuliiig was a deed, i.8 held snfiicient to raise the issue 
of fraud for the detcrminntion of the j~iry. J7im?z c. S izu i? ,  231. 

The grantees are not entitled to n~msuit in an action to annul a deed for 
fmnci on the ground that t!wy did not u1:11:e or lrartici;)nte in the making of the 
misreprcwi~tntions inducing the esec.lition of the instrm~lent when the evidence 
telitl:: to sl~ow that they yaitl 1x1 coiluideralioii nnd that the es~cntion of the 
deed w:is ~)rr)cilreil I):\- ffmnl, rrc.nardlcw of ~rliether the franc1 m-as franc1 in the 
fnct~cm or franil in the treaty. since if the iii,str~i~iic~it \\-:IS yiocured 117 fmucl in 
the factrcm i t  is R inillily even in the hands of irnioceiit third lxrrties, m d  if 
thc fraud was fraud iu the treaty a roluiltcer takcs saliie tniiitcd with the 
fraud. Ibid. 
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5 4. For Mistake.  

The fact tha t  a n  agreement between the widower and beneficiaries in re- 
gard to the settlement of a n  estate and the deed and the consent judgment 
ettectuating the agreeiuent a r e  made in reliance upon the statute giving the 
husband the right to dissent from the will of' his wife, held not ground for  the  
cancellation of the consent judgment and deed sequent to the declaration by the 
court of the unconstitutionality of the statutr ,  tlie agreement having been made 
by parties $!ti ju?i,s d e ~ l i n g  a t  a rms length and ~ h o  were represented by com- 
peteut counsel, mid there bring no suggestion of fmucl. IZoberson v. Pe?tlmd, 302. 

CARRIERS 

S 2. S t a t e  License  a n d  F r a n c h i s e  a n d  Control .  

Agrcwncnt bec~veen carr iws  respecting services to public is valid when ap- 
proved by Utilities Commissiorl and Commission nlay not arbitrarily rescind 
sucli order of approval but rimy rescind i t  a f ter  notice and  opportunity to be 
lieartl for ch:~nge of condition ; constructic~n of highway nlalring new and 
shorter route between cities feasible is such change of condition; Commission's 
order granting respective carriers closed door operations on segments of route 
upheld. CtiTities Conzm. I.. Coach Co., 43. 

The e~ idence  bcfore the  T7tilities Commii*ion in regard to  a manufacturer's 
need to work in close coolwration n-lth its carrier in  ha^ ing trucks and person- 
nrl  n\,lilable a t  all t i ne s  n e x  it..: plant for loading sliilments day or night a s  
orders were r ~ c e i r e d ,  t+c. 7 ~ t  ld  slifficieut to sustain the  Commission's findings 
and conclusioi~ thereon tli'lt n contract carrier is better qualified tlian a corn- 
nion carricr to n ~ e c t  tlie ninnnfnct~irer's iiefxls, and order of the Commission 
grnntinq tht. contmct carrier's apl~lication for \rich authority is affirmed. Utili- 
t ~ c s  COIIZIIL. C. T I ~ I I S I I O I ~ ,  762. 

COSSTITUTIONAL LAW 

S 24. W h a t  Const i tu tes  D u e  P roces s  i n  Civil  Cases. 

The 1-tilities Commi\sion m w t  tlcterinine a petirion for a n  inciease in 
rates on the basi-3 of the facts existing a t  the time such increase is effective, 
and  if a subseqncwt cl1,rnge in condition ~ v a r m n t s  a new rate, such new ra te  
n111st rdd te  to the (late of change and the parties must be accorded a n  oppor- 
tunity to be henrd nit11 r eqx~c t  to the eftecl, if an r ,  such change had on the 
rnte structure. and a dcninl of sucli ol)l~ortunitg ~ ~ o u l d  be a dep r i~a t ion  of due 
process. Cfi7itlc.s GOIIIIIL c. Ttl. Co.. 369. 

Statute giving judge :~nthority to determine issues raised in action for com- 
pe:iwtion for t:~l<ing b~ IIighway Co~nmission without jurg, is  constitutional. 
I<trlio.o~ris c. IIi{/l~lccc~ COHIIIL.. 5%. 

C~i(1enc.e lieltl to  snpltort finclings that  corporation was doing business in 
this state .o a s  to subject i t  to s en i ce  of process by scrrice on Secretary of 
State. Farwlcr v. r e n i s .  (510. 

20. R i g h t  t o  Jury Tr ia l  i n  Cr i iu i~ l a l  P rosecu t io~ l s .  
T'11on motion to quarh on ground that  i~ ie~ubers  of defendant's race Jvere 

nrbitr:nrily esclucletl from grnnil jury, clcfeudant is  elltitled to reasonable op- 
poltnllity to procnrc, eTitlcllce in S I I D P O ~ ~  of the motion. S. c. Z~lnzan, 311. 
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§ 30. D u e  P roces s  in Tr i a l  i n  Cr imina l  Cases. 
Ref~isa l  of nlotion for continuance does not deprive defendant of constitu- 

tional right  lien i t  is  apparent tha t  evidence n-hich he intended to procure. if 
continnancr v e r e  allowed, would have no probative value. S. v. Pat ton ,  339; 
Delay of more than four years betm-een time offense was conl~uitted and retrial 
of defendant does not deprive defendant of constitutional rights n-hen the delay 
is due to acts of clefendant. Ibid.  

# 36. Crue l  a n d  U n u s u a l  Pun i shmen t .  
Sentence within the discretionary limits l~ror ided by statute cmnot  be 

deemed cruel or unusual punishment in the constitutional sense. G. v. Bvook8. 
1SG. 

Pmlldiment in ewers  of statutory mnsin~uiu  violates constitnlional rinllts. 
S. c. B l a c k ~ ~ o ? ~ .  352. 

3 19. S o r a t i o n  a u d  Subst i tu t ion .  

EF-idence tha t  parties abandoned o r i ~ i n n l  contract and substituted new 
agreement therefor 71eld for jury. Igock v. Dalrgl(ertl/. 213. 

# 27. .actions o n  Contracts - Sufficiency of Evidence  a n d  Sonsu i t .  
Where plaintiff's evidence is to the effect tha t  the  contract under ~vhich  

l~laintiff n-as to n~alre certain repairs lo  defendant's dwelling for  a specified sum 
was nbandonccl upon defendant's decision to ~naterially incxase  the work to 
be clone. mid tha t  the partics thereulron s~~bs t i t u t ed  a n  agreement under v l ~ i c h  
defciiclnnt agreed to pay 11IaintifF for labor :mil materials used in remodeling 
the dwelling. upon which agreement there \I-2s :I balance due in a speciiicd snm, 
the el-itlcnce is p r q ~ e r l g  submitted to the jury. mid defendant's motion to non- 
suit uroperly denied. Ipock a. Dnicgl~r'rty, 213. 

a 13. Liabil i t ies of Officers a n d  Agen t s  t o  Corporation.  
(:.8. .73-33(c) has no application to a n  action against a person who is not 

a director :lt tlie time the action i:: institntcd or to a n  action which seeks re- 
corr1.j- angninst :I director for allrge!l wrongfi~l co11(111ct subsequent to his re- 
i n o ~ x l  from office ns director, and even when the statute is  ayplic,rble G.S. 3;- 
%((I1 1)rorides the ozclusive method of service of process. T m c l i i ~ l y  Co. 2.. 

I I ~ ~ g o 1 ~ ~ 7 ~ i ,  514. 

2 G .  Liabi l i ty  of Corpora t ion  f o r  T o r t s  of Officers a n d  Agents.  
A corl~oration nlny be held liable for false iml)risonnient and siander cnm- 

mitted 1 ) ~  its eml~loyces in tllc course of their em~loynleiit and within tlie scope 
of their nutl~ority in bar-ing a pt~rson arrested 011 2 charge of slloljlifting. I11tlcs 
v. M c C ~ w y - X r L c l l a i ~  Co!,p.. 568. 

COURTS 

5 3. Original  Ju r i sd i c t ion  of Supe r io r  Cour t s  i n  Genera l .  
The S~iperior Court is a conrt of geileral legal and  equitable jnrivliction. 

Cothc  c. D u k e  r m c e ~ w t ? ~ ,  1. 



Our courts h a l e  juriqdiction of a n  action to modify a trust  when the trust  
operates principally in this State, a nlajority of the trustees reside here, and 
the trustees. Pllrbu3llt to authori& confcrrcd upon them by the trust, h a r e  
eqtabllshed admini.trative officeq in this State. notnithstanding the trustor re- 
h~ded in another i ta te  and esecnted the instiument there. I b t d .  

# 7. Appeal from Inferior Court to Superior Court. 
Under Article, 33, Chapter 7, of the  General Statutes, the judge of a coun- 

ty c i ~ i l  court has the discretionary power to enlarge beyond the statutory 30 
day period the time within TI-llich appellant must ser re  statement of case on 
appeal. but after allowing such e~ tcns ion  a t  the time of appeal he is functus 
n@r io  and has no authority thereafter to enter any order enlarging the t i u e  
beyond tha t  allowed in his original order. Xuthivc Co. c. Diso?~ ,  732. 

# 9. Jurisdiction of Superior Court After O r d e r s  or Judgments of An- 
other Superior Court Judge. 

The denial of a motion to be allowed to amend dnring the course of the  
trial does not preclude a like motion prior to retrial, since rcs iudicata does not 
apply to ordinary motions ii~cidental to the trial. Orcrt:,n z'. Ot'crton, 139. 

# 17. Jiistices of the Peace. 
Petition for remoral of justice of the  peace held under G.S. 7-116 and not 

G.S. 1 % - l G ,  and justice was not entitled to lecover his couts and attorney's fees 
upon final judgment in his favor. Swain v. ('rcasma~t, 163. 

# 20. \That Law Controls-Lam-s of Tlus and Other States. 
Our courts ha re  jurisdiction to modify a trust \ ~ h i c h  operates principally 

in this Slntc nit11 i ts  a t lmini<tmt i~e  offices h c ~ e ,  but will apply the law of state 
in nhich trustor resided and in v7hich the trust  lvas executed. Cocke ?i. Duke 
t-111~ el situ, 1. 

In  an  action instituted in this State to recorer for  injuries resulting from 
a n  autonmbile accident occurring in the State of 'Taahingto~i, the substantive 
rights and liabilities of the l~ar t ies  a r e  to be determined in accordance with the 
l a n  of \TTashingtim while procedural matters are  to ue determined in accord- 
ance with the law of this State. Frisbcc c. 117cst, 260. 

Wllcl*e a n  act. lwrformeil in anotber state in rc-conditioning ~nacllinery in s 
c!eftx3iT-e ninnner results in injury to H 1)ersnn in tliis State in the use of such 
~mc l l i~ i r ry .  the plnce of the \\-roll,- is in this State. Ftr~wlcr 1;. Fci.ris, 619. 

# 2. Interit a s  Elelmcsnt of Crime. 
Intent is an  :rtrillitlc or en~otion of the mind and is u s ~ ~ n l l y  susceptible of 

11roclf only by c i rcml~sta~l t i t~ l  e\-idrnce. P. c. ( : ( I I I~I~I~IIS,  7 3 .  

While all who are  l~resent a t  the place of a crime ant1 a r e  aiding. nbctting, 
assisting. or ailrising in its comnlission or \-il1o a r e  prerent for such purpose to 
rlit. 1~nowled.lre of the nctnnl perpetrator of the crime, a r e  princi1)als and eqnally 
guilty, mere prrsencr of n by-stantler n-ithout encouragement to the perpetrator 
by n.ord or deetl or conreying to the perlwtmtor in nu:; manner the bclief tha t  
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he was standing by to lend assistance if necessary, is insufficient to constitute 
the bystander and aider or abettor. S. 2;. Gaines, 228. 

9s 10, 11. Accessories Be fo re  and After the F a c t .  
The crime of accessory before the fact  and that  of accessory af ter  tlie fact 

a r e  distinct: the crime of accecsory after the fact must haye its beginning after 
tlie prior offense has  been committed, m d  i'; a se1)arate subs t an t i~e  crime and 
not a lesser degree of the principal crime. S.  c. lfrlntosh, 749. 

5 26. P l e a s  of F o r l n e r  Jeopardy.  
A ~ a l i d  plea of former jeopnrdy muct be b a w l  upon a prior prosecution for  

an  offense which is the same both in fact and in iaw, and it is not sufficient 
tha t  the two offenses grow out of the qame trnncaction. S. v. Xclntoslr, 749. 

An accluittal of a charge of accessory after the fact of arinecl robbery will 
not .upport a plea of former jeopardy in a subsrclnent prosecntion of the same 
defendant for armed robbery, since the t ~ r o  offenses nre different in law ant1 
in fact. Ibttl .  

§ 32. Burden of Proof  a n d  Presumpt ions .  

Defmdant 's  plra of not guilty controverts and pn tz  in issue the c~ i s t cnce  
of elery fact e s m i t ~ a l  to constitute the oflei?ses rharged in the indictment, :uid 
places the bulden upon the State to prcncl 1)eycml a reasonable doubt each of 
the ehsentinl elements of the offenses. S. zl. V ~ t c l ~ c l l .  W5. 

s 46. F l i g h t  of Defendant .  
Wliile flight of an  accmed person is a circumstance to  be considered with 

other facts ant1 circnnistanccs upon tlie rlnestion of un i m ~ ~ l i e d  ndmisuion of 
gniit, it is  insufficient, standing alone, to ~ r a r m n t  the submission of the issue 
of guilt to the j u l ' ~ .  S. c. Guilics, 2%. 

§ 71. Confessions. 

Onlp a ~ o l u n t a r y  confewion ic coi~ipctent in evidence, and a confeh.;ion is 
rolnntary \!hen, and only nhea ,  it is in fact rolnntarily made. S. 7.. Craccfo1~7, 
34s. 

A confession otherwise roluntnry is not rcnclercd inrolunt:~ry and therefore 
incompetent by the mere ftict that  the accused a t  the time of making tlie con- 
fession ~ v a s  mider arrest or in jail or in the lxesence of armed officers. Ihid. 

ET-iclence upon the preliniinnry inquiry tha t  defendant was x d ~ i s e d  of his 
rights :end tha t  clefencl:u~t then, \ri!li:)nt being threatened or coerced, niade tlie 
incriil~innlilig s t a t c n ~ t ~ ~ ~ l s  oflered in crirlence. that  defendant's conasel was gircn 
oplx~r tnni :~  to cross-csnmi~ie the ~ ~ i t n e s s  in rcgxrd t~o the rol~uitarineas of tlic 
confcmion nlatle by defendnut t o  the witness, is l~cl(7 to support tlie court's 
finding tha t  tlie confes>irin mls  in fact volmninry, nnd illc acllnission of the con- 
fession in eri&nce will not be distnrlml. Ibid .  

72. s ld~n i s s ions  a n d  Declarations.  
Declarations, statemenls. ant1 admissi~nls of a defendant of facts pertinent 

to the issue and nhich  tend, in c~~nnrct ion  ~vit l i  other facts, to prore his guilt 
of the oii'ence charged. a r e  competent ag:linst hiin in n criminal action, 9. c. 
T17007a! (7, 133. 
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8 Credibil i ty of \Vitnesses, Corrobora t ion  and l i n p e a c l u ~ ~ e n t .  
A written statelllent of a witness which is generally consisteut with the 

~vituess' testimony upon the trial is cornpetcut for  the purpoue of corroboration, 
and slight xar ia t im with the witness' testimony upon the trial merely nffects 
the credibilitg of the e.iideiice, hut  the State is  not entitled o discrtdit its own 
~vit1le.s by introducing ~ i r io r  contradictory statements under the guise of corro- 
boration. nor eutitled to  introtluce "new" endence upnn the guise of corrobora- 
tion. S. 5. B~ooXIS, 1SG. 

5 83. R u l e  T h a t  P a r t y  i s  B o u n d  By Own Er idence .  
When the Sta te  introduces evidence of statements tending to exculpate de- 

fcudaut and such statculents a r c  not coiltrntlicteil or slionm to be false by any 
fact  or circumstance in el-idtace. the State is bound bg the statements. S. v. 
(;(1111cs, ?". 

8 86. Time  of T r i a l  a n d  Cont inuance .  
Defenrlaut must be giren rensomble opyortuuitr to procure evidence in 

supliort of his rnotiou to qunsh on the ground that  members of his race mere 
arbitrarily cxclnded from grand jury. S. v. I?rnzan, 311. 

TTTlieu it appears from the record tha t  defendant's witness would testify 
tha t  he drole  defeuclaut to a city in another state some time before the alleged 
oficnse was  conimitted ill this State, that  tlie witness Iruew defeudant had no 
autoiiiohile am1 "b~lieved" it ncinlcl ha re  been almost impossible for  defendant 
to liaxe beeu i11 this State a t  the time the oflense was  committed, the fact  tha t  
such nitness T T - ~ S  incapacitated a t  the time of trial is not ground for contin- 
uauce, siuce such testinlolig noulcl h a w  no lirobatire force in sul~poi-t of defen- 
dant's defense of alibi. S. c. Patton, 353. 

5 98. of C o u r t  a n d  J u r y  in Rega rd  t o  Evidence.  
The credibility of ~ i t i i e ~ s e s  and the weight to be given their testinlony a r?  

queitions for  the jury and  not tlie court. S. v. Orr, 177. 

5 09. Considera t ion  of Ev idence  o n  Motion t o  S o n s u i t .  
The elidenee must be viewed in tlie light most favorable to the State upon 

tlefeudniit's ~ m t i o l i  to nolisuit. S. C. OI.I., 177. 

?j 101. Sufficiency of Ev idence  t o  Over ru l e  Nonsuit .  
While flight of ml accusetl lxlrson is a rircuuistance to be conaitlercd with 

other facts and c:il.cun~stnnces n])i>n the qntxstion of a11 implied atlmission of 
gnilt. it ib iusnffirient. stantling nlt~iic, to n-arrant [lie snbl~iissioii of rile issue 
of guilt to tht. jury. S. I . .  Gniires, 2%. 

The fact tha t  defc~xlant'c: confession introduced in a i d e u c e  b r  tlie State 
contnins excu1l)atory Etntnlienls does uot justif7 nonsuit whcn the State intro- 
rhices subctantive evidence in cont~ndiction of the e~cnlpatorg  ~linttcr .  S. C. 
P o  I !i, 769. 
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§ 106. In s t ruc t ions  o n  B n r d e n  of P roo f  a n d  Presnmpt ions .  
Erroneous placing of burden of l~roof on State "by greater weight of evi- 

dence" held cured b j  vonrt's emphatic correction and repeated correct charges 
on the burden. S. c. 01-I., 177. 

An instructiou \\Iiich. in effect, plnces the burclen upon defendant to prove 
his defense of an  ;11ibi is 1)rcjndicial error. 6. 2;. God~ciu, S O .  

# 108. Express ion of Opinion b y  C o u r t  o n  t h e  Evidence  i n  t h e  Charge .  
The court ma) not intirn.lte in i ts  charge that  any controrerted fact hail or 

had not been establi+ed. B. 1-. Il lztcl~ll ,  235. 

g 111. C h a r g e  o n  Cha rac t e r  Ev idence  a n d  Credibil i ty of Witnesses.  
Where defendant introduces evidence of ill will 1 1 ~ t u e e n  himself and his 

Brot11e1-in-law-, the deputy sheriff ~ 1 1 o  arrested him t11r drunken driring and 
the principle nitness for the State, i t  ib error for the court, after  charging on 
defendant's contentions that  the prosecutio~i arose out of a family dispute, to  
charge that  the jurors should c1is:thuce t l~e i r  minds of any family coi~nection 
and all that hncl been said about the f m d y  comection, since the evidence of 
bias of the ~ ~ i t n e ~ s  was 11ropcr for the consideration of the jury in passing upon 
his credibility. S. a. Kil-7;, 447. 

9 114. C h a r g e  oil E i g h t  t o  Recommend  L i f e  I inpr isonment .  
Chnrge on right of jury to reconlmend life imln5soment Izcld without 

error. S. o. C r a ~ f f o r d ,  548. 

§ 116. Addi t ional  In s t ruc t ions  Af t e r  In i t i a l  Re t i r emen t  of J u r y .  

The jury returned a s  a rerdict "we tlecicled he is guilty of an  assault on 
this person," whereupon the eoult nslred the jury if tile court sl~ould under- 
stanil that the jury found the ilifenilnnt guilty of a n  assault with a deadly 
IT-eal~on inflicting serious injurirs nut resulting in tle:~tli, a s  charged in the in- 
dictment. Held: I t  was prejuc1ici:~l error for the :rial court to intimate to the 
jury \\.lint their rerdict sliould be. S. v. Godzc.iw, S O .  

# 131. Sever i ty  of Sentence.  
TThere statute proridec pnni~hmeiit  by fine or imprizonuient withill discre- 

tion of court. it does not p ro~ i t l e  sl~ecillc punisl~luent and therefore punishnlent 
is liniitcd untlrr (;.S. 14-2 to a n~axiiiinrn of tcn ;rears in l~ r iwn .  8. E .  Rln~7~liioir. 
352. 

g 1 C o n r u r r c n t  a n d  Clunulnt ivc  Sentences.  
Wllere seiltcniv is iinl?n*etl To 11cyin a t  the eq)iration of another sentcllce 

tll~retof'orc~ inll~osril npou the snmiX tl(,fendant in auotlier prosecution. ant1 there- 
after t l : ~  j11dgnc::t in the 1irii:r I)rowi,niion i. st,t n4de and a ne\r trinl orilcrrd, 
defwiln~!; is not entit!etl to his rel(,:lse f r u n ~  tlie subsequent sentence. but tlie 
caiu>e slio~ilil be reii in~ld~tl  :I, [hi. c:~lurt enteril~g thnr sentence for n pr,il~i.r 
j~ldymrnt.  S. I;. I Iol l~rs ,  1'3.7. 

# 136. Revocation of Suspension of Sentence.  

TTl1~1.c. n lien7 trinl is an-ardcd. provision of the judgl::elit ac t iv i~t i~ig  n prior 
susl~endcd senterwe, solely on tl!e ground cif the conviction, will he vacated. A'. 
c. I lar~~i i~gtoi r .  663. 
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gj 151. The Record. 
The Supreme Court will take judicial notice of its own records in a n  inter- 

related proceeding where the parties a r e  the same, and therefore will take 
notice of a n  affidavit filed in proceedings for certiorari relating to the same 
prosecution. S. v. Patton, 369. 

§ 133. Objections, Exceptions and Assignments of Error to Evidence 
and Motions to Strike. 

If portions of a written statement of a witness a r e  not identical the 
testi~nony of tlie witness upon the tr ial  and a re  not, therefore, competent for 
tlie prlrpose of corroboration. it is  the duty of defendant to point or1t the ob- 
jectionable portions. and objection to the statement ert ntasne will not ordinarily 
be sustained if any part  of the statenlent is  competent. S. v. Bt.oolx, 186. 

130. Exceptions a n d  Assignments of Error to the Charge. 
An e~cep t ion  to the charge on the ground that  it f,iiled to explain and ap- 

ply or co r~~e la t e  the l a ~ r  t11 the various aspects of the case presented by the eri-  
dence, without specifying t l ~ c  specific legal l~royohitions which appellant asserts 
were improperly omitted from the charge, is a broadside eweptiou and will not 
be conside~wl. S. c. 1T'oolard. 133. 

8 139. The Brief. 
An assig~;ment of error not brought forwnrd ant1 discussed ill the brief will 

be taken a s  aba~idoncil. S. I*. TT'ooTat~l, 133. 

8 160. Presumptions a n d  Enrden of Showing Error. 
The burden is  upon appellant not only to show error but also that the as- 

serted error ~ r a s  prejudicial so t h : ~ t  a different result ~ r o u l d  likely h:lre enbuetl. 
S. 2;. TT*oolnrd, 133. 

8 101. Harnlless and Prejiidicial Error in Instructions. 
I n  this prosecution for n capital crime the com't correctly 1)lnced the burden 

upon the  State to show guilt beyond a reasonilble c-lnnbt a~ l t l  correctly defined 
!hat t~ r l i i .  but ill one insta~lce in stating dc~fendnnt's contentions aud also in 
attenlpting ti] correct tlie inadrcrtence, used the phr;lse "by tlie greater IT-eight 
of the eridence." Immediately before the jury rctirrd, the court emphatically 
corrected its i~i:~c!~ertcnce nnd chnrgecl that  t h ~  bmden was on the State to  
Ilrore guilt bcyond n rcascwihle donbr. ITc7ti: It must hc n;rruned that the jurors 
were men of sntfic.icnr i n t ~ l l i g w i c ~  to u11derst:uld the court's unequivocal correc- 
tion of its slil) of the toiigrie. mcl thc  coliflict in the instructions was reinnred. 
8. I:. OIT, 177. 

8 162. I Iarnt less  and Prejudicial Error in Admission or Exclusion of 
Erirlcnce. 

Thc ndmis3ion of e\itlencr relati~lg to clitlrgw npnn ~ r h i c h  defentlnnt is ac- 
ilnittctl cnnnot ha re  l)ri.jr~dicetl clefe~idn~it in ~.:.gnrtl to such chnrges. 8. 2.. TT'ool- 
ard. 133. 

a 104. IYhether Error Relating to One Connt Alone Is Prejnclirial. 
Where there iq n1iil11e eridence to be submitted to tile jury on the question 

of tlafendnnt's guilt of the charges nllm which he  v n s  rnnricted, the fact  in 
regard to  other charges npo~ l  ~ ~ l i i c h  defendai~t Trns acquitted the evidence may 
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ha re  been insufficient to be submitted to the jury, ordinarily could not prejudice 
him. S.  c. TToolaul, 133. 

8 3. Conipensatory Da~nages for Iajnrg to Person. 
The general rule relating to recorery of dalnager for personal injuries is 

that  the iujured party i. entitled to recorer the present ~ r o r t h  of the damages 
surtaiued in conse,lueilcc of the tort, embracing indemni t~  for loss of time, or 
low from inabi l i t~  to perform ordinary labor. or inc:lyacity to earn money, 
13-hich a rc  the  imn~ciliate :iud necessary consequences of his injury. S m i t h  c. 
Corsat, 92. 

In  actions to recorer for  pr rso~ia l  iujurie., tlie a ~ t '  ,111d occ~~pat ion  of the 
injured person, the natnie and extent of his emp11)ynir 11, the m l u c  of his ser- 
vices and the amount of his income at the time. nlicther from f i ~ e d  wages or 
salary, a re  matters properly to be cons~der+tl by tlie jary. Ibid.  

2 Competency and Relevancy of Evidence on Issue of Compensatory 
Damages. 

I n  personal injury actions, great latitude is  a l lo~red in the introduction of 
eridence to aid in determining the estent of the dnniages, and a s  a broad gen- 
eral rnle any eridence which tcwtls to establish the n a t u ~ e .  character and estent 
of injurics \~-hicch a re  the nntural and proximate misequences of the tort- 
feasor's acts is admissible in such actions, if otherwise competent. Snzitlr c. 
C o n a t ,  92. 

As a general rnle eridence thnt after tlicx injury the business in which the 
injured party n a s  intrrected quffercd a lozc: or di~ninution of profits is not com- 
petent to be concidered for the pml)ose of cstablizhinc the p e c u n i a r ~  mlue  of 
lost time or diminution of t.ar?iing c:~pncitr of the i i i jved party, but s11ch exi- 
dence nlay he competent for such 11IlTpOse ~ r h e r e  the hnsiness is small and the 
income nliicli i t  proclllc'es is l~riucipally clue to the l~ereonal services and atten- 
tion of the injured ov-ner. Ib id .  

Eritlence of low of profits from pwsona! business held co~iipetei~t as aid 
in determining dnmaqcs for lobs of enrnin; caliac*itr. Ib i t l .  

DEATH 

Eviticnce 11eltL to s n l ~ ~ o r t  fii~tli~i~: t ! ~ t  11?ic.<i11~ l ~ r ~ i r l ~  n-a< deail sonic tllrce 
yenrs after :?;.sapliearance. I b i d .  

g 3. Sature and Grounds o f  .tctiuns for Wrongful Death. 
An netion for wroi;gfnl (1c:;th ; s  1111rcly stat~~tor:;  ant1 must l ~ e  bro11~1it 11.y 

the personal reljresentative : if broiylit by n yemu11 ~ 1 1 o  has not been apl~i!iiited 
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in this State the action must be dismissed: if the personal representatire is  
permitted to becollie a party to a n  unauthorized action for  wrongful death, the  
action is dcemed to liarc been commeiiced only from the time he became a party. 
GI avcs v. Welbo, I?, GSS. 

3 4. LhniLaiions of Act ions  for XYrongful Death. 
Tlie nmenclnient of G.S. 28-173 by G.S. 1 - X ( 3 )  remored the  time limitation 

on a11 action for \rrongful death as  a conditiu11 aline\-ed to the cauke of action 
and made it a two-year statute of limitations. Giari's c. Tl'clbortr. OSS. 

Tlie witlo\r. prior to filing cnn~l~laint  in this :i.ction for ~rrongful  death, had 
apl~liecl for al~pointment a s  atllninistratris, and order had been issued adjudg- 
ing that she T : I ~  entitled to nl)poiiltm~nt and she had sigied the ho~irl, but the 
surety had not signcd and the letters did not actually issue until more than 
t\vo years after intestate's death. The calltion of the complai~it was in the nanie 
of the widow intli\-idnally, biit the conlplaint alleged in good faith that  she was  
the duly alq)oilited and acting aditiiliistmtris of decedent. Held: Upon tlie issu- 
ance of letters they related back to the tinu. of the order. and the ronrt should 
permit mi amcnd ine~~ t  and should not ilismis.: tlie nction on the ground tha t  i t  
i ras nc:t institilted within the time limitetl. Ib i t l .  

W l w e  the :~ction is to dctcrniinr the gewr;i l  r i s l~ t s  of ihc parties under a 
s ta tu t r  n'itliout allegation or deuinntl as  to rniy specific sun1 to IT-hic11 plnintiff 
deems itself entitled, the proceeding is in filct for an  a;?risory ol~inion as  to 
n l~et l ie r  1)laintid should bring ml nctiol~, an11 it will be cli.;n~issed as  m o ~ ~ t .  HVH-  
rlerso~t 7'. T'aiwc C'onoit!~. 320. 

1 1 .  Const ruct ion  and Operat ion  i n  Gcneisnl. 

Unle.;s in conflict with scme t a l ~ o n  of con.truction or. settlecl rule of law, a 
dc i4  I U U ' ~  be cc~n~ t rned  to effectuate tlie iritclit of the pnrties 2.; e\-prcwed in the 
in~truincmt, g i ~ i n g  effect to each part  thereof if tlii.; c;ln be clone by any fair  
and reasonnblc interl)~etntion. Rouse c. Ali.~l,7aitrl. 491. 

l'lic 1lr:lrt of a deed is the grantins clansc., and if there is a repugnacy be- 
tn-eel1 the arni~ring c!:~nse and the linbPn(lun~ an11 n-nrrmity, the granting clause 
prevails. IbitT. 

.I quitclaim tleecl tr ;~nsfers the qrantor'r: titlc a s  cfl'cctirely a s  any other 
for111 of conre;annc.e. Hutc1;iii.s r'. IIirtchi,ts. 6%. 

A deed will I)e cci11strut.d to ascertain t11c i ~ i t r n t  of grnntor a s  ezl~rrssed in 
tlir entire instr~~nlcii t .  giriiig effect to every l n r t  thereof, unless tlw deed con- 
tains coriflictinq y rn r i~ ions  \\-hich a re  incconrilable :)r c o n t a i ~ ~ s  :i prorision 
w11ic.h is  cnntsnrj- t:? pnl~lic po1ic.y or run.: co~!ntrr to .some rule of law. I?ni,rier 
c. Rtriit7o7pIr. 741. 

Resrrwtions am1 rwtrictions contained in a derd Iwtrrecn the tleacription 
and the 11:1lin~tl~m~ arc not void for rf-l)iignnncy eren t!~ouph the grnnti~ig,  113- 
bentluin, and  ~ r a r r a n t y  clauses art, snficient tn conTey a fee simple, since rrs- 
erruticns and  restrictions m e  not in conflirl: wit11 the conreymic2e of tlie fee 
siml~le. Il~i(7. 
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3 13. Life Estates  and  Remainders. 
A deed to the grantee for life and a t  her death to her children does not 

include n c11ild adopted br the grantee after execution of the deed as  one of 
the members of the class to take by remainder. G.S. '4S-23(a) has no applica- 
tion since the deed was executed prior to its enactment. Allen ti. Allelz, 431. 

The deed in this case from the heirs a t  law to the widow stated that grant- 
ors did "bargain and sell" to the widow "all our rights, title, and interest in 
fee simple" in three described tracts of land, and, the grantors did convey to 
the widow for and dnring her natural life certain lands described, the convey- 
ance being in satisfaction of all dower rights of the widow in the lands of the 
estate. Held: The deed contained two separate granting clauses, each complete 
within itself, and the deed coureyed only an estate for life to the widow in the 
fourth tract. Rouse u. Strickland, 401. 

3 19. Restrictive Covenants. 
Restrictire corenants constituting a part of the consideration for the grant 

are binding on the grantee upon his acceptance of the deed, even though he 
does not sign same. Barrier v. Randolph, 741. 

3 21. Covenants of Seizin. 
Where 1)laintiE's allegations of the breach of a corenant of seizin is denied 

in the ansn-cr, the burden rests on plaintiff to establish his cause of action by 
showing want of title in clefendants, and the fact that defendants, after deny- 
ing breach of the corenant, further allege tlie manner in which they acquired 
title does not alter the burden of proof. Yozo G. Armstrong, 287. 

Where, in an action Tor breach of covenant of seizin, the evidence tends 
to shoxv that the deed to defendants' predecessor in title was defectire in that 
it was a commissioner's deed in an action in which all tlie parties having an 
interest in the land were noc served, but the eridence further tends to show 
tli,lt defendants' predecessor jn title went into possession under the deed and 
remained in open notorious and adverse possession thereunder for more than 
seven years and that defendants acquired their title, the eridence shows title 
in defendants and nonsuit was proper. Ibid.  

DIT70RCE AND ALIMOKL' 

S: 1. Jurisdiction. 
The ~~rorisfons of G.S. 30-3 that summons in a divorce proceeding should 

be rcturr~able to the county in which either the plaintiff or the defendant re- 
sides i.; uot jnrisdictinual but relates to reuue, aud in the absence of fraud tlie 
Superior Court of any connty in Xorth Carolina has jurisdiction of an action 
for divorce if either of the parties are domiciled in this State. Stokes ?j. Stokes, 
203. 

3 13. Divorce on t h e  Ground of Separation. 
The wife's decree for permarleut alimony under G.S. 30-10 legalizes their 

sqnratiou not~~it l~stauding the initial sellmation was due to the husband's 
abandonment of his wife and chiltlrcu, and he may nlaintain an action for ab- 
solute divorce two ;Fears aftrr the ~eparation has been thus legalizcci uotwith- 
stancling intervt3ning procredirlgs for contempt TI-ere lleccssary to enforce the 
payment of the alil~lollr decreed. altho~gl! his decree xvill uot impair his lia- 
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bility for alimony under the former judgment or affect the power of the court 
to enforce it. 1T'ilsot~ c. TT'ilson, 347. 

18. 9li1no1ly and Subsistence Pendente Lite. 

Wl1ile a cliange of condition i s  necessary to support a n  order modifying a 
prior order for the supllort of children and for perinanenl alimony, ail order for 
subsistence, pe?~rleiltc litc may be modified at any time before the  trial on ap- 
plication of either pa it^ without a finding of a material change of condition. 
Bock c. Rock, 223. 

An order for  subsistence p o l d e ~ ~ t e  litc nlay be modified a t  any time before 
trial on app1ic:ltion of either pnrty ~vi thcut  a finding of a material change of 
condition. S I I ? ~ ~ L / S  2.. Slruqgs, 333. 

§ 22. Jurisdiction to Award Custod~ a n d  Supl)ort of Children of the 
3Inrriage. 

A court rendering n decree of divorce has jurisdiction to hear a motion in 
the cause thereafter made for a n  allon.ance for the supgort of the children of 
the marriage. not\~~ithrtnnding the original dccree did not refer to the custody 
or support of the children or to n prior srparation ngreenlent between the 
parties providing, inter a l q  for  their support. Flichs c. Fuchs, 635. 

Provisions in n separation a~reeule i l t  for the support of the minor children 
of the marriage cannot deprive the courts of their inherent statutory jurisdic- 
tion to protcct the interest and  pro^-ide for the welfare of the  infants, nerer- 
theless, in tlie absence of evidence to the contrary, it will be presumed that  the 
 mount mutually agreed upon is just and reasonable. Ibid. 

In  an  actiou for a divorce, either absolute or a mansa, and either before or 
after final judgment, the tr ial  judge has  discretionary authority to issue a n  
order respecting the custody and care of the chilclren of the marriage, and the  
 mount allowed by the order for the support of the children will not be dis- 
turbed except where there is a gross abuse of discretion. Cog(ji?zs u. Coqqius, 
76.7. 

S 23. Orders for Support of Children. 

1-pon a motion for a n  increase in tlie a l loxmce for  support of the chil- 
dren of the marriage, the wife's allegation nttacking the subseqncnt marriage 
of the husband on tlie ground tha t  the  dirorce of the second wife from her 
prior husband was inv.~lid and that  therefore the l~nsband was not under legal 
t>bliqntion to support the second \rife and her niinor child, held irrelevant and 
.;l-iould lixre been stricken 011 motion, there beinn no contention tha t  the defen- 
tlant husband was not finmcially able to proride adequnte supl~ort  for his minor 
c~hildrrn of the first 1n:~rriuze. F~ t r l l s  c. F?(cAs. 63.7. 

I t  is error for the co111t to allo\v a motion for increase in the allowance for  
the support of ulinor cl~ildren elf the marriage solely npo!l the ground tha t  the  
husbnnd's income has incr~nscd. ~vi lhont  PT-idence of any change of circun- 
:;tnncts aflectiag the welfare of the children or ally increase in their needs. Ibid. 

I n  fixing the allon.ance for the hu1)port of minor children of the marriage 
tlie court should consider tlie enrninos and life expectancy of the  husband a s  
re11 a s  the needs of tlic minor children. Fixiug the amount of snch support by 
dividing the iaconie of the hnshand by the number of people dependent upon 
him for support, is not approved. Ibid. 
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Ordinarily, in entering a judgment for the support of a minor child, the 
ability of the husband to pay, as well as the needs of such child, will be taken 
into consideration by the court. Coggins w. Coggins, 763. 

Where it appears that the wife, with the four year old child of the mar- 
miage and two children of the wife's by a former marriage, lived in the house 
owned by the parties by the entireties, an allonnnce for the support of the 
child in excess of half of the husband's earnings. without finding facts in re- 
gard to the needs of the child, is he7d escessire, it not appearing that the hus- 
band had any financial resources other than his earnings. and the order is set 
aside as exceeding the discretionary authority of the court, it not being reason- 
able that more is required to maintain a child than a man who must work and 
support himself entirely from his earnings. Zbid. 

5 26. Validity and  Attack of Donlestic Decrees. 
Where the findings of the court after a full hearing support the court's 

conclusion that there was no fraud in the procurement of the divorce in ques- 
tion upon substitute service, there being eridence that defendant had eloped 
wit11 a third person and that plaintif€ had made erery reasonable effort to 
locate her so that notice of service could be delivered, etc., jud,gnent denying 
motion to racate the divorce decree will be upheld. Stokes v. Stokes, 203. 

DOMICILE 

5 1. Definitions and  Distinctions. 
The fact that a party's requires extensire travel, preventing him 

from remaining constantly in the State, does not deprive him of his right to 
establish his residence here. Tl'ilbur?~ v. TVilbur?t, 208. 

DOWER 

s 3. Lands t o  Which Dower at taches.  
The widow of an heir is not entitled to dower in the heir's share of the 

proceeds of sale for partition of the dower estate of the heir's mother. Brenk- 
tcorth w. Lauier, 279. 

3 8. Allotment of Dower. 
Under the 1943 amendment to G.S. S47  the interest rate of 6 per cent must 

be used ill computing the present cash value of the wiclow's dower in the dis- 
tribution of the procceds of sale of the dower estate for partition between the 
~ritlon- and the heirs a t  law. Rrc1z7i1ccrth a. I,n?lier, 279. 

EASEMENTS 

s 1. Sati i re  a n d  Kinds of Easements. 
An easement appnrtenant is incident to and exists only in connection with 

a dominant estate o~rned b~ tlie same person, and passes with the title to the 
domianat estate; an easement in gross is a mere personal interest or right to 
use the land of nnothcr, is not appurtenant to any estate and attaches only to 
the person. and e~lils ~15th the death of the owner of tlie easement. Shingleton 
6. State, 431. 

Whether a deed crentes an easement al~purtenant or in gross must be de- 
termined by a construction of the language of the contract to ascertain the in- 
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tention of the parties aided, if neceswry, by the situation of the parties and 
the surronndinq circu~nstances, and an easement which in its nature is appro- 
priate and n ubcfnl adjunct of land owned by the grantee of the easement, in 
the absence of a sl~owing that the parties intended a niere personal right. will 
be declmcd an eawucnt nl~p~irtenant, regardless of the form in which sucli in- 
tention is esgrcssctl. Ibitl. 

The fact t l ~ t  the words "lirirs and assigns" are not entered after the 
nnine of the granrce of an easement is not c~)ntrolling ill determining whether 
thc eawuent granted is an eahcnlellt appurtenant or in gross, G.S. 30-1. Ibid. 

Deed held to con! ey easement al)purtenant and not merely in gross. Ibid. 

# 6. Actions t o  Estnblish Easements.  
An action tnicler tlie Declaratory Judgmeut Act may be maintained to 

~stablish an  eascniei~t c~gainbt the State, but injmlction map not issue aqainst 
the State to enjoin interference with the easement. Shinglcton 2;. Sta te ,  431. 

# 8. S n t u r c  mid Exten t  of Ensenlcnt. 
An enseninit  rill ordinarily bc construed to embrace all uses which are  

reasonably necessary and  con^ enient in connection with the enjoyment of the 
tlonlinnnt est'lte not only for those ynrposes to which it is deroted nt the time 
of tlie grant hut also tliose to nliich it may tllerearter be reasonably devoted, 
ni t l~out  n r n i e c c ~ ~ a r i l ~  burdening the serrient estate. S7~i~r l le ton  a. Sta te ,  -151. 

The grant of :ti1 eawuellt appurtenant for inpress and egress to lands o\Tn- 
ccl by tlic gmntee, in the absence of a shon-ing that the lands of the grantee 
were used for business purposes, does not c)mbrace the riqht of ingress and 
egress by the public genernll), but only to the grantea, his agents, serrants, 
t~mplo~ees nnd licensees, and it is no riolation of the srantee's rights that he be 
recjuired to give l~ermission to those who use the easement in connection with 
t l ~ e  uie and ciljoyulent of the dominant estate. Ibid. 

EJECTMENT 

3 7. Presumptions a n d  Burden  of Proof. 
A party ncscrtin: a right to go npon lmds pnrwant to an  easement has 

the burden of eitahli+ing title to the easement, nliiell it may do by shon-ing 
t ~ t l e  from :I common sclurce. L ~ y l ~ t  Co. v. ST'alcrs. GGT. 

E1,ECTIOS O F  REJIEDIES 

# 4. Acts Constituting Election a n d  Effect Thereof. 
Within n reasonable time after tlie cliscovcr!. of fraud induci~g the pur- 

c.hase of n cahnttel tile pm'chnwr must either rcscind the sale and recover the 
consideration paid clr ntlirlu the sale alld rccorer thr difference hrt\veen the 
~ - n l ~ i e  of the chattel if it Irere as rc~muenteil and its actual value at the time 
of the sale, nntl when the i,i~ri.hast>r cmtinues to use the chattel for t ~ ~ o  years 
after disco\-c~ry of thc ~iiisre.i!rcseiitntioll the rcmcdy of rescission is no lollger 
n~nil;~ble. i Z t . c i t c , l ~  r.  HTn1ft7. 429. 

ELECTRICITY 

5 2. State  Licensc a n d  franc his^ a n d  Control. 

h public serrice corporation operating under a certificate of public con- 
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venience and necessity may not be allov-ed to abandon its obligations to pro- 
r ide  the authorized service to tlle public unless it establishes tha t  the public 
no longer needs the service it was created to render, or tha t  there is no rea- 
sonable ~~robnbili ty of its being able to rralize sufficient rm-enue to meet i ts  es- 
penscs in the ~.enclitiou of such serrice. L-tilities Cotz)il. I ) .  11cii1bc).sllip Corp., 30. 

Commisii~m held to h a l e  failed to find facts esseiitinl to support order ap- 
proviiig bale of ~ o n e r  facilities. Ibfd. 

S 1. Sature and Extent of Power. 
Tlle con~t i tu t io i~al  prohibition against the taliing of p r i ~ a t e  property for a 

public use without jubt compeusation is  self-execntillg, I/(,. Co. c. Dlutlrc Bros. 
Co., 69. 

3 2. Acts Constituting a "Taking." 
The infliction of damage to nearby dwellings from contusion or r ibm- 

tion flom blnstiug for sener  line constituteb a "taliing." f ~ s .  Co. z;. I3l~tl lc 
Bros. Co., 69 

The u\viler of land niay recorer damages u s  for a "taking" for a nuisanw 
resultir~g from the cnnstruction of a highway a t  a n  elevation which prevents 
waters from the ocean periodically coming over the dunes in time of storm 
from being dissil)ated into the sound, and mllich thus direrts  surface na t e r  onto 
the land to its damage. If suc l~  flooding is so estraoril i l~ary arid lullusual n s  to 
coustitute a n  "Act of God" in the l e q d  sense, no recovery call be had, but when 
the matter is controverted the question is ordinarily a matter for the jury. 
Jlidgett c. Hi{jlllcuy Col~nl. ,  241. 

I n  order to coi~stitute n nuisance amounting to a "t;lliing" of l ~ r i r a t e  proy- 
erty, tlle structure creating the nuisailce must be permanent in nature, which is 
one \vIlicll may not be readily altered a t  reasonable expense so a s  to obviate its 
llarulful cifects. But ereu if :I str;~c%iire he "l~ermarwnt," its remoral nfter clam- 
age does not abate the actiou, illtlic~ugh its rem0va1 p i o r  to the iufliction of 
clan~age precludes action. Ibid. 

But on-ner may not recover for damage to personal property resultiug from 
overflo~v vf Ivarer into building ill which it n x s  stored. Ibid. 

3 3. Amount of Compensation. 
An instruction that  just conll~ensation must be full and cornylete aud tl~:tt 

respondent is entitled to be put iri a s  good position pecuaiarjlg a s  if the 11rop- 
erty had ilot beeu talcen will not be hcld for error w11i.n tlle charge, coustrued 
coutcstnn1l~-, ~nnkt-.; clear that  just con~pens::tion is the fair  u1:rrlaX value of 
the prc~perty a s  thereafter correct17 defined by tl:e court. Rcdtcc lo l :~ i~c~f t  Collr~rt. 
v. Ailzkle. 423. 

g 6. Eridencc of Value. 
TT7het1ler the price the owner paid for the property has ally probative force 

i11 determining its v:ilne i11 condeiunation l~rocretliiigc is del~enclant ul1o11 tile 
sin~ilarity of conditions nt the time of :mci;ase and :it the time of the inqnirj-. 
and wl1e11 the evidence discloses the clnllse of some ten years bct~veen the t\vo 
dates aiiti niaterinl cllangcs in the property by eiilal'gc~ments and additioni to 
buildings by the  on-ner, the cxcl~ision of e\-i~lellce tencling to show the price tlie 
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owner paid for the property will not be held for error. Redevelopnzent Comm. 
v. Hinkle, 423. 

§ 11. Actions by Owner for Compensation or Damages. 
When no statute provides procedure to recover compensation under the 

circumstances of the taking, the owner may maintain an  action to obtain just 
compensation therefor. I m .  Co. c. Blythe Bros. Co., 69. 

The requirement that compensation be paid for the talring of land or an  
interest therein under the power of eminent donlain is self-executing, and 
therefore when no statute affords an  adequate remedy under the particular 
fact situation, plaintiff may maintain an  action a t  common lam. Midgett v. 
Highzcay Comm., 242. 

The owner of land may nlaintain an  action at  common law to recover for 
the depreciation in the value of land resulting from a nuisance created by the 
construction of a highway at  an elevation which periodically diverts storm 
waters of the ocean across the land, there being no undertaking by defendant to 
condemn plaintiff's property under G.S. 113-85 or G.S. 40-12 et seq., or other- 
wise, and if G.S. 136-19 were applicable in such instances, plaintiff's right of 
nction might be barred before it accrued. Ibid. 

G.S. 136-108 giring the trial judge authority to hear and determine any 
issues raised by the pleadings, other than the issue of damages, in an  action 
brought by the oxvner of land to recorer compensation for its taking for a right 
of \vay by the Highway Cominission is constitutional, since it does not deprive a 
property o~vner of any right to trial by jury in any Instance in which such 
right existed a t  the time of the adoption of the Constitutions. Raperonis v. 
Higli~cay Comm., 657. 

d copy of a resolution or ordinance of the Highmay Commission, certified 
by its secretary as  a true copy as  recorded in the minutes of the Commission 
on the date specified, is competent in eridence. Ibid. 

In  an action by the owner of land to recover com2ensation for the alleged 
additional taking of his lands by increasing the width of the highway easement, 
it is competent for the Commission to introduce its duly certified resolution au- 
thorizing the original easement for the greater width, with testimony of its 
engineers and agents that it had occupied and maintained the full right of way, 
which xvas drily marliecl on the ground, and had obtained a release from plain- 
tiffs' predecessor in title for the full width of the right of way as clainied by 
it. Ibid. 

I t  is not reqnired that an easenlent obt~ined by the Highway Commission 
prior to June 1, 1959 be recorded, G.S. 47-27. and evidence in this case of the 
Commission's initial acquisition of the right of way for the full width claimed 
by it. that such riglit of 13::s nas  marked on the ground and encroachments 
thcreon required to be relunved, nncl that plaintiff's predecessor in title signed 
a relcaw for the riglit of m y  to its full witltli as claimed by the Connnission, 
lrclrl sufficient to sustain the court's finding that the Highway Comnlission orig- 
inally approprinted the right of way for the full midth claimed by it. Ibid. 

TYlleie it is adjudicated upon supporting evidence that the Highway Com- 
misfion had taken no p r o l ~ t y  of the com1)lnining land owners, C:.S. 136-119 
does not appls and plaintiffs may not complain of the taxing of the costs 
ngt~inqt them ul)on the dimiwal  of their action to recover compensation for 
the nsscrted taking. Ibid. 
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3 4. Equ i t ab l e  Estoppel.  
The fact tha t  the nlortgagec, after filing the laqt and highest bid a t  the sale 

of the property in the foreclowre of a marrrialman's lien, takes possessiorl of 
the property has no bearing u l~on nhether  the m o r t p a q ~  is e.topped from at-  
tacBing the ~u:~ter in ln~an 'q  1ic.n for frand, since aftcr ilefnult the mortgagee 's 
entitled to l)o.iei~ion untler his mortgnze ~ n c \ p e c t i ~  e cf any forecloiure sale. 
P n d d ~ j  2: T,cimber Co., 421. 

§ 1. Jud ic i a l  S o t i c e  of G o r e r n m e n t a l  Acts. 

A court judicially l i no~w its on-n rccords nnd th~rc fo re  will talie judicial 
notice of the filing dates (if the  pleadiugs in nn nc,lion before it. Ga.?kiizs c. 
Ills. Co., 122. 

3 3. Jud ic i a l  S o t i r e  of F a c t s  W i t h i n  Conunon Knowledge.  
The court IT-ill take judicial notjce that  a truck traveling forty-five mile-: 

per hour cannot be stopped within thirtythree fwr ,  and ~ v h e n  plaintifr's cow 
tcntiun of n~gliyence is based on such inlierently iinpossible sitnation,  ions suit 
is proper. LZro~gc.ss c. V a t t o s ,  305. 

The court nil1 t d i e  judicial notice tha t  gasoli~ie, either alone or mixed nit11 
lierosttne, constitutes a flnwmable commodity mcl n highly explosive agelit. 
Strgnl l  2:. Oil Co., 130. 

The courts will take judicial noticta of the fact that in this State S :1.5 p 111. 
on June  4 is more tliau a half hour after sunset. Osc?ltZinc v. L o w r y .  709. 

3 13. r \e levancr  a n d  Competency of Evidence  in General .  
Cridencc of n corcwnc.tnuce surronnding the parties ~vhich  is necessary to 

understant1 prol~erly their conduct and lnotlres, or to weigh the reasonableness 
of t h c ~ r  contention\. IS conll~et?nI. ant1 it i. not rcquired tha t  it bedr directly on 
the cluest~cln in issue. Joitc i I . IIc <tt r.. 264. 

3 24. Proof  of Pub l i c  Recortlq and Documents .  
Authentication adds notl~ing to tlic 11-eiqht and cffect of a pnhlic docrument 

as  evidence, b ~ t  merely renders the col1y cnmlwtent in evidence. O c c ~ t o , l  c. 
Occrton,  130. 

A co11y of a resoiutioa or orrlinnncr of the Higlin-:IF Col~lrnission, c,cifilicil 
by its secretary as a true cqiy 21s recnrdcd in the 111in:ltrs of tlir Co~ul~iissilm 
on the c1;lte specifietl, is c ~ m q ~ e ~ e n t  in eridt~nce. l io lwi~o~i i .~  c .  IIi!jlizi.o~ C'ouir)~., - 7- . )S t .  

# 23. Accounts,  Ledge r s  a n d  P r i v a t e  Writi l lgs.  
In  phintiff's action to rpcorer for labor and nialerinls. lilaintiS1' may itlen- 

tifp invoiccs rcnderecl him 1))- Ial~orer-: nnd nlateriwl s u ~ p i i c r s  m~ci testify t l ~ a r  
the I : i b o ~ x ~ ~ ~ s  rrndc~riiig the iilr-nice.: ~ ~ o r l i ~ d  011 ( lefe~i r la~~t ' s  (lwelling and thnt 
llc paid the111 the SIIIIIS rlmn-11, and tha t  t l ~ e  il~\-i~icc~s for materials \vwe for 
matrrinls used in making the repairs to dcfendnnt's d~vclling. and objection to 
tllc introduction of the inroicrs in eTitlcnce camlot 11e snstaine(1, it being c0111- 
petcnt for plaintiff to sl!o\~ in this 111;1nner IT-hat the 1nhorrr.s did ant1 what 
Binds nnd clnxntiti~s of ~naterinls \\-erc nsed. I l m k  c. Dnic~jlrert!l. 213. 
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26. Best a n d  Secondary Evidence Relating to Writings. 
P a r d  evidence in regard to writings is properly escluded in the absence of 

a shon-ing of any effort to procure the writings to offer them in evidence. Co- 
operatice Ezcha?lge v. Scott, 81. 

§ 31. Adnlissions o r  Declarations of Agents. 
In an action against an international union to recorer dalnages resulting 

from an unlawful secondary boycott carried on by a local union ac: its agent, 
testimony of admissions by an officer of the local union made in proceedings to 
~vhich the international union way not a party, which admissions v-ere to the 
effect that the local union was reimbursed by the labor union's joint counsel to 
the extent of payments to the pickets ca r r~ ing  on the unlavful activities and 
that the joint council was reimbursed in part by the international union, held 
incompetent as  hearsay. Motor Liws v. Brotherhood, 31.5. 

§ 33. Opinion Evidence i n  General. 
The exclusion of a witness's estimate in regard to a matter, without any 

facts in evidence upon which the estimate could be based, is properly excluded. 
Cooperatice Ercha?zge v. Scott, 81. 

Testimony of a n-itness as  to the net profits from his business for the rear  
in question from memory and estimates, instead of from records and accounts, 
11c7d not to render the testimony too speculative, the opposing party having had 
full opportunit~ to cross-examine hiin n-it11 respect to all phases of the business. 
81/ttt71 2'. Corsat, 92. 

40. Testimony a s  to Handwriting. 
TT'here a witness, found by the court to be a handwriting expert, testifies 

that the signature on the release offered in evidence was identical with the 
sicnature on the last will and testament o€ plaintiff's predecessor in title, the 
admission in evidence of a duly authenticated copy of the releaqe is proper. 
haperonis 2'. Hiqlrzcay Conz~lz., 687. 

a 37. Direct Examination. 
The fact that the answer of a witnew to a competent questim is not re- 

~pons iw to the qnestion does not in itself rcmder the answer inadmissible, since 
if the a n s m r  containr relevant and compefent statements it is competent not- 
nithqtnnding the pnrticulnr matter 17-as not called for by the question, while if 
n mlreipon.ive ansner contains irrelevant facts they may be stricken on objec- 
tion. I N  re Ti'ill of* Ta~Tor, 232. 

a 3 6. S u p p l e m e n t a l  Procecclings. 
A judrment creditor of the hnshand alone ic: not entitled, in wpplernentnl 

l~roceedingc after execution iu returned unsntisfied, to the appointment of a re- 
ceiver for lands held h;r the hufband ant1 wife by the entireties. Grabcnhofcr v. 
Gal rett. 118. 

EXECUTORS SSD ADJIISISTRA<TORS 

a 2. .%ppointnlrnt of Administrators. 
Where action is instituted hy person adjudged to be entitled to appoint- 

ment, iscunnce of lettrrs relatec: back to time of order. Gmucs v. TPeTbo~.n, 688. 
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$$ 8. Collection of Assets. 
Whether an action is brought by a person in his individual capacity or in 

his capacity as  personal representative is to be determined from the allegations 
of the con~l~laiiit and not the caption to the action. Orutics v. Welborn, G8S. 

21a. Right  of Action for  Personal Services Rendered Decedent. 
.is a general rnle, if one performs personal services for another nliich are 

knon iilgly and voluntarily accepted, mid nothing else appears, the lalv ~vill im- 
ply a promise on tlie part of the recipient to pay the reasonable value of tlie 
sen  ices rendered : riel ertheless. the burden reiliain5 upon the person rendcr- 
ing such services to show circunutaiices from which it may he inferred that 
the services nere rendered and recei~ed with the mutual understandirig that 
they nere to be paid for. Johmon I;. Sandcrs, ,301. 

Testinioq that the recipient of per\onal senices stated to ~vitnesses that 
the person rc~lderirig the service< tiad been good to him and that lie wanted 
lier to l i n ~ e  the house in which she lived because she deserved it, and that he 
said in tlie presence of the person rendering the serrices and her linshand that 
he n a s  going to l e a ~ e  tlie realty to lier because they liad been so qood to him, 
while conipetent to be considered nit11 other facts and circumsttlnces upon the 
question of whether payment was intended on the one 11nod and expected on tlie 
other, is insufficient to establish a definite contract to pay for the services by 
testamentary disposition. Zbid.  

3 21b. Liniitation of Actions fo r  Personal Services Rendered Decedent. 
While a cause of action to recoTer the reasonable value of personal ser- 

vices rendered in reliance upon oral contracat to d e ~ i s e  does not accrue until the 
recipient of the servicrs dies without having made the agreed testamentary 
provision, the mere fact that serrices nere rendered nndrr circwmstances from 
whicli a mutual understanding that they were to be paid for may be inferred 
does not i inp l~  a promise to pay a t  deatli or by will. aild in the absence of a 
contract to pay by testamentary proT ision the services rendered more than 
three years prior to the death of the rcci~ient are barred by the statute of 
lin~itations. Jolrnson ti. Sandcrs, 201. 

3 21c. Prcsuniption tha t  Services Were Gratuitous. 
There is no presnmption that personal serrices rcndered by an adult 

daughter to her father are grntuitons when s11cl1 services are rendered after 
the (laughter has nmrriccl and left her father's house and establiqhed a home 
of her own. doh~lsoi~  1'.  Sanders, 291. 

W 2 l d .  Amo~ul t  of Recovery and  Evidence of Value. 
The failure of proof of the definite value of perwnal scrrices rendered a 

decedent docs not justify nonsuit in an action againit the estate if the m i -  
t1mc.c is snffic ient to e~tablibl~ i111111ied afan~psis. ,  sirlcr ill such in.tmce ~loniinnl 
clnma~e. nlr recoTerablc at leait, notwithstmldinq that plnintiff must p r ~ x e  
the rahie of the .en ice\ rendered in order to he entitled to rrcoler niore. 
.JO~III .S(,H v. S ~ i l d c i  s, ,391. 

5 32. Duta t o  Acco~uit.  

An e~ecutor  or atlministrntor, as  well a.: a trustee oi succesqor trustee 1)er- 
forming duties in~posrd ulron the ewcntors by a testanwntary t ~ u z t ,  may be 
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compelled to account by special proceedings or civil zction, G.S. 28-122. G.S. 
28-147, or the court nhich  appointed them may, cs ?/zero motu ,  compel a proper 
accountinq by attaclm~ent for contempt. G.S. 20-118. L ic l~ to~fc l s  .t'. Bunk, 116. 

An executor's duty to account if not fnlfilled by the mere filing of a s t a t e  
nicnt of receil~ts ant1 ilicburwuents, but he 11iu.t also D : I ~  o'er to the 11:irties 
entitled thereto the lnonies nliich they a r e  t.ntitled to receive. Ibrd. 

An executor, clothed n i t h  the  clntiei of a te~tnnientary trustee, m:ly not be 
required to file his final awount mid 1~1nlie settlen~ent 11rior to the date fixed 
for tlie sett len~ent of tlie trust. Ibid. 

9 36. Actions  Agains t  P e r s o n a l  Rtywesentatives a n d  T h e i r  Sure t ies .  
I n  action against the trustee of : ~ n  c s t ;~ t e  alleging mis~nanngrmcnt is 

properly brought in thc comity in which the will was l~robated notwithstanding 
the trustee is  a national bank with its ~ ~ r i i ~ c i p a l  office in another county. Licli- 
t o ~ f c l s  1.. Bmli ,  146. 

FALSE IJIPRISOSJIEST 

9 1. S a t u r e  a n d  Essent ia ls  of R i g h t  of Action. 
Calling a ~)olicem;~n to aid in restr:~ining :I person does not lrgalize nn un- 

In11 ful restraint. Hales v. SfcCro~ !j-1lcLcllu1l Corp., 568. 

While restraint must be inroluntary in order to conrtitute tlie basis of a n  
action for false huprisonmeut, uo actual force is required if there be a n  implied 
thrcnt of force sufficient to conlpel n person to remain where he  does not wish 
to r r~nni l i  or go \\-liere he  does not wish to go. I b ~ d .  

5 2. Actions  for F a l s e  In lpr isonnlent .  
Plaintifl's ericlence to the effect that  while slie was engaged in exchanging 

certain article? pre\ionsly l ~ u r c h a ~ e i l  a t  defertdant's store slie 11-ai: charged ~ r i t h  
shoplifting, that  :In elnployee orclereil h r r  to come to a designated spot and 
told  nothe her em1)loyee to call the 1)olice. tha t  after the nrr i ra l  of the police 
plaintiff \\-as taken to the police stdtion w11erc an  affidavit was sworn to by 
another eml)logee, and that  1)laintift \ \a< releaked upon bond, 7lclt7 sufficient to 
flipport a n  inference by tlie jnry that  plaintiff n a s  induced to beliexe tha t  any 
attempt on her par t  to leare tlie scene ~ v o ~ i l d  not be allowed, and tlwrefore that  
the restmint was  inroluntaq .  Hulcs c. -1fcCrory-SfcLellux Co~p. ,  368. 

A11 fiduciaries n ~ y  be coinpelled by a l~ lmpr i a t e  proceeding? to acconnt for 
the 1i:lndling of properties committed to their care. Liehtenfels c. Bank. 146. 

FRAUD 

9 2.1. F r a n d  i n  t h e  F a c t u n i  a n d  F r a u d  in t h e  Treaty .  
The ili\tinction I~ctneen f raud in tlw ftrctrfnb and f m u d  in the treaty is  

clel~endent ill n nicasnre on the attzlitlarit facts ant1 cilcntuilancrs; fraud in 
the f u c t r o ~ ~  a r k s  nhtw a lxwon iu induced to executr an  iiiktrument different 
tllnli the one intended .zo that  the in*tru~nent intentlet1 to be e ~ e c u t e d  and the  
initrlinient actually e\ccuteil nre not the same, while franc1 in tlie treaty is 
bnfcil upon mi~re~)rrcentati t ,ns Irnoninglr made with fmudulent intent \vhich 
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induce a person to execute an instrument which he otherwise mould not hare  
done. Sixofz c. Kixon, 261. 

FRAUDS, STATUTE OF 

§ 3. Pleadings. 
The defense of the statute of frauds is raised by a general denial of a 

parol agreement. Riggs c. Anderson ,  221. 

5 6a. Contracts Affecting Realty in Ceneral. 
Nonsuit is properly entered in an action to compel the conyeyance of land 

by some of the tenants in common to plaintiff tenants in accordance with an 
alleged parol agreement. Riggs 2;. Anderson, 221. 

GAMES ASD EXHIBITIOSS 

§ 2. Liabilities of Proprietor to Patrons. 
The operators of an automobile race track are not insurers of the safety 

of a patron but a r r  under duty to exercise care commensurate with the known 
or reasonably forseeable dangers to prevent injur.~. Lu~zti v. Wheeler, 638. 

Eridence held insufficient to make out case of negligence on part of pro- 
prietors of ract track. Ib id .  

GRASD JURY 

5 1. Selection and Qualifications. 
When defendant, upon the call of the case for trial and prior to pleading 

to the indictments, moves to quash on the gronnd that members of his race 
rvere syste~natically excluded from the grand arid petit juries because of race, 
and requebts time to gather evidence substnntiatirg his motion, due process re- 
quirev that he be given reasonable opportunity to produce such evidence if 
miy be has. S. c. Itiman, 311. 

HIGHWAYS 

2. Ordinances and Regulations. 
G.S. 136-20 relates onls to the construction of underpasses, overpasses, or 

the ~nstallation and maintenance of g.ttes, alarm signals or other safety devlces 
nt rai1ril:ld gmde cro\cinui. and a 11rf)ceeilinq nnder the 'qtatute to require deten- 
tlnnt rnilronil conlpnrly to widen qolely at  iti on-11 exllenw its crowing sequent to 
the nidening of the inter*ectil~g higlirvay, clwuld be disniissed. I Z l g l ~ ~ o ~  Conzm. 
c. R R.. 274. 

HOJIICIDE 

4. Murder in the First Degree. 
.\ homicide committed in the prepetmtion of the capital offense of ral)e is 

mnrder in the first degree, irrespective of premeditation and cleliberntion. S. v. 
Crowford,  348. 

§ 6. Manslaugl~ter. 
Any careless and reckless use of a loaded gun which jeopardizes the safety 
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of another is unl:~wful, and if death results therefrom is a u  unlawful homicide. 
S. v. Broo1;s. 1SG. 

8 11. Indic tment .  
An indictme~lt for honlicide in the language of the statute is  sufficient, and 

proof that  tlle ~nrndt>r  \ \ a \  cvnmitteil i11 the l~relwtration of a felony consti- 
tutes 110 rnrimlce. S. T. Cttiirford. , S S .  

5 20. Sufic icncy of Evidence  a n d  Sonsn i t .  
Eriilrnce farorable to the State tentlinr to 41mv that  defenctant, a s  de- 

ceaqed nil~ance(1 in his directitm, piclied 1111 n glin and l~iislied deceased with the 
gun anti with hi5 other Ilnnd. ant1 that  tllc 91111 tli.chnrced. inflicting fatnl  in- 
jury. i~ hrld sufficient to ~lil?l)ort co~ i~ ic t ion  of (lefendmt of involuntary man- 
slanghter. S. 1' .  Broolis, 186. 

E r i t l e ~ l c ~  of tlefeiidnnt's guilt of murder in the first degree 11eld sufficient 
to sustnin cum iction. 6. 1.. CI  nrrfot d,  .XS. 

5 2S. Subinission of Quest ion  of G u i l t  of Less  Degrees  of ("rime. 
When nll of the evidence tends to hllo\v that  defendant killed deceased in 

the perpetration of rape, ~vitliont e~-idence of guilt of n less degree of the crime. 
the court correctly refrains from submitting the question of defentlnnt's guilt 
of muriler in the secoi~d degrer. S. c. Crnrr-fol (7. 54s. 

§ 20. C h a r g e  o n  R i g h t  t o  Rec~omine~ i i i  L i f e  hnpr i soa inen t .  
Chnrgc 011 right of jury to reconnnentl life impri-on~nent l ~ l d  ~vithout er- 

ror. S. c. Cra?c.ford, 518. 

§ 11. C o ~ i s t r ~ ~ c t i o n  a n d  Opera t ion  of Deeds  of Separa t ion .  
Provisions in a separation agreement for the slipport of the minor children 

of the rnarringe (.annot c l e l ~ r i ~ e  the courts of t l ~ e i r  inhercnt statutory juris- 
tliction to 1)rotect the interest and provide for the welfare of the infants. nerer- 
theleis, in the  absence of evidcnce to the contrary, it will bc ~ ~ r e s ~ i i n c ~ l  that  the 
:~ulount mutually :!greed upon is just and reasonable. Fltchs c. Furl~s ,  635. 

12. Revocat ion  a n d  Rescission of Deeds  of Separa t ion .  
Srpnmtic~n agrc~inents  ordinarily are  rerolied lry the subsequent renem-a1 

of nlarital relations by the parties, hut a duly executed coureyance of property 
in accordance 11-it11 the s t t t le~nent  is not rcrolml. I I u t c h i ~ ~ s  c. I I U ~ C ~ I ~ I I S ,  6%. 

The sel~arntion agrecnleat hetween the ~ ~ n r t i e s ,  duly acknowledged as re- 
qnirctl by G.S.  52-12, proritled tlint the  wife did thrreby quitclaim any and all 
right. title and  interest in particnlnrly descrilrecl property held by the cntire- 
lies. and she therein agreed to esccnte a warmnty  deed conreying s11c.h iiitcrest, 
11ut tlle clecd \I-as not aclano~~-letlged in conformity ~vi t l i  G.S. 32-12. The ptxrties 
thereafter resumcd the marital relationship. I i e ld :  The deed of separatioi~ con- 
stituted a coilroyrnlcc1 to the husband all of the wife's right, title. mid iuterest 
in such prol)erty. ant1 the rcsrnlq)tion of the iunrital relationship did not affect 
the  esccuted convcLgance. Ibid. 

15. K a t n r e  a n d  Ilicitlents of  E s t a t e s  by Ent i re t ies .  
A juilgment creditor of the husband alone is  not entitled, in supplementnl 

proceedings after esecution is returned uuaatisfied, to the appointment of a re- 
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HUSBAND AND WIFE-Continued.  

ceirer for lands held by the husband and wife by the entireties. Grabenhofer 
2'. G a ~ r c t t ,  11s. 

INCEST 

Concancninity is  hasis of the offeube and carnal relations with adopted 
daughter nil1 not snl~pori  conviction under statute. 8 .  c. Rogo.s. 406. 

§ 3. Actions on Indeninity Agreements. 
I n  nn action by a n  injuretl 1)erson ag;a i~~st  t \ v ~  e~q?loyers and  their con>- 

nion w ~ ~ l o y ( ~ e s ,  OIIC enq~loyer may not file a cross-action against the  other on 
the cc~ntrnct of indenniity executed hy the other. since such cross-action is not 
gerluanc to plaintiff's action. but one euq~loyer may file a cross-action against 
his cniployee for indcnmity under the doctrine of l~r imary and secondary lia- 
bility. Stcc17e c. Haitlitrg Co., 456. 

I S D I C T J I E N T  AXD TVARRAST 

3. Finding and Return of Grand Jury. 
The provisions of G.S. 9-27 a re  directory and not mandatory. and the ab- 

sence of an  endorsen~ent upon the hack of a n  indictment indicating tha t  wit- 
nesses were duly emmined is not sufficient to overconle the presumption of the  
lalidit; of the indictment arising from its return by the gmnd jury a s  "a true 
bill," and. in tlie absence of a motion to q u a 4  or n i o t i o ~ ~  in arrest  of judgment, 
a n  ns~ignment  of error to the indictment on thii  gromtl will not be sustnineil. 
S. v. J1 ttchcll. 233. 

I S J U N C T I O S S  

a 1. Katnre and Elsinelits of Inj~mctire Relief. 
Injnnction is an  equitable remedr exercised in  posonam and not in vent. 

Tritckiny C'O. V. Huj101!~7ii, 614. 

3. Inadeqnncy of Legal Remedy and Irreparable Iiijary i11 General. 
An action to enjoin the  holding of a couuty-n-ide election is properly dis- 

missed when plaintiff seeks only injunctive reiic~f and he cloes not allege t l x ~ t  
he or pcwous siluilarly situated will be irrc11:lrnbly injured by the holding of 
the  election and no facts a r e  nssprtecl frmu ~vliic11 wr11 lesult may be inferred. 
Pecccvck c. s'cotlrcm2 Cozmty, 773. 

s 16. 1,iahilitics on Bonds. 
T h e r e  jutl:.ment on the merits is entcred adjndicating that  plaintiffs a re  

not the on-ncrs of the t m r t  of land in controrersy, mid the cause is  ret-:rined 
solel>- for the : ~ s i e s m ~ e n t  of ~lmnngrs against pl;~ilitilr's' injmlction bond. n tres- 
linss cc~muiittcxl l)y plaintiff'-: sul~scquent to the jntlsme!~r docs not come n-ithin 
the scnpc of tlie action. and defendnnt's may not rccorer dnmngrs for  such tres- 
11:lss by  lotion in the cause. C o b ~ i ~ x  r.  Il-i7licc?11.s. 174. 

3 3. Constri~ction and Operation of Policies in General. 
That  part  of :I contract under 11-hich a colnpany a:rees to indemnify the 
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assured for loss or dantage from perils therein defined, with provision for sub- 
rogation of the company to the right of assured against third persons, consti- 
tutes a contract of insurance, G.S. 68-3; while that part of the contract under 
which the company obligates itself to pay to any shipper or consignee, claims 
for which the assured would be liable by prorision of statute (G.S. 62-121.26), 
with stipulation that the assured should r t h b u r s e  the company for any such 
payment, is a sure@ contract. Zws. Co. c. Gibbs, 681. 

§ 8. Agreements t o  Procure  Life  Insurance. 
The beneficiary under a group policy may sue the cmplo~er and the insurer 

in the alternative, seeking recorery against insurer if the policy were in force 
and against the employer for breach of contract to keep the insurance in force 
if the policy had been cancelled for nonpayment of premium. Conger v. Ins. 
Co., 112. 

1 .  Avoidance of Certificate Under Group Policy fo r  Nonpayment of 
Premium. 

Plaintiff alleged that she was the beneficiary under a certificate of group 
insurance, that insured's portion of the premium was regularly deducted from 
his w;Iges by defendant employer, and that insured died less than 31 days after 
the last deduction of the premium from his wages. Plaintiff sought to recover 
against insurer on the policy if the policy were in force, and against the em- 
ployer if the policy were not in force, for breach of contract by the employer 
to keep the policy in force hy the payment of premiums. Held: Demurrer of the 
respective defendants for misjoinder of parties and causes of action should 
have been orerruled. Conger r.  Ills. Co., 112. 

5 36. Hospital Insurance. 

Where, a s  a result of an  injury, plaintiff is continuously confined in a 110s- 
pita1 for eleven days. and some four months after his clischarge from that hos- 
pital he enters another hofpital for the same injury. the second confinement is a 
new and not a continnous one, and does not come within the purview of a hos- 
pital rider providing benefits for each dny insured is continuonsly confined in 
a hospital a s  the result of injury. Atkinson P .  Ins. Co., 345. 

# 17. Automobile Personal  In ju ry  Policies. 

h grandd;~ughtcr living with her parentf in her grandmother's ho~ne a t  
the time of the accident is a relati7 e "residing" in the grandmother's home not- 
nithstanding the arrangemmt is telnpornry and the parents maintain a home 
to nhich they intend to repair upon the return home of another member of the 
grandmother's family, and t l ~ e r ~ f o r e  the granddaughter does not come within 
the proTisions of a policy ifwed to the gmndmoth~r for expenses and medical 
l~:~yluents to lwrsons othcr than the nnii~ed incured and her relatives resident 
of thc same l~ousellold. Sclcconlb 8. 1 ~ s .  Co., 402. 

That section of a policr of ins~irance prm-Xing coverage for medical pay- 
ment\ to the named insured and each relatire of the named insured, but ex- 
cluding liability for snch injuries while occllp.ving an ~utomobile owned by in- 
cured or one f~irnished for the reqular use of insured or any relative, held not 
to coler bodily injnry to insured's grnnddanghtcr occurring while insured was 
drix ing a T ellicle owned by tbe granddaughter's parents. Ibid. 
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§ 48b. Risks Covered by Collision and rpset Provisions. 
A policy of c3011isioii inruralice cowring the specificd automobile owned by 

insared or any other automobile unless snch other rehicle is o\rnpd by insured 
or any relatire does not corer a rehiclr onned bg insnred's daughter and son- 
in-law and clamaged in a n  :lccident while being driven by insured. Sczccomli v. 
Ins. Co., 402. 

# 34. Vehicles Insured Tnder Liability Policies. 
The Xorth Carolina Motor Vehicle Safety and Finailcia1 Responcibility Act 

doe< not require a n  o\vner's asslgiied riqlr p111icy to cover any vehicle except the 
one debcribed in the lmlicy. G.S. 20-279 2 l ( h )  ( 2 ) .  and an  assigned rick policy 
co~e r inp  in addition the use by insured of other auto:nobiles iz a n  additional 
cci\ernge not rcinired 1 ) ~  the Act. and as  lo  slich adclitiolial coverage the pro- 
~ i s l o n s  of the Act a r e  not applic.tble. TT700dr!rfS L .  111s. C'o.. 72.1. 

3 37. Drivers 111sured Under Liability Policies. 
Where the eride~icu discloqes tlint a prosl~ectirr l)urrhaser was permitted 

to c2rire the  dealer's 1 ehicle <ex en milei: to the pu'cliaser's lionle to sho\v i t  to 
his n ife and T\ a s  to return the rehiclc n itliin tn-o nnd one-half houis. but tha t  
he actually drove TO mile9 to another munici1)alit.r and had a n  accident result- 
ing in plaintiff's injnry nlore than '0 hours after he should have retllrned the 
I-ehicle, hcl(7 the evidence does not brill:: the claiiii nitliin tlie corerage of the  
dealer's liability policy. Fchl c. Slirct!! CO.. 440. 

# 00. R'otice of Accident to Insurer. 
The failure of iarnred under an  a s s i~ l i ed  riik policy to give notice of all 

accident occnrring while he 11-as dririug a n  autoinobile other than the one 
named in the policy in-ecludes recorelr  by the ilisured or by the injured third 
person against insurer, eren though the policy contains additional co\-wage if 
insnred is  d r i ~ i n q  another rehicle. since such additional corerage is not r q u i r -  
ed b j  the Motor Vehicle Safety and Financial Rrslmnsibility Act and therefore 
the 1)roT isions of the Act a r e  not al~plicable thereto. Tl7oodr1iff v.  Ins. Co., 7". 

# 61.1. Conipro~nise and Settlement of Claim by Insurer. 
The colnpromise and settleiilent of a claini by illsurer for which it IT-ould 

be liable under the ttwns of its policy will not bar  tlie right of insnred. or any- 
one corered by tlie l~olicy, from sui~lg  the releasor for his dainxgrs 1)rorided he 
has  lieither ratified nor col~scnted to sllch scttlemtwt. Bra t l f o rd  I'. I i c l l ? ~ ,  :iS". 

In a n  action for wrnagful death by tlie p c ~ s o n : ~ l  represelltatire of insured 
against the drirer of tlie other car inrolred in the fa ta l  collision, (1efend:mt 
pleaded as a har  a cc~niproiuise and settlc~nir~it procured by plaintiK's insurer 
of dcfendxnt's clailil for her cl:imnyc~s arising from the same collision. mid, in 
the alternntire. spt 111) il ~ r o s s  action for her (lainnpes. Insurer sonplit to be 
allon-cc1 to intcrrelle to plead the relense a s  ncrnin-t the cross action. IItltl: 111- 
surer is not n pri~per 11arty and does not h a w  sncli i n t w e ~ t  in the suhject mat- 
ter of tlie litigation as  to constitnte i t  a iiccesnrg party, and its motion to in- 
t e r ~ e n e  \T-:IS ]>ro~~er ly  c2eniec1, since. if the plt3:1 in lrar ;i snstailied, ins iuw has 
no further 1i:lbility. and. if the pletl in bar is orerrnled and plaintiff 11le:ltls the 
relpnse or inore? to strike the couiite~claiiii i t  n-oultl bar riot onlj- the con~iter- 
claim hut also plaintiff's action. ~ r h i l e  if l~laiiitiff declines to plead the release 
she \\-auld asslime the risk of a judenleiit in excess of the settlcmei~t, ant1 in no 
event n-ould insurer be adversely affected. Ihitl. 
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§ 87. Tune Limitations o n  Actions o n  Fire Policies. 
%'here plaintiff insured filed complaint stating an  enforceable cause of ac- 

tion vitllin twelve months of the loss by fire, and after the expirxtion of the 
twelve-month period the parties consent that defendant's demurrer should be 
sustained, and thereafter anlended complaint is filed in accordance with the 
consent order, defendant insurer will not be permitted to assert the provision 
of the policy that actioil be instituted within twelve months after loss, since 
the provision is contractual and subject to waiver or estoppel. Gaskins v. Ins. 
Co., 122. 

The agreement in this case contained n contract insuring a carrier from 
loss by fire and theft, etc., and also a contrwt of suretyship in regard to claims 
of third persons under statutory provision (G.S. 62-121.26). Held: Provisions of 
the insurance contract that action be coinnienced within a specified time are 
not applicable to claims under the surety contract, and the surety's right of ac- 
tion for reimbursement of claims of third persons paid by it does not arise until 
such payment, and action brought within three gears cf snch payment is not 
barred either under the contract or by the three year statute of limitations. Ins. 
Co. c. Gibbs, 681. 

9 88. Actions o n  Fire Policies. 
In an  action on a policy of fire insurance, a complaint alleging that defen- 

dant insurer issued its policy on the premises in question in a stated amount 
and that the building and its contents, valued in a specified amount as itemized 
in the complaint, were destroyed by fire, and that plaintiff gave insurer im- 
lnediate notice and had performed all the conditions of the policy, is held to 
state an enforceable cause of action notwithstanding its failure to allege plain- 
tiff's ownership of the property and consideration for the policy, and, upon de- 
murrer, the cause should not be dismissed but plaintiff should be allowed to 
amend. Gaskins v. Ins. Co., 122. 

ISTOXICATING LIQUOR 

§ 13. Sufflriency of Evidence a n d  Nonsuit. 
Evidence tending to shorn that an officer followed an automobile into a 

driveway, had his headlights shining on the car, saw a person sitting in the 
car, and saw defendant get out of the car on its left side, saw through the 
back window of the car jars of clear liquid, searched the car anti found 30 
gallons of nontaspaid whisliey therein, and that defendant fled, i s  held sufficient 
to overrule nonsuit on the charges of possrasion of alcoholic beverages upon 
which the Federal and State tases had not been paid. G.S. 18-48, possession of 
such liquor for the purpose of sale. G.S. 18-50, and with the unlavful transpor- 
tation of snch liquor for the purpose of sale, G.S. 18-2. S. v. AlfitcheZl, 236. 

§ 13. Instructions i n  Prosecut io~is  f o r  Violating Control Statutes. 
Upon defendant's plea of not guilty to charges of possession of alcoholic 

beverages upon wllich the Federal and State t a m s  had not been paid, and un- 
lawful possession and transportation of such beverages for the purpose of sale, 
it is error for the court to charge the jury that defendant did not challenge 
whetl~er the liquor was nontaxpaid or the question of who had it for what pur- 
pose, but simply denied that he was the driver of the car in which the patrol- 
man found the whiskey being transported, since the burden remains upon the 
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State upon defendant's plea of not guilty, to prove each essential element of 
the offenses charged. S. t-. Vi tche l l ,  235. 

JUDGMENTS 

# 1. Nature and Requisites of Judgments in General. 
Jurisdiction of thr. person is essential to a jndgmcnt iii pcrsomin. Chloc7~ 

2;. X i l l f r ,  331 ; !Z'rrtc.Atrlr/ Co. c. H U ~ O I ? S ~ Z ,  .X4. 

a 2. Time and Place of IPendition. 
Where, after agreement tha t  the court miqht enter judguent out of term 

and out of tile district, pInintift'\ connsel, nlio n a s  to pre lnre  the judgment. 
b~coiueb ill m i l  ilo jntlciue~lt is tentlcrt~l  uutil sollie J ear mid four m ~ u t h s  after 
the term, tlie jutlqe mag prol~erly refuse to qiqn the juclguent and properly di- 
rrctq t1i:lt tllc action be heard dc 11oco. lrcsfoi! r'. I Iasty ,  4%. 

# 3. Interlocutory and Final Judgnlents. 
A jutlpu~t>nt on the iilerits is a fili:ll jutlqueiit iiot~vitlistmiili~ig its retention 

solrly for this nssesi;iunit of ilanunges ngxinst plai~itib's 1)oliil. autl therefore 
the nctioli i. not l~endiiig for the purpose of u ~iiutioii in tlie cause for  the nssess- 
nient of f i~rt l ier  cla~iirrges intticted snlmclnent to tile rn~d i t i on  of the jutlgment. 
C o b ~ o i i  L'. Titilber Cory.. 374. 

2i j l l i lc~ne~lt  by t l~ fau l t  filial is not aplwsite pe~ldiu:' the lieari~ig of a 1110- 
tion to strikt,. l l 7 i I l i ~ ~ ~ i ~ . s  1 . .  D ? w I ~ I I ! / ,  540. 

J l ~ d g u m t  by ilefanlt iiii~y riot he enterril l~enilinq tlic hearing of n uiotion 
to strike 011 the ground tha t  the motion IT;IS noi verified. since n m~ltion is not 
n pleatlil~p \ritliin tlie iil(~auiiig of G.S. 1-14-4. T17illiaiiis 1.. I ) ( , I ~ I I ~ I I ~ .  .i50. 

# 18. 1)irect and Collateral Attack. 
The s ~ i ~ p c ~ s i o ~ i  or re\-ocation of nil nntc~rnobile drirer's liceme by the lle- 

] ~ : ~ r t n i ~ l i t  of .\Iotvr T'eliiclri: is :I quasi-jnilici;~l act and cz!nnot he collaterally nt- 
t a ckd .  R(/bii~aoii c. ('cc.ccitrlty ('o.. 2S4. 

# 22. Attack of and Setting Aside Default Judgments. 

5 21. Attack of Judgn~ents for Fraud. 
Ex-itlencr lieltl to S I I I I ~ I I I ~ ~  fiiitling that tliere 1x1s IIO f raud ill procnrcnicnt 

of (1ivorc.e npon snlisiitnirtl serviw. St07ic.s I . .  &'t'lnl<c.s. 203. 
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§ 29. P a r t i e s  Concluded. 
A conviction of defendant of illvoluntary manslaughter in the death of 

plaintiff's wife resulting from the  same collision will not bar defendant dr i rer  
from maintaining a vross artion against plaintiff driver, since a judgment or- 
dinarily binds only the  parties and those in priri ty with them so tha t  the 
estoppel is ~uutual .  Xoore  a. 1-ofcrrg, 634. 

3 30. Mat te r s  Concluded. 
Rcs jrid~cccttc does not apply to or(1in:iry  notions incidental to the trial. 

Ozcrtott L'. Orcr to~r ,  130. 

3 33. Conclus i reness  of J u d g m e n t s  of Ke t r ax i t  and Dismissal .  

I n  a n  action to  re5train the cntting and r e n l o ~ a l  of timber, a judgment of 
dismis~nl based on findings of the referee, apl~roved by the court, that  plaintiffs 
had failed to 410w title to the tract  in contro~ersy.  is not ccluiralent to a vol- 
untary noi~suit  but is equirnlent to a n  espress jury finding that  plaintiffs were 
not the onners  of the land in contro~ersy ,  and precluiles plaintiffs thereafter 
froill aswrting title to such land. Cohrr~n a. T'rwzbo Corp., 174. 

# 38. P l e a  of Bar of J u d g m e n t .  
I t  is not required tha t  the co111l)laint allege eridentiary matters, therefore 

the failure to escept to a judicial determination that  the clni111 asserted was a 
pnrt~lership liability may be con~petent a s  evidence of a n  admission, notmith- 
standing tha t  the jutlgme~lt in the partnership l~roceedinqs is not pleaded a s  
a n  estoppel. Brczrcr z.. Elks, 470. 

JUDICIAL SALES 

9 I. N a t u r e  a n d  Grounds  of Remedy.  
There niuft be ml order for :I jndicial W e  entered bg a court haring juris- 

diction of the wbject matter and the partieh a s  prerequisites of a ralid judicial 
sale. ll'c~tls~c-or tlr r .  1~trr lv~cor~tlr .  702 

§ 2. Conduct  of Sale.  
The cwnrt hns disvretionnry paver to ordcr rither a lmblic or private sale 

of a n  interest in land o\vnc~l hy a n~ ino r  who is reprrsrnted by a guardian ud 
lrtorl.  117nrl,s~ro~tlr 1 ' .  1T'ntls1corYh. 702 

# 3. A d r m c e  Bids  a n d  Resales.  
Every pr i ra t r  <ale of real l~ropcrty under orcicr of the court is subject to 

11pset hitls. G.S. 1-3:39.36(a) and nl)on the filing of ail upset bid G.S. 1-339.27(a) 
appliru. ant1 to all in t ta ts  :111il p ~ ~ r p o w \  the c.11~ thereafter bccomes :I public sale 
ant1 i\ fnbject to tlle ztntntory reqi~irementc: of rcsale. TT'trds/c.orth v. W a d s -  
~ c o ,  t11. 702. 

Rryorts of in ter~~wtl in tc  bids a s  sales by comrnissio~ler authorized to sell to 
highest bitltler a t  private sale is irregularity. Ibirl .  

i j  3. Valid i ty  a n d  At tack.  
Confirmation cmnlot vniit1,ltt~ n void judicial sale. TT7crdsxorth c. TT'nds- 

U~ortlr.  702 

3 7. C o ~ n p e l l i n g  P ~ ~ r c h a s e r  t o  Comply I17ith Bid.  
The purcllaser a t  a judicial sale may not void his obligation to comply ~ ~ r i t h  
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his bid after confirmation for mere irregularities whicli do not prejudice him, 
there being no mistake, fraud, or collusion. Il'adszcor?h z;. TTadsu-orth, 702. 

JURY 

§ 5. Right to Tr ia l  by J u r y .  

The constitutional guaranties of the right to trial by jury relate only to 
the trial of issues of fact in those imtances in n-hich such right existed at 
coinn~on law or by r i r tue  of statute at  the time the constitutional prorisions 
n-ere adopted. Iiapero?z~s c. Iliglrzcay Corim.,  387. 

# 7. Sufficiency of Evidence  and Sonsu i t .  

E ~ i d e n c e  held iusufiicient to be submitted to the jury on question of de- 
fendants' guilt as niders or abettors. S. c. Guiires, 22s. 

LIBEL dSn SLANDER 

8. Qualified Privilege.  

The act of the president or manager of a corl)oration in lnaking illquiry 
and brinpilig to tllc attention of the stoclilloldrm evitlencc of  dishonest,^ of any 
eml~loger, past or present, is qualifiedly 1)riviltagrd. arid he is protected from 
liability for chxrges of clisho~~esty mntle by him in s11l.11 iustanccs IT-lien they 
a re  made in good faith,  but the lwrson tief:~nietl 11i;ly defeat the defense of 
qnalifi(d 11ri1-ilege by alicgiug :md 17rc)ving  idi ice, or that the ~ublicntion was 
proiupted by sollie impropm or ulterior motive aud was uot made in good faith. 
doilc'a v. Hcsto-, 264. 

# 11. P a r t i e s  Liable.  

\\'liere the 1):Irty defamed institutes separate ;rcti~-:ns for libel against the 
iuiliritlnnl mnlriug the s ta tPn~ent  and the uews1)al)er l~ublishing the defamatory 
nlattrr, a release of tlie iudividonl ft%m liability is :I rclease of the nempalrer 
also, reg:artllcss of the at1rqn;ic.y of the colisitleration paid for the release. Ihid. 

# 18. C o m p r t e n c ~  a n d  Relevancy of Evidence.  

In  an  action by R 1ii~n:iger of a store n g i ~ i u t  nu officer nud dircctor of the  
corlmxtioll for l ibd ill t ~ ~ l l i n p  n sto1~1~lmldel.s' mwting to present evidence of 
tllr :al:tgetl clisliollesty of plaintiff nlld a fol,iner co-manager of the corl~oration. 
it i.: conipt>tent to sllow nlron the question of (1cfc~ntl:lnt's  ant of good faith that  
dcfe!iil;~nt. br twerr~  tlir time of the call nut1 the nleeting, ncqaired the bene- 
ficial o \~-nrrs l~i l )  of the c~r-nlnn:~gt~l"s 5tcicli a t  grctntly Icw thnn its par ritlne 
ant1 rrlcasctl such co-nlml:~per fro111 f u r t l i ~ r  resl)oil~ilrility. Joiic's 1 . .  Hest(')., 264. 

LIJIITATIOS OF .\C'TIOSS 

# 8. Fiduc ia ry  Rela t ions  a n d  Trus ts .  

Tlic riglit of action by one partrier to compel a n  nccolinting by the other 
(loci ~ i o t  ariae and tllc statute of liuiitiiti(~ub doe< n ~ ) r  be<ili to ruu until the de- 
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manding pnrtner hns notice of tlie other partner's termination of the partner- 
ship and refusal to account. and el idrnce disclosing tha t  demands fo r  a n  ac- 
conntiiig \\-ere met with reqnests for time i11 nliich to 1)repare a n  account and 
that  the demandin? pnrtner had no notice tha t  tlie other partner \vould iiut nc- 
count uiitil less tlliin the crucial three year period had expired ~ v a i ~ a n t s  a per- 
rmptoiy instruction to a i i s ~ w r  the ih.11~ of the bar of tlie statute in the nrga- 
tire. I ' r tntms c. Prenhas .  101. 

Where n cI:iin~ is not barred a t  the time of the debtor's deatli, the deatli 
suspellds tlie ruiining of the statntc until the qualification of a n  arlministrator, 
and the creditor has one year frtriu the date of the apl~ointment of the admin- 
istrator within \\-liicli to bring suit. Prent:as c. Prentzas, 101. 

1. Satnre and Requisites of the Relationship. 
The 1)ersonal prrsence of both contracting parties is c~sseiitial to a proper 

ceremonial marriage. and marriaqe by prosy is  imal id  a s  a ceremonial marri- 
age. Occr.toti c. Occrfoll, 139. 

5 2. Validity and Attack. 
Proof or nclniiwon of a marriage raises n presuinption of its 

regularity and ~a l id i ty ,  but the introduction in e~iderice of a n  authenticated 
marriage rtlcord does mot estnblisli the  marriage even ptYtl~a facie in the  absence 
of e \ idmce oi ndmis~ioii of tlie identity of the contmcting parties. and there- 
fore n h e n  the  adverse parties contend tha t  claimant, asserting rights a s  the 
n i d o n  of the decedtwt. \ \as  not actually presriit but tli.lt another stood in for 
her, the burden remains 11l1011 clninlxnt to prole her i)reaence a s  an  e\sential 
element of a valid marri,lge. Ocr1tiolr c.  0rfl to11, 139. 

The introductioii of a certified copy of tlie marriagc record, authenticated 
accordinr to tlic . k t  of Congress. dopi not ~stablisl i  nlnrringe prima facie  hen 
tlie itlciitity of the contr;wting partirs  is clnestioned nnd there is a ~uater ia l  dis- 
crepancy hetn-een thr  age of the bride a s  given in the marriage record nnd the 
then age of the litigxnt who c~li~inin to have been the bric:e. an  instruction tha t  
t l ~ v  :~ntheliticntt~tl ni;lrringe r ~ c o r d  itself established tlie nlarringc prittra frrcic is 
l~rejndicinl error. Ibiri .  

-i secontl or subsequent nlnrri:~ge is presin~ied legal until the coiitrnry is 
11ro~cd.  2nd the burden is 1111011 tli(' 1)ersun ahstwing a prolwrty right based upon 
t l ~ c  in~ali t l i ty of the semiti  ul:lrri;ige to prove its inmlidity. Xtezca13 I.. Rogers, 
47:. 

JIASTER A S D  SI'CRT'AST 

5 1 6 .  Strikes and Picketing. 
In this action tlgnii~st nu intcrnationnl lnbor nniori to recorer tliimtlgt~s re- 

snlting ff~oiu a11 unla~rf l i l  wcu11il:xry boycott to c0111pel lrlaintiffi (w11>1oye1- to 
recognize a s  a bargaining ngtwt a 1al;or mlion which I ~ n d  not been certifieci by 
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any authority a s  a bargxining agent, the evidence considered in the light most 
favorable to plaintiff is lield sufficient to be submitted to the jury upon the 
theory tha t  tlic local unious and labor councils ne re  the agents of the inter- 
national union in connnitting the unlxnful acts, and t h ~ t  the activities of the 
union picliets amounted to an unlawful secondary boycott in violation of 5 303 
( a )  of the Labor Jlanaqernent Relatioris Act. Xotor Lwes v. Brothel-hood, 313. 

§ 20. Liability of Contractee for Injuries to Third Persons. 
A city m a r  not escape liability for damage to nearby dwellings caused by 

concussion f r o n ~  explosions in excaTating for a govern~nental purpose by ( m -  
playing a n  independent contractor to do the work. Ins.  Co. 1;. Blythe Bl-os. Co., 
0. 

3 33. Liability of Employer for Injuries t o  Third Persons. 
The master or principal is liable for the acts of his servant or agent only 

when the servant or agent is engaged in the course of his eml~loymrnt a t  the  
time of and in reppect to the very transaction out of which the injury a r k s .  
and if tlie servant or agent is acting outside the scope of his employ~iient the 
employer or principal is not responiible therefor. Jockson G. 3faliney. 358. 

&XI. Right of Einploger to Indeninity Against Employee. 
Employer mag file cross action for indemnity againit em~loyee  nntler the 

doctrine of primary-secondary liability. Stcelc c. Hnulitlq Co., 4%. 

3 41. Validity of Compensation Act. 
The fact tha t  tlie North Carolina Worlmren's Comprnsation Act does not 

protitle for  trial by jury does not render the act nnconstitutiornl. Huf f r i~an  2'. 

Air oa f s t  Cu., 305. 

33. Injuries Conipensable in General. 
The Worlman's Con~pmiat ioa  Act is not intcnded to l~rovitle general health 

ant1 accitlcmt insnrm~ce but to  pro1 ide conlpensntion m l y  for encll injuries to 
en~liloyees n hich aribe out of and in the course of their enlploynient. T,czcis v. 
Tohucco Co., 410. 

A clailnant m~cler thp TVorknien's Coliipensation Act has the bmclen of 
showing injury froni :LII ac*citle~ir which ai'ose out of and in the course of the 
emploj-nicmt, Tujllor G. Twiil Cil!/ ('11th. 433. 

A f:tll is in itself an  nrmsnnl and unforeseen occ;irrcLnce which is a n  ncci- 
df311t within tlw purriew of the Coml~cnsntion ,4ct. and it is not essential tha t  
there be cridenve of : ~ n y  1i11us~n1 tor u n t o ~ a r d  occlureliee cnnsing a fall. Ibitl. 

An accitlent occurs in tlre course of the en~l~loyment if it occnrs dur i~ig  the 
time and nt the ]!l:ice the ~ i n p l o ~ e e  is required to bc a t  work arid if lit7 is cn- 
gaged in thc l ~ e ~ ' f o r r n : i n  of his dutiw or in ac t i~- i t iw i~~c iden ta l  thereto. Ibid. 

"Ari>iny out of" ns used in the Colirpc~isntion Art rel:ites to tlie nrigin or 
cnmc of the nccitlent, nml the nc&lc:lt arises out of the c n ~ p l o ~ m e n t  if t1m.e is 
sollie c.ans;~l rc.lation h e t n ~ c n  the accitlcnr rind the performance of some service 
of tllc ~ ~ ] I ~ ~ J - I I I c I ~ ~ .  so t11:lt it n ~ n $  1w sefw that  the acric?c.nt had its o r i ~ i n  in 
the eml~loj-ment. Ih id. 

$j 3-1. Causal Relation Betrreen E~nploymcnt and Injury in General. 
I n  order to arise out of the cmplojnient a n  injliry imist sprinc from the  

eml~lojment. and a n  injury b~ accident cjccurrinz n l ~ i l c  the emplo~ee  is per- 
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forming acts solely for his own benefit or the benefit of a third person, without 
any appreciable benefit to the employer, does not arise out of the employment. 
Lczcis c. Tobacco Co., 410. 

8 38. thauthorized Acts of Employee and Personal Missions. 
The fact that an employee continues to receive his pay while on a n  all es- 

pense paid pleasure trip does not entitle him to compensation for injuries re- 
ceived while on such trip if the trip is solely for his own benefit or that of a 
third person. Lewis 1;. Tobacco Co., 410. 

Evidence that a n  employee customarily acted as  chauffer, cook and valet to 
an official of the coniyany on the official's trips to his cottage a t  a resort and 
that while on such trip he went on a hunting trip with the official's sons and 
was fatally injured in a n  automobile accident occurring while he was riding on 
the baclc seat of the car ownetl and operated by one of the sons, held insufficient 
to support a finding that the accident arose out of the employment, the official 
merely consenting that the eniployee go on the hunting trip a t  the request of 
one of the sons, and the employee not being rent on the trip for the purpose of 
supervision or protection. Ibid. 

§ 60. Injuries While on Way to or From Work. 
Whcre the employee is directed by his superiors to report for duty a t  suc- 

cessive municipalities for work as a necessary incident to the employment, and 
is paid for his travel and travel time and permitted to travel by bus or his pri- 
vate car, a fatal accident to the employee while driving his car to the city 
designated arises out of the employment. Kiger u. Service Co.. 760. 

§ 63. Hernia and Back Injuries. 
A bnclc injury to an eml~loyee from a hwniated disc does not arise by ac- 

cident if the employee a t  the tinie was merely carrying out his usual and cns- 
ton~ary duties in the usual way. Burd 2;. Cooperatice, 213. 

A baclc injury or hernia suffered by an employee while carrying on his 
usual nnd customary duties in the usual m y  does not arise by accident, but 
such injnry does arise by accident only if there is an interruption of the rou- 
tine of work and the introduction thereby of unusnal conditions likely to resnlt 
in unexpected consequences. Partlue c. Tire (To., 413. 

Findings of the Industrial Commission clisclosing \vhat the employee was 
doing when he suffered a bacli injury, mitho~lt findings a s  to whether such ac- 
tivities r e r e  a part of his usual and cnstoninry duties or whether they were 
being perfornied in the usual manner, or facts from which these matters may 
be inferred, 7ic21d insutlicient to support a finding that tlie bacli injury resultcd 
from an accident. Ibid. 

G4. Whether the Accident Produces the Iiijurg. 
Where tl~crc is e~idence that the injure11 employee died from angina and 

also e~idence that he died from loss of blood resnlting from a n  accidental in- 
jury to  his head, the finding of the Industrial Commission that the death re- 
sulted from tlie acscident, being supported by evidence, is binding on the court. 
Tolllor r.  Ttrin Citu Club, 43.5. 

Evidence tending to show that plaintiff employee was injured when a ce- 
ment block wall collapsed and bloclis struck him on the left hand and head, 
that the injury to the hand resulted in a ~er lnnnent  partial disability but that 
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the injury to the head did not break the qkin but caused a knot which subsid- 
ed shortly thereafter, held to support a n  award for disability of the  hand but 
not to support a finding that  a disfiguring scar on the head some eighth of an  
inch wide and fire inches long, n-hich apl~eared subcequent to the injury, was 
the result of the injury. XcRae 2;. Tl'all, 576. 

5 93. Review of Award in Superior Court. 
The findings of fact of the Industrial Commisiion which a re  supported by 

competent evidence a re  concluii~ e on appeal. H u f f ~ n a n  v. Aircra f t  Co., 308; Tay lor  
1.. Tlcin C i t y  Club, 43.5. 

R'either the Superior Court nor the Supreme Conrt may receive or consider 
evidence on appeal from the Industrial Conlnlission which was  not introduced in 
the  hearing before the Hearing Commissioner or the full Commission. Hlcffnml v. 
- 2 1 1 ~ a f t  Po., 308. 

On appeal to the Superior Court from the Industrial Commission the findings 
of the Commission iupported hy competent exidence must be accepted a s  trne and 
the Superior Court is linlited to (leternlining whether such findings justify the 
legal conclusions and the rleciqion of thc Co~n~niscion. but in no event may the Su- 
perior Court or the Suprenic Court concider the evidence for the purpose of find- 
ing the factq for itielf. and therefore if the findings of the Cornmicsion do not 
ir~clnde a11 determinative facts the proceeding U I I I S ~  be remanded. Pnrduc 1 .  T w c  
Co . 113. 

On appcal from the Indnstrinl Coumiwion the courts determine only whether 
nq n n~i i t te r  of 1;im- the facts found by t h ~  Conlrnissiori wppor t  its co~~clusions and 
u-hether they justify the award,  and the finrlingr of Pact of the Commission are  
concluiive when supported by competent evidence. and may be set aside only for 
want of eridentiary support. JicRnc c. Tl'all, 576. 

MOSEY RECEIVED 

A c o ~ n p l a i ~ ~ t  alleging uriauthorizrtl charges for delinqumt p:ljmrnt of install- 
mmts  on n note secured by R nlortgaqe. withont allegatioiis a s  to nhen,  under 
u11.1t circunlstancei. and in n ha t  nnlonnts the creditor required plaintiff' to pay 
the "late charges" l~c7tl i i~~uflicicnt to ztnte a vnuie of action. Sodiizc r .  .llo~tyrcge 
CO,~,.. 302. 

MORTGAGES ASD DEEDS O F  TRUST 

5 41. Title arid Rights of Purchaser. 
The l)iirchnher nt the foreclocnre of a junior deed of tn1.t acquires title subject 

to the lien of the ceriior deed of t ru i t  n11i1 acquire9 the rquit> of redeml~tio~l thcre- 
under. rind the tru\tclr is t l i~estetl  of all intere\t in the land. Goshii~s e.  Fcrti7z;o. 
(lo 101 

5 lo .  Liability of Municipality for Torts. 
If plaintiff's ctwellirig is dainnged a s  :I result of concussion from the use of 

erl~losi\-es in escnvating for a sen-rr outfnll line. thr, ~i~miicil)nlity is not im~nnne 
from liability for such damage, even tholigh the (lmnage is caused in the perform- 
ance of a guvernnlentnl fmlction, since it anluunts to a "taking" of private prop- 
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erty, and therefore, in a n  action against the city's contractor doing the excavation 
work, the contractor's demurrer on the ground tha t  i t  was  clothed with the gov- 
ern~uenta l  immunity of the city, is properly overruled. Ins. CO. v. Bluthe Bros. Co., 
69. 

d c i t ~  may not escape liability for damage to nearby dwellings caused by con- 
cussion from explosions in excavating for a gorernniental purpose by employing 
a n  independent contrnctor to do the work. Ibitl. 

§ 28. Zon ing  Ordinances  a n d  Bu i ld ing  Pernl i t s .  
The issumice of a building permit by a municipal board of adjustment within 

is discretionary power under the zoning code will not be disturbed on appeal when 
the board nialies ample fiudings to sustain the action. Bramock v. Board of Ad- 
jztstilrellt, 426. 

§ 26. Review of O r d e r s  of Municipal Boa rds  of Ad jus tmen t .  
The fact of changes in membership of a municipal board of adjus~tmeut be- 

t w e n  tlie date of tlie original hearing and the date of approval of a n  application 
grilnting 21 discretionary permit. is immaterial, since changes in membtmhip of a n  
administratire hoard do not breali the contiunity of the board. Braimocl; .z'. Board 
of A d j ~ t s t ~ ~ i o i t ,  426. 

SEGLIGENCE 

§ 4. Dange rous  In s t rn~nen ta l i t i e s .  
Blasting operntioiis a r e  inhermtly dangerous, and persons using explosives 

may be held liable ns for a t r eqxm,  irrespeetire of ally qucstion of negligence, for  
dnniage fsoni concnsiun or vibration to hearhy dwellingo, proximately caused bg. 
a n  explosion, e w n  though the explosion throws no rocks or debris on the property. 
and the complaint in this action i s  held sufficient to  state a cause of action on this 
gronnd. I ~ Y .  Po, v. Bl!lthe 121.0s. Go., 69. 

The baGc dnty to use ordiiiary or reasonable care under the circumstances re- 
qiiires a perqon handling an  inherently dangerous instrumentality to use increased 
caution commensurate with the escel)tional danger. Stegnll c. Oil Co.. 450. 

Coml~lnint held itiwfficic~nt to state cause of action against manufncturer or 
distribntor for injury in esl~losion of fuel used to start  fire, there being no alle- 
eation tha t  manufacturer had either express or implied knowledge that  the fuel 
was tlelirt.red 117 the distributor as  kerosene, or t ha t  the distributor lmew or should 
h a w  Bnou-n that  fncl \\-:IS other than standard lieroseae. Ibid. 

3 7. P r o x i ~ n a t e  Cause.  
Only nreligence ~ ~ l i i c l i  constitutes a l ~ r o s i n ~ a t e  cause of injury is of legal 

inll~ort. either on the iaane of negligence or the issue of contributory negligence. 
Oxoidi i~c  7;. r,o~(~i.u, 700. 

Ordi~larily. tlie questiou of prosinlate cause is  for  the determination of the 
,jnry aud it is  :)uly \ ~ h e i i  the facts a r e  all adn~i t ted  and only one inference may be 
tlrn~vn froin them that  the court may declare whether an  act  was a proximate 
cxnsc of nn iujnry or not. Ib id .  

a 8. C o n c i ~ r ~ i a g  nnd  In t e rven ing  Xegligence. 
Separate and distinct factors may coucur and join in producing :I single in- 

.inry, in ~r l i ich  erent the author of each is joiutly aud severally liable to the ia- 
lured party. Bntts c. Faggnrt. 641. 
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Whether a n  intervening ac t  insulates the original wrong depends upon 
whether there is a n  unbroken connection bccn-een the original wrong and the in- 
jurg so that the injury is the natural and l~robable consequence of the original 
negligence arid should have been foreseen ln the light of the attending circum- 
btances. Ib id .  

9. Primary and Secondary Liability and Indemnity. 
An employer is iecondarily liable for the neqlirence of his enq?loyee and tlwre- 

fore in an  action by the injured third lierhon may file a crws-action against the 
eml~logee for indemnity. StteTc c. IIarrllng Co . 4%. 
# 11. Contributory Segligence in General. 

'Slic 1 : i r~  inil~osr~s 1111on a lwrson srti jui-ia the duty tn use ordinary cnre to llro- 
tect liimwlf froni injury, ant1 the d e g ~ w  of slicli canre should be coniruensumte nit11 
tlw danger to 1 ) ~ .  avoided. Roasrr c. Srrritlr, 647. 

16. Contributory Negligence of Illinor. 
A swenteen year old Imy is 11r?suined to have sufficient c:apncity to under- 

stantl and :Ivc~iiI n clear clmger, and is cliarzenble with contributory negligence a s  
;I matter of la\\- if he fails to (lo so. I3~oy~cs.s 1'. J l c l f t o s .  305. 

Prcsnnil~ti t~n that infants ;Ire incapable of contributory negligence is inappo- 
site to hc~n~icide l)rosecutiolls, since co1:tril)utory negligcllce. as s~lcll, is no de- 
fens? to culpable ntgliyel~cr. 9. c. Htrrvir~!]to~r, GG3. 

a 20. Pleadings in ,Ictions for Segligence. 
In  action by injured IIerson against two eml~loyers and their connnoll fw- 

ployre<. one enll?loyer nlay not file a cross-:~ction against the other on a n  inilom- 
nitg :lgwement. but lnny file n cross-;lction for  inden~nitg agnimt  his eiuployee 
under the tloctrine of l~r in l i~ry  and secondary liabi!itg. Steclc r. Haiiliry Co., 4S6. 

a 21a. Sufficiency of Evidence nud Sonsuit on Issue of Negligence in 
General. 

I<viden(.e tliat defendai~t left his l?iliseng'er Sitting in defendant's car  on a cold 
night v-liile defentlnnt \vent into n house. t1i;tt drfel~dnnt had a fire gnllon can of 
lic~rowiit~ rx-it11 nn nnco~-cre(l t\vo inell hole in its top sitting 011 tlle floor in the 
lx~c~li. tha t  t h i ~  p:lssenger n-as a cigarette smolier, that  the car \\-as discoverd afire 
some tliirtr to forty-five niiniites aftc~r defcntlant left it. and that  the passcnqer 
died in the fire). ltcTr7 insiifiicit.nt to he subnlittetl to the j11ry on the issue of neqli- 
g e n c ~  in a n  ac~itln for \vronyf~il dcnth. Sttrffo1~7 v. O r i f / i ~ .  218. 

111 order to he entitletl to hnr-c tile i,sslle of negligence snbniitted to the jury. 
plnintifi' must oil't,r evidwce l~ernlitting' :I legitinx~te inference of tlcfendant's neg- 
ligeuce in regnrtl ~ I I  a t  least o11c of the l~nrticularr; :~ssertetl in tli? coml~lnint and 
that such ncyligence l?rori~natc>ly cnu~et l  l~ la in t i f ' s  injliry. L?lrr~l r. 1T7lrc~~7(~i~. 6.3. 

# 23. Sufficiency of Evidence to Ilcquire Snb~nission of Issue of Con- 
tributory Segligence to Jury. 

In  dttc~niinii ig t h t  suflicielicy of e ~ . i d t ~ n w  of contriblltory negligence to re- 
quire the s1111nlission of tha t  iwm, to the jury. tllc f ~ ~ i d e n c e  nlust be con;idered in 
the light most faror;rblc to defenclant. T rca tw  1:. Bemet t ,  427. 

# 32. Contributory Kegligcnce 21s Affecting Culpable Segligence. 
I n  :I proscwition for mansl:rnpllter in the dr:~tlis of children 7 and 10 years 

of a", contribiitory negligence. as  snch, has no relerancy, but is pertinent only 
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upon the question of whether the conduct of the minors was such that plaintiff's 
negligence did not constitute a proximate cause of their deaths, and therefore 
the presumptiou that the infants were incapable of contributory negligence is not 
apposite. S. a. Harrivtgton, 663. 

§ 37n. Who Are Invitees and Scope of Invitation. 
Evidence that patrons of defendant's dining room frequently went into the 

kitchen area of the premises to pay their bills and that on the occasion in ques- 
tion plaintiff was directed by defendant's employee to go into that area to pur- 
chase cigarette'i a t  a rending machine, lreld sufficient to support a findiug that 
plainti# was an inritee a t  the time and place of her fall in the kitchen area. Har- 
r i s ~ ? ~  a. Tl'illiurns, 302. 

8 37b. Duties of Owner of Land to Invitees. 
The owners of premises are under duty to maintain their parking area in 

such condition as a reasonably prudent proprietor IT-ould deem sufficient to pro- 
tect patrons from danger while esercising ordinary care for their own safety. 
Bcrger a. Cor~rttiell, 198. 

A proprietor owes his inritees the legal duty to maintain the aisles and 
passageways of his place of business in such condition zs a reasonably careful 
and prudent person would deem sufficient to protect patrons from danger while 
esercising ordinary care for their own safety. Harrison v. Tl'illiants. 392. 

Ordinarily, the esistence of a step between floor levels raises no inference 
of negligence on his part of the proprietor. Ib id .  

A store proprietor is not an insurer of the safety of customers but is under 
duty 'to esercise ordinary care to keep the premises in reasonably safe condi- 
tion and to give warning of hidden perils or unsafe conditions so far as  he can 
ascertain them by reason;tble inspection and superrision, but he is not required 
to gire warning of conditions that are obvious. S h a w  a. l17ard Co., 574; Qradu 
2'. P e m e ~  Co., 743. 

8 37c. Contributory Negligence of Invitee. 
Evidence tending to show that small patches of snow and ice remained in 

shady places in defendant's parking lot, and \that plaintiff walked to the builcl- 
ing and returned to her parked taxi withol~t looking do~vn or obserring the ice 
and snow. and then fell \vhile attempting to re-enter the taxi when she stepped 
on a patch of ice, is licld to show contributo~y negligence on her part as a mat- 
ter of law in failing to eserc2ise due care for her own safety. Bcryo' a. Corn- 
wcll ,  19s. 

§ 37f. Sufficiency of Evidence of Segligence and Nonsuit in Actions by 
Inritees. 

Evide~lce to the effect that plaintiff, in going as directed by defendant's 
employee to purchase cigarettes a t  a vending nmchine, failed to see a step down- 
nard  between floor level? because the area was "dimly lighted," \rithout evi- 
dence as to the amount, kind, or location of the lights then burning or the dig- 
erence in the floor lerels, is lrcld insufficient to be submitted to the jury on the 
issue of defentlnnt's negligence. Hurvison a. TiTi71iants, 392. 

Evidence that the steps in defendant's store were illuminated by natural 
light from a glass door and window in front and half a glass door in the rear 
and by flourescent light, except to the extent of shadows caused by the gl~ard 
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rail, tha t  the wooden step was worn to a depth of onequarter to one-half inch 
by long use, with testimony of plaintiff tha t  she did not know a t  the time she 
fell what caused her to fall but that she conch~ded, based upon a n  inspwtiori 
some 4.5 days after the accident, tha t  she fell because the i tep was worn and 
slick. is held insufficient to be subnlitted to the jury on the  issue of negligence. 
Sl~wuj c. W a r d  Go., 574. 

Eridence tending to show that plaintiff customer. after having been direct- 
ed to a drrwing room, opened the curtain to an  adjacent stair  landing, toolr 
~ T T O  btepu and lost her balance arid fell donn  tlie stairs, without eridence of de- 
fective lighting or any inherent danger in the 11lan of construction, with tes- 
timony by plaintiff herself that  there was nothing to prevent her from seein; 
tlie s t e p  if she had looked. is held  to warrant judgrnent as  of nonsuit. G r a d u  
1;. Pt~lllle)/  Co., 743. 

5 1. Condi t ions  Const i tu t ing  P r i v a t e  S u i s a n c e s  in General .  
h fence which if, of no beneficial use to tlie owner and which is erected 

ant1 nlaintainetl by him solrly for tlie purpose of annoying a neighbor is a spite 
fcnve and niny be abated snbjcct to tlie sanie equitable princil~les which goy- 
ern injmncti~e relief generally. Trels71 v. T o d d ,  327. 

TVhcther fence WIS spite fence hrltl question for jury on eridence in this 
case. Ib id .  

PAREST d K D  CHILD 

5 1. The Rela t ion .  
In  a l~rosecntion for inceqt, the ~narrietl  mother of the prosecntris nlay not 

testify that  defendant. :I person not her llnshand, is tlie natural  father of the 
pro.rcntri\;, since a ~not l i r r  \Till not he pcrinitted to bastardize her o n n  ifkne 
and testify to illicit relations e ~ c e p t  in a n  action which directly inrolxes the 
parentage of the cliild, xntl, the prokevutri\ ha\iiig been born in wcdlodi, Ilie 
la\\- nil1 conclusi~cly prewniP lcxi t i l~ ixy in the absence of evidence that  Ilie 
hnihnnd v a s  inipotent or coultl not have llad ace?+. S. c. Roytrs, 406. 

a 4. Emancipat ion .  
If t l ~ r  father, with fall knonletlge of the facts and acquiescence therrin, 

~ e r n l i t s  his ion to recoive hi. o v n  enrnir1:s and does not reitrict him in the 
n ie  thereof. there is t ~ n  en~anc~l)ntion [)to ftrlito Gvriflc c. S~n~pootz .  601. 

a 7. Liabi l i ty  of P a r e n t  f o r  T o r t s  of Child.  
A inrent  niay not be held liable for the negligent olwration of nn antomo- 

bile by hi. cliild nlrrely by reawn of the ~'el :~tionsl~ip,  a n  autoinobile not bein: 
a dangerons i n s t ~ u n ~ e n t ~ l l i l ~ .  :nu1 tlirre beinr no contention thtlt the p a r ~ ~ n t  
knew that  the cl~iltl n a s  a retlile>i tlrir-er i o  as  to present the yneition of lia- 
bility nnder G.S. 1-358.1. .4?1litl~ 1;. S L W ~ I S ~ I ~ .  601. 

PARTIES 

9 2. P a r t i e s  Plaintiff .  
h party plaintiff may not join wit11 his olr-n cause of action against ilefen- 

dant causes of action agninrt the wile dctendant in favor of other parties 



ANALYTICAL ISDES. 

similarly situated, certainly in the absence of a showing of authority to bring 
sucli actiolis in their behalf. S o d i r ~ e  L-. Xo~.fgage Corp., 302. 

Tlie conrt has no authority, over objection. to convert a pending action 
\rhich caniiot be maintained into a new and independent action by adinitting 
a party who is solely interested a s  plaintiff. Graces 'L.. l l ' e l b ~ r u ,  688. 

But  where the facts alleged disclose that  tlie action is  instituted by the 
l~ersonal representatire in her representatire capacity, the caption may be 
aniended to so sl io~r.  Ibid. 

§ 3. P a r t i e s  Defendant .  
LTader G.S. 1-69 a plaintiff who is uncertain a s  to which of two defen- 

dants is liable m a s  sue them both in the alternative. Couger I;. Ins.  Go., 112. 

§ 3. Represen ta t ion  b y  Menibers of t h e  Class. 
Where the potential beneficiaries of a trust  a r e  so nnmerous tha t  i t  is  

lwactically inlpoesible to bring them all before the conrt in a n  action seeking 
n~odification of the trust, a beneficiary of each class may be made :I party and 
represent the ciass. Coclie z.. D u k e  Ctli~-ersitu, 1. 

PARTITIOS 

8 1. S a t n r e  a n d  E x t e n t  of R i g h t  to P a r t i t i o n  in General .  
Proceedings for partition a re  equitable in uature. and in a suit for parti- 

tion a court of equity has l m r e r  to adjust  all equities between the parties 
with respect to the property. Roberts  I;. Hat.lozce, 230. 

8 8. Sa le  f o r  P a r t i t i o n  a n d  Confirmation.  
Where respondent :rdn~its petitioner's allegation of tenancy in eommon and 

tliat the land should be sold for partition, hut aqserts claims against petitioner 
for payments by resllondent of obligations I J ~  petitioner and liens against the 
land, judgment on the plradings decreeing s d e  is proper, but respondent is  en- 
titled a s  a matter of right to  h a r e  his claiii~s deterlilined before a n  order for 
distribntioii of the proceeds of tlie sale is entered. Roberts  c. Barlo~ce, 239. 

Tlie sale l~u r snan t  to the decree dors not terminate a partition proceeding 
since the ~roceedii ig reniaius ~ e ~ l t l i i i g  until the proceeds of the sale ha re  been 
tlistributetl. and therefore a niotion in the c;rnsr and not an  independent action 
for a declaratory judgl~ient is the l roper  procedure to 11rrsent conflicting claims 
a s  to the l~roper  distributio~i of the fmitl, but. the parties being the same, the 
indclwntlrnt action lnny be trentrtl ns a niotion ill tlie cause. B t m l i ~ r o t ~ t l i  I;. 

Ln~ric~r,, 270. 
Under tlie 1043 nn~mdinent  tu G.S.  S-47 the interest ra te  of 6 per cent must 

be met1 in col~lputing tlir ~ r t ' s e n t  cnsh ralut, of the widow's dower in the dis- 
tribution of tlie proceeds of sale of the clo~rer estnte for partition between tlie 
v-itlon- nu1 the Iioirs at  Ian-. Ibic7. 

8 4. Liabi l i t ies  of P n r t n e r s  E x  Con tmc tu .  
In  order for thc pq-ce to estnblisl~ a note as  a partnership liability, not- 

withstantli~ig it 1r;ls not riglied in the ]?artnersliip name. it is reqnired that  he 
s l i o \ ~  tliat the partner signing the note acted on behalf of the partnership in 
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l~rocuring the loan :md was authorized to so act, or tha t  the other partners, 
wit11 Bno\vlctlge of the transaction, thereafter ratified the act of the maker. 
B r e r c o  c. CTlis, 470. 

The mere fnrt tha t  a l):lrtnershil~ 111tirn:rtely benefits from a contract made 
by a partner in his o \~ .n  n : ~ n ~ ( ~  does not c.rentth a p;irtncraliip obligation. Ibitl. 

Wllerr in l~rocerdings for ilissolutioli the partners fail  to except to finding 
tha t  note executed by one pxrtuer alone was n partnership liability, such fail- 
ure is ad~i~iss ion of pirrlnrrsliip liability. Ibid. 

# 9. Dissolution and Accounting. 
Action by partner for an  nccounting does not accrue until he  has notice 

tha t  other ljartner has denied right of action. P r o i t z u s  v. I'rent:as, 101. 
TY11ere a roceirer is al~pointecl to take posacssio~l of ~ ~ t ~ r t n e r s h i l l  assets for 

dissolution, tlie creditors must file arid llrore their clniliib; against the partner- 
ship a s  directed by tlie conrt or be barred, G.8. 1-.-iOT.6, and upon the filing of 
such c la i~n any partner may challenge tlic valid it^ of tlie claim a s  a partnership 
liability. B r e t c o .  c. Ellis, 470. 

PERJURY 

# 3. Sufficiency of Evidence and Nonsuit. 
Teh thony  of two or more witnes.es a s  to conflicting statements made by 

defendant 17-11ile under oath in courts of corul~ctent jurisdiction, but without eri- 
dence that  the statcnient upon nhich  the bill of intlictmt.nt  as predicated was 
the fa1.e teatinlony. is insufficient to be submitted to the jury in a prosecution 
for perjury. S. G. d l l c u ,  220. 

# 6. Civil Actions. 
The driver o f  a n  automobile m a r  ]lot sue his insurer for damagcs result- 

ing from the rerocation of his drirer's liccnse allegrdly resulting from the false 
rel~rcnentation of his imlirer tha t  the drirer did not 11arc insurance in force a t  
the t i n ~ e  lie wt1s inrol\-cc1 in an  accident. G.S. 20-lGG.l(b), G.S. 20-279.4. G.S. 
20-279.5. sinre slicl~ action aniolmts to n collateral attacli upon tlie order of the 
C'ommiwioner susl~entling thc~ license nnd is based on subordination of perjury. 
R o b i i ~ s o i ~  1-. C t r s i ta l t~  Co., 281. 

§ 2. Statement of Cause of Action in General. 
I t  i.: not recluired t l int  the coml~lnint nllrge eridentinry matters. B r c l v f r  o. 

E17i8, 470. 
A muse of nttioli consists of the facts alleged in the con~l~lnint .  Cop1ilc' c. 

l17c~~,ir ?I. ,  727. 

3 8. Joinder of Causes. 
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the other is not, the statute applies and dclmurrer for  misjoinder should be 
overruled. Conger o. Ins. Co., 112. 

5 4. P r a y e r  f o r  Relief.  

Prayer for miarailable relief does not warrant  demurrer if facts alleged 
constitute cause of action. since prayer for relief is not controlling. Bruton V. 
Rlami, 420. 

# 8. Comiterclaiins a n d  Cross-Actions. 

111 a n  action by a n  injured person against tn.o employers to recover for 
negligent injury inflicted by their comliioll employees, the one em1)loyer niay 
not file R rrocs-actio~i ngainrt tlie other on n contract ii~deinnifyir~g the first 
for mly loss resulting from the p e r f o r l n n ~ ~ ~ e  of the work out of w11ich the in- 
juries nrouc, since ])laintiff is not pririty thereto and such cross-action is llot 
gcriilniie to ~)lnintiff's c a n v  and is ~ ~ r o l ~ r r l y  stricken on motion elen thong11 
a11 rrferriices therein to l~abi l i ty  in\urance are  deleted. Rttclc ?-. Hnzlll?zg Co., 
456. 

111 an  action by an  injnrcd lwrwn ngail~ct an  employer m ~ d  eniplo~ee for 
injurir\ re.ulting fro111 tlie negligence of the eiiiployee in the performailce of 
the vorli, the einployer is entitled to file a cross-action tor  indemnity against 
the rinl~loyrr untler the doctrine of l)ri111:1ry-s~coi1(1:1ry liability. Ibid. 

# 12. Office a n d  Effect of 1)emnrrer.  
The suficiei~cy of the allegations of tlie f ~ ~ r t l l e r  nnsner  to set  np a defense 

m a r  be tested by deuiurrer. 111s. Co. 1%.  1371itht Btm. C'o.. G9. 
A denlurrer atlnlits the truth of all factual arernlentr contaii~ed in the 

nmrndetl coiiil~laiut and such r c l r ~ r i l t  iiiferci~c~es nu limy be re:~sonably i1r:lr~-n 
tlierefroin. librrnlly con.trning the plmdinu\ nit11 tl ricw to sul~stantial  ju*tice 
be tncm the parties, but tllc den~ur re r  doeu not admit il~fere~lceh or conclusioilu 
of law. Rfcqnll 11 0 1 7  C'o. ,  4.79 : ('opplc c. TT7clt m. 727. 

A nlotion for  jndginmt on the ])leading\ on the basis that  the facts alleg- 
c d  in the com~lnint  a re  iiisufficicilt to state n cause is. in eftevt. n dei~lurrer. 
ll.oot71 rrff r .  111s. Co., 723. 

9 14. S t a t e m e n t  of Grounds ,  Form a n d  Requis i tes  of Demur re r .  

G.S. 1-12? nl~plies to nll clrnlurrers, n ~ i t t r n  or or:al. :lnd n clemnrrer ns- 
sertiiig in g::cn~lnl t r n w  that the coml~laiilt did not allege facts snlficient to 
cwnstitnte :I c:rnsr of action. I\-ithont s~~rcilic.ally stating the grounds of objec- 
tion. n ~ n y  he disrcgnrtled. G.S. 1-12i7(6). l i r x .  C'o. 1.. Bl!/tlrc Rros.  Co.. (in. 

This rule applies to n n~otion to s t r i lx  a n  entire :lefe~ise from the m~sn-er, 
since sncll motion is in effect a d f w ~ ~ r r e r .  I7)i(7. 

9 13. Drfccts  .4plwariag o n  F a c e  of P l ead ing  a n d  "Speaking" Demur re r s .  

Where n dcnlnrrrr 1)rrwnt.: :I c.ontrntion of the n~nke r  of n note tlint it was 
:~glecvl be t \~cwi  the partici  that tlie note ~ l i i n ~ l d  be  lid solely out of sale of 
the c~~l ln ternl  pletlqrtl, nltllont ~ ~ t ~ i c o n n l  liability. the exictence of inch a n  agree- 
iue~it. for th(5 l~iirpoce of the tlt~murrer. muqt be detcrinined troiii the face of the 
rornl~laint niid the note att:wlled to the c o n ~ ~ l n i i ~ t  and made n part  thereof. 
witllont eT itlrilce cr111rlid(. T.nirrlston 1' .  Brozcv. .?IS. 

# 18. D e m u r r e r  f o r  Mih jo i i~de r  of P a r t i e s  and Causes.  

If the deilmrrer of o w  of two ikfentlmits is sustained for failure of the 
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complaint to state a c a u v  of aotion against him, the question presented by the 
demurrer for  nlisjoinder of l~ar t ies  and causes is eliminated. Butts v. Faggart, 
611 : Copple r. W U I  uer, 727. 

# 1 Demurrer for Failure of Pleading to State Cause of Action or De- 
fense. 

Upon sustainin: a tlenll~rrer to a complaint stating a canse of actioll in a 
defective manner in tnn~ttinq ehsential averments, the action should not be dis- 
iniwetl until plaintiff iu  given opportnnity to amend. Sodlne 1. Aforfgugr Cwp., 
3 0 2  ,Vcgall c. 0 1 7  C'o., 4%. 

21.1. Judgment on Demurrer. 
Where the record indicates that  a clemnrrer \ray sustained on incorrect 

grounds. the canse will br reinanded for  order snstaininy the demurrer for the 
correct reawn. Copple a. Tmrner,  727. 

# 24. Motions to Re .~ l lo~red  to Anlend. 

The denial of a motion to be allowed to amend during the course of the 
trial does riot prrclnde a like motion prior to retrial. Ozrerto,l u. Orcrtoht. 139. 

Where the Superior Conrt sustains clemurrer and grants leave to amrml, 
and plaintiff a ~ ~ e a l s  therefrom, the nppeal <tags further proceedings, but upon 
crrtificntion of decision affirming the judgment the thirty-dng period begins to 
run, and an  a~uendinent filed af ter  the thirty-day period may be stricken. Strirk- 
7ut1d c. Jaclisou, 190. 

Ord inn r i l~  the court nlay allow in it\ diccretion an amendment to correct 
a miwonirr or mistake in the name of n party where the a~nendnient does not 
amonnt to a substitution or entire change of parties. G m w s  r .  TVelbor~i, 689. 

# 30. Motions for Judgment on Pleadings. 

Where it appears upon the fRcr of the l j leatl i~~qs tha t  defendant \ \a< a joint 
tort-fe:tsor in pnhlishinq 2% llhel and tlmt plaintiff rcleased the othcr tort-feasor, 
cleftwl.lnt's nlotion for juclgnlent on the pleaclings shonld be allo\wtl, slnce 
judynirnt on the p lea t l in~r  iu 11rol1er when all facts nr3ceuhary to ectal)li?li a 
111en in bar a r e  either alleged or admitted in plaintiff's l~leadingq. McFai Iarltl v. 
Pftblralrir~~~ Po., 397. 

In  pawing nlmi l~laintiff's niotion for juclg~nent on the pleading-, tllc facts 
alleged in defendant's pleadings nlust be nccelrterl as true. H~ctclrrr~s c. Hutc lrz~rs, 
628. 

JYliew motion for jnt1:nient on the pleadings i.: nlloned, not on the basis 
of t l ~ p  nili~iittrtl fac t i  h11t on the 11~lsis that the facts allecrd in the colnpLlint 
ale ~nqntfic.ient to \ tate :I e n u v  of action, rIw allo~vance of the nlotion i\ tanta- 
~noun t  to  the qrnntins of a de~nur r r r ,  rind the action should not be di,~iiiisetl, 
since l)l,ri!itiff is entitled to miend. if so ndriseil. UTnorli 10'f c. Ins. CO., 723.  

# 34. Motions to Strike. 
In  dt.fenclant drirer's cross xc.tion ap ,~in\ t  plaintiff clril-er.  lain in tiff is not 

entitled to 1)lead a 11rior conriction of defenrlant of inr ohnitary nimiulan~hter 
in thc~ death of plnintif i '~ wife rr\ultiliq Srmn the same ~ol l ih i~m,  and tlierefore 
dcfrndnnt'\   no lion to strike alleg,~tions in reqnrd thereto from plnintift'. rcplg 
should have been allo\~ecl. Il1oor.e c. I'ofolg, 624. 
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PRISCIPSL AND AGENT 

8 4. Proof  of Agency. 
Testimony held incompetent a s  hearsay and a s  tending to prove agency 

by declarations of the agent. Motor Lints G. Brotherhood,  315. 

PRISCIPAL AND SURETY 

8 1 S a t u r e  a n d  Const ruct ion  of Su re ty  Con t r ac t s  in General .  
That  part  of a contract under which a con~pany agrees to inclemuify the 

assured for 10ss or damage f r o n ~  perils therein defined, with provision for  sub- 
rogation of the company to the right of asmred against third persons, consti- 
tutes a contract of insnmnce. G.S. 38-3; while tha t  par t  of the contract nnder 
which the conipany obligates itself to llay to any shipper or consiqnee, claims 
for ~vliicli the assured 15-onld be liable by provision of statute (G.S. 62-121.26), 
with stipulation tha t  the assured should reimburse the conlpany for any such 
l~aynient. is a surety contract. Ills. GO, v. Gibbs, 681. 

a 2. Actions o n  Sure ty  Bonds  i n  Genera l .  
The agreement in this case contained ;I contract insuring a carrier from 

loss by fire : u ~ d  theft, etc., and also a contmc.t of su re tph ip  in regard to claims 
of third persons nntler statutory pro~isiori  (G.S.  62-12 26) .  Ilcld:  Provisions 
of the ii~slirnnce contmct t ha t  action be connnenced witllin a specified time a re  
not npplicahlc to claims mlder the surety contmct, and the wrety's right of 
action for r e i i n b ~ ~ ~ v i n r n t  of claims of third persons pnitl by it r1or.s not arise 
until snch paylurnt, nnd action lnw~i-ht within three >car?  of snch payment is 
not barred either ~mtler  tllc contract or by the three year statute of limita- 
tions. INS. CO. c. Gibbs. 681. 

s 10. Liabi l i ty  of Su re t i e s  f o r  C o n t r i b ~ ~ t i o n .  
Where two sureties arc3 liable for claiins of third persons under prorision 

of stntnte (G.S .  62-121.26) atrainst the l)rincipnl, the surety payinr the entire 
clniui may sue the other for contribntion, b11t the cosurety is not liable, either 
nnder the  bond or nnder the statute. for the entire aiuonnt, there being neither 
contrncBtual nor statutory liability for indemnity. Ills. Po, c. Gibbs. 681. 

PROCESS 

3 8. P e r s o n a l  Service o n  Nonres idents  i n  Ano the r  Sta te .  
A ~ I  action for breach of contract to rebuild a chnrch organ, the contractor 

rhiniing no ini(>rest in the organ nor any lien thereon, is a n  action solely cx 
co~rt~,nc'trr :1nc1 tloes not conie within the provisions of G.S. 1-98.2(1) so a s  to  
authorize service of process on the nonresident nntler G.S. 1-104(a).  Chlwcll v. 
Sfi77(~1~. 331. 

G.S. 1-9S.2(61 does not n ~ ~ t h o r i z e  serricc of process under G.S. 1 - l M ( a )  
nnlrss the cl~~fenclnnt is n resitlent of this State ant1 has d e ~ a r t e d  therefrom 
n-it11 inlent to tl(~fraui1 cwl i tors  or nroitl service of sumn~ons,  and therefore 
tlic statute cml ha re  no :ip;)lic-ntion ~ r l ~ e n  it appears from the conlplnint tha t  
defclltlnnt is ;I ni~nresidmt or if it does not affirmatively appear that he is a 
resident n h o  has left the State for the plirpose of defmntliu:. his creditors and 
avoiding service of s~ininions. Zbid. 

A jntlriuent ill pcwo~!alrl c:innot be tendered ngainst n defen~lant iinless 
l)ersonal service of process is had up011 him IT-ithin the State or he has accept- 
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ed service, or by general appearance, actual or constructive, has  waived ser- 
vice, and personal service outside the State under G.S. 1-104 is ineffectual t o  
g i ~ e  the court jurisdiction over the person. Zbid. 

In  order to a valid service of process under G.S. 1-104 i t  must appear by 
af f ida~i t  or by verified complaint treated as  a n  affidarit. that the requirements 
of G.S. 1-98.4 have been met mid tha t  the cause of action is  within the pur- 
~ i e w  of G.S. 1-98.2. Trucliivg Co. v. Haponski, 514. 

3 9. Service by Pnblication. 
Where plaintift"s affidaxit states tha t  defendant's residence remained un- 

klloW11 after diligent searc+l and iilquiry had been made to discover it, the 
clerk is not required to mail defendant a copy of the notice of serrice by pub- 
lication. Stolics r .  Stokes, 203. 

9 12. Service of Process on Agent of Foreign Corporation. 
G.S. 5.3-143 applies to serrice of process on a foreign corporation only in 

those instm~ces in which the corporation has domesticated here. regardless of 
whether or not the cause of action arose in this State and regardless of whether 
the  action relates to husiness transacted in this State, and the statute has no 
appliration to a foreign corporation which has not domesticated here. R. R. v. 
Hzint & Sons, 717. 

5 13. Service of Process on Foreign Corporation by Service on Secretary 
of State. 

Whether a foreign corporation has sufficient contacts within the state of 
the forum to subject it to scrvicc of process in a n  action V L  pcrsonanb, and 
whether tlie manner of service ir a reasonable method of notification to it of 
tlie action, prebe~it a qiiestiou of due process which inmist be rlecided in accortl- 
ance with the clecisiolis of the Su~n-enie Court of tlie United States upon the  
facts of each pn~t icular  case upon the basis of what is  fair  and reasonable and 
just under tlie circumstances. Fa?mer  I;. Ferris, 619. 

C~idence  held to s u l ~ ~ ~ o r t  fiudiilgs tha t  foreign corporation was doing husi- 
1ie.s in the State i o  a s  to subject i t  to service of process by s e r ~ i c e  on Secre- 
tary of State. Ibid .  

G.S. 33-144 apl~lies on!y nlien tlie cause of action against a foreign cor- 
poration arises out of business conducted by i t  in this State, and therefore 
when a transitory cauce of action arises in another State, G.S. 63-144 call h a r e  
no application. R. R. v Hunt 62 Sons, 717. 

Tlierc is no statutory authority in this State for service of pr0ce.s on a 
foreign cor1)oration by sen ice  on the Secretary of State when the c.lllse of 
nction arises in anothcr state mid the cor~ordtion has not domesticated here. 
Ibrd. 

In a snit by a n  e~iilllojer to recowr intlemnity for aluountc: paid the estate 
of an  empl~,yw fatally injmircd b j  tlie explo\ion of a gas heater, motio~l of tlie 
nonresident ninnnfactnrer to cluabli the s e n  ice of buinruons upon i t  by service 
upon the Sec2retnry of s ta te  i. prol~elly alloned when the mauutacturcr has  
not domesticated here nnd the -ale of the heater to the distributor ~ v a s  con 
iu imted in nilother state. Ibid .  

PUBLIC OFFICERS 

§ 2. Appointment and Election by Boards. 
Where a hoard of county commissioners appoints one of its members a 
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PUBLIC OFFICERS-Continued. 

ineniber of the coun& board of public welfare for a three-year term, the fact 
that the member's term of office as county commissioner expires during the 
tlireeyear tern1 does not terminate his term as a member of the county board 
of public welfare, G.S. 105-11. The statute does not use the term "ex officio" in 
its technical sense. I'ifts c. Tl'illiunts, 168. 

§ 9. Personal Liability of Public Officers. 
A public officer, even thougli 11e assumes to act under the authority and 

pursuant to the direction of tlie State, may be held personally liable by an in- 
dividual whose rights are inraded by such officer in disregard of law. Shingle- 
 to?^ c. Stutc, 431. 

§ 1. Elements and Essentials of Right. of Action. 
As a general rule, if one perfornis personal serrices for another which are 

knowingly arid roluntarily acceljted, and nothing else nppears, the law will im- 
ply a 1)roniise on the part of tlie recipient to pay the reasonable value of the 
serrices rendered, nerertheless, the burden ren~ains upon the person rendering 
such serrices to shorn circun~rtances from which it limy be inferred that the 
serrices were renclered and receired with the nlntual understanding that they 
were to be paid for. Joh?~son v. Sandem, 291. 

RAPE 

S 1. Xature and Elements of the Offense. 
Rape is the czarnal l~no\rledge of a female, forcibly and against her mill. S. 

v. Cru~rford, 548. 

§ 5. Sufficiency of Evidence and Nonsuit. 
The eridence in this prosecution for rape held sufficient to require the 

court to submit the issue of guilt to the jury. S, c. O m ,  177. 

§ 8. Elenients of Offense of Carnal Ihowledge of Female under Twelve 
Years. 

Carnal lmowledge of any female child under the age of twelve years, regard- 
less of consent, is rape. 8. v. Cralcford, 648. 

§ 17. Assault with Intent to Conmiit Rape. 
In  order to be guilty of assault with intent to commit rape, defendant nlust 

hare  the intent a t  least a t  some time during the assault to gratify his passion 
on tlie person of the woman a t  all erents, notwithstanding any resistance on 
her payt. 8. c. Gn~)fnious, 753. 

Evidence that defendant aqsnulted prosecutris and attempted to hare sex- 
ual intercourse wit11 her nnder the l)retensr> that the act was a ri>ligious rite 
necehqarr to her cwe, bnt that tlie clefendant imniedintely desisted when she 
threatoncd to scream, is lrcld insnfficient to show that defendant had at  any 
time (luring the nswnlt intended to hare ~nterconrse with her a t  all events, 
not\ritl~stanclii~g :my resistance on her part, and nonsnit of the charge of the 
felony should h n ~  e been allowed. Ibid. 

In a prosecution of a defendant for aswnlt with intent to commit rape, 
nonsuit of the felony does not entitle the defendant to his discharge, but the 
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State may put defendant on trial under the same indictment for assault on a 
female, defendant being a male over the age of 18. Ibid.  

§ 3. Compulsory Reference. 
Where an action involves purchases on account over a period of years it 

callnot be said that the action does not require the examination of a long ac- 
count within the meaning of the reference statute. Cooperatiz'e Exchange v 
Scott, 81. 

5 4. Pleas in Bar. 
When appellants have objected to an order of compulsory reference but 

have no exception to the order except in their assignments of error, their con- 
tention that it was error to order a compulsory reference prior to the deter- 
mination of their plea in bar, is not properly presented, it being required that 
an assignment of error be supported by an exception duly noted in the record. 
Coopontice Eacha)!gc v. Scott, 81. 

Where appellants have objected to an order of compulsoq reference but 
do not enter an exception on the ground that the court could not order the 
reference prior to the deterniination of their plea in bar until upon the trial 
by jury in the Superior Court upon the referee's report, the exception is not to 
the order of compulsory reference when made and is ineffectual. Ibid. 

SALES 

5 15. Actions o r  Counterclaims for  Fraud.  
Where plaintiff's evidence is sufficient to take her case to the jury on the 

issue of actioiiable fraud inducing her purchase of a chattel, nonsuit is im- 
11rol)erly entered even though plaintiff prays for the relief of rescission and 
~~laintift's e\iclence shows a delay barring that relief, sirice the prayer for re- 
lief is not controlling and plaintiff's allegation and evidence are sufficient to 
mnlie out a case on the issue of actionable fraud and damages. Bruton c. Bla)zd, 
420. 

5 16. Actions by Purchaser o r  User for  Personal Injuries. 
The lnauufacturer and the distributor of an inherently dangerous chatteI, 

with actual or constructive linonledge of the (laager, are under dut) to gire 
narniag of iucli danger to perwns for nhose use the commlity i.: supplied 
n11er1 the niannfacturer or diitributor has re~rson to beliere that they would 
not realize such danger. so that i n j u ~  to them is reasonably foreseeable in the 
al~seiice of such ~ a r n i n g .  Stcgull v. Oil Co., 469. 

STATE 

4. Actions Against t h e  State. 
I11 an action under the Declaratory Judgment Act to construe an easement 

granted by the State, judgment may not br entered elljoining the State and 
its employees from interfering with the easement as defined b~ the court, since 
no action may be maintailled against the State or any agency thereof in tort 
or to restrain the comlnission of a tort. Sliitzgleton 8. State, 4.51. 
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Cuntroversg. betweeii an  individual and the State as to the extent of an 
easement granted to the incliridnal by tlie State may be made the basis of a 
suit against the State in the Superior Court under the Declaratoi~ Judgment 
Act, since such suit involves title to realty ~ritl l ia tlie purview of G.S. 41-10.1. 
Ib id .  

STATUTES 

4. Construction of Statutes  i n  Regard  t o  Constitutionality. 
The legal principle that an  unconstitutional statute is a complete nullity 

mid cannot justify any acts under it, must be construed with resllect to the 
l~articnlar factual situation, and while a party may not assert a right arising 
out of a statute which has been declared unconstitutional, the principle does 
not strike do~vn all undertakings made in reliance upon such statute. R o b e l s o n  
r. P e w T a ~ d ,  502. 

§ 6. General Rules  of Constrnetion. 
G.S. 7-113, relating to the reinornl of a justice of the peace by the residelit 

judge al~pninting him, is restricted in its scope and provides a procedure differ- 
ent from that specified in G.S. 128-16 througli G.S. 128-20. and tlie two statutes 
are not in p a r i  n m t o , i a ,  and the provisions of G.S. 128-20, relating to the re- 
covery of costs and attorney's fees is not apl~licable to a proceeding under G.S. 
7-113. Szcnijl G. Crwsnzar / ,  163. 

5 23. Construction of Taxing Statutes  in General. 
Wllere the language of a taxing statute is plain and unambiguous, the 

courts must give its language its obvious meaning; but when the language 
leaves reasonable doubt, the courts will g iw it the meaning intended by the 
legislature as ascertailled with reference tc~ the particular factual situation, 
the legislatire history, judicial interpretation of prior statutes dealing with the 
situation. and the changes, if any, made following a particular interlretation. 
I?lg-/lnln a. Jolrnsov, G97. 

a 27. Liability fo r  Inheritance, Es ta te  a n d  Gift Taxes. 
Step rmndchildren of testatrix who are the dnughters of testatrix' s t e p  

children who predeceased testatrix, fall within Class h as defined by G.S. 105-4, 
ant1 not class C as defint~l by G.S. 105-6, for the purpose of deternlinilig the rate 
of tns  to be paid on propertieq bequeathed them. I ) ~ p m n  v. john so^^. 697. 

TEIJWHONE COJIPASIES 

# 1 .  Control a n d  Regnl t i t io~~ .  
The rtilities Connni~sion is gireii genernl supervision over rates and ser- 

rices rentlercd by telt.l)lione c~inpanies mid h : ~ s  the duty, either on its own nio- 
tion or nlmi petition, to holtl lic~wings to determine the just, reasonable and 
*uKicient rate.; nliicli sncli utility may charge. Ct i l i t i e s  Conlnz. v. TeZ. Co., 369. 

TORTS 

3 2. Jo in t  Tor t  Feasors.  
An individual iiiaking a statelneiit containing libelous matter to a news- 
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TORTS -Continued. 

paper and the newspaper publisliing such matter are joint tort-feasors in pnb- 
lislling the libel. ~11rFnrlattd c. P~iblishirrg Co.. 397. 

6. Liability of Joint Tort Feasor for Contribution. 
Where tlie jury finds that  the indiridunl dt~fcnilunt mts  not guilty of neg- 

ligence in couuection IT-it11 the accident in snit, judgment is  properly entered 
upon the verdict tlismissing the action ai: to the indiridunl defendant an11 the 
corporate defmtlant sought to be held liable under the doctrine of rc.~po~tt lcat  
supc'rior, and also n s  to the defm~dnnts joined for contribution by tlle original 
indiridual dcfendnnt. Lcc  ti. H o h ? ~ ,  3.51. 

S 7. Release from Liability. 
Khere  the p i ~ r t ~  clcfnn~etl institutes s e ~ ~ a r a t e  aetions for libel against tlie 

indiritlnnl making the stateluent and the nen-spnl)er 1)nbljshing the defamatory 
ulatter. :I relcase of tlie indiridni~l froin liability is LL release of the newspaper 
also. regardless of the atleqnacy of tlie con>itleration paid for the release. V c -  
Pnrluiicl 1 . .  Prrblisliii~g Co.. 397. 

TRESPASS 

5 1. Trespass to Realty in General. 
Rlasting ol)erntiol~s resulting in daiuage to nearby d\vellings froin concni- 

sion or ribration constitute n trrsl)uss eve11 though tile eq)losions throw II#J 

rocks or tlcbris on the propert5 111s. Vo .  c. R l ~ t l i c  lli,os. CO.. 69. 

TRIAL 

# 3. Time of Trial and Continuances. 
C~ontinnancer nre not favored, and the tlenial of a iilotioli for continuance 

\\-ill not be clistur1)ecl in the absence of a slio~ving of abuse of discretion. TTil- 
lirrr~r z.. T~ill)~ci.il .  208. 

Evidenc*e that the case n-as set for n spwifirtl date for tlle conrellience of 
the parties. that npon defenditnt'n motion i t  ~ v a s  continued to :I later specifietl 
(late. and that  upon the later da t r  tlefencli~nt niored for a continnnnce based 
ulmn n p1iysic.ian's \vritttln statenlent, datetl some twclre days prior to the 
lienring, that defentlaut vna  sufferinc from n riraq. without more, is 11cld in- 
<nflicient to <lie\\- nbusr or' tliscretioli in tht. clenial of clefendant's second mo- 
tion for coutinum~cc. Ibitl. 

3 17. Ad~nissio~i  of Evidence C'uinpeteat for Restricted I'nrl>ose. 
TThere eritlcnct' compt.tent for a rcstricted 1)urpose is a d i u i t t ~ l  generally. 

a n  exception n-ill not L)P  s ~ ~ s t a i n c d  in the xl~sence of a recluest that its admi%- 
hion be rcstrictetl. Gliiitli ~r. C'o~'scit. 112: V o t o i  I,ilrc,s 1.. IJ~~ot l~c~~lroo t l .  31.5. 

# 21. Consideration of Evidence on Motion to Sonsuit. 
On motion for nonsuit, the eridence is to be considered in the light ~ u o s t  

ft~roral,le to plaintiff, ant1 plaintiff is entitled to the hcnrfit of every renson:ible 
i~lfereuce to be t lmnn  thcrefrolu. Siro i l  i.. ;\'i,r.oii. 2.71; Dtrz'iu z.. P(o~rIel1, 522:  
Orendiilc z.. Lolo'!/, 709. 
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In passing upon motion to nonsuit made a t  the close of all of the evidence, 
so much of defendant's evidence as  may be favorable to plaintiff or which 
tends to explain and make clear the evidence offered by plaintiff will be con- 
sidered in an addition to plaintiff's evidence, but defendant's evidence which 
tends to establish a different state of facts or tends to impeach plaintiff's evi- 
dence is to be disregarded. Rosaer 2;. Smith, 647. 

§ 22. SufRciency of Evidence t o  Overrule Nonsuit in General. 
Where the evidence most favorable to complainant makes out a pt?nza facie 

case, contradiations and inconsistencies in complainant's evidence do not justify 
nonsuit. Snzith a. Corsat, 92;  Sixon a. Xison, 251. 

§ 33. Instructions - Statement of Evidence a n d  Application of Law 
Thereto. 

An inadrertence in charging that a party's evidence tended to show certain 
facts when such party's evidence tended to show the contrary, must be held for 
prejudicial error notwithstanding that the inadvertence was due to a slip of 
the tongue or that the charge mas incorrectly reported. I n  re Will of Taulor, 
233. 

A charge which contains a statement of the respective contentions of the 
parties and a statement of the abstract principles of law inrolred in the case, 
but which fails to apply the lam to the facts in evidence or charge the jury 
the respective circumstances under which the issues should be answered in the 
affirmative and in the negative, must be held for prejudicial error. Parlier w. 
Barnes, 341. 

I t  is error to charge on principle of law not presented by the evidence. Ibid; 
Motor Freight a. DuBose, 497; White w. Cotkraiz, 510. 

The court is required to charge the jury on the applicable statutory law 
as  well as the common law, and the court's failure to do so must be held for 
prejudicial error. Greene n. Harillon, 344. 

An instruction n-hich presents an erroneous ~ i e w  of the law on a substan- 
tire phase of the case is prejudicial error. TlYhite 2;. Phelps, 445. 

35. Expression of Opinion on Evidence by Court i n  Instructions. 
An instruction on the issue of the amount of compensation for the taking 

of land that plaintiff nad tecitified to a difference in the value of his land before 
and nfter the taking in a specified anmint "which is more than some of his 
own witn~sses testified to" must be held for error as  tending to impeach the 
credibility of defendant as a witness. Ilighwa?! Comnz. a. Oil Co., 131. 

§ 67. Findings and  Judgment  i n  Trial by Court. 
In a trial by the court under agreement of the parties the credibility of 

the evidence is for the court, sitting ns a jury. Yozo 2;. Arn&xtro+zg, 257. 
In a trial by the court under agreement of the parties, the findings of the 

co~irt are as concli~sire as the verdict of a jury when the findings are support- 
ed by competent e~idence. Stctcavt o. Rogos. 475. 

TROVER SND CONVERSION 

§ 2. Actions i n  Trover a n d  Conversion. 
In an action in trorer and conversion against lessor by a stranger to the 

lease, demurrer is properly allowed when it appears from the pleadings that 
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TROVER AKD CONVERSION-Co?lti?iued. 

under tlie tern17 of tlie lease the personalty attached to the realty should be- 
come the property of lessor upon the termination of the contract or lease m ~ d  
that  the particularly described ecluipllient alleged to have been converted w.ls 
of .rich weight as  to be przl~tr fuc lc attached to the redlty and tha t  the other 
l~erionnlty was  not described n i t h  snfhcient clefiniteness, since in no event could 
plaintiff h a ~ e  riglits in tlle personalty superior to that  of the le\ree. TVrllla~tls 
v. I\ trllat e. 337. 

TRUSTS 

a 3. C'onstruction, Operation and Modification. 
Courts of equity ha re  jurisdiction to nlodify n trust indenture, but in order 

to  in^-oke sue11 equitable power it n ~ u s t  be u a d e  to apl)mr that  some exigeucy, 
contingency. or emergency not antici1)ated 1)y the trustor has arisen rquirir lg 
a tlisregaril of sonle specific l~rovision of the trnst  ill order to preserve the 
trnst estate or l~rotect the c.c3stttics. C o c k  c. Duke Cw'ccrsit~,  1. 

c i .' itlence held insufficient to invoke power of equity to modify trust  in- 

denture. Ibitl. 

6. Authority and Duties of Trustee. 
Where the trustees of :I t e s t a l u e n t a ~  trust  a r e  given broad powers to hold 

and clisl~ose of l ;u~ds  in accordaace Jritli their best juctgment, and a r e  empow- 
ered to sell the realty of tlle trust if ntlcess;ny to carry out the puryuse of the 
trust. prorisions of the  rill that  it ivns testator's "wish and desire" that  if sale 
of renlty beenme necessary a designated tract be first sulrl, 71c7d not to preclude 
the trustees from first sellil~g a portion of mother  tract when s ~ c l l  sale is rell- 
&red more feasible ilnil desirable bccnnse of the location of a hard surfactd 
road and scliovl near thereto, since the lxecntory words TT-ill be given their 
commonlr accepted sense and will not be artifically construed bx the court as 
embodying a ni;mdatory condition. Rouse v. I i o z ? ~ d y ,  152. 

USURP 

a 1. Contracts and Transactions Usurious. 
I f  tmnwction is <ale and not a loan or forbearance of money, the fact tha t  

credit lmce exceeds cd\h price by uiore than the legal interest does not rendrr 
trarlsaction. usurious. Jjn~ih' c. L 1 l c t ~ i ~ ~ z o r ~ ,  335. 

5 1 Katura and Functions of Comnksion in General. 

5 3. Jurisdiction and Xutlmrity of C'omniission in Respect to Carriers. 
Vtilities Coli~miscion is not co ih?ed  to i~riiuediate scope of l~leadings b11t 

may cn1:rrge .'rope of iliqniry wliru 11nrtirs nre not taken by sur l r i se :  finclings 
and exercise of j~~dgnlell t  in rrgard to l~ublic conrenience and ~lecessity a r e  l ~ r i -  
nlarilr addressed to Ctilities C o m l i k - i o ~ ~  nlitl not the ?ourts. Ctilitics COIIII~Z. 1:. 

Cocrrh Co., 43. 
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UTILITIES COMJlISSION-ContiIzlied. 

§ 6. H e a r i n g s  a n d  O r d e r s  w i t h  Respect  t o  Ra te s .  

Where telephone company tranrfers certain of i ts  eschanges to subsidiary 
after the termination of the hearing for increased rates, the Utilities Cornmis- 
sion should llot dismiss the action but shc~uld determine the question on the 
basis of the conditions a t  the time of tlie filing of the petition, or i t  may make 
the subsidinrg n party to the action. Cttlrtics Comtnissio~ c. Telephone Go., 369. 

§ 9. Appeal  a n d  Review. 
Order of tlle Utilities Colnn~ission is presumed p ~ i n l a  facie just and rea- 

sonable. and tlie courts n i l l  not interfere therewith if order is based upon find- 
ings of fact. Ctilitics C O ~ I L .  c. Coacl~ Co . 43. But  where a n  order is not predi- 
cnted u l~on  n finding of nll of the essential facts, the cause must be remanded. 
I- t~li t ics C'otnnt. E. Mrmberahip Corp., 59. 

i?~ 3. Act ions  Agains t  Execu to r s  a n d  Adminis t ra tors .  
An action by beneficiaries of a testalnentarp trust alleging mismanagement 

of the successor trustee, challenging its accouiit and seeking to recover from i t  
:I\ trustee losses sustained by reawn of the asserted mismanagement, is proper- 
ly brought in the connty in 1vhic.h the n i l l  was probated, G.S. 1-76, G.S. 28-53, 
and the truster's motion to rcmore to tlle connty in which i t  maintains its prin- 
($a1 office, should not he alloned. Lichtcnft%~ 2;. Bank, 146. 

A national banli, by qualifying ac  n testamentary trustee, nn i r e s  any right 
to have a n  action for a n  accounting instituted against i t  in t he  county in which 
th r  will n;l. probated renimed to tlie county in wl~ich  i t  maintains i ts  prin- 
ci l~nl office. Ibid. 

WATERS ASD WATER COVRSES 

# 1. Sur face  Waters .  

Lower lying parcel* of land are  servieut to those on higher levels and the 
o~vner  of rn th  is requircd to receive and allow paqcage of the  natural flow of 
i u r f a t r  n a t r r  from tlie higher land R I I ~  1nay not obstruct or interlupt the flow 
of surface n a t r r  to the detriment or injury of the npper estates. The "common- 
e l ~ e n l , ~  (lortrine" has  not been recogi~ized in this State. Xidyett 21. IIighzcay 
( ' o ~ ~ n z  . 211. 

The l)rincil,les which apply to surface waters from in laxl  s t r ~ a m s  apply 
wit11 eqni-11 forcr to orerflov xvater from :lie ocean. Ibid. 

21. Coml)etency a n d  Relevancy of ICvidence o n  I s sue  of Rlental  Ca- 
par i ty .  

In  rt.sponsc to a request for his opinion ns to whether testator a t  tlie t ime 
of the rscw~t ion of tlie  ill 1~osses~ed suflirient inenti11 capacity to Iino~v what 
1)i'ol)erty lie had. wllo his rt,lati~-es were. :!nd wh~ t l l e r  he was  capable of nn- 
tltmtmtling the conseqnences of tlic disposition of his property by will, carentor 
a s  n witncss replied tha t  trntntor really did not lillO\~ v l i a t  he  was  doing a t  
t11:lt time. tha t  lie was sicli :und TX-pal;. Bc7d: The nnsm-er was  impro~~er ly  
stric~lirli eve11 rl~oi~gll  it ~ v a s  not reslmlsi~-c~ to the quostioll, since the anslver 
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also contains relevant and competent matter bearing upon the issue of the 
mental capacity of testator. I n  re Trill of Taylor, 232. 

§ 27. General Rules of Construction. 
h will speaks as  of the death of testator. Trust Co. v.  Dodson, 22; Trust 

Co. 2;. McKee, 416. 
A will and codicil thereto must be construed together to ascertain the in- 

tent of the testator as  expressed in the language of the instrunlent interpreted. 
in case of ambiguity, in the light of the conditions existing a t  the time the will 
was made and a t  the time the codicil was made. Trust Co. v. Dodson, 22. 

The intent of a testator is to be ascertained, if possible, from a considera- 
tion of his will from its four corners, and such intent should be giren effect un- 
less contrary to some rule of lam or a t  rariance with public policy. Worsley v. 
Worsleu, 259; In re Will of Wilson, 482. 

In construing n will every word and clause will be giren effect if possible, 
and apparent conflicts reconciled, and irreconcilable repugnancies resolved by 
giving effect to the general prerailing purpose of testator. TVorslcy v. TVorsley, 
259. 

There is a presumption that a will was intended to dispose of all of testa- 
trix' property without leaving a residue to pass under the laws governing in- 
testacy. I n  re  Will of Wilson, 482. 

I t  must be presunied that each \vord used by testatrix has a meaning and 
the court may not reject \vords which by reasonable interpretation may be 
given effect. Ibid. 

§ 28. Construction of Codicils. 
h codicil is a supplement to a will and is to be construed with the will as 

constituting but a single instrument. Trust Co. v. Dodson, 22. 

5 31. Dispositive and Precatory Words- "Loan." 
The word "loan" when used in the dispositive provisions of a will is to be 

construed as "give" or "devise" unless it is manifest that the testator intended 
otherwise. Chappell v. Chappell, 737. 

§ 32. Rule i n  Shelley's Case. 
Testatrix stated she "wanted" the land in question to go to her brother 

and a t  his death to his three sons and his named grandson, with further pro- 
vision that a t  their deaths testatrix "wanted" the land to go to their "children 
8: so on." Held: The brother took a life estate with remainder to his children 
and the named grandson in fee under the Rule in Shellru's Case, since it is ap- 
parent that testatrix used the word "children" in the sense of an indefinite line 
of succession so as  to attract the Rule in Shelleg's Case and create an estate 
tail converted into a fee by the statute. I n  re Ti11 of Wilson, 482. 

Where the language attracts the Rule in Shelley's Case the Rnle applies as 
a rule of property without regard to the intent of testator. Chappell G. Chappell, 
73 7. 

The words "nearest heirs" means simply "heirs" and the words do not take 
the case out of the Rule in Shelley's Case. Ibid. 

Provisions of a will that "I loan" to testator's son "his lifetime and then 
to his widow her lifetime or during her n-idowhood and then to the nearest 
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heirs," devise the son a life estate in possession with a fee simple in expectancy 
under the Rule in Bhelley's Case, and upon the death of the son, the heirs of 
the son own the land in fee subject to the life estate of the son's widow. Ibid. 

§ 33. Fees, Life Estates  a n d  Remainders. 
As a general rule, where there is a d e ~ i s e  of realty in fee or a bequest of 

personalty unconditionally, a subsequent clause in the will expressing a wish, 
desire, or diredion, for the disposition of the property after the death of the 
devisee or legatee will not limit the devise or bequest to a life estate, the statu- 
tory presumption being applicable to both personal and real property. Worslev 
2;. IT'orsley, 259. 

Under language of this will right of legatee to use or dispose of personalty 
was limited to her lifetime. Ibid .  

5 34. Time of Vesting of Es ta te  a n d  Whether  Estate  Is Vested o r  Con- 
tingent. 

A bequest of the income from stock for life to designated beneficiaries with 
provision that upon tlle death or marriage of both of the said life beneficiaries 
the stock, in a designated nunlber of shares, should go to named beneficiaries, 
transfers to the ultimate beneficiaries a present fixed right of future enjoyment. 
Trust Co. v. Dodsoiz, 22. 

5 38. Annuities and Income. 
Testatrix bequeathed all of tlle income from the remainder of the estate 

to two designated beneficiaries with provision that, upon the death or marriage 
of either, the survivor should be entitled to the whole of the income not exceed- 
ing a stipulated amount per year. Stock constituting a part of the remainder of 
the estate was thereafter bequeathed by specific bequest to named beneficiaries. 
IlcTd: The entire income was given the designated beneficiaries during the 
term of their joint lives or nonmarriage and the specific legatees mere entitled 
to no part thereof, but upon the death of one of the life beneficiaries the income 
in excess of $1200 per year did not vest in the other and the estate of the sur- 
viror is not entitled thereto, but the specific beneficiaries are entitled to that 
part of the excess over $1200 per Sear that was derived from the stock specific- 
ally bequeathed to them. Trztst Co. v. Dodson, 22. 

5 42. "Issue," "Heirs" and  "Children." 
A bequest of a specified number of shares of stock to each of the children 

of testatrix' sister is subject to be opened up to make room for any children 
thereafter born to testatrix' sister. Trust Co. v. Dodson, 22. 

The word "children" is ordinarily a word of purchase and not of limitation 
and ~ueans immediate offspring, but the word must be construed as "heirs" or 
"heirs of the body"  hen such mcaning is clearly intended from the content of 
the instrument. I n  re Trill of Wilson, 482. 

5 86. Description of Amount o r  Share. 
Testatrix, owning two tracts of land. devised the smaller by its name to 

her son. stating that it contained 100 acres, ?nd also devised to him 10 acres to 
bc cut from the larger tract, and devised the "remaining 110 acres" of the 
named larger tract to her daughter. The smaller tract actually contained 74.5 
acres and the larger contained 118 acres. Held:  The discrepanc~ in acreage is 
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not controlliilg and each devisee took the named tract devised to him respect- 
ively, subject to the 10 acre adjustment. Wagoner v. Eowizs, 419. 

5 57. General and Specific Legacies. 
A specific legacg, is a bequest of a particular chattel, or money in a par- 

ticular place, or a particular corporate stock or particular bond or other obli- 
gation for the payment of money, so that the thing bequeathed is, by the terms 
of the will, distinguishable from all others of the same kind; a demonstrative 
legacy is a bquest of fungible goods payable out of or charged upon a par- 
ticular fund, and not so described as  to be distinguishable from others of the 
same kind. Trust Co. v. Dodson, 22. 

From a consideration of the will and the codicil thereto, construed together 
as a whole, it is held that the bequests to designated legatees of a specified 
number of shares of stock in a tobacco company were specific and not demon- 
strative bequests and the specific leqatees are entitled to all stock dividends 
and stock splits accruing after the death of testatrix. Ibid. 

5 60. Dissent of Spouse and Effect Thereof. 
d childlcss who dissents from the will of her husband who is sur- 

vived also by one or more lineal descendants by a former marriage, takes her 
statutory share of the estate computed after the deduction of the Federal estate 
taxes. Tolson v. youwg. 606. 

Adjudication that the fact that the widow had qualified as executrix did 
not estop her from resigning and filing a dissent to the will within six months 
of probate upheld, it being made to appear that a t  the time of qualifying she 
was in a state of mental and physical exhaustion and that she was a n  elderly 
woman of linlited education and exl~erience in business matters. Jouce v. Joyce, 
767. 

5 63. Whether Beneficiary I s  Put t o  His Election. 
The mere fact of the qualification of the widow as executrix under the 

mill does not constitute an election when the widow is not under the necessity 
of making an election. Bank v. Barbee, 106. 

Where testator devises property held by the entireties to his children under 
the mistaken belief that he mas the sole owner of the property, and devises and 
bequeaths other property to his widow, his widow is not put to her election. 
Ibid. 

3 64. After-Born Children. 
Testator had three children, one living at  the time of the execution of the 

will, one born some Pour d a ~ s  thereafter, and the third was born almost three 
years thereafter. Testator died more thall eleven Scars after the birth of the 
third child. The will left all of testator's proper@ to his wife without making 
any prorision for testator's children and there was nothing in the will itself 
to show that testator's failure to make provision for the children n-as inten- 
tional. Held: The t ~ o  afterborn children are entitled to share in testator's 
estate as though he had died intestate. Trust Go. v. McXee, 416. 

§ 70. Property Out of Which Inheritance and Esta te  Taxes and Costs 
Should Be Paid. 

In an action to construe a will it will be presumed, nnless it appears to the 
contrary from the record, that the order of the court that all costs of the ac- 
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tion including reasonable counsel fees and costs of administration be paid from 
the accumulated income of the estate, if s d c i e n t ,  was entered in the exercise 
of the court's discretion, and the order will not be disturbed in the absence of 
a showing of abuse. Trust 00. v. Dodson, 22. 
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G.S. 

1-22. Death suspends running of statute until qualification of administrator, 
and creditor has one year from that date. PrenRas v. Prentxas, 101. 

1-60; 1-123. Plaintiff may sue two defendants in alternatire when one or the 
other is liable. Coqgcr v. Insurance Co., 112. 

1-70. A class may be rrpresented by a member thereof. Cock-e v. Duke Uni- 
v e r s i t ~ ,  1. 

1-78 ; 28-53. Action against personal representative for n~ismanagement and 
accounting is properlr brought in county in which will was probated. 
Lichtcnfcls v. Bank, 146. 

188.2; 1-98.4; 1-1M. Service on nonresident under G.S. 1-104 cannot confer 
jurisdiction of the person and in order to warrant service under that 
statute it must appear that the requirements of G.S. 1-98.4 have been 
met and that the cause is within thc purview of G.S. 1-98.2. Trucking 
Co. v. Huponski, 514. 

1-98.2(1), (6) : G.S. 1-104(a). Personal service outside of State does not give 
court jurisdiction over the person; action for breach of contract to re- 
build church organ is solely ex  contract~~ and does not come within 
statutory provisions for service on nonresident. Church v. Xiller, 331. 

1-99.2(c). Where defendant's residence remains unknown, clerk is not required 
to mail defendant copy of notice of serrice by publication. Stokes v .  
Stokes, 203. 

1-122(2). Cause of action consists of facts alleged. Copple v. Warner,  727. 

1-127(6) : 1-128. Demurrer failing to speci* grounds of objection may be dis- 
regarded. Zvs~rrance Co. v. B l ~ t l ~ e  Brotltcrs Co., 69. 

Ulron sllstainhlg denlurrer plaintiff may more to amend. Stegall v. 
Oil Co., 439; Sodine .c. Vortgage Corp., 302. 

Motion is not a pleading and is not required to be verified. Williams 
v. Detlning, 539. 

Demurrer admits factual averments but not conclusions of law. Ste- 
gall c. Oil Co., 459. 

First \rife seeking su1)port of children of m~rr iage  mar not attack 
ralidity of husband's second marriage and his legal obligation to sup- 
lwrt cliildrcn of that marriage. F u t l ~ s  c. FtlcRs, 633. 

Cllarqc v-hich fails to apply Ian7 to the facts in evidence is insufficient. 
Parller v. Barnes, 341. 
Court iq required to charge blatutorj as well 2s connuon law. GI ccne 
1 . H ~ I  mot ! ,  3%. 
Court may not intilnate controlerted fact had or liad not been estab- 
lisllcd. S.  v. A~1~tc7~eTl, 236. 
Charge held for error as tending to impeach credibility of \vitness. 
I I~g I t~cau  Conznz. v. Oil Co., 131. 
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1-189. Action held to involve long account within meaning of reference 
statute. Cooperative Exchange v. Srott, 81. 

1-271; 1-277. Only parties aggrieved may appeal. C o b w n  v. Timber Corp., 173; 
Gaskins 2;. Pertili2er Co., 190. 

1-279; 1-250. In  absence of appeal entry and notice, Supreme Court obtains no 
jurisdiction. Walter Corp. v. Gilliam, 211. 

1-282; 1-283. Statutes are mandatory. Tlciford 2;. Harrison, 217. 

1-283; 1-254. In those instances requiring case on appeal, case on appeal must 
be settled as  required by law;  where appeal is on the record proper i t  
must be certified by the clerli of Superior Court. Walter  Corp. v. ffil- 
llam, 211. 

1-289. Trial court may clisniis.: appeal on failure of appellant to file stay 
bond ordered as a condition precedimt. TT'alter Corp. v. Gillinm, 211. 

1, Art. 298. Court has discretionary power to order either public or private 
sale of lands. Wads~cor th  1.. Wadsworth,  702. 

1-339.36(a) : 1-349.27(a). Private sale under order of court is subject to upset 
bids, and upon filing of upset bid the sale becoines a public sale, but 
rel~orts of iutcrmcdiate bids as sales by con~missioner authorized to 
sell to highest bidder a t  private sale is irregularity. Wadsworth  .v. 
TT'udszcor t h ,  702. 

1-307.6; 1-307.7. Creditor must file and prore claim against partnership or be 
barred, and any partner may challenge the validity of any claim filed. 
Brczccr v. Elks,  470. 

1-538.1. Parent is not liablc for negligent operation of antomobile by child 
merely by reason of relationship, there being no evidence that child 
was reckless to the lmowledge of the parent. Smith  2;. Sinzpson, 601. 

1-340. Acceptance of sun1 less tliail the amount demanded is accord and sat- 
isfaction. Plentxas v. Prentzas, 101. 

7-63. Snprrior Court has general legal and equity jurisdiction. Cocke v. 
Duke 77iiiversity, 1. 

7-113; 128-16. Justice of pence held not entitled to rcwrer costs upon final 
judgment in his favor in proceeding for removal. Swain 1;. Crcasman, 
163. 

7. Art. 35. Judge of colmty civil court, after enlarging time for service of 
case on appcal. may not thereafter again enlarge the time. Machine 
Co. v. Dixon. 732. 

8-40. Where signature to release is established by exyerts, it is competent in 
evidence. Kapcronis 2;. H i g h t c a ~  Conltn., 337. 

8-47. Interest a t  6 per cent must be ured in computing present cash ralue 
of widow's don-er. Rrcirli~c.orth v. Laflier, 279. 
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9-27. Absence of endorsement indicating that witnesses were duly examined 
is not fatal. S. a. .Uitchell, 236. 

11-2; 14-54 ; 14-35. Punishment for possession of instruments of housebreak- 
ing mag not exceed ten years. S. z;. Blackmon, 352. 

11-3; 14-7. Crimes of accessorg before the fact and accessory after the fact 
are distinct. S. v. .WcIntosl~, 749. 

14-7; 14-87. Acquittal of charge of accessory after the fact will not support 
plea of former jeopardy in n subsequent prosecution for the principle 
crime. S. c. Slcl~tosh,  749. 

14-17, Homicide committed in perpetmti~jn of felony is murder in the first 
degree. S. v. Crawford, 318. 

14-18. Sentence n-ithin statutory limit is not cruel or unusual punishment. S. 
7:. Brooks, 186. 

14-21. Carnal linowledge of child under twelve is rape regardless of consent. 
S. G. Crazcford, 548. 

14-33; 13-169. Sonsuit of prosecution for assault with intent to commit rape 
does not entitle defendant to his discharge. since defendant may be 
put on trial for assault on a female. S. c. Gummo?~s, 764. 

14-178. Carnal knowledge of adopted daughter will not support prosecution 
for incest. S. v. Itoyers, 406. 

18-2: 1848;  18-.TO. Evidence of violation of statutes held sufficient for jury. 
5'. c. niitchell, 235. 

20-16(a) ; 20-23. Delivery of sum in caih to official to obtain release from re- 
straint and failure to recover such sum is insufficient alone to show 
judicial forfeiture of bail authorizing revorcation of license. In  re  
Donzelly, 375. 

20-129; 20-134. It is negligence to permit disabled bus to stand on highway a t  
night without lights or warning. Dezern G. Board of Education, 635. 

20-12!3(e) ; 20-38 ( f f ) .  Absence of front bic~cle  light held not proximate cause 
or contributing cause of collision with bicycle from its rear by car. 
Ozendil~e c. Lozcry, 109. 

20-141(b). Motorist trareling within statutory speed limit will not be held 
contributorily negligent as a matter of law in hitting rear of vehicle 
standing on highway without lights. Beasleu v. Ti7illiams, 651. 

20-141(c). Motorist must decrease speed below statutory maximum when ap- 
proaching an intersection or when special hazard exists. Iieller a. 
Mills, Znc., 571. 

20-149(b). Violation of statute coustitutes negligence per se. Boykin c. Ris- 
sctte, 295. 
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20-154 (b) .  Where there are electric traffic control signals a t  intersection, statute 
is not applicable. White c. Cothran, 510. 

20-153. Electrical traffic control signals will be given effect without introduc- 
tion of ordinance in evidence. White v. Phelps, 445. 

20-lGG.l(b), 20-279.4; 20-279.5, Motorist may not recover from insurer for 
false representation that driver did not have insurance in force. Rob- 
inson v. Casualtu Co., 284. 

20-l74(a). Pedestrian crossing in middle of block a t  place not marked as  
crosswalk must yield right of may to motorist. Jenkins v. Thomas, 768. 

20-174(d). Pedestrian must walk on left side of road facing traffic. Simpson 
1;. Wood. 157. 

20-279.21(b) (2)  ; 20-279.21(g). Statute does not require assigned risk policy 
to cover any rehicle except one described in the policy, and as  to in- 
surance of additional vehicles the Act does not apply and failure to 
give notice precludes recovery. I1700druff c. Insurance Co., 723. 

24-2. Differential in time and cash price is not usury. Bank 2;. Merrirnon, 
335. 

26-120.53. Utilities Conlmission is not confined to immediate scope of pleadings 
but may enlarge the inquiry upon notice. Utilities Comm. v. Coach Co., 
43. 

28-118; 28-122 ; 28-14?. Personal representative may be compelled to account 
or court may compel an accounting by contempt proceedings. Lichten- 
fcls v. Bank, 146. 

2s-173; 1-!53(4). Limitation on action for wrongful death is statute of limi- 
tation, and where action is instituted by person adjudged to be entitl- 
ed to appointment, issuance of lettws thereafter relates back to time 
of order and cause is not barred. G ~ ~ a c e s  c. Welbor?~, GSS. 

30-1. Qualification as esecutris does not preclude widow from thereafter 
dissenting from the will. Joyce v. Joyce, 767. 

30-3(b). Dissenting widow held entitled to share of estate computed after de- 
duction of Federal estate taxes. Tolnon v. Young, 506. 

Afterborn children are entitled to share in testator's estate even 
though he made no provision for child born prior to esecution of will. 
Trust Co. c. XcIice, 416. 

Statutory presumption of absolute gift is applicable to personalty. 
TT'orslcy v.  IT'orsTey, 239. 

Devise lield to create estate tail under Rule in Shel7e~'s Case convert- 
ed into fee by statute. I n  re  Will of Wilson, 482. 

Controversy between individual and State as to extent of easement 
granted to the individual by the State may be determined under the 
Declaratory Judgment Act. Shingleton v. State, 451. 
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40-12; 115-83. Owner of land may maintain action as for "taking" to recover 
depreciation resulting from construction of highway so that ocean wa- 
ters periodically flood land. Midgett v. Highway Comm., 241. 

47-24. Highn-ay easement obtained prior to June 1, 1959 need not be record- 
ed. Eaperonis n. Highzcay Comnz., 557. 

48-23(a). Adopted child is not included within class to take remainder after 
life estate. Allen u. Allen, 431. 

Provision that summons be returnable to county in which plaintiff or 
defendant resides relates to venue and is not jurisdictional. Stokes v. 
Stokes. 203. 

Decree for permanent alimony legalizes separation so that action for 
divorce on grounds of separation will lie two years thereafter. Wilson 
8. Wilson, 347. 
Order for subsistence pendente lite may be modMed a t  any t i e  with- 
out finding of a change of condition. Rock c. Rock, 223. 

Where deed of separation proriding for conveyance is acknowledged 
as required by statute, fact that deed itself is not so acknowledged is 
immaterial. Hutchins I;. Hutchina, 628. 

55-33(c) ; 55-33(d). Statutes have no application to action against person who 
is not a director a t  the time the action is instituted. Trucking Go. G. 

Haponski, 614. 

65-143. Applies to service of process on foreign corporation only when it has 
domesticated here. R. R. 1;. H u ~ t  & Sons, Inc., 717. 

5 .  Applies when cause of action against foreign corporation arises out of 
business conducted in this State and not to transitory cause arising in 
another State. R. R. c. H u ~ t  & Sons, Zlzc., 717. 

5.5-144; 55-146. Evidence held to support finding that foreign corporation was 
doing businesi: in the State so as to warrant service of process by ser- 
rice on Secretary of State. F a ~ m e r  n. Ferris, 619. 

58-3; 62-121.26. Provisions of insurance contract that action be commenced 
n-ithi11 specified time are not applicable to the surety provisions of the 
contract. Znsura)zce Co. c. Gibbs, 682. 

62-26.3; 62-20.10. Co~nmission held to hnre failed to find facts essential to 
supgort order approving sale of power facilities. rtilities Contm. v. 
.?kIembership Corp., 59. 

62-26.5 ; 62-26.10 ; 62-1'71.45 ; 62-121.64 (a  i . Contract between carriers with re- 
gard to their respective serriccs to the public may be approved by the 
17tilities Commission when public interests are protected. Utilities 
C0111m. ?;. Coach Co., 43. 

62-30; 62-72. Sale by telephone company of some of its exchanges after action 
is instituted does not require dismissal of action to fix rates. Utilities 
Comnz. v. Telelihonc Co., 369. 
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62-96. Public service corporation may not be allowed to abandon service to 
public unless it establishes that service is no longer needed or that it 
will be unable to realize sufficient revenue to meets its expenses. Util- 
ilities Comm. v. Membership Corp., 59. 

62-121.44 ; 62-121.48 ( 3 ) .  Held : There was no evidence that agreement be- 
tween carriers would not promote harmony, and order revoking the 
agreement is reversed. Utilities Comm. v. Coach Co., 43. 

62-121.52(7). Utilities Commission may grant two carriers authority to tra- 
verse same segment of highway. Utilities Comm. v. Coach Co., 43. 

75.1. Contract between carriers with regard to their respective services to 
the public when approved by the Utilities Commission is not void un- 
der anti-monopoly statute. Utilities Comm. v. Coach Co., 43. 

97-2(6). Where evidence supports finding that employee died from angina and 
also that he died from accidental injury to head, award of compensa- 
tion mill be upheld. Taylor u. Twin City Clubs, 435. 
Back injury held not to have arisen by accident. Byrd v. Cooperative, 
215. 

1054;  10.5-6. Step grandchildren of testatrix who are the daughters of testa- 
trix' stepchildren who predeceased testatrix frill within class A and 
not class C. Ingram v. Johnson, 697. 

108-11. Expiration of term as county commissioner does not terminate term a s  
member of board of public welfare. Pitts v. Williams, 168. 

136-19. Is not applicable in action to recover damages from flooding of land. 
Afidgett 6. Highway Comm., 241. 
Injury to personalty from flooding resulting from construction of high- 
way is not a "taking." Afidgett v. Highway Comm., 241. 

136-20. Does not require railroad to widen solely a t  its o m  expense its cross- 
ing sequent lo widening of highway. Highway Comm, v. R. R., 274. 

136-108. Trial by court in condemnation proceedings is constitutional, Kaperonis 
v. Highway Comm., 587. 

136-119. Cost may be taxed against plaintiffs when it is adjudicated that there 
had been no taking of their property. Kaperonis v. Highway Comm., 
587. 
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CONSTITUTION OF NORTH CAROLINA, SECTIONS OF, CONSTRUED 

Art. 

I, $14. 

I, $17. 

I, $19. 

Punishment for possession of instruments of housebreaking may not 
exceed ten years. S. v. Blackmon, 352. 
Sentence within statutory limit is not cruel or unusual punishment. 
S. v. Brooks, 186. 

Denial of motion for continuance held not to deprive defendant of any 
constitutional right. S. v. Patton, 3.59. 
Eridence held to support finding that foreign corporation was doing 
business in the State so as  to warrant service of process by service on 
Secretary of State. Farmer v. Ferris, 619. 

Right to jury trial relates to those instances in which right existed a t  
time Constitution was adopted. Kaperonis u. Highwag Comm., 587. 

CONSTITUTION OF UNITED STBTES, SECTIONS OF, CONSTRUED 

Fourteenth Amendment. Right to jury trial relates to those instances in which 
right existed a t  time Constitution was adopted. Kaperonis v. Htghway 
Comm., 587. 
Evidence held to support finding that foreign corporation was doing 
business in the State so as to warrant service of process by service on 
Secretary of State. Farmer v. Ferris, 619. 




